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PREFACE TO THE THIRD YOLUME 


— 4 

The object, plan and special features of this publication have been 
fully explained in the Preface to the first volume. As we think that it will 
be useful to reproduce here portions of the Preface dealing with these 
matters we make no apology for giving such portions again below : 

“ The aim of the present publication is to make available to the 
Bench and the Bar in a set of convenient volumes practically the entire 
statute law passed by the Central Legislature which is of general applica- 
tion to the whole of India. The acts are given in the alphabetical order 
of their titles. This has the advantage of enabling an Act to be referred 
to without having to remember the year and number of the Act — which 
is the difficulty one feels when referring to the volumes of the Govern- 
ment publication, ‘Unrepealed Central Acts’ in which the arrangement 
is according to the year and number of the Act. We also have not made 
any division into civil and criminal Acts as is sometimes done, as we felt 
that such a division is on the whole an inconvenience rather than an 
advantage to the profession. In numerous instances, sections of a penal 
nature are found in enactments which are mainly of a civil nature, e. g., 
the Stamp Act, Income-tax Act, Cantonments Act, etc. In such cases it 
will be highly inconvenient to omit, in the portion that may be allotted 
to the civil section, the sections of a penal nature and print them in the 
criminal section. If such a course is adopted, it will detract from the 
utility of both the portions of the publication. Again, there are Acts like 
the Evidence Act which will have to appear in both sections. It was, 
therefore, considered, on the whole, to be the better course to just give 
all the Acts in their alphabetical order without labelling them as civil, or 
criminal Acts. 

Care has been taken to incorporate all the amendments in the 
various Acts up to date. Even provincial amendments have been given 
as completely as possible. In the case of the Civil Procedure Code, local 
amendments by the various High Courts are given. Letters Patent of the 
different High Courts are also given and also the rules of the Federal 
Court and the Judicial Committee of the Privy Council. 

Besides the above, we have also given the more important of the 
Acts of the British Parliament applicable to India, such as the Government 
of India Act, 1935. 

We need hardly say that all the Acts have been carefully edited 
and annotated. Not only have all the amendments been incorporated but 
also notes have been added giving particulars as to the date and other 
matters relating to the amendments. Full and copious extracts from Select 
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Committee Reports, Statements of Objects and Reasons and Notes on 
Clauses have been given in appropriate places under each Act. Besides 
the above, each Act is preceded by a statement as to how the Act has 
been affected by subsequent legislation. Further, cognate Acts and provi- 
sions have beep indicated under the respective enactments. 

In addition to the above features, the case-law bearing on the 
different enactments has been given in the foot-notes under each section. 
We have taken care to see that the notes are full and it is hoped that 
the bulk of the relevant Indian case-law would be found summarised in 
the foot-notes. The notes have been divided into convenient headings of 
which a synopsis is given for each section. The matter under each 
heading is presented in a manner which is well adapted for easy and 
quick reference. It may also be mentioned that what may be treated as a 
special feature of A. I. R. publications, viz., the giving of the particular page 
of the report where the point occurs is also present in this publication. 

There will be a consolidated subject index at the end of the last 
volume. This will practically be something more than a general subject 
index for the whole of the statute law which is of general application 
to India and the advantages of such an index to the profession are too 
obvious to require mention. It is also intended to give in the last volume 
the rules relating to interpretation of statutes.” 


V. V. c. 

S. A. R. 
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Uitrepealed Central Acts 


THE COURT-FEES ACT, 1870 
(Act YU of 18705 
COSTEN T S. 


CHAPTER I. 

ITcELIMXNABY. 


SECTIONS. 

J. Short title. 

Kxtunt of Act 
Commencement of Act. 

1A. Definition of “ Approprate Oovormrieni ’* 
2. [Iicpealedj 


CHAPTJ4R II. 

FEES JN THE HIGH COURTS AND IN THE 

corrns ok small causes at the 

PRESIDENCY-TOWNS. 

!s. Ijon y of fees in High Courts on their origi- 
nal sides. 

Levy of fees in Presidency Small Cause 
Courts. 

*L Kfeos on documents tiled, etc., ia High 
Courts — 

in their extraordinary jurisdiction : 
in their appellate jurisdiction : 
as Courts of reference and revision. 

5. Procedure in case of difference as to neces- 
sity or amount of foe. 


CHAPTER ill. 

I DES IN OTHER COURTS AN]) IN 
PURIilC OFFICES. 

G. M.es on documents filed, etc., in Mufassal 
Courts or in public oCjjces, 


Computation of fots payable in certain 
suits : 

i. for money ; 

ii. for maintenance and annuities; 

iii. for movable property having a 
market-value ; 

i\\ ia) for movable 'property of no 
market-value ; 

(b) to enforce a right to share in 

joint family property ; 

(c) for a declaratory decree aftd 

consequential relief; 

(d) for an injunction ; 

(e) for easements ; 

(/) for accounts ; 

v. for possession of land, houses and 
gardens : 

proviso as c to Bombay Presi- 
dency ; 

for houses and gardens ; 

vi. to eufoice a right of pre-emption ; 

vii. for interest of assignee of land- 

revenue 

viii. to set aside an attachement ; 

ix. to redeem ; 

* 

to foreclose ; 

x. for spenitie performance ; 

xi. between landlord and tenant. 


276 A. M. 
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[THE] COURT-FEES ACT, 1S70 


>1 Fee on memorandum of appeal against 
order relating to compensation. 

9, Power to ascertain net profits or market 
value. 

10, Procedure where net, profits or market- 

value wrongly estimated. 

11, Procedure in suits for mesne profits or 

account when amount decreed exceeds 
amount claimed. 

12, Decision of iiuestimis as f,o valuation. 

DP Refund of fee paid on memorandum of 
appeal. 

K. Refund of me t*n application for review' of 
judgment. 

Id. Refund where iloan reverses or modifies 
its former decision on ground of mis- 
take, 

1(P [Repeated. j 

17, Multifarious suits, 

18, Written oAumhnitmm; of complainants. 

19, Exemption oi curtain documents, 


CHAPTER HIA. 

FUOHATKS, LiCTTEi** OK ' DM ! N ! ST H ATIO N 
AND CKRTiFK'ATKS OF 
A DM i N 1 8 i HAT ! ON , 

19 A, Pipe! ’.r'n-'f to** high a er.m^.iVe has 
Keen paid. 


19B. Relief where debt?: do* from a deceased 
person have been paid out of bis estate. 


190, Relief in ease oi several grants. 

19D. Probates declared valid as to trust-pro- 
perty though not covered by court-fee. 

19 K. Provision for case where too low a court- 
fee lias been paid on probates, etc. 


19F, Administrator to give proper security 
before letters stamped under section 19E. 


190, Executors, etc*, not paying full court-fee 
on probates, etc., within six months after 
discovery of under- payment. 


, v f , Notice of applications for probate or let- 
ters of administration to be given to 
-Bevonue authorities and procedure 

uf court-fees in resect uf pro. 
^**~£nd letter of administration. 

' of peni^s, etc, 

iJ-and 2?Unofc to apply to pro- 
H;i|ifeera of administration. 



CHAPTER IV. 

PROCESS-FEES. 

20. Rules as to costs of processes, 

Confirmation and publication of rules. 

21. Tables of process, fees. 

£2, Number of peons in District and Subordi- 
nate Courts, 

Number of roues in Jlutassal Small < Vase 

Courts. 

23. Nui dvr oi p^ons in Revenue Courts, 

24. I Repealed.] 


CHAPTER V. 

OF THE MODE OF LEVYING FEES, 

2*3. Collection of fees I v stumps. 

26. ij tamps to be impressed or adhesive, 

27. Rules number, renewal and 

keeping accounfe^^tunps. 

28. Stamping documents Inadvertently 

received, v 

29. Amended document. 

80 . Caj ct Tail* in uf Damp. 

CHAPTER Vi 
MISCELLANEOUS. 

8 i 1 Repeated.] 

32, [Repealed.] 

88. Admission in criminal canes of documents 
for which proper fee has not been paid. 

84. Sale of stamps* 

35. Power to reduce or remit tees. 

36. Saving of fees to certain officers of High 

Courts, 


SCHEDULES. 

I. Ad valorem Fees* 

TABLE OF RATES OF AD VALOREM 
FEES LEVIABLE ON THE 'INSHT1N 
TION OF suns. 

II. FIXED FEES. 

III. FORM OF VALUATION, 

ANNEXURE A. -VALUATION OF THE MOV- 
ABLE PROPERTY OF 

deceased/ 

ANNEXUBE B«~~ SCHEDULE Oi' DERIS, KIC* 
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[THE] COURT-FEES ACT, 1870 
STATEMENT OP OBJECTS AND REASONS. 


The rates of Stamp fees leviable in Coart and 
offices established beyond the local limits of the ordi- 
nary original civil jurisdiction of the High Courts of 
Judicature at Fori William, Madras and Bombay, and 
in proceedings on the appellate side of such High 
Courts, were, as fixed by Act XXVI ot LH67, to a great 
extent tentative. 

The experience gained of their working during the 
two years in which they have beeu in force, seems to 
be conclusive sis to their repressive effect on the general 
litigation of the country. 

It is, therefore, thought expedient to make a general 
reduction in the rates now chargeable on the institution 
of civil suits, and to revert to the principle of maxi- 
mum fee which obtained under the former law. 

It is proposed also to reduce the valuation fixed by 
the existing law for the computation of the fee leviable 
on suits relating to land under temporary settlement or 
land exempt from the payment of revenue to the 
Government which is believed to be, at least relatively, 
excessive, as compared with the valuation of perma- 
nently settled land ; an 1 t.o provide for the valuation of 
suits rearing to mere parcels or laud, which, though 
forming part of estates under settlement, bear no speci- 
fic allotment ot any portion of the assessment oi 
Government revenue on such estates, at tho estimated 
selling price of such land, as was the rule in those cases 
under Act X of 188*2. 

The want oi: some fixed valuation applicable to 
certain classes of suits as for example, suits instituted 
between landlord and tenant to recover a right of occu- 
pancy or enforce ejectment, or suits for maintenance or 
for an annuity, - Uio subject-matter of which, though 
not absolutely indeterminable. • is certainly not suscep- 
tible of ready determination, has given rise to much 
uncertainty aud variety in tho procedure adopted by the 
Several Courts in such cases; and the amendment of 
• tho exi sting law in this respect is felt to be urgently, 
called for. 

In deference to, the strong objections entertained by 
the local authorities in certain Provinces to the reten- 
tion of the fee imposed on the presentation of certain 
petitions in the Criminal Courts, it is proposed to 
reduce the amount .of such foe from one rupae to eight 
annas. 

The uniform exaction of a fee of eight annas in the 
case of all petitions addressed to a Revenue Officer or a 
Magistrate, works harshly in its application to such 
communications when presented by persons having 
dealings or transactions with the Government in relation 
to such transactions. Equitable considerations require 
that petitions of this kind should be excepted from the 
operation of the general rale, and the Bill makes suit- 
able provision for such cases. 

The ad valorem fee now chargeable on summary 
gaits instituted under Act XVI of 1838 and the Bombay 
Act (V of 1864) is represented as working unsatis- 
factorily, and the substitution of a fixed rate is recom- 
mended. 

It is to be observed that an award in such cases is 
liable to bo sot aside by a judgment passed in regard w 
the, same matter in a regular suit ; hence it appsats more 
.equitable 'to treat theso summary suits as miscellaneous 
applications and to subject them to a similar fixed 
institution-fee. 


As the bill provides for a considerable redaction o£ 
the fees heretofore chargeable on civil gaits of small 
amount, it seems unnecessary to maintain the present 
distinction between the Courts of Cantonment Joint 
Magistrates and other Civil Courts in respaofc of thu 
amount of fee ieviable on the institution o! such suits, 

1 1 is proposed also to exempt suits instituted in a 
Military coart of Requests from the payment of any 
fee. The constitution of such Courts is pacaliar ; they 
form no part of the regular machinery employed in the 
general administration of justice, the present measure 
therefore is inapplicable to them. Moreover, the suitor 
in ataoh Courts is placed at this disadvantage a3 com- 
pared with suitors in the ordinary Civil Courts that, 
although he may gain hi3 case, he is unable to recover 
the costs which he has incurred in prosecuting his 
claim ; hence the incidenee of the taxation imposed by 
the levy of an institution fee in 3uch cases is inequit- 
able. 

Suits for the restitution of wives, which are of com- 
mon Qoaurren.ee in the Punjab, are held to be somewhat 
excessively taxed under the present law, which pres- 
cribes that in suits the money value of the subject- 
matter of which cannot be- estimated, a fixed fee of 
Rs. 10 shall be levied ; the .Hill substitutes for that rate 
in such canes a special fee of Rs. 5. 

The clause iu Act X XY C of 1867, exempting Advo- 
cates of a High Court from the obligation presenting 
to any Court u written authority empowering them to 
act in any case pending in such Court, is excluded from 
the BUI. Such a provision appears to bo beyond the 
scope of an enactment for regulating the levy of court- 
fees. His, moreover, open to the objection that it 
conflicts with section 18 of the Civil Procedure Code, 
and consequently creates some doubt as to the intention 
of the Legislature. ; 

As como measures of compensation for the loss oi 
revenue which is expected to result from tho general 
reduction of fees, it is proposed to discontinue the 
refund of any portion of the amount levied on the first 
institution of suits, aud also to raise the fees lie ret of ore 
chargeable on probates and letters of administration 
granted under the Indian Succession Act. and on castifi- 
catos issued under Act XXVII of t I860, :to the ad 
valorem rases leviable un&se the English iawin like cases. 

The abolition of 'refunds is justified by tho considera- 
tion that for all practical purposes in the majority of 
cases, the plaintiff, whose suit has not gone beyond the 
stage at which under the present law he is entitled ’to 
recover a moiety of the institution- fee, has gained &b 
much through the Coart’s agency , as the soitor whose 
case has proceeded to a decision, and that, therefore on 
the principle on which all court-fees ar© Adjusted, the 
former should contribute in equal proportion with the 
latter 'to tho maintenance ' Of the Courts from whose - 
action both derive an equal, benefit. ■ . , - : ' 

In lieu oi the existing rates of process-fees, which 
vary according to the distance of the Court by v^ich 
the processes are issued. from the place where they are 
to be served or executed, it is proposed toffevyi by means, 
oi stamps, a uniform rate in all cases. - Air suitor*, 
will thus be required to contribute in equal proportion ; 
to the. raainkmaca of the establishment, employed in 
the serving of processes, without .reference to 
of time occupied in each service and the- eonsequafit 
amount of work rendered on behalf of ^ 
whose instance any process is served Of Rented; y. 
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[THE] COURT- FEES ACT, 1870 


Such a provision is in aeeor&ance 'witli the modern 
system under which the charges in the Postal and 
Electric and Telegraph Departments are regulated* and 
is also more equitable to the general community. 

The incorporation of the High Court Fees Act (XV 
of 1868) with, and the transfer of so much of the pro- 
visions of the Parsi Marriage and Divorce Act* 1865, 
the Native Converts' Marriage Dissolution Act, 1806, 
the Punjab Tenancy Act, 1868, the Indian Divorce Act, 
and the Indian Income-tax Act, as relate to the levy of 
stamp fees in judicial proceedings, to the present Dill 
appear to be conducive to public convenience, as the 
whole of the existing law relative to fees leviable in all 
Courts of justice will thu? be contained in one enact- 
ment. 


With the same object this Bill purports to effect a 
complete rc-arrangemeutof tho provisions of the existing 
law on this subject, a similiar classification of instru- 
ments chargeable with court-fees to that which obtains 
in the General Stamp Act having been adopted, and 
the rules for determining the value of the subject- 
matter of certain suits being transferred from the 
Schedule where they are to be found in Act XXVI of 
1867, to the body of the proposed Act. 

Lastly, that for the future there may be no confusion 
between stamp-revenue proper and the revenue derived 
from what have heretofore been termed * judicial 
stamps’ the proceeds of the proposed enactment are 
to be designated court- fee?, and the Bill is entitled 
accordingly,” 

— Gazette of India, 1869. Part V, page 57. 


ACT HOW AFFECTD BY SUBSEQUENT LEGISLATION. 


if ear. 

Numberof Act. j 

ribort title of Act. 

Particulars. 

1870 

AefcVII 

Court- fees Act, 1870 



Act XIV 

Repealing Act, 1870 

Repealed by Act XII of 1873. 


Act XX 

Court-fees Act (1870) Amendment Act, 

Repealed by Act I of 1938. 

1871 

Act VIII 

1870. 

Indian Registration Act, 1871 

Repealed by Act III of 1877. 

1872 

Act XV 

Indian Christian Marriage Act, 1872 


1875 

Act XIII 

Probate and Administration Act, 1875 

Repealed by Act I of 1938. 

1884 

Act xvm 

Punjab Courts Act, 1884 

Repealed in Punjab by Punjab Act 

1-887 

Act XVII 

Punjab Land Revenue Act, 1887 

• VI of 1918. 

1889 

Act VI 

Probate and Administration Act, 1889 . . 

Repealed by Act XXXIX of 1923. 


Act VII 

Succession Certificate Act, 1389 

Repealed by Aetl of I93S, 


Act XIII 

Cantonments Act, 1889 

Repealed by Act XV of 1919. 

1890 

Act vm 

Guardians and Wards Act, 1890 


1891 

Act XII 

Amending Act, 1891 

Repealed by Act I of 1998. 

1899 

Act XI 

Court-fees Amendment Act, 1899 

Do. 


Act, XXV 

Punjab Courts Act, 1899 , . . 

Repealed by Punjab Act VI of 1218. 

1901 

Act X 

Court-fees (Amendment) Act, 1901 

Repealed by Act I of 1938, 


N. W. F. P. Reg, 
Vxl. 

North-West Frontier Province Law and 
Justice Regulation 1901. 

Repealed by Act I of 1938. 

im 

Act VI , j 

Court-fees (Amendment) Act, 1905 

1908 

Act V 

Code of Civil Procedure, 1908 


1910 

Act VII 

Court-fees (Amendment) Act* 1910 

Repealed by Act I of 1938. 

1911 

Act XIV 

Court-fees (Amendment) Act, 1911 « , 

Do. 

1912 

Punjab 

Act I 

Punjab Courts (Amendment) Act, 1912 

Repealed by Punjab Act VI ol 

1914 

Act xvn 

Second Repealing and Amending Act, 1914. 

1918. 

Repealed by Act I of 1938. 


Punjab 

Act m 

- 


Punjab Courts Act, 1914 

Repealed by Punjab Act VI of 



1938. 

■4917 

Act XXIV ,, 

Repealing and Amending Act, 1917 

Repealed by Act I of 1938. 

; 1818 

Punjab 

Act VI * » 

Punjab Courts Act, 1918 



Act xvm 

Repealing and Amending Act, 1919 . , 

Repealed by Act I of 1938/ , 

Mm 

v AotXXXtra 

. Involution Act, 1920 

Do. 


^Aet XIX ■ . , 

Court-feee (Amendment) Act, 1922 

Do. 

^■v>; 


Assam Court-lees (Amendment) Act, 1922). i 

Came into force on 3*5*1922. 




* 

i,r - 

’ ; ’ ; 1 „ , ' 

r Assam Court-fees (Amendment No. II}* Act, 
1$22. ' ' L 




' : G. An.;- 't ■' 1 . ■ 

in 
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¥e&r. 

Number of Act. J 

Short title of Act. 

Particulars. 


Bengal 




Act IV 

Bengal 

Bengal Court-fees (Amendment) Act, 1922. 

Came into force on 29-3-1922, 


Act VI 

Bibar and 

Oriss& 

Bengal Court-fees (Amendment No. II) Aot, 
1922. 

Came into force on 26-7-1922. 


Act II 

Bombay 

"tBibav and Orissa Court-fees (Amendment) 
Act, 1922. 

Came into force on 21-8-1922, 

i 

Act I 

Madras 

Court-fees (Bombay Amendment) Act, 1822. 

Spent. 


Act V 

Punjab 

Madras Court-fees (Amendment) Act, 1922. 

Came into force on 30-3-1922 and 
17-4-1922* 


Ait VII 

U.l\ 

Court-fees (Punjab Amendment) Act, 1922* 

Came into force on 23-11-1922. 


Act XII 

U P. Board of Revenue Act, 1922 


3923 

Act XI 

Repealing and Amending Act, 1923 

Repealed by Act I of 1938. 


Act XVIII 

Bombay 

Act in 

Punjab 

Act I 

Punjab 

Act VI 

Code of Criminal Procedure (Amendment) 
Act, 1923. 

Do. 

1926 

1 

Court-fees (Bombay Amendment) Act, 1926. 

Punjab Court-fees (Amendment) Act, 1926. 

Punjab Court-fees (Second Amendment) 
Act, 1926. 

Spent, 

2930 

Act XXXI 

Bombay 

Ajmei-Merwara Court-fees (Amendment) 
Act, 1930. 

Came into force on 25-7-1830. 

2331 

Act I 

Assam 

Court-fees (Bombay Amendment) Act, 1931. 

Spent# 

2032 

Act III 

Bombay 

Assam Court-fees (Amendment) Act, 1932. 

Came into force on 30-3-1932. 


Act TI 

U.P. 

Bombay Finance Act, 1932 , . 


Act III 

U.P. 

U.P. Court-fees (Amendment) Act, 1932 . , ; 

Spent. 


Act III 

UP. 

U.P. Court-fees (Amendment) Act, 1933 


3934 

Act X 

Bengal 

U.P. Court-fees (Amendment) Act, 1934 . . 

Came into force on 2-5-1935, 

1935 

Act VII 

Bengal 

Act XI 

Court-fees (Bengal Amendment) Act, 1935. 


Court-fees (Bengal Second Amendment) Act, 

Repealed in Part by Bengal Aet VI 


C.P. and Herat- 

1935. 

* of 1938. 


Act XVI 

Assam 

Curt-fees (O.P. and Berar Amendment) 
Act, 1935, 

Came into force on 21-5-1985, 

1936 

. Act XIV 

Bengal 

Act I 

U.P. 

Act II 

A.O, 

Assam Court-fees (Amendment) Act, 1936. 

Court-fees (Bengal) Third (Amendment) Act, 
1935. 

Came into force on 1-1-1937. 


U.P. Court-fees (Amendment) Act, 1956 

Came into force on 2-4-1836. 

3937 

0. P. and Barar 

Government of India (Adaptation of Indian 
Lavra) Order. 

Came into force on 17-4-1938. 

im 

Act IX 

. C.P. and Berar Court-fees (Amendment) Act, 

im 


Hind 


Came into foree on 31-3-1938, 


Act I 

u.p. 

. Bombay Finance (Sind Amendment) Act, 
1938. 


A* XIX 

, Court-fees (Amendment) Act, 1938 . * 

Came into fore* on 9-1-1939. 
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[S. h 


Year. 


Number of Act, 


Short' title of Act. 


Particulars. 


1939 

1940 

1941 

1942 

i 

! 

1942 

I 

I 

xm 

1944 

1945 j 

i 

1946 
194? 


Bibar 
Act XVII 
Orissa 
Act a V 
Punjab 
Act IV 
Sind 
Act X 

C.P. and Bentr 
Act XVI 

Bengal 
Act III 

C.P. and Bem* 
Act IX 

U.P. 

Act IX 
N.W.F.P, 

Act vm 

Punjab 
Act 1 
U.P. 

Act XIV 
Bihar 
Act XX 

Bombay 
Aet XV 
U.P, 

Aet 1 II 
U.P. 

Act vm 

U.P. 

Act V 
Madras 
Act XVII 
Orissa 
Act IV 

C.P. and Be rat* 
Aot ill 

N.W.F.P. 

Act I 


Bihar Court-fees ( Amendment) Act, 1939 , . 


. Court-fees (Punjab Amendment) Act, 1989. 

J Court-fees (Siad Amendment) Act, 19;$9 . . 

i 

. C.P. /and Bernr Court-fee^ (Amendment) 
Act, 1940. 

. Bengal Local Seu'-Uovi rnnient (Amend- 
: ment) Act, 1941. 

. C.P. and Uyrar Court- ices (Amendment) Act, 

1941. 

. Court-fee^ (U.P. Amendment) Act, 1941 , . 

. Court-fee 1 - 'Nf.W.F.P, Amendment) Act, 

1942. 

. Cuuvl-u’u* (Punjab Atiumhueutr) Act, 1912. 

. Court- fees (U.P. Amendment) Act, 1942 . . 

. Bihar Cjurt-toes (War Surcharge Amend- 
ment) Act, 1948. 

. Bombay inci’Oiwe of Court-foe ; Act, J9Ui . . 
, Court- f»*es (U.P. Amendment) Act, 1948 .. 

. Court- fern (U.P, Second Amendment) Act. 

1943. 

i 

,| Cue- 1-i’u.H (U.P. V nm iidinenl.) Act , 19 M 

. Court- tee, -J (Madras Am*'iirhmaitU AcL 191*1. 

. Orisdft Court-fees (Surcharge AmcmOmmO 
Act, 1945. 

. C.P. ;md Uemr Finance (Annual) Act, 
1946. 

. Court-fees (bS.W.l'.P. Amendment) Act 
1946. 


Came into force on ;U-UM95$L 

Came imo force on 18-5-193&, 

Came into force on 6-12-19411 

Came into force on 15-5-19 U. 

Came into force on 9-6-194L 

Came into Um:e cm 19-6-194L 
Came into force un 27-11- 191 2S. 

Came into force on 16-7-1942* 

Came into force on 11 -11-194 8- 

Came into force cm 29-12-19451. 
Came into force on 1-9-1945. 

Came into force on 1-8*1943. 

Came into force on 7-10-194L 
Came into force on 1-9-1945, 

C.unc into fmw on 7-9-1945, 

Came into force on 27-3*1946 m*& 
1-4-1946. 

Came into force on 17-1-1947, 


Tim COURT-F KKrt ACT, 1M70. 

( Act VII of 1870 ; » 

Ulth March , 1870.1 

CHAP T. & 14 I 

PBEL1MINABY. 


Shorttitle. " 1, This Act may be willed the Court fees Act, 1870. 

Extent oi Aot. It extends to the whole of British India ; 

Commencement of Aot, And it shall eome into force on the first day of April, 1870. 

' ' - 6*3" Eor the Statement of Objects and Bensons, see Gazette of India, I860, Pt. V. p, 57 ; for PrtcerdingB Ik 
v. Council, see ibid, 1889, Supplement, pp. 1179 and 1452 ; i bui, 1870, Supplement, pp. 62, 378,621, 
‘ -'427 and 484. 


SECTION 1 —SYNOPSIS, 
1. Validity of local amendments. 
fcfeB &sOMrHfgh Conrt. ; . • ' . - ' 


3, Scope and object of the Act- . 

4. Detects o! drafting in the Act. 

6. ’ InterpreiatSomof liscal statutes— General 
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The Act has been locally amended in several Provinces. For a list of the a mending enactments, see the 
Chronological Tables of the Indian Statutes, Vol. I. 

(In this edition of the Act, the Provincial amendments have been given in their appropriate places along with 
the provisions of the main Act.) 

it has been declared to be in force in— 

8anthal Parganas, foy the Santhal Parganas Settlement Regulation (HI of 1872), Section 8 ; 

British Baluchistan, by the British Baluchistan Law 3 Regulation, 1918 (II of 1913). Section 3; 

P&nfch Piploda, by the Pantk PiplodaLaws Regulation, 1929 (l oi 1929), Sections ; and 
Angul IXstrict, by the Angul Laws Regulation, 1986 (V of 1936), Section 3 and Schedule. 

It. has also been declared to be in force in the Chittagong HU1* tracts by notification under Section 4(2) 
oi the Chittagong Hill-tracts Regulation, 1900 (1 of 1900): see notification No. 5702-Ex., dated the 11th 
April 1927. Calcutta Gazette, 1927, Pt, I, p. 844. 

It has further been declared, by notification under the Scheduled Districts Act, 1874 [14 (XIV) of. 1874], 
fl. 3 (a) to be in force in the following Scheduled Districts, namely : — 

the District of Ilazaribagh, see Gazette of India, 1881, Pt. I, p. 507 ; 

she District of Lohardaga (now called the Ranchi Diet let, seo Calcutta Gazeite, 1899, Pt, 1, p. t4; the 
District of Lohardaga then included the present B’.smcfc of Palainau, separated in 3894), see Gazette of 
India. 1881, *Pfc. 1, p. 308; 

idle District o< Maublunn, *cc Gaz.er.te ot India, 1881, Pi. I, p. 509 ; 

die Parana Dhalbum 'n the of Singbh uni, rec Gazette of Indie, 1881, Pt. I, j). 510 ; 

the. Scheduled Districts in Gan jam and Viaagupatari, see Gazette of India, 1898, Pt. I, p. 869 i 
the Tarai of the Province oi Agra, see Gazette o£ India, 1876, 1 1. I, p. 505. 


it has hwn extended by notifieaf ion under Section 5 o* the same Act to the Ko Ilian in the District oi 
Hin/.bhuu, .j<v Gazette vi h\dii, 1907, Pt. I, p. 653, cud under Sections 5 and 5 A of that Act with certain 
modifications to tho DLVuriuD of the Khasi and Joints a Hills, the Garo Hills, the Lushai Hills and the 
Naga Hihs and the North Koshnr Sab-division of the Saokar Districts, the Mikir Hill-tracts, in the 
Sibsagnr and Noivgong Districts :».nd tlic Lakhimpui frontier-tract, see notification No. 1 1541-F (a), dated 
the 10th April 1930, Assam Gazette, 1930, Pfc. II, p, 700. 


Ii Isas been declared inapplicable to proceedings before, officers making a settlement, and in certain other 
cases under the Sauihai Parganas Settlement Regulation (3 of 1872), Section 8, as amended by the 
Santhal Parganas Justice and Laws Regulation, 1899 (8 of 1899). 


Station 1 (contd.) 

£« Interpretation of the Act. 

7. Retrospective effect of provisions as to Court- 

fees. 

8. Escape and evasion. 

9. “ British India.'* 

10. “ Commencement lf 

1* Validity of local amendments.— [1] Amendment 
* a Provincial Legislature is not ultra vires. (Vol. 11) 
192-4 Oai 115 (116) : 30 Cal 597. 

2. Rules by High Court.— [1] Provisions like S. 122, 
Civil P. C.,, which empower Courts to make rules to 
regulate procedure, enable thorn to levy Court-fees, as 
the power to regulate procedure includes the power to 
impose fees in Courts. (Vol 9) 1922 Mad 421 (422) ; 45 
Mad 849 * (Voh 22) 1935 Rang 460 (463) : 13 Rang 
156. 

3. Scope and object of the Act.— [1] The Court-fees 
Act was passed not to arm a litigant with a weapon of 
a»hnicality against his opponent, but to secure revenue 
for the benefit of the {State# (Vol, 5) 1918 P C 138 : 43 
Bom 507 : 46 Ind App. 24 (PC). 


[2] Court-fee is a crown debt. (Vol. 12) 1925 Mad 
433 (433) * (Vol. 23) 1936 Mad 602 (603) : 59 Mad 872 
* (*08) 33 Cal 1040 (1045). 

[3] The Government has to pay Court-fees as much 
as any other party. ('02) 25 Mad 457 (467) (DB). 

[4] No court-fee is payable on an appeal to the Gov* 
eminent which is referred by the Government to the 
High Court for disposal. ('99) 29 Mad 162 (168). 
(Where an appeal was preferred to the Government 
under R. 22 of the Agency Rules framed under Act 
XXIV of 1839 against the decision of the Agent to 
the Governor at Vizagapatam and the appeal was 
referred by the Government to the High Court for 
disposal, court-fee was not chargeable on the appeal). 

[5] The Act has nothing to do with the question in 
wbat Court a proceeding should be instituted, (Vol. 19) 
1982 All 418 (414) (DB). 

4. Defects of drafting in the Act.— [l] The Act is 
notorious for its bad drafting. (Vol. 24) 1987 Mad 40 
(48): 1LR (1937) Mad 284 (DB) * (Vol. 12} ,192* 
Ail 787 (788): 47 Ail 756 (DB) * (-Vol, 12} 1925 Pat 
392 (394, 398): 4 Pat 336 (FB) * (»90) 12 All 12* 
(165, 166) (FB). , \ 
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cs. u 


Section 1 (conid.) 

[2] Where no meaning can be given to certain words 
of a statute without rejecting some of those used in it, 
or where the statute would become a nullity were all the 
words retained, the Court has power to read a section as 
though the words which make it meaningless or nullify 
jc 5 were not there. <1909) 2KB 24 (27, 28) : 78 L J 
K B 479. 

5. Interpretation of fiscal statutes— General. -[1] 
When two constructions are equally possible, that cons- 
truction which is favourable to the subject must be 
adopted. (Yol. 26) 1939 All 466 (471) : I L R 1939 
All 770 (FB) * (Yol. 38) 1946 Cal 524 (525) * (Vol. 
S3) 1946 Pat 401 (402) : 25 Pat 194 * (Vol. 22) 1935 
Bom 256 (257): 59 Bom 469 (SB) * (Yol. 21) 1934 
Lab 530 : 15 Lab 501 (SB) * (Yol. 16) 1929 Mad 60 
(63) : 52 Mad 194 (FB) 4 (Yol. 13) 1931 Nag 156 
(158): 26 Nag L R 175 (SB) * (Vol. 33) 1946 Nag 
SO (35) :IbR (1945) Nag 975 (DB) * (Yol, 18) 1931 
Oudh 99 (103) : G Luck 601 (SB) * (Vol. 24) 1937 Pat 
550 (553): 16 Pat 600 (SB) * (Vol. 8) 1921 V C 184 
(186, 187) (PC). 

[2] To ascertain whether uvo constructions are 
equally possible the ordinary rules of construction of 
statutes are to be applied. (Yol. 11) 1924 Mad 420 
(430) : 47 Mad 262 (FB). 

[5] The maxim that clear words are necessary in 
order to tax a subjeot does not mean that words are to 
he unduly restricted against tho taxing authority, it 
simply means that in taxing Act one has to look merely 
at what is elearlv said, (Vol. 11) 1924 Mad 420 (430) : 
47 Mad 262 (FB). 

[4] It is not open to the Court to narrow or whittle 
down the operation of the Act by seeming considera- 
tions of hardship or business convenience or the like. 
(Yol. 11) 1924 Mad 420 (430) : 47 Mad 262 (FB). 

[5] In construing fiscal enactments, the letter of the 
law is of paramount importance and not the spirit of tho 
Act or the intention of the law. (Vol. 16) 1929 Mad 
769 (772) (FB) * (Yol. 21) 1934 Bat 178(180) : 13 Put 
888 (8B) * (Vol, 27) 1940 P C 183 (185) : I L It (1940) 
Kar (PC) 371 ; 67 lad App 894: ILR (1941) Mad 89 
(PC) * (1869) 4 H L C 100 (122) : 88 L J Ex 205 : 21 
L T 370 * (Vol. 33) 1946 Oudh 61 (62): 21 Luck 245 
IDE) * (Yol, 17) 1980 Ail 49 (52, 53) (FB) * (Vol 
18) 1931 Cal 193 (196, 201) : 58 Cal 33 (FB) * (Vol. 
16) 1929 Lah 609 (612) : 10 Lah 657 (FB). 

[6] A subject is entitled, if he can, in any legal 
manner, to circumvent the incidence of a taxing Act, 
(Yot 15)1928 Mad 929(930) (DB) * (Voi, 15) 1928 
Mad 543 (544) : 51 Mad 453 (FB). 

[But sec (YoU 30) 1948 Mad 146 (148) : ILR (1943) 
Mad 819,3 

6. Interpretation of the Act,— [1] The Act must not 
he construed m as to famish a chance of escape and 
.evasion by placing any unduly strained construction on 
its language, (Yol, 23) 1988 Oudh 1 (6) : 18 Luck 828 
(FB), 

[2] The Act must be strictly construed and unless# the 
liability for a fee is clear from the language! of tlie Act 
it must be held that such liability does not exist * {’09} 
Z% All 19 ( 24 ) (FB) * (Yol 15) 1928 Nag 816 (3181 : 
&N*#LB 142 * (Vpl 20) 1938 AU 488 (400) : 55 All 
19 UFB) * (Yol 1) 1914 Low Bur 247 (24s) : 7 Low 
Bpor Rul 859 (DB) * (Yol 25) 1938 Mad 498 (499), 
(1938) Mad 9S1 (DB) * (Vol 25) 1988 Oudh 1 
Jpf 1$ Luok 628 (FB) * (Vol 21) 1934 Fat 871 (572) ; 


14 Pat 4 (SB) * (Vol 15) 1928 Lah 113 (114) : 8 Lab 
730 (DB) * (Vol. 14) 1927 Bom 643 (643) : 52 Bom 61 
(DB) * (Yol. 11) 1924 Cal 881 (884) (DB) * (Yol. U) 

1924 Cal 953 (955) (DB). (*86) 9 Mad 146 (148) (FB* 
* (Vol. 25) 1938 Cal 785 (78S) : I L II (1939) 1 Cai 
152 (DB) -? (Vol. 9) 1922 Upp Bur 14 (15): 4 Tpp 
Bur Rul 72 (Vol. 12) 1925 Vat 392 (400) : 4 Pat 336 
(FB). 

[3] In Court-fee matters there is no power to appR 
analogies. (’3643) 1936-43 Tax Dec 103 (106) (Nag).’ 

[4] The Act is to be construed and applied as it is 
without any regard to considerations of hardship or in- 
convenience or reasonableness of the pro\ isions. (*36-43 T * 
1936-43 Tax Dec 100 (101) (Nag) * (Yol. 21) 1934 
Lah 958 (960) : 15 Lah 893 (DB) * {*90) 12 AU 139 
(137) (FB) * (Voi. 28) 1941 All 357 (358): ILR (1940 
All 469 * (Vol. 16) 1929 Pat 731 (732) : 8 Pat 906 
(DB) * (Yol. 1) 1914 Lah 2H (217): 1913 Pun Re N e- 
111 (FB). (History of the Act cannot be considered 
when moaning is clear) * (Vol. 17) 1930 Nag 73(70, 
77) (DB) : (’91) 14 Mad 480 (483) (DB). 

[5] Tho language of tho Act must Iv construed sr* 
its popular sense. (Vol. 7) 1920 Pat 593 (594) : 4 Vat 
L Jour 700 (DB) (1847) 16 M and W 307 (308, 309): 
16 L J Ex 85: 153 E R 1206.- 

[6, Where auy provision is ambiguous, an interpr®- 
tatien which has been uniformly followed for a long 
time is to be applied (’07) 34 Cal 954 (969) (FB) * 
('82) 8 Cal 593 (597) (FB) # (’09) 1 Ind Cas 670 (623) 
(DB) (Cal), (but not so when a construction is clearly 
wrong), 

[7] Mare long practice which is clear],) against tho 
law cannot be treated as valid and binding in the appli- 
cation of the law of court- fees. ('90) 12 All 129 (1S5& 
(FB), 

[sj A speci «1 provision in the Act is to he regarded 
as the mm applicable to a rase rather than one which is 
of more general nature. (Vol 19) 1932 Mad 605 (603) ; 
56 Mud 212 (DB) * I'M) 21 Mad 269 (269, 270) 
(DB). 

[9] I leadings of chapters and schedules are ont^ 
guides for tho construction and cannot override the 
express provisions under those headings. (Yol, 12) 

1925 All 787 (7^9): 47 AU 756 (DB) * {Voi. 13) 1 m 
Cal 638 (639) * (Vol 19) 1932 Cal 340 (34 k) ; 59 C*f 
528. 

[10] The schedules to the Act neither impose nor 
confer any power to impose court*fees. (Vol 2H) 1941 
Nag 129 (131) * (Vol 10) 1923 Pat 137 (138) : 2 Pal 
198 (DB) * CIO) 6 Nag L R 164 (166). 

[But see ,{Vol 18) 1931 All 351 (352) : 52 All 1029. 
(8ch. 1 Art. 1 is a substantive provision of law).] 

ill) The Act has no preamble and it is for the Judges 
to decide what its objects were from the enacting clause* 
(*90) 12 Ail 12 9 (164) (FB), 

[12] General Clauses Act X of 1897, only applies U 
construct ton of Acts of Governor-General in Council and 
the regulations made pursuant to those Acts and it is 
not applicable to rales that may be framed. (Vol lift 
1924 Mad 257 (260): 46 Mad 685 (SB). 

7. Betfospeetlvo effect of provisions as to ConrMees. 
— [11 The court- fee payable on a plaint is to be deter- 
mined with reference to the law in force at the time of 
the institution of the suit although the law in force al 
the time of the aoeroal of the cause of action might 
have been different, (1913) 25 Mad L dour 205 (219| 
(DB). 
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a 1 A. In this Act M the Appropriate Government” means, in relation to fees or stamps- 
Definition of relating to documents presented or to be presented before any officer serving 

‘ Appropriate under the Central Government, that Government, and in relation to any 

other fees or stamps, the Provincial Government ] 

a Inserted by A. O. The expression “ Appropriate Government ** occurs in Sections 26, 27, 34 and 35. 


Government.** 


CENTRAL PROVINCES 


PROVINCIAL AMENDMENT. 


Definition of “ memoran- 
dum of cross-objection .” 


IB. In this Act, unless there is anything repugnant in the subject or 
context ‘‘memorandum of appeal M shall include “memorandum of cross- 
objection.’* 


C. P. & Berar Act (IX of 1941.) 

a 2. [“ Chief Controlling Revenue-authority ’* defined -J Repealed by AJD . 3 

. » The original Section 2 relating to repeal of enactments was repealed by the Repealing Act, 1870 r 

14 [XIV] of 1870). A section defining “ Chief Controlling Revenue-authority ** was added by the Court-fees 
(Amendment) Act, 1901 (10 [X] of 1901), s. 2, and was slightly amended by the Repealing and Amending Aot, 
1917 (24 [XXIV] of 1917). 


S. 1 (contd.) 

[2] A change in the law as to Court-fees subsequent 
to the institution of the suit and before its disposal 
cannot a'lect the court fees payable on thep’aint in the 
suit ■ (Vol. 20) 1933 Sind 354 (354) : 27 Sind L R 2 10 
(DB) * (Vol. 13) 1926 Nag 71 (72) (DB) * (Vol. 11) 
1924 Cal 731 (733) : 51 Cal 216 (DB). 

[3] The rules stated above apply also to other proceed- 
ings.. (’36-43) 1936-43 Tax Dec 100 (101) (Nag). (Cross- 
objections) *(’78) 3 Cal 733 (735). (lestator dying 
before Court-fees Act — Application for probate after- 
wards Coart-fee must be paid) * (Vol 13) 1926 Mad 
159 (159). (Application for leave to sue aspaaper) * 
(Vol. 28) 1941 All 298 (300): I LB (1941) All 558 
(DB). (Law changed after appeal was preferred— The 
court-fee is not affected). 

[4] Where court-fee has been paid according to a 
certain practice which is subsequently authoritatively 
declared to be erroneous, during the pendency of the suit, 
the Opart will be entitled ,to levy additional court-fee 
that would be due under the now ruling. (Vol. 7 ) 1920 
Pat 592 (593) (DB). 

[5] Court-fee for appeal made to depend on the tfalue 
of the plaint— Change in the law of court-fee subse- 
quent to the institution of the suit, and before the 
appeal filed -The value of the plaint must be fixed 
-with reference to the law at the time of the institution 
of the suit and not the filing of the appeal. (Vol. 20) 
1983 All 20 (21): 54 All 1092, (Application for 
review) * (Vol. 11) 1924 Cal 881 (884) (DB) (Review) 
* (Vol. 28) 1941 All 134 (135): ILR (1940) All 
793. 

[6] When a change in the law takes place pending a 
proceeding things to be done in future in such proceed- 
ing will be affected by the change. ('86) 1886 Bom P J 
25 (DB) * (*70) 14 Suth W R 167 (167). 

[7] A change in the law of court-fee pending an 
application for probate will affect the court-fee payable 
on a probate. (Vol. 14) 1927 Bom 643 (648) : 52 Bom 
61 (DB) * (1900) 1900 Pun Re No. 26 p. 91 (91) 
(DB). 

[8] Plaint or memorandum' of appeal returned for 
so me fundamental defect and afterwards re-presented. 
Change in the law as to court-fees in the interval will 
not affect the court-fee payable (’67; 7 Suth W R 461 
(462) (Appeal) * (Vol. 10) 1923 Pat 150 (151, 152) : 2 


Pat 264 (Appeal) * (Vol. 13) 1926 Od 355 (356) (DB) 
(Plaint). 

[But see (1871) 16 Suth W R, 47 (48) (DB) ] 

[9] Where after a right of appeal has arisen, there 
is a change in the law of court-fees which would have 
the effect of taking away the right of appeal to the 
particular tribunal, such change will not deprive the 
appellant of the right of appeal to that, tribunal, (Vol. 
14) 1927 Mad 977 (979): 50 Mad 857 (FB). 

[10] Where a subsequent enactment confers upon a 
party a right of appeal against an order relating to 
court-fee which he had not under the previous law, he 
can exercise the right of appeal even if his suit was 
filed before the enactment (Vol. 28) 1941 All 298 
(300): 1 LR (1941) All 558 (DB). 

8. Escape and evasion.j—D] A party is entitled if he 
can in a legal manner to circumvent the provisions of 
this Aot. (Vol 18) 1931 Lah 633 (633, 634) * (’04) 
28 Bom 567 (572) (DB). 

[2] A court connot sanction any irregularity, the 
effect of which would be to perpetrate a fraud on the 
Government revenue and to deprive the State of what, is- 
legitimately its due. (Vol. 21) 1934 Lah 285 (236) 
(DB) * (Vol. 4) 1917 Oudh 182 (185) (DB). 

9. British India '*— [1] The definition of the term 
“British India’* in the General Clauses Aot, S. $ cl* 
(7), applies to. this Act. 

[2] The following classes of territories do not fall 
within the definition of ** British India '*. 

(a) Native States in India. (’05) 33 Cal 219' 
(253) : 33 Ind App 1 (PC) (Kathiawar) * (’02) 29 Cal 
400 (401, 402) (DB) (Tributary Mahals of Orissa). 

(b) Lands ceded by the Native Princes to the 

Bri:isk Government for limited purposes. (*98} 25 Cal 
20 (31); 24 Ind App 137: 1897 Pun Re. No. 6 Or. 
(PC). (Land ceded for railway administration) * (*18): 
18 Or. L J 790 (791) : 87 Bom 152 (Wadhavan) (9 Bom 
244 dissented from 1 ) * (’93) 21 Cal 177 (179), (Secun- 
derabad) * (’86) 10 Bom 186 (188) (Rajkot; Civil 
Station). ' . r’ / ■ " ■ 

10. “ Commencement,” — [1] A provision as to conrt- 
fees expressed to oome into force -from a certain day 
will apply to all proceedings instituted pn and after such 
day. (Vol. 11) 1924 Mad 257 (258, 259) ; .46 Mad 68fr 
(SB), (Gazette received after office hours — Held en- 
hanced fees applied to suit already filed on that day,) 
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For the definition of the ‘Chief Controlling Revenue-authority * see now the General Clauses Act, 1897 
10 [X] of 1897), Section 3 (9a). 

The A. O. repealed Section 2 as in force elsewhere than in Bengal. 

PROVINCIAL AMENDMENTS. 

BENGAL 

2. In this Aot, unless there is anything repugnant in the subject or context, — 

(1) ‘ appeal* includes a cross* ob jection ; 

(2) ‘ Chief Controlling Revenue Auihority ’ means the Board of Revenue ; 

(3) * Collector ’ includes any officer not below tbe rank of Sub-Deputy Collector appointed by the Collector 

to perform the functions of a Collector under this Act ; 

(4) ‘ Suit ' includes an appeal from a decree except in section 8A. 

Court-Fees ( Bengal Amendment) Act } 1935 (VII of 1935) s. 3. 

MADRAS 

In Madras the Court-fees Act, 1870, has been amended by the Madras Court-fees (Amendment) Act, V of, 
1922, Section 2 ol this Madras Act ia as follows : — 

“ 2. (1) In this Act “ the principal Act” shall mean tm the Court fees Act, 1870.*' 

(2) In this Act and in the principal Act, unless there is anything repugnant in the subject or conceal 
“ Memorandum of appeal ” shall include memorandum of cross objection,” 

ORISSA 

For S. 2 the following section was substituted, viz : — 

“ 2. In this Act unless there is anything repugnant in the subject or context, 

(1) “ Appeal M includes a cross-objection ; 

(2) ** Suit” includes an appeal from a decree except in section 8A ” 

— Orissa Act V of 1939 . [30-10-1039] 

UNITED PROVINCES 

Definitions . 2. In this Act unless there is anything repugnant in the subject or context : — 

(4) “ Appeal ’* includes a cross-objection ; 

fit) “ Collector” includes any officer, not below the rank of a Deputy Collector, appointed by the 
Ooiketor, with the previous santion of the. Chief Controlling Revenue Authority, to peD'orm 
the functions of a Collector under this Act ; 

(Hi) “ Revenue ” means land revenue, as recorded in the Collector’s register, and does not include 
cesses of any kind ; 

(iv) “Suit” includes a first or second appeal from a decree in a suit and also a Letters Patent 
A pp» ah 

U,P. Act X UX of 1938 as amended by U.P. Act IX of 1941. 

CHAPTER II. 

FEES IN THE HIGH COURTS AND IN THE COURTS OF 
SMALL CAUSES AT THE PRESIDENCY-TOWNS. * 

3. The fees payable for the time being to the clerks and officers (other than the sheriffs 
Levy of fees in anc * attorneys) of the High Courts established by Letters Patent, by virtue of the 
High Courts on power conferred by *[section 15 of the Indian High Courts Act, 1861, or 
their original section 107 of the Government of India Act, 1915,] b tor section 229 of the 
81 ^ ea * Government of India Act, 1935] ; 


SECTION 8— SYNOPSIS. 
tm Scope of the section. 

2. Court-fees on the Original Side of Chartered 

High Courts 

& Court- fees in appeals from the Original Side of 
Chartered High Couris. 

4. " Fees payable to clerks and officers of the High 

Courts/* 

5. '* By virtue of the power conferred by...... . 

6. Fe^s payable under the Presidency-Towns Insol- 

vency Act. 

7. Clause (2). 

3. "Fees chargeable In Presidency Small Cause Coarts 

-Clause (3). 

; i, Scope of the Section.-— [1] The language oi the 
section docs not purport to prescribe the court-fee to be 
in’anyCourt. It only purports to lay down the ' 
Ihbdnoi collecting court-fees. But the second clause ol 


the section impliedly prescribes the court-lees to be paid 
in certain cases in Chartered High Courts, (Vol. 18) 
19*1 Mad 457 (459). 

[2] The effect of sections 8 and 4 is that in certain 
oases coming before the Chartered High Court, the 
Conrt-fees Act itself prescribes the fee leviable (S, 4 and 
ol. (2) of s, 8). In all other cases coming before that 
Court the Court* fees Act lays down only the 
collecting the Court Ice (S, H, cl. I). In the case of 
the Presidency Small Cause Courts also, it merely pres- 
cribes the mode of collecting the fee (S. 5, ob 8), r (Vo!. 
18) 1931 Mad 457 (458, 459) * (Vol. 12) 1925 Pat 392 
(398) : 4 Pat 336 (FB). 

2. Court-fees on the Original Side of Chartered High 
Courts.— [I] In regard to the ordinary original juris- 
diction of a Chartered High ,C curt the fees prescribed 
by this Act axe not applicable except in certain specified 
cases, (Vol.22) 1935 Rang 469 (461): 13 Rang 156 * 
(Vol, 9) 1922 Mad 421 (421, 422) ; 45 Mad 849. 
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or chargeable in each of such Courts under No. 11 of the first, and Nos* 7, 12, 14, cW 20 
and 21 of the second schedule to this Act annexed ; 

Levy of fees in and the fees for the time being chargeable in the Courts of Small Causes 

Presidency Small at the d Presidency- towns, and their several offices, shall be collected in manner 
Cause Courts. hereinafter appearing. 

a. Substituted by the Repealing and Amending Act, 1917 (24 [XXIV] of 1917) s. 9 and Sch. 1, for 
“ Statute 24 & 25 Victoria, Chapter 104, Section 15.*’ 

b. Inserted by A.O. 

c. The number “ 16 M was repealed by the Amending Act of 1891 (12 [XII] of 1891). 
d See the Presidency Small Cause Courts Act, 1882 (15 [XV] of 1882), Chapter X, 

PROVINCIAL AMENDMENT. 

BENGAL 

For the heading “ Fees in the High Courts and in the Courts of Small Causes at the Presidency-towns * r 
the heading “Fees payable in Courts and in Public Offices 11 shall be substituted — Bengal Act VII of 1936. 

4 . No document of any of the kinds specified in the first or second schedule to this Act 

Fees on doeu- annexe d as chargeable with fees, shall be filed, exhibited or recorded in, or shall 
ments filed, etc., ® * 

in High Courts in be received or furnished by, any of the said High Courts in any case coming 
nary^urSiotion ; before such Court in the exercise of its extraordinary original civil jurisdiction ; 
or in the exercise of its extraordinary original criminal jurisdiction ; 

or in the exercise of its jurisdiction as regards appeals from the a [judgments (other than 
in their appel- judgments passed in the exercise of the ordinary original Civil Jurisdiction of the 
late jurisdicuon ; Court) of one or more Judges of the said Court, or of a division Court ; 


S. 8 (contd.) 

[See also (Vol. 12) 1925 Mad 1216 (1216). (Fees- 
iules framed by High Coart appiy only to cases coming 
before it in the exercise of its ordinary original juris- 
diction).] 

3. Court-fees in appeals from the original side of 
Chartered High Courts.— [1] The provisions mentioned 
in the first clause empower the High Court to prescribe 
court-fees for aj peals from the original side. (Vol. 9) 
3922 Mad 421 (422) ; 45 Mad 849. 

[But see (Vol. 22) 1985 Rang 460 (462) : 18 Rang 
156 (High Court’s power to impose such fees does not 
arise under the provisions mentioned).] 

4. “ Fees payable to clerks and officers of the High 
Courts.^— [1] These words are not intended to be per- 
quisites of the officers. (Vol. 25) 1988 Cal 755 (756) : 
1LE (1939) 1 Cal 56. 

[But see (Vol. 9) 1922 Mad 421 (422) : 45 Mad 849 
(" S. 8, Court-fees Act,oleariy points to the fee which is 
to be taken by the officer as a perquisite ** — Reference 
to s. 3 is an obvious error for s. 15 of the High Court’s 
Charter Act).] 

5. " By virtue of the power conferred by ■[!] 

The section is not a charging section in regard to the 
fees mentioned in clause (1), It only prescribes the 
mode of collection in regard to them. The section 
assumes that the fees are made payable, apart from this 
Act, by means of rules made under the powers conferred 
by the enactments mentioned in this clause. (Vol. 18) 
1931 Mad 457 (459). 

[2] The powers of the High Court to make ruins 
regarding court-fees are not confined to those conferred 
by the enactments specified in clause (1) of this section. 
(Vol. 22) 1935 Rang 460 (462): 13 Rang 156 (Power 
under Letters Patent). 

[3] The section must be given » reasonably wide con- 
itruotion and that if a particular fee could have been 
imposed under any of the enactments mentioned in this 


clause it must be deemed as made payable by virtue of 
the power conferred by them although the High Court 
actually purports to impose such fee under a power deri- 
ved from some other source. (Vol. 25) 1938 Cal 755 

(756) : I L R (1939) 1 Cal 56. (Fees payable under 
Rules made under S 112 of the Presidency Towns 
Insolvency Act held to be covered by this section). 

6. Fees payable under Presidency Towns Insolvency 
Act.— [1] Fees payable under Rules made by the Higii 
Court under s. 112 of the Presidency Towns Insolvency 
Act are covered by this section. (Vol. 25) 1938 Cal 755 

(757) : I L R (1939) 1 Cal 56. 4 

7. Clause (2).— [1] This section, and not s. 4, applies 
to the question of court-fees on probate granted by a 
Chartered High Court. 

[See however observations in (Vol. 31) 1944 All 119 
(120) : I L R (1944) All 229 (DB) and in (Vol. 3) 191.fr 
Mad 512 (513) : 38 Mad 988. 

[2] Tbis section, and not s. 6, applies to Court-fees 
payable in a Chartered High Court in an application for 
letters of administration, It ms, however, assumed in 
(Vol. 22) 1935 All 442 (450) : 57 All 881 (DB) that s. * 
applies. 

8 Fees chargeable in Presidency Small Cause Courts. 
—Clause (3). — [1] The fees leviable In such Courts are 
charged under other enactments, for instance, Chapter 
10 of the Presidency Small Cause Courts Act of 
<T2) 1912 Pqu L R No. 202, page 647 (650) (FB). 

SECTION 4~Kote 1. 

[1] The section is a prohibition against the' Uj>e of 
improperly stamped or unstamped documents and in 
that sense may be said to make the fees on those docti- 
menfs ** payable M under this chapter for the purpose of 
& 5. (Vol. 12) 1925 Pat 392 (394) ; 4 Pat 336 (FB,. 

[2] The word "case” must be confined to judicial or , 
quasi-judioial cases as opposed to transactions, P12) 191# 
Pun L R No. 202. page 647 (648) (FB). 
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8. 5 (contd.) 

[6] A Taxing Officer lias jurisdiction to deoide if lie 
has power under this section to demand additional court- 
fee on an appeal after the appeal has been admitted* 
(Yol. 80) 1948 Fat 102 (10S>) ; 21 Fat 7J0, 

9. Fees in subordinate Courts.—- [1] The Taxing 
Officer or the Taxing Judge has no power to decide any 
question as to the court-fees payable in the lower Courts. 
(Vol. 22) 1935 All 817 (818) : 58 All 146 (FB). (Per 
Bennet J. in order of reference) * (Vol. 82) 1945 Fat 
81 (82) : 23 Pat 749 * (Vol. 22) 1935 Cal 338 (339, 
344) (DB) * (Vol. 21) 1934 All 805 (806): 57 All 71 
(DB). (Dissenting from (Vol. 12) 1925 All 184) * (Vol. 
21) 1984 Rang 268 (269): 12 Bang 835 * (Vo!. 12) 
1925 Fat 392(395): 4 Pat 336 (FB) * (Vol. 24) 1937 
Fat 514 (516): 16 Pat 491 * (Vol. 14) 1927 Cxi 775 
(775) (DB). 

[2] The Taxing Officer has power to deoide all 
questions as to the court-fee payable in the High Court 
and he can decide snch questions untrammelled by the 
consideration that his decision would be inconsistent 
with the view taken by the lower Courts as to the valua- 
tion of the matter. (Vol. 7) 1920 Fat 593 (598): 

4 Fat L Jour 700 (DB). ( The terms of S. 5 are impera- 
tive and contain no restrictions on the power of '1 axing 
Officer). 

[3] The question of Court- fee payable in lower 
Courts is to be decided by the Bench hearing the 
appeal. The decision of the Bench on such question is 
unfettered by the Taxing Judged decision which is final 
only as regards Court- fee on appeal to the High Court. 
Regarded as decision laying down general principles, 
the Taxing Judge’s decision is merely that of a single 
Bench and not binding on a Division Bench. (Vol. 32) 
1945 Pat 81 (82) : 23 Fat 749. 

10. Finality of Taxing Officer’s decision — fl] The 
finality of the decision of the Taxing Officer app ies not 
only to the litigant who contested the correctness of the 
taxation by the taxing clerk but also the respondent 
who was not a party to the decision by the I axing 
Officer. (’97) 20 All 11 (17) (FB) (S. 12 is in 
contrast) * (Vo! 24) 1937 Mad 46 (51) : l L li 
(1987) Mad 284 (DB) (20 Mad 398 Foil.) * (Vol. 17) 
1930 Mad 597 (598) : 53 Mad 540 (DB). 

[2] The word ** final *’ has the same meaning as it 
has under S* 12* ( 90) 12 Ail 129 (152) (FB) *(Voi. 14) 
1927 Bom 648 (646) : 52 Bom 61 (DB). 

[See however (Vol. 24) 1937 Mad 46 (51): 1 L ft 
(1937) Mad 284 (DB). (The order of the Court under 
S. 12 is subject to the revisional jurisdiction of the High 
Court [Sec 8* 12 (ii)J— Taxing officer’s order under 
this section cannot be reversed.)]* 

[3] The word ** final ” denotes that the decision of 

the Taking Officer cannot be questioned in # appeal, 
revision or review. (Vol. 30) 1943 Bom 441 (442) 
* C36 - 45) Tax Deo (Nag) 108 (109). (It cannot be 
reviewed order inherent powers of Court) * (’36 - 48) 
Tax Dec (Nag) 57 (58) * (Vol. 4} 1917 Fat 100 (100) : 
3 Fat L Jonr 92 (DB) * (Vol. 24) 1937 Mad 46 (51) : 
1 Xi R (1937) Mad 3JS4 (DB). (Under S. 12 the order 
is subject to revision. Iso revision lies under this 
section) ^ (Vol. 10) 1928 Pat 187 (138): 2 Pat 198 
(DB) * (Vol, 14) 1927 Bom 643 (645, 646) : 52 Bom 
61 (DB) * (*90) 12 AM 129 (160) (FB). . 

[4] Where the intention of the Taxing Officer is not 
to decide the matter finally but merely to express an 
opinion and refer the question to the Taxing Judge, the 


Taxing Judge has jurisdiction to go into the matter^ 
(’36 - 43) Tax Dec (Nag) 57 (58). 

[5] The finality is not merely a temporary finality 
for the purpose of the preliminary proceedings in con- 
nection with getting an appeal or other proceeding 
filed. (Vol. 24) 1937 Mad 46 (51) : ILK (1937) Mad 
284 (DB). 

[6] Where once the question of court fee on an 
appeal has been decided by the Taxing Officer, it can- 
not be re-opened at the hearing of the appeal before the 
Court or at the time of admission. (Vol. 7} 1920 Pat 
593 (593) : 4 Pat L Jour 700 (DB). 

[See (Vol. 5) 1918 Pat 210 (210) : 3 Pat L Jour 443 
(Case was followed in (Vol. 26) 1939 Fat 83 : 17 Pat- 
687 (DB).] 

[7] However wrong the order of the Taxing Officer 
may be, it is final under this section and cannot be 
questioned by the Court, (’07) 1907 Fun Ke No. 39, 
168 (170) (DB) * (Vol. 22) 1935 Cal 338 (339) (DB) 
*(Vol. 24) 1937 Mad 46 (51) : 1 L K (1937) Mad 284 
(DB) * (Vol. 12) 1925 Fat 392 (394): 4 Pat 336 (FB) 

* (Vol. 19) 1932 All 319 (320 (DB) * (Vol. 7) 1920 
Fat 593 (593) : 4 Pat L Jour 700 (DB). (Even though 
the decision involves the determination of valuation of 
suit in iosver Court), t 

[But see (’92) 15 All 117 (118) (FB) * (Vol, 9) 1922 
Bom 172 (172) : 46 Bom 840 (DB).] 

[ 8 ] An accidental slip or an arithmetical mistake 
made in the Taxing Officer’s decision can be corrected. 
('36 - 43) Tax Dec (Nag) 108 (110). 

[9] In order to be final under this section, the decision 
of the Taxing Officer must be one on the merits, 
(Vol. 21) 1934 All 56 (57, 58) (DB), (Kofnra.1 to con- 
sider on ground <T delay.) ^ (Vol. 12) 1925 Cal 1201 
(1203) .* 52 Cal 871 (DB). (Question must have been 
raised and the 'faxing Officer must have app ied his mind 
to it) * (’98) 21 Mad 269 (270) (DB). 

[10] The mere fact that an appeal is admitted does 
not necessarily involve a decision that the Court-fee 
pud is sufficient and therefore does not preclude the 
question as to sufficiency of Court-fee being raised at 
the hearing of the appeal, (Vol. 30) 1943 Fat 102 
(105) : 21 Pat 720. 

[11] An ex-parfce order against the suitor without any 
opportunity being given to him to be heard will not be 
final under this section, (Vol, 12) 1925 Pat 892 (408) : 
4 Pat 386 (FB). 

[See however (’08) 1903 All W N 214 (215).] 

[12] Notice to party— Ex parte order of Taxing 
Officer held final, (Vol. 33) 1946 Mad 257 (257). 

[13] When there is no decision by the Taxing Officer 
under this section, and excess court- fee has been paid 
by a litigant by mistake or under an order of Court, the 
High Court has inherent power to direct the issue of a 
certificate to enable the party to obtain a refund from 
the revenue authorities. (Vol. 17) 1980 All 471 (471) : 
52 All 546 (DB) * (Vol. 5) 1918 Pat 496 (497) : 8 Fat 
LJour 452 (DB) * (Voh 19) 1952 Bah 219 (220) 

* (Vol. 19) 1932 Mad 438 (489) : 55 Mad 641 (DB) 

* (Vol, 2) 1915 Bow Bur 70 (71) : 8 Low Bur Bui 
155 * (Vol. 15) 1928 Fat 35 (85, 86) ; 6 Pat 599 (DB). 

II. Reference by Taxing Office?.— [1] The section 
leaves it absolutely te the judgment ot the Taxing 
Officer whether a reference io the Judge must be made. 
There is no provision for compelling him to make to 
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reference. (Vol. 84) 1987 Mad 46 (48) : ILR (1937) 
Mad 284 (DB). 

[2] The Taxing Jadge has no power to entertain a 
taking matter unless the Taxing Officer considers that 
the question is of general importance and then ehooses 
to refer it to the Taxing Jadge. (’36 - 43) Tax Dec 
'(Nag) 57 (58). 

[3] The Taxing Judge can decide only the point 
refer re i to him in the or ier and not any other point 
not referred. ( 36 -43) Tax Dec (Nag) 94 (95). 

[4] Where there was a conflict of decisions in the 
same High Coart on a question of Coact-fees on a 
memorandum of appeal from a decree for mesne profits 
it was held that the Taxing Officer acted rightly in 
referring the question to the Judge under this section. 
(Vol. 20) 1933 Pat 81 (83)^12 Pair 188. 

M Where the jurisdiction of the Taxing Officer 
to decide a matter or make an order is being questioned, 
he can refer the question under this section, if he 
thinks the question to be of general importance. (Vol. 
30] 1943 Pat 102 (105): 21 Pat 720. 

12. Decision of Taxing Judge— Finality. -[1] The 
decision of the nixing Judge under this section is not 
liable to be set aside in a j peal, revision or reference, 
f 03) 1903 All W N 214 (215) * (Vol. 14) 19*27 Bom 
643 (647) : 52 Bom 6i (Dd). 

13. Reference to Bench [1] A Bench of Judges 

may b * appointed to answer a reference under this sec- 
tion. (Vol. 22) 1935 Pat 396 (397): 14 Pat 658 (SB) 

* (’94) 4 Mad L Jour 22 (22) (DB) (Judgment by a 
Division Bench on reference under S. 5). 

[But s e (Vol. 1) 1 9 14 Cal 40 (46). (Doubt expressed 
with reference to 9 Beng L R 30 where a reference was 
heard by a Bench of two Judges.) * (Vol. 33) 1946 Lab 
280(284) (FB) (Per Munir, Teja Singh and Mohd, 
Sharif, JJ. in order of reference).] 

[2] The Chief Justioe can appoint himself as the 
Taxing Judge under this section. (Vol. 10) 1923 Mad 
■36*2 (362) : 46 Mad 592. 

[8] Reference to final decision of the Chief Justice* 
-etc., imp ies that such Judge shall not have power to 
refer the matter further to another Bench for disposal. 
(Vol. 11) 1924 Pat 161 (161) : 3 Pat 146 * (Vol. 20) 
1983 Pat 31 (88) : 12 Pat 138 * (’ll) 83 All 20 (23). 

[Rut see (Vol. 22) 1935 Pat 896 (397) : 14 Pat 
658 (SB),J 

[4] The Judge to whom the question has been 
referre i can refer to a Full Bench any question of law 
which may be involved and dispose of it in accordance 
with the opinion of the Full Bench. (Vol. 19) 1932 
. All 485 (485): 54 AH B12 (FB). 

[5] When there is no question of a reference by a 
Taxing Officer under this section, a reforencs by the 
Bench (before which a case may come) to a larger Bench 
or to a Full Bench is not precluded. (’07] 30 Mad 96 
(97) (FB). 

[6] Taxing Officer decided that a certain Court-fee be 
paid on a memo of appeal — Appellant failed to pay the 
same -Case placed before a Bench for orders - Order of 
the Taxing Officer attacked before the Bench as being 
ultra vir&s — The matter may he referred by such 
Bench to a Full Bench. (Vol. 12) 1925 Pat 392 (398) : 
4 Pat 386 (FB). 


14. Enquiry by Taxing Officer or Taxing-Judge.— 

[1] The parties should be called upon to produce in 
such manner as may be convenient, evidence to enable 
the- 1 axing Officer to decide the question of Court-fee. 

It should not be decided merely on the allegations 
in the plaint. (Vol 12) 1925 Pat 392 (897) : 4 Pat 888 
(FB). 

[2] Though the question of Court-fee is primarily 
one between the appellants and the Gmwn, the res- 
pondents can also be heard. (Vol. 80) 1943 Pat 102 
(103, 104) : 21 Pat 720. 

15. Powers and duties under this section. — [1] The 
Taxing Officer or Taxing Judge has no powsr to dispose 
of the proceeding if the requisite Court-fee is not paid 
and if the fee is not paid as required, the matter must 
be laid before the Court for orders. See (Vol. 12) 1925 
Pat 392 (393) : 4 Pat 336 (FB) * (’75) 24 Bath W R 
258 (25-<) (DB). (No po.ver to return petition of sppBal 
when stamp insufficient) * (’10) 32 All 59 (63) (No 
power to allow time for paying deficit in Court-fee). 

[2] The Taxing Officer has no power to ask an appel- 
lant to the High Court to deposit any sum of money 
in Coart as a condition precedent to having hisca-e tried. 

ike ouly power he has is to direct the appellant to pay 
Court-fee. (Vol. 15) 1928 Pat 29 (39 j : 6 Pat 602 
(DB). 

[3] A Taxing J adge is bound to follow the law as laid 
down by a Division Bench of the High Court whether 
he is acting administratively or judicially. (’40) 42 
Pun L R 101 (102). 

[4] It is not the Taxing Officer’s duty to advise 
parties as to the stamp required under the Court-fee 3 
Act or to give them notice that they had not sufficiently 
stamped documents which that Act requires to be 
stamped. (’90) 12 All 129 (136) (FB). 

[5] It is not for the Taxing Judge to see whether the 
suit is properly framed. (Vol. 30) 1948 Nag 70 (72): 
ILR (1943) Nag 440 * (’36 - 43) Tax Dec (Nag) 51 
(52) * (Vol. 11) 1924 Cal 183 (184). 

£6] The Taxing Officer must see that the appellant 
does not escape liability by va^ue and indefinite state- 
ments of facts or by adopting such expedients, as for 
instanoe, bringing essentially a title suit in the guise of 
a partition suit. (Vol. 80) 1943 Pat 102 ^106): 21 Pat 
720 (720). 

[But see (’90) 12 A1 1 129 (161) (FB).] 

16. Objection as to court 4ee on appeal if can be 
taken after admission of appeal.— [1] Where the 
memorandum of appeal is simply admitted without 
any objection being taken to the Court-fee paid, an 
objection as to Court-fee can be raised at the hearing of 
the appeal. (’98) 21 Mad 269 (270) (DB) *(’10)87 
Cal 914 (917) (DB) * (Vol. 12) 1925 All 787 (788) : 
47 All 756 (DB) * (Vol. 17) 1930 Mad 597 (598) : 58 
Mad 540 (DBj * (Vol. 80) 1943 Pat 102 (105) : 2i Pat 
720. 

[But see ('97) 20 Mad 398 (401) (DB)]. 

[2] Objection as to Court- fee can" be taken ‘by the 
respondent to the appeal, (Vol. 12) 1925 All 737 (788) : 
47 Ail 756 (DB) * (Vol. 17) 1930 Mad (597) (598): 
53 Mad 540 (DB) * (Vol. 30) 1943 Pat 102 (104) ; 21 
Pat 720. 

[3] Even after an appeal has been admitted,, it is 
open to the Taxing Officer to consider the question , of 
Court-fee on the appeal and require additional Court-fee 
to be paid, (Vol. 20) 1933 Pat 284 (2S5 r 2S6) : 12 Pat, 
694 * (VoU 80) 1943 Pat 102 (104, 105) : 21 Pat 72(^ 
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CH.APT EE III. 

FEES IN OTHER COURTS AND IN PUBLIC OFFICES. 

6. Except in the Courts hereinbefore mentioned, no document of any of the kinds- 
F on documents SP 00 ^ 0 ^ as chargeable in the first or second schedule to this Act annexed 
filedt^eto^mMufoissal shall be filed, exhibited or recorded in any Court of Justice, or shall be* 
Courts or in public received or furnished by any public officer, unless in respect of sucb 
offices* document there be paid a fee of an amount not less than that indfcated by 

either of the said schedules as the proper fee for such documents. 

PROVINCIAL AMENDMENTS. 

BENGAL 

(1) By Bengal Act VII of 1955, for the heading of this chapter, namely, “ Fees in other Courts and in 
Public Offices” the heading “ Computation of fees ** was substituted. 

(2) By the same Act, S. 6 was transferred from Chap. Ill and inserted after S. 5 in Chap. II and S. fi 
as thus transferred was re-numbered as sub*s. (1) of S. 6 and in that section as so re-numbered for the words 
*' be paid ” the words u has been paid ” were substituted. 

(3) To the said section as so re-numbered and amended the following sub-section was added. [Note. 
The sub-section reproduced below is as farther amended by S. 2 of the Bengal Act I of 1936] namely : 

“(2) Notwithstanding anything contained in sub-s. (1) or in any other Act, a Court may receive a plaint 
®r memorandum of appeal in respect of which an insu'ficient fee h as been paid subject to the condition that the 
plaint or memorandum of appeal shall be rejected unless the plaint iS or appellant, as the case may be, pays to the 
Court within a time to be fixed by the Court such reasonable sum on account of the court-fees as the Court may 
direct.” 

UNITED PROVINCES 

The whole of S. 6, as successively amended by the U. P. Acts, II of 1936, XIX. of 1938 and IX of 1941 
is reproduced below : 


S. 6 (contd.) 

[4] A Taxing Officer can refer the question of Court- 
fee on an appeal to the Taxing Judge under this section 
even after admission of the appeal. (Vol. 80) 1943 
Fat 102 (105) : 21 Fat 720 * (Vol. 21) 1934 All 807 
(808). 

[5] Stamp Reporter first made a mistake and 
reported that the Court-fee paid on the memorandum of 
appeal was sufficient. He can revise his report and 
refer the matter to the Taxing Officer, (Vol. 30) 1943 
Pat 102 (104, 100) : 21 Fat 720 * (Vol. 20) 1933 Pat 
234 (235, 236) : 1 2 Pat 694. 

[6] The question of Court-fee, raised before a Tax- 
ing Officer and decided by him cannot be re-agitated at 
the hearing of the appeal. (Vol. 24) 19S7 Mad 46 (47, 
gl) ; I h K 1937 Mad 284 (DB). (Respondent cannot 
agitate on ground that he was not heard.) * (Vol. 20) 
1955 Pat 234 (235, 236) : 12 Pat 694 *(Vol. 16) 1928 
Lah 570 (371) (DB). 

SECTION 6— SYNOPSIS. 

1, Heading of Chapter. 

2. Scope and applicability of section, 

5. “Document of way of the kinds specified*” 

4, Probates and letters of administration, 

. 5, "Furbished.” 

5* Power of ' Court to question valuation given by 
party, 

7. “Amount not less than that indicated by 
either, of the said schedules as the proper 
v $ . fee/’ , ' 

> ,8. LL P, Local Amendments. 

, fiteadinf ^ t* 3 The heading of copter 

ihk is the-fitsfc section is not an accurate 


heading. If the heading was accurate, all the sections 
in the chapter would refer only to Courts other than 
Chartered High Courts and Presidency Small Cause 
Courts. This is not the case. For instance, Ss 7 and 
H arc general in terms and refer toffees payable 
"under tht3 Act”, and not only to those "under this 
chapter 1 *. (See also the wording’ of S. 12) When there 
is inconsistency between the heading of a chapter and 
a section therein, the latter is to prevail. (Vol. 12) 
1926 AH 787 (789) : 47 All 756 (DB) *(VoL 19) 1932 
Cal 346 (348): 69 Cal 528. 1 ' 

2. Scops and applicability of section The 

fees payable in the Madras City Civil Court are 
governed by this section, {*12} 35 Mad 507 (508) (FB), 

[2] This section does uot make provisions with 
regard to Chartered High Courts (Voi, 15) 1928 Sind 
87 (88) ; 23 Sind LR 91 (DB). 

[3] The failure to pay the prescribed court-fees on 
a plaint will not affect the jurisdiction of the Court to 
entertain the suit, (Vol. 5) 191S P, C, 188 (191j ; 45 
Bom 507: 46 ind App 24 (P, C.) * (»13) 24 Mad L 
Jour 658 (659) (DB ) 

[4] Government also is bound to pay court-fees like 

any other .litigant in suits filed by the Government 
and, if successful, can recover the same as costs. ( f 02) 
25 Mad 457 (497) (DB), ; 

8. Document of any of the kinds specified, [1] An 
oral application to the Court, where such is allowed, 
does not require any court-fee under this section, (*70) 
2 NWPHCR 418 (418) (DB), 

m document does "not fall under any of the 
categories listed in thC first or second schedule as being 
chargeable with fees this section wifi not apply. (VoL 
18) 1926 Cal. 838 (539), 
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“ 6. (1) Except in Courts hereinbefore mentioned, no document of any of the kinds specified as chargeable 
in the first or second schedule to thi3 Act annexed shall be filed, exhibited, or recorded in any Court of Justice, 
or shall be received or furnished by any public officer, unless in respect of such document, there be paid a fee 
of an amount not less than that indicated by either of the said schedules as the proper fee for such 
document. 

Provided that where such document relates to any suit, appeal or other proceeding under the United 
Provinces Tenancy Act, 1939, or the United Provinces Land Revenue Act, 1901, the fee payable shall be three 
quarters of the fee indicated in either of the said schedules except where the amount or value of the subject 
matter of the suit, appeal or proceeding to which it relates exceeds Rs. 500 ; 

Provided further that the fee payable in respect of any such document as is mentioned in the foregoing 
proviso shall not be less than that indicated by either of the said schedules before the first day of May 1936. 

(2) Notwithstanding the provisions of sub-s. (1), a Court may receive a plaint or memorandum of appeal in 
respect of which an insufficient fee has been paid but no suqIi plaint or memorandum of appeal shall be acted 
Upon unless the plaintiff or the appellant, as the case may be, makes good the deficiency in court-fee within such 
time as may from time to time he fixed by the Court. 

(3) If a question of deficiency in court-fee in respect of any plaint or memorandum of appeal is raised by 
an officer mentioned in S. 24 A the Court shall, before proceeding further with the sail or appeal, record a Ending 
whether the court-fee paid is sufficient or not. If the Court finds that the court-fee paid is insuJtieient, It shall call 
upon the plaintiff or the appellant, as the case may be, to make good the deficiency within such time as it may 
fix, and in case of default shall reject the plaint or memorandum of appeal ; 

Provided that the Court may, for sufficient reasons to be recorded, proceed with the suit or appeal if the 
plaintiff or the appellant, as the case may be, gives security the satisfaction of the Cmrfc, for payment of the 
deficiency in court-fee within such further time the Court may allow. In no ease, however, shall judgment be 
delivered unless the deficiency in court-fee has been made good, and if the deficiency is not made good within such 
time as the Court may from time to time allow, the Court may dismiss the suit or appeal. 

(4) Whenever a question of the proper amount of court-fee payable is raised otherwise than under sub-s 

(3) the Court shall d cide such question before proceeding with any other issue. 

(5) In case the deficiency in court-fee is made good within the time allowed by the Court, the date 
of the institution ol the suit or appeal shall be deemed to be the date on which the suit was hied or the appeal 
presented. 

(6) In all oases in which the report of the officer referred to in sub-s. (3) is not accepted by the Court, a copy 
of the finding of the Court together with a copy of the plaint, shall forthwith be sent to the Chief Inspector of 
Stamps.” 


S. 6 (contd.) 

[See alSo (Vol. 24) 1937 Nag 6 (8) (Section 6 refers 
to Schedules.)] 

[3] No court-fee is necessary on an application by 
a witness for return of documents filed by him in 
obedience to a summons. ('71') 13 Suth W R 237 (237) 

(SB). 

[4] Applications not required by the Civil Procedure 
Code to be in wr.ting do not fall within the scope of 
this section. (’70) 2 NWPHCR 418 (418) (DB). 

[5] A written statement is not liable to coart-fee as 
not being covered by the first or second sohednle. (*S5) 

12XalLR367 (368)(DB). 

[6] A memorandum of objections filed under O. 41, 

R» 26 of the Civil Procedure Code in regard to findings 
returned by the lower Court on remand is not liable 
to court-fee. (Vol. 23) 1986 Oudh 180 (181): 11 Luck 
704 (DB) *(Vol. 19) 1932 All 5*26 (526,527): 54 AU 
465 *(Vol. 15) 1928 Pat 85 (85). 

[7] No court -fee is payable on a claim filed by a 
creditor against the estate of a deceased in pursuance 
of a public notice inviting such claims, in an admini- 
stration , suit, after a preliminary decree for admini- 
stration ' has been passed. (Vol. 18) 1931 Mad 683 
<683, 684) : 55 Mad 626 (DB). 

278 A. M„ 


[8] No court-fee is payable on a memorandum of 
appeal in an appeal to the Government preferred 
under Rule No. 22 of the Agency Kutes frames by the 
Government under Act XXIV of 1839 and referred 
to the High Court under that rule by the Government. 
(’99) 22 Mad 162 (163). 

4. Probate and letters of administration. [1] Pro- 
bates or letters of administration are documents of 
the kind specified in Art. 11 of Sch. I and would haVe 
been covered by this section. But S. 1 9 K, expressly 
provides that nothing in this section or S. 28, shall 
apply to probates or letters of administration. (*12) 15- 
In a Cas 621 (622) (DB) (Cal). . 

[But see (Vol. 22) 1935 All 449 (450) : 57 All 881 

mil 

[2] The liability for duty on probate or letters Of 
administration does not depend on whether such 
probate or letters of administration are necessary under 
the law to entitle a person to get possession or deal 
with the estate of the deceased, (Vol. 22) 1935 All 449 
(450) : 57 All 881 (DB). 

5. “Furnished/’ [1] With reference to the grant of 
a certificate under Act XXVII of I860, it whs held 
that the ( furnishing” is made at the time when the 
Court determines to grant the certificate (when it is to 
be drawn up ready to be issued to the party). Thfi 
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UNITED PROVINCES 

a6A. (1) Any person called upon to make good a deficiency in court-fee may appeal against sneh order as 
if it -were an order appealable under S. 104 of the Code of Civil Procedure. 

The party appealing shall file with the memorandum of appeal, a certified copy of the plaint together with 
that of the order appealed against. 

(2) In case an appeal is filed under sub-s. (1), and the plaintiff does not make good the deficiency, all 
proceedings in the suit shall be stayed, and all interim orders made including an order granting an injunction or 
appointing a receiver, shall be discharged. 

(3) A copy of the memorandum of the appeal b[ together with a copy of the plaint and of the 
order appealed against] shall be sent forthwith by the appellate Court to the Chief Inspector of Stamps. 

(4) If such order is varied or reversed in appeal, the appellate ourt shall, if the deficiency baa boon 
made good before the appeal is decided, grant to the appellant a certificate, authorising him to receive back from 
the Collector such amount as is determined by the appellate Court to have been paid in excess of the propc c 
court-fee. 

(5) The Court may make such order for the payment of costs of such appeal as it deems fit, and where such 
costs arc payable to the Government, they shall be recoverable as a 'Tears of land revenue. 

[a] Inserted by the United Provinces Court-fees (Amendment) Act (XIX of 1938), s. 3. 

[b] Inserted by the U. P. Act, 1941 (IX of 1941). 

aCB, (1) If the order of the Court passed under sub-s. (3) of S. 6 is at variance with the opinion of the 
officer by whom the question of deficiency in court-fee has been raised, the Chief Inspector of Stamps may, 
within three months from the date.of receipt of such order, move, by an application in writing, the Court to which 
an appeal lies from a decree in the suit or appeal in which such order has been passed, for revision of such 
order. 


S. 6 (contd.) s 

* ‘famishing” does not refer to the time at which the 
certificate is actually issued to the applicant by the 
office. (*72) 17 Suth W K 489 (490) (DB). 

[2] When a Court adjudged a por&on to be entitled to 
» certificate of guardianship under Act XL of 1858, 
such person substantially obtained the certificate 
although it might not be drawn up or issued at the 
time. (*20) 17 Cal 347 (357) : 16 lnd App 195 (PC). 
(Reversing (1886) 12 Cal 542.) 

6. Power of Court to question valuation given by 
party —[I] It is the duty of the Court to enquire into 
the proper valuation of a suit when it has grounds to 
consider that the valuation given by the party is not 
correct. (Vol. 12) 1925 Pat 392 (396, 397) : 4 Pat 330 
(FB) *(Voi 17) 1930 Cal 65 (66, 67) : 57 Cal 587 

"7. “Amount not less than that Indicated by either 
of the said schedules as the proper fee.”— [1] Plaint 
so worded that the plaint could be read both as falling 
tnder S, 39 of the Specific Belief Act for adjudgiag a 
written instrument void or voidable and as falling 
under S. 42 of the same Act for a mere declaration— 
Fee must satisfy both schedules— * A fixed fee of Bs. 10 
under Sch. II, Art. 17 will not be enough. An ad 
valorem fee under Sch. I, if such fee is higher than 
the fee of Rs* 10, must be paid. (Vol.22) 1935 All 
817 (833, 834): 58 AH 146 (FB). • 

S, U. P. Local Amendments.— [1] Under sub-S. (2) 
added by the amendments the Court is authorised to 
receive an insufficiently stamped plaint or memo- 
randum of appeal and. grant time to the party to make 
good th&deficleney . (*40) IS Buck 390 (391) (DB). 

[2] It is imperatively necessary that the provisions 
of clauses (2), (3) and.(4) of & 6 as amended should 
^faithfully followed, (Vol. 28) 1941 AU 55 (56) (DB). 


[3] Objection as to court-fee raised by the defen- 
dant in a suit for partition — Court decided the question 
of Court fee along with the merits of the easo and 
embodied everything in a single judgment and added 
a direction that the decree bo drawn up after the 
deficiency is made good— Procedure adopted by the 
Court is in flagrant violation of the provisions of S. 6, 
cl. (4) as arnondod in United Provinces. (VoL 28) 1941 
All 55 (56) (DB). 

[4] Where on a report of the Munsarim of the 
Court that the court-foe paid on a memorandum of 
appeal is sufficient, the Court decide* that it is 
sufficient and admits the appeal, the order i» only 
provisional and not final and will not preclude the 
Court from considering and adjudicating upon an 
objection as to inadequacy of court-fee raised by th« 
Inspector of Stamps or by the respondent who had 
not yet been heard on the point. (Vol 29) 1942 Oadh 
385 (386). 

[5] Revision application by the Chief Inspector o! 
Stamps should stats date on which order of lower court 
was recoivod. (Vol. 33) 1946 All 355 (336) (FB). 

[8] The only penalty against appellant not paying 
deficient court-fee is rejection of appeal —Deficiency 
cannot be recovered from him. (Vol. 33) 1946 All 355 
(356) (FB), 

Section 6A to 60 (U. P. Local Amendment) Not# jt, 

[1] Wherein a partition suit, on objection by lbs " 
defendant regarding Court- fee, the Court passes a 
judgment in plaintiffs favour, and orders that the 
decree should not bo drawn up till the deficient Court- , 
fee is paid and the plaintiff appeals without paying 
the deficiency in Coart-fee, his appeal is only against . 
an order under 8. 6- A but not against a decr*?6 as no , 
deerhe has been drawn up* (Vol, 2$) 1941 All 55 (38) 
(DB)* **■ 



[8s. 8B-7] 


[THE] COURT-FEES ACT, 1870 


22 Id 


(2) If such Court is of opinion that the proper court-fee has not been paid on the plaint or the memorandum 
of appeal to which such order relates, it shall record a declaration to that effect and determine the amount of 
deficiency in court-fee. No appeal shall lie from such order : 

Provided that no such declaration shall be made until the party liable to pay the court-fee has had an 
opportunity of being heard. 

(3) The Court, while recording a declaration under sub-s. (2) may make such order for the payment o i 
costs as it deems fit. Where such costs are payable to the Government, they shall be recoverable in the manner 
laid down in sub.s. (1) for the recovery of deficiency in oourt-fee, 

(4) When a declaration has been recorded under sub-s. (2), the Court recording the same shall, unless the 
suit or appeal has come up in appeal before such Court, in which case the deficiency in court-fee shall be 
recovered in the manner laid -down in sub-s. (ii) of S. 12, send forthwith a copy of such declaration to the Court 
which passe d the order under sub-s. (3) of S. 6, Such - Court shall, if the suit or appeal is still pending before it, 
follow the procedure prescribed in sub-s. (3) of S. 6. If the suit or appeal has already been disposed of, the Couit 
shall forward a copy of such declaration to the Collector who shall recover the deficiency from the party concerned 
as if it wer.e.an arrear of land revenue. 

[a] Inserted fry the United Provinces Court-fees (Amendment) Act, 19S8 (XIX of 1938), s. 5. 

i *6C. (1) When the Chief Controlling Revenue Authority is of opinion that the court-fee paid on any 
document filed in any Civil Court in a pending suit, appeal or other proceeding is insufficient, and that th~e 
question is one of general importance and. no actipn under S. 6B ( has been taken, it may refer the case, with its 
own opinion thereon, to the High Court to whieh such -Civil Court is subordinate. 

(2) Every such ease shall be deeided by not less than two_Judges of the High Court to which it “is 
referred. . 

, ^3) The High Court upon the hearing of any such case shall decide the question raised thereby and shall 

deliver its judgment thereon containing the grounds on which the decision is founded. ' 

(4) If the High Court finds that the court-fee paid was insufficient, the procedure prescribed by sub-s. (4) sf 
S. 6B for realisation of the deficiency shall be followed as if the decision of the High ' Court were a declaration 
under that section. ' 

[a] Inserted by the United Provinces Court-fees (Amendment) Act, 1933 (XIX of 1938), s. 5. 

Computation of fees 7. The amount of fee payable under this Act in the suits next 

payable in certain hereinafter mentioned shall be computed as follows 
suits. 


PROVINCIAL AMENDMENTS. 

MADRAS 

The words “ except suits for relief under S. 14 of the Religious Endowments Act, < 1363, or under B. 91 or 
$..92 of the Code of Civil Procedure, 1908,” were added between the words 4 ‘ mentioned ” and “shallT.v- 
Madras Act V of 1922. [30-8-1922.] ■ V 

ORISSA 


* Forth© words “in the suits next hereinafter mentioned" the. words “in the suits next hereinafter 
mentioned except suits for relief under S.. 14 of. the Religious Endowments Act, 1863, or under S. 91 or S. 92 df 
the Code of. Civil Procedure, 1908 u were substituted , — Orissa Act V of 1939 , [31-10-1939.] 


S. 6 ( contd .) 

‘[2] It is hot open to the defendant in an appeal by 
the plaintiff to file cross-objections to the effect that 
the plaintiff should have been called upon to pay a 
higher amount of court-fee. (Vol. 29) 1942 Oudh $91 
($91); I8Lu#256 (DB). 

[$] ■ When&n appeal lies against an order directing 
payment of court-fees, incidental orders which led up 
to itcan be set right. (Vol. 28) 1941 All 298 (360) : 
I L R (1941) All 558 (DB), f 

[4] Suit filed before the ’ coming into force of the 
amendment.— Order regarding court- fee passed against 
the plaintiff subsagmently can be appealed against 
under S. 6- A (1). (Wl. 28) 1941 All 298 (800) : 1 Ii K 
(1941) Ail 558 (DB). 

. [5] The Chief - Inspector, of Stamps is incompetent 
to make w reference to the High Court under S. 6 D1 


He is dhly entitle! under S. 6-B within the .prescribed 
period to move the prescribed Court by an aj p.icationvin 
writing for revision.* A letter sent by Jhe 'Chief .Ins- 
pector containing a statement of his opinion and “ not 
bearing a stamp- cannot be considered to be an- 
application in writing for revision under S6B. (Vol. 
28) #1941 All 369 ($70): I £ &**( 1941) All 5§5 (DR)f 

m Appeal under S. 45 (2), U P. Encumbered Estates 
Act— District J adge directing payment of ad valorem 
court-fee and granting time to make good deficiency— 
S. 46, U. P. Encumbered Estates Act, does not apply— 
Remedy is by appeal under S. 6 A* Court-fees Act. 
(Vol. SO) 1943 Oudh 21$ (21^) (DB); 

SECTION 7 {G3?N^RAL)r^yNpPSIS.; 

1. Scopa of the section. . , ... 

2. Applicability of the section to High"Cour&* 
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S. 7 {contd.) 

8. General roles for determination of court-fees 
payable in suits. 

4. Power of Court to question plaintiff’s or 
apr el lant’s estimate of value of subjeofc- 
matter. 

8. Value for purposes of court-fess and juris- 
diction— Distinction. 

6. Subject-matter in dispute in appeal. 

7. Valuation of appeal - Valuation in lower Court, 

effect of. 

8. Applicability of section to appeals. 

9. Court-fee, a preliminary point. 

10. Amendment of plaint and oouxt-fees. 

11. Relinquishment of olaim for bringing suit or 

appeal within certain court-fee. 

19. Court-fee on costs. 

1. Scope o! the section — [1] This section deals 
with the mode of computing the court-fees payable in 
the various classes of suits enumerated therein. (Vol. 
I) 1921 Sind 149 (149): 16 Sind L R 278 (DB). 

' [2] If a suit does not come under any of the cate- 
gories mentioned in this seotion, the fees paynbls will 
he determined in accordance with such of the articles 
in the two schedules aa may be app'icable to the case* 
(Vol. 20) 1959 Rang 876 (876) : 1989 Rang L R 474. 

[5] The seotion only applies where ad valorem fee 
U payable. (Vol. 85) 1946 All 392 (898): 1LR (1948) 
Ail 465 (DB). 

[4] The seotion contemplates three modes of valua- 
tion of the subject-matter of a suit: (i) By valuing it 
according to its market-value (e.g. paras (iii), fiv), (d), 
(v) (e) etc ). (ii) By ascribing to the subject matter an 
artificial value based simply on certain fixed rules of 
Calculation (e. g. para, (v) clauses (a), (b), (o) and (iii) By 
requiring the plaintiff himself to value the relief he 
seeks (e. g. para (iv)). See (Vol. 26) 1959 Cal 156 
(106) : ILR (1988) 2 Cal 411 (DB). 

(5] The defective drafting of the section has been 
the uubjeot of comment. (Vol. 19) 1952 Cal 846 (848) ; 
69 Cai 628 ♦(Vol. 12) 1928 All 787 (789) : 47 All 756 

2. Applicability of the section to High Courts.- (1] 
This seotion applies to all fees payable under this 
Act Hence, it applies to the computation of court- 
loss on appeals in Chartered High Courts also, (Vol. 
13) 1925 Ail 787 (789): 47 All 750 (DB) ♦(Vol, 24) 
1987 Mad 40 (59) : ILR (1987) Mad 284 (DB)*(Vol9) 
1989 Cal 846 (S48)r: 59 Cal 528 * (Vol. 12) 1925 
m 892 (404) ; 4 Pat 886 (FB). 

8. General rules for determination of court-fees 
payable in salts. — £13 The schedules cliassify suits 
i ntn different categories for the purpose of coart-fees. 
The first thing to do in determining the court-fee 
payable on a plaint is to see under which of these 
categorise the suit falls. (Vol, 12) 1925 Pat 892 (898): 
4 Pat 886 (FB) ♦(’08) 85 Cal 202 (205): 85 IndApp 
29 (PC). 

[2] It the suit ie specially dealt with, it mast be 
held to fall within the specific provision rather than 
a general erne which rosy also cover the Case. (’08) 55 
Cal 202 (205, 206) : $6 Ind App 22 (PC) ♦{Vol. 28) 
1986 Mad 388 (804): 59 Mad 882 ♦{Vol. 1») 1982 
Mad 605 (668) ; fit Mad 212 (DB), 


[See also (Vol. 32) 1945 All 111 (113, 113) : ILR 
(1945) All 68.] 

[3] A suit under O. 21 R. 103 of the Civil Proce- 
dure Code though one for possession of immovable 
proparly is govomel by sell. II. Art. 17, cl. (i) and 
not by i ara. (v) of this section read with Soh. I, Art, 1. 
(Vol 20) 1933 Nag 302 (364) ♦(Vol. 14) 1927 Pat 140 
(141): 5 Pat 631 (DB). 

[4] In determining the category of a suit for the 
purpose of coart-fce, the Court mast base its decision 
as to the court-fee payable on the allegations and 
prayers in the plaint. The plaintiff's allegations must 
be assumed to be correct for this purpose. (Vol. 30) 
1948 Mad 474 (475) ♦(Vol. 20) 1933 Mad 450 (431) 
(DB). 

[5] The defendant's allegations and contentions and 
the evidence in the oaae are immaterial for determining 
the category of a suit for court-fee. * (Vol, 80) 1948 
Oudh 456 (457) ♦(Vo. 23) 1986 Mad 525 (525) Wol 
4) 1917 Cal 668 (608) (DB) ♦(Vol. 15) 1928 Bom 476 
(477, 485) : 52 Bom 904 (DB) *(»12) 6 Sind L R 72 
(74) (DB) ♦C39) 182 Ind Cas 178 (179) (Pat) ♦(Vol. 20) 
1938 Mad 451 (432) ♦(Vol 14) 1927 Pat 140 (141): 
5 Pat 631 (DB) ♦(Vol. 17) 1930 All 443 (448, 444): 
52 All 756 ♦(Vol 22) 1935 Ca! 278 (275) (DB), 

[6] At the institution of suit plaintiff in pos- 
session but deprived of possession by defendant 
subsequently during pendency of suit.— Plaintiff is 
not bound to add prayer for possession to his plaint 
and pay additional court-fee. (‘08)26 All 215 (217) 
(DB). 

[7] Question as to whether a suit comprises 
distinct subjects for purpose of S. 17, must be deter- 
mined with reference to plaint, (Vol, 16) 1928 Pat 274 
(275): 7 Pat 402. 

[See (Vol. 20) 1939 Mad 560 (861) : ILR (1989) 
Mad 367 (SB).] 9 

[8] Court must look at what plaintiff is actually 
seeking for in his plaint, Suit as framed not main- 
tainable— Court may give p’aintiir opportunity, if it 
thinks fit, to amend plaint so as to make it substainable 
in law. (Vol. 25) 1933 All 481 (432): ILR (1938) 
All 470 (DB) ♦(12) 6 Sind L Ii 72 (76) (DB), 

[9] Plaintiff is not liable to pay any court-fee In 
excess of amount that is payable on his suit as framed 
by him, merely because Court thinks that ho ought 
to have framed hia suit in a different manner or. ought 
to have included a certain relief which he has not 
included. (Vol. 29) 1942 Pat 60 (62) : 20 Pat 780 (DB) 
♦(Vol, 24) 1987 Mad 870 (877) ♦(Vol. 28) 1986 Mad 
470 (470) ♦{Vol 28) 1986 Pat 171 (172): 15 Pat 386 
(DB). 

[10] In construing plaint for purpose of court-fee 
court mast take into consideration substanoe and not 
merely form of relief prayed for* (Vol 14) 1997 Lab 
499 (500) : 8 Lab 581 (DB) ♦(Vol 83) 1946 Bom 868 
(805) (DB) ♦(Vol 22) 1985 Cal 888 (340) (DB) ♦(*07) 
85 Cal 202 (205, 208) ; 35 Ind App 22 (PC) ♦{Vol 26) 
1989 Mad 485 (485) ♦(Vol 23) 1936 Mad 883 (804) : 
59 Mad 882 ♦(Vol 17) 1930 Nag 78 (75) (DB) Wo l 
21) 1984 Oudh 505 (500) (DB). 

[0* * however (Vol 15) 1928 Mad 929 (980) (DB)*] 


[11] Plaintiff suing to avoid attachment of his 
property in execution of a deejjo passed against 
ano6»JH«*Value of property and nofamount of decree 
will be value of the suit unless amount of decree 
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[See also (Vol. 28) 1941 All 295 (297).] 

4. Power of Court to question plaintiff's or appel- 
lant's estimate of value of subject-matter. - [1] The 
power of a Court to require the value of a suit to be 
corrected under O. 7 R. 11 Civil P. C. applies even to 
cases in which, under S. 7, para, (iv) of this Act the 
court-fee on the suit is to be computed according to 
the amount at which the relief sought is valued in the 
plaint or memorandum of appeal. The provisions of 
8, 7, para, (iv) are subject to the provisions of O. 7 
R. 11. (Vol. 26) 1939 Nag 50 (56): 1LR (1938) Nag 
558 (FB). ((Vol. 24) 1957 Nag H Overruled) *(Vol. 
^3) 1936 Sind 25 (25) (DB) ♦(Vol. 24) 1937 Sind 241 
(241, 242) : 31 Sind L R 442 (FB). 

[2] Plaintiff’s valuation is prima facie to be 
^accepted as correct unless the Court has reason to think 
that it is fictitious or that for improper motives the 
.plaintiff has undervalued or overvalued the relief 
claimed by him, (’07) SO Mad 96 (98) (FB) ♦(Vol. 26) 
1239 Nag 50(56): ILR (1938) Nag 558 (FB). ((Vo!. 
44) 1937 Nag 14 overruled). 

[3] Subject matter not capable of being satisfac- 
torily valued in terms of money, plaintiff’s valuation 
is prima facie to be accepted as correct. (’07) 34 Cal 
352 (356) (DB). 

5. Value for purposes of court-fees and jurisdiction 
— Distinction.— [1] Court-fee payable being fixed 
amount. No valuation of suit or appeal is necessary for 
purpose of ascertaining court-fee payable. But there 
will have to be a valuation for purposes of jurisdiction. 
(Vol. 12) 1925 Pat 392 (398) : 4 Fat 336 (FB) ♦(*11) 37 
Cal 860 (862) *(’88) 15 Cal 104 (106, 107) (DB). 

[2] Suit for bare declaration of title to property— 
Court-fee payable on plaint is Rs. 10 under Art. 17 
of second schedule but value of suit for purposes of 
jurisdiction would be real value of property and not 
amount for which Rs. 10 would be an ad valorem 
fee under first schedule. (Vol. 5) 1918 F C 188 (191) : 
A3 Bom 507 : 46 Ind App 24 (PC). 

[3] Even in those eases in which an ad valorem 
court-fee is payable, value of a suit or appeal for 
purpose of court-fees is not always the same as value 
for purposes of jurisdiction, (’88) 12 Bom 675 (677) 
(DB.) 

[4] Where an ad valorem court- fee is payable under 
AJourt- fees Act, value of a suit for purposes of court- 
fees and its value for purposes of jurisdiction art the 
same. (’88) 12 - Bom 675 (677) (DB) *(Vol. 12) 1925 
AH 602 (604): 47 All 501. 

[5] In the absence of any special provisions ^ the 
question of court-fee* and that of valuation for juris- 
dictional purposes are distinct and fall to be decided 
separately under the respective enactments dealing with 
them, (’72) 18 Suth WB 109 (110) (DB) *(’73) 20 
Suth W R 33 ( 35) (DB) *(’07) 31 Bom 73 (77) (DB) 
*(*80) 4 Bom 515 (527) (FB). 

'{tee also { I860) 7 Moo Ind App 428 (429) (PC).] 

6. Subject-matter in dispute in appeal— [1] Value 
of the subject-matter of an appeal simply means value 
ol the relief which has been granted or refused by the 
decree or portion of the decree against which the appeal 
is preferred. (Vol. 28) 1941 All 295 (297), 

[2] Party may confine his appeal to a portion of 
relief granted or refused and if he does so, it is the value 
> of such portion that will constitute the value of the 
AubjeCt matter in dispute in the appeal. ('36-43) Tax 
. Deo (Nag) 36 (37), # 


[3] Appeal directed against a decree or portion of. 
decree granting any relief against appellant— Value pf, 
appeal is value of relief so granted, or such portion 
thereof as may be in dispute in appeal. (Vol. 9) 1922 
Mad 211 (214) : 45 Mad 246 ♦ (Vol. 12) 1925 Mad 
323 (324): 48 Mad 652 * (Vol. 13) 1926 Mad 225 (226) 
(DB). 

[4] A filing suit for deolar&tion of title and posses- 
sion of certain lands with mesne profits— Suit decreed 
subject to condition that plaintiff must pay certain sum 
to defendant— Plaintiff appealing from decree— Subject 
matter in dispute in appeal is relief imposing payment 
on plaintiff and he is bound to pay Court-fee on such 
amount— Defendant appealing— Defendant is bound to 
pay Court-fee according to value of land and not such 
value reduced by amount directed to be paid to him by 
decree. (Vol. 9) 1922 Mad 211 (214): 45 Mad 246 
♦ (Vol. 12) 1925 Mad 323 (324) : 48 Mad 652. 

[5] Suit for redemption of kanonl mortgage-decree 
passed for redemption on payment not only of amount 
of kanom but also of value of improvements— Appeal 
preferred by plaintiff as regards value of improvements. 
—Value of improvements constitute subject matter in 
dispute in appeal and Court- fee is to be proportionate to 
such value. (Vol. 13) 1926 Mad 225 (226) (DB). 


[6] Suit for possession and mesne profits decreed in 
plaintiff's favour— Defendant appealing from whole 
decree — Claim for mesne profits also forms part of sub- 
ject-matter of appeal although trial C ourt has directed 
their ascertainment in separate proceedings. (Vol. 16) 
1929 Fat 731 (732) : 8 Pat 906 (DB) * (Vol. 6) 1919 
Fat 471 (472). 

[7] A plaintiff sued for dissolution of partnership 
and accounts — Suit dismissed — Claim for dissolution 
of partnership and accounts constitutes sbujeot-matter in 
dispute in appeal. (Vol. 8) 1921 Sind 149 (151) : 16 
Sind L R 273 (DB). 

7. Valuation of appeal — Valuation In lower Court, 
effect Ol. - [1] Plaintiff sued for accounts, valuing hie 
suit under S. 7 para, (iv) (f) at Ra. 2000— Sait dis- 
missed— Appeal from the decision— It is not open to 
him to value his appeal at a lesser amount. (Vol. 8) 
1921 Sind 149 (150) : 16 Sind L R 273 (DB) ♦ (Vol. 
20) 1933 Rang 410 (410) (DB). 

[2] A plaintiff filed *uit foT accounts, valuing^ suit at 
a particular amount under S. 7 para (iv)— Preliminary 
decree passed merely declaring plaintiff’s right to hava ■ 
accounts taken and not granting him any particular 
sum— Defendant appealed -He must pay Court-fee on , 
atn&al according to amount at which plaintiff had 
Xed relief in plaint. (Vol. 4) 1917 Mud 868 («»}: 
39 Mad 725 (FB). - 

[Bat we (Vol. 12) 1925 All 787 (790):. 47 All 7 M 


[3] Suit for mesne profits— Decree in plaintiff’s favour 
’ simply declaring hie right in general term* and leaving 
actual amount to be ascertained in supplemental pro- 
ceedings- Defendant appealing— He is bound by plain- 
tiff's estimate of relief-in the suit (Vol. 16) 1929 Fat 
731 /732> : 8 Pat 906 (DB). 


tft [4] Suit for royalty and cesses— Trial Courtdeolanng 
ncht and appointing commissioner to ascertain actual 
amount— Appeal by defendant— Defendant must accept 
in lower Court. (Vol. 17) 1930 Fat 605 (607). 


rgi Suit for declaration with consequential relief— 
Decree In favour of plaintiff — Defendant app 
is bound by valuation of plaintiff under 8. 7, p*r*M. 
(mO) 28 Mad490 (499) (DB) * (Vol. 19) 19S2 Uh 
152 (185) : 15 Lfth 591 IBB}. " " 
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[6] Plaintiff -filed suit for possession of land and 
damages and for demolition of structures erected by 
defendant on the land - Sait decreed in its entirety — 
Defendant appealed - Held that value of subject-matter 
of appeal coaid not be less than value of subject-matter 
of suit as adopted and acted upon by lower Court. (Vol. 
28) 1941 All 295 (297). 

[7] Sait decreed by trial Court but dismissed in 
appeal —Plaintiff preferred second appeal It is 
enough if he pays court-fees on valuation adopted in 
trial Court. (Vol. 4) 1917 Lah 386 (387) (DB). 


[8] Suit in which fixed court-fee was payable errone- 
ously treated, owing to defendant’s action, as one in 
which ad valorem fee is payable and valued at a certain 
amount for that purpose —Valuation will remain good 
for purposes of appaat also - Suit decreed and defendant 
appealing— He cannot turn round and say that he will 
pay only a fixed court-fee. (Vol. 20) 1033 Nag 362 
(364). 

8. Applicability of section to appeals. ~[1] This 
lection applies also to the computation of court-fees on 
appeals from decrees and not only to original suits. 
(Vol. 12) 1925 All 787 (789): 47 All 756 (DB) * (Vol. 
19) 1932 Oal 346 (348) : 59 Cal 528 * (Vol. 24) 1937 
Mad 46 (50): ILR (1937) Mad 284 (DB) * (Vol. 24) 
1937 Nag 6 (7) * (Vol. 17) 1930 Cal 65 (66) : 57 Oal 
687 (DB) * (Vol. 9) 1922 Oudh 82 (83) : 25 Oudh Gas 
30 (DB) * (>10) 6 Nag L R 164 (167). 

[2] Tho section will apply to nppials only if subject- 
matter in dispute in appaal falls within any of the 
categories mentioned in this section. (Vol. 18) 1931 
Mad 710 (711) * (’07) 30 Mad 96 (98) (FB). 


[5] In the following cases it has been held that this 
nection only applies to suits and not to appeals. (Vol, 
26) 1930 Hang 375 (376); 1939 Hang LR 474 * (Vol. 
18) 1931 AU 351 (352) : 52 Ail 1029 * ( # 09) 5 Nag LR 
180 (182) * (Vol. 1) 1914 All 520 (520) : $6 All 40 
(FB) * (Vol 15) 192$ Mad 225 (226) (DB). 

[See Also (*8648) Tax Dec (Nag) 10$ (108) * (»06) 
29 Mad 367 (369) (DB).] 


•[4] The following cases hold that the provision in 
para (iv) is an exception to the general provisions of the 
section and indicates that other paragraphs do not apply 
to appeals. (*09) 5 Nog LR 150 (132) * (Vol, 2$) 1989 
Rang 375 ( 376) : 1939 Rang LR 474. 

(5] Acoording to the following case para (iv) show? 
the trend of the Act and is in favour of holding that 
the other paragraphs apply to appeals also. Sec (Vol, 
24} 1937 Mad 48 (50) : ILK (1987) Mad 284 ( DB). 

Jl; Couri-fe** ^ preliminary point.— [i] The question 
of court-fee is a preliminary point which ought to he 
decided by the Court before proceeding to decide the 
merits of the case. A judgment dismissing a suit on 
the merits as well as holding that the court-fee paid is 
not* sufficient is not proper. (Vol, 25) 1938 Lah 311 

^ j; * ; • , 

lb; Amendment m plaint and court-fees, ~~ri] 
Plaint atoned --Ckart-fee to be paid is to be calculated 
on amended and not on original plaint, (’90) 


[2] It is entirely in the discretion of Court whether 
or not to allow amendment of plaint even though plain- 
tiff may be willing to pay additional court-fee that may 
be necessitated b> amendment of plaint. (’70) 1 Mad 40 
(44) (DB). 

[3] 1 he following cases have held that even where a 
suit has been deliberately framed as one for more decla- 
ration with a view to avoid paying higher court-fee, it 
can be allowed to be amended so as to iuolucie a prayer 
for consequential relief. (Vol. 11) 1924 Pat 310 (811): 

2 Pat 919 (DB) * (T2) 39 Cal 704 (710) (DB). 

11. Relinquishment of claim for bringing suit or 
appeal within certain court-fee — [1] Ad valorem fee* 
payable on plaint or memorandum oi appeal according 
to amount or value of subject-matter — Court-fee paid 
not sufficient - It is op3n to plaintiff of appellant to 
relinquish part Of claim so as to bring his suit or appeal 
within court- fee paid. (Vol. 26) 1939 Bom 354 (357) 
(DB) * (Vol. 24) 1937 Cal 562 (564) (DB) * (Vol. 
13) 192G Lah 477 (477, 478) (DB) 4- (Vol. 18) 3031 
Mod 716 (716) * (’04) 27 Ail 151 (152) (DB) * (’28> 

9 Pat L T 615 (615) (DB) * (Vol. 10) 1929 All $08 
(309) (DB) * (Vol. 14) 1927 Lah 543 (543). 

[But see (Vol. 4) 1917 Cal 77 (78) : 44 Cal 352 (DB) 

* (Vol, 1) 1914 Bom 117 (118) (DB).] 

[2] A relinquishment by plaintiff made in conse- 
quence of erroneous order of court requiring plaintiff 
to pay additional court-fee cannot bind him. (’02) 12 
Mad L Jour 66 (67) (DB). 

12. Court-fee on costs — [1] Ordinarily, court-fees 
are not payable upon costs entered in the decree against 
which an appeal is presented. (Vol. 14) 1927 Bind 251 
(252) ; 2$ Bind LR 277 (DB). 

[2] Where apart from and independently of any other 
relief which appellant seeks in appeal from a deores he 
seeks distint relief on ground that costs of parties have- 
not been properly assessed or apportioned, court-fee will 
have to bo paid on such costs. (Vol. 27) 1940 Oudh 
182 (183); 15 Luck 392 (DB) * (’01) 1901 All W N 21 
(21) (DB) * (Vol. 21) 1984 Lah 789 (759)* (Vol. 5). 
1018 Pat 210 (21 1 ) : 3 Pat L Jour 448, 

[8] [See also S. 17 Note " Court-fee on costs’* and. 
Sob. I Art. 1 Note “Appeal as tQ. 003 tsw Court-fee/’] 

SECTI0R 7 PAHA (i)-SYSOPSIS. 

1, Sait for money. 

2, Sait for arrears of maintenance. 

3, Bait for damages, 

4, Court-fee in suit ’for mesne profits. 

5, Sait for rent. f 

6 Suit on instalment-bond, 

7. Claim for compensation for improvements in. 

suit for ejectment. 

8. Suit lor movable property or its value. . 

9. ** Amount claimed M . 

10. Co art* fee on future interest, 

11. Chart- fee-' on written statement pleading eet-cfc 

12. Court-fee on appeal-- General. . 

15, instalment decree, 1 

^ U.AppBe&biiity of paragraph to suit lo*. sale On 
mortgage. 1 
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15. Coart-fees in suits on mortgages— Illustrative 

cases. 

16. Court-fee on appeal from decree in mortgage 

suit. 

17. Court-fee on appeal from personal decree in 

mortgage suit. 

1. Suit for money.— [1] A suit for an ascertained 
3um of cesses is within this paragraph. (Vol. 17) 1930 
Pat 605 (606). 

[2] Sait by agent against principal for specified 
amount of money is governed by this paragraph. 
('86-43) Tax Dec (Nag) 103 (105). 

[3] Suit for enhancement of rent - Paragraph not 
applicable. (Vol. 21) 1934 Cal 674 (675) : 61 Cal 513. 

[4] Suit for declaration that plaintiff is liable to pay 
achupah&ha, at a rate lower than that claimed by the 
defendant Paragraph does not apply. (Vol. 11) 1924 
Mad 621 (621) (DB). 

[5] Memorandum of appeal by landlord from decree 
in a suit by tenant for commutation of grain rent into 
money rent, on the ground that the rat 8 fixed by the 
lower Court is too 'ow is not governed by this para- 
graph. (Vol. 11) 1924 Mad 623 (623, 624) (DB). 

[6] Suit to obtain a declaration that plaintiff is the 
sole and exclusive owner of Government Promissory 
Notes which are not mature for payment — Paragraph 
does not apply. (Vol. 27) 1940 Lah 26 (26) (DB). 

[7] Suit for possession of land with damages and 
mesne profits - Claim for possession falls under para 
{' v ) while claims for damages and mesne profits fall 
under this paragraph— Different reliefs should be 
valued according to mode indicated in respective para- 
graphs applicable to them. {'77) 1 All 552 (554) 
(FB). 

2. Suit for arrears of maintenance [1] This 

paragraph refers only to claims for arrears of mainte- 
nance and does not apply to a claim for the establish- 
ment of the plaintiffs right to maintenance hereafter. 
Para (ii) refers to such suits and not to suits for arrears 
of maintenance. (Vol. 12) 1925 Nag 485 (436) * (Vol, 14) 
1927 Oudh 623 (624). 

[2] Claim for arrears of maintenance founded on 
allegation of a contractual as well as legal right— 
Paragraph applies. See (Vol. 14) 1927 Oudh 623 
(624). 

' [3] Plaintiff claimed that she had a charge on 
'Certain properties for Rs. 8,500 which she had to spend 
for her maintenance— Held that claim was really one 
for arrears of maintenance. (Vol. 21) 1984 Lah 150 
(150) (DB). 

3. Suit for damages. - [1] Suit for damages for 
breach of contract— Plaintiff alleging that he had 
sustained damages to the extent of Rs. 8,600 but deduct- 
ing Rs. 2,000 which he owed to defendant for goods 
purchased actually claming only Bs 1,600— Court-fee 
need be paid only on Rs. 1,600. (Vol. 6) 1919 Lah 
363 (364): 1919 Pun Re No, 61 (DB), 

[2] Suit for damages— Plaintiff can enter in his 
plaint an approximate estimate of damages and offer 
to pay additional court-Le in case a larger amount is 
found to be due before decree is passed - Section 11 
will not apply to the case and consequently plaintiff 
cannot be allowed to pay court- fee after decree is' passed 
and bafoye execution. (‘07) 17 MadJu dour 625 (626) 
(DB). 


[3] Suit for redemption of k&nom and for damages—. 
Plaintiff is entitled to pay court fee in respect of 
damages after amount recoverable as damages is 
ascertained and set-off against the sum payable by 
plaintiff as compensation for improvements made by 
kanomdar and after it is decided wbat amount, if any, 
is due to plaintiff as damages after such set-off is made 
under g. 6. (2) of Malabar Compensation for Tenants 
Improvements Act (I of 1900). (Vol. 13) 1926 Mad 
764 (765). {(Vol. IS) 1926 Mad 542 reversed on 
review). 

[4] Suit for possession of land and damages 
Relief as to possession should be valued under parfc 
(v) of this section and relief as to damages should b© 
valued under this paragraph. ('77) 1 All 552 (554) 
(FB). 

[5] No court-fee need be paid on damages pendente 
Me. (Vol, 22) 1935 Pat 160 (163) : 14 Pat 414 (DB). 

4. Court-fee in suit for mesne profits.— [1] Claim 

for mesne profits is one for damages or compensation,: 
(Vol. 24) 1937 Mad 46 (48): i L R (1987) Mad 284 
(DB) * (Vol. 4) 1917 Pat 79 (80): 3 Pat L Jour 67 
(DB). 

[See also (Vol. 13) 1926 Pat 218 (222) : 5 Pat 361 
(FB) * (Vol. 28) 1941 Cal 1 (12) (DB)]. 

[2] Tlio paragraph applies only to mesne profits up 
to institution of suit and not to mesne profits in regard 
to subsequent period. (’91) 15 Bom 416 (418) (DB) * 
(Vol, 24) 1937 Mad 46 (48) : I L R (1937) Mad 284 
(DB) * (Vol. 22) 1935 Pat 160 (163) : 14 Pat 414 
(DB) * (Vol. 13) 1926 Pat 218 (225, 229) : 5 Pat 361 
(FB). 

[3] Mesne profits up to institution of suit— Amount 
o £ court fees payable on plaint will depend on the 
amount at which plaintiff estimates his claim foe 
mesne profits in the plaint. (Vol. 18) 1931 Ail 538 (539) 
(DB) * (Vol. 28) 1941 Cal 1 (12) (DB) * (Vol. 13) 
1926 Pat 218 (222) : 5 Pat 361 (FB). 

[4] Decree in plaintiff’s favour for a larger sum 
than claimed — Under first part of S. 11 he will have 
to pay additional court fee on extra amount decreed 
before he can execute decree. Court passing prelimi- 
nary decree and leaving exact amount of meBne profits 
to be determined subsequently— Plaintiff need not pay 
any additional court-fee until exact amount due to mm 
is ascertained and final decree is passed for amount is 
excess of that claimed. (Vol. 22) 1935 All 206 (206, 
207) (DB). 

[See however (Vol. 18) 1931 All 538 (539) (DB).] 

[5] Suit for mesne profits dismissed— Plaintiff 
appealing He must pay court-fee on appeal according 
to amount at which he estimates his claim* (Vol. 4) 
1917 Pat 79 (79) : 3 Pat L Jour 67 (DB). 

[See (Vol; 18) 1931 All 538 (539) (DB).] 

[6] No Court- fee is payable on memorandum of 
appeal or cross-objection in regard to future mesne, 
profits, filed by plaintiff whose claim has been dis- 
missed by lower Court. (Vol. 24) 1937 Mad 46 (49) 
ILE (1937) Mad 284 (DB). 

[See however (Vol. 20) 1983 Pat 234 (285) : 12 Pat 
694.] 1 

[7] .Preliminary -decree for mesne profits passed 
against defendant— ^Defendant appealing— He must pay 
ad valcrm court fee on ’amount claimed in plaiBt. 
(’09) 1 3nd Cas. 670 (678) (DR) (Cal) * ('93)516 Mad 
810 f811) (LB) * (Vol. 20) 1983 Pat 81 .(83) ; 12 Pat 
188 * (Vol. 6) 1919 Pat 471 (472). 
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[See however (Vol. 17) 1930 Mad 597 (599) : 53 
Mad 540 (DB).] 

[8] Final deoreo for mesne profits passed after preli- 
minary decree for the same — Defendant appealing 
against final decree — He must pay ad valorem court- fee 
on amount in dispa to adder Art 1, Sch. 1. (Vol. 10) 
19*23 Mad 19 (19): 43 Mad 280 (DB) * (Vol. 20) 
1933 Pat 81 (S3, 84) : 12 Pat 188 * (Vol. 20) 1933 
Pat 234 (235) : 12 Pat 694. 

[9] Decree passed against a number of defendants 
jointly — Some of them alone appealing — They must 
pay court-fee on whole araoant and not only on a portion 
of it which may be proportionate to area of land in their 
occupation. (Vol. 20) 1933 Pat 81 (83, 84) : 12 Pat 
188. 

[10] Plaintiff appealing against order dismissing his 
appl 'cation for ascertainment of mesne pronts awarded 
by preliminary decree mast pay ad valmem court-fee on 
amount claimed by him. (Vol. 18) 1931 Ml 538 (539) 
(DB) * (Vol. 5) 1918 Pat 623 (624) : 3 Pat L Jour 101 
(DB). 

[Bat see (Voi. 26) 1939 Mad 667 (669) j 

[11] Where a plaintiff wants to appeal agaiust a 
finai decree fixing the amount of mesne profits, and 
geeks for an enhancement of the amount awarded, he 
must pay ad valorem court-fees on the extra amount 
claimed by him, whether the decree appealed from 
relates to mesne profits befoe suit or to subsequent 
mesne profits. (Vol 19) 1932 Pat 228 (230, 231) : 11 
Pat 532 (DB) * (Vol. 20) 1933 Pat 234 (235) : 12 Pat 
694. 

5. Suit tor rent.— [1] This paragraph exoressly 
includes a suit for sums payable pjriodicaiiy. Suit for 
arrears of rent will fail within' this paragraph Court 
lee would be piyabie according to amount of arrears 
claimed. (T2) 6 Sind L R 114 (115) (DB). 

[2] Sait for arrears of rent including also prayer for 
injunction restraining certain defendants from dispu- 
ting plaintiffs title. Relief of injunctions should be 
valued under para (iv) of the section. (’12) 6 Sind 
LR114 (115) (DB). 

[3] Suit for rent— Possession not claimed— Mere fact 
that court wi‘l have to decide question of title will not 
alter character of suit for purposes of court-fees— Fees 
paid according to amount or rent claimed will be 
enough, (*98) 1893 Bom. P J 458 ( DB). 

£4] Sait for possession and rent— Future rent also 
claimed faom date of suit to date of delivery of posses- 
sion • Neuher para (i) nor para (ii) of this section 
would apply to claim of future rent. (’80) 2 All 882 
(883) (FB). (Per Spankie J.). 

6. Bait on instalment-bond.— Bait on instalment- 
bond -Court- fee is payable only on amount of instal- 
ment which has fallen in atreat and is being sued for - 
Court-fee need not be paid on whole amount of bond. 
(1885) 4 Suth W B (Sac) 12 (18) (DB). 

7. Claim for compensation for improvements in 
mit tor ejectment— [t] Sait for ejectment of 
tenant -Tenant claimed a certain amount as compen- 
sation for improvements— On claim being disallowed 
and decree for ejectment being passed against him 
without giving him any compensation he filed appeal 
from decree repeating his claim for compensation — 
Held that in Madras Presidency such claims were not 
^ovparateiy valued for purposes of court-fee and that 


valuation of appeal as simply one against decree for 
possession was sufficient, (i960) 23 Mad 84 (85) 
(DB). V 1 

8. Suit for movable property or Its value. — [1] 

Suit for recovery of certain movable properties or 
certain sum of money as compensation for their value 
oomos undot this paragraph- All items of tho property 
claimed on basis of same cause of action Court-fee 
paid on their aggregate value is sufficient. (’Si) 3 All 
131 (15$, 154) (DB). 

9 44 Amount claimed ”, -[1] The court- fee under 
this paragraph is to be computed according to the 
amount oiaimed in the suit. 1 his refers to the amount 
actually claimed In the plaint. (Vol, 12) 1925 Rang 
65 (66) : 2 Kang. 462 * (Vol. 6) 1919 Bah 363 (364) : 
1919 Pan. ho. No. 61 (DB). 

10. Court-fee on future interest.— [1] Interest for 
period after institution of suit cannot be said to form 
any part of plaintiff’s olaim. No court-fee is chargea- 
ble on future interest, either at time of instituting 
suit or before execution of decree. (’05) 27 All 5?9 
(561) (DB) * (’06) 33 Cal 1232 (1235) (DB) * (*75) 
12 Bom HCli 227 (228) * (93) 17 Bom 41 (42) 
(DB) * (1900) 10 Mad L Jour 144 (145) (uh) # 
(Vol. 24) 1937 Nag 6 (8) * (Vol. 16) 1929 Nag 1 

(12) : 24 Nag L K 197 (DB) * (Voi. 2D 1934 Pat 
571 (578) : 14 Pat 4 (SB). ([Vol. 9) 192‘i Pat 387 : 
1 Pat 19 (DB) overruled). 

[2] Plaintiff appealing from dismissal of his suit 
is not liable to piy court-fee on interest subsequent to 
institution of suit. (1900) 10 Mad L Jour 144 (145) 
(DB) *[Vol. 14) 1927 Pat 230 (230) (DB) *{’93} 17 
Bom 41 (42) (DB). 

[See also (Vol. 21) 1934 Lah 32 (83) (DB).3 

[But see (Vol. 24) 1937 Nag 6 (8) ♦(Vol. 6) 1919 
Oudh 305 (305) : 22 Oudh Cas 1 *{Vol. 20) 1933 Lah 
941 (943).] 

[3] Decree awarding future interest— Defendant 
appealing against such decree ia bound to pay court-fee 

on such interest calculated up to date of filing appeal 

Appellant will not bo liable for such court-fee if there 
is no ground of appeal challenging order as to future 
interest. (Vol. 26) 1939 P*t 83 (85) ; 17 Pat 687 <D8) 
*(Vol. 28) 1936 Oudh 151 (151 > : 11 Luck $96 (DB) 
♦(Vol. 24) 1937 Oudh 8 (3) ; 12 Luck 466 (DB) *(Vol 
21) 1984 All 805 <807) : 57 AU 71 (DB). 

[4] Suit for money— Decree in plaintiff’s favour 
making decretal amount payable by certain instalments 
—If default was made in paying any instalment, 
interest at a certain rate was to be recoverable by decree- 
holder on balance of amount.— Plaintiff appealed, 
praying that he must be allowed future interest on 
decretal amount till payment of each instalment, 
irrespective of default being made by judgment debtor 
or not— Plaintiff was allowed to pay fixed court-fee of 
Its, 10 under Art, 17 of second schedule on ground of 
subject-matter not being capable of valuation in money. 
(Vol. 2t) 1987 Nag 95 (96). 

It. Court-fee on written statement pleading set- 
off — [1] Written statement pleading a 
counter-claim— Court-fee will be payable under Art. 1 
Sch. 1 according to amount claimed to be set off and 
not according to difference between such amount and 
amount claimed by plaintiff In plaint. (Vol. 25) 1988 
Ail m (52$) *(’89) 1$ Bom 672 (67$) (DB) *(’92) IB 
Mad 29 ($4) (DB) *(’12) 15 Xnd Cas 526 (528) (Oudh) 
*(Vol, 12) 1925 Bang 65 (67) : 2 Rang 462 *{Voh 18) , 
192$ Ail 118 (119) ^45 All 218 (DB). 
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[*2] No oourt-fee is payable on a written statement 
which does not plead a set-off or counter-claim but 
merely pleais that there has been adjustment of 
accounts between parties before suit and that conse- 
quently only a fraction of sum claimed in plaint is due 
to plaintiff. See (Vol. 24) 1937 Lah 62 (62). 

12. Court-fee on appeal— General.— [1] Plaintiff 
sued for recovery of Rs. 1,000 from defendant and on 
his suit being dismissed, appaals from decree but 
reduced his claim in appeal to Rs. 750 — He will have 
to pay court-fees under this paragraph only on Rs. 750 
— Plaintiff sued for Rs. 6,000 but only gets a decree 
for Rs. 4,000 and he appeals from decree, claiming 
whole amount — He must pay court-fee on Rs. 2000. 
(Vol. 1) 1914 Lah 390 (390) : 1915 Pun Re No. 12 
(DB). 

[See also (Vol. 27) 1940 Bom 369 (372) : I L E 
(1941) Bom 71 (DB).] 

[But see ('36-43) Tax Deo (Nay) 103 (106).] 

[2] Plaintiff olaiming a fixed Siam and obtaining 
decree — Defendant appealing and asking for acsounta 
to be tiken must pay ad valorem coart-fee on valuation 
of suit as fixed in plaint. (Vol. 22) 1935 Bom 69 (70) 
(DB). 

[3] If the dispute in appeal does not relate to a claim 
for money this paragraph will not apply to the appeal. 
(Vol. 9) 1922 Mad 211 (214) : 45 Mad 246. 

[4] Plaintiff claiming a decree for money against a 
number of defendants — Suit decreed only against 
one or some of them alone — Plaintiff appealing praying 
for a decree against remaining defendants also— His 
appeal will come under this paragraph. (Vol. 10) 
1923 Lah 135 (136) (DB) *(Vol. 9) 1922 Bom 172 
(173) : 46 Bom 840 (DB) *(’98) 12 C P L R 43 
(44, 45). 

[5] In the trial Court plaintiff seeking a decree for a 
certain sum of money against defendant 1 personally 
and against assets of a deceased person in the hands 
of defendants 2 to 5 who are his legal representatives— 
Suit decreed against first defendant but dismissed as 
against other defendants— Plaintiff appealing from 
latter part of decree will have to pay ad valorem fee 
either on value of assets in the hands of defendants 2 
to 5 or on amount claimed by plaintiff appellant 
whichever is less. (Vol. 19) 1932 AH 406 (407) : 54 All 
608 . 

18. Appeal from Instalment decree.— [l] Plaintiff 
appealing against instalment decree and praying for a 
decree for a lump sum - He is liable to ad valorem 
^ court-fee on the difference between decretal amount 
taken as a whole and present value of instalments — In 
such a case, this paragraph does not apply. (Vol, 23) 
1986 Pesh 232 (232) (DB) *(Vol. 1) 1914 Lah 390 
(391): 1915 Pun Re No. 12 (DB) *(’92) 19 Cal 272 
(274) (DB). 

[2] Instalment, decree —Defendant required to give 
security for due payment of instalments— Defendants 
only appealing against imposition of condition as to 
security — Subject-matter of appeal is not capable of 
valuation— Defendant need pay only fixed fee of Rs. 10 
under Art. 17 (vi) of second schedule. (*84) 14 CPL R 
172 (173). 

14. Applicability of paragraph to suit for sale on 
mortgage. — [1] A "suit for money” includes a suit 
‘ for sale in enforcement of a mortgage— Amount of 
court-fee payable thereon is according to the amount 


claimed by the plaintiff and not the prinSipal money 
secured by the mortgage asunder para (ix). (Vol, 18) 
1931 Cal 159 (159): 58 Cal 829 (DB) *(Vol. 18) 1981 
Mad 710 (711) *{'94)18 Bom 696 (698) *(Vol. 25) 
1938 Mad 30 (31) *(Vol. 29) 1942 Mad 205 (207): 
I L R (1942) Mad 438 (DB). 

[2] The paragraph also applies to cases in which no 
personal decree or decree against the other properties 
of the defendant is sought in the plaint in suit for sale 
on mortgage. (’05) 7 Bom L R 194 (195) (DB). 

[3] Where a plaintiff in a suit on a mortgage seeks 
for a decree for sale of the mortgaged property and also 
for a money decree, the former relief falls under para 
(iv) (c) of this section and the latter relief under ibis 
, paragraph, ('76) 1876 Oudh S C No. 34. 

[4] The same principle applies to a suit for sale in 
enforcement of a charge on immovable property as a 
suit oa a mortgage. (Vol.29) 1942 Mad 205 (207): 
1 L R (1942) Mad 438 (DB). 

15. Court-fees In suits on mortgages— Illustrative 
cases. - [1] Mortgagee suing on a puisre mortgage and 
praying that sale under such mortgage should be subject 
to prior mortgage. It is enough if he pays ad valorem 
court fee according to amount claimed by him in 
respect of puisne mortgage. In regard to prior mortgage 
it is enough if he pays fixed court-fee of Rs. 10 under 
Act 17 cl. (iii) of the second schedule. (Vol. 22) 1985 
All 100 (101. 102): 57 AU 602 (DB). 

[2] A sub-mortgagee suing for sale of properties mort- 
gaged to his mortgagor, i.e., the main mortgagee- 
under this paragraph, must pay court-fee on the 
amount of the main mortgage and not on that of the sub- 
mortgage. (Vol. 25) 1938 Mad 30 (31). 

[3] One co-mortgagee suing for his share of the 
mortgage- money making other co-mortgagees defen- 
dants to the suit must pay court-fee on the whole 
amount due on the mortgage. (Vol. 24) 1937 Mad 
922 (925) (DB) * (Vol. 29) 1942 Mad 205 (208) : ILR 
(1942) Mad 438 (DB). ((Vol. 17) 1930 Mad 985 dis- 
sentled from.) 

[4] Plaintiff sued for sale on his mortgage. The 

plaintiff did not ask for any relief in respect of two 
prior mortgages on the property. The plaintiff is only 
bound to pay court-fee on the amount of his mortgage. 
He is not liable to pay court-fae in addition under para 
(ix) on the footing of his suit being one for redempr 
tion of the prior mortgages. (’08) 80 All 108 (105) 
(DB). ' 

[5] Suit on mortgage -Prayer for sale of mortgaged 
property free from claims of other alienees— Plaintiff 
not party to document of alienation — Relief of cancella- 
tion held unnecessary— No additional court-fee payable 
under s. 7 (iy A) (Madras) (Vol. 83) 1946 Mad 181 
(183, 184). 

16. Court-fee on appeal front decree in mortgage 
suit.— [1] Decree in favour of plaintiff in suit for sale 
on mortgage -Defendant appealing from such decree— 
Court-fee will be payable under this paragraph according 
to amount of the decree. (Vol. 14) 1927 Sind 251 
(251, 252) : 28 Sind L R 277 (DB). 

[See (Vol. 1) 1914 All, 520 (520, 521) : 36 All 40 (FB).] 

[2] Decree granting interest on mortgage-money from 
date of institution of suit to date of decree — Defendant 

appealing from whole decree He will have td fay 

court-feo on whole amount of decree although plaintiff* 
in trial Court, would have had to .pay court-fee 
according to amount due at date of institution of wait, 

379 A. M, 
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for maintenance and ii. In suits for maintenance and annuities or other sums payable 

annuities. periodically — according to tho value of the subject-matter of the suit, and 

such value shall be deemed to be ten times the amount claimed to be payable for one year : 


S. 7 (i) ( contd .) 

(’18) 35 All 94 (98) (DB) * (Vol. 14) 1997 Sind 951 
(252) : 23 Sind L R 277 (DB). 

[3] Plaintiff’s suit dismissed — Appeal from decree — 
Court fee would be payable according to amount claimed 
in appeal. See (Vol. 2) 1915 Nag 48 (-49) : 11 Nag LR 
83 (DB). 

[4] Decree passed against defendant in suit for sale on 
mortgage— Defendant in appeal questioning not amount 
for which .decree bas been passed bat only contending that 
certain items of properties against which decree baa 
been passed or certain shares in such properties are not 
liable for mortgage debt— Ad valorem court-fee is 
payable according to value of property in respect of 
which exemption is sought or amount of ths decree 
whichever is less. (Vol. 7) 1920 Pat 842 (643) * (1332) 
Ail W N 37 (38) (DB) *(U0) 37 Cal 914 (917) (DB) * 
(Vol. 18) 1926 Lah 408 (408) : 7 Lab 215 (DB) * (’87) 
10 Mad 187 (188, 139) (DB) * (Vol. 13) 1931 Mad 710 
(712) * (Vol. 5) 1918 Oudh 348 (348) * (Vol. 3) 1916 
Lah 151 (151) : 1916 Pun He, No. 11 (DB) * (Vol. 15) 
1928 Nag 316 (318) : 24 Nag h R 142. 

[5] Trial court decreeing amount claimed by plaintif i 
in suit for sale on mortgage but holding that certain of 
the properties sought to bo proceeded against jare not 
liable for mortgage-debt— Plaintiff appealing from latter 
portion of decree — Ad valorem fee is payable according 
to value of the property or amount of decree whichever 
is less. (Vol. 8) 1921 Oudh 237 (237) : 24 Oudh Caa 
295 * (’ll) 33 All 20 (24) * (’07) 30 Mad 96 (98) (FB) 
* (’90) 13 Mad 508 (509,510) (DB) * (Vol. 1) 1914 
Oudh 396 (397) : 17 Oudh Cas 90. 

[6] Appeal from final decree in mortgage suit — Ad 
valorem court-fee is payable * on such appeal according 
to value of subject-matter in dispute. (Voi. 15) 1928 
Nag 148 (147) * (Vol. 2) 1915 Oudh 121 (121) : 18 
Oudh Cas 114 (DR)* (*13)35 Ail 478 (478) (FR) * (VoU 
6)1919 Pat 425 (425) * (Vol. 14)1927 Pat 46 (47): 
5 Pat 721 * (Vol. 15) 1928 Bang 194 (195) : 6 Rang 
385 (DB). 

[7] On appeal from order rejecting an application for 
final decree ad valoram court-fee is payable. Such an 
appeal is not one from an order for purposes of court- 
fees. (Vol. 7) 1920 All 145 (147) (DB) * (’08) 12 Cal 
W N 1028 (1029) (DB). 

[See also (Vol. 18) 1931 All 558 (5S9) (DB).j 

[8] Appeal preferred against pjelimlnary decree — 
Before its disposal appeal also preferred against final 
decree— In computing court-fees on appeal from final 
deoroe amount paid as court-fee on appeal from prelimi* 
nary decree must be deducted— Combined appeal filed 
against both preliminary and final decrees— Court-fee on 
appeal from preliminary decree must be deducted in 
computing court-fce on appeal from final decree. (Vol, 
4) 1917 Ail 158 (159) ; 39 AU 452 * (Vol. IS) 
1999 Cal 815 (817) : 57 Cal 46S * (Vol, 19) 1932 Mad 
453 (455) : 55 Mad 664 (DB) * (Vol. 12) 1925 Oudh 
39 (42) (DB) * (Vol, 11) 1924 Fat 694 (894) ; 8 Fat 
815 (DB) *(V6b 20) 1933 Pat 81 (83, 84) : 12 Fat 198, 

: . [See (Vol. 24) ,1937 Mad 589 (571); It R (1987) 
;lfi*d-936J V - - ' 1 


[9] Before appeal from final decree is filed, appeal 
against preliminary decree disposed of and dismissed — 
Court-fee paid on appeal from preliminary decree can- 
not be deducted from court-fee payable on appeal from 
final decree. (Vol. 19) 1932 Mad 453 {455) : 55 Mad 
664 (DB) * (’24) 79 Ind Cas 906 (906) (Pat). 

[But. see (Vol. 11) 1924 Pat 694 (694): 3 Pat 315 

(DB).] 

[10] Suit on a mortgage— Person impleaded as sub- 
sequent mortgagee appealing from decree claiming 
priority over plaintiff’s mortgage — Court-fee payable on 
memorandum of appeal is ad valorem on value of sub- 
ject-matter in dispute. (Vol, 19) 1932 All 221 (222) : 

43 All 341, 

[11] Suit for sale of mortgaged property — Puisne 
mortgagee and mortgagor impleaded — Mortgagor denied 
puisne mortgage but Court found it to be subsisting and 
ordered that the balance after paying off plaintiff’s 
mortgage should be paid to puisne mortgagee to the 
extent of amount duo on his mortgage — Appeal by 1 
mortgagor challenging this portion of the decree — , 
Court-fee payable on appeal is ad valorem on amount 
due on mortgage. (Vol. 20) L933 Lah 954 (955) (DB). ; 

[12] Suit on mortgage by co-mortgagee — Widow of ! 

other co-mortgagee made party — Widow claimed a 
declaration that mortgagees were not members of a joint 
Hindu family and that sho was entitled to half tho j 
money— Cohrt granting the declaration passed a decree ; 
in favour of both — Appeal by plaintiff — Held that ad 
valorem court-fee on subject-matter in dispute was > 
payable. (Vol. 30) 1943 Oudh 361 (365). i 

[13] Suit on a mortgage— Court passed a decree over- i 

ruling defendant’s contention that plaintiff- was not i 
entitled to got a decree without rendering accounts— I 
Defendant appealed oiaiming the same relief and pat- * 
ting his own valuation on appeal— Held that appeal 
must be valued at amount of the decree and court-fee j 
on that amount must be paid. (Voi. 22) 1935 Bom 69 
(70) (DB). i 

17. Court-foe on appeal from personal decree la 
mortgage suit,— [1] A personal decree against mort- : 
gagor under O. 34, R. 6 of the Civil Procedure Code is i 
a decree and hence, on an appeal from such decree, ad 
valorem court-fee is payable according to the amount of > 
the decree. (Vol, 11) 1924 All 292 (293) (DB) * (Vol. 
3) 1916 All 357 (358) * (’13) 19 2nd Cas 971 (973) (DB) [ 
(Cal) * (’35) 62 Cai 568 (571) * (Vol. 2) 1915 Oudh > 
122(123): IK Oudh Cas 121. i 

SECTION 7 Para (il)-SYNOPSIS, 

1. Nature of suits to which paragraph applies. 

2. 44 Maintenance.” 

5* “Annuity.*’ 

4, "Other sums payable periodically,” 

5, Applicability of paragraph— Illustrative cases. 

6, Sait for reduction of maintenance. 

7, Claim for future rent in suit for possession. 

8, Mode o! valuation under the paragraph. 
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AJMER— MERWAFA 

Add the following proviso to S. 7 para (ii) : — 

** Provided that, in suits by widows for maintenance, such value shall be deemed to be the amount 
claimed to be payable for one year.” — Ajmer-Merwara Court- fees [Amendment) Act , 1030 [31 [XXXI] of 
1930), s. 2 [25-7-1930.] 

MADRAS 

In S. 7 (ii) after the words “shall be deemel to be” the words “in suits for maintenance, the amount 
claimed to be payable for one year and in other suits” were added.— Madras Act V of 1922 . [30-2-1 922.] 

ORISSA 

In S. 7 (ii) after the words “ shall be deemed to be ” the words “ in suit3 for maintenance five times and 
in other suits ” were inserted*— Orissa Act V of 1939. [ 31-10-1939 .] 

UNITED PROVINCES 

For sub-s. (ii) of S. 7 the following was substituted : — 

“ (ii). (a) In suits for maintenance and annuities or other sums payable periodically:— 

according to the value of the subject-matter of the suit and such value shall be deemed to be ten 
times the amount claimed to be payable for one year : 

Provided that in suits for personal maintenance by females and minors such value shall be deemed to 
be the amount claimed to be payable for one year. 

(b) In suits for reduction or enhancement of maintenance and annuities or other sums payable 
periodically — according to the value of the subject-matter of the suit and such value shall be deemed to be ten 
times the amount sought to be reduced or enhanced for one year.”— U. P, Act XIX of 193S. [9-1-1939.] 


S. 7 (H) (contd.) 

1. Nature of suits to which paragraph applies. —[1] 
A olaim for arrears of maintenance or other sums 
periodically payable comes under para (i) and not under 
this paragraph. (Vol, 14) 1927 Oudh 623 (624). 

[2] The paragraph does not apply to a suit for a bare 
declaration of the plaintiff’s right to receive a periodical 
payment. (Vol. 12) 1925 Bom 282 (282) (DB), 

[3] In the following cases it was held u that a suit for 
declaration that the plaintiff is entitled to receive a cer- 
tain sum periodically from the defendant is a suit with- 
in this paragraph. (Vol. 7) 1920 All 40 (40): 42 All 
355 (DB) *MVoi. 21) 1934 Lah 150 (150) (DB) * (Vol. 
21) 1934 Pat 240 (242) : 13 Pat 290 (DB). 

2. * Maintenance '.— [1] Maintenance ordinarily 
imports a conception of amounts payable for life to a 
person by virtue' of his standing in a particular relation- 
ship with somebody else and though the obligation to 
make the payment may often be defined in a contract, 
the original relationship which gives rise to the obliga- 
tion is not necessarily contractual. (Vol. 21) 1934 Cal 
674 (675) ; 61 Cal 518. 

8. “ Annuity [1] Annuity is a yearly payment of 
a certain sum of money granted to another in fee for 
life or years charging the person only. (Vol. 21) 1984 
Oal 674 (675) : 61 Cal 518. 

4. Other sums payable periodically [1] Expression 
“ other earns payable periodically ” must be held to 
refer to claims which are of the same nature as a 
claim for maintenance or an annuity. (Vol. 21) 1984 
Cal 674 (675) : 61 Cal 518 * (Vol. 6) 1919 Pat 541 
(542) : 4 Pat L Jour 561 * (Vol 14) 1927 Pat 128 
(125): 6 Pat 17. 

[2] A' suit for assessment of rent or enhancement of 
rent does not come under this paragraph. (Vol. 21) 1984 
Cal 674 (675): 61 Cal 518 * (Vol. 6) 1919 Pat 541 
(542) : 4 Pat L Jour 561 * (Vol. 14) 1927 Pat 123 (124, 
125): 6 Pat 17. 


[But see (Vol. 19) 1982 Cal 674 (677, 678) : 59 Cal 
997 (DB). * (Vol. 25) 1986 Cal 804 (807) : 1LR (1987) 
1 Cal 103 (DB)], 

[8] A claim that plaintiff and her descedants are 
entitled to receive generation after generation, a certain 
sum every month from defendants and their successors 
is a claim ooming within this paragraph, (Vol. 7) 1920 
All 40 (40): 42 All 853 (DB)., 

[4] Claim that plaintiff is entitled to receive every 
year certain articles of value from defendant— This 
paragraph does not apply. (’85) 8 Mad 384 (888) (DB). 

5. Applicability of paragraph— Illustrative cases.— 

[1] A wakf-deed purported to create wakf and appointed 
A as mutwalli, ihe deed provided for annual payment 
of Rs. 50 to B. Descendants of settlor sued A and B 
praying for removal of mutawalli, A, for appointment 
of new Mutwalli and for bene tits conferred on them 
under wakf-deed under which, on disagreement between 
parties, income was to be divided and enjoyed in pro- 
portions set out. Plaintiffs claimed to be entitled 
annual receipts capable of valuation at least on an 
average basis. Retd that case came within this para- 
graph and that plaintiffs should pay court-fee on ten 
times annual value of receipts to which they claimed to 
be entitled. (Vol. 29) 1942 Sind 160 (161) : ILR (1942) 
Kar 424 (DB). 

[2] In previous suit a decree passed declaring that A 
was entitled to a charge on B’s property in respect of a 
right of maintenance for Rs. 200 per annum. — B suing 

to set aside decree This paragraph does not apply. 

(Vol. 28) 1986 Oudh 817 (819) (DB). 

[3] Suit praying that defendant should be required fcK 
furnish security for due payment of Rs, 27-8-0 per 
mensem to plaintiff or should be directed to ’ invest 
Rs. 8,250 which will yield, annually Rs. 830 as interest 
thereon to be paid to plaintiff.— Under this paragraph 
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for movable pro- 
perty having a market- 
value ; 


iii. In suits foe movable property other than money, where the 
subject-matter has a market-value — according to such value at the date of 
presenting the plaint : 


for movable pro- 
perty of no market- 
value ; 


iv. In suits — 

(a) for movable property where the subject-matter has no 
market-value, as, for instance, in the case of documents 
relating to title, 


to enforce a right 
to share in joint 
family property ; 

for a declaratory 
decree and consequen- 
tial relief ; 

for an injunction ; 


for easements ; 


for accounts ; 


ib) to enforce the right to share in any property on the ground 
that it is joint family property, 

( c } to obtain a declaratory decree or order, where conse- 
quential relief is prayed, 

(d) to obtain an injunction, 

(e) for a right to some benefit (not herein otherwise provided 

for) to arise out of land, and 

(/) for accounts — 

according to the amount at which the relief sought is 
valued in the plaint or memorandum of appeal : 


In all such suits the plaintiff shall state the amount at which he values the relief sought 
* [tf * #] ; 

[a ] The words “ and the provisions of the Code of Civil Procedure, section thirty -one, shall apply as if for 
the word * claim’ the words ‘relief sought’ were substituted” were repealed by the Amending Aot, 
1891 (12 [XII] of 1891). 


S. 7 (12) (contd.) 

court-fee is to be computed according to ten times the 
amount claimed. for each year. (*36) 1886 Ail WN 228 
(228). 

[4] A sued B and C for declaration of his title to 
certain property and for an injunction restraining C 
from paying and B from receiving an allowance of 
Rs. 2,400 a year out of the income of the property in 
dispute -- •Held that this paragraph did not apply, (*98) 
17 Bom 56 ( 59) (DB). 

[5] Suit for declaration that plaintiffs are entitled to 
oertaln properties subject to certain trusts created by the 
will of last owner in favour of some temples and provi- 
sion for maintenance of his son, is not governed by this 
paragraph. (’95) B Mad L Jour 242 (244) (DB). 

6. Suit for reduction of ‘maintenance. — [1] Main- 
tenance awarded by a decree— Judgement-debtor sued to 
have rate of maintenance reduced on ground of oharge 
in circumstances^ Suit does not come under this para- 
graph. (YoU 52) 1945 Nag 264 (286) (DB) * (’S6-4S) 
Tax Dec (Nag) 29 (50) * (Yob 22) 1955 Mad 655 (655) : 
59 Mad 159 * (1900) 24 Bom 888 (590) (DB), 

. [2] Claim for enhancement of maintenance awarded 
by decree would come under this paragraph and court- 
. fee would be payable on ten , times the amount of 
enhancement claimed for each year. (’36-43) Tax Bee 
(Nag) 76 (77, 78.) 

7. Claim for future rent in suit for possession — [1] 

1 A claim for future rent from date of suit to delivery of 
possession in suit for possession held would come under 
(his par^raph. (’80) 2 All 682 (68,5, 686) (FB). (Per 
SfcuartdJi ; Spankle, J. dissenting.) — 


8. Mode of valuation under this paragraph.— [1] i 

The paragraph provides that value of subject-matter of ; 
the suit is to be regarded as being ten times the amount | 
claimed as payable for one year. See (’68) 5 Bom H CB | 
(A C) 55 (56, 57) (DB). , 

[2] Claim for arrears of the amount as well as for a J 
decree for payment of future instalments made in the 
same Buit. Former claim must be charged with the j 
court-fee under para, (i) and latter claim must he charged, i 
under this paragraph according to tea times the amount j 
for each year. (*86) 1866 All W N 228 (228) * (Vol , 
23) 1956 Mad 388 (393, 894, 897) (FB.) 

SECTION 7, Para. (iii)-Note l . 

[1] Movable property in plaintiff’s possession attach- j 

ed— He sued for removal of attachment— -His suit does j 
not fail under this paragraph. {'80) 2 AH 68 (65, 66) i 
PB). ■ , . ' - ! 

[2] A hut would be immovable property according to | 

definition in S* 3 (25) General Clauses Act and there- 
fore would not be movable property. See (’72) 8 Beng 
L B 508 (519) (FB)* | 

[3] Standing crops would be immovable property and \ 
not movable property. ('95) 22 Cai 877 (887, 888) ; 

(db). ; 

[4] Market-value ” has been defined as meaning ! 

what the property would fetch in the market under the 
state of things existing at the time, (Vol. 11) 1924 Mad 
19(21); 46 Mad 782 (FB). ! 



C S. 7 (iv) ] 


2229 


[THE] COXJRT-FEES ACT, 1870 
PROVINCIAL AMENDMENTS. 

BENGAL 

(1) Clause (b) of para, (iv) was omitted. 

(2) In para, (iv) after the words 11 memorandum of appeal ” the words, figure and letter c< subject to the provi- 
sions of S. 8C ” were inserted — Bengal Act VII of 1935 . [2-5-1935.] 

BOMBAY 

(1) To clause (d) of para, (iv) the words “ or other consequential relief ’* were added . 

(2) After the word “ appeal ” in para, (iv) the words u with a minimum fee of Rs. 5 in the case of suits falling 

under clause (c) ” were inserted.— Bombay Act II of 1932 . [29-3-1932.] 

CENTRAL PROVINCES 

After the word “ appeal ” in para, (iv) the words “ with a minimum fee of Rs. 5 in the case of suits falling 
under clause (c) ’* were inserted.— C P. Act XVI of 1935. [21-5-1935.] 

MADRAS 

The following proviso was added after the words memorandum of appeal*’ in para, (iv) : 
ft Provided that in suits coming under sub-clause (c), in cases where the relief sought is with reference to 
any imirovable property such valuation shall not be less than half the value cf the immovable property calculated 
■ in the manner provided for by para, (v) of the section. ’’—Madras Act V of 1922. [30-3-1922.] 

ORISSA 

Clause (b) of S. 7 (iv) was omitted. — Orissa Act V of 1939, [31-10-1939.] 

SIND 

The amendments made by the Bombay Finance Act, II of 1932, continue in force in the Province of Sind by 
virtue of S. 2, Bombay Finance (Sind Amendment) Act, I of 1933. [22-3-1938.] 

•UNITED PROVINCES 

For sub-s. (iv) of S. 7 the following sub-section was mbstituted , namely 
“ (iv). In suits — 

(a) to obtain a decla ratory decree or order, where consequential relief other than relief specified in sub-s. 
(ivA) is prayed ; and 

(b) for accounts ; 

according to the amount at which the relief sought is valued in the plaint or memorandum of appeal: 

Provided that in suits falling under el. (a), where the relief sought is with reference to any immovable 
property, such amount shall be the value of the consequential relief and if such relief is incapable of valuation, 
then the value of the immovable propeity computed in accordance with sub-s. (v), (vA) or (vB) of this section as the 
case may be : 

Pr ovided further, that in suits falling under clause (b), such amount shall be the approximate sum due to 
the plaintiff and the said sum shall form the basis fer calculating (or determining) the valuation of an appeal from 
a preliminary decree passed in the suit — U.P , Act XIX of 1938 [ 9-1-1939 ] as amended by 77.P. Act IX of 1911, 

[19-6-1941 j 

Section 7, sub-sections (iv-A), (iv-B), (iv-C). 

MADRAS i 

The following paragraph was added between paras, (iv) and (v), as para. (iv-A) : 

“ (iv-A). In a suit for ca ncellation of a decree for money or other property having a money value, or othei 
^document securing money or other property having such value, 

according to the value of the subject-matter of the suit and such value shall be deemed to be — 
if the whole decree or other document is sought to be cancelled, the amount or value of the property for 
•which the decree was passed or the other document executed, 

if a part of the deoree or other docu ment is sought to be cancelled, such part of the amount or value of the 
:$pQ i p&£ty. >9 *~Madras Act V of 1922, [30-3-1922]. 

DRISSA 

After para* (iv) the following paragraph was inserted, viz., 

“ (iv-A). In a suit for cancellation of a decree for money or other property having a money value, or other 
document securing money or other property having such value, accoiding to the value of the subject-matter of the 
suit and such value shall be deemed to be — 


SECTION 7, Para, (iv) Clause (a). 

[1] ‘Documents relating to title’ will ir elude not 
only documents of title to i mrrcvable property like 
deeds of sale or mortgage of 1 nyrovable \ roper ty, but 


also such documents as promissory-notes, bonds, Goy*; 
eminent securities, etc. Hence, a suit to recover posses- 
sion of such documents will come under tfcia clause .and 
not under para. (ii). (’94) 1894. Bom F J 145 (DB) f 
(Vo!. 21) 1934 Mad 730 (730) : 58 Mad 228, : 
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if the whole decree or other document is sought to be cancelled, the amount or the value of the property 
for which the decree was passed or the other document executed ; 

if a part of the decree or other document is sought to be cancelled such part of the amount devalue of the* 

property. 

Explanation *— In any case where a suit for the cancellation of a whole decree for money or ether pro- 
perty having a money value, or other document securing money or other property having such value has to be- 
instituted, but the substantial relief claimed is only in respect of a part of the amount or the value of the property 
for which the decree was passed or the other document was executed, the value of the subject-matter of the suit 
shall be deemed to be such part of the amount or value of the property in respect of which the relief is sought/'— 
Orissa Act V of 1939. [31-10-1989.? 

UNITED PROVINCES 

“ (iv-A). In suits for or involving cancellation of or adjudging void or voidable a decree for money or other: 
property having a market- value, or an instrument securing money or other property having such value, 

(1) where the plaintiff or his predeceasor-in -title was a party to the decree or the instrument, according tc- 

the value of the subjeot- matter, and 

(2) where he or his predecessor-in-title was not a party to the decree or instrum ent, according to one-fifth of 

the value of the subject-matter, and such value shall be deemed to be — 

if the whole decree or instrument is involved in the suit, the amount for which or value of the property in respect of 
which the deoree was passed or the instrument executed, and if only a part of the decree or instrument is involved 
in the suit, the amount or value of the property to which such part relates. 

Explanation .— •“ The value of the property” for the purpose? of this sub-section shall be the market-value, 
which in the case of immovable property shall be deemed to be value as computed in accordance with sub-s (v), (vAJ* 
or (vB) as the case may be/’ — U.P. Act XIX of 1938 . [9-1-1989.} 

“(it*B). In suits— 

(a) fora right to some benefit (not herein otherwise provided for) to arise out of land ; 

(b) to obtain an injunction ; 

(c) to establish an adoption or to obtain a declaration that an alleged adoption is valid ; 

(d) to set aside an adoption or to obtain a declaration that an alleged adoption is invalid, or never, in 

fact, took place ; 

(e) to set aside an award not being an award mentioned in S. 8 ; 
according to the amount at which the relief sought is valued in the plaint : 

Provided that in the case of (a), (b) and (c) such amount shall be not less than one-tenth of the market- value, 
of the property involved iin or affected by the relief sought or Rs. 50 whichever is greater, and in the case of the 
remaining classes of suits not less than one-fifth of such value or Rg. 200 whichever is greater : 

And provided further that in the case of (a) and (b) the amount of court- fee leviable shall in no case exceed 
Rs. 200. 

: Explanation A— When the relief sought is with reference to any immovable property the market-value at 

such property shall be deemed to be the value computed ia accordance with sub -s. (v), (vA) or (vB) of this section, 
us the case may be. 

Explanation In the case of suits— 

(i) falling under clause (a) and (b), the property which Is affected by the relief sought, and where properties of both 
the plaintiff and the defendant aro affected, the property of the plaintiff so affected, 

(ii) falling under clauses (c) and (d), the property to which title by succession or otherwise may be diverted 
or affected by the alleged adoption, and 

(iff) falling under clause (e), the property which forms the subject-matter of the award, shall be deemed to fee 
the property involved in or affected by the relief sought within the meaning of the proviso to this sub-section/ 1 *** 
V* P* Act XXX of 1938, [9-1-1989]* 

“ (iv-C). In aulte- 

(a) for the restitution of conjugal rights ; 

(b) for establishing or or annulling or dissolving a marriage ; 

(e) for establishing a right to the custody or guardianship of any person such as a minor, including guardian- 
ship for the purpose of marriage ; ' 

MCording to the amount at which the relief sought is valued in the plaint, but in no case shall such amount be les* 
than Rs. 200. 

ExplmaUm—Ghnm (a) and (b) do not include petitions or suits under any special Act {relating to the di«* 
ttfotiOB of marriage/’— -Z7.P. Act XIX of im. £94*1989^ 
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[2] A suit merely for possession of documents of title 
is not a suit for the recovery of the property to which 
the document relates. See (79) 4 Cal 822 (326) (DB). 

[3] Plaint in a suit for possession of document need 
not be stamped as plaint in a suit for possession of pro- 
perty to which the document relates. (Vol. 21) 1934 
Mad 780 (730) : 58 Mad 228. 

[But see (’71) 1871 Pun Re No. 10, page 15 (17) 
{DB).] . 

[4] A suit for return of a mortgage-bond with 
•endorsement of full satisfaction is really a suit for 
redemption and is not covered by this clause. Such a 
suit will come under para. (ix). (’36) 63 Cal 657 (660). 

[5] A suit for cancellation and delivery of a docu- 
ment will not come under this clause. (’04) 27 Mad 480 
<481) (DB). 

[6] Mortgagee sued mortgagor for return of mort- 
gage-deed on ground that mortgagor had not paid 
mortgage-money. Held that real point in issue was not 
about return of mortgage-deed but whether mortgage- 
money had been paid and that this clause did not apply, 
■f 75) 1875 Pun Re No. 39, p. 117 (117) (DB). 

[7] A sued B and others trustees, to set aside a deed 
of trust and to recover the trust money which was in 
the form of Government promissory-notes. Held that 
Court-fee must be paid according to amount of the 
Government promissory-notes. (’84) 10 Cal 880 (382). 

[8] Relief coming under this clause combined with 
one not coming under it. Two reliefs must be valued 
separately under respective provisions that would apply 
to them for purposes of court-fees. (’94) 1894 Bom P 
J 145 (DB). 

SECTION 7, Paia. (iv), Clause (b)-SYNOPSIS. 

1. U.P. Amendment. 

2. Suit for share of profits of impartible property. 

3. Suit for partition by person in joint possession. 

4. Suit by excluded coparcener for joint possession. 

5. Suit for partition by excluded coparcener. 

6. Suit for declaration of title. 

7. Suit by purchaser from co-owner. 

8. “ Joint family property/* 

9* Appeal in partition suit— Court-fee. 

10. Liability of defendant to pay Court-fee in parti- 

tion suit. 

11. Amendment* of plaint in partition suit— Court- 

fee. 

12. Suit for re-opening of partition. 

18. Other reliefs in suit for partition— Court-fee. 

1. O.P. Amendment. — [1] Suit instituted before the 
amending Act — Plaintifi sought an amendment of 
plaint claiming an additional share— E eld that so far 
as claim for an additional share was concerned, it was 
governed by the amending Act which had come into 
force then and ad valorem fee in respect of such share 
must be paid. (Yol. 29) 1942 AH 222 (223): ILR 
(1942) All 376 (DB). 

[2] Section 2 of Court -fees Act as inserted by the 
U.P. Court-fees (Amendment) Act defines suit as includ- 
ing an appeal. The section therefore is also applicable to 


an appeal in partition suit and the court- fee payable is 
on the value of appellant’s share which is in dispute in 
the appeal. (Yol. 30) 1943 All 281 (282) : I L R (1943) 
All 507 * (Yol. 32) 1945 Oudh 207 (208) (DB). 

[3] No dispute about a share in a partition suit — Only 
question is whether one particular property should ber 
allotted to one party or the other — Act 17 (vi) of sche- 
dule II applies. (Yol. 30) 1943 All 281 (282): ILR 
(1943) All 507. 

[4] Words “ his claim to be a co-owner on such date 
is denied ” should he interpreted to mean both when it 
is denied in its entirety or even when only the extent of 
the share claimed is in dispute. (Yol. 31) 1944 All 199 
(200) : I L R (1944) All 478. 

2. Suit for share of profits of impartible property 

[1] Suit to enforce right to share in the profits of an 
impartible property on the ground that it is joint 
familv property falls within this clause. (36-43) Tax 
Dec (Nag) 61 (63). 

3. Suit for partition by person in joint possession.— 

[l] This clause does not apply to a suit for partition by 
a co-owner not excluded from enjoyment of common 
i roperty. Such a suit comes under cl. (vi) of Art 17 of 
Seh. II. (Vol. 30) 1943 Pat 433 (483) (DB) * (Yol. 32) 
1945 Sind' 11 (20): ILR (1944) Kar 325 * (Yol. 29) 
1942 Pat 60 (61) : 20 Pat 780 (DB) * (Yol. 17) 1930 
All 443 (443, 444) : 52 All 756 * (Yol. 29) 1942 Cal 180 
(200) (DB) * (Vol. 21) 1934 Lah 563 (573) : 15 Lah 
531 (FB) * (Yol. 28) 1941 Lah 152 (156) : I L R (1941) 
Lah 308 (FB) * (Yol. 27) 1940 Mad 113 (117): I L R 
(1940) Mad 259 (FB) 8 Ind Cas-512 (Mad) (over- 
ruled) * (Yol. 11) 1924 Nag 86 (86, 87) : 20 Nag L B 
43 * (Vol. 14) 1927 Nag 248 (249) : 23 Nag L R 73 

* (Yol. 27) 1940 Oudh 47 (50): 15 Luck 76 (DB) * 
(Yol. 25) 1938 Rang 76 (78, 80) : 1937 Rang L R 447 
(DB) * (Vol. 29) 1942 Mad 103 (103) * (’36) 163 Ind 
Cas 821 (821) (DB) (Nag) * (Yol. 22) 1935 All 292 
(293) : 57 All 787 (DB). 

[But see (’98) 22 Bom 315 (316) (DB) * (Vol. 28) 1941 
Rang 297 (298) : 1941 Rang L B 249 ,(DB) * (Vol. 16) 
1929 Rang 211 (212) : 7 Rang 164.] 

[2] In the following eases it was held that a suit for 
partition by a member of a joint family would come 
under para (v) of this section. (*09) 33 Bom 658 (663) 
(DB) * ('94) 18 Bom 209 (211) (DB). 

[3] The following case has held that even where the 
plaintifi in a suit for partition is in joint possession, he 
must pay ad valorem court-fee on the value of the share 
claimed by him. (’28) 73 Ind Cas 788 (790) (Pesh), 

[4] The question whether a suit is one by a person in 
joint possession for partition or by an excluded co-par- 
cener depends on the allegations in , the plaint and not 
on the defence or the evidence in the case. (Yol* 24) 

1937 Pat 514 (515): 16 Pat 491 * (Yol. 19) 1932 Cak 
353 (355) (DB) * (Yol, 2) 1915 Oudh 208 (208) (DB) 

* (Yol. 17) 1930 All 443 (443, 444) : 52 All 756* (Yol. 
22) 1935 Cal 273 (275) (DB) * (Yol. 21) 1934- Lah 563 
(573): 15 Lah 531 (FB) * (Yol. 24) 1937 Mad 606 
(607) * (Yol. 11) 1924 Nag 105 (105, 106) * (YoL 27): 
1940 Oudh 47 (50) :15 Luck 76 (DB) * (Yol 14JT927 
Pat 145 (164) : 6 Pat 506 (DB) * (Yol. 25) 1938 -Rang 
76 (78, 80): 1937 Rang L R 447 (DB) * (Yol, 26} 

1938 Sind 189(190): 32 Sind L R 124 (DB) *: (Yol , 

28) 1941 Sind 154 (156): I L B (1941) Kar V» 
(DB). , V :/ , 
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[See (Vol. 14) 1927 Nag 248 (249): 28 Nag LR 
73.] 

[5] Suit for partition by a member of a joint- 
family - Nature of suit is not altered for purposes of 
court-fee merely because the defendant denies that pro- 
perty is joint-family property. (Vol. 19) 1932 Cal 2*27 
(229) : 59 Cal 315 * (Vol. 14) 1927 Cal 411 (412) : 54 
Cal 524 (DB). 

[But see (Voi. 11) 1924 Nag 86 (87): 20 Nag L R 
43 * (Vol. 14) 1927 Nag 248 (249) : 23 Nag L R 73.] 

[6] Facts proved showing that plaintiff is not in 
joint possession — Suit not liable to be thrown out on 
ground of in sufficient Court-fee but may be dismissed 
on ground that plaintiff being out of possession is not 
entitled to sue for partition without suing for posses- 
sion of the property, unless the Court deems it fit to 
allow an amendment of plaint. (Vol. *2) 1915 Cal 357 
(361)‘(DB) (Plaintiff may be allowed to amend his plaint 
whore it is found he is not in joint possession) * (Vol. 
21) 1934 Lah 563 (573): 15 Lab 531 U*’B) * (Vol. 8) 
1921 Oudh 174(175) (DB) * (Vol. 25) 1936 Sind 189 
(190): 32 Sind L B 124 (DB). 

[See (Vol. 12) 1925 Pat 47 (47) : 3 Pat 654 (DB).] 

[7] So long as there is no ouster every member of the 
joint family will bo deemed to be constructively in 
possession of the family properties and a suit for parti- 
tion by a member in such circumstances must be 
deemed to be one by a member in joint possession and 
not as one by a person who is out of possession. (Vol. 
14) 1927 Cal 411 (412): 54 Cal 524 (DB) * (Vol. 29) 
1942 Cal 180 (200) (DB) * (Vol. 13) 1926 Mad 122 
(123) * (Vol. 24) 1937 Mad 606 (607) * (Voi. 11) 19,24 
Pat 640 (640) (DB). 

[8] Unless there are express allegations that she has 
been kept out of possession or is out of possession in 
some other way, a Hindu widow’s suit for partition 
under Hindu Women's Right to Property Act Is a suit 
for partition by a co-parcener in joint possession 
and as such is governed by Soil, II, Art. 17 (vi)* (Vol. 
30) 1943 Mad 654 (654). 

4. Suit by excluded coparcener for joint posses- 
sion.— [1] Salt by an excluded coparcener for joint 
possession— Go art* fee is to be computed under this 
clause on the basis of the amount at which plaintiff 
values his relief in the plaint. (’07) 6 Cal L Jour 651 
(655) (DB) *(Vol, 21) 1934 Lah 563 (573) ; 15 Lah 
531 (FB). 

[See also (Vol. 29) 1942 Cal 180 (200) (DB).J 

5. Suit for partition by excluded coparcener.— -[1] 
Bait for partition by an excluded coparcener cornea 
under this clause and court-fee is to be computed on 
basis of amount at which plaintiff values relief in his 
plaint. (Vol.27) I940 Oudh 47 (51) : 15 Luck 76 (DB) 
*(VoL 11) 1924 Nag 86 (87) : 20 Nag L R 43 *(Vot. 28) 
1941 Rang 297 (298) : 1941 Hang L H 249 (DB). 

[2] Suit for partition by an excluded coparcener— 
" Court-fee payable is ad valorem according to the value 
ol the share claimed by the plaintiff. (Vol. 30) 1943 
Mad 655 (655) *<Voi. 32) 1945 Bind 128 (131) ; 1 L R 
(1945) Kar 84 f (Vol. 29) 1942 Pat 60 (62): 20 Pat 
780 (DB) «(Voh 26) 1989 Pat 274 (275) t 13 Pat 267 
(DB) *{Voi. 25) 1988 Mad 474 (475) *(»86-48) Tax 
Dec# (Nag) 73 (75) (DB) *(’12) $4 All 184 (185) (DB) 
*(Y6L 17) 1980 All 448 (448, 444) : 52 All 756 *(Vol. 


29) 1942 Cal ISO (200) (DB) *(Vol. 21) 1934 Lah 563 
(573) : 15 Lah 531 (FB) *(Vol. 14) 1927 Nag 248 
(249) : 23 Nag L R 73. ^ 

[3] if the extent of property is definitely stated in 
plaint, plaintiff is bound to value his suit according to 
share clai mod bv him and rav court-fees on value of 
such share. (’02) 15 CP LR 120 (122). 

6. Suit for declaration of title. -[1] A suit fora 
mere declaration of the plaintiff’s title will nut come 
under this clause. (’95) L895 Pun Re No. 104, p. 490- 
(492) (DB). 

[2] This clause does not apply to a suit for parti- 
tion by a Hindu coparcener. Wording of the clausa 
seems to contemplate a suit for enforcement of an 
abstract claim of right. (’00) 33 Bom 65s (663) (DB). 

[3] This clause appears to be designed to cover 
merely the rare, but quite possible, cases where the 
plaintiff’s status as a coparcener is in dispute and is 
sought to be enforced. (‘L0)S Ind Cus 512 (5 16, 517) 
(FB) (Mad) (Per Ay ling J.) 

[4] Plaintiff who is in joint possession and sues for 
partition need not pay ad valorem court-fee on value 
of share c’aimed by him but need only pay a fixed 
court-fee' of Rs. 10 under Sch If. Art. 17. cl. (vi). If 
plaintiff is out of possession and is suing for recovery 
of possession of or tho establishment of title to the 
property, he would have to pav ad valorem court-faa. 
(’82) 8 Cal 757 (758). 

[5] Even if a plaintiff merely sues to establish his 
title to the share he claims he would still have to pay 
an ad valorem court-fee on the value of that share. 
(’94) 18 Bom 209 (211) (DB). 

7. Suit by purchaser from co-owner.— [1] Purchaser 
of share of one of tho co-ownecs suing for possession — 
Coart-feo paid with reference to value of share claimed 
by him is enough -He need not pay any separate 
court-fee for determination of extent of his vendor’s 
share. (’31) 1881 All W N 161 (161) (DB). 

[2] Purchaser of a part of a coparcener’s interest 
in joint-family property sued for partition— Court-fee 
is payable on value of property he has purchased and 
not on value of the coparcener's whole interest in family 
property, though prayer in the suit is for ascertaining 
share of the coparcener from whom he has purchased. 
(’82) 1882 Bom P J 148, 

[8] Person purchasing share of coparcener in certain 
land suing for possession of such share— Person asking 
for declaration of entire share of his vendor and then 
for recovery of possession of what he had purchased 
out of that share— Separate court- fee is necessary, for 
two reliefs -Claim for partition falls under Sch. II 
Art, 17 (vi) - Additional fee for recovery of possession 
of vendor's possession must also be paid. (VoU 82) 
1945 Bom 386 (337) (DB), 

[4] Pending suit for partition by member of a joint 
family, he transferred his interest in suit proparties 
partially to another person— Such person made a party 
to suit— Court deciding that oourt-fee of Rs. 10 under 
Sch, IX. Art. 17 (vi) is sufficient— Order cannot be 
changed merely because sabaeqaontty p'aintiff^ has 
transferred a portion of his interest. (Vol. 12) 1925 Pat 
47 (48): 8 Pat 654 (DB), 

8. Joint family property .°—[l] the clause does not 

apply to a suit, relating to property owned by the members 
of a Mahomedan (Y6U 21) 1934 Xiah 568 (573 
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(575): 15 Lai) 531 (FB). ( Held (Vo!. 19) 1932 
Lah 421, talcing the view that it applies to M'Tho- 
medaus is to that extant erroneous) *( a Ht5— ? 3) Tax i )ec 
u\ag) 33 (34) *(Voi„ 1L; 1924 Mad 207 (208). 

[See also (Vol. 1C\ 1929 Rang *211 -'212 1 : 7 Rang 
104.] 

[*2j Where property is owned as tenants- in-common 
h\ members of u Mnhoznedan or some o’her family 
and there is no ouster one ot them can, rei.vmg on 
the princip e of constructive possession, sue .tor parti - 
Irion o v puing only a fixed court-fee or V?s. 10 under 
Sch. U, Art. 17, cl (vi). (Voi 23) 1941 Lai t 152 (150): 
lira (3941) Lah BOH ( FB) (Overaiiin- (Vo!. 20 
,939 Lah 568) $(86-48) lax Dec (Nag) 53 (3 t) $(Voh 
11) 1924 Mad 207 (206) *(Vol. 2*2) 1935 Vkh 30 ("33) 
(DB) *(Vol. 7) 1920 Mad 585 (585): <13 CTad 396 

[But see (’94) 4 Mad L Joac 110 (ill) (DB) ] 

[5] If plaintiff is out of possession and sues for 
partition he will have to pay ad valorem fee on Ins 
plaint according to the value of the share claimed by 
him. (Voi. 26) 1939 Mad 506 (507) (l)B) *(Yol. 25) 
1938 Lah “275 (277): i L R (J93£) Lab 240 (DS) 
*(Vol. 25) 1938 Mad 278 (279) . I Ui (1938) Mad 
809 (DB; *(Vol. 22) 1935 Tesh 50 (33) (DB; *(ff)9) 

3 Ind Cas 304 (305) (DB; (Cal) #(Yoi. 3) 1916 Low Bur 
72 (73) (Du). 

[4] Where there has been a division in status, the 
property which belonged to the joint family will cease 
to be joint family property. A suit for partition by 
metes and bounds in such cases will not come under 
this clause, In such a case, where the plaintiff is in 
joint possession, the court-fee on the suit for partition 
wil l have to be the fixed court-fee of Es. i.0 under 
Sch. U, Art. 17, cl, (vi). (*36-43) Tax Dec (Nag) 83 
(H) *(Vol. 18) 1981 Mad 49 (49) *(Vol. 20) 1933 Mad 
430 (431) (DB). 

[5] Plaintiffs alleged that they were in joint posses- 
sion of emoluments of an office and asked Court to 
frame a scheme whereby plaintiffs and defendants 
might enjoy the emoluments separately — Held that 
suit was of a nature similar to a suit for partition and 
was governed by Sch. II, Art. 17 (vi). (Vo!, 22) 1935 
All 292 (293) : 57 AU 787 (DB). 

9. Appeal in partition suit— Court-fee.-— [1] Plain- 
tiff who is not in joint possession suing for partition 
aad separate possession of his share and on his suit 
being dismissed, appealing from decree— He must pay 
ad valorem court-fee ori appeal according to value of 
share claimed by him. (*09) 8 Ind Cas 304 (805) (DB) 
(Cal) $ (Vol. 17) 1930 All 448 (448, 444) : 52 All 756 
$ (*92) 1892 Bom P J 13. 

- [2] Where plaintiff is in joint possession, actually or 
constructively, and sues for partition and on his suit 
being dismissed, appeals ’from such decree, he is liable 
to pay only a fixed fee of Rs. 10 on his appeal under 
Sch. II, Art. 17, cl. (vi). (*36) 163 Ind Cas 821 (821) 
(DB) (Nag) $ (Vol. 17) 1930 All 443 (443, 444) : 52 
All 756 $ (Vol, 19) 1982 Cal 227 (229) : 59 Cal 315 $ 
(Vol. 26) 1989 Oudh 90 (91) : 14 Luck 346 (DB). 

[3] The fact that the lower Court has found that tie 

plaintiff is not in joint possession, or that he is not 

entitled to any interest in the property, is immaterial for 
the purpose of calculating the court- fee on the memo" 

rand uni of appeal, (Vo!, 17) 1930 Ail 448 (443, 444) : 

52 All 756. 


[But see (Vol. 24) 19*7 Pat 514 (515) : 16 Pat 491 $ 
(Vol. 26) 1939 Oudb 90 (90, 81) : 14 Luck 348 (DB).] 

[4] Plaintiff alleging hi mseif to be in joint possession 
suing for various reliefs, such as partition, declaration^ 
injunction, etc. —Suit dismissed. In appeal pAiutiff 
confining hirnse'f to relief as to partition — ’t is enough 
if he pays fixed court-fee of Rs. 10 under Sch. H, Art. 
17 ei, (vij cm such appeal. (Vol. 19} 1932 Ca! 353 (355) 
{'OB) * (Vol. 39) 11432 Cal 227 (2*29;: 59 Cal 315, 

[5] Plaintiff suing for partition on allegation of his 
being in joint possession with defendant- Suit decreed— 
Defendant appealing -He need pay 3 * * * 7 only fixed court-fee 
ot Rs. 10 on his memo of appeal. (Vol. 17 * 1930 Rang 
164 (165; (DB). 

[See a iso (Voi. 6) 1919 Pat 108 (404).] 

[6] Only question raised by defendant in appeal 
from a decree for partition in a suit -by a minor being 
that partition not being for benefit of the minor should 
not. be decreed — Subject matter In appeal is only a 
change in mode of enjoyment - Court-fee payable is 
under Sen. II, Art. 17 (vij. (*36-43) Tax Dec (Nag) 94 
{94). 

[7J Plaintiff alleging dispossess ui from joint pro- 
perty and suing for petition — Suit decreed — Defendant 
ap sealing from decree mast pay ad valorem court-fee 
on amount a,t which suit was valued in plaint. (*86-43) 
Tax Dec (Mac* 73 (74) * (*08) 1908 Bun Re No. 150, 
p. 681 (685). 

[8] Suit for partition and separate possession in 
which plaintiff's right to share is m dispute decreed— - 
Defendant appealing from decree raising aamep'ea — 
Court-fee pavable on appeal is ad valorem on value of 
plaintiff’s share. (*36-43) Tax Deo (Nag) 87 (88) * 
(*36-48) lax Dec (Nag) 73 (74, 76). 

[9] la a partition suit, trial Court holding that 
certain property which is alleged to be wakf property and 
as such impartible, is liable to partition and including it 
in preliminary decree for partition —Decision amounts to 
declaration that property is partible— Court -fee on 
memorandum of appeal with reference to that property 
need not be ad valorem . (Vol. 18) 3931 Lab 170 (175) 
(DB). 

[10] Appeal against final decree lor partition — No 
dispute as to the extent of share to which each party is 
entitled- Appeal only seeking to impeach inode of parti- 
tion-' Under Sch. 11, Art. 17, cl. (vi) fixed court- fee of 
Rs. 10 on memorandum of appeal is sufficient. (VoL 
30) 1943 All 281 (282) : I L li (1943) All 507 * (*21> 
62 Ind Cas 979 (980) (DB) (Lah). 

[11] Suit for partition by vendee ot a share of one of 
heirs of deceased Mahomedan . Preliminary 'decree 
directed plaintiff to p ay a proportionate share *of mort- 
gage-money due on a mortgage executed before sale in 
favour of plaintiff — Plaintiff appealed seeking to 
delete the direction - Held that subject-matter of appaal 
related to the mode of enjoyment— Court-fee payable 
was under Soh. II, Art. 17 (vi). (’36-43) Tax Dec (Nag) 
79 (80). 

[19] Appeal from final decree passed in suit for parti- 
tion— It is necessary to pay ad valorem court-fee on 
amount alleged to have been wrongly allowed to other 
party. (Vol, 11) 1924 Lah 325 (326) (DB). 

[13] Where appellant claims more- amount than what 
has been awarded to him or disputes amount awarded to 
other party he must pay ad valorem court-fee on 
amount in dispute. (Vol, 22) 1985 Lab 14 (15) (DB) * 
(’33) 142 Ind Cas 829 (829) (DB) (Lah) * (Vof/19) 
1932 Lab 127 (127) (DB). \ v ' v 

: 280 A. M, 
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[14] Parties to partition suit being in possession of 
different items of properties —Appeal against decree for 
partition- Appellant questioning decree only so fat as 

property in Lis possession is concerned It is sufficient 

if he pays court- fee on value of property in his posses- 
sion. (’73) 10 Bom H C R 444 (445) (DB). 

10. Liability of defendant to pay court-fee in parti- 
tion suit. — [1] There is no provision in the Act which 
makes the defendant in a suit for partition liable for 
court-fee in respect of the separation of his share in the 
property. (Voi. 31) 1944 Bom 58 (58) * (’05) 29 Bom 
79 (81) (DB) * (Yol. 23) 1936 Lah 1 (3, 4) : 16 Lah 
901 (DB) * (Vol. 19) 1932 Mad 722 (723) : 55 Mad 
975 (DB) * (Yol. 13) 1926 Pat 154 (156) (DB) * (Vol. 
28) 1941 Sind 50 (67) : I L R (1940) Kar 534. 

[But see (»99) 23 Bom 184 (186) (DB) * (1900) 24 
Bom 128 (131) (DB) * (13) 20 Ind Cas 177 (178) (DB) 
(Lah) * (Vol. 5) 1918 Mad 443 (444) (DB) * (Vol. 26) 
1939 Mad 576 (577): 1 LR (1939) Mad 913 (DB) * 
(Vol. 29) 1942 Mad 364 (365).] 

[2] Suit for partition - Stranger in possession of some 
of joint family property also made party — Defendant 
claiming that their share be separated and put in their 
possession — No court-fee payable. (Vol. 32) 1945 Nag 
373 (275) : I L R (1945) Nag 856. 

11. Amendment of plaint in partition siut— Court- 
fee.— [1] Ad valorem fee payable on a partition suit — 
Fresh items of property added after institution of suit 
on objection taken by defendant that suit must inolude 
all joint properties — Plaintiff is bound to pay extra 
court-fee in respect of added items. (’87) 14 Cal 835 
(838). 

[2] Plaintiff in a suit for partition allowed to amend 
his plaint by including some fresh items of property — 
Valuing additional items lor purposes of court-fee on 
market-value of property at date of amendment and not 
at date of original institution of suit was held proper. 
<’73) 10 Bom H O R 444 (447) (DB). 

, [3] A plaintiff cannot be compelled to amend his 

plaint by inclusion of certain property and to pay court- 
fee thereon. (Vol. 30} 1943 Bom 441 (442). 

[4) In a partition suit after preliminary decree, a 
new born person added as a plaintiff and given a 
share — Defendant’s appeal is against modification of 
the decree — Court-fee payable on memo, of appeal is 
ad valorem on value of such share. (*36-43) "Tax Dec 
(Nag) 25 (26). 

12. Suit for re-opsning of partition — [1] Partition 
already taking place — Plaintiff filing suit alleging that 
.partition deed is not binding on him as it was executed 
under coercion and praying for a fresh partition being 
, made— Suit is in substance a suit for a declaration and 
further relief — Clause (c) of this paragraph will apply. 
(Vol. 18) 1931 Mad 94 (96). 

£2] Plaintiff sued only for partition alleging that an 
alleged deed of partition taken by defendant was execut- 
ed by plaintiff when -he was a mine? and that deed was 
a colourable transaction and was never acted upon, and 
that parties continued to be joint in spite of the deed— 
Held that relief of declaration either with or without 
consequential relief cannot be imported into plaint and 
court-fee payable was fixed fee under Boh. II, Art. 17 
(vi). (Vol. 29) 1942 Pat 60 (62) : 20 Pat 780 (DB). 

[3] In a partition suit plaintiff alleging that previous 
partition ‘effected between parties was unfair and that 
he is entitled to more property than what was allotted 


to his share— Value of suit for purposes of court-fee is 
difference between value of property in his possession 
and value of property claimed by him as falling to his 
share. (Vol. 26) 1939 Pat 274 (276) : 18 Pat 267 
(DB). 

[4] In a suit to set aside a partition deed so far as 
plaintiffs are concerned, court-fee to bs paid is on value 
of the plaintiffs shar*. and not on value of whole pro- 
perty. (Vol. 19) 1932 Mad 491 (493). 

[5] Plaintiff abandoning his claim to portion of pro- 
perty allotted to him at a prior partition and seeking a 
re-partition of entiro estate, throwing into hotch-pot that 
portion of it which has been in his exclusive possession 
—He cannot be givon credit for any part of court-fee 
payable on ground that he is in possession of a portion 
of estate of which he seeks partition. (Vol. 28) 1941 
Sind 154 (158) : 1 L R (1941) Kar 102 (DB). 

13. Other reliefs In suit for partition - Court-fee — 
[1] Suit for partition and accounts — Court-fees muat 
be paid both in respect of prayer for partition and in 
regard to claim for accounts. (Vol, 23) 1936 Mad 562 
(563) * (Vol. 20) 1933 Mad 431 (432) * (Vol. 14) 1927 
Pat 413 (413). 

[But see (Vol. 17) 1930 Pat 1 (5, 6) : 8 Pat 818 (DB).] 

[2] Immovable property belonging to the family 
alienated by manager of the family and in possession of 
alienee — Plaintiff challenging alienation — Plaintiff must 
pay court-fee in respect of such property under para (v) 
of this section. (Vol. 23) 1936 Mad 411 (412) * (Vol, 
23) 1936 Mad 562 (503) * (Vol. 27) 1940 Mad 113 
(118) : 1 L R (1940) Mad 259 (FB). 

[3] Decree obtained against the family — Decree to 
be set aside before partition can be effected as claimed 
by plaintiff - Court-fee must be paid in regard to setting 
aside of such decree — Plaintiff must pay court-fees in 
respeot of whole amount for which decree may have 
been passed. (Vol. 31) 1944 Mad 19 (19) * (Vol. 34) 
1947 Mad 16 (17) * (Vol. 27) 1940 Mad 113 (118) ; 
I B R (1940) Mad 259 (FB) * (Vol. 14) 1927 Nag 239 
(240). 

[4] In a partition suit plaintiff impleading certain 
creditors and claiming a declaration that debts alleged 
to be due to them ware not binding on his share, plain- 
tiff not being a party to the transaction— Separate court- 
fee in respect of each debt must to be paid. (Vol. 24) 
1937 Mad 876 (878) * (Vol, 22) 1935 Mad 419 (420) : 
58 Mad 821. 

[5] Under an alienation of family property by father, 

alienee not given possession— Plaintiff in suit for 
partition is not bound to pay court-fee for avoiding 
alienation. (Vol. 27) 1940 Mad 113 (118) ; ILR (1940) 
Mad 259 (FB). „ 

[6] Suit for partition— Plaintiff challenging various 
transactions relating to joint family property entered 
into by manager and asking for appointment of a recei- 
ver to manage properties and to collect the rents and 
profits— He need not pay a separate court-fee in respect 
of prayer for appointment of a receiver, (Vol. 27) 1840 
Mad 113 (119) : 1 1» R (1940) Mad 259 (FB). 

SECTION 7 para (iv) Clause (0)— Synopsis. 

1, Scope and applicability of this clause, 

2, Suit for declaration of title and possession, 

3, Suit for declaration and injunction. 

4, Suit to set aside decrees and instruments— General* 

5, Suit for setting aside decree and execution sale# 
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6. Sait for setting aside decree and for refand of 

money realized under it. 

7. Sait for setting aside decree and for injunction 

against execution . 

8. Suit for avoiding deed of transfer or decree — 

Plaintifi not entitled to sue for possession— 
Effect on court-fee. 

9. Suit to set aside decree for partition and for 

fresh partition. 

10. Minor. 

11. Hindu joint family. 

12. Suit by Hindu reversioners. 

13. Malabar tarwad. 

14. Deed of adoption. 

15. Suit under S. 53, Transfer of Property Act. 

16. Other illustrative cases. 

17. Mode of valuation under para (iv) (General). 

18. Court-fee and jurisdiction. 

19. Valuation of suits coming under cl. (c), 

20. Suit to set aside deed or decree— Made of valua- 

tion. 

21. Court- fee on appeal — Applicability of the provi- 

sion sof S. 7 and Soh. 11, Art. 17. 

22. Local Amendments. 

1. Scope aad applicability of this clause.— [1] Suits 
for bare declarations are provided for by S. 42 of 
the Specific Belief Act. Under that section the 
declaration sought for must relate to the title to any 
legal character or to any right as to any property and 
the plaintiff must be unable to seek further relief than 
a mere declaration of title. (Vol. 8) 1921 PC 50 (51) : 
47 Ind App 255 : 48 Cal 110 (PC) * (’99) 22 Mad 270 
(282) : 26 lnd App 16 (PC). 

[2] The following cases hold that the section is not 
exhaustive on the subject of declaratory decrees and 
Courts in India have power to pass merely declaratory 
decrees in cases not falling within the section. (Vol. 20) 
1933 All 488 (490) : 55 All 791 (FB) * (Vol. 17) 1930 
Cal 787 (793) : 58 Cal 474 (DB) * (Vol. 7) 1920 Mad 
865 (665) : 43 Mad 410 (DB) * (Vol. 15) 1928 Rang 
143 (144) : 6 Rang 188 (DB). 

[But eee ('12) 39 Cal 704 (708) (DB),] 

[3-4] In the following cases it has been held that 
unless the declaration sought for is of the character 
contemplated by S. 42 of the Specific Belief Act, the 
suit will not come under Sch, II, Art. 17 (iii). (Vol. 25) 
1938 Oudh 201 (208) : 14 Luck 17 6 (FB) * (Vol. 25) 
1938 Oudh 1 (7) : 13 Luck 628 (FB) * (Vol, 21) 1934 
Cal 674 (675, 676) : 61 Cal 513. 

[5] The question whether a suit comes within the 
terms of S, 42 of the Specific Relief Act, or not will 
not affect the question of court-fees which must be 
determined on the basis of what the plaintiff actually 
sues for and not on the basis of what he is entitled, 
under the law, to sue for, (Vol. 31) 1944 Pat 17 (20) : 
22 Pat 783 (FB) * (Vol. 28) 1941 Lah 97 (104)1 : ILR 
(1941) Lah 451 (FB)* (Vol. 9) 1922 Pat 392 (392, 
893) : 1 Pat 1 (DB), 

[6] If, on the whole, and in substance, a suit appears 
to ask for some relief other than or in addition to a 
mere declaration the suit must be held not to be one for 
a bare declaration although the prayers in the plaint 
may have been cast in a declaratory form. (Vol, 31) 
1944 Pat 17 (21,25): 22 Pat 783* (FB) * (Vol. 31) 


1944 Ail 271 (271, 272) : ILR (1944) All 836 * 
(Vol. 33) 1946 Nag 80 (35); ILR (1945) Nag -975 (DB) 

* (Vol. 30) 1948 Oudh 361, (364, 365) * (Vol. 29) 1942 
Lah (209, 210) (DB) * (Vo). 29) 1942 Pesh 62 (68) (DB) 

* (Vol. 28) 1941 Lah 97 (104) : I L R (1941) Lah 451 
(FB) * (Vol. 25) 1938 Oudh 1 (6, 7) : 13 Luck 628 
(FB). ( (Vol. 23) 1936 Oudh 317 (DB) overruled) * (Vol. 
14) 1927 Cal 775 (775) (DB) * (’86) 1886 All W N 54 
(55) (FBj. 

[7] The maintainability or otherwise of a suit for a 
bare declaration may be taken into consideration in 
determining what is the substance of the plaint. (Vol. 
28) 1941 Lah 97 (104) ; I L R (1941) Lah 451 (FB) * 
(Vol. 9) 1922 Pat 404 (405) : 1 Pat 197 (DB). 

[See (12) 39 Cal 704 (709) (Dr).] 

[8] Plaint only asking for a bare declaration will be 
governed for purposes of court-fee by Sch. II, Art. 17 
(iii) — It is not permissible to hold that suit is of some 
other character merely because in the circumstances 
disclosed in plaint Court considers that suit for a bare 
declaring is not maintainable under law. (Vol. 28) 1941 
Lah 97 (105) : I L R (1941) Lah 451 (FB) * (Vol. 24> 
1937 Sind 248 (250) * (’76) 1 Bom 538 (542) (DB) * 
(Vol, 30) 1943 Lah 39 (41) (DB) * (Vol. 24) 1937 All 
411 (412): ILR (1937) All 259 (DB) * (Vol. 20V 
1933 All 850 (851) : 55 All 274 (DB) * (Vol. 9) 
1922 Pat 392 (392, 393) : 1 Pat 1 (DB). 

[9] Plaintiff omitting to ask for further relief to 
which he is entitled— Suit liable to be dismissed under 
provision to S. 42 of Specific Relief Act— Court cannot 
treat plaint as including prayer for such relief and to 
hold that suit come under S. 7 (iv) (c). (Vol. 31) 1944 
Pat 17 (20) ; 22 Pat 783 (FB) * (Vol. 29) 1942 Pat 60 
(62) : 20 Pat 780 (DB) * (Vol. 23) 1936 Oudh 317 
(319) (DB) * (Vol. 22) 1935 All 667 (668) : 67 All 948 
(DB) * (Vol. 20) 1938 All 488 (489) : 5§ All 791 (FB) 

* (Vol. 11) 1924 Cal 183 (184) * (>36-45) Tax Dec (Nag) 
51 (52). 

[See (Vol. 6) 1919 Lah 68 (64, 65) (DB).] . 

[10] Number of separate declarations asked for in a 
suit— Separate court-fee of Rs. 10 will have to be paid 
in respect of each declaration. (Vol. 20) 1983 All 350 
(351) : 55 All 274 (DB) * (’95) 18 Mad 459 (460) (DB) 

* (’91) 13 All 589 (390, 891) (DB). 

[11] Suit cast in a declaratory form but held not to 

come within Seh. II Act. 17 (iii) Suit will not neces- 

sarily come under this clause. See (Vol. 25) 1988 Oudh 
1 (7) : 13 Luck 628 (FB) * (Vol. 25) 1938 Oudh 201 
(208) : 14 Luck 176 (FB). 

[12] Declaration for which plaint asks in fact amount- 
ing only to a finding as basis for decree for some sub- 
stantial relief— Suit will not come under this clause.* 
(Vol. 25) 1988 Pat 22 (26) : 16 Pat 766 (FB) * (Vol. 32) 
1945 Pat 81 (83, 85) : 23 Pat 749 * (Vol. 29) 1942 Pat 
60 (63) : 20 Pat 780 {DB). 

[13] Suit ostensibly professed to be one for declara- 
tion and further relief — Held suit was really one for sub- 
stantial relief alone as declaration was unnecessary. 
(Vol. 28) 1941 Mad 91 (93) : ILR (1941) Mad 157 * 
(Vol. 9) 1922 Pat 615 (616,617) ; 2 Pat 125 (SB) * 
(Vol, 7) 1920 All 158 (159). 

[14] Suit professing to be one for declaration and 
further relief— Court holding that plaintiff wants a de- 
claratory decree to be passed in his favour- Suit must 
be held to include a prayer for a declaratory decree for 
purposes of court-fee though declaration is unnecessary 
for granting of the relief. (’38) 1938 Nag Pi Jour 130 
(152) * (Vol. 18) 1931 Rang 819, (820) : 9 Bang 401 
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(DC) * (Yo . id) 392$ Ail 2 -IS (25u) : SO Ah 610 * 
(Vo;. 11} 15V- - All V/». - {Cut} ■ 45 Ail 7^ 

[t’eij a ho ?iu) 1043 Sind -56 (As) : I L 6. (1949) 
Kiir 8 -58 i:) V)V 

[H Pul rv’vidm" relief lot declaratory decree *tn»1 
relief fur s^«v-T. , ir , ‘ , al re'ief Two reliefs in-t- p n- 
dei it. o<‘ oi 1: other. 1 hi.-* elans i will not apply, i Vo tar 
\ ovy iv'.i.d vi l! com**. va\,\^ Sell. 1 1 17 iiDund 

©the* r; lie? uwi ‘joint vim r other uppivprjnio prnu-dotn 
(’31 i ij:<7 * l‘ YV 11 •; 77 t -:17} (DB). 

;16] ' iuiiiiUoi veil I " iu S. 4.2 Sped He t dhl Aut 
Eufu- < , 5 <v\ <\Al f lo which p’nin.ih whs ho tK-cn.t ■ .,i’» v 
c mi I h . 1 >.u ' J U.. tel# derluerl (Volfs 1919 

Rhuh.r inn, . dm - m.) - (!3) low r, in un.j. 
211 j- ; . i7V>) .!;;Vi : ion Kin fhj No. : (Dll) 

* ('•■':! i ;> All -- :57) ( DB). 

[ 1 7]-*” C r I'jiuitiiiu' relief ” in this tsetse must in 
Sadi fci.al* A oooaliHul? iarthor mini wi Inn S. 12. 
Epeoilte K !h f At L (’lift) 1985 All L Jour 1,110 (..i2»t) 
(Db) * IVnl V2) Wn All 200 290) . i i. U flvV! Ail 
51G iJV , ' (Yol 2) ion Mad 4U ( Lv> , ; (Ym. 24) 
Did? Sim! A 6 (249). 

. Is] A ’dica lo whi *»i p ninliff would not lie entitled 
unless k wain till* wuv ustuleishfd v ill not be a 
ivuthar iviien' nasoo on such title sinless p aiutifi would 
necessarily be eat.Ule.dto such relief it title vasrstab- 
ItVliod. Set- (Voi. 22) 1035 Mud 20H (200) 1 As Mud -148. 

[See howevos (Voi. 19) WH2 All ! U (115) : 51 All 

m.} 

[19] Me!'-? fuel that a certain relief Hows frum the 
right declared ’."ill not i^ojoefo nti.be it cmi ac» | n* ■ nth il 
relief within Pm meau ; n& of this eiati*e. It wiM be A 
consequential relief only if it U ashed for as incidental 
to the rb e‘nr,unry cbeiee, (Vol. 10) 1032 Ail 4>>5 (is?) : 
54 Ail m 2 {i'lij, 

[20] Tn the following cases it has been hold that a 
relief which Hows from the ripht declared will necessa- 
rily be a conseqiaentdal relief w^ this clause, {Vol. 
«4J IW7 Nag W (15) *(*35) 1935 All h Jour ,1310 
(1820} (DB) * (Voi. 13) 1925 Mad 678 (679). 

[21] In the following cases the suit was held to he 
one for a ban declaration coming under Sch. II, Ait. 17 
(Hi) {Voi. 30) 1943 Lah 39 (41) (DB) * (Vo). 39) 1042 
Cal 539 (542) : ILK (1942) 2 Cal 253 * (Vol. 29) 1942 
Peeh 62 (03) (DB) * {’39) 1039 Oudh WN 152 (153, 
154) (DB) * (Vol. 22) 1935 Ail 100 (101) : 57 All 602 
(DB) * (Vol. 20) 1083 Pat 224 (232) : 12 Pat 201 : 
(DB) * (Vol. 16) 1929 Mad 572 (573) * (Vol, 18) 1926 
Bang 184 (186) (FB) * (Vol 11) 1924 Mad 621 (621) 
(DB) * (Vol. 5) 1918 Lab 246 (246) : 1918 Pun Re. 
No. 81 (DB). 

[22] In the following case the suit was held to come 
’under this clause thoagh it was ostensibly cast in the 
’form of a pure declaratory suit. ('86) 1886 All W N 54 

mm- 

[23] Suit for rectification o! instrument under S. 31 
Specific Belief Act— Suit held to be lor declaration and 
consequential relief within this clause. (Vol. 9) 1922 
Nag 264 (265), 

. . '[241 Foe other instances, of suits for declaration with 
eonseqnential relief . see the following cases. (Vol 26) 
1939 Pat 219 (220) (DB) * (Vol. 25) 1933 Cal 865 (865) : 
I LB (1938) 2 Cal 64 (DB) * (Vohl4K1927 Pat is* 
(125) : 6 Pat 17. 
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iBu* se9 Ci’i' 3b v sii TiH (7 SO) (DB) * (Vol 33) 
l .HU Nar 251 (251, 252, 254) ; I h B (1946) Nag 57K] 

■ *i«; j At data of institution of ^uit piaiatm not entitled 
tu po+aiKiuu of J uit property— l’^intifl siring lor mere 
ih'<‘ia:iiti£jii.~. Ponding <uit he becoming outiDoii to we 
for pos'fi'winn— 1 his will uotalhvit niaintaiu ibility of 
-iuii- a^ oni: for bam declaration. ('04)20 ail 2 j 5 (2 b?) 
(DB) * fB8) 12 Mad 136 (13s) (DB). 

[S, e (Vol. 25) 1939 Pat 2 PI (22ft) (I)B).] 

2. Suit ! oi’ declaration of title and possession.— [7] 
hi die l‘i)l lowing c^sas where piaunil'l used for deoiara- 
lion Oi Mi.ii 1 to imuiOvaldo pmp.-iv, and roeovary of po*- 
stswion it wai lichl that Urn <«it. coiu^i uiubr para (v). 
(Vol 27) 1940 Mud m (279) (DB) ♦ (Vol. 53) 1946 
Bom 363 (3651 (DB) * (Vol 24) 1937 Mad 529 (529) : 
l L H (U1H7) Mad 672 (DB) * {Vol. 22) 1935 Mad 546 
(347) * (Vol 2) 1915 Mad 94s (950) : 33 Mad 022 (FB) 

* (Voi. 29) 1942 Lah 209 (210, 211) (Dll) * (*42) 1942 

Nag L Jour 372 (372,373) * (Vol 28) 1941 Pat 167 
(169) (DB) * (Vol 25) 1933 Pat 22 (26, 27) ; 16 Pat 766 
(FB) * (’37) 1037 All W B 417 (417) (DB) * (Vol 23) 
1936 Cal 204 (204) * (Vol 18) 1931 Rang 319 (320): 
9 Kaug 401 (Db) * (Vol. 17) 1930 OudU 368 (360) : 6 
Luck 64 (DB) * (Vol 17) 1930 Oodh 104 (UH, 105) ; 5 
hack 474 (DB) * (Vol 9) 1922 Pat 615 (617, 618): 2 
Pat 125 (SJJ) * {Vol. 7) 1020 All 168 (159) * (*05) 20 
Bom 90 (98) (DB). - . , 

[2] In the following oases the suit was held to come 
under this clause and not para (v). (Vol 20 \ P.IH3 AW 
42 (43): 56 Mad 314 (DB) *{Yol 16) 1929 Mad 529 
(535, 539) (DB) *( Vol. 29) 1942 Lab 209(211) (DB) 

* (’38) 1938 Nag L Jour 130 (132) * (Voi. 21) 1924 
Pat (HI (642); 14 Pat 220 (DP,) *(Voi. 14) 1027 P«t 
123(123): 6 Pat 17 *(Volll) 1924 All (M2 

47 All 78, *(VoI. 9> 1922 Pat $15 iG16, 017) : 2 Pat 
125 (SB) *{Vol 9) 1922 All 358 (360; : 44 AU$29 
40 Cal 615 (618) (DB). 

[Sea also (Vol 30) 1943 Sind 53 (58) : I L K (1942) 
Kar 358 (DB) ] * 
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[3j Lecuu'auoD and possession asked Cor as two 
separate ‘‘cUclS — D eclaratory pare will come binder Seh. 
11, Art, 17 ;1U) and relief as ti pissessi »n will come 
under para (v). (*37} 1937 All W r-_ 417 4L7 : (DB). 

[S^saku (Vo. 23) 19 J6 Mad 344 (345).] 

[4] PiaimU's tit»o lossession depending on his 
getting a decree setting aside a deed ot‘ transfer or 
decree — Plamtiff suing lor possession - His suit will 
necessarily imply a prayer for cancel ! ati on of the deed 
or decree. (Yoi. 17 1930 Oudh HD (104, 105): 5 Duck 
474 (PBj *(Vo«. 4) 1917 Pat 108 (3 0s) : IV, 7. J.i c 
92 (DB). 

[*©®ai?o iVoL24> 1937 Pat Ul ' U2) 'DB) *(’37; 
172 Ina Cas 794 (795, 796) (DB) (f a P.l 

[Put cr.fe (VM. 16) IC29 Oudh 419 , 1*20) : 5 Buck 98 
•(DB) *(-/o!. 13) 1926 Cudb 330 (380) *(VoL 20) 1913 
Mad 93 ;93, 91).] 

[5] Under proviso to S. 42 of the Spvi-zc 'Reiiuf 
Act, a s ti + . for mere declaration of title wih not be 
tnai'itainab’e wh^ra p'aintiff is able to ask for a decree 
for possession a 1 so but, abstains irom doing so, {Vol. 28) 
Ud'J Pat *-il9 (220, 221) ( J 11) *jVo ! . 3) 1010 Low Bur 
88 ( 8 3) gJ:2) ; '(7)5) Id Mad -Ido ( 107; ("DBj ** \ ’92) 1*5 
Mad 271 (2 Vi) (DB;. 

[8] Plaintiff not ab:o to sue for possession — Be wnl 
be entitled to sue foe a mere declaration and his suit 
will come under Seh. If, Art 17 (in). (Vo!, 80) 1943 
Oudh 482 (183 5 (DB) ♦(Vol 11) 1924 Pat 385 (388) 
(D15) *(Vol. \) 1917 Cal 559 '559) (DB) *P18) 56 Mad 
82 m) (DB)' *04) 27 Mad 591 (593,' 594) (DB) 

♦(Vol. 29) 1912 Oudh 53 (GO): 17 Luck 145 (DB) 
♦(Voi. 19) 1932 Lah 97 (98) (DB) *,Voi. 9} 1922 Cal 
419(420): 49 Cal 544 <B3) *(>91) 1891 Bom PJ 38 
(DB) *( 5 d4) 189 i All IV N U (12) |DB). 

[2®t? a!sa (Vol, 14) 1927 Nag 316 (317),] 

[7] Plaintiff suing for possession simpliciter — Court 
cannot demand court-fee under this clause on ground 
that suit as framed will not bo maintainable under law, 
unless he obtains declaration of title. (Vol, 16) 1929 
Nag 276 (276), 

3. Suit for declaration and Injunction.— [1] Sait 
for declaration and injunction will come under this 
clause where injunction is asked for as a consequential 
relief based on declaratory decree. (Vol. 24) 1937 Nag 
14 (15) *(’.36) 88 Pun L R 688 (689) (DB) *(’S5) 1985 
All L Jour 1319 (1320) (DB) * (Vol. 17) 1930 Sind 198 
<199) * (’12) 59 Cal 704 (710) (DB) *(’94) 18 Bom 100 
(108) (DB) * (Vol. 12) 1925 Mad 1143 (1143) # (Vol. 9) 
1922 Sind 20 (21) : 16 Sind LB 109 ♦(Vol. 5) 1918 Cai 
193 (194) (DB) * (Vol. 8) 1916 Cal 392 (393) (DB) 
* {*86)10 Bom 00 (61). 

' [2] A suit for declaration is not one urder this clause 
merely because an ad inte im injunction is asked for. 
(Vol, 27) 1940 Pat 158 (159) : 18 Pat 756 (DB). 

. [See (Vol* 1922 Sind 20 (21): 16 Sind L R 109.] 

[But see (Vol 13) 1926 Pat 249 (251) : 5 Pat 211 
*{Voi U) 1924 Pat5d2 (5*5): 3 Pat 640 *;*12) 39 
Cal 701 (710) (DB).] 

[3] PI p.i mid suing for declaration and Hffju notion as 
independent, rebel's — Sck. 11 Art 17 (iii) will apply to 
former relief and H. 7 (iv) (d) will apply to latter relief. 
(Voi. 13) 1926 All 423 (423) : 48 All 412 (DB) *(’04) 
1904 Pun L l< No. 118 P. 419 (422) (DB), 

[4j Prayer for injunction superfluous — Suit held to 
be one for pure declaration* (’40)^2 Pun L R 864 (365) 


*(Yol. 22) 1935 Mad 318 (318) *(Vol. 5) 1913 PC 188 
(191) : 43 Bom 507 : 46 Ind App 24 (PC). 

[5] In the following case suit was held to be really 
for possession though ostensibly it professed to be on© 
3or declaration and injunction. (Vol. 17) 1930 Cai 41' 
(42) (DB). 

[6] In the following oases suit was mentioned as 
falling under els. (c) and (d) of this paragraph. (Vol. 
26) 1939 Cal 743 (744) : T L R (1939) *J Cal 20 *iVol. 
25) 1938 Cai 302 (303) *(Vol. 11) 1924 Nag 316 f 318) 
e;DB)*(’13) 1913 Pun LR No 232 page 775 (779): 
1913 Pun Re No. 93 (DB) * ('92) 17 bom 56 ,'80, 61) 
(DB). 

4 Suit to set aside decrees and instruments - General 
— [1] A suit for a mere declaration that an instra mant 
or decree is void against plaintiff comes under Sob. 17, 
Art. 17 (iii). (Voi. 20) 1*33 All 4bS (490) ; 55 All 791 
(FBj *(Vol. 18) 1931 All 369 (372): 53 Ail 552 (DB) 
♦ (Vol. 4) 1917 Cai 668 (6 69) (DB) *(’03) 30 Cai 783 
(790) (DB) *(’96) 20 Bom 786 (742) (DB) *{’84) 

1 Mad 1,14 (136). 

[See olso (Voi. 29) 1942 Pat 309 (309}.] 

[2] Suit to declare decree void — Soli, II Art. 17 fv) 

; Bom) applies (Voi. 32) 1945 Bom 474 (475) (DB). 

3] Sait for cancellation of instrument or decree 
tans und*r S 7 (iv i (a), (Vol. 30) 1943 Pat 102 (107): 

21 Pi it. 720 *(Voi. 25) 1938 Oudh 1 (7): 13 Luck 628 
(Fii) *(*85) 02 Cal 479 (482) *(Voi. 21) 1934 Cudh 505 
(506) (DB) ♦(Vol. 20) 1933 Nag 214 (215) *{Voi. 8) 
1921 Pat 78 (80): 5 Pat L Jour 540 (DB) ♦(Vol. 7) ) 
1920 Nag 243 (243): 16 Nag L R 84 (DB) ♦(Vol. 8) 
1919 Mad 223 (224) (DB) *(Vol. 5) 1916 Upp Bur 4 (5) : 

2 Upp Bur Rul 102 *(’01) 28 Cal 334 (338) (DB)* 

( 04) 27 Mad 480 (481) (DB). 

[S&e (Vol. 23) 1941 Lah 265 (267) (DB).] 

[4] The following cases hold that a suit for cancel- 
lation ci instrument or decree wiil come under Sch. I, 
Art. 1. (Voi. 23) 1936 All 710 (712) (DB) ♦(Vol 20) 
1933 All 488 (489,490): 55 All 791 (FB) * (Vol. 28) 
1941 Lah 97 (104, 105, 106, 108): ILE (1941) Lain 
451 (FB) *( J 41) 16 Luck 526 (527) ^DB) *(Voi. 19) 
1932 Ail 485 (487) : oi All 812 (FB). 

[5] If on true construction of plaint suit appears to 
be one for cancellation, it must be held to be such a 
suit although prayer portion of plaint may be cast in 
a declaratory form. (Vol. 31) 1944 Pat 17 (20, 21, 24) r 

22 Pat 783 (F13) ♦(VeU 30) 1943 Nag 70 (71): I L E 
(1943) Nag 440 *(Vol. 80) 1943 Pat 102 (107) : 21 Pat 
720 ♦(Vol. 28) 1941 Lah 97 (99) : ILE (1941) Lah 
451 (FB) ♦(Vol. 25) 1938 All 481 (482) :1 LB (1988) 
All 470 (DB) ♦(Vol. 25) 1988 Nag 183 (185); I LB 
(1939) Nag 373 (DB) *(Voi. 25) 1938 Oudh 1 (6, 7): 
13 Luck 628 (FB) ♦(Vol. 24) 1937 All 411 (412, 414) ; 
X L R (1937) Ail 259 (DB) ♦(Vol. 33) 1936 Pesh 180 
(181) *(Vol. 21) 1934 Lah 285 (236, 237) (DB). 

[6] Suit merely for a declaration — Courts are not 

entitled to treat' it as being one for cancellation 
merely because plaintiff’s proper remedy is to ask for 
cancellation and a tuit for a bare declaration is not 
maintainable under the circumstances of the case. 
C36-43) Tax Dec (Nag) 51 (52) ♦ (Vol. 20) 1933 AU 
488 (490) : 55 All 791 (FB) *(Vol. 12) 1925 Mad 713 
(714) *(VoL 25) 1938 Mad 645 (646) *(Vol. 22) 1935 
All 817 (829 ) : 58 AU 146 (f B). • ; 

. [7] Plaintiff being a party to instrument 6r dW«e 
sought to be avoided. — Decree or instrument! Hot 
absolutely void — He must sue for cahC6HAtton*--Mere 
suit for declaration that it is not binding on plaintiff 
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will not be competent. (Vol. 30) 1943 Mad 106 (107) 
*(Vol. 31) 1944 Mad 478 (478, 479) (DB) (Suit for 
declaration that compromise decree is not binding on 
plaintiff — If cancellation is necessarily implied, suit 
comes under S.7 (iv) (a) (Mad)) *,Vol. 33) 1946 Nag 30 
(31): ILB (1945) Nag 975 (DB) (Agreement under 
Debt Conciliation Act Suit by representatives of 
debtor to have deoree unenforceable— Ad valorem 
oourt-fee is required.) *(VoI. 29) 1942 Pat 60 (62) : 
20 Pat 780 (DB) *(Vol. 27) 1940 Mad 113 (118, 123) : 
ILB (1940) Mad 259 (FB) *(’36-43) Tax Dec (Nag) 
36 (38) *(Vol. 2) 1915 Mad 948 (950) : 38 Mad 922 
(FB) *{Vol. 20) 1933 Pesh 13 (14) (DB) *iVol. 29) 
1942 Pat 309 (309) *(VoI. 28) 1941 Lah 284 (285) : 
ILB (1942) Lah 379 (DB) *(’41) 16 Luck 526 (527) 
(DB) *(Vol. 25) 1938 Nag 183 (184) : I L R (1939) 
Nag 873 (DB) *(Vol. 25) 1938 Oudb 1 (7) : 13 Luck 
628 (FB) *(Vol. 24) 1937 All 411 (412, 414) :ILB 
(1937) All 259 (DB) *(Vol. 21) 1934 Pesh 109 (110) 
*(Vol. 16) 1929 Lah 463 (464) (DB) *(Vol. 14) 1927 
Lah 499 (500): 8 Lah 531 (DB). 

[But see (Vol. 15) 1928 Mad 416 (419) : 51 Mad 664 
(DB).] 

[8] Plaintiff being third party to do3ument or 
deoree— He may avoid it by merely suing for a decla- 
ratory decree to the effect that deed or decree is not 
binding on him. (Vol. 31) 1944 Mad 19 (19) : I L B 
(1944) Mad 430 *(Vol. 33) 1946 Mad 181 (183, 184). 
(Suit on mortgage — Prayer for sale if mortgaged pro- 
perty free from claims of other alienees— Plaintiff not 
party to document of alienation -Belief of cancellation 
not necessary) *(Vol. 34) 1947 Mad 130 (130) *(Vol. 
80) 1943 Lah 348 (349) : I L R (1943) Lah 565 (DB) 
*(Vol. 30) 1943 Mad 490 (491) *(Vol. 29) 1942 Pat 60 
(62, 63) : 20 Pat 780 (DB) *(Vol. 28) 1941 Lah 159 
(160) (DB) *(’36-43) Tax Dec (Nag) 36 (38). 

[9] Alienation by a Hindu widow is not void but 
only voidable by reversioner— He can sue alienee for 
possession — Mere declaration would be enough, though 
St would not be necessary for purpose of decreeing 
possession in favour of reversioner. (’07) 34 Cal 329 
(333): 34 Ind App 87 (PG). 


[10] Instrument or deoree absolutely void— Mere 
suit for declaration would be enough to enable plaintiff 
to avoid it and get relief inconsistent with it although 
he may have been party to document or decree. (’86- 
43) Tax Dec (Nag) 36 (37, 88) *(Vol. 38) 1946 Mad 
842 (848, 344) (Allegation that material page of 
document fraudulently abstracted by defendant— Soh. 
II Art. 17 A (Mad) applies) *(Vol. 31) 1944 Mad 408 
(408) (DB) *(’08) 80 All 375 (377) (DB) *(Vol. 20) 
1933 Rang 109 (HO): 11 Rang 66. 


[11] Document attacked as being sham transaction 
—Plaintiff being party to the deed — Held that relief 
prayed for Bhould be cancellation and not mere decla- 
ration. (Vol. 84) 1947 Mad 57 (57, 58). 

[123 Vvt adopted by Madras High Court to deter- 
mine if suit attacking instrument is one for bare 
declaration or for its cancellation, is to see if instru- 
ment is one which cannot be avoided by plaintiff except 
by suit for setting it aside. (Vol. 16) 1929 Mad 896 
(898) (DB) *(1900) 23 Mad 490 (491, 492) (DB)* 
(Vol. 23) 1986 Mad 266 (266). 

[13] According to following cases test as to whether 
a suit attacking an instrument is for declaration or 
cancellation is to see whether suit falls under S. 39 or 
8. 42. (Vol. 22) 1935 All 817 (822) : 58 All 146 (FB) 
*(Vol. 28) 1836 Lah 703 (708) (DB) *(Vel. 21) 1934 


Oudh 505 (506) (DB) *(Vol. 18) 19*1 Pat 78 (79) : 10< 
Pat 432 (DB) *(Vol. 36) 1929 Nag 71 (72): 25 Nag 
L R 52 *(Vol. 28) 1941 Rang 269 (270) : 1941 Rang 
L B 387 *(Vol. 20) 1933 Oudh 116 (117) : 8 Luck 674 
(DB). 

[14] Express prayer for cancellation of instrument 

Suit will be held to be one under S. 39 and as such for 
cancellation for purposes of court-fees. (Vol. 28) 1941 
Lah 265 (267) (DB) *(’35) 62 Cal 479 (481) *(Vol.20) 
1933 Bang 410 (410) (DB*) *(V.L 20) 1933 Rang 40 
(40) *(Vol. 16) 1929 Oudh 491 (493) : 5 Luck 235 
(DB) *(Vol. 5) 1918 Pat 482 (483) : 3 Pat L Jour 194 
*(Vol. 3) 1916 Lah 21 (21) : 1916 Pun Re No. 871 
(DB) *(’05) 29 Bom 207 (210) (DB) *(’01) 28 Cal 334 
(338) (DB). 

[But see (Vol. 20) 1933 Oudh 116 (117): 8 Luck 
674 (DB). 

[15] No express prayer for cancellation— Court must 
consider if primary object of plaintiff is to attack 
instrument and have it adjudged void or voidable or 
whether object is only to obtain declaration of plaintiff’s 
rights in property and instrument is moroly referred to 
incidentally. (Vol. 22) 1935 All 817 (822) : 58 All 148. 
(FB). 

[16] Instrument being one which cannot be avoided 
by plaintiff otherwise than by bringing a suit for 
setting it aside — Primary object of plaintiff is to attack 
instrument and get it vacated by Court. (Vol. 31) 1944 
Pat 17 (24) : 22 Pat 783 (FB) *(Vol. 28) 1941 Lab 97 
(99, 106) : I L R (1941) Lah 451 (FB) (Overruling 
(Vol. 10) 1923 Lah 373 (DB)) *(Vol. 22) 1935 Lah 611 
(DB) *(Vol. 22) 1935 A1L207 (208, 210): 57 AU 638. 
(DU). 

[17] If a dooument is void and is deolared to be void 
its actual cancellation cannot by itself be a very valua- 
ble remedy. (Vol. 28) 1941 Lah 265 (267) (DB). 

[18] Section 89, Speoiflo Relief Act does not apply to- 
decrees. (Vol. 18) 1931 All 369 (370) : 53 All 552 (DB), 

[But see (’40) 1940 Nag L Jour 96 (97).] 

[19] In the following case a third party’s suit to- 
avoid a decree was held to be one for cancellation. cm 
152 Ind Gas 847 (847) (DB) (Lah) *(Vol. 20) 1933 Nag; 
214 (215). 

[20] Salt impeaching instrument by person having 
present interest in property sought to be affected by 
instrument— Suit held to be under S. 39 and one for 
cancellation of instrument for purpose of court-fees. 
(VoL 22) 1935 All 817 (833) : 58 AU 146 (FB). 

[21] Suit seeking to avoid decree— Held suit cm 
never be mere suit for declaration coming under Soh. 
II, Art 17 (iti). (Vol 25) 1938 Oudh 201 (203, 204) : 14 
Luck 176 (FB) *(Vol. 23) 1938 Oudh 1 (7) : 13 Luck 
628 (FB). 

[See (12) 39 Oal 704 (709, 710) (DB),] 

[22] Deed of transfer not requiring letting aside by 
Court— Plaintiff entitled to get back possession from 
defendant — He will have to claim possepfeioa in his suit 
—Such suit comes under this clause, (VoL29)1942 
Lah 209 (210, 211) (DB) *(Yol. 11) 1924 AU 612 (612); 
47 All 78 *(VoL 9) 1922 AU 358 (360) : 44 AU 629. 

[See attr(YoL 30) 1943 Pat 102 (107) : 21 Pat 720.], 

[23] Where plaintiff is in a position to ask for soma 
relief besides a mere declaration that a certain docu- 
ment which is void against him, does not affect his 
rights, his suit will come under this clause, ('Vol. 30) 
1943 Mad 490 (491) * (Vol. 23) 1938 Mad 474 (475)* 
Cm 4 All 320 (32$ (FB), 
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[24] Possession delivered to transferee unler void- 
ble deed requiring suit to set it aside— Suit brought for 
setting aside deed and for recovery of possession — Suit 
for purposes of court-fee, is only one for cancellation of 
deed— Prayer for possession is only ancillary. (Vol. 26) 
1989 Mad 462 (468) : IL R (1989) Mad 764 * (Vol. 25) 
1938 Mad 921 (922). 

[Sc© (Vol. 20) 1933 Sind 53 (55).] 

[25] Suit to declare sale deed invalid and for 
r, possession — Cause of action for suit under S. 39, Specific 
.Belief Act and Euit for declaration and possession under 
.8. 42, Specific Relief Act would be different— S. 17 (1) 
would apply. (Vol. 82) 1945 All 290 (290) : I LR (1945) 
All 516 (DB). 

[26] Suit by vendee under sale deed for refund of 
consideration on ground that he has been induced by 
fraud to purchase property is really one for setting 
.aside deed — Relief as to refund is only ancillary. (Vol, 
18) 1926 Mad 96 (99). 

[27] Suit to have rate of maintenance fixedly decre 6 
altered owing to change in circumstances is not one to 
set aside decree for purposes of court-fees. (Vol. 22) 
1935 Mad 655 (655) : 59 Mad 159 * (Vol. 32) 1945 Nag 
264 (266) : I L R (1945) Nag 661 (DB). 

[28] Suit for declaration that decree is fraudulent 
•collusive, etc,, and that family property of plaintiff is 
not liable to be taken in execution of decree comes 
under this clause. (’13) 40 Cal 615 (617, 618) (DB). 

5. Suit lor setting aside decree and execution sale.— 

£1] Decree executed and property sold in execution — 
Suit brought thereafter for impeaching decree— If decree 
is void against plaintiff suit would be for declaration 
that deeree is void.— No suit for cancelling sale neces- 
sary. (Vol. 30) 1943 Lah 348 (349) : X L R (1943) Lah 
.565 (DB). 

[2] Possession delivered to auction-purchaser— It is 
open to plaintiff to sue for declaration that decree and 
.sale are void and as a consequential relief, for possession 
of property sold— Suit will come under this clause. 
4 Vol. 18) 1931 Mad 375 (376) * (Vol. 15) 1928 All 248 
,(250) : 50 All 610. 

[3] Decree requiring setting aside before it can be 
avoided— Suit will be for setting aside decree though 
sale has taken place in execution of decree and sale is 
also attacked — No separate court-fee will be necessary 
for setting aside sale. (Vol. 31) 1944 Qudh 118 (HSD • 
19 Luck 54 (DB). 

[4] Decree requiring setting aside before it can be 
avoided— Sale in execution— Possession delivered to 
auction-purchaser — Plaintiff suing to recover possession 
.also — Held setting aside of deeree is substantive relief 
and recovery of possession is only ancillary relief. (Vol. 
7) 1920 Pat 656 (658, 659) : 4 Pat L Jour 703 (DB) * 
(Vol. 7) 1920 Pat 290 (290) : 5 Pat L Jour 394 (DB) * 
(Vol. 2) 1915 Mad 550 (551) : 38 Mad 1184 (DB). 

[Bui see (Vol. 31) 1944 Oudh 118 (119) : 19 Luck 
U (DB) * (Vol, 9) 1922 Cal 242 (243) (DB).] 

[5] Validity of decree not questioned but sale in exe- 
cution of decree attacked as a nullity— Suit for recovery 
of property is one for possession falling under S. 7, para 
(v). (Vol, 9) 1922 Cal 506 (507): 49 Cal 880 (DB). 

6. Suit for setting aside deeree and for refund of 
money realised under it.— [1] Suit by A for declaring 
that decree obtained by B against C is null and void 
;ahd for refund pf amount realised by B under his decree 


by way of rateable distribution comes under this clause. 
(Vol. 24) 1937 Nag 316 (817) : I L R (1938) Nag 302, 

7. Suit for setting aside deeree and for injunction 
against execution. — [1] Suit for declaring decree to be 
void and for injunction restraining its execution will 
come under this clause. (Vol, 27) 1940 Cal 482 (484) : 

I L R (1940) 1 Cal 409 * (Vol. 21) 1934 Rang 162 
(152, 153) (DB) * (Vol. 20) 1933 Nag 214 (215) * (Vol. 
2) 1915 Mad 948 (950) : 38 Mad 922 (FB) * (’86) 1886 
All W N 54 (55) (FB). 

[2] Suit for declaring decree to be fraudulent and for 
injunction will come under this clause. (Vol. 20) 1933 
Lah 246 (246, 247) : 13 Lah 788 * (Vol. 11) 1924 Cal 
969 (970) (DB) * (Vol. 9) 1922 Cal 242 (243) (DB). 

[8] Sob. II, Art. 17 (v), (Bombay) and (Sind), will 
not apply to suit to set aside decree and for injunction 
restraining its execution — Separate court-fee must be 
paid in respect of injunction. (Vol. 24) 1937 Sind 241 
(242) : 31 Sind L R 442 (FB). 

[4] Decree void against plaintiff — It is not necessary 
for him, when suing for a declaration that decree is not 
capable of being executed against him, to ask for in- 
junction against execution. (Vol. 16) 1929 Lah 446(447) 
* (’13) 17 Cal L Jour 80 (33) (DB). 

[But see (Vol. 6) 1919 Lah 63 (64) (DB).] 

8. Suit for avoiding deed of transfer or decree— 
Plaintiff not entitled to sue for possession— Ef feet 
on Court-fee. — [1] Suit to set aside sale-deed — Plain- 
tiff in possession of property affected — Value of relief 
for purposes of court* fees would be consideration for 
which sale-deed was executed and not market value of 
property. (Vol. 27) 1940 Oudh 248 (249) : 15 Luck 531, 

[2] Plaintiff in possession — Document sought to be 
avoided absolutely void— Suit will come under Sch. IL 
Art. 17 (Hi) (Vol. 10) 1923 Cal 362 (363) (DB). 

[3] In the following cases deed in question was not 
absolutely void and plaintiff was a party to deed. It was 
held that suit was one for a bare declaration and not for 
cancellation, because plaintiff was in possession. (Vol. 
20) 1933 Oudh 127 (127) (DB) * (’32) 138 Ina Cas 147 
(148) (Oudh). 

[But see (Vol. 8) 1921 Oudh 217 (219) : 24 Oudh 
Cas 361 (DB).] 

9. Suit to set aside deeree for partition and for fresh 
partition . — [1] Suit to set aside prior decree for partition 
with prayer for fresh partition — Held suit is for decla- 
ratory decree where consequential relief is prayed. (Vol, 
28) 1941 Sind 154 (157) : I L R (1941) Kar 102 (DB) * 
(Vol. 26) 1939 Cal 627 (627) (DB) * (Vol. 25) 1938 Sind 
189 (190) : 32 Sind L E 124 (DB). 

10. Minor.— [1] Decree passed against minor repre- 
sented by duly qualified guardian impeaching by means 
of suit decree on ground of fraud, collusion or gross 
negligence of guardian— Suit would be one for setting 
aside or cancellation of decree and not mere declaratory 
suit for purposes of court-fees. (Vol. 29) 1942 Pat 309 
(309) * (Vol. 27) 1940 Mad 113 (118) : ILR(1940) 
Mad 259 (FB) * (Vol. 23) 1936 Pesh 180 (181) * (Vol. 
19) 1932 All 485 (487) : 54 All 812 (FB) * (Vol. 19) 
1932 Lah 132 (133) : 13 Lah 391 (DB) * (Vol. 8) 1921 
Oudh 217 (219) : 24 Oudh Cas 861. 

[2] Minor not represented by guardian in former suit 
— Decree would be absolutely void against him_-He 
can simply sue for declaration that decree is - void 
against him. (’36-43) Tax Deo (Nag) 36 (38) # (Vol 23) 
1936 Mad 470 (470). ' - , » 
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[3] Oontracii or transfer of property made by minor 
—Suit, by minor to avoid sach a transaction ■would only 
if>« a suit* for mere declaration under Seh. II, Art 17 
fin), (Vol. 20} 193:* Kang 109 (110) : 11 Hang 66. 

[4] Guardian transfering minor’s property in circum- 
s in which such a transfer is not justified — Minor 

>b not bound to sue to set aside trnnfdci — Minor’s suit 
hv declaring invalidity o[ transf* r would be only lor 
mem declaration coming uuder Sell. II, Art. 17 [iii). 
jVol. 30) 1943 Mad 427 (428) (Vol. 15) 1928 Mad 8 10 
;Bl0) (DiP, 

[‘Bui see {Vol. 25) 1938 Mad 5)21 (922) * (’37) Ih ii 
( 1937) 2 Cal 501 (504) (OK) * (Vol. 24) 1937 Pat 111 
(142) (DB) -t (Vo* i(i) 1929 Mail 60S (669) * (Vo!. 34) 
1917 Mad 130 (131) * (’ll) 7 Nag JL» li 190 (191)3 

tl. iKnJu joint family.— [1] In Urn following case;, 
auh. for avoiding # d<vr>’e passed against, manager of a 
P'id Hindu r :imih was treated as one for cancellation 
m ihe.vc. (Voi. 31} 1944 Mad 19 (.19): ILK (1944) 
Ma i 439 * (Vol. 3l) 1944 All 208 (209) : ILK (1944) 
All 388 * (You 34) 1947 Mad 10 (17) (Vol 30) 1943 
Mag 70 (73, 74, 76) : I L K (1943) Nag 140 * (Vol. 28) 
1941 Lab 97 (105) : I L It (1941) I ih 451 (Eli) a 
(Vol 23) 1936 Lab 166 (166) (DB) • (Voi. 2J ) 193 i 
Oudb 212 (212) : 8 Luck 668 * (Vol. 17) 1930 0;Hli 
101 (104, 105) : 5 Luck 474 (Oil) * (Vol. 7) 1920 Pat 
*90 (290) : ft Pat L .Tour 394 (DB) * (Vol 5) 1918 pat 
131 (331. 132) : 4 Pat L Jour 191 (DB). 

[2] In the following eases suit for avoiding decree 
d against manager of joint family was treated as 
suit for mere declaration, (1935) 16 Lab 752 (755) (D11) 
* (Vol. 22) 1935 All 0G7 (669) : 57 Ail 943 (D13) * 
IV oL 21) 1934 Oudk 212 (213) (DB). 

{3J Morlfyige decree against Hindu father— Suit by 
son lor uee’aration that decree was not binding on him 
on ground of want of necessity and also immoralitv and 
illegality of debt — Sail is one for declaration with in- 
junction as a consequential relief as decree for declara- 
tion pure and simple cannot slop execution of decree 
(Vol, 32) 1945 Lah 13 (14) (DB). 

[4] Suit by Junior member of Hindu Joint family 
seeking to avoid alienation of joint family property by 
manager— Suit is mere suit for declaration. (Vol. 22) 
1935 All 817 (824, 829) : 58 All 146 (FB) * (Vol. 22) 
1935 Mad 66 (67) : 68 Mad 385 * (Vol 12) 1925 Mad 
713 (713, 714). 

(But see (Vol, 29) 1942 Lab 209 (210, 211) (DB) * 
(Vol 28) 1941 Lab 97 (105) :I LB (1941) Lab 451 
(FB) * (185) 1885 Ail W N 48 (49) * (Vol 12) 1925 
Mad 1248 (1249) (l)B).3 

[5j Suit for possession of some properties sold by 
private sale and some in execution of mortgage decree - 
With regard to properties sold in execution of mortgage 
decree plaintiff must state amount at which relief 
•ought is valued — With regard toother properties value 
shall be decreed to be twenty times the revenue payable 
for them* (Vol 32) 1945 Pat 421 (424) : 24 Pat 334 
(DB). 

12. Suit by Hindu reversioners,— £1] Alienation by 
Hindu — Suit by reversioners for declaration that aliena- 
tion will not be binding on them will come under Sob. 
II, Art. 17 <ui), (Vol. 20) 19S3 Mad 108 (109) * (’93) 
1893 Pan Be No 109. p, 430 (433) * (»77) 1877 Pun 
Be No. 70 p. 181 (182) (DB). 

(2] A ; reversioner can sue for injunction or for 
appointment of Kecemr for estate during life-time of 


the v/kur.v. E ho can r\ ake . i3 :h;it sli:' i:.is Vsn wasting 
or nMn?»j:nmginy Me tnju vE. -,i cr *-p 'o;: Lv.ont 

of Kcceivi-t* a^ked tor nio r^ with Geeluraiiuu \A here 

declaration and injunction os appoirtment of Beoeiver 
iur jii'ugln, ab joint relief, suit w’l c ’nder this 
claust . (Vol. 19)1932 Ail Il4 (115, Hoi : 54 ,\1: %Y1 
v (W 53: 1 0 Vf » A !!3V2 (89;’.,: 1 L 11 (12 Hi) :\i\ ’,55 
(OV>\ * (Vol. 11)1921 3 LG t::i7, :;l8mdD) (Vol 

9) 1992 17V 61 ,01) J ;V,G V :^17 M*d JLJJ (1 j ii. 

LOj P,«.i « l-iii sued lor dedarai.on that «-orl.nia ?die- a- 
Lto.t would be .oid beyond widow 1 ; hu-timo nv-d for 
ivrpoio-m-nt ol Kooeiver to Ui<? estate— if eM that 
latter iH'.ei was not consequimual rebel within the 
n^’cU.ui,; Oi ibis clause. (Vol. L>) LL6 Maa 678 t678. 
679;. 

(4) A suit in which merely ad interim injunction is 
pra^ ,d tor or in winch a Keoeiver is sought to be appmut- 
wd miring pendency o£ the mil is not o.tu mr an 
injunction or a!‘p°in^nent of Kacuwr. (Vol *271 194 n 
Pal 358 (158, 159) : 18 Put 758 (DB). 

[So.* (Vol. 25; 1 '.08 Mail li (UP; : I ! , l< 

Mad im (DB).] 

1*7] Where a ivide... d’i« i-:7m.;3ai b . hu.i- 

laitfJV. '-roper l.y and tlv* •■lU.noo :u U> no.; r^um, ilia 
reverr.innor is entitled to sue alieiie* hiVaij^U *,vav for 
poss-ssion. Ho is not bound to sue Kn* hu! ung ’aside 
alienation. ('07) 34 Cal 329(333, 331) : 31 Ltd App 
87 (PC), 

[<\ Ko vers inner after widow's death nml praying 
thit ii may be held that art alienation by widow is* not 
binding on him and that possession may" be deon eel in 
his favour ouit will bo one imnply fur potibessiou — 
Prayvr for declaration— Court can ignore the prayer and 
treat suit as simple Mill for posmssi m. (Vol 91 1922 
Pat 615 (016, 017): 2 Pat 12ft (SB) * (V*»!. TV 1920 
Ail 158 (159). 

[7] Suit for possession oi property alienated by 
Hindu widow with declaration that plaintiff was owner 
of property i< nd that sale deed iu reuptcl thereof was 
iHcga' Held rAiit'Oi possession being principal roiim 
and ii <t couscMjUentirJ relief ymt was governed by S. 7 
v» • Marked value at data of suit held Hiuuid be ^onsb 
df»re<u (Vol. 33) 1945 Lon. 3U3 (365) (DB), 

if plaintiff clearly wants a deciaiatory decree to 
be. pa&aed in addition to decree for poisessVni, Court 
will not be entitled to Ignore th;; prayer for ouiluraBon. 
(Vcl 22) 1935 Mad 346 (347). 

^[9] fa the following eases relief as to por^wou was 
treated as consequential relief. (Vol 301 194 » Sind 56 
(58) : ILK (1943) Kar 358 (DB) * (Vol. 1221 Pat 
57 (59) : 6 Pat L Jour 101 (DC;, •* 

13. Malabar tarward,— [1] Suit by member of Mala- 
bar tar wad for declaration that instrument executed by 
other members including kaimvan is not bidding on 
hi in— Suit i* for mere declaration. PO 7) 80 Mad 18 
(20, 2L (DB) * (‘91) 14 Mad 26 (28) (DB), 

[2] Some of the members of Malabar tar wad, being 
dissatisfied with a partition arrangement entered into 
during their minority, sued to have partition doed set 
aside. Held that suit was for cancellation of partition 
deed and was governed by S. 7 (IV- A) of Madras 
Amendment. (Voi. 19) 1932 Mad 491 (492, 498). 

[8j Suit by junior member of tarwad seeking to avoid 
decree passed against kamavan in his respmwntative 
capacity as karaavan will be one for cancellation of 
decree but if allegation of plaintiff is that peraott 
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against whom decree had been obtained wa3 not karna- 
van he can sue for mere declaration. (Vol. 31) 1944 
Mad 19 (19) : I L R (1944) Mad 430 * (Vol. 32) 1945 
Mad 430 (431) : I L R (1945) Mad BBS * (’40) 1940 
2 Mad L Jour 53 (NBC). 

[But see (Vol. 18) 1931 Mad 375 (376).] 

14. Deed of adoption — [1] Mere suit for declaration 
is enough for the purpose of avoiding a deed of adop- 
tion. (Vol. 25) 1938 Mad 824 (826). 

[See also (Vol. 24) 1937 Rang 400 (400) * (Vol. 18) 
1931 Rang 319 (320) : 9 Rang 401 (DB).] 

15. Suit under S. 53, Transfer of Property Act,— 

[1] Creditor’s suit under S. 53 Transfer of Property 
Act is a purely declaratory suit foe purposes of Court- 
fee. (Vol. 26) 1939 Mad 894 (895) : I L R (1940) Mad 
73. 

16. Other illustrative cases.— [1] Suits for damages . 
— Plaintiff seeking account of his father’s estate from 
defendant, as executor appointed under his father’s 
will and in default of obtaining such accounts claiming 
damages to the extent of a definite sum — He is liable 
to pay ad valorem court- fee on such amount. (’71) 16 
Suth W R 1$6 (157) (DB). 

[2] Suit for assessment of rent and for recovery of a 
specific sum of money as damages for use and occupa- 
tion of land is to obtain a declaratory decree or order 
where consequential relief is prayed. (Vol. 6) 1919 Pat 
541 (542) : 4 Pat L Jour 561. 

[3] Suits to set aside revenue sales. — A suit to have 
a revenue sale set aside must be stamped as one for 
recovery of property. (’82) 9 Cal L Rep 281 (232) (DB). 

[4] Suit to set aside revenue sale and for confirma- 
tion or restoration of possession of property is a suit to 
obtain a declaratory order where consequential relief is 
prayed. (Vol. 22) 1935 Pat 459 (459, 460) (DB) * 
(Vol. 5) 1918 Pat 487 (487) : 3 Pat L Jour 448 (DB). 

[5] Even if interest of plaintiff extends only to a 
portion of property sold, relief asked being that whole 
sale should be set aside, court-fee must be paid on value 
of entire property and not on value of plaintiff’s share. 
(Vol. 5) 1918 Pat 487 (487) : 3 Pat L Jour 448 (DB) * 
(Vol. 11) 1924 Cal 239 (239) : 50 Cal 892 (DB) * (’74) 
12 BeDg L R 370 (372) (FB).; 

[But see (Vol. 22) 1935 Pat 459 (459, 460) (DB).] 

[6] Suits to set aside patni sales. — A suit under S. 
14 of the Bengal Patni Taluks Reguiation (VIII of 
1819) against the zamindar for reversal of the patni 
sale is not a suit for a mere declaratory decree within 
the meaning of Sch. II, Art. 17 (iii). (Vol. 11) 1924 Cal 
751 (732) ; 53 Cal 216 (DB). 

[7] Suits under the Madras Estates Land Act*— 
Suit by a person, unsuccessful in getting himself regis- 
tered as a landholder by the Collector under S. 3 (5) of 
the Madras Estates Land Act (I of 1908), with prayer 
that order of Collector be set aside and plaintiff be 
recognised as landholder, is essentially a suit for a 
declaratory decree falling under Soh. II, Art. 17 A (i) 
as amended by Madras Act V of 1922, (Vol. 23) 1936 
Mad 383 (384) : 59 Mad 882. 

[8] Suits tmder the Bengal Tenancy .4c A— Suit 
by person under 8. 104H of the Bengal Tenancy Act, 
1885, for declaration that his status is that of an 
occupancy ryot and not of tenure-holder ds recorded in 
Settlement Revenue Roll and for set cement of fair and 


equitable rent on that basis in respect of the holding is 
one under S. 7 (iv) (c). (1912) 16 Cal L Jour 383 (384, 
385) (DB) * (’13) 17 Cal L Jour 426 (427) (DB). 

[See (Vol. 28) 1941 Pat 463 (465) (DB)]. 

[9] Application under S. 105 — Several parties joined — 
Stamp of 12 annas is to be put for each tenancy— If 
issue is raised by applicant under S. 105A, then in 
addition to above stamp, a stamp of the amount of ad 
valorem fee chargeable under Sch. I, Art. 1 must be 
put subject to a maximum of twenty rupees in respect 
of each tenancy. (Vol. 19) 1932 Cal 674 (676) : 59 Cal 
997 (DB) * (Vol. 11) 1924 Cal 345 (345) : 50 Cal 903. 

[10] Suit under S. 106 of the Act— Court-fee on 
such application is to bo calculated under Sch. I, Art. 

1 —'Where amount of such ad valorem, fee is less than 
twenty rupees application is to be stamped according 
to valuation put on relief sought subject to maximum 
of 20 rupees in respect of each tenancy. (Vol. 19) 1932 
Cal 674 (676) : 59 Cal 997 (DB). 

[11] Application under S. 105A or S. 106 seeking 
for alteration of rent as recorded in Record of Rights 
— Plaintiff should value his relief against each tenancy 
at ten times the difference between rent claimed and 
rent recorded. (Vol. 19) 1982 Cal 674 (676) : 59 Cal 
997 (DB). 

[12] Suit under proviso toS. 11 1A — Plaintiff claiming 
that he is in possession of occupancy right — He is 
entitled to ask for declaration of his occupancy right — 
In addition to such declaration, plain tifl also asking 
for declaration that entry in the records as to his status 
as tenure-holder is a nullity — Case is one in which 
plaintiff at ks for a declaratory decree with consequential 
relief. (Vol. 4) 1917 Cal 77 (77) : 44 Cal 852 (DB). 

[But see (Vol. 6) 1919 Pat 13 (18) : 4 Pat L Jour 
302.] 

17. Mode of Valuation under para (iv) (General). — 

[1] Different views are held as regards the question 
whether plaintiff is entitled to value his suit arbitrarily 
and in any manner he chooses or whether the Court is 
entitled to revise his valuation and require him to 
correct it. 

(a) According to the following decisions the Court 
has no power under O. 7 R. 11 (b) to interfere with 
plaintiff's valuation under this paragraph. (Vol. 12) 
1925 Bom 282 (282) (DB) *(’78) 2 Bom 219 (226, 227) 
(DB) *(Vol. 33) 1946 Lah 94 (96) (FB) *(Vol. 1) 1914 
Lah 214 (219) : 1913 Pun Re No. Ill (FB) *(Vol. 28) 
1941 Mad 91 (94) : I L R (1941) Mad 157 *(Vol. 29) 
1942i Pesh 4 (5) (DB) *(Vol. 24) 1937 Nag 14 (15, 
16) *(Vol. 14) 1927 Nag 875 (376) *(Vol. 2) 1915 Mad 
948 (950) : 38 Mad 922 (FB). (24 Mad L Jour 233 
(PB) followed) * (Vol. 21) 1934 Rang 268 (269) : 12 
Rang 335 *(VoI, 11) 1924 Rang-378 (379) * (Vol. 25) 
1938 Sind 180 (190) : 32 Sind L R 124 *(Vol. 11) 1924 
Sind 105 (110) : 17 Sind L R 15 *(Vol. 17) 1930 Cal 
686 (688) ; 58 Cal 281 *(Vol, 17) 1930 Cal 478 (474) 
(DB). 

(b) The following cases hold that Court has power 
even in cases coming under this paragraph to consider 
if plaintiff has undervalued relief and to require him 
to correct valuation if Court considers that the 
valuation is too low. (Vol. 26) 1939 Nag 50 (56) : IL3 
(1938) Nag 558. (FB) * (1903) 1903 Pun Re No. 28 Page 
88 (90) *(Vol. 20) 1983 Rang 40 (40) ^(Vol. 11) 1924 
Ail 652 (656) : 46 All 553 (DB) *(Vol. 31) 1944 Pat 
17 (24) : 22 Pat 783 (FB) *iVol. 38) 1945 Pat 421 
(425) : 24 Pat 334 (DB) *(Vol. 80} 1943 P*t 21$ (227) : 
22 Pat 114 (DB) *(Vol. 22) 1985 Lah 689 («89) * (Tot 

281 A. M. 
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28) 1941 Sind 154 (157): I L R (1941) Kar 102 (DB)* 
(Voi. 24) 1937 Sind ‘241 (241, 242) : 31 Sind L 11 442 
(FB) *(VoJ.35, 1938 Cal 302 (304) *(Vol. 21) 1934 
Cal 448 (451) : 01 Cal 796 (FB). 

(e) The following case has held that where plaintiff 
makes an absurd and outrageous valuation in order 
to have Lis sun tried in a particular Court, Court can 
interfere with plaintiffs valuation under S. 151 of the 
Civil Procedure Code. (Vol. 15) 1928 Oudh 260 \261). 

(d) The following eases hold that whatever may he 
tbe ease in regard to other kinds of suits coming under 
this paragraph Coutt is bound tn accept plaintiff’s 
valuation, however arbitrary i'- may bo, in suits for 
accounts. (Voi. 31) 1944 All $4 (87): I L 11 (1914) 
All 133 (OB) *(U2) 1942 Nag L Jour 197 (199) *(Vol. 
28)1941 Bang 322 (324): 1911 Rang L R 512 (FB)* 
(Voi, 28) 1936 Com 166 (163, 167) * (Vol. 23) 1936 
Mad 562 (563) *(Vol. 22) 1935 Bom 212 (212,213) 
(DB) *(Vol. 22) 1935 Rang 13 (14): 12 Rang 512 
(DB) *(Yul. 10) 1932 Mad 656 1657) *(Vol. 13) 1926 
Lah 242 (242). 

[2] In Bengal now the Couit is expressly given 
power to revise and determine the correct valuation if 
in its opinion the subject-matter of the suit has been 
wronglv valued. (Vol. 27) 1940 Cal 482 (484) : I L R 
(1940) 1 Cal 409 *(Vol. 27) 1940 Cal 451 (452) : I L R 
(1940) 2 Cal 166. 

18. Court-fee and | ur Esdiotl en . — [1] The proper 
construction of S. 8, Suits Valuation Act is that suit 
must first be valued for purposes of court-fees and then 
the valuation should be adopted for purpose of 
jurisdiction niso. (Vol. 20) 1939 Cal 155 (156) : I L R 
(1938) 2 Onl 411 (D13) *(Vol. 24) 1937 Bom 167 (169) : 
ILK (1987) Bom 623 ♦(Vol- 21) 1934 Rang 268 
(269) : 12 Rang 335 * (Vol. 12) 1925 All 602 (604) : 47 
All 501 *(Vol. 11) 1924 Nag 316 (318) (DB) *(Vo1. 5) 
1918 V 0 135 (136) : 43 Bom 376 : 46 Ind App 15 
(PC). 

[2] Rules mMe under S. 9, Suits Valuation Act for 
purposes of jurisdiction — Plaintiff is not bound to 
adopt the same valuation for purposes of Court-fee. 
(Voi. 88) 1946 Lah 94 (96) (FB). 

[8] Plaintiff, on the view that this paragraph does 
not apply valuing suit for purposes of jurisdiction— 
•Court cannot on* coming to the conclusion that the suit 
comes under this paragraph, require him to pay court- 
fee on value given for purposes of jurisdiction. (Vol. 
*1) 1984 Rang 268 (269) : 12 Rang 555 ♦(Vol. 14) 
1927 Lah 890 (891) ; 9 Lah 866 (DB). 

[4] In the following cases valuation given by plain- 
tiff for purposes of jurisdiction was adopted for 
purposes of court-fees also. (’86-48) Tax Dec (Nag) 81 
{58) (DB) *(Vol, 23) 1936 Lah 990 (990) (DB) *{’S6) 
38 Pun L R 688 (689) (DB) * (Vol. 21) 1984 Rang 152 
{188) (DB) *(Vol 18 1926 AU 423 (423): 48 Ail 412 
(DB) *(Vol. 9) 1922 All 358 (860): 44 AU 629 *(VoL 
8} 1921 Oudh 217 (218) : 24 0udhCas 861 *(Vol. 8) 
1916 Cai 649 (649) (DB) *(’18) 40 Cal 245 (249) (DB). 

. [5] Value given for purposes of jurisdiction may 
often -furnish a criterion for seeing proper value for 
eourt-fees- (Vol 1) 1914 All 72 (72): 86 All 500 (DB). 

[See (Vol. 25) 1938 Lah 647 (649): ILR (1939) 
Lah 172.1 

[6] Plaintiff may be precluded, opt. principles of 
estoppel, from contending that _ different valuation 
applica tor purposes of court-fee from what 


he has given as value for purposes of jurisdiction. (Vol. 
28) 1941 Lah 97 (108,109): I LB (1941) Lah 451 
(FB) *(Vo’.. 17) 1930 Cai 686 (087) : 58 Cal 281* 
(Vol, 12) 1925 All G02 (604) : 47 All 501. 

[See (Vol. 19) 1932 All 114 (116) : 54 All 232.] 

[7] Plaintiff not giving any value lor court-fee but 
only for jurisdiclion — Latter may be taken as valua for 
court-fee. also. (Vol. 13) 1920 Mad-591 (592). 

[8] Suit for accounts under el. (f) — Value of subject- 
matter of original suit is value given in plaint, unless 
it is enhanced by adjudication that a higher sum is due 
in which case it is this latter sum on which court-fee 
is computed. (Vol. 21) 1934 Lah 488 (491, 492) : 15 
Lah 151 (FB). 

[Sec also (Vol. 31) 1944 Nag 7 (XU) : I L R (1944) 
Nag 63 (DB).] 

19. Valuation of suits coming under clause (c).— 

[1] Relief under this clause is to be valued as a ringle 
and conjoint relief. It is not proper to split, up reliefs 
into a declaration and a consequential relief and value 
each of them separately, add up the values and regard 
the aggregate as the value of the relief. (Vol. 31) 1944 
All 113 (114) ; ILR (1944) All 214 * (Vol. 28) 1941 
Cal 509 (512) (DB) *(*85) 1935 All L Jour 1319 (1820) 
(DB) *(Vol. 17) 1930 Cal 686 (687) : 58 Cal 281 *(Vol. 
2) 1915 Mad 386 (387) (DB). 

[But see (Vol. 12) 1925 All 602 (004): 47 All 501 
♦(Vol. 9) 1922 Lah 236 (287) ♦(Vol. 1) 1914 All 72 
(73) : 36 All 500 (DB).] 

[2] In the following cases the consequential relief 
alone was valued and value of consequential relief was 
taken as the value of the whole relief. (Vol. 27) 1940 
Cal 560 (561) : 1 L R (1940) 2 Cal 33 ♦(Vol. 15) 1928 
Cal 55 (56) (DB) *(Vol. 11) 1924 Pat 582 (585): 3 Pat 
640 *(Vol. 2) 1915 Mad 886 (387) (DB). 

[3] In the following cases it was held that the decla- 
ration should be charged with a eourMee of Rs. 10 
under Sch. II Art. 17 (iii) and the consequential relief 
should be valued separately and chin god with an 
ad valorem fee. (Vol. 21) 1984 Rang 208 (270) : 12 
Rang 335. 

20, Suit to set aside deed or decree— Mode of valu- 
ation.— [1] Suit for setting aside decree— Amount of 
decree would be value of the relief it court-fee is to be 
computed according to value of the relief. (Vol. 9) 1922 
Sind 20 (21) : 16 Sind L R 109 * (’08) 8 Cal L Jour 
485 (488) (DB). 

[See (’40) 1940 Nag L Jour 96 (97).] 

[2] If decree sought to be avoided is mortgage- 
decree, amount of decree or value of plaintiff’s interest 
in the property, whichever is less would be value of tbe 
relief. (Vol. 16) 1929 Rat 615 (817) (DB) *(Vol. 2) 
1915 Cal 705(706): 42 Cal 370 (DB) *{’08)35 Cal 
202 (207): 35 Ind App 22 (PC) (31 Cal 511 over- 
ruled— Suit under O. 21 B. 68 Civil PC). 

[3] Suit for setting aside decree brought after some 
property has been sold in execution of decree — Edd 
value of property will determine value of relief for 
purposes of court-fees, (Vol, 28) 1941 Pat 632 (535) 
(DB) *(VoL 26) 1939 Pat 254 (254). 

[But see (Vol. 9) 1922 Cal 242 (248) (DB)J 

[4J Suit to declare void and cancel instrument of 
relinquishment of management of Gurdwara brought 
by a third person— The value of the property of the 
Guardwara dobs riot determine tbe court-fee or juris- 
diction. (Vok 28)^941 Lah 285 (267) (DB). 
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[5] Sait to set aside pronote— Held, no objective 
valuation is possible. [Vol. 24) 1937 Cal 748 (749) : 
ILR (1938) 1 Cal 196. 

[6] Sait for cancellation of mortgage decree —Can- 
cellation of the decree leaviug defendant with the right 
and opportunity to obtain another similar decree on 
same mortgage in another properly framed suit —Held, 
valuation of claim is value of decree minus value of 
chance of defendant obtaining another decree -Latter 
being incapable of valuation, value of claim was not 
capable of ascertainment. (Yol. 12) 1925 Nag 66 (66). 


[7] Sait brought by members of Malabar tarwad to 
set aside an instrument affecting the whole of the 
tarwad property — The plaint cannot be valued accord- 
ing to the value of whole of the tarwad property but 
must be valued only according to value of plaintiff’s 
share. (’91) 14 Mad 169 (169, 170) (DB). 

21. Court-fee on appeal— Applicability of the 
provisions of Section 7 and Schedule II, Article 17. — 

[1] S. 7 (IY) (c) has been applied to appeal arising 
•from mortgage suit. (Yol. 18) 1931 All 251 (.252) *(Vol. 
15) 1928 Nag 316 (318, 319) : 24 Nag L R 142 *(Vol. 
8) 1921 Oudh 237 (237) : 24 Oudh Cas 295 *(Yol. 5) 
1918 All 79 (81) *(Vol. 5) 1918 Oudh 348 (348) 
*('94) 1894 Bom P 3 153 (154) *(’87) 10 Mad 187 
(188) (DB). 

[2] In some cases, the plaint may fall under one 
paua of S. 7 and the appeal may fall under a 
different para of the same section. In others, the 
piaint may fall under some para of S. 7 and the appeal 
may not fall under S. 7 at all. (Yol. 9) 1922 All 358 
(360): 44 Ail 629 *(Vol. H) 1924 Pat 582 (585): S 
Pat 640. 


[3] Plaintiff’s suit dismissed in its entirety — Appeal 
from decree — Appeal will be governed by same provi- 
sions as suit for purposes of court-fees. (Vol. 19) 1932 
All 114 (117): 54 All 232 *(Vol..l3) 1926 Pat 249 
(251) : 5 Pat 211 *(Vol 8) 1921 Sind 149 (150, 151) : 
16 Sind L R 273 (DB) *(Vol. 5) 1918 Cal 193 (194) 
(DB) *(’86) 10 Bom 60 (61). 


[4] Suit entirely decreed— Defendant’s appeal — 
Appeal will be subject to same provisions as to court- 
fees as the suit. (’41) 16 Luck 526(527) (DB) *(Yol. 20) 
1933 Rang 410 (410) (DB) *(Vol. 16) 1929 Sind 161 
(161) (DB)* (1900) 28 Mad 490 (491, 492) (DB) *(’84) 
10 Cal 380 (382). 

[5] Different views are held as regards the question 
whether the applicability of clauses of Sch. II Art. 17 
to appeals is to be determined with reference to 
the subject-matter in dispute in the appeal or in the 
original suit. 

(a) According to the following decisions the criterion 
is the subject-matter of the suit in the trial Court , 
(Yol. 28) 1941 Lab 123 (127) : ILR (1941) Lah 234 
FB) *(Vol. 15) 1928 Cal 878 (879) : 56 Cal 188* 
(’36-43) Tax Deo (Nag) 47 (48) *(Vol. 20) 1933 All 45 
(46): 54 All 553 *(Yol. l9) 1932 All 221 (222) : 54 
All 347 *(Yol. 9) 1922 Cal 203 (205) (DB). 


(b) It has been held in the following decisions, that 
the criterion for applying the provisions of this article 
to an appeal is only the nature of the subject-matter of 
the appeal (Vol. 25) 1988 Nag 409 (411) : I L R 
(1938) Nag 423 (FB) *(Vol. 24) 1937 Nag 95 (96) 
*(Vol. 24) 1937 Pesb 89 (89, 90) (DB) *(Vol. 24) 1937 
Pesh 31 (32) (DB) *(Vol. 23) 1936 Lah 668 (668)* 
(Yol. 21) 1934 Pat 473 (473) *(Vol. 11) 1924 Pat 582 


(5 85} : 8 Pat 640 *(Vol. 24) 1937 Mad 840 (842) : 
ILR (1938) Mad 253 *(Vol. 28) 1941 Oudh 622 
(623) : 17 Luck 246 *(Vol. 82) 1945 Oudh 30 (31) : 20 
Luck 101 (DB) *(Vol. 23) 1936 All 221 (221) (DB) 
*(Yol. 22) 1935 Lah 14 (15) (DB). 

[6] Suit under any of the clauses of Art. 17— 
Subject-matter of appeal arising from it being the same 
as that in the suit - Same clause will apply to the 
appeal also. (Yol. 26) 1S39 Oudh 90 (91): 14 Luck 
346 (DB) *(Vol. 26) 1939 Oudh 64 (64) (DB) *(Vol. 
24) 1937 Mad 786 (787) : I L R (1987) Mad 9d0 (DB)*" 
(Yol. 20) 1983 Mad 108 (109, HO) *(Voi. 20) 1938 Pat 
224 (232) : 12 Pat 264 (DB) *(Vol, 19) 1932 Cal 47 
(47, 48, 49) : 58 Cal 710 *(Vol. 17) 1930 Lah 839 
(840) (DB) *(Vol. 17) 1930 Rang 164 (168) (DB) 
*(Vol. 11) 1924 Cat 183 (184) *(Vol. 3) 1921 Pat 305 
(806). 

[7] If a suit doe3 not fall under any clause of this 

Article and there is no differenee in subject-matter of 
the appeal which arises from the suit, appeal also will 
not come under this article. (Yol. 25) 1938 All 97 (98) : 
ILR (1938) All 230 (FB) *(Vol. 23) 1936 Oudh 151 
(151): 11 Luck 396 (DB) *(Vol. 9) 1922 Bom 172 

(173): 46 Bom 840 (DB) *(Vol. 1) 1914 Lah 507 

(507) : 1915 Pun Re No. 7 (DB) *(*09) 1 Ind Cas 670 
(673) (DB) (Cal). 

[8] Where the subject-matter of appeal is such that 

there is no specific provision applicable to it, if the 
subject-matter is capable of valuation, Sch. I, Art. 1 will 
apply to the appeal. (Yol. 24) 1937 Oudh 501 (502) 

(DB) *(Vol. 23) 1936 All 216 (217) *(Vol. 23) 1936 

Pesh 232 (232) (DB) *(Vol. 21) 1984 Lah 958 (959) : 
15 Lah 893 (DB)* (Yol. 21) 1934 Mad 230 (231) : 57 
Mad 632 (DB) *(Vol. 18) 1931 Mad 710 (711) *(Vol. 
17) 1930 Lah 825 (826, 827) *(Vol. 6) 1919 Pat 425 
(425) *(’10) 37 Cal 914(917) (DB). 

[See also (Vol. 22) 1935 Nag 83 (86, 88) (FB) * (Vol. 
23) 1936 All 221 (221) (DB).] 

[9] If the subject-matter in appeal is not capable of 
valuation the appeal will come under Sch- II, Art. 17 (vi). 
(Yol. 27) 1940 Oudh 183 (184) : 15 Luck 321 (DB) 

* (Yol. 22) 1935 Bom 111 (112): 59 Bom 439 

* (Yol. 21) 1934 Cal 877 (379) : 61 Cal 320 * (Vol. 20) 
1933 Lah 678 (680) (DB) * (Yol. 15) 1928 Nag 333 
(334, 385) : 25 Nag L R 175 * (Yol. 14) 1927 Lah 189 
(189) * (Yol. 14) 1927 Nag 100 (101, 102) * (’85) 
8 Mad 22 (24) (DB) * (Yol. 11) 1924 Cal 600 (605) 
(DB). 

22. local Amendments. — [1] [A] Section 7 (iv) ( c ) 
Proviso (Madras) — Suit for declaration of title to 
immovable property and for injunction falls under the 
proviso an i court-fee is payable on half the value of the 
immovable property computed in accordance with 
para (v) of S. 7. (Yol. 12) 1925 Mad 1143 (1143) 

* (Yol. 18) 1931 Mad 69 (70). ~ 

[2] proviso should be read with para (v) of S. 7 so as 
to make the words “with reference to” mean invol- 
ving possession of land, houses or gardens. Proviso 
held to be inapplicable to a ease where relief claimed 
was a declaration of right of easement. (Yol. 14) 1927 
Mad 848 (349). 

[3] Words “ the relief sought is with reference to any 
immovable property ” in the proviso, should in some 
sense relate to the title to immovable property. (Yol. 23) 
1936 Mad 201 (202): 59 Mad 962 * (Vol 33) 1946 
Mad 235 (236) : I L R (1946) Mad 885. 

[4] The words “ relief sought ” imthe proviso, must 
be read as relating to the words “ consequential ; relief” 
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in clause (c) of the main Act. (Vol. 23) 1936 Mad 201 
(202) : 59 Mad 962. 

[5] The proviso merely introduces a downward limit 
below which relief sought in respect of immovable 
property consequential on a declaratory decree shall not 
be valued. It does not lay down that if the relief 
sought properly falls within any other provision 
requiring a higher valuation, the higher valuation is 
not to be made. (Vol. 19) 1932 Mad 605 (609) : 
56 Mad 212 (DB). 

[6] [ B } Section 7 (iv) (a) (U. P.). —Suit to obtain 
declaratory decree — Consequential relief sought in 
respect of immovable property — Relief incapable of 
valuation in money — Ad valorem Court-fee is payable 
aB if relief was one for possession of immovable pro- 
perty. (Vol. 27) 1940 Oudh 249 (250) : 15 Luck 415 
(DB). 

[7] The words '‘relief sought ” in para (iv) of the 
amendment mean the whole relief which is prayed for 
in the suit. (Vol. 31) 1944 All 113 (114) : I L R (1944) 
All 214. 

[8] [C] Section 7 (iv) (b) ( U • P.)- — There is 
nothing in law to prevent the plaintiff from valuing a 
relief for accounting at any figure chosen by him but he 
cannot get a decree for any amount in excess of that 
amount until he pays the proper Court-fee. (Vol. 31) 
1944 All 84 (87) : I L R (1944) All 133 (DB). 

[9] [D] Section 7 (iv-A) (U. JP.).— The paragraph 
is not retrospective in operation. (’41) 1941 Oudh 
W N 471 (472). 


[10] This paragraph applies to appeal. (Vol. 31) 1944 
Oudh 29 (30). 

[11] This paragraph will not apply to an appeal by 
an unsuccessful defendant in a suit although it involves 
the cancellation of a decree passed by the Court of first 
instance. (Vol. 31) 1944 Oudh 29 (30). 

[12] The words “ a decree for money ” include decree 
in a mortgage suit where the amount of the decree in 
such a suit is immediately apparent. (Vol. 31) 1944 
Oudh 118 (119) : 19 Luck 54 (DB). 

[13] Plaintiff is not required to pay separate Court- 
fee for cancellation of Bale held in execution of decree 
sought to be cancelled. (Vol. 31) 1944 Oudh 118 (119) : 
19 Luck 54 (DB). 

[14] Plaintiff praying that he may be given posses- 
sion of the property after cancellation of decree and 
sale— Separate Court-fee is payable on claim for posses- 
sion. (Vol. 31) 1944 Oudh 118 (119) : 19 Luck 54 (DB). 


[15] A will cannot be described as an u instrument 
securing any property” within the meaning of this 
paragraph. (Vol. 31) 1944 All 84 (87) : I L R (1944) 
All 183 (DB). (It is no more than the declaration of 
an intention). 


[18] [B] Section 7 ( U . P.).— Clause (b) of 

the paragraph applies to a suit in which the only 
relief claimed is one to obtain an injunction. (Vol. 27) 
1940 Oudh 249 (250) : 15 Luck 415 (DB). 


[17] The “ market-value ” referred to in the first 
proviso of the paragraph means the market-value of 
M?erty on the date d presenting the plaint. 
(VqL 28) 1941 A11134 (135) : I L R (1940) All 793. 

. . J58] Suit by Zamindar for injunction restraining 
defendant from interfering with plaintiff’s right to 
realise tahhazan dues from shopkeepers of bazar— 


Relief to be valued not less than one-tenth of market- 
value of land — Market-value to be computed according to 
sub-S. (v). (Vol. 33) 1946 Oudh 61 (62) : 21 Luck 245 
(DB). 


[19] Suit for injunction restraining transfer of 
certain postal certificates -dd valorem Court-fee is to 
be paid on one-tenth of value of certificates. (Vol. 33) 
1946 All 392 (392) : I L R (1946) All 455 (DB). 

SECTION 7 PARA (iv), CLAUSE (d) — Note i. 

[1] The kind of suit contemplated by this clause is 
that in which a perpetual injunction is claimed. Suit 
will not come under this clause merely because an 
application is made therein under O. 39 of the Civil 
Procedure Code for the grant of a temporary injunction. 
But where the suit itself is for an injunction this clause 
will apply whether the injunction sought is preventive 
or mandatory. (’82) 4 All 320 (329, 330) (FB) 
* (Vol. 27) 1940 Cal 552 (553) (DB). 

[2] Relief of injunction asked as substantive relief in 

addition to relief of declaration. (’97) 19 All 60 (63) 
(DB). v ; 

[8] Suit on behalf of certain idols for declaration 
that defendant had no power to manage property of 
the minors and for perpetual injunction restraining 
defendant from interfering with management of the 
properties —Held that suit was one for declaratory 
decree with prayer for consequential relief. (Vol. 12) 
1925 All 602 (604) : 47 All 501. 

[See also (’96) 10 Bom 60 (61).] 

[4] Suit framed as one for injunction restraining 
defendant from interfering with plaintiff’s possession as 
sale-deed executed by plaintiff in favour of defendant 
was void—. Held that object of suit was avoidance of 
sale-deed and that suit should be valued as one for 
declaration and not as one in which there was only 
prayer for injunction. (Vol. 26) 1939 Mad 435 (435). 

[5] Plaintiff prayed for permanent injunction res- 
training certain persons from quarrying and removing 
stones without paying necessary fees to plaintiff— Held 
Buit came under this clause. (Vol. 23) 1936 Mad 200 
( 201 ). 


[6] Plaintiff claimed that he was entitled to cus- 
tomary supply of water to his irrigation tank from 
overflow of water from defendant’s tanks and sued for 
an injunction restraining defendant from carrying out 
certain projected works which would endanger cus- 
tomary flow of water to plaintiff’s tank -Held suit was 
only for injunction coming under tbis clause and not 
one for declaratory decree with consequential relief. 
(Vol. 28) 1941 Mad 91 (93,94) : I L R (1941) Mad 167. 


[7] Suit for permanent injunction restraining defen- 
dant from erecting permanent structures on suit land 
and for mandatory injunction for removal of construc- 
tion already made alleging that defendant's kterest in 
land was not sufficient to entitle him to erect such 
structures comes under this clause. (*B2) 4 All 820 (829, 
330) (FB) * (Vol. 27) 1940 Cal 652 (553) (DB). 


[8] Suit for possession of money bonds and for an 
injunction restraining defendants from drawing money 
from the bank-Prayer for recovery of bonds will fall 
under clause (a) and prayer for injunction will fall 
under this clause. (’94) 1894 Bom P 5 145 (DB). 

[9] Plaintiff sued for declaration that he was the 
sole shebait, that a certain consent decree was not 
operative and that defendants who were constituted 
joint shebaits were not validly appointed and for an 
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injunction restraining defendants from interfering with 
management of the endowed property. Held that as 
-plaintiff alleged himself to be already in possession, 
relief of injunction was to be valued for purposes of 
Court-fee under this clause at the amount mentioned 
by plaintiff and value of the endowed property was not 
material for this purpose. (Vol. 1) 1914 Cal 879 (880, 
881) (DB). 

[10] Suit for permanent injunction restraining defen- 
dant from cutting timber and undergrowth from a 
jungle belonging to plaintiff falls under this clause. 
(Vol. 6) 1919 Cal 975 (975) (DB). 

[11] Suit for injunction restraining Municipality 
from demolishing a thera alleged to be not constructed 
in accordance with Municipal sanction i alls under this 
danse. (Vol. 16) 1929 Lah 566 (568) (DB). 

[12] Suit to restrain defendant from opening certain 
windows in his wall and from preventing or obstructing 
plaintiff from building a second storey to his own house 
falls under this clause. (’01) 24 Mad 34 (36) (DB). 

[13] Suit for injunction to remove obstruction to 
plaintiff’s window from which he derived light and air 
— Suit valued as one for declaration — Held , claim 
should be valued by ascertaining the difference between 
the value of the room before the window was blocked 
up and the value after it was blocked np — Value of the 
property to be removed need not be considered. (’87) 
1887 Pun Re. No. 52, page 109 (109) (DB). 

SECTION 7, PARA (IV), CLAUSE (E)-Note 1. 

[1] Suit to establish an easement comes under this 
clause. (’82) 4 All 320 (329) (FB) * (Vol. 16) 1929 Bom 
341 (342, 343) : 53 Bom 552 (DB) * (*12) 16 Ind Cas 
963 (965) (DB) (Cal). 

[2] Plaintiff sued for declaration that he was liable 
-to pay certain kind of royalty and not at higher rate 
claimed by defendant. It was held that the suit did not 
come under this clause as, if there was a benefit, it was 
a benefit to the defendant and the plaintiff aimed at 
reducing such benefit. (Vol. 11) 1924 Mad 621 (622) 
4DB). 

[3] Suit to recover possession of a mine — Suit is go- 
verned by S, 7 (v) and not by this clause. (’12) 16 Ind 
43ss 963 (965) (DB) (Cal). 

SECTION 7, PARA (IV), CLAUSE (F) -SYNOPSIS. 

] . Suit for accounts. 

2. Suit for dissolution of partnership and for 

accounts. 

3. Suit for administration. 

4. Suit for partition, 

5. Suit under S. 92, Civil Procedure Code. 

6. Appeal against final decree iu suit for accounts — 

Court-fee. 

7. Appeal from preliminary decree. 

8. Appeal from dismissal of suit for accounts. 

9. Appeal in mortgage suit. 

10, Appeal in suit for money due on accounts. 

11. Appeal from preliminary decree in suit for 

money, 

12 Decree in favour of defendant — Court-fees. 

13. Suits under S. 33, TJ. P. Agriculturists’ Relief . 

Act. 


1- Suit for accounts. — [1] A suit for accounts con- 
notes that the defendant is liable in law to render 
accounts to the plaintiff. (Vol. 31) 1944 Oudh 101 (102) 
* (Vol. 5) 1918 Cal 1037 (1089) (DB) * (Vol. 3) 1916 
Mad 990 (990) * (*97) 20 Mad 418 (420) (DB). 

[2] Suit for money will not be one for accounts 
merely because Court will have to look into accounts 
before passing a decree. (’36-48) Tax Dec (Nag) 108 
(105) * (Vol, 19) 1932 Mad 565 (565, 566) * (Vol. 15) 
1928 Bom 476 (477, 483) : 52 Bom 904 (DB) * (Vol. 5) 
1918 Cal 1037 (1039) (DB) * (Vol. 1) 1914 All 108 
(108) (DB) * (’05) 28 Mad 894 (395, 396) (DB) * (Vol. 
28) 1941 Oudh 622 (623) : 17 Luck 246. 

[8] The case must be one in which owing to the 
nature of the relationship between the parties, the 
plaintiff is not in a position to state definitely whether 
anything, and if so, how much is due to him from the 
defendant. (Vol. 15) 1928 Bom 476 (479, 483) : 52 Bom 
904 * (Vol. 2) 1915 Cal 365 (366) PB) * (’12) 8 Nag 
L R 36 (38). 

[4] A merely incidental or ancillary relief as to tak- 
ing accounts will not make a suit one for accounts. (’99) 
21 All 200 (208) (DB) (Suit under S. 92. Civil P. C., 
containing an incidental prayer for accounts.) 

[5] A suit for money due on a mortgage does not be- 
come a suit for accounts merely because it involves tak- 
ing of accounts or because defendant claims that 
accounts should be taken according to a certain method. 
(Vol. 9) 1922 Pat 59 (60) (DB) * (Vol. 22) 1935 Bom 69 
(70) (DB). 

[6] Plaint specially mentioning specific amount mis- 
appropriated by defendant — Claim in respect of such 
amount not independent of claim for accounts — This 
clause applies. (Vol. 24) 1937 Mad 235 (236, 237). 

[7] Plaintiff iD a suit for accounts referring in plaint 
to account sent by defendant wherein it was stated that 
a specific amount was remaining in the hands of defen- 
dant — Suit does not become a simple suit for money. 
(Vol. 23) 1936 Mad 525 (525, 526). 

[8] Prior to suit for accounts plaintiff had sent notice 
to defendant claiming a definite sum of money — This 
does not make it a simple suit for money. (Vol. 23) 
1936 Bom 166 (166, 167). 

[9] Defendant accounting to party — Plaintiff suing 
him for definite sum of money— Suit will not be one 
for accounts. (Vol. 1) 1914 Mad 100 (100). 

[10] Suit to surcbarge and falsify accounts ‘ already 
furnished and to recover specific sums — Suit is not for 
accounts — Plaintiff must value and pay ad valorem 
Court-fee on basis of specific sums. (Vol. 88) 1946 Mad 
136 (137). 

2. Suit for dissolution of partnership and for 

aecouuts.— [1] Suit for accounts of a dissolved partner- 
ship- Suit is one for accounts. (’95) 22 Cal 692 (708) 
(DB). 

[2] Suit for ^dissolution of partnership and for 
accounts is a suit* for accounts. (’14) 22 ind Cas 71 (72) 
(DB) (Bom) * (10) 32 All 517 (521). 

[See (Vol. 24) 1937 Lah 694 (696) : I L R (1937) 
Lah 196 (DB).] 

[3] Partnership at will — Institution of suit itself dis- 
solves partnership —Suit may be treated for purposes bf 
Court-fee as merely a suit for accounts. (Vol. 30) 1943 
Mad 689 (640, 641) : I L R (1944) Mad 271 {DB}, : v 


t 
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[4] Suit purely for dissolution of partnership— No 
money-decree asked for against defendant on the basis 
that he is an accounting party — Suit is not one for 
accounts. (Vol. 31) 1944 Oudh 101 (102). 

8. Suit for administration. — [1] Suit for adminis- 
tration is a suit for accounts for purposes of this clause, 
(Vol. 28) 1941 Rang 322 (323) : 1941 Rang L R 512 
(FB) * (Vol. 32) 1945 Sind 11 (20) : 1LB (1944) Kar 
325 * (Vol. 33) 1946 Bom 356 (359) * (’40) 42 Pun LR 
101 (102) * (Vol, 23) 1936 Bom 353 (35G) (DB) * (Vol. 
23) 1936 Lah 879 (881) (DB) * (Vol. 22) 1935 Rang 13 
(14) : 12 Rang 512 * (Vol. 5) 1918 Cal 895 (895) : 45 
Cal 634 (DB) * (Vol. 1) 1914 Oudh 1 (18) (DB) * (Vol, 
5) 1918 Cal 883 (886) : 44 Cal 890 (DB) t (Vol. 1) 1914 
Lah 490 (491) : 1914 Pun Ro. No. 100 (DB). 

[But see (Vol. 29) 1912 Mad 217 (248, 249) : I L R 
(1942) Mad 455.] 

[2] Different views arc held as to the liability of 
creditors other than the plaintiff, to pay eourt-feos in 
respect of claims which they put forward under a preli- 
minary decree for administration. 

(a) In the following case it was held that such a 
creditor may he required to pay ad valorem court-fees on 
his claim. (Vol, 5) 1918 Cal S33 (886) : 44 Cal 890 

(DB). 

(b) In the following decision it was held that such a 
creditor was liable to pay court-fee not on the amount 
claimed by him but on the actual dividend that was 
payable to him. (Vol. 25) 1938 Cal 785(787, 788): 
IL R (1939) 1 Cal 152 (DB), 

(c) The following case holds that a creditor coming 
in with a claim after a preliminary decree for admini- 
stration was liable to pay court-fee on his claim. (Vol. 
26) 1939 Rang 115 (117) : 1939 Rang L R 134 (DB). 

(d) The following case has held that such a creditor 
is not liable to pay any court-fee and that a creditor 
suing for administration does not do so on behalf of 
all creditors so as to treat them all as plaintiffs in a 
suit for accounts governed by S. 11 of this Act and 
liable to pay court-fees on the amount decreed to them, 
(Vol. 18) 1981 Mad 683 (683, 684, 887): 55 Mad 26 
(DB). 

(e) The following Sind case holds that such a 
creditor comes under explanation to S. 11 (Sind) and 
is liable to pay court-fee in respect of his claim. 
fVol. 33) 1946 Sind 72 (73) : 1 L R (1946) Kar 104. 

[8] Person suing for recovery of estate of a deceased 
person as his heir— Suit cannot be treated as suit for 
administration merely because plaint is headed as such 
a suit. — Court-fee is payable aecording to value of the 
estate. (Vol. 24) 1937 Rang 455 (456) : 1937 Rang L R 
426 (DB), 

4, Suit for partition — [1] Separate court-fee is 
payable in respect of relief of taking accounts in a suit 
for partition.— Such relief 5s assessable to court-fee 
carder this clause. (Vol. 23) 1936 Mad 582 (563) *{Voi. 
20) 1933 Mad 431 (432) *(Vol. 5) 1918 Cal 159 (169) 
(DB). 

[But see (Vol. 17) 1930 Pat 1 (6, 7): 8 Pat 818 
(DB) *(Vol. 6) 1919 Pat 403 (404).] 

[2] Suit for partition of some property held by 
plaintiff and defendant as tenants- in-common— 
Defendant alleged, in written statement that plaintiff 
;was ; managing the property and receiving rents and 
4bat he should render accounts. — Held that defendant 


must value relief and pay necessary court-fee. (Vol. 20) 
1933 Sind 304 (304). 

5. Suit under S. 92, Civil Procedure Code.— [1] Suit 
under S. 92, Civil Procedure Code, for removal of trus- 
tees and for appointment of new trustees is not one 
for accounts merely because plaint contains a prayer 
for accounts. Such a *<uit falls under S. II, -trt. 17 (vi) 
(TO) 7 Ind Cas 92 (94) (DB) (Cal) *(’99) 21 All 200 
(202, 203) (DB). 

[But see (’85) 9 Bom 22 (24) (DC).] 

6. Appeal against final decree in suit for account:— 
Court-fee. — [1] This clause is applicable to appeals 
from final decree as well as to appeals from preliminary 
decrees in suits for accounts, whether such an appeal 
is by plaintiff or defendant — Hence, an ad valorem 
court- foo is payable in such cases and not a fixed coutfc- 
fee under Art. 17 of Sch. II. (>37) 31 Bind L R 37 (43) 
(DB) *iVol. 20) 1933 Lah 633 (634) ; 14 Lull 738 
*(Vol 10) 1929 PC 147 6148): 56 Ind Ami 232 : 10 
Lah 737 (PC) *(Vol. 9) 1922 AH 228 (230) : 41 All 
542 *(Vol. 16} 1929 Cal 815 pU6) : 57 Cal 463. 

[2] Where ft defendant in a suit for accounts appeals 
against a final decree for a definite sum against him, 
be must pav court-foe on such sum. (Vol. 25) 1938 Mad 
435 (438) : I L R (1938) Mad 598 (FB) ( (Vol. 20) 1933 
Mad 330 : 56 Mad 705 (DB) overruled) *(VoI. 25) 
1988 Nag 527 (527, 528): 1 LR (1941) Nag 344 
*(Vol. 25) 1938 Rang 23 (24, 25) : 1937 Rang L R 309 
*(*36-48) Tax Deo (Nag) 72 (72) (DB) *(Vol. 21) 1934 
All 807 (810) *(Vol. 21) 1934 Cal 786 (787) (DB) 
*(Vol. 16) 1929 Cal 815 (817) : 57 Cal 463. 

[See also (Vol. 24) 1937 All 465 (466).] 

[3] A plaintiff would be free to value his appeal at 
a lower figure than the amour t of the decsee against 
him. (Vol. 30) 1943 Mad 685 (686), 

[See however (Vol. 28) 1941 Bom 242 (242) : I h R 
(1941) Bora 477 (DB) *(Vol. 20) 1933 Bind 322 (323) : 
27 Sind L R 335 (DB). 

[4] Decree for certain amount passed in favour of 
plaintiff in suit for accounts— Appeal against decree 
claiming highor amount — He must pay court- fee on 
excess amount claimed by him. (Vol. 20) 1933 Lah 633 
(634): 14 Lah 738. 

7. Appeal from preliminary decree.— [1] Appeal 
from preliminary decree in a suit for accounts— Appeal 
is liable to an ad valorem court-fee tinder this clause 
and not to a fixed court-fee under Sch. II Art. 17, Cl. 
(iii)or (vi). (Vol. 9) 1922 All 228 (229): 44 All 542 
*(Vol, 1) 1914 Lah 507 (507); 1915 Tun Re. No. 7 
(DB) *(>10) 32 All 517 (522). 

[2] Different views are held as regards the question 
whether defendant appealing from a preliminary decree 
in suit for accounts is bound by plaintiff’s valuation 
of the suit in trial Court and to adopt such valuation 
for purposes of the appeal, 

(a) The following cases held that the defendant is 
bound to accept the plaintiff's valuation ol the suifcTor 
the purpose of the appeal. (Vol. 25) 1938 Mad 485 
(438) : i L R (1988) Mad 598 (FB) * (VoL 4) 1917 
Mad 668 (669) : 39 Mad 725 (FB)* (Vol. 14) 1927 Sind 
100 (102): 21 Sind LR 377 (DB) *(’24) 79 Ind Cas 
823 (924) (DB) (Sind) * (Vol. 24) 1937 Lah 694 (696) : 
I L R (1937) Lah 196 (DB) * (Vol. 33) 1946 Lah 280 
(290) (FB) (overruling (Vol. 13) 1926 Lah 189) *(Yol. 
30) 1943 Nag 13 (16) : I L R (1943) Nag 17 (DB). 

(b) The following, cases have held that the defendant 
is entitled to put his own valuation on the appeal for 
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purposes of court-fee in such cases. (Vol. 24) 19 8 7 All 
465 (466) *(Yol. 12) 1925 All 787 (790, 793) : 47 AJ1 
756 (DB) *(Vol. 22) 1935 Bom 212 (213) (DB) *(Vol. 
22) 1935 Pat 396 (399, 400) : 14 Pat 658 (SB) *(Vol. 
11) 1924 Pat 161 (162) : 3 Pat 146 *(Vol. 25) 1938 
Rang 23 (24): 1937 Rang LR 369 *(Vol. 18) 1931 
Rang 146 (146) : 9 Rang 165 (FB) *(* 36-43) Tax Dec 
(Nag) 24 (25) *(Vol. 20) 1933 Nag 127 (128, 129) : 29 
Nag L R 34. 

(3) Appeal by plaintiff against part of preliminary 

decree to which he took exception Held a eourt-fea 

of Rs. 10 which plaintiff appellant had paid was suffi- 
cient as regards question of interest acd other questions 
of debit and credit were merely incidental. (Vol. 7) 
1920 Lab 136 (id9) : I Lah 6 (DB). 

8. Appeal from dismissal of suit for accounts — 

[1] Plaintiff’s suit for accounts dismissed — Appeal 
against dismissal — He is not entitled to change valua- 
tion of his claim for purposes of court-fee in appeal. 
(Vol. 27) 1940 Mad 878 (879) (DB) *{Vol. 25) 1938 
Mad 887 (889): ILR (1938) Mad 1031 (FB) *(Vol. 
21) 1934 Lab 488 (491, 492): 15 Lah 151 (FB). 

9. Appealin mortgage suit. — [1] Suit for sale in 
enforcement of a mortgage — Defendant claiming that 
accounts must be taken under Dekkhan Agriculturists’ 
Relief Act— Decree— Appeal by defendant against 
decree for certain amount in mortgage salt,— Held 
that appellant must pay court-fee computed according 
to full amount of decree appealed from inasmuch as 
appeal seeks setting aside of whole decree and re- 
manding of case for taking accounts under Dekkan 
Agriculturists 1 Relief Act. (Vol. 22) 1935 Bom 69 (70) 
(DB) *(Vol. 32) 1945 Bom 504 (510, 511): ILR 
(1945) Bom 629 (DB). 

10. Appeal in suit for money due on accounts.— 

[1] Plaintiff sued for a certain sum of money as being 
due as cesses — Defendant denied his liability to pay 
any cesses — Court found that plaintiff was entitled to 
recover cesses but left it to the commissioner to deter- 
mine amount due — Defendant appealed — Held that 
appellant was bound to pay court-fee according to the 
amount claimed by plaintiff in his plaint. (Vol. 17) 

1930 Pat 605 (607). 

[2] A sued B and C on bahi accounts for Rs. 6,000 — 
Court dismissed suit against B and as against C decree 
suit only to the extent of Rs. 4,000 — A appealed and 
paid court-fee only on Rs. 2,000 — Held that A would 
not be entitled to a decree for more than Rs. 2,000 
against B. (Vol. 13) 1926 Lah 558 (559) (DB). 

11. Appeal from preliminary decree in suit for 
money —Suit for money coming under S. 7 (i) — Court 
holding that defendant is liable to plaintiff but exact 
amount due left to be determined by Commissioner — 
Defendant appealing from such decree— This clause 
will not apply to such an appeal— Court-fee on such 
appeal will be payable under Sch. 1 Art. 1. (Vol. 18) 

1931 Pat 335 (336): 10 Pat 458 *(V6L 17) 1930 Pat 
605 (607) *{Vol. 8) 1921 Sind 100, (100, 101) : 15 Sind 
L R 82 (DB). 

12. Decree in favour of Defendant— Court-fees.— 
[1] Suit for accounts — Balanee found in favour of defen- 
dant— Court can pass deeree in his favour although 
he has not pleaded counter claim or set-off by his 
written statement.— It is sufficient if he pays court-fee 
■ on amount which is actually found due and for which 
decree is passed in his favour, (Vol. 20) 1933 Sind 
247 (249) (DB) * (Vol. 11) 1924 All t 8» (854) : 46 All 858 


(DB) * (TO) 32 All 525 (527) (DB) * (’97) 20 Mad 418 
(420) (DB) * (’87) 14 Cal 147 (153): IB Ind App 128 
(PC) * (Vol. 1) 1914 Sind 187 (137) : 8 Sind L R 122. 

[But see (’ll) 10 Ind Cas 250 (253) (DB) (Lah.)] 

IS. Suit under S. 33, U. P. Agriculturists 1 Relief 
Act — [1] A suit for accounting under sections 7 and 
9, U. P, Debt Redemption Act, on the basis of a mort- 
gage, cannot be stamped with Rs. 13 court-fee under 
S- 33 (3), Agriculturists 5 Relief Act, but under S. 7 (iv) 
(b), Court-fees Act. (Vol. 31) 1944 Oudh 59 (60). 

[2] Suit under S. 33 U. P. Agriculturists 1 Relief Act, 

falls under S. 7 (iv) (/) and ad valorem court-fee under 
Art. 1 of Sch, I, Court fees Act, is payable on appeal 
arising out of such suit even when the defendant has 
not obtained a decree under S. 33 (2) of that Act. — 
Amending Act IX of 1937 has not effected any change. 
(Vol. 29) 1942 Oudh 209 (209, 210) : 17 Luck 502 

PB). 

[3] Suit under S, 33. U. P. Agriculturists 1 Relief 
Act. is a suit for accounts and falls under S. 1 (iv) (/), 
(Vol. 27) 1940 All 189 (190): ILR (1940) A1 .ft 3 (DB) 

* (Vol. 27) 1940 All 504 (506) : I L R (1940) All 762 
(FB). 

[4] Appeal by plaintiff for reduction of amount - 
adjudicated by Court in suit under S. 33 — Ad valorem 
court-fee under Sch. 1, Art. 1, Court- fees Act, should 
be charged on amount by which reduction is sought 
even when defendant has not obtained a decree under 
S. 33 (2) of that Act. (Vol. 25) 1938 All 467 (468, 469): 

I L R (1938) AH 686 (DB). 

SECTION 7 (IV~A) (MADRAS) — Note 1. 

[1] Sale-deed is a document securing property and 
therefore a suit to set aside a sale-deed will be governed 
by this paragraph. (Vol. 22) 1935 Mad 863 (864) : 59 
Mad 240 * (Vol. 16) 1929 Mad 668 (669, 670). 

[2] Deed of release executed by a guardian of a minor 
by which the rights of the minor in a certain partner- 
ship and its property are transferred for consideration 
to others is a document securing property. (Vol. 16) 
1929 Mad 668 (669,670). 

[3] Document executed by a Hindu widow in favour 
of an adopted son reciting that all the properties of the 
adoptive father were already secured to the adopted son 
Held that suit for cancellation of such document was" 
not governed by this paragraph as the deed merely con* - 
firmed the existing rights of the adopted son. (Vol. 25) 
1938 Mad 824 (826). 

[4] Suit to declare a will to be a forgery and for its 
cancellation held not governed by this paragraph, as the 
will sought to be cancelled was not a document secur ing 
money or property having money value. (Vol. 16) 
1929 Mad 396 (898) (DB). 

[5] Mortgage instrument is a document securing 
money - Court-fee payable for setting aside mortgage is 
on the principal amount secured by it. (Vol. 22) 1935 
Mad 863 (864) : 59 Mad 240. 

[6] Suit to set aside sale-deed and for possession of 
property — Court-fee payable is on market-value of the 
property and not artificial value prescribed in section 7 
paragraph (v). (Vol. 26) 1939 Mad 462 (468): ILR 
(1939) Mad 764 (FB). (Overruling (Vol. 14) 1927 Mad 
825 and (Vol. 19) 1932 Mad 605 : 56 Mad 212), 

[7] Some members of Malabar tarwad being dis- 
satisfied with a partition arrangement -entered into,, 
during their minority sued to have partition - deed set 
aside so far as they were concerned^ Held ihvA mii 
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- lor possession of v. In suits for the possession of land, houses and gardens — according: 

gardens^ 868 ^ va ^ ue tiie su bject-matter ; and such value shall be deemed to be — 

where the subject-matter is land, and — 

(a) where the land forms an entire estate, or a definite share of an estate, paying annual 

revenue to Government, 

or forms part of such an estate and is recorded in the Collector’s register as separately 
assessed with such revenue, 

and such revenue is permanently settled — 
ten times the revenue so payable : 

(b) where the land forms an entire estate, or tf definite share of an estate, paying annual 

revenue to Government, or forms part of such estate and is recorded a8 
aforesaid ; 

and such revenue is settled, but not permanently — 
five times the revenue so payable : 

(c) where the land pays no such revenue, or has been partially exempted from suck 

• payment, or is charged with any fixed payment in lieu of such revenue, 

and nett profits have arisen from the land during the year next before the date o£ 
presenting the plaint — 

fifteen times such nett profits : 
but where no such nett profits have arisen therefrom — 

the amount at which the Court shall estimate the land with reference to the value oi 
similar land in the neighbourhood : 

(d) where the land forms part of an estate paying revenue to Government, but is not a 

definite share of such estate and is not separately assessed as above-mentioned— 
the market-value of the land : 

Proviso as to Provided that, in the ‘territories subject to the Governor of Bombay in 

Bombay Presidency ; Council the value of the land shall be deemed to be — 

(1) where the land is held on settlement for a period not exceeding thirty years and pay* 

the full assessment to Government — a sum equal to five times the survey- 
assessment ; 

(2) where the land is held on a permanent settlement, or on a settlement for any period 

exceeding thirty years, and pays the full assessment to Government — a sum equal 
to ten times the survey-assessment ; and 


S. 7 (iv) (!) (contd.) 

was for cancellation of the partition deed in part— 
Court-fee was payable on the value of plaintiffs share 
in the property. (Vol. 19) 1932 Mad 491 (492, 493). 

[8] Order of liquidator under S. 42 (2) (6) of Co * 
operative Societies Act determining amount of compen- 
sation payable held not to 3e a decree for money within 
this paragraph. (Vol. 24) 1937 Mad 604 (605) ; I L R 
(1988) Mad 63. 

SECTION 7, PARA (V) -SYNOPSIS. 

1* Scope of the paragraph. 

2. Suit for possession by a mortgagee* 

8. Suit for possession by tenant. 

4. Suit for possession of mine. 

6* Claim for possession in the alternative— Court- 
fees. , 

6. Suit for possession— Illustrative cases. 

7* Mode of valuation— General 

8. “Where the subject-matter island.” 

9. “ Band,” meaning of. . 

revenue to Goyenunent”— Meaning 


11. Lease- hold, whether land within the meaning of* 

Paragraph— See Notes 1, 3. 8 and 10. 

12. Mode of valuation of land— Cls. (a) o (d). 

13. “ Estate/' meaning of. 

14. Definite share.*' 

16. “ Collector's Register/' 

16. “ Separately assessed.’ 1 

17. u Revenue so payable.” 

18. Clause (C). 

19. Clause (D). 

20. Market* value. 

21. Proviso. 

22. “ House/* meaning of. 

28. " Garden,” 

24. Suit for religious property, 

26. Court-fee on appeals. 

26* Court-fee on cross-objections. 

27. Bengal Amendment, 

28* U, P, Amendment. 

29. Reductions a^d remissions. 
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(8) where the whole or any part of the annual survey-assessment is remitted — a sum 
computed under paragraph (1) or paragraph (2) of this proviso, as the case may be, 
in addition to ten times the assessment, or the portion of assessment, so remitted. 
Explanation . — The word “ estate,” as used in this paragraph, means any land subject to 
the payment of revenue, for which the proprietor or farmer or raiyat shall have executed a 
separate engagement to Government, or which, in the absence of such engagement, shall have 
been separately assessed with revenue ; 

for houses and (e) Where the subject-matter is a house or garden — according to the 

gardens ; - market-value of the house or garden : 

[a] See para. 8 of A. O, In view of this provision the expression “ Governor of Bombay in 
Council ** has been left unmodified. 

PROVINCIAL AMENDMENTS. 

ASSAM 

In clause (a) of para. V for the word “ten” the word “twenty ** was substituted.— Assam Act III of 1932 , 

BENGAL 

For paragraph V the following paragraph was substituted , viz,, 

“ v. In suits for the possession of land, buildings or gardens — 

(a) according to the value of the subject-matter, and such value shall be deemed to be fifteen times the nett 

profits which have arisen from the land, building or garden during the year next before the date of 
presenting the plaint, or if the Court sees reason to think that such profits have been wrongly estimated , 
fifteen times such amount as the Court may assess as such profits or according to the market value of 
the land, building, or garden, whichever is lower; 

(b) if, in the opinion of the Court, such profits are not readily ascertainable or assessable, or where there are 

no such profits, according to the market value of the land, building or garden. 

Explanation. — In this paragraph “building'* Includes a house, out-house, stable, privy, urinal, 
shed, hut, wall and any other such structure whether of masonry, bricks, wood, mud, metal or any 
other material whatever.*’ — Bengal Act VII of 1935. [2-5-1935.] 

BIHAR 

In clause (a) of S. 7 (v) for the word “ ten ” the word “ twenty ” was substituted and in ol. (b) of S. 7 (v), 
for the word “ five J * the word “ ten'* was substituted — Bihar d Orissa Act II of 1922 . [21-8-1922,] 

BOMBAY 

In olauses (1), (2) and (3) of the proviso to para. (V) for the words “ five”, “ten *’ and “ ten” the words 
“seven and a half”, “fifteen” and “fifteen** were respectively substituted . — Bombay Act II of 1932,. 
[29-3-1932.] 

CENTRAL PROVINCES 

(1) In clause (a) of para. (V) between the words “or** and “ forms part ’* the words “ where the land ” 
were inserted. t 


S. 7 (v) (contd.) 

1, Scope of the paragraph.— [1] This paragraph is 
a general provision for court-fees in respect of suits for 
possession of land, houses and gardens and where there 
is a specific provision applicable to a case, the latter will 
apply on the principle of generalia specialibus non 
derogant . (Vol. 24) 1937 Mad 881 (883). (Suit for 
specific performance of contract of sale and possession — 
S. 7 (X) applies and not S. 7 (V) * (Vol. 32) 1945 Bom 
81 (81) : I It B (1945) Bom 32 (DB) (Do.). 

[2] Under this paragraph, the suit need not be for 
proprietory possession. (Vol. 18) 1931 Oudh 866 (367, 
368) : 6 Luck 684 (DB). (Suit by usufruotuary mort- 
gagee against prior mortgagees) * ('96) 1896 Pun Re No. 
1, P. 1 (2) (FB). Suit by mortgagee against third 
person) * (’92) 1892 Pun Re No. 56. P. 205 (206) (FB) 
(Suit for possession by likha mukhi mortgagee.) 

[But see (Vol. 16) 1929 Oudh 821 (821) : 5 Luck 101 
• (DB.) (Suit by mortgagee to recover possession is not 
. governed by S. 7 (v) but by S. 7 (ix)— -that section 
covers suits for proprietary possession^ 


[8] The paragraph applies to suits for exclusive 
possession as well as to suits for joint possession. ('92> 
(1892) Pun Re No. 56, P. 205 (206) (FB). 

[4] A suit for possession will come under this para- 
graph though the suit is for possession on payment of a 
certain sum to the defendant. (Vol. 15) 1928 Laii 852 
(853). 

[5] A suit for confirmation of possession simply 

means that if the plaintiff is.found not to be in posses- 
sion he must be given a decree for possession and as 
such comes within this paragraph. (Vol. 22) 1985 Pat 
191 (191) ( (Vol. 10) 1923 Pat 187 : 2 Pat 198 relied on) 
* (Vol. 10) 1923 Pat 137 (138) : 2 Pat 198 (DB) * fli) 
11 Ind Gas 882 (884) (Cal). (Suit for declaration and 
confirmation of possession held for recovery of posses- 
sion). . 

[6] A suit for possession of a tank-bed or >■ of a tem- 
ple is not capable of valuation and comes under 8ch. 
U, Art. 17 and not' under this 1 paragraph. (Vol. 21) 
1934 Mad 714 (715) : 58 Mad 471, {Suit for possession 
of tank-bed) * (Vot. H) 1924 Mad 19Wj‘46 

(FB). (Suit for possession of temple). ' '* w - 

282 A, M. 
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(2) In clause (b) of paragraph (V), 

(i) between the words " or ** and “ forms part ** the words " where the land * # were inserted ; 

(ii) for the word " five ” the words “ seven aod a half ” were substituted.— G. P. Act XVI of 193 $ 

[21-5-1935.] 

MADRAS 

In S. 7 (V), in cl. (a) for the word ''ten” the word "twenty” was substituted ; in cl. (b) for the word 
•‘five” the word "ten” was substituted and after cl. (d) the following proviso was substituted for the original 
proviso, viz., 

“ Provided that if- rules are framed under S. 3 of the Suits Valuation Act, 1887, for determining the 
value of land for the purposes of jurisdiction, the value so determined shall be deemed to be the 
value of the land for the purposes of this paragraph.” — Madras Act V of 1922. [30-3-1922.] 

ORISSA 

In paragraph V. 

(1) in el. (a) for the word “ten” the word “twenty” was substituted , 

(2) in cl. (b) for the word "five” the word “ten” waa substituted, 

(3) the following proviso was inserted alter tbe existing proviso— 

" Provided further that in suits for possession of land, if rules are framed under S. 3 of the Suits 
Valuation Act, 1887, for determining the value for the purposes of jurisdiction, the value so determined 
shall be deemed to be the value of the land for the purposes of this paragraph.” 

(i) The original Explanation was renumbered as Explanation I and after the Explanation so renum- 
bered the following Explanation was added , viz, : 

“Explanation II.— In this paragraph ‘building* inoludes a house, out-house, stable, privy, 
urinal shade, hut, wall and any other such structure whether of masonry, bricks, wood, mud, metal or any 
other material whatsoever.**— •Orissa Act V of 1939. [31-10-1939.] 

PUNJAB 

In para. V. cl. (b) for the word "five” the word "ten” was substituted.— Punjab Act VI of 192$. 
{12-6-1918.] 

SIND 

The amendments made in the section by the Bombay Finance Act, II of 1932 (part II) continue in iorce 
in the Provinoe of Sind by virtue of S. 2 of the Bombay Finanoe (Sind Amendment) Aot, I of 1988. [22-8-1938.] 

UNITED PROVINCES 

For para, (v) of S. 7 the following was substituted , namely 
‘ ' (v). In Buits for the possession of land, buildings or gardens— 
according to the value of the subject-matter ; and such value shall be deemed to be— 

(I) Where the subject-matter is land, and 


S. 7 (v) (contd.) 

[7] This paragraph will apply whether or not the 
plaintiff claims any beneficial interest in the property 
sued for. (Vol. 12) 1925 Mad 804. (805). (Properties 
claimed as trustee.) 

[See also (’12) 1912 Pun L B No, 216 Page 685 
(687) (DB). (Suit for removal of defendant from 
management of dharmashala held to be one for posses- 
sion.)] 

• [8} The technical rules for valuation contained in this 

paragraph apply only to suits for possession. It can- 
not be held that they are applicable whenever land has 
to be valued for purposes of court-fees though the claim 
in question may not be for possession. (Vol. 18) 1981 
Mad 710 (711). 

[9] A suit by a landlord for ejectment of certain 
fixed rate tenants comes under this paragraph, but in 
such a case the land itself would not be the subject- 
, matter of the, suit for the purpose of clauses (a) to (d) 
Vof the paragraph#. The relief must be valued under the 
general words in the first clause of the paragraph and 
; not according to the subsequent clauses. (’93) 15 All 

f.... /. 


[10] Tbe subjeot-matter of the suit in an ejectment 
suit is the right to eject the defendant and tbe value of 
that right is the value at which the defendant's right to 
remain in the house under the licence of the plaintifl 
< VoLU > 1927 Pat HO (141) : 5 Pat 

o31 (DB). 

, ^ ^7 a tenant to recover possession of 

leased land from the landlord and third persons, comes 
under this paragraph but the subject-matter of the suit 
will not be the land itself but the lease-hold interest and 
the court-fee on the suit should be paid according to 
the value of the lease-hold interest and not according 
to the scale mentioned in clauses (a) to id). (Vol II 
1914 Cal 791 (791) (DB). 

[12] In a suit for possession by a usufructuary mort- 
gagee the value of the mortgagee interest will b* the 
value of the suit. (Vol. 11) 1924 Oudh 168 {168, 104), 

[13] Suit by tenant to recover possession from trea- 
passer-S. 7 (v) (d) applies. (Vol. 25) 1988 Oudh 189 
(139). 

[14] Suit for possession of share ia under-proprietarv 

ST * a&’oLlf ' "■ 
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(a) Where the land forms an entire estate or a definite share of an estate paying annual revenue to 
Government, or forms paat of such an estate, and is recorded in the Collector's register &s separately 
assessed with such revenue and snob revenue ig permanently settled -thirty times the revenue so 
payable ; 

( b ) Where the land forms an entire estate or a definite share of an estate paying annual revenue to 
Government, or forms part of such estate and is recorded as aforesaid and such revenue is settled 
but not permanently — ten times the revenue so payable ; 

(o) Where the land pays no such revenue or has been partially exempted from such payment, or 
is charged with any fixed payment in lieu of such revenue, and aett profits have arisen from the land 
during the three years immediately preceding the date of presenting the plaint— twenty times the 
annual average of such nett profits ; 

but when no such nett profits have arisen therefrom, the market value, which shall be determined by 
multiplying by jtwenty the annual average nett profits of similar land for the three years 
immediately preceding the date of presenting the plaint ; 

(d) Where the land forms part of an estate paying revenue to Government, but is not a definite share 
of such estate and does not come under ols. (u), (6) or (c) above — ( 

the market value of the land, which shall be determined by multiplying by fifteen ihe rental 
value of the laud including assumed rent on proprietary cultivation, if any. 

(II) Where the subject-matter is a building or garden —according to the market value of the building 
or garden as the case may be. 

Explanation . — The word “ estate ” as used in this sub-section, means any land subject to the payment of 
revenue for which the proprietor or farmer or raiyat shall have executed a separate engagement to Government or 
which, in the absence of such engagement shall have been separately assessed with revenue.’* —TJ.P. Act XIX of 
1988. [9-1-1959.] 


Sections 7 (v-A) and (v-B). 


UNITED PROVINCES. 

After sob-s. (V) of S. 7 the following were inserted as sub*ss. (V-A) and (V-B), namely : — 

" (V-A), In suits for possession — 

(1) o! superior r orietary rights where under-proprietary or sub-proprietary lights exist in the 

land- 

according to the market value of the subject-matter, 

and such value shall be determined by multiplying by fifteen the annual net profits of the superior 

proprietor, 

(2) of under-proprietary or sub -proprietary land as such — 

according to the value of the subject-matter, and such value shall be determined by multiplying by 
ten the annual under-proprietary or sub-proprietary rent as the oase may be, recorded in the Collector’s register as 
payable for the land for Ike year next before the presentation of the plaint. 


S, 7 (V) (oontd.) 

[15] S. 7 (v) (a) applies to a suit by subordinate 
tenure-holder. ('82) 8 Cal 192 (194, 195) (DB). 

[16] In a suit for ejectment the value of the suit is 
the value of the rights which on his plaint plaintiff 
seeks to recover. (’20) 24 Cal W N clxvii (clxviii). 

2, Suit lor possession by a mortgagee.— [1] A suit 
for possession by a usufructuary mortgagee comes with- 
in this paragraph, (Vol. 18) 1931 Oudh 366 (367, 
368) ; 6 Luck 684 (DB). (Suit against prior mort- 
gagees) * (’96) 1896 Pun Re No. 1 P. i (2) (FB). (Suit 
against tenants in possession) * (*92) 1892 Pun Re No. 
56 P. 205 (206) (PE) (Suit for joint possession as likha 
mukhi mortgagee of certain shares in wells and land is 
suit for possession of land). 

(See also (Vol. 11) 1924 Oudh 163 (163, 164) (Suit 
for possession by usufructuary mortgagee— Value of 
mortgagee interest i.e., amount of mortgage, is market 
value of land for purpose cf suit.] 

[Bat see (Vol. 16) 1929 Oudh 321 (321) : 5 Luck 101 
(PB), (Suit for possession by usufructuary mortgagee 


to whom mortgagor has failed to deliver possession 
does not come under this para.] 

[2] This paragraph will apply to a suit by the mort- 

gagee for possession on the ground that the mortgage 
has been foreclosed already. Para (ix) will not- apply 
to such suit. ('93) 1893 Pun Re No, 20, P. 104 (105, 
106) (DB). (Foreclosure under Regulation^ XVII of 
1806) * (*78) 1 Cal LR 473 (4741 (DB). (Suit ' for 
possession brought after decree for foreclosure is 
obtained). • 

[3] A suit for enforcement of a mortgage by a- decree 
for sale is clearly not a suit for possession of the mort- 
g^ed^mperty. (Vol. 28) 1931 Cal 159 (159) : 58 Cal 

S. Suit for possession by tenant.— [1] A suit for pos- 
session by a tenant will come under this paragraph if 
it does not fall under any other more specific provision. 
(Vol, 25) 1938 Oudh 139 (139) , ;(Suit for ’ possession 
by tenant against trespassers SJ W (d> applies)* (Vol. 
5) 19 13 Pat 460 (461), (Sait for possession of immov- 
able property based on a mokarrari lease):. ci - v? /, : 
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If no such rent is recorded in the Collector’s register, the value shall be determined in the manner 
aid down in cl. (c) of sub-s (v) of this section save that the muliple will be ten. 

1 Explanation.— Lmd. held by any permanent lessees shall be treated for the purpose of this sub-section, as 

under-prop i ietary or sub-proprietary land.*' 

“(V-B). In suits for possession of land between rival tenants and by tenants against trespassers— 
according to the value of the subject-matter and such value shall be determined if such land is the 
land of— 

(а) a permanent tenure-holder or a fixed rate tenant -by multiplying by twenty the annual rent 
recorded in the Collector’s register as payable for the land for the year next before the presentation of the 
plaint ; 

(б) an ex-proprietary or occupancy tenant— by multiplying by two such rent in case of suits for 
possession of land between rival tenants, and by annual rent in suits by tenants against trespassers; 

(c) any other tenant— by annual rent. 

If no such rent is recorded in the Collector’s rigister, the value shall be determined in the manner laid 
down in olause (c) of sub-s. (v) of this section save that the multiple shall be that entered in els. (a), (b) and (c) of 
this sub-section according as the class of tenancy affected is governed by els. (a) or { b ) or (c) of this sub-section.” 

~U. P. Act XIX of 1938. [9-1-1939,] 


Section 7 (Iv) (contd.) 

4. Suit for possession of mine — [1] A suit by the 
lessee of a mine against the lessor and subsequent 
transferees for possession of the mine is a suit for 
possession coming under this paragraph and not a suit 
for a right to some benefit to arise out of land. (*12) 
16 Ind Cass 968 (965) (DB) (Cal). 

5. Claim for possession in alternative— Court-fees. 

— [1] Where the relief of possession is claimed as an 
alternative to a certain other relief but the court fee 
payable in respect of the relief of possession is less 
than that on the other relief then court-fee should be 
paid on the latter relief. (Vol. 12) 1925 Pat 193 (194) 
(DB). (Suit for possession of land with alternative 
prayer for declaration that defendant was tenant in 
respect of the land— Prayer for partition also made as 
alternative to above reliefs — Held that fixed fee of 
Bs. 15 was payable on prayer for declaration or parti- 
tion as court- fee in respect of possession was only Bs, 8 
Ab. 12) *(’91) 15 Bom 82 (84) (DB). (Suit for posses- 
sion of land— -Claim in alternative for award of certain 
sum per annum in lieu of profits of land— Court-fee is 
payable on latter relief which was higher). 

[2] Where m a suit for accounts, the plaint 
contained a claim for a specific amount misappropriated 
by the defendant with an alternative prayer lor 
possession and mesne-profits of the property purchased 
by him with that amount, it was held that court-fee 
was payable under this paragraph in respect of relief 
for possession and mesne-profits. (Vol, 24) 1937 Mad 
235 (237). 

6. Suit for possession— Illustrative oases [1] 

Where a person is out of possession of property to 
which he considers himself to be entitled and seeks to 
obtain possession thereof from the person who is 
keeping it back from him, there being no jointness of 
possession or title between the two, hie suit is one for 
" possession bare and simple under this clause. (Vol. 25) 
1938 Lab. 275 (277) : I L R (1938) Lah 240 (DB). (Suit 
for partition by legatee from Hindu who had already 
separated in status from defendant, his brother.) 

) [2] A obtaining possession of certain fields in exe- 
cution of his mortgage decree B, lessee of mortgagor, 
preventing A f rom taking crops standing on fields — 
Proceedings under 8. 145, Criminal R. C.. started and 
Magistrate attaching otbpSj SeHiog them and ordering 
sale premeeds to be made over toB, ‘treating ® as being 
. in pmmskm of tfedimn gtfce sale 



proceeds was held to be one for possession and not 
for mere declaration. (Vol. 14) 1927 Nag 316 (317). 

[3] Where the suit is in fact to recover an estate 
the mere assertion that it is a suit for administration will 
not make it one for administration and the suit must 
be valued at the value of the estate. (Vol. 24) 1937 
Bang 455 (456) : 1937 Rang L B 426 (DB). 

[4] A suit brought by certain members of a caste 
for the administration of property of the caste in which 
all the members of the caste are interested, after 
ejectment of persons who are in exclusive possession 
df it and who refuse to have it administered for the 
common benefit, is in substance a suit' for recovery of 
possession. (Vol. 24) 1937 Mad 591 (593), 

[5] A suit by the purchaser from a mortgagee 
having the right to sell the mortgaged property without 
the intervention of the Court for ejectment of the 
mortgagor is one for possession liable to stamp-duty ' 
under S. 7 (v). ( T 09) 1 Upp Bur Rul Mort 1 J . 5. 

[6] Where a manager of a Malabar tarwad in a suit 
against a member claims property as having passed ■ 
to the tarwad by inheritance and alleges that the 
defendant’s possession is adverse to the tarwad and not 
permissive, the suit falls under 8. 7 (V) and not 
under S. 7 (iv) (b) or Seh. II, Art. 17 (vi), (YoL 17) 
1930 Mad 597 (599) : 53 Mad 540 (DB); 

[7] P, a subsequent mortgagee, of portion of house 
obtaining mortgage deoree, purchasing portion in exe- 
cution thereof and obtaining symbolical possession— D» 
a prior mortgagee, who bad obtained mortgage decree 
in respect of whole bouse purchasing whole house at 
sale in execution of his decree 'subject to P\s right — D 
in physical possession of house and refusing to allow 
P to enter into physical possession of his portion*— 
Suit by P for partition of house and possession of his 
portion held was in truth and in fact a suit for posses- 
sion against person in wrongful possession and was 
governed by 8. 7 (v) and not by Sch. II, Art. 17B as 
amended in Madras, (Vol. 26) 1939 Mad 506 (507) 
(DB). 

[8] A suit was brought for the removal of the defen- 
dant from the shebaitehip of a priviate dobutter and 
for the appointment of any competent person as 
ahebait. There was a further prayer for an injunction 
against the defendant that he may not waste or possess 
the debutter .properties. It was held that the object 
Of the suit Was to exclude the defendant from the 
management o^ the debuttor properties and not to 
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.recover possession and therefore court-fee paid on the 
valuation of the shebait right and on the value of the 
relief of injunction was sufficient. (Vol. 21) 1934 Cal 
250 (250, 251) (DB). 

[9] Plaintiff claiming to have been appointed 
member and manager of school committee in place of 
•defendant bringing suit praying, inter alia , that if need 
be he be put in possession of office of managership— 
Suit in respeot of prayer for possession of office of 
managership held fell under Sch. II, Art. 17B as 
amended in Madras and not under Section 7 (v). (Vol, 
26) 1939 Mad 776 (777, 778). 

[10] A suit under S. 25 A, Sonthal Paraganas 
:Settlement Regulation (III of 1872), for declaration 
that entries in Record of Rights were incorrect as 
plaintiff’s share was not reoorded in it held suit as 
framed was governed by Sch. II, Art. 17 (i) and (iii) 
and could not be treated as suit for possession on 
ground that question of possession was likely to arise 
in it. (Vol. 23) 1936 Pat 171 (172) : 15 Pat 386 (DB). 
‘(For purposes of court-fee Court must look to the 
plaint only). 

[11] Suit for declaration that plaint properties are 
ancestral undivided properties, that sale deed dealing 
with it is not binding on plaintiffs and for separate 
possession— Plaintiffs not even in constructive posses- 
sion— Defendant claiming adversely on basis of sale 
deed — Suit held one for possession under S. 7 (v) and 
not under S. 7 (iv) (b) or S. 7 (iv) (c)— Prayer for 
declaration does not make any difference. S. 7 (iv-A) 
(Madras) has also no application, (Vol. 28) 1936 Mad 
411 (412). 

[12] Suit between rival managers for right to 
manage property of deity — Deity admitted to be owner 
of property —Suit is not for possession of land, 
buildings and garden within S. 7 (v)— Sch. II, Art. 17 
applies. (Vol. 31) 1944 All 279 (281); I LB (1944) 
All 564 (DB). 

7. Mode of valuation— -General.*— [1] The legislature 
has made a distinction for purposes of valuation under 
this paragraph between land on the one hand, and 
houses and gardens on the other. (Vol. 23) 1936 Cal 
*64 (264). 

[2] Where a plaintiff claims, in the suit for poss- 

•ession of land, demolition of buildings erected on it, the 
value of the buildings need not be taken into account 
in valuing the suit for purposes of court-fees. (’97) 7 
Had L Jour 49 (50) (DB) * (’82) 4 All 320 (330) 
<FB). ‘ 

[3] Where the object of the plaintiff is to use the 
land of which possession i3 sought, for grazing pur- 
poses, court-fee on the value of the well and the 
buildings standing on the land need not be paid. (’03) 
1903 Pun h R No. 78 P. 207 (208, 209). 

[4] Trees growing on a land need not be valued 
separately in the suit for possession of the land 
un which they stand as .they are included in the 
valuation of the land itself. (Vol. 14) 1927 Mad 1002 
<1004) (DB) *(Vol. 5) 1918 Mad 805 (807): 40 Mad 
824 (DB). 

[5] Mesne profits, unless past mesne profits are 
♦claimed at a certain rate, need not be valued separately. 
<Yol. 5) 1918 Mad 805 <807) : 40 Mad 824 (DB). 

[See (Vol. 17) 1930 Mad 833 (834): 54 Mad 1 

<*B)0 # 


[6] Under Madras Estates Land Act, raiyati lar 
held on patta in an estate cannot be used for buildii 
purposes without the consent of the landlord, i 
would, therefore, be wrong to value suoh land on tl 
value of the land as a building site on the hypothetic 
assumption that the landlord would be willing to alia 
it to be used as a building site for some nazsar. (Vo 
20) 1933 Mad 367 (367). 

[7] A suit for possession of a part of a house will l 
chargeable with a proportionate part of the court* fc 
that will be leviable in respect of a suit for the who] 
house. (’02) 1 Low Bur Rul 303 (306) (FB). 

[8] Charts issued by the District Judge setting or 
minimum values of lands in different parts of tb 
district should not be regarded as though they werei 
themselves evidence of the value of the land, and 
judicial officer acting in judicial matters upon sue 
charts would be acting without evidence. (Vol. 17) 193 
Cal 85 (t>9) : 57 Cal 587 (DB). 

8. “Where the subject-matter is land/’ — [1] j 

mokarari lease of a definite share in a revenue-payin, 
estate is land within the meaning of clause (a) of thi 
paragraph. (Vol. 5) 1918 Pat 460 (461). 

9. “ Land”, meaning of. — [1] The word “ Land ” i 
used in a restricted sense, i. e,, as distinguished fror 
houses or gardens. (’02) 24 All 218 (225) (DB). 

[2] Where the land has a house or a garden on il 
the subject-matter is no longer the land alone, but tb 
land with its accretions and has to be valued as sue 
for the purpose of court-fees even though it is 
revenue-paying land. (’36-43) Tax Dec (Nag)- 49 (50). 

10. Land paying revenue to Government— Mean 
ing.— [1] A suit for possession of a definite share h 
an under-proprietary tenure which forms part of a] 
estate assessed to the payment of annual revenue fall 
under clause (a) though the revenue in such a case ma] 
be paid by the superior proprietor and not the under 
proprietor. (Vol. 8) 1921 Oudh 110 (111) : 24 Oudl 
Cas 29 #(’82) 8 Cal 192 (194, 195) (DB). 

[See also (Vol. 18) 1981 Oudh 366 (367, 368) 
6 Luck 684 (DB). (Paragraph (v) applies to all suit 
for possession, proprietory, under-proprietory posses 
sion as tenant, etc.)] 

[But see (Vol. 16) 1929 Oudh 321 (321): 5 Luol 
101 (DB). (Suit for possession by mortgagee — Para 
graph (v) does not apply as he does not dain 
proprietary possession) *(VoI. 1) 1914 Cal 791 (791 
(DB). (Cls. fa) to (d) of this paragraph do not apply $< 
a suit for possession by a lessee as the leasehold lane 
cannot be said to he liable to payment of revenue the 
obligation to pay revenue being on proprietor.)] 

11. Lease-hold, whether laud within the meaning 
of paragraph. See Botes 1, 8, 8 and 10, 

12. Mode of valuation of laud — Clauses (a) to (di- 
ll] The scheme of the paragraph seems to be to vaLu< 
land with reference to the revenue payable in respec 
of it wherever such valuation is possible. (Vol, t 24 
1937 All 206 (206) : I L R (1937) All 128 (DB), 

[2] Suit for possession of paddy lands — S. 7 (v) (t 
applies. (Vol. 21) 1934 Rang 318 (316) (DB). 

[3] Fntire holding separately assessed— S. 7 (v) (l 
applies. (VoL II) 1924 Bang 102 (104) : 1 Rang 65 
(DB). 

[4] Where the land is not subject to the payment c 
fixed annual revenue or though forming part of . 
revenue-paying estate, does not form’ a definite sbue % 
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such estate and is not separately assessed, other modes 
of valuation are given, viz., according to the nett 
profits from the land or the market-value of the land — 
(Cls. (c) and ( d ). In such cases 7ke idea presumably is 
that valuation according to the revenue is not possible. 
(Vol. 24) 1987 All 206 (206) : I L R (1937) All 128 
(DB). 

13. ** Estate ” meaning of. — [1] A khewat khata in 
the United Provinces is only a separately assessed part 
of an estate and not in itself an estate. (Vol. 20) 1933 
All 414 (415) : 55 All 581. 

[But see (Vol. 24) (1937) AH 206 (207) : I L B 
(1937) All 128 (DB) ( t'he decision overlooks the defini- 
tion of “ Estate ” in this paragraph.)] 

14. "Definite share.” — [1] Ike mode of valuation 
under this paragraph according to the annual revenue is 
applicable not only when the land in suit forms an 
entire estate hut also when it forms a definite share of 
an estate. In such oases, the value of the suit is to be 
calculated according to the proportionate part of the 
revenue which corresponds to the fraction which the 
land in suit constitutes out of thr whole estate. 
(Vol. 24) 1937 Nag 100 (100) :ILH (IT137) Nag 309 * 
(‘08) 12 Cal W N 990 (992) (DB) * (’06) 3 All L 
Jour 511 (512) * (’81) 1881 All W N 5 (5) (DB). 

[2] When the land is part of an estate but separately 
assessed to revenue, the mode of valuation according to 
the revenue is applicable though the land is not a 
#f Definite share” of an estate. {*78) 1879 Pun Re. 
No. 67 P. 226 (227) (DB). 

[3] When the land is part of revenue-paying estate 
but is neither a definite share of it nor separately 
assessed to revenue, it is to be valued according to its 
market-value under clause (d) and not according to the 
Government revenue, (Vol. 28) 1941 Sind 154 (158) : 
I b R (1941) Kar 102 (DB) * (Vol. 20) 1933 All 414 
(415) : 55 All 531. (Suit for possession of fractional 
share of khewat khata) • (Vol. 19) 1932 Pat 319 (321) 

( Suit for possession of kunjora ghat wall tenure) * 
;m 18) 1931 Cal 417 (419) : 5* Cal 66 (DB) * 
(Vol 10) 1923 Bang 246 (246) * (Vol. 5) 1918 Mad 25 
(26) (DB) * (Vol. 1) 1914 Cal 442 (444) ; 41 Cal 812 
(DB)*(>11) 33 All 630 (634) * ( *83) 1883 Pun Re 
No. 6, p. 13 (15, 16) (DB) (Suit for pre-emption) * 
(’80) 1880 Pun Re No. 102, P. 248 (249) (DB). 

[4] The words “definite share” in this paragraph 
mean an undivided land undemarcated .fraction of an 
estate as distinct from a defined, demarcated plot, 
which has been taken out of an estate, (Vol 5) 1918 
Mad 25 (26) /DB) * (Vol. 11) 1924 Mad 646 {647} * 
(’06) 3 All h Jour 511 (512, 513), 

[See also (Vol 8) 1921 Oudh 110 (111) : 24 Oudh 
Cas29. (Revenue paid by superior proprietor— Still 
land is revenue-paying land.)] 

[5) Where this section speaks of a “ Definite share ” 
in an estate as opposed to a “ part ” of the estate, it 
draws a distinction between abstiaet rights in an estate 
and the concrete or physical portion of it, The former 
deals with abstractions* a claim to possession of a 
definite sharei in jnchoate right*, however expressed, 
while, the latter deals with a claim to possession of 
physical and defined parts of the whole estate whether 
actually demarcated or not. (’36-43) Tax Dec (Nag) 39 
( 4 !), ; 

, ; [S] the case of a specified plot - of land which is 
g , menue-pa^rmg , L the ;]*a$, p if 


separately assessed to revenue, court-fee will have to be* 
paid under clause (£) according to the market value of 
the land, and clauses (a) and ( b ) of fchie paragraph, 
will not apply. (Vol. 20) 1933 Oudh 533 (534) (Suit 
for pre-emption.) * (Vol. 17) 1930 Lab 182 (183) (Suit 
for possession of a share in a specific plot of land not 
separately assessed) * (Vol. 11) 1924 Mad 646 (647) * 
(Vol. 1) 1914 Cal 442 (443, 444): 41 Cal 812 (DB) * 
(’ll) 33 All 630 (634) * (*36-43) Tax Dec (Nag) 39 
(41). 

[7] Where the suit land is a fractional share of a 
part of an “estate” which is separately assessed to 
revenue, the court fee will have to be paid under clause 
(d) according to the market-value and not according to 
the revenue/ (Vol. 14) 1927 Mad 1002 (1005, 1006} 
(DB) * (’80) 1880 Pun Re No. 102, p. 248 (249) 
(DB). 

[8] A suit for a fractional share of khewat in the 
United Provinces must be assessed with court-fee under 
Clause (d), such kbowat being only a separately assessed 
part of an "estate” (Vol. 20) 1933 All 414 (416) : 55 
All 531. 

[But see (Vol 24) 1937 All 206 (207) : I LB (1937) 
All 128 (DB). (The khewat in question was held to be 
a separate estate.)] 

[9] The words ** definite share ” do not mean 
definite share separately assessed with revenue in the 
Collector’s register. (’08) 12 Cal W N 990 (992) 
(DB). 

[10] Government of India Notification of 1921 
bearing on clause (5) of this paragraph issued under 
S. 35 of this Act, in substitution of original Notification 
No. 4650 dated 10-9-1889, runs as follows 

** When a part of an estate paying annual revenue* 
to the Government under a settlement which is not 
permanent is recorded in the Collector’s register as 
separately assessed with suoh revenue, the value of the 
subject-matter of a suit for the possession of . . . 

a fractional share of that part shah, for the purposes of 
the computation of the amount of the fee chargeable in 
the suit, be deemed not to exceed five times such 
portion of the revenue.” A suit for a specific plot of 
land comprised In a separately assessed part of an 
estate does not come within the above Notification, so 
as to be governed by clause (6) a3 the expression " frac- 
tional share ” therein can only refer to an undefined 
share and not to a definitely located area. (’94) 10’ 
All 493 (496). (Suit for pre-emption of specific plots — 
Court-fee is payable under clause [d) ) * (Vol 30) 1943 
Pesh 98 (9S) (DB) * (Vol U) 1924 Mad 646 (647) * 
(Vol 5) 1918 Mad 25 (27) (DB). 

(But sea (Vol 14) 1927 Mad 1002 (1006) (DB) * 
(Vol 32)1945 Tiah 15 (16) (DB). (Suit for possession 
of plot— Blot capable of being arithmetically worked 
out as fraction of property that has been assessed to 
land-revenue— S. 7 (v) (6) applies and not $, 7 (v) 

m 

[11] In the United Provinces* the Government of 
India Notification of 1921 issued under S, 35 of this* 
Act is not now in force. Bee (Vol 20) 1933 All 414 
(416) ; 55 All 531. 

15. "Collector’s register.”, — [1] The expression 
“Collector's register” used in clauses (a) and {6} is 
intended to refer to the register In which the land- 
revenue is recorded for fiscal purposes and is main* 
tamed by .the Collector, . (Vol 22) 1935 Lah, 381 
(352), \ 
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[2] In the Punjab the jamabandi has been treated 
•as the Collector’s register. (Vol. 22) 1935 Lah 331 
,(332). 

[8] In Madras the Paimash register was held not 
-to be the Collector’s register. {Vol. 11) 1924 Mad 646 
(647). 

16. “ Separately assessed.” — [1] “Separately asses- 
.sed ” means assessed separately and not as part of a 
whole. Hence, the mere fact that by a mathematical 
•calculation it can be stated what the revenue is on a 
particular plot which forms part of a unit which is 
.assessed to revenue, it cannot be said that the plot is 
separately assessed to revenue. (Vol. 4) 1917 Mad 323 
(823) (DB). (Confirmed on appeal in (Vol. 5) 1918 Mad 
*25 (DB) ). 

[2] Plots forming a separate fehata in themselves, 
.though under-proprietary, must be taken to be sepa- 
rately assessed with Government Revenue for purposes 
of the Court-fees Act when they are so assessed with 
the rent which the khata as a whole is liable to pay to 
the superior proprietor. (Vol. 17) 1930 Oudh 520 (520) 
(DB) ( (Vol. 8) 1921 Oudh 110 : 24 Oudh Cas 29 
followed.) 

17. “Revenue so payable. ’’—[I] Remissions of 
•revenue granted in any particular year cannot be taken 
into account in calculating the value of land for 
purposes of court- fees under this paragraph. The 
calculation should be based on the revenue fixed at the 
-settlement. (Vol. 24) 1937 All 657 (658), 

18. Clause (C). — [1] This clause applies to cases in 
which the land is exempted wholly or partially from 
the payment of revenue or is charged with any fixed 
payment in lieu of such revenue. (Vol. 30) 1943 Nag 
315 (816) ;ILR (1943) Nag 802 * (Vol. 1) 1914 Cal 
442 (443, 444) : 41 Cal 812 (DB). 

[2] An izara village or alienated' village is assessed 
•under Ss. 96 and 97 of the Berar Land Revenue Code, 
1928 to land revenue and is not exempt from payment 
of revenue. Hence, a suit for partition and separate 
possession of a share in such a village will fall under 
•clause (ft) and not under clause (c) of this paragraph. 

4 Vol, 30) 1943 Nag 315 (816) :ILR (1948) Nag 802. 

[8] A suit for possession of inam lands which have 
been wrongly classed by Government as ryotwari land 
and in respect of which pattas have been issued may be 
valued by the plaintiff as ryotwari land held on patta 
at five times the revenue payable under clause (b). - 
(Vol. 5) 1918 Mad 590 (591,592) (DB). (Fact that 
after institution of suit, the lands are classed as inam, 
will not affect the question), 

[4] “ Such revenue ” in this clause means an annual 
revenue payable to the Government whether fixed 
permanently or not. Lands subject to a fluctuating 
assessment based on the harvest cannot be considered 
as pacing an annual revenue to the Government, and 
must, therefore, be valued under this clause. (Vol. 6) 
1919 Lah 106 (107) : 1919 Pun Re No. 100 (DB). 

[5] The “ year next before the date of presenting 
the plaint ” means the revenue yfar and not the 
calendar year. (Vol. 22) 1935 All 642 (642). 

[But see (’06) 28 All 411 (413). (The expression 
•denotes a period of 365 days reckoning backwards from 
4he date of presentation of the plaint.)] 

[6] In construing, the words net profits ” regard 
must be had to the subject-matter of the suit. When 


subject-matter of suit is kudivaram right the vali 
of that right can only be arrived at after deduc 
ing rent payable to landholder and expenses incurre 
in cultivation. (Vol. 33) 1946 Mad 322 (324) : I L . 
(1946) Mad 821 (DB). ( (Vol. 29) 1942 Mad 58 

overruled.) 

[7] The nett profits for the year preceding th 
presentation of the plaint cannot be excluded froi 
consideration for purposes of court-fees on the groun 
that they partake of the nature of a windfall. (Vo 
27) 1940 Mad 821 (821). 

[8] Where no nett profits have arisen from the Jam 
during the year next before the suit, the clause require 
the Court to estimate the land with reference to th 
value of similar land in the neighbourhood. The mer 
fact that the land is “ religious ” does not render i 
incapable of valuation with reference to the value o 
similar land in the neighbourhood. (Vol. 7) 1920 Up 
Bur 7 (8) : 3 Upp Bur Rul 236, 

19. Clause (d). — [1] This clause applies where th 
land in suit forms part of a revenue-paying estate bu 
does not constitue a definite share of it and is no 
separately assessed to revenue. If the land is a definit 
share of a revenue-paying estate, this clause will nc 
apply. (Vol. 24) 1937 Nag 100 (100) : I L B (193*3 
Nag 309 * (Vol. 6) 1919 Lah 106 (107) : 1919 Pu 
Re No. 100 (DB) * (’08) 12 Cal W N 990 (995 
(DB). 

[2] To a suit for land which is subject to a fluctuai 
ing assessment of revenue based on the harves 
clause (c) and not this clause, will apply. (Vol. 6) 191 
Lah 106 (107) : 1919 Pun Re No. 100 (DB). 

[3] A suit for a specific plot of land forming pai 
of an estate but not separately assessed will come und< 
this clause and not cl. (a) or cl. (6): The valuatio 
under this clause is to be according to the market-valu 
of the land. (Vol. 25) 1938 Oudh 189 (189) * (Vol. 2f 
1938 Oudh 40 (41) (DB) 4 (Vol. 18) 1931 CaJ 41 
(419) : 58 Cal 66 (DB) * (Vol. 8) 1921 Pat 466 (46f 
(DB). (Claim for possession of milkiat share and fo 
direct possession of khudkashtl lands — Real disput 
about claim to posssssion of khudkhast. Court-fe 
payable under Cl, ( d ) of para, (v) * (Vol. 5) 1918 Ma 
25 (26) (DB). (Suit for possession of plot for min 
part of survey number but not separately assessed- 
Court-fee is payable under clause (d) * (*14) 25 Ind Ca 
24 (24) (DB) (Lah) * (’ll) 33 All 630 (634) (Suit b 
reversioner to recover specific plots of land— Court-fe 
payable on market-value) * (’94) 16 All 493 (496 
(Suit for pre-emption) * (’83) 1883 Pun Re No. 6, P* 1 
(15, 16) (DB) (Do). 

[4] In a suit for possession, the market-value of th 
land at the date of the suit is to be taken as the basis c 
valuation. (Vol. 15) 1928 Lah 852 (853). 

[5] In a suit for pre-emption, the market-value a 
the date of the sale will be the basis of valuatior 
(Vol. 11) 1924 Lah 380(381) * (Vol. 32) 1945 Oud] 
135 (138). 

[6] In a suit for possession of a plot of land an 
for injunction for removal of buildings erected thereoi 
the valuation must be according to the market-valu 
of the land and the cost of the buildings need nc 
be taken into account. (’82) 4 All 320 (329, 33C 
(FB). 

[7] Where the suit is for possession of land as we 
as buildings and groves standing thereon the land xtixu 
be valued under this- clause, and the buildings an 
groves under clause (e)* (VoL 25) 1938 Oudh 40 (42 
(DB). 
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[See (Vol. 15) 1928 Lah 852 (853) (Suit for posses- 
sion of land and not of buildings on land— Market- 
value of land, irrespective of buildings, determines 
jurisdiction of Court and amount of court-fee.)] 

[8] In a suit for possession as usufructuary mort- 
gagee, the court-fee payable is on the market-value of 
the mortgagee interest in the property, i.e., the mort- 
gage-money, on payment of which the property can 
at any time be redeemed. (Vol. II) 1924 Oudh 163 
(163, 164). 

20. Market-value.-* [1] An ancient temple devoted 
absolutely and in perpetuity to religious purposes has 
no market and therefore no market- value. A suit for 
recovery of possession of such a temple will not be 
governed by S. 7 (v) (e) but by Sch. II, Art. 17 (VI). 
(Vol. 25) 1938 Nag 481 (482) * (Vol. 11) 1924 Mad 19 
(21, 22): 46 Mad 782 (FB) (25 Cal 194: 24 Ind 
App 177 (PC) followed). 

[2] The market-value is the value at the date of the 
suit. (Vol. 15) 1928 Lah 852 (853) * (Vol. 11) 1924 
Lah 380 (381), 

21. Proviso — [1] The proviso has been intended to 
provide a standard of valuation in the Bombay 
Presidency for all cases of suits for land, (’87) 11 Bom 
541 (548) (FB) * (’83) 1883 Bom P J 164. 

[2] The word “ Land ” in this proviso means land 
surveyed and assessed by Government. The proviso 
will not, therefore, apply to suits for possession of inarn 
lands which have never been surveyed and assessed by 
Government. In such cases court-fee is to be computed 
according to clause (c) of the paragraph, (’89) 1889 
Bom P J 241. 

[3] Where the land in suit is settled for a period not 
exceeding thirty years and full assessment is paid to 
Government, the value of the land is to be computed 
according to the first paragraph of the proviso. (‘94) 
1894 Bom V J 425 (DB) * (’84) 1884 Bom P J 150 

m). 

[4] Proviso (3) applies to lands in respect to which 
the whole or any part of the survey assessment hm 
been remitted* (*88) 1888 Bom P J 352 (DB). (Inam 
Village held on permanent settlement and partially 
exempt from revenue— Proviso (3) must be applied for 
determining its value for purposes of court-fees) * 
(*83) 1883 Bom P 3 164. (Suit for recovery of land 
.situated in talukdari village in respect of which largo 
portion of revenue was remitted). 

[5] The remission contemplated by proviso (3) need 
not be expressed. In suits for possession of land in a 
talukdari village the difference between the full survey 
.assessment for the land and the jama payable by the 
talukdar should be regarded as remission within the 
.meaning of this proviso. (’87) 11 Bom 541 (548) 

(SB). 

[But *ee (’87) 11 Bom 350n {651 n ) (DB) (This case 
must be deemed to have been overruled in 11 Bom 541 

mi 

■ [8] Proviso (3) will not apply to a suit for possession 
of land m respect of which, there was a previous assess- 
ment and a remission but Which is no longer existing, 
29 Bom 486 (488) (DB), 

[7] A suit for possession of land, situated in an inam 
, village, between sub-holders to which the inamdar is 
a party must be valued for purposes of court-fees 
4fclnani ; ]and quite regardless of the tenure under which 
4 Hm& be hyd-by the actual parties to the suit. (’82) 
tn.P.687. ' ■ *;■ 


22. “ House,” meaning of.— [1] The term “house”* 
has not been defined by the Act. Prima facie , it. 
means a building for human habitation. (Vol. 18) 1931 
Sind 6 (7) (DB). 

[2] In its wider meaning, “ House ” includes a. 
building used for other purposes than ordinary human 
habitation. (Vol. 18) 1931 Sind 6 (7) (DB). (For 
example an elm-house, a bake- home, a brew -house, a 
lighthouse, a summerhouse, a work-house, a church or 
a temple, an eating-house, a stock exchange, a cow- 
house, a hen-house, a green house.) 

[3] An indigo factory or a wafer mill comes within 
the meaning of the expression '* House (’02) 24 All 
218 (225, 226) (DB) * (Vol. 28) 1941 Pesh 69 (71h 
(DB). (24 All 218 relied on.) 

[4] A suit for the recovery of a building site, on 
which a house was only partially built, was held to be 
a suit for possession of a “Rouse” falling under 
clause (d). (Vol. 18) 1931 Sind 6(7, 8) (DB) (1884 
Bom P J 150 not followed ; (Vol. 17) 1930 Sind 15 :: 
24 Sind L R 4’relied on.) 

[5] A temple building is not a “ house (Vol. 11) 
1924 Mad 19 (21, 22) : 46 Mad 782 (FB), (Per 
Venkata Subba liao »L). 

[6] A mafcham used as a shelter for pious men and. 
for keeping certain things for the temple procession, 
is a “house”. (’36) 159 Ind Cas 636 (636) 
(Mad). 

[7] A house includes the site on which it Btands, 
(Vol. 28) 1941 Pesh 69 (71) (DB) * (Vol. 18) 1931 
Bind 6 (7) (DB). 

[8] The fact that the land on which the house is 
situated is assessed to land revenue, does not affect, 
the court-fee chargeable. (Vol, 28) 1941 Pesh 89 (7l) 
(DB) * (’02) 24 All 218 (225) (DB). 

[9] Whether a suit is for the recovery of the 
“house” or the land on which it stands, must be 
determined by ascertaining if the substantial eubjeet- 
matter of the suit is the house itself. (’02) 24 All 218 
(228) DB). 

[See also (Vol. 4) 1917 Lah 377 (378) : 1917 Pun 
Be No, 27 (DB) (Suit to pre-empt certain share of plot 
of land with & garden and a bungalow thereon.)] 

28, Garden [1] The word “Garden” in d* (*} 

should be taken as referring primarily to a garden in 
the English sense, ornamental or pleasurable or vege- 
table,” (Vol. 5) 1018 Mad 805 (806): 40 Mad 824 
(DB), (Reversing (Vol 3) 1918 Mad 740), 

[See also (’89) 12 Mad 801 (304) (FB),] 

[2] A suit for possession of a field on which 
coconut trees Btood and which was assessed to revenue 
was held not to be governed by clause (a) but by clause 

(6) of the paragraph* (Vol. 5) 1918 Mad 805 (806) : 
40 Mad 824 (DB). (Reversing (Vol, 8) 1916 Mad 
740.) 

[3] A bagay&t land paying annual revenue to Gov- 
ernment should be valued under clause (a) and no* 
under clause ($)* (‘84) 1884 Bom P J 150. 

[4] The meaning of the word “Garden 1 * is no 
restricted to a pleasure or vegetable garden but extend 
also to a fruit garden even though the land under it i 
assessed to revenue, (’22) 68 Ind Cas 84.5 (846) (Lah 
(DB) * (Vol, 1) 1914 Lah 888 (889) ; 1914 Pun R 
No, 71 (DB), What kind, of, garden not given h 
report) * (*08) 1808 Pun Be Mo, 146, P„ 689 (67C 
(DB). (12 Mad, 801(FB) not followed) * (‘80) 188 
Pun Re No, 8$, E72 (72) (DB), (Suit for pmmio 
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of a date garden by mortgagee is governed by S. 7 (v) 
(e) and not by S. 7 (x) (6)— It is not material for 
purposes of para, (v) that the garden is upon revenue 
paying land) * (Vol. 17) 1930 Sind 15 (16) : 24 Sind 
L R 4 (DB) ( (Vol. 3) 1916 Mad 740 followed). 

24. Suit for religious property.— [1] A temple as 
such has no market-value and a suit for possession of a 
temple is chargeable with a fixed court-fee of Rs. 10 
under Sch. II Art. 17 (vi). (’38) 40 Pun L R 113 
(115)* (Vol. 11) 1924 Mad 19 (22): 46 Mad 782 
(FB). 

[2j It cannot be said that any property belonging to 
a temple and sued for as such has no market-value. 
Whether the property is capable of valuation or not 
depends on the nature of user to which -it is put. 
Ordinarily, it is the materials and site of the temple 
and the buildings which are an adjunct to it that 
will not be capable of valuation. (’38) 40 Pun L R 113 
(115). 

[See also (Vol. 7) 1920 Upp Bur 7 (8) : 3 Upp Bur 
Rul 236. (Merely because property is religious pro- 
perty it cannot be said to be incapable of valuation.)]. 

25. Court-fee on appeals [1] Where, a suit for 

possession is decreed and the defendant appeals from 
the decree, the appeal is liable to be charged with 
court* fees according to the scale laid down under this 
paragraph though the defendant is in possession and 
is not asking for a decree for possession in his favour. 
(Vol. 18) 1931 Cal 833 (335) * (Vol. 16) 1929 Sind 
161 (161) (DB) * (’93) 16 Mad 310 (311) (DB). 

[See (’06) 29 Mad 172 (173) (DB).] 

[See also (Vol. 14) 1927 All 308 (308) : 49 All 398. 
(Land falling under para, (v) (c) — Court-fee on appeal 
under Cl. (c) is enough though plaintiff may have 
paid fee under cl. ( d ) ) * (Vol. 12) 1925 Mad 805 (805) 
(Appellant claiming possession as trustee— Still court- 
fee must be paid under this paragraph.)] 

[2] If the suit is dismissed and the plaintiff appeals 
repeating his claim fur possession, the appeal -will 
come under this paragraph, (*81) 1881 All W N 5 (5) 
(DB). 

[See also (*12)17 Ind Cas 270 (271), (DB) (Lah) 
(Suit for removal of defendant from management of 
dharmashala held to be for possession— Suit dismissed— 
Appeal by plaintiff— Same court-fee as in trial 
Court.)] 

[3] Where the suit is decreed subjeet to the plaintiff 
paying a certain sum to the defendant and the plain- 
tiff appeals against such condition in the decree he will 
have to pay ad valorem court-fee on the amount in 
dispute. (Vol. 26) 1939 Mad 49 (50):ILR (1939) 
Mad 328 (DB) (Value of improvements) * (Vol. 13) 
1926 Mad 225 (226) (DB) (Do) * (Vol. 9) 1922 Lah 
440 (441) (DB) * (Vol. 8) 1921 Lah 371 (872) * (’12) 
15 Ind Cas 746 (747) (Oudh) * (’10) 13 Oudh Cas 62 
(65) (DB). 

[See however (1900) 23 Mad 84 (85) (DB). (Suit 
to eject defendant — Appeal by defendant— Held, even 
where claim for improvement is the only question 
raised in appeal— Appellant should not be called upon to 
pay court-fee other than that payable in suit for 
possession.)] % 

[4] Where a decree for possession is subject to the 
payment of a certain sum of money and the defendant 
appeals from the decree on the ground that the plaintiff 
was not entitled to a decree for^possession at all, 


court-fee on the appeal will have to be paid under this 
paragraph. (Vol. 12) 1925 Mad 323 (324) : 48 Mad. 
652 * (Vol. 9) 1922 All 858 (360) : 44 Ail 629 * (*07) 
1907 Pun Re No. 39, P. 168 (170) (DB). 

[5] Even where a defendant appeals against a 
decree for possession on the ground that the plaintiff is 
bound to pay a certain sum before he can recover 
possession, the appeal will be governed for purposes of 
court-fees by this clause. (Vol. 15) 1928 Mad 929 (980)' 
(DB). (Claim for compensation as a condition prece- 
dent to plaintiffs seeking to enforce their right to eject.)- 
* (Vol. 1) 1914 All 278 (275) : 36 All 822 (Claim for 
dower debt)* (1900) 23 Mad 84 (85) (Claim for 
compensation for improvements). 

[6] Where a plaintiff is awarded possession but 
only for a limited period and he appeals against such 
limitation of his right, a court-fee of Rs. 10 is sufficient 
on the appeal as he is only in the position of a person 
seeking a declaratory decree. (*11) 83 All 705 (707). 

[But see (*75) 24 Suth W R 454 (455).] 


[7] Appeal from a decree of the Sub-Judge, passed on 
a reference by the Collector under the Bengal Alluvial 
Lands Act, S. 5— Court-fee of Rs. 20 held sufficient. 
(Vol. 19) 1932 Cal 47 (49) : 58 Cal 710. 

[8] Suit for possession by mortgagee— Conditional 
decree allowing mortgagor to redeem mortgage on pay- 
ment of certain sum of money passed —Appeal by 
mortgagee for unconditional decree — Held that court- 
fee was payable ad valorem on five times Government 
assessment. (Vol. 7) 1920 Oudh 308 (308). 

[9] Suit for declaration of title and confirmation of 

possession— Court fee of Rs. 10 paid on declaration 

Relief of confirmation valued at Rs. 100 and court-fee 
Rs. 7-8 paid thereon — Court holding value of subject- 
matter to be Rs. 3,000 demanding court-fee thereon — 
Plaint rejected on plaintiff’s failure to pay additional 
court-fee— Appeal „ by plaintiff -Held court-fee on 
Rs. 3,000 should have been paid on appeal. (Vol, 3| 
1916 Cal 276 (277) (DB). 

[10] Decree for possession and mesne profits — Appeal 
by defendant — Court* fee on future mesne profits need 
not be paid. (’98) 21 Mad 372 (372) (DB). 


[11] Suit for possession dismissed on ground of 

insufficiency of court-fee — Appeal by plaintiff— Court- 
fee need not be paid as on claim for possession but only 
on amount of court-fee in dispute. (’82) 1882 All W N 
244 (244). ' 

[12] Suit for ejectment against several defendants—? 
Each claiming to be in possession of specific plot of 
land— Suit decreed— Some defendants alone appeal- 
ing— Appellants not liable to pay court-fee ia^ respect, 
of plots claimed by non-appealing defendants* 
(Vol. 32) 1945 Fat 453 (455) : 24 Fat 379 (DB), 

26. Court-lee on cross-objections.— [1] A memo- 
randum of cross-objections is not included within the 
meaning of the word u suit ” in S. 7 and hence cross- 
objections claiming possession of immovable property 
are not liable to be charged with court-fee under this 
paragraph but under Sch. I, Art. 1. (Vol. 12) 1925 
All 119 (119) : 47 All 89. 


[2] Suit for cancellation of sale-deed and possession— 
Court dismissing claim for possession but holding that 
as to part of consideration, viz., Rs. 100, there was 
no legal necessity and giving relief as to such amount— 
Appeal by plaintiff — Cross* objections by defendant* 
against that part of decree which related to Rs. , 100, 
held liable to ad valorem court-fee on amount involved* 
viz., Rs. 100. (YoL 11) 1924 All 1?5 (178) : 45 All 
537. . --r , _ ■ ;~r ^ 
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vi- In suits to enforce a right of pre-emption — according to the value (computed 
to enforce a right of in accordance with paragraph v of this section) of the land, house or 
pre-emption; garden in respect of which the right is the claimed : 


PROVINCIAL AMENDMENTS, 


BENGAL 

For paragraph (vi) the following paragraph was substituted 


“ (vi). fn suits to enforce aright of pre-emption*— according to the market value of the land, building 
or garden in respect of which the right is claimed* 

Explanation . — In this paragraph 44 building ” has the same meaning as in para, V.” 

— Bengal Act VII of 2935 * [2-5-1985,] 


UNITED PROVINCES 

In sub-s. (vi) of S. 7 the word 44 building ” was substituted lot the word 44 house. 44 

-U. P . Act XIX of 1938 , 

Section 7 (?i-A) 

BENGAL 

After paragraph (vi) the following paragraph was inserted : 


[9-1-1989,] 


“(V1AJ. In suits for partition and separation of a share of joint family property or of joint property, 
or to enforce a right to a share in any property on the ground that it is joint family property or joint 
property— 

if the plaintiff has been excluded from possession of the property of which he claims to be a 
coparcener or co-owner according to the market value of the share in respect of which the suit is instituted,”— 

Bengal Act VII of 1985 , [2-5-1985,] 

ORISSA 

After paragraph (VI) the following paragraph was inserted, namely ; 

“ (vlA.) In suits for partition and separate possession of a share of joint family property or of 
joint property or to enforce a right to a share in any property on the ground that it is joint family property 
or joint property — 

if the plaintift alleges that he has been excluded from possession of the property of which he claims 
to be a coparcener or co-owner— -according to the market value of the share in respect of which the suit is 
instituted. 

Explanation : ~ The word "possession 4 ’ for the purposes of this paragraph includes constructive 
possession.” — Orissa Act V of 1939 , [81-10-1989.] 


3, 7 (V) bontd.) 

27, Bengal Amendment— [1] If the Court has reason 
to think that the amount of nett piofits given by the 
plaintiff has been wrongly estimated then the Court 
has to ascertain (i) the nett profits of the land, building 
ox garden as the case may be in the year immediately 
preceding the presentation of the plaint, and also (ii) 
its market value. If the nett profits are not readily 
ascertainable or assessable or where there are no such 
profits the Court has only to ascertain the market- 
value of the land building or garden under clause (b) 
of the paragraph, But where they are readily ascer- 
tainable or assessable the Court is bound to direct 
inquiry under both the heads (i) and (ii) and demand 
additional court fee on the basis of the lower of the two 
figures arrived at in such inquiry. In such a case the 
Court cannot merely ascertain the amount of nett 
profits and assess court-fee on fifteen times such profits 
without determining the market-value, (Yol. 27) 1940 
m 488 (440, 441) ; IIi R (1940) 2 Cal 450 (DR)* 

28, U.P. Amendment.— [l] The test laid down in 

£. 7 (V) (I) (D) for determining the market-value of the 
land, (viz.), multiplying by fifteen the rental valued 
the land is not applicable where there is no evidence of 
the rental Value, In such cases the market-value must 
be determined in any other proper manner, (Yol 32) 
19450udh J.35 (187), ; / 

29, Reductions and The Madras 

4^ftHMaafitit Otder No. 5791 of 17th May 1943 does hot 


apply to a suit by persons who claim to be trustees of 
certain trust- property against the defendant who puts 
forward the same claim which is not conceded by the 
plaintiffs. (Vol. 32) 1945 Mad 102 (103); I DR 
(1945) Mad 584 (DB), 

Section 7 Para (vi) — Note 1* 

[1] Plaintiff cannot in suit for pre-emption put a 
tentative value on property sought to be pre-empted 
and pay court-fees on that basis, (12) 1912 Pun W R 
No, 170 Page 458 (462) ; 1912 Pun Re No, 83 (DB), 

[2] Subject-matter of suit for pre-emption being 
land paying revenue— Valuation for purposes of court- 
lees is to be made in accordance with para (v) on 
revenue assessed and not according to consideration for 
sale. {Vol* 20) 1953 Lab 767 (768) (DB) * (Voi. 8) 
1919 Bah 79 (80) : 1919 Pun Re No. 15 (DB), 

[3] Suit lot* pre-emption in respect of sale of equity 
of redemption in certain property— Court- fee must be 
paid according to para, fv) on market value of the 
property which is subject of mortgage and not according 
to amount of consideration for sale of equity ol redemp- 
tion. (’10) 82 All 19 (24) (FB) * {’03)1903 Pun DR 
No, 128 p. 356 (366, 357) (DB) * (Voi. 82) 1945 Oudh 
135(188). 

[4] Suit fpr pre-emption of zamindari share and 
grove— Grove not appurtenant to zamindaxi-~Court-fee 
is also payable on value . of grove in addition to value 
Of zamindari share, (*07) 4 Ail b .Tour 405 {404} 

ffvtn 1 - 
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After sub-s. (vi) of S. 7, the following sob-section was inserted, as sub-s. (vi-A), namely : — 

M (viA). In soits for partition — 

according to one-quarter of the valae of the plaintiff's share of the property, 

and according to the lull value of saoh share if on the date of presenting the plaint the plaintiff is oat 
of possession of the property of which he claims to be a coparcener or co-owner, and his claim to be a coparcener 
or co-owner on saoh date is denied. 

Explanation The value of the property for the purposes of this sab-section shall be the market 
value whioh in the case of immovable property shall be deemed to be the value as computed in accordance 
with sub-s. (V), (V-A) or (V-B) as the case may be,” — U. P, Act XIX of 1938 , [9-1-1939J 

for interest of vii. In suits for the interest of an assignee of land- revenue — 

assignee of land- fifteen times his nett profits as such for the year next before the date of 
revenue ; presenting the plaint : 

to set aside an viii. In suits to set aside an attachment of land or of an interest 

attachment; in i ftn a oc revenue — according to the amount for which the land or interest 

was attached : 

Provided that, where such amount exceeds the value of the land or interest, tho 
amount of fee shall be computed as if the suit were for the possession of such land or interest ;. 


S. 7 (vi) (contd.) 

[5] Vendee making improvements in good faith on 
property purchased before institution of suit by pre- 
emptor— Latter standing by without taking any 
steps to prevent such improvements which are carried 
out with his knowledge - Value of improvements should 
also be taken into account in addition to value of 
property for purposes of court-fees. (Vol. 24) 19S7 
Bah 239 (240, 241) * (’12) 1912 Pun L R No. 184 Page 
580 (582). 

[6] Suit for pre-emption— Corn t-fee required to be 
paid according to market-value of property— Held that 
value is to be determined with reference to time 
when right is claimed, i.e., date of suit and not 
date of sale. (’46) 1946 Oudh W N (H. C.) 166 (169) 
<DB). 

[7] Suits for pre-emption in which court-fee is 
payable on market-value of the property— Held that 
market-value at the time of sale and not at the time of 
suit is to be taken into consideration in calculating 
court-fees. (Vol. 11) 1924 Lab 880 (881) * (Vol. 82) 
1945 Oudh 135 (188). 

[8] Suit for pre-emption - Court finding (that 
market-value of property is different from that stated 
in plaint — It is improper for Court to hold up decision 
on question of court-fees until end of suit and 
incorporate it in decree. (Vol. 25) 1938 Lah 311 
(312). 

[9] Suit for pre-emption— Court-fee to be paid 
according’ to market value of property— -Market- value is 
to be decided upon some evidence— Recitals in sale 
deed as to purchase price cannot be evidence against 
plaintiff. (’46) 1946 Oudh W N (H C) 166 (169) 
(DB), 

[10] Decree for pre-emption appealed from— Right 
to pre-empt attacked in appeal— Real object of appel- 
lant being to get value of property enhanced — Court-fee 
on appeal is to be paid according to value of property 
under this paragraph. ('Vol, 31) 1944 All 83 (84) : 
I L R (1944) All 181 * (’36-43) Tax Deo (Nag) 48 (46) 
* (Vol. 21) 1934 Lah 424 (425) * (Vol. 16) 1929 Lah 
190 (191) : 9 Lah 563 (DB) * (18) 1913 Pun L R No. 
240 page 800 (808, 804) (FB) : 1918 Pun Re, No. 76 
(FB) * (’84) 6 All 488 (490, 491) (DB). 

[See (Vol, 31) 1944 Oudh 276 (277) * (’36-43) Tax 
Dec (Nag) 6 (6)]. 


[11] When dispute raised by appeal relates solely to 
amount to be paid by pre-emptor, it is the amount in 
dispute that will determine value of appeal for purposes 
of Court-fees. (Vol. 16) 1929 Oudh 240 (240) (DB) * 
(Vol. 3) 1916 Lah 208 (209): 1916 Pun Re. No. 14 
(DB) * (’13) 1913 Pun L R No. 240 page 800 (803, 
804) (FB) : 1913 Pun Re No. 76 (FB). (Overruling 
(1900) 1900 Pun Re. No. 92 (DB) * (*84) 6 All 488 
(491) (DB).) 

[12] Pre-emption suit -Pre-emption sought in respect 
of. five villages — Right of pre-emption refused in respect 
of three villages but granted in respect of two villages 
on payment of & certain sum — Plaintiff pre-emptor 
appealed from decree olaiming a right of pre-emption ip 
respect of three villages and also disputed amount of 
pre-emption price in respect of other villages— Held that 
appeal being divisible into two parts, court-fee was pay r 
able on five times Government revenue on three villages 
in respect of which right of pre-emption was refused 
and ad valorem court-fee was payable on amount 
sought to be reduced in respect of other two villages. 
(Vol. 5) 1918 All 232 (238) : 40 All 353. 

Section 7 para (viii)— Note 1. 

[1] Suit to set aside attachment'without preferring 
objection under O. 21 R. 58 C P C. — Property attached 
being land or interest in land — This paragraph applies. 
(1884) 6, All 466 (467, 468) (DB). 

[2] Claim under O. 21 R. 58— Claim dismissed — 
Suit under O, 21 R. 63 — Suit is governed by Seh/ll 
Art. 17 (i). (*08)‘ 35 Cal 202 (206) 85 Ind App 22 
(PC). 

[3] Suit to set aside a summary attachment by; a 
Collector under Bombay Act I of 1865 held to be gover- 
ned by this paragraph. (’77)1 Bom 352 (857) (DB). 

[4] Suit which is in terms to set aside a sale on the 
ground that an attachment is not binding on the plain* 
tiff is virtually a suit to set aside an attachment. {'04) 
14 Mad L Jour 144 (144) (DB) * (’94) 4 Mad L Jour 
183 (189) (DB). 

[5] The word “value” in the proviso to the para- 

graph must be construed in the same way as in the 
previous paragraphs of the section. Where the attached* 
land is one in the Bombay Presidency, held on settle-* 
ment for a period not exceeding thirty years andpaying 
full assessment to Government, the value will be deem- 
ed to be a sum equal* to five times **«««* 

ment. (’77) 1 Bom 352 (857) (DB); 
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For sab-section (viii) of 


PROVINCIAL AMENDMENT. 

section 7 the following sab-section was substituted , namely ; 
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& 7 ix ( contd .) 

[6] Decree for redemption — Compromise in appeal 
increasing amount — Sait by transferee from mortgagor 
to avoid compromise decree and for recovery of property 
— Not one for redemption. (Vol. 22) 1985 Mad 671 
(672). 

3. Mode o! valuation— General.— [1] In all suits 
governed by this paragraph, the court-fee is payable 
according to the amount of principal money expressed 
to be secured by the instrument of the mortgage. (Vol. 
18) 1931 Oudh 366 (368): 6 Luck 684 (DB) * (’87) 11 
Bom 591(595) (DB) * (’69) 5 Bom H C R(AC) 153 
(155) (FB). 

4. Mode of valuation in suits for redemption.— [1] 

In a suit for redemption the court-fee payable under this 
paragraph is according to the principal money expressed 
to be secured by the instrument of mortgage. (Vol. 18) 
1926 Mad 667 (667) * ('91) 14 Mad 480 (483). 

[2] Even if the original debt has been considerably 
reduced by the payments made by the mortgagor prior 
to the institution of the redemption suit, the suit will be 
valued according to the principal money expressed in 
the deed of mortgage. (’91) 14 Mad 480 (488). 

[See also (Vol. 7) 1920 Nag 139 (140).] 

[3] Mortgagee not paying whole but only a portion of 
mortgage consideration — Mortgagor suing to recover 
property mortgaged— It is a suit for redemption of pro- 
perty and court-fee is payable on whole consideration as 
expressed in the deed* ( 02) 1 Low Bur Eul 96 (97) 
* (*97) 1 Cai W N 670 (671) (DB). 

[4] Principal amount expressed in a deed of mort 
^age including a certain amount of paddy valued at a 
certain rate — It is the rate expressed in the deed and 
not the rate prevailing at the time of the institution of 
the suit that determines the “ principal amount ” in 
.assessing court-fee payable in the suit for redeeming 
that mortgage. (Vol. 12) 1925 Mad 1254 (1254). 

[5] More than one mortgage in respect of the same 
property— Mortgagor suing to redeem it — Court-fee 
must be calculated upon sum total of principal money 
payable under all the deeds and not on the separate 
sums due under each deed , as all the deeds provide only 
one cause of action. (*04) 7 Oudh Cas 152 (157) (DB) 
{Section 17 does not apply to such a case.) 

[6] An additional prayer}for recovery of a certain 
sum by way of damages or arrears of rent in a suit for 
redemption does not change the nature of the suit and 
the court-fee is payable on the principal amount only 
even when such a prayer is included. (Vol. 19) 1932 
Mad 217 (217) * (Vol. 13) 1926 Mad 764 (765), ((Vol. 
13) 1926 Mad 542 reversed.) 

[But see (’93) 16 Mad 415 (418) (DB),] 

[7] Amount spent on improvements by mortgagee 
under kanom deed not to be taken into account in assess- 
ing court-fee in suit for redeeming kanom. (*82) 5 Mad 
284 (286) (FB). 

[8] On account of purchase of portion of equity of 
redemption by mortgagee, mortgage-debt pro tanto 
extinguished and integrity of mortgage broken— Some 
of the mortgagors becoming entitled to recover a portion 
only of the mortgaged property— In a suit for redem- 
tion of such portion, “ the principal money expressed 
to be secured '* on which court-fee for the suit is to be 
calculated under this paragraph must be taken to be the 
proportionate amount of the debt for which the portion 
sought to be redeemed would be liable. (Vol. 5) 1918 


Oudh 25 (27) * (’86) 8 All 438 (441, 442) (FB) * (’82) 

6 Bom 324 (825). 

5. Court- fee in appeals from a suit for redemption or 

foreclosure. — [1] Suit for redemption or foreclosure dis- 
missed by trial Court — Plaintiff appeals against the 
decree — Subject-matter in dispute doe3 not change its 
nature in appeal and is governed by this paragraph. 
('36-43) Tax Dec (Nag) 115 (118) * (Vol. 18) 1931 Lah 
633 (633) * (Vol. 9) 1922 Oudh 82 (84) : 25 Oudh Cas 
80 (DB) * (Vol. 6) 1919 Oudh 98 (101) : 22 Oudh Cas 
289 * (‘93) 16 Mad 326 (327) (DB) * (*82) 1882 Bom 
P J 106 (DB). 

[But see (Vol. 12) 192^ All 734 (735): 47 All 926).] 

[2] Suit for redemption or foreclosure decreed— 
Defendant appeals therefrom, challenging plaintiffs 
right to redeem or foreclose— Subject-matter in appeal 
is the same as in the suit and the court-fee payable is 
on the principal amount under this paragraph, and not 
on the amount decreed. (*36-48) l ax Dec (Nag) 115 
(118) * (Vol. 18) 1931 Lah 633 (633) * (Vol. 18) 1931 
Oudh 353 (354) (DB) * (Vol. 9) 1922 Oudh 82 (84) : 25 
Oudh Cas 30 (DB) * (*1S) 9 Nag L E 86 (88) * (’10) 6 
Nag L R 164 (167). 

[See (Vol. 28) 1941 All 357 (358) : I L R (1941) All 
469 * (Vol. 24) 1937 Nag 6 (8).] 

[But see (Vol. 1) 1914 All 520 (520): 36 All 40 (FB) 
* (’06) 33 Cal 1133 (1149) (DB).] 

[3] In the following case decree was passed in a fore- 
closure suit for a certain amount in default of payment 
of which within a certain time the property was to be 
foreclosed. Defendant appealed denying plaintiffs 
right to foreclose on the ground that he was not liable 
to pay any portion of the sum decreed. Held that suit 
had changed its nature in appeal and had become a suis 
to avoid payment of a specified sum and as such the 
court-fee payable was to be calculated ad valorem 
on the amount of the decree under Sch. I, Art. 1. (Vol. 
9) 1922 Oudh 82 (84) : 25 Oudh Cas 30 (DB). 

[4] Suit to redeem or foreclose decree — Plaintiff or 
defendant in appeal merely challenging amount to be 
paid or received without any question about right to 
redeem or to foreclose being raised— Court-fee payable 
in appeal will be ad valorem on additional amount 
claimed by mortgagee-appellant or on amount sought to 
be reduced by the mortgagor-appellant. (Vol. 30) 1943 
Mad 146 (147) : I L E (1943) Mad 819 * (Vol. 24) 
1937 Nag 6 (8) * (Vol. 18) 1931 Lah 631 (633) * (Vol. 
9) 1922 Oudh 82 (84): 25 Oudh Cas 30 (DB) * (Vol. 6) 
1919 Oudh 98 (101): 22 Oudh Cas 289 * (Vol. 2) 1915 
Nag 48 (49) : 11 Nag L B 83 (DB) * (Vol. 17) 1930 
Lah 601 (601) (DB) * (Vol. 13) 1926 Mad 225 {226) 
(DB) * (’08) 30 All 547 (548, 549) * (Vol. 32) 1945 
Bom 504 (510) : I L R (1945) Bom 629 (DB) * (Vol. 
S3) 1946 Nag 160 (160). 

[But see ('09) 12 Oudh Cas 130 (132) (DB) * (*90) 13 
All 94 (97) * (Vol. 33) 1946 All 80S (303) : I L E (1946) 
All 359 (DB) * (’91) 1891 Bom P J 218 * (’86) 10 
Bom 44n (44n). 

[5] Appeal against redemption deexee— Appellant 
claiming certain minimum amount as due to him on 
redemption without limiting maximum— Court-fee paid 
on minimum— There is no valuation at all. (Vol. 33) 
1946 All 304 (304) : I L B (1946) All 409 (DB). 

[6] Dispute in appeal by mortgagee against decree in 
a redemption suit was as to plaintiffs right to redeem 
mortgage and not as to amount pay able — Held in view 
of amendment of S, 2 (iv) In United Provinces .by which 
< suit 1 includes ‘ appeal,* court-fee , was ; payable oi* 
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between land-lord 
&nd tenant. 


xi. In the following suits between landlord and tenant : — 


(a) for the delivery by a tenant of the counterpart of a lease, 

(b) to enhance the rent of a tenant having a right of occupancy, 

(c) for the delivery by a landlord of a lease, 

a {go) for the recovery of immovable property from a tenant, including a tenant 
holding over after the determination of a tenancy, 

(d) to contest a notice of ejectment, 

{e) to recover the occupancy of b [immovable property] from which a tenant has been 
illegally ejected by the landlord, and 


(/) for abatement of rent — 


according to the amount of the rent of the b [immovable property] to which the 
iuit refers, payable for the year next before the date of presenting the plaint. * 

[*] Inserted by the Court-fees (Amendment) Act, 1905 (6 [VI] of 1905), S, 2 (1). 

[b] Substituted by S. 2 (2), ibid, for " land.” 


5. 7 (xi) (contd.) 

[2] A suit for specific performance of a contraot to 
grant a lease comes under this paragraph. (Vol. 8) 1921 
Cal 84 (85) * (’12) 15 lnd Cas 46 (48, 49) :(DB) (Cal). 

[8] Contract for transfer of land in consideration 
partly of money and partly of other land belonging to 
transferee held to be contract of sale. Contract of 
Bxchange held be covered by provision as to contract of 
sale. (Vol. 10) 1928 Lah 456 (457, 458). 

[4] Memorandum of appeal in suit to enforce 
contract of exchange — Held that suit was governed 
neither by S. 7 (x), clause (a) but by Sch. 1, Art I as 
memorandum of appeal in question was not otherwise 
provided for. (Vol. 81) 1944 Mad 252 (258). 

[5] Suit by vendor for recovery of amount agreed on 
as consideration in which he declares his willingness to 
perform his part of contract by executing proper 
conveyance of the property will come under this 
paragraph. (Vol. 6) 1919 Mad 804 (304) (DR). 

[6] Suit to have sale-deed executed and completed or 
for recovery of sale deed already executed is suit for 
specific performance of contract of sale, though there 
is no prayer for possession of property sold. (Vol. 11) 
1924 Lah 489 (440) : 5 Lah 75 (UB). 

[7] Mortgagor contracting with mortgagee that on 
default in paying mortgage-money within certain time he 
would execute conveyance of the property to mortgagee — 
Latter suing for specific performance of the contract— 
Amount that will be due on mortgage is ascertainable 
and court-fee will have to be paid on such amount. 
(Vol. 30) 1943 Mad 372 (373). 

[8] Plaintiff praying that Court should give effect to 
certain arrangement he has entered into by which 
certain properties are to be conveyed to him, but in the 
plaint desiring that only some of those properties 
should be conveyed and possession of such properties 
should be delivered — Suit will have to be valued on 
consideration mentioned in original arrangement, as 
Court will, in any event* have to declare the original 
arrangement and on that basis only will be able to give 
any relief to plaintiff. (Vol. 24) 1937 Mad 831 (882, 
833). 

[9} Different views are held as to Court-fee payable 
on suit for specific performance of a contract of sale 
and for possession of property Eold. 

[a] Such a suit falls under this paragraph (Vol, 82) 
1945 Bom Bl (82); I L B (1945) Bom 32 (DB) * 


(Vol. 24) 1937 Mad 831 (838) * (Vol. II) 1924 Mad 860 
(361): 47 Mad 150 (DB) * (Vol. 11) 1924 Lah 489 
(440): 5 Lah 75 (DB) * (Vol. 15) 1928 Lah 635 
(635) * (Vol. 3) 1916 All 228 (228) : 38 All 292. 

[6] Such suit falls under para (v). (Vol. 16) 1929 
Pat 642 (642) * (Vol. 5) 1918 Lah 828 (323) * (" 11 ) 11 
lnd Cas 228 (229) (DB) (Cal). 

[c] In such cases the court* fee should be paid on 
the two reliefs separately, unless the contract itself 
provides for delivery of possession as well as execution 
of sale-deed. (Vol. 7) 1920 Oudh 167 (169): 2SOudh 
Cas 388 * (Vol. 32) 1945 Bom 81 (81, 82) ; I L R 
(1945) Bom 32 (DB). 

[10] Suit for possession against seller On basis of a 
completed gale is not one for specific performance 
within the meaning of this paragraph although the 
suit contains a prayer that defendant may be ordered 
to execute and have registered a sale deed. (Vol. 7) 
1920 Lah 72 (72). 

[11] Suit by lessee lo be put in possession of lease- 
hold property will not come under this paragraph but 
will come under para (v). (Vol. 20) 1933 Oudh 863 
(365) * (’08) 1908 All W N 201 (202). 

[But see (Vol. 24) 1937 Sind 93 (93) (DB).] 

[12] Suit directed against third person not a party 
to the contract — Suit as against him would be only for 
possession, (Vol. 26) 1939 Mad 860 (361) : I L B 
(1939) Mad 867 (SB). 

[18] Suit for possession by usufructuary mortgagee 
who has been subsequently dispossessed is clearly not 
one for specific performance. (’80) 1880 Pun Re£To< 88, 
p, 72 (72) (DB), ■ 

[14] If plaintiff files an award with the plaint and 
prays that it be filed and enforced, the suit is for 
specific performance of an award. (’09) 4 lnd Cas 815 
(816) (DB) (Upp Bur). 

Section 7 Para (XI)— Note 1, 

[1] A suit for commutation of grain rent into money 
rent of equal value does not fall under this clause. (Vol, 
11) 1924 Mad 623 (624) (DB), 

[2] “A tenant having right of occupancy i% does not 
include a person having a superior interest. A tenure- 
holder in Bengal is a person having a superior interest 
and a suit for enhancement of rent against him is not 
governed by clause (5) of S, 7 (xi), (Vol, 21) 1034 Cal 
674 (678) : 61 Cal 518. 
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8* The amount of fee payable under this Act on a memorandum of appeal against an 
Fee on memorandum or(3er elating to compensation under any Act for the time being in farce 
; appeal against order for the a acquisition of land for public purposes shall be computed according 
ilating to compensa- to the difference between the amount awarded and the amount claimed by 
btion * the appellant. 

[ a ] See now the Land Acquisition Act, 1894 (1 [I] of 1894). 

PROVINCIAL AMENDMENTS. 

JNITED PROVINCES 

The following words were inm'ted between the words “public purposes " and shall be computed,’ 1 viz,, 

«' or against an award made by a tribunal constituted under the United Provinces Town Improvement Act 
r any other similar statute. 1 * -P* XIX of 1938, [9-1-1989.] 

Sections 8-A to 8-F. 

BENGAL 

After S. 8 the following sections were inserted . viz : — 

" 8-A. In every suit in which an ad valorem court-fee is payable under this Act on the plaint, the 
laintiff shall file with the p’aint a statement of particulars of the subject-matter of the suit and his own 
aluation thereof unless such particulars and the valuation are contained in the p’aint The statement shall be 
i suoh form and shall contain such particulars as may be prescribed by the Provincial Government by notification 
lihe Official Gazette. In every such suit the plaintiff shall also, if the Court so directs, file a duplicate copy 
f the plaint and of the said statement. 

u g_;g Xn every suit in which a court-fee is payable under this Act on the plaint or memorandum of 
ppeal the Court shall, » [on the date fixed for the app3arance of the opposite pirty or as soon as may be 

hereafter] and in every case before proceeding to deliver judgment, record a finding whether a sufficient court - 

ee has been paid. 

(2) If the Court records a finding that an insufficient court-fee has been paid on the plaint or memo- 
andum nf appeal the Court shall, 

(a) stay all further proceedings in the suit until it has determined the proper amount of such 

court-fee payable and the plaintiff or the appellant, as the case may be, has paid suoh amount 
or until the date referred to in clause (b), as the case may be : 

Provided that if the plaintiff or appellant gives, within suoh time as the Court may allow, security, 
to the satisfaction of the Court, for the payment of any additional amount for which he may be 
found liable, the O^urt may proceed with the suit, 

(b) fix a date before which the plaintiff or appellant shall pay the amount of court-fee due from him v 

as determined by the Court under cl. (a). * . 


S. 7 (xi) (contd.) 

[211 The clause is not confined to suits by ryots 
with occupancy rights. (Vol. 21) 1934 Gal 674 (677) * 
61 Cal 513. 

[22] Tenant suing for possession after dstermination 
of question of title— Suit is governed by S. 7 W and not 
by this clause. (Vol, 18) 1926 Pat 251 (253): 5 Pat 
208. 

[But see (’86-43) 3?ax Dec (Nag) 96 (98, 99).] 

SEGTION 8— SYNOPSIS. 


1. Local amendment (U.P.). 

2. Scope. 

3. " Order”. 

4. Appeal against order relating to compensation. 

Schedule II, Article 1^ (iv), whether 

applies. 


5. Appeals arising under Land Acquisition Act— 

Section 8, whether restricted to appeals from 
awards only. 

6. Appeal by one of the claimants who is awarded 

nothing. 

7. Court-fee in appeals relating to apportionment 

of compensation. 

8. Court-fee, whether payable on additional pay- 

ment under Section 28 (2) of the Land 
Acquisition Act. 

9. Appeal by Government. 

10. Orders relating to compensation — Illustrative 

oases. 

11, Amount that can be awarded by the Appellate 

Court, 

1. Local amendment (U.P.),— [1] The section applies 
to an appeal against the decision of the Improvement 
Trust Tribunal. (Vol, 26) 1989 AU 127 (180) : I L R 
(1989) All 142. 
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'• 8-F, If in the result of inquiry under S. 8-C the Court finds that the subject-matter of the suit has been 
undervalued the Court may order the party responsible for the under- valuation to pay all or any part of the costa of 
the inquiry. 

If in the result of such inquiry the Court finds that the subject-matter of the suit has not been 
under valued the Court may, in its discretion, order that all or any part of such costs shall be paid by the 
Provincial Government or by any party to the suit at whose instance the inquiry has been undertaken, and if any 
amount exceeding the proper amount of fee has been paid shall refund the excess amount so paid.*’ 

— Bengal Act VII of 1935, [2-5-1935.] 


S. 8 (conta.) 

[2] For the applicability of this section what is 
essential is that the order appealed against must relate 
to compensation and it is immaterial whether the order 
amounts to an award or not. (Vol. 22) 1935 Lah 448 
(449) : 17 Lah 122 (DB) * (Yol. 13) 1926 Lah 343 
(344). 

[But see (Vol. 16) 1929 Mad 223 (226) (DB).] 

6. Appeal by one of the claimants who is awarded 
nothing. — [1] Appeal by one of several claimants who 
claimed a share in the compensation but was awarded 
nothing at all in the lower Court -Held, this section 
applies to such appeal. (Yol. 18)1931 Lah 343 (343) 
* (Vol. 13) 1926 Lah 343 (343, 344) * (Yol. 19) 1932 
Cal 846 (347) : 59 Cal 528. 

[But See (Yol. 16) 1929 Mad 223 (226) (DB). The 
court- fee must be paid under Art. 1 of Soh. 1).] 

7. Court-fee In appeals relating to apportionment of 
compensation.— [1] Appeal from an order apportioning 
compensation among several claimants by a claimant 
claiming more compensation — The proper court- fee is 
that payable under this section. (Yol. 22) 1935 Lah 448 
(449) : 17 Lah 122 (DB). 

[2] Compensation divided between 'claimant and 
Government — Appellant claimant appealing from order 
praying for more amount than was awarded to him 
paying only two rupees as court-fee under Soh. II, Art. 
11 — Appellant alleging that the appeal was one relating 
to apportionment— - Held that the appeal did not relate 
to apportionment and the proper court-fee was an 
ad valorem one under this section. (Yol. 8) 1921 Bom 
525 (325) : 45 Bom 277 (DB). 

8. Court-fee, whether payable on additional payment 
under section 28 (2) of he Land Acquisition Act.— [1] 
Where a person being dissatisfied with the. amount of 
compensation ^awarded to him under S. 18, Land 
Acquisition Act, wants to appeal, insisting in case of 
his success that not only the excess market value but 
also 15 per cent of the same should be decreed in his 
favour, he must pay court-fees not only on . the excess 
market value but also on 15 per cent thereon* (Yol. 
17) 1930 Mad 45 (47) : 53 Mad 48. 

[But see (Yol. 13) 1926 Lah 509 (510) (DB),] 

9. Appeal by Government.— *[1] The section applies 
to an appeal by Government seeking a reduction of 
the amount of compensation awarded. (Yol, 26) 1939 
All 127 (180) : I L B (1939) Ail 142 * (Yol. 14) 1927 
Cal 45 (45) (DB) * (Vol. 11) 1924 Mad 489 (490). 

[But see (Yol. 19) 1932 Oudh 224 (224) : 8 Luok 
85 (DB) * (*12) 1912 Fun L R (Supp) No, 17 Page 54 
(57) : 1913 Pun Be No, 57 (DB).] 


[2] Appeal by Government seeking a reduction of 
the amount of^ compensation awarded — Goverment 
appelant mnst pay ad valorem court-fee on the amount 
ot compensation in dispute. (Yol 26) 1939 All 127 
(130): i LB (1939) Ail 142 * (Yol. 19) 1932 Oudh 
224 (224) : 8 Luck 8o (DB). (Sch. I, Art. 1 app'ies.) 

* (Vol. 15) 1928 Bang 197 (198): 6 Bang 281 (DB). 
(If S 8 is not app icable, provision of Sch. I, Art. 1 
must be applied) * (Vol. 14) 1927 Cal 45 (45. 46) (DB) 

* (Vol. li) 1924 Mad 489 (490). (Sch. I, Art. 1 
applies). 

10. Orders relating to compensation— Illustrative 
cases. — [1] On acquisition of property District Judge 
ordering compensation to be invested in Government 
Promissory Notes and allowing only interest to claim- 
ant — Claimant 6 ling appeal against order paying 
court-fee under Sch. il, Ait 17 (vi) — Held that court- 
fee must be paid under this section. (* 12) 39 Cal 906 
(913, 914) (DB). 

[2] Land Acquisition proceedings— Claim by rever- 
sioner that compensation money should not be paid to 
alienee irom Hindu Widow as the alienation was not 
binding upon him — Prayer for investment of money 
under S. 32, Land Acquisition Act —Claim disallowed 
— Appeal by reversioner— Held that it was not governed 
by this section. (Vol. 22) 1935 Cal 243 (244) : 62 
Cal 331, 

[See also (Vol. 19) 1932 Mad 438 (439): 55 Mad 
641 (DB)J 

‘ [3] Land acquisition proceedings— Certain rever- 
sioners objecting that whole compensation money should 
not be paid over to Hindu Widow — District Judge dis- 
allowing objection— Appeal by reversioners— Held that 
appeal should have been stamped with ad valorem 
court-fee. (’99) 21 Ail 354 (355) (DB). 

11. Amount that cau be awarded by the Appellate 
Court. — [1] The Court of appeal cannot pass a decree 
for a sum in excess of the amount claimed and on which 
the court-fee has been paid even if it finds that the 
appellant is entitled to a higher amount. f03J 30 Cal 
501 (502) (DB) * (’03) 30 C*1 5lB (520) (DB). 
(Unless before the judgment is pronounced, an amend- 
ment of the memorandum of appea} is. allowed and the 
additional court- fee is. paid.)* 

SECTION 8 A— 8 F. (Bengal). 

[1] The object in inserting these sections is to supply 
the omission in the Act of the provision for Cow* 
power to reject plaint incase of undervaluation. (’37V 
X h R (1937) 2 Cal 501 (507) (DB). , . 

[2] The powers of a Court under these sections are 

much wider and more specifio than those under Ss. 9 
and 10, (’37) I LB (1937) 2 Cal 50L(507) (DB), ^ 
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[S. 9] 


ORISSA 

After S. 8 the following section waa inserted as section S-A : 

“S-A. In every suit in which an ad valorem court-fee is payable under this Act on the p’aint, 
the p'aintiff shall file with the plaint a statement of particulars of the subject-matter of 
Statement of the suit and 1 is own valuation thereof unless such particulars and the valuation are 

matters of $wt * and contained in the p'aint. The statement shall be in such form and shall contain snob 

plaintiffs valuation particulars as may be prescribed by the Provincial Government by notification in 

thereof . the Gazette. In every puch suit the plaintiff shall also, if the Court so directs, file j 

duplicate copy of the plaint and of the said statement.’' 

— Orissa Act V of 1939. [31-10-1959,] 

9. If the Court sees reason to think that the annual nett profits or the market-value oi 
Power to ascertain any such land, house or garden as is mentioned in section 7, paragraphs 5 
nett profits or market- and 6, have or has been wrongly estimated, the Court tray, for the purpose 
▼slue. of computing the fee payable in any suit therein mentioned, issue a commis- 

sion to any proper person directing him to make such local or other investigation as may be 
necessary, and to report thereon to the Court. 


BENGAL 


PROVINCIAL AMENDMENTS. 


Ssction 9 was repealed so far as the Province of Bengal is concerned, by Bengal Act VII of 1955. 


UNITED PROVINCES 


[2-5-1955,] 


In the beginning of the section the following sentence was added, viz., 


“ In every suit the plaintiff shall file with the plaint a statement in such form as may be prescribed for the 
purpose, of particulars and valuation of the subject-jnatter of the suit, unless such particulars and 
valuation are contained in the plaint itself.” ~U. P, Act XIX of 1938, [9-1-1959.] 


B. 8 -A- 8 -F (contd.) 

[3] Seotion 8 -B casts a duty, upon the Court to 
record a finding whether a sufficient court-fee has been 
paid and, in case of insufficiency, to dismiss the suit on 
failure of the party to make up the deficiency. (Vol. 
27) 1940 Cal 451 (454) : 1 L R (1940) 2 Cal 166 (DB). 

[4] Under Seotion 8 -C, it is the duty of Court, even 
In oases falling under S, 7 (iv). to revise plaintiff’s 
valuation where there is a reason to suppose that the 
relief sought has been wrongly valued, (Vof. 28) 1941 
Cal 509 (511) (DB) * (Vol. 27) 1940 Cal 482 (48S) : 
I Ii H (1940) 1 Cal 409 * (Vo h 27) 1940 Cal 451 
(452) : I Ii R (1940) 2 Cat 166 (DB). 

[SJ Suit under section 7 (iv) (c)— Court can raise 
valuation— But this power cannot be exercised unless 
reasonable standards for such valuation are laid down 
by rules framed under S. 9, Suits Valuation Act. (Vol. 
26) 1939 Cai 627 (627) (DB), 

[ 6 ] Where some objective standard of valuation is 
possible, the Court should act under section 8*0. 
(Voi. S5) 1938 Oal 161 (162) * (Vol. 24) 1937 Cal 748 
(749): IL B (1938) lCal 196. 

[7] The objective standard of valuation should 
ordinarily be regarded as the value of the benefit which 
the plaintiff seeks to obtain if he succeeds in his suit. 
(Vol. 27) 1946 Cal 560 (560) : ILR (1940) 2 Oal S 3 
^(VoL 26} 1939 Cai 743 (744):' 7 L R (1939) 2 

[B] Where there does not exist an objective standard 

valuation the Court should accept plaintiff’s valuation 


as correct. (Vol. 26) 1939 Oal 278 (279) (DB) * (Yoi 
26) 1989 Cal 265 (266) (DB), 

SECTION 9— Note 1. 


[1] Court should hold inquiry itself, but where thii 
cannot be conveniently done, it may issue commission. 
(’07) 29 All 749 (756) (FB) * (71) 6 Beng L B Am 
12 (13) (DB). 

[2] Court may issue commission where it is alleged 
that plaintifl has overvalued preperty. ('70} 5 Bene 
L R App 6 (7) (DB), 


[3] Section applies only to suits and not to appeals. 
(*90) 12 AH 129 (147) (FB) * (Vol. 18) 1929 Cai 717 
(719): 57 Cal 360 (DB), 

* 

[But see (Vol. 1?) 1930 Cal 65 (67): 57 Cal 567 
(DB).] 


[4] Inquiry under this section may be held at an; 
stage oi suit. ('OS) K08 Pun Be. No, 18, P 124 (126) 
(FB) * (’95) 1898 Pan Be. No. #, 5 80 ( 86 ) (DB) 
* (’SO) 2 Mad 80S (808) (DB). 


[£] Ccaxt ignot bound to aeoept Commissioner's 
KpOrt, (’71) 7 Beng L R 664n (665n) (DB), 

[ 8 ] Court most come io judicial decision on basis oi 
report. (To!. 17) 1980 Cal 65 (67) ; 57 Cal 587 (DB). 


[7] Commission not ordered at instance 0 1 plaintifl— 
Plaintifl cannot be made to deposit ooste of commission, 
(Vol. B7) 1980 Cal 85 (68) : 57 Cal S87 riYRV 
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10. i. If in the result of any investigation the Court finds that the nett profits or 
Procedure where nett market-value have or has been wrongly estimated, the Court, if the estima- 
profits or market-value tion has been excessive, may in its discretion refund the excess paid as such 
wrongly estimated. fee . ^ the estimation has been insufficient, the Court shall require the 

plaintiff to pay so much additional fee as would have been payable had the said market- value or 
nett profits been rightly estimated. 


ii. In such ease the suit shall be stayed until the additional fee is paid. If the 
additional fee is not paid within such time as the Court shall fix, the suit shall be dismissed. 

a 

[ a ] Clause (iii) was repealed by the Amending Act, 1891 (12 [XII] of 1891). The clause ran as follows: — 

Section 180 of the Code of Civil Procedure shall be construed as if the words ‘the market- value of any 
property or* were inserted after the word ' ascertaining * and as if the words ‘or annual nett profits* 
were inserted after the word ‘ damages V* 


ASSAM 


PROVINCIAL AMENDMENTS. 


For clause (ii) the following clause was substituted, viz., 


" ii. In such case — 


(a) the suit shall be stayed until the additional fee is paid and if t he additional fee is not paid within 

such time as the Court shall fix, the suit shall be dismissed ; and whether the additional fee 
is or is not paid, 

(b) the Court may, if it is of opinion that the estimation has been grossly insufficient, r further order 

that the expenses of the com mission, or such portion thereof as the Court may think reasonable, 
be paid by the party in fault to the Government, and the order so made shall have the force and 
effect of a decree passed by the Court.** — Assam Act III of 1 932 . [27-4-1952.] 


BENGAL 

Section 10 was repealed so far as the Province of 


SECTION 10 — SYNOPSIS. 

1. Scope of the section. 

2. “ Such investigation.” 

3. This section and 0. 7 R. 11, Civil Procedure Code. 

, 4. Valuation exceeding pecuniary jurisdiction. 

5. Time fixed for payment of deficit fee — Compu- 

tation of time* 

6. Extension of time fixed. 

7. Order calling for deficit court-fee "incorporated in 

decree. 

8. Effect of dismissal^ suit. 

9. Appeal against dismissal of suit. 

1 . Scope of the section. — [1] Court has discretion to 
srefund excess fee paid by plaintiff. See (Vol. 24) 1937 
Lah 239 (240, 241), (Court* fee should be paid on value 
of site plus costs of improvements made thereon), 

[2] Claim underestimated— Adequate Court-fee not 
paid— Court must stay suit and fix time within which 
deficit court-fee is to be paid. (*07) 20 All 749 (764, 
765) (FB). (Without any regard to fact whether that 
be time within or beyond period of limitation pres- 
cribed for suit). 

2. ** Such investigation.*' — Words “ such investiga- 
tion** in sub’s, (i) mean investigation held by Court or 
Commissioner appointed by Court under preceding 


Bengal is concerned by Bengal Act VII of 1935. 

[2-5 -1955.] 


section and do not restrict operation of this section to 
those cases where investigation is held by Commis- 
sioner. {*07 ) 29 All 749 [756) (FB). 

3. This section and O. 7, B 11, Civil Procedure 
Code.— fl] Order under sub s. (ii) of this section will 
amount to decree and not to res judicata and fresh suit 
on same cause of action will not be barred. (*90) 12 
All 129 (148) (FB). 

[2] O. 7 R. 11, Civil P.C. and S. 10 Court-fees Act. 
» apply to different stages of suit! former applying 
before registration of p'aint and latter applying after 
registration of plaint, (Vol. 7) 1920 Pat 656 (660) : 4 
Pat L Jour 703 (DB) * (*05) 27 All 197 (199) (DB) * 
('80) 2 Mad 308 (309) (DB). 


[3] See also A.I.R. Commentaries on Civil P, C. 
4th (1944) Edition. O. 7 R. 11. Note 10. 

4. Valuation exceeding pecuniary jurisdiction.— -[1] 
If valuation determined by Court after investigation 
exceeds pecuniary jurisdiction of Court, Court must 
return plaint for presentation to proper Court. (Vol. 20) 
1933 iSag 818 (313) ; 29 Nag L R 367 * (Vol. 18) 1931 
Mad 69 (70). (Held decision in (Vol. 11) 1924 Mad 
646 was not correct) * (’29) 57 Mad L Jour 33 (38) 
(NEC.)* (Vol. 14) 1927 Bom 257 (258) :51 Bom 
236 (DB) * (’85) 8 Mad 62 (63) (DB); 
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11. In suits for mesue profits or for immovable property and mesne profits, or for an 
Procedure in suits for account, if the profits or amount decreed are or is in excess of the profits- 
mesne profits or aoooont claimed or the amount at which the plaintiff valued the relief sought, the 
when amount decreed decree shall not be executed until the difference between the fee actuallv 
exceeds amount claim- paid and the fee which would have been payable had the suit comprised 
ed# the whole of the profits or amount so decreed shall have been paid to the 

proper officer. 

Where the amount of mesne profits is left to be ascertained in the course of the execution 
of the decree, if the profits so ascertained exceed the profits claimed, the further execution of the 
decree shall be stayed until the difference between the fee actually paid and the fee which would 
have been payable had the suit comprised the whole of the profits so ascertained is paid. If the* 
additional fee is not paid within such time a9 the Court shall fix, the suit shall be dismissed. 


S, 10 (contd.) 

[But see (Vol. 11) 1924 Mad 646 (647 648).] 

5. Time fixed for payment of deficit fee— Computa- 
tion of time. — [1] Plaintiff ordered to pay deficit ooart- 
fee within a week - Plaintiff held entitled to fullsiven 
days, (T2) 13 Ind Cas 900 (901) (DB) (Cal). 

6. Extension of time fix*d.— [1] Extension of time 
for payment of deficit ooart-feo may be granted before 
or after expiration of time fixed. ('97) 19 All 240 
(243) (DB). 

7. Order Galling for deficit coart-fee incorporated 
In decree.— [1] To hold up decision on question of 
eourtTee till end of sait and incorporate order iD decree 
passed in suit is impropjr. (Vol. 25) 1938 Lab. 811 
(312). 

8. Effect of dismissal of suit.— [1] Suit dismissed 
under sub-s. (ii) of this section — Dismissal doss not 
operate as res judicata , to bar subsequent suit by plain- 
tiff on same oause of action, (’ll) 35 Bom 38 (41) (DB) 
* (86) 8 All 282 (287) (DB). 

9. Appeal against dismissal Of suit.— [1] Valuation 
of appeal on dismissal of suit under this section would 
be valuation determined by Court and not plaint valua- 
tion. (Vol. 25) 1988 Lah (511) (812). 

[But see (Vol. 13) 1926 Cal 427 (427) (DB),] 


. P] section provides for making up of defi- 
ciency of con rMoes in case tentative valuation is even- 
tually found to fall short of real amount for which 
decree is passed (Vol, 21) 1934 Lah 545 (548): 15 , 
Lah 512 (FB) * (Vol. 21) 1934 Lah 488 (491, 492)* m 
Lah 151 (FB) * (Vol. 5) 1918 Cal 895(890): 45 Cal 
634 (DB) * (Vol. 5) 1918 Cal 159 (159) (DB) * (Vol 
2) 1915 Bom 59 (60): 39 Bom 545 (DB) * (’02125 
Mad 543 (544) (DB) * (*85) 9 Bom 22 (24) (DB) 


[See (Vol. 16) 1929 Pat 626 
All 286 {288, 289) (DB).] 


(630) (DB) a (’04) 16. 


[3] Cases under this section would bo cases in which 
insufficiently stamped pi&int is received or filed or used 
owing to mistake or inadvertence of Court. {’901 12 
All 129 (147) (FB) (Obiter), 


[4] Suit for accounts or mesne profits dismissed— 
Plaintiff appeals. This seotlon will apply to appeal, 
(Vol. 16) 1929 PC 147 (148): 10 Lah 737 : 56 Ind 
App 232 (PC). 


[See also (Vol, 21) 1934 Lah 545 (548): 15 Lah 512 
(h B) (Amount determined as due by appellate Court, 
becomes value of suit for jurisdiction as well as court* 
fee.] 


[But see (’90) 12 All 129 (147) (FB) (Obiter) * U6- 
43) Tax Deo (Nag) 75 (78) (DB).] 


SECTION 11— SYNOPSIS. 

1, Soope and applicability. 

2, Points of difference between para I and para 2. 

3, Mode of enforcing payment of additional court- 

fee under the section. 

4, Giving of time for payment of court-fee under 

this section. 

5, Amount of court-fee payable under this section, 

6, Court- fees insults for mesne profits— General. 

7, Court-fee on future mesne profits, 

8, Suit for administration. 

9, Suits on mortgage, 

10* Madras Amendment. 

1. Scope and applicability.— [1] This section furnishes 
'exceptions to the rule that the plaintiff is only, entitled 
to amount claimed fey him in plaint, (Vol, 8) 1921 
Ouah 108 (109) : 24 Oudh Ca<§ 209* 


[5] Section does not apply to appeal by defendant 
against preliminary decree in suit for accounts. (VoL 
24) 1937 Lab 694 (696): I LK (1937) Lah 196 (DB), 

[6] The section does not apply to any suit not spaa* 
fied therein. (Vol. 25) 1938 Cal 785 (787, 788) (DB) * 
(Vol. 9) 1922 Fat 59 (60) (DB) * (’07) 17 Mad L Jour 
625 (626) (DB). 

[7] Recovery of additional conct-fec under this sec* , 

tiou does not depend on existence of any direction in 
decree in that behalf. (Vol. 25) 1988 Mad 787 (788) : 
57 Mad 308 (DB), V 1 

. £ ft ] Executing Court can determine whether addi- 
tional court-fee should be borne by decree-holder or can 
be recovered by him from judgment-debtor as costs of. 
axecutioa (Vol, SO) 1943 Mad 145 (146) (DB) (Plain- 
tiff entitled to recover extra court* fee as costs by further 
30M Daf * (?Ol,20) 1985 Mad ?87 (788): 57 Mad 
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BENGAL 

Foe the original section the following section was substituted , viz. : 

u 11* Where, in any suit for mesne profits or for land and mesne profits or for an account, the fee which 
would have been payable, if the suit had comprised the whole of the relief to which the Court finds the plaintiff to 
)e entitled exceeds the fe8 actually paid, the Court shall require the plaintiff to pay an additional fee equal 
,o the amount of the excess, and if such additional fee is not paid within such time’ as the Court may fix, the 
mit, or if a decree has previously been passed therein, so muoh of the claim as has not been so decreed shall be 
ismissed : 

Provided that, where the additional fee is payable in respect of a portion of the claim which can 
>e relinquished that portion only shall b dismissed.*' — Bengal Act VII of 1935. [2-5-1985.] 

IADRAS 

For the second paragraph of th <■ . cction the following paragraph was substituted, viz : 

“ Where a decree directs an in quiry as to mesne profits which have aecrued on the property during a 
period prior to the institution of the suit, if the profits ascertained on such inquiry exceed the profits claimed, no 
final decree shall be passed tili the difference between the fee actually paid and the fee which would have been 
payable had the suit comprised the whole of the profits so ascertained is paid. If the additional fee is not paid 
within such time as the Court shall fix, the claim for the excess shall be dismissed, unless the Court, for 
ufficient cause, extends the time for payment. 

Where a decree directs an inquiry as to mesne profits from the institution of the snit and a final decree 
.3 passed in accordance with the result of such inquiry, the decree shall not be exeeuted until such fee is patd as 
rauld have been payable on the amount claimed in execution if a separate suit had been instituted therefor.” 

—Madras Act V of 1922 . [30-S-1922J 

>RIS8A 

Same as that of Madras. — * Orissa Act V of 1939. [31-10-1989.] 

iIND 

For the second paragraph the following was substituted , viz : 

“ In every such suit the difference, if any, between the fee actually paid and the* fee which would have 
>een payable if the suit had comprised the whole of the profits or amount found due shall, on judgment being 
jigned, be leviable from the plaintiff whether he applies or does not apply for the execution of the decree, and 
ipon the certificate of a Judge of the Court in which such suit was pending be recoverable by any (Collector as an 
t rrear of land revenue. 

Explanation For the pu rpose or this section ' plaintiff ’ shall include any party to a suit to whom any 

neofits or amount are or is found to be due.” ~~Sind Act X of 2939 . [26-4-1989.] 

JNITED PROVINCES 

Same as that of Madras. — C 7 - P* Act XIX of 1938. [9-1-3989'] 


L 11 (contd.) 

[9] Proceedings under O. 20 R. 12 Civil P C.~ S. 11 
>art 2 has no application. (Vol, 88) 1946 Sind 58 (60): 
iLR(l945) Kar 818. 

2. Points of difference between para 1 and para. 2.— 
T] Para. 2 of this section has no application unless 
Amount oi mesne profits has been left to he ascertained 
in execution proceedings, while para. 1 will not apply 
in respect of mesne profits left to be ascertained in 
execution proceedings. (Vol. 7) 1920 Mad 970 (972) 
;DB) * (Vol. 88) 1946 Sind 58 .(60) : ILE (1945) 
Kar 818. 

[2] Under para 1, Court cannot fix time for payment 
of additional court-fee and if any time is fixed and 
plaintiff does not pay it within s^sh time but pays 
afterwards. Court cannot refuse to execute decree. (Vol. 


7) 1920 Mad 970 (972) (DB) * (’07) 30 Mad 32 (84) 
(DB). 

[3] Under para 2, Court must fix reasonable time for 
payment of extra court-fee and if it is not paid within 
such time Court is to dissmiss suit. (Vol. 24) 19S7 
P C 168 (165): 64 Ind App 191: 1 L R (1987) Lah 502: 
31 Sind L R 867 (PC). 

[4] No time fixed for payment of court-fee— Appli- 
cation for execution made on payment of additional 
court- fee will not be barred though previous application 
was dismissed on ground of non-payment of additional 
fee. (»04) 1 All L Jour 350 (352) (DB), 

8. Mode of enforcing payment of additional ceurt- 
fee under the section.— [1] Decree for possession and 
mesne profits.?— Bar of execution will apply only if* 
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respect of mesne profits and not in respect of recovery 
of possession. (Vol 13) 1981 Mad 717 (720) 54 Mad 

080 (DJB) * (’38) 12 Bom 93 (100) (DB). 


6. Court-fees in suits for mesne profits— General.^ 

[1] Plaintiff should not ba required to pay additional 
court-fec before Court passes decree for higher amount 
in hla favour than that claimed by him in pl a i n t 
(Vol. 8) 1921 Oudh 108 (109) : 24 Oudh Cas 209. * 


[2] Mesne profits ascertained in suit— Court can only 
refuse to execute decree till additional court -fee is paid 
and not dismiss suit. (Vol.- 7) 1920 Mad 970 (972) 
(DB) (Under S. 11, Coart-fees, Act, in case of suit 
for partition and mesne profits, term '• decree ” should 
be taken to refer to final, and not interim decree in 
suit. 

[8] Procedure of dismissing suit for non payment of 
court-fees is not app tcab.e to suits for accounts even 
where amount duo lias boon loft to ba determined in 
execution pro 'codings. (Vol. 24) 1987 P C 158 (155); 

1 L R (1957) Uh 502 ; 64 fnd App 19 i : 81 Sind L R 
867 (PC), 

[4] No special procedure is necessary for dismissal 
for default of payment of additional c jurt-fee if parties 
have notice of such claim. (Vol. 8) 1916 Mad 224 
(226) (DB). 

[5] Suit dismissed under provisions of para 2— Sub- 
sequent application for recovery of mesne profits 
will be barred. (’97) 24 Cal 178 (176) (DB). 

[6] Several reliefs including that of mesne profits 
granted in suit • Word “ suit ” in second paragraph of 
this section means only that part of suit which relates to 
mesne profits. (’97) 24 Cal 174 (176) (DB) * (’88) 12 
Bom 93 (100) (DB). 

[7] Court is not required to postpone passing or 
drawing up of decree till court-fee is paid. (Vol. 29) 
1942 Pat 410 (412) : 21 Pat 866 (DB). 

[But see (Vol. 20) 1938 Mad 330 (331) : 56 Mad 
705 (DB).) 

4. Giving of time for payment of court-fee under 
this section. — [1] Court can enlarge time fixed under 
para 2. f07) 80 Mad 32 (34) (DB). 

[2] Time can be enlarged even after time originally 
fixed under para 2 has expired. (’ll) 10 Ind Cas 26B 
(269) (DB) (Cal). 

[8] Power to enlarge time exists under this section 
itself opart from S. 148 Civil P. C. ('ll) 10 Ind Cas 
268 (269) (DB) (Cal). " 

[4] Time for payment of court-fee contained in 
decree— Court can extend such time without any 
amendment of decree. (*07) 80 Mad 32 (34) (DB). 

[51 Appellate , Court cannot extend time fixed by 
lower Court. (Vol, 3) 1916 Mad 224 (227) (DB). 


[See also (Vol. 18) 1931 All 538 (539) (DB).] 

[2] Decree directing ascertainment of amount of 
mesne profits in subsequent proceedings— Plaintiff can 
cliim in such proceedings higher amount than that 
claimed by him in plaint. (Vol. 8) 1921 Oudh 108 (109)* 

24 Oudh Cas 209 * (’88) 9 Cal 112 (115, 116) (DB]) 
(Plaintiff not estopped by his previous statements). 

[3] Plaintiff had means of knowing exact amuxni 
due to him but deliberately put low figure in plaint— He 
cannot c'aim full amount ascertained to bo duo not with- 
standing his willingness to pay extra court-fee under 
this section. ('SI) 6 Cal 472 (475) (DB). 

[4] Extra court-feo cannot be claimed until amount 
of mesno profits has been actually ascertained. (Vol* 17) 
1930 Bang 246 (246) (DB) * {’28) 106 Ind Cas 801 
(801) (Pat). 

[5] Extra court-fee cannot be claimed at time when 
plaintiff makes application for ascertainment of mesne 
promts claiming higher amount than that stated in 
pVnt. (Vol. 22) 1935 All 206 (206) (DB) * (Vol. 13) 
1926 Pat 218 (224) : 5 Pat 361 (FB). 

[6] Court-fee becomes payable after final decree and 
before execution. (Vol. 13) 1926 Pat 218 (224) ; 6 Pat 
861 (bB). 

[7] In suit for partition plaintiff does not pray for 
mesne profits— Court awards mesne profits to each 
sharer in proportion to his share — Defendant who Is 
given share applies for execution of decree — He is not 
bound to pay any court-fees under this section. (’05V 
29 Bom 79 (81) (DB). 

7. Court-fee on future mesne profits. — [1] No court- 
fee need be paid at the outset in respect of mesne profits 
expected to accrue after institution of suit till delivery of 
possession though suit may include claim for such 
mesne profits. (Vol 17) 1930 Rang 246 (246) (DB) * • 
(Vol. 13) 1926 Pat 218 (223, 225, 226, 228) : 5 Pat 861 1 
(FB) * (Vol. 33) 1946 Oudh 59 (80) (DB) * (Vol 7) 1 
1020 Low Bur 94 (95); 10 Low Bur Bui 276 * (Vol 
2) 1915 Cal 352 ($54) : 43 Cal 650 (DB). 

[See (Vol. 1) 1914 Cal 858 <860) (DB). (Plaint regar- 
ding lufcuro mesne profits returned for presentation to, , 
proper Court, after delivery of possession— Plaint pre- ; 
sented in latter Court— Claim no longer regarding 
future profits— Court-fee payable).] 

[But see (Vol. 28) 1941 Cal 1 (12, 13) (DB).] 


5. Amount of court-tee payable under this section.— 

S Court-fee to be paid under this section is difference 
ween the tee paid and the fee payable on amount 
decreed or all profits, (Vol, 22) 1935 Lah 40 (41) * 
[Vot.16) 1929 Lah 753 (756) s 11 Lah 825 (DB). 
(Determination o! amount of coart-fee cannot be left at 
the option of plaintifi.) * (Vol. 7) 1920 Low Bur 94 
(95) : 10 Low Bur Bui 276 * (’95) .6 C, P, L, R, 86 (88), 

Plaintiff U entitled to credit for court-fee already 


[2] Court can levy extra court- fee under this section 
in respect of future mesne profits decreed under 0, 20 » 
R, 12. (Vol. 25) 1938 Mad 727 (730) : 1 L R (X93S) 
Mad 1050 (DB). (Claim for mesne profits, in suit, past 
or future— 8, H (1) would apply to the same if decree is 
passed in respect of future mesne pro I its) * (Vol. 17) 
1930 Bang 246 (246) (DB) * (Vol 83)1946 Bind 12 
(20) ; I L R (1945) Kar 310, 

[3] Suit for amount of rente— Belief not valued 
should be deemed to be valued at zero and Court-feel 
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12. i. Every question relating to valuation for the purpose of determining the amount 
Decision of ques- of any fee chargeable under this chapter on a plaint or memorandum 
tiona as to vacation. 0 f appeal shall be decided by the Court in which such plaint or memorandum, 
m the case may be, is filed, and such decision shall be final as between the parties to the suit 


ii. But whenever any such suit comes before a Court of appeal, reference or revision, if 
such Court considers that the said question has been wrongly decided to the detriment of the 
revenue, it shall require the party by whom such fee has been paid to pay so much additional fe& 
as would have been payable had the question been rightly decided, and the provisions of section 10, 
paragraph ii, shall apply. 


BENGAL 


PROVINCIAL AMENDMENTS. 


In paragraph (ii) for the words and figures “ and the provisions o t section 10, paragraph (ii), shall appiy 5 
the following shall be substituted , vis : 


*' and thereafter — 

(a) If the party required to pay is the appellant or petitioner, the provisions of sub-sections (2) and 
($) of section 8-B sha'l, so far as may be, apply ; 

(b) if the party required to p^y is the respondent or the opposite party, the provisions of sab-section 
(2) of section 8-B shall, so far as may be, apply, and, if such party fails to pay the fee required before the date 
fixed by the Ooart, the Court shall recover the amount of such fee from him as a pablio demand : 

Explanation For the purposes of this section a question relating to the classification of any suit for the 

purpose of section 7 shall not be deemed to be a question relating to valuation.” 

—Bengal Act VII of 1935. [2-5-1985.] 


8. 11 (contdj) 

would be payable under this section, on amount found 
due from date of suit. (Vol. 83) 1946 Sind 58 (61, 62) : 
I L R (1945) Kar 313 * (Vel. IS) 1926 Pat 218 (224) : 
5 Pat 361 (FB) * (Vol. 7) 1920 Low Bur 94 (95) : 10 
Low Bur Rul 276 * (’07) 84 Gal 954 (968) (FB). 

8. Spit for administration— [1] See notes on S. 7 
(iv) (f). 

9. Salts on mortgage — [1] In suit for tale in enfor- 
cement of mortgage Court deerees larger sum than that 
claimed by plaintiff— Latter is not bound to pay any 
additional court-fee before enforcing decree* (Vol. 21) 
1,984 Pat 671 (578) : 14 Pat 4 (SB). (Overruling (Vol* 
9) 1922 Pat 887 : 1 Pat 19 (DB)) * (Vol. 9) 1922 Pat 
59 (60) (DB), 

, [2] In suit for redemption of mortgage plaintiff is not 
bound to pay any court-fee in respect of surplus profits 
decreed to him. (Vol. 16) 1929 Nag 1 (2) : 24 Nag L B 
197 (DB). 

10. Madras Amendment — [1] In case of past as well 
as future mesne profits if final decree is straightaway 
passed, para 1 of this section will apply and final decree 
shall not be .executed until excess court-fee is paid. 
(Vol. 25) 1938 Mad 727 (729, 780) ; I L R (1988) Mad 
1050 (DB). 

[2] Decree awards future mesne profits -No court- 
fee is payable before final decree is passed after enquiry 
into such profits. (Vol. 24) 1987 Mad 46 (48) ; I h R 
41937) Mad 284 (DB). 

9 


SECTION 12 — SYNOPSIS. 

1. Scope and object. 

2. Applicability to Chartered High Court. 

8. M Every question relating to valuation 

4. Bengal amendment, 

5. “ Fees chargeable under this chapter 

6. “ Plaint or memorandum of appeal ”. 

7. Power of Court in which suit or appeal is filed 

with regard to court-fee* 

8. Court not having jurisdiction— Effect as to- 

court-fee. 

9. “Decision”, what constitutes. 

10. Finality of decision under sub-section (i). 

11. Order as to court- fee —Appealability of. 

12. Revision against orders as to court-fee. 

18* Reference to High Court. 

14. Deficiency of court-fee in lower Court— Power 

of Court of Appeal or Revision. 

15. Order as to Court-fees— Alteration by same 

Court. 

16. Finality of order under sub-section (ii). 

17. Objection as to court-fee when to be taken. 

18. Estoppel on question of court-fees* . 

19. Admission regarding court-fee. 

20. Compromise on question of court-f^e# . 

21. Government's right to be heard as regard# 

eourt-fees payable* 

281 A. M, 
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ORISSA 

For paragraph (ii) the following paragraph was substituted, , viz. : i 

"(ii) Bat whenever any sach sait comes before a Coart of appeal, reference or revision, if saoh Court 
considers that the said qaestion has been wrongly decided, it Khali- 
fa) in any aasc in which the decision is to the detriment of revenae, require the party by whom such 
fee baa been paid, to pay so ranch addition*! fee ns would have been payable had the qaestion been rightly 
decided and thereafter — 

(i) if the party required to pay is the appellant or petitioner, the appeal or pst’tion shall be 
stayed cntil the additional fee is paid. If the additional fee is not paid within jack time as the Court shall fix, 
the appeal or petition shall be dismissed ; 

(ii) if the party required to pay is the respondent or the opposite party, the Ceart shall fix a date 
before which such party shall pay the amount of oourt-fee due from him and if such party fails t * pay the fee, 
required before the date fixed by the Court, the Court shall recover the amount of such fee from him as if it were 
an arrear of land revenue. Where the Court considers that the amount of such fee should be pud to the respon- 
dent or the opposite party by the appollant or the petitioner, as the case may be, the Court may provide for such 
payment in the order as to cost in the said appeal or p3tition ; and 

(b) in any case in which the decision is that any excess fee has been levied, direct the refund of so 
much excess fee to the party who paid it as would not have been payable hod the qaestion been rightly 
decided. 


Explanation . — For the purposes of this section a question relating to the classification of any wu* 
in regard to section 7 shall not be deemed to be a question relating to valuation.*' 

—Orissa Act V of 1939 , [31-10-1989.]; 

UNITED PROVINCES 

For sub-section (ii) the following sub-section was substituted, viz. : — 


" (ii). But whenever any such suit oomes before a Court of appeal, reference or revision, if such Court 
considers that the said question has been wrongly decided to the detriment of the revenue, it shall require tfie 
party by whom such fee has been paid to pay, within such time as may be fixed by it, so much additional fee a# 
would have been payable had the qaestion been rightly decided. If such additional fee is not paid within the 
time fixed and the defaulter is the appallant, the appeal shall be dismissed, but if the defaulter is the respondent, 
the Court shall inform the Collector who shall recover the deficiency as if it wore an arrear of land revenue,*’ 


$.12 (ccntd,) 

h Scope and object. — [1] The section has no appli- 
cation where the valuation is for jurisdiction (Vol, 6) 
1919 Mad 95 (94) * (Vol. 5) 1918 lab 116 (117) * 
(1912) 16 Cal L Jour 871 (375) (DB) * (’74) 12 Bong 
h B 115n (115n) (DB). (Decision as to valuation of 
subject-matter in suit for purposes of jurisdiction is not 
final under this section). 

£95 The appellate Court is not bound by the trial 
Courtis valuation of the suit. (*82) 6 Bom 802 (808). 

£3] The section is clearly designed in the interest of 
revenue as is evident from the fact that while it makes 
a decision as to valuation final if it is adverse to the 
litigant, it allows the decision to be interfered with ji it 
is against the Crown, (Vol 5) 1918 P C 188 (191) : 43 
Bom 807 : 48 Ind App24 (PC). 

2. ApplIosblUty to Chartered High Court.— [1} The 
: section does not apply to court- fees chargeable in Char- 
tered Hi ghCourt- But such High Court ©an interfere 
with decision of lower Courtas regards eourHees paya- 
ble in lower Court— AuthoritvtG interfere is with the 


— £/. P. Act XIX of 1938 . [9- 1-1959.] 


Bench of the High Court and not with the Taring • 
Officer therein. (*86-43) Tax Dec (Nag) 61 (64) * (W 
45) Tax Deo (Nag) 85 (36) * (Vol. 22) 1955 AH 817 
(818): 58 All 146 (FB) (Per Bennet J. in order of 
reference) * (Vol. 21) 1934 Rang 268 (289): 12 Bang 
885: (Vol, 12) 1925 Pat 892 (396, 897): 4 Pat S3? 
(FB). 

[But see (Vol. 12) 1925 All 184 (184) (Taxing Officer 
has authority with regard to fees payable In the lower 
Court).] 

3, "Every question relating to valuation*'.— (!) 
The words "tvery question relating to valuation " refer 
only to the actual assessment or appraisement of the 
value of a suit or appeal apart from any question as to, 
whether the Oourt-fee is to depend on the value of the 
suit or appeal or as to the principle according to which ■ 
such value is to be assessed- (Vol. 18) 1931 Bom 234 
(235) (DB) * (Vol. 12) 1925 Nag 435 (485) * (Vol, 11) 
1924 Cal 781 (753): 61 Cal 216 (DB) (Dispute involv- 
ing root questions of principle as to nature of suit and 
retropective operation of statutes— Appeal is competent). 

191*1^*28 (8$!, 332)^919 Pan Re Hoi 
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16 <TB) * (Vol. 6) 1919 Oudh 98 (101) : 22 Oudh Cas 
289. (There is a distinction between a case where the 
valuation depends merely on a qaestion of fact and one 
where it depends on a qaestion of law— S. 12 does not 
bar an appeal in the latter case. (’12/ 6 Sind L R 72 
(75) (DB.) 

[2] The 'qaestion under what category a suit or 
appeal falls for purposes of court-fees is not within the 
purview of the section. (Vol. 29) 1942 Mad 502 (503) * 
(Vol. 28) 1941 Cal 518 (519, 520) (DB) * (Vol 25) 
1938 Nag 481 (482, 483) * (Vol. 23) 1936 Bom 166 
(166) * (Vol. 18) 1931 Bom 234 (235) (DB) * (Vol. 
12) 1925 Nag 435 (435) * (Vol 12) 1925 Pat 892 (398) : 
4 Pat 336 (FB) * (Vol. 6) 1919 Lau 328 (831, 832) : 
3919 Pun Re. No. 16 (FB» * (’12) 6 Sind L R 72 (75) 
(DB) * (1912) 16 Cal L Jour 371 (374) (DB) * (1900) 
1900 All W N 90 (92) (DB) * (’94) 4 Mad h Jour 188 
(188) (FB). 

[But see (Vol. 24) 1937 Mad 81 (88, 84) : I L R (1987) 
Mad 275 (FB) * (1889) 11 All 91 (98) (FB) (Obiter) * 
(1886) 10 Bom 610 (616) (FB).] 

[5] The section does not cover questions as to the 
applicability of a particular provision of the Court-fees 
Act to a suit or appeal. (Vol. 11) 1924 Pat 673 (677) : 3 
Pat 930 (DB) * (’03) 27 Bom 140 (143) (DB) * ('78) 
19 Suth W R 214 (214) (DB). 

[4] Questions as to the construction of a particular 
provision with reference to a suit or appeal are not 
within the section. ( 06) 28 AH 411 (413) * (’95) 1895 
Pun Re. No. 56, p. 283 (288) (DB). 

[5J The question whether a suit is chargeable with a 
fixed court-fee or with an ad valorem court-fee is not 
within the purview of the section. (*94) 18 Bom 209 
(211) (DB). * ' 

[See (*75) 23 Suth W.R 296 (297).] 

[6] The question under what paragraph of S. 7 A suit 
will fait is net within the section. (Vol. 12) 1925 Nag 
485 (435) * (1912) 16 Cal L Jour 375 (377) (DB) * 
('12] 6 Sind L R 72 (75) (DB) * (’99) 28 Bom 486 

. (488.) (DB) * (’78) 1878 Pun Re. No. 67, p. 226 (227); 

[7] The question whether S. 17 of the Act applies to 
a suit is not one within the section. (’91) 15 Bom 82 
(85) (DB). 

[See (’96) 23 Cal 725 (729) (FB).] 

‘ [8] Where a suit i3 chargeable with court-fees com- 
puted according to the market-value of the property or 
to the annual income from the property, the question as 
to what is the market-value of the property or the 
annual income from the property is one relating to 
valuation within the meaning of the section. (Vol. 27) 
1940 Cal 438 (441) : I L R (1940) 2 Cal 450 (DB). 

[9] In cases under S. 7 (iv) where courMee is paya- 
ble according to the amount at which the relief sought 
Is valued in the plaint, it is the duty of the Court to 
decide if the valuation is correct. (Vol, 22) 1935 All 
849 (849) (DB) * (’15) 40 Cal 615 (618) (DB). 


[10] The Court should record evidence and decide the 
matter of valuation on sufficient and proper material. 
(Vol. 7) 1920 Sind 92 (94) : 14 Sind L R 137 (DB). 

[11] Enquiry made and decision arrived at by trial 
Court — Decision bused on evidence and good reasons — 
Finding of trial Court cannot be disturbed. (Vol. 22) 
1935 All 849 (849, 850) (DB). 

4. Bengal amendment.— [1] The explanation gives 
statutory recognition to the view that the words “ every 
ques lion relating to valuation*' refer only to the actual 
as-essment or appraisement of the value of a suit or 
appeal and the section has no application when the 
question for decision i* as to under wbafc category a suit 
or appeal falls for purposes of court-fees. (Vol. 23) 1941 
Cal 518 (520) (DB) * (Vol. 27) 1940 Cal 451 (453): 
IL R (1940) 2 Cal 166 (DB). 

5. " Fees chargeable under this chapter.”— [1] The 
section doe3 not apply to court fees payable in a Char- 
tered High Court. (Vol. 22) 1935 Pat 396 (397): 14 
Pat 658 (SB) * (Vol. 12) 1925 Pat 892 (396. 397) : 4 
Pat 336 (FB). (High Court cannot interfere under 
S. 12 (ii) with decision of Taxing Officer a a to court- 
fee on appeal filed in High Court). 

6. “ Plaint or memomdum of appeal.**— [1] The 
section applies to a written statement claiming a set off. 
(Vol. 23) 1936 Cal 277 (278) (DB) * (Vol. IS) 1926 
Bom 343 (344) (DB). 

7. Power of Court in which suit or appeal is Med* 
with regard to court-fee.- [1] The question |of valua- 
tion is a preliminary one and must be decided by the 
Court before proceeding with the trial. (Vol. 18) 1926- 
Cal 427 (427) (DB). 

* 

[2] The question of valuation can be decided at any 
stage of the suit. (Vol. 22) 1985 Mad 569 (571) : 58 
Mad 1051 * (Vol. 38) 1946 Mad 483 (433, 484). 


[8] The power can be exercised even after remand by 
the appellate Court. (Vol. 22) 1935 Mad 569 (571) : 58 
Mad 1051. 

[4] Where the question of valuation cannot be deci- 
ded without further inquiry, the proper procedure is to 
register the plaint, hold an enquiry and determine th& 
fee payable. (Vol. 17) 1930 Cal 65 (60)-; 57 Cal 587 
(DB). 

8. Coort not having jurisdiction— Effect as to 
court-fee. — [1] The Court having no jurisdiction 
over the suit cannot ask the .plaintiff to pay deficit 
court-fee before returning the plaint. (Vol. 20) 1985 
Nag 812 (313): 29 Nag DR 367 * (Vol. 18) 1931 
Mad 69 (70) * (Vol. IS) 1931 Mad 67 (69) (DB). , 

[2] The Court having no jurisdiction over suit cannot 
dismiss the suit for non-payment of deficit court-fee. 
(Vol. 20) 1933 Nag 312 (313): 29 Nag LR 367 * 
(Vol. 14) 1927 Bom 257 (258, 259) : 51 Bom 236 
PB). 

[8] Where the plaint is returned for presentation to 
the proper Court, the plaintiff can take advantage of 
the court-fee paid on the previously filed plaint and 
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flan pay the deficit court-fee in the Fourt to which the 
plaint is re- presen r.<- d. (Vol. 14) 1927 Bom 257 (258, 
259): 51 Bom 250 (MB * (Vol. 11} 1924 Pat 694 
(695) : 3 Pat 815 (OB) * (’70) 5 Bang L R (App) 15 
{16) (DB). 

9. “ Decision % what constitutes.— [1] No formal or 
express dichion is nece-^ary for tlie purpose of consti- 
tuting a 4 decision*’ under sub-sj. (i,. (Vol. 14) 1927 
Cal 775 (775) (DB). 

[21 The decision mat be implied in the circumstances 
of a case, (’95) 1895 Pun Re No. 96, p. 455 (DB). 

[3] The question of valuation need not bo distinctly 
raised and decided by the Court in order that there 
max be Mini 10 he a <l decision M on valuation. (Vol. 22) 
1955 Lah 698 (7t0) (DB) * (Vol. 13) 1926 Mad 96 
(97) (DB) * t’8l) 7 Cal 348 (350, 351) ^DB). 

[But see (Vol. 4) 1917 Low Bur 179 (180) (DB) * 
{’74} 22 Suth W R 433 (434) (DB).] 

[41 The very faet that the Court has accepted a 
plaint or memorandum oi appeal and disposed of it will 
at»cum to a decision that the court-fee paid is 
sufficient. (Vol. 27) 1940 Mad 883 (384); 1 L R (1940) 
Mad 646 (D; •) * (Vol 33) 1940 Mad 483 (483, 484) * 
(Vol. 26) 1939 Sind 279 (280, 281) : I L B (1939) Kar 
469 (DB) (In revision, High Court can levy additional 
fee in such a case) * (T3 1 2L Ind Cas 943 (944) (DB) 

{< al) * (’12) 1912 Pun W R No. 180 Page 301 (364) : 
1912 Pun Re No. 109 (FB) ((1901) 1901 Pun Re 
No. 13 and 1834 Pun Re No. 115 overruled). 

[5] Different views are held as to whether a mere 
ex pefie decision by the Court, at the time of admitting 
a plaint 6r memorandum or appeal, th it the court- fee 
paid is sufficient is a 11 decision ** entitled to finality 
under Sub-s. (i) I— 

W Such ex parte decision is not a decision m 
contemplated by sub-s. (i) (Vol. 29} 1942 Oadh 885 
(886) * (Yt'l. 28) 1941 Nag 217 (219): I L K (1942) 
Nag 588 (20 All 11 and (Vol. 20) 1988 Pat 234 : 12 Pat 
m followed) * (’98) 20 Ail li (10) (FB). 

[ft] Decision given only on hearing the plaintiff’s or 
appellant's advocate and without hearing the other side 
would he entitled to finality, (Vol. 28) 1941 Mad 626 
(627, 628) (The only essential thing is that the Court 
should apply its mind to the questions at issue in 
armir g at the true calculation of the court- fee) * (Vol. 
M ) 1985 Mad 927 (928), 

1 [c] The mere filing of a plaint or memorandum of 

appeal by the ministerial officer would amount to a 
decision by the Court that the court-fee paid is 
sufficient, (Vol. 18) 1926 Mad 96 (99) (DB), 

[6] A decision in order to come under sub-s* (i) must 
Chav* been arrived at for the purpose of court-fees wad 
not incidentally while deciding the question of juris- 
dlstiou, (Vol. 5) 1918 Lah 116 (117)* 

■ plaintiff ;(p. pay ^oner oourt-lse 


undertaking to pay —Suit decided in favour of j 
plaintiff — Plaintiff appealing on ! y on point of co-te ! 
without making up deficit Appellate Court oimnt ask 
the plainlTJ under S. 12 (ii) to uuik » up the deficit, la 
Bueh ca^us phintrif’s appeal should not be lizard unl&is 
he makes up the deficit by co nplying with the order of 
the Court. (Vol. 11) 1924‘Cal 953 (955) (DB). 

10. Finality of decision under Sub-section (l) 

[13 The term u final ” in this section has the same 
meaning as in S. 5. (’90) 12 All 129 (152) (FB). 

[2] 4 Final* means conclusive. (Vol. 21) 1937 Mad 
46 (51): I L R (1937) Mad 284 (DB). 

[3] There is an exception to the finality conferred bj 
sub-s. (i) provided for by sub*s ( ii) (Vol. 22) 1935 Cal 
338 (3H9) (DB) * (Vol. 14) 1927 Bom 643 (646): 52 
Bom 61 (DB) * (Vol. 2) 1915 Mad 271 (272) (DB), 

11. Order as to court-fee Appcalab lity of — [1] Aa 
order assessing the court fee on a plaint or memorandum 
of appeal or assessing the value of a Buit or appeal 
for purposes of court-fee is not appealabe. (Vol. 30) 
1943 Nag 315 (5)7) : I L R (1943) Nag 802 * (Vol. 23) 
1936 Cal 784 (785) (DB) * (Vol. 14) 1927 Lah 775 
(776) (DB) * (Vol. 1) 1914 Lah 153 (153): 1914 Pun 
He No. 80 (DB). 

[2] Order as to court-fee falling under sub-s (i)- 
Order is not open to challenge in appeal from decree 
unless decision of Court is detrimi ntal to public revenue, 

( Vol. 22/ 1935 Cal 338 (339) (DB) * (’94) 1$ Bom 208 
(211) (DB). 

[3] Where order does not fall under sub-s. (i) it can 
always be challenged in appeal. (’»7) 1887 Bom V J 35 
(DB) (Question whether suit admits of Valuation- 
Appeal lies against an order of dismissal). 

[4] Court-fee on loiters of admini-tration— District 
Court granting refund holding thatS. 19- 1) applied— 
Collector appealing on the ground that S. 19-D did not 
apply - Beld that appeal would have lain if Collector 
bad been party to order but that in this case be wae 
not a pirty and so the appeal did not lie— But the 
High Court in the exercise of its extraordinary 
jurisdiction interfered with the order as the District 
Judge had acted without jurisdiction* (*08) 27 Bom 140 
(143) (DB), 

[5] On the question of appeafibiUty of the order 
rejecting plaint for insufficiency . of court-fee, the 
following different views are held : 

[a] Order will not be open to challenge by the 
appellate Court if the decision merely relates to the 
assessment of tbe value of the suit, (Vol* 6) 1919 Fat 
270(275): 4 Fat L Jour 57 (DB)* 

[6] Where the decision of the Conrt is not concerned 
merely with the appraisement of value of the suit hot 
relates to its classification lor purposes of court-fees, 
the decision will be open to attack in appeal. (Vol. 0 
1919 Pat 270 (276) : 4 Pat h Jonr 67 (DBt * (’94) 4 
Mad Ii- Jour 188 (188) (FB) * (’98) 17 Bom 66 (80) 
(DB). , 

f.8e* also (Vol.-jp) 19M Pat S9? (Sfi?) (DB>.) 
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[c] Notwithstanding the provision as to finality in 
the section the decision of the trial Court as to valuation 
can be challenged in appeal. (TO) 5 lad Cas 18 (19) 
(DB) (Cai). 

[See (’81) 6 Cal 249 (250) (DB).] 

[See also (Vol. 24) 1937 Mad 81 (84) : I LB (1987) 
Mb4 275 (FB).] 

[d] The decision of the trial Court as to the sufficiency 
of co .rt-fee is not open to challenge at all. (’85) 9 Bam 
855 (357) (DB) * (*78) 2 Bom 219 (224) (DB). 

[6] The fact that the decision of trial Court 
regarding court- fee is not open to attack in appeal will 
nor. mhke the case one in which no appeal lies. (Vol. 1) 
1914 Lah 153 (153-155) : 1914 Pun Re No. 80 (DB) * 
(1889) 11 AU 91 (93) (FB). 

[7] Order rejecting plaint for failure to pay additional 
Court -fee is such a complete and final determination of 
the lights of the jarties that there is no room in any 
a] peal from such order for the proposition that the 
subject-matter in appeal is not the same as the subject- 
matter in the original suit and same court fee is payable 
on the appeal as on plaint. (Vol. 22) 1935 Nag 83 (86) 
(FB). 

[8] rlaint rejected for undervaluation-— Plaintiff 
apieaLng and putting same value on appeal as on 
paint- Appeal cannot be rejected as insufficiently 
sthmi-ed without investigating true value of suit 
property. (Vol. 13) 1926 Cal 427 (427) (DB). 

[9] Order rejecting the plaint amounts to a decree 
ard the memorandum of appeal from that decree must 
btar ad valorem court-fee. (Vol. 8) 1921 Lah 43 (43) 

(DB). jj 

12, Revision against orders as to court-fee.— [1] The 
duty of fixing the couit-fee is cast by law on the trial 
Court, and the trial Courts* decision is ordinarily final. 
(Vol. 29) 1942 Mad 445 (446). 

[2] In a revision against an order on an application 
fox attachment before judgment or temporary 
injunction, the subject-matter of the suit is not before 
iho H’gh Court and the High Court cannot interfere 
with the decision of the lower Court in regard to the 
court-fee in the suit. (Vol. 24) 1937 Mad 325 (326). 

[See Abo (’37) 172 Ind Cas 212 (213) (Pat).] 

[3] Where the decision of the lower Court relates to 
the classification of the suit for purposes of court-fee 
and not merely to the actual assessment of the value of 
the suit for purposes of court-fees, the decision can be 
questioned by the High Court when the suit goes bafore 
it in revision. (Vol. 28) 1941 Cal 518 (519, 520) * (Vol. 
12) 1925 Mad 713 (714) * (Vol. II) 1924 Pat 673 
(677) : 3 Pat 930 (DB) * (’10) 5 Ind Cas Hi (142) 
(DB) (Cal). 

[See (Vol. 20) 1933 Mad 367 (367)^} 


[4] Where the decision relates only to the assessment 
of the value of the suit, it is not liable to be questioned 
in revision before the High Court, unless the decision 
is detrimental to the public revenue. (Vol. 27) 1940 
Mad 821 (821) * (Vol. 26) 1939 Sind 279 (2fc0) : ILR 
(1939) Kar 469 (DB) * (Vol. 33) 1946 Nag 160 (161) * 
(Vol. 11) 1924 Pat 673 (675): 8 Pat 930 (DB). 

[But see (Vol. 28) 1941 Cal 509 (511, 512) (DB). 
(Where the only question is one of valuation, an appeal 
being excluded under S. 12 (i), the remedy of revision 
is open, though the rev;sional power should be exercised 
only in a proper case) * (’86) 10 Bom 610 (616) (F#)]. 

[5] An order as to court-fee which is unfavourable to 
the plaimifi is open to revision. (Vol. 21) 1934 Oudh 
212 (213) (DB) *(Vol. 29) 1942 Mad 585 [585) *(Vol. 29) 
1942 Pat 60 (62) : 20 Pat 780 (DB) * (Vol. 25) 1938 
Nag 122 (126) : I L R (1938) Nag 106 (FB) * (Vol. 25) 
1938 Pat 22 (25) : 18 Pat 766 (FB) * (Vol. 22)1935 Cal 
279 (280) : 62 Cal 417 (DB) * (Vol. 20j 1933 All 350 
(55 L, 352) : 55 All 274 (DB) * (Vol. 16) 1929 Mad 390 
(397) (DB). 

[See (Vol. 30) 1943 Nag 815 (317): ILR (1943) 
Nag 802] * 

[But see (Vol. 29) 1942 Pesh 23 (24) (Order requi- 
ring payment of more court-fee is merely an inteilo- 
cutory order and does not amount to the decision of a 
ease). (Vol. 26) 1939 Mad 380 (382) * (>37) ILR 
(1937) Lah 430 (432) * (Vol. 21) 1934 All 620 (622) t : 
57 All 17 (FB) * (’13) 1913 Pun L R No. 115 
Page 416 (417). * (Vol. 25) 1938 Lab 80 (81) : I L B 
(1938) Lah 377 (The plaintifi having another remedy 
open to him, that of appeal — 1 he remedy by way of 
revision is not open to him (Vol. 6) 1919 Cal 840 (841) 
(DB) * (’12) 1912 Pun L R No 212 page 675 (676): 
1912 Pun Re No, 69 (DB) *(*02) 5 Oudh Cas 319 (320).] 

[6] (a) Where the order as to court- fee is favourable 
to the plaintifi, it ha9 been held that an applicatmn 
for revision will not lie. (Vol 30) 1943 Nag 31 6 (317) £ 
I L R (1943) Nag 802 * (Vol. 28) 1941 Cal 5l8 (520) 
(DB) * (Vol. 25) 1938 Nag 122 (126) : I L R (1938) 
Nag 106 (HB) * (Vol. 25) 1938 Pat 22 (25) : 16 Pat 
766 (FB) * (Vol. 20) 1933 Mad 506 (508) : 56 Mad 
744 (DB) * (Vol. 12) 1925 Cal 814 (816) (DB). 

[6] (b) An order as to court-fee, though fovourscble 
to the plaintifi, will be open to revision if the order 
involves a decision as to valuation for jurisdiction also 
“and results in the case being held to be triable by a 
Court which, if the decision had been otherwise, would 
not have jurisdiction to try the suit (Vol. 27) 1940 
Mad 821 (822) * (Vol. 25) 1988 Cal, 161 (161) *(VoL 
23) 1936 Mad 411 (411, 412): 

[See however (Vol. 22) 1935 Pat 191 (192) (Erro- 
neous decision as to valuation and incidentally raising 
the question of court-fee is not revisable).] 

[7j Appeal dismissed for failure to pay additional 
court-fees called for— Revision lies. (Vol, 23) 1938 
Pesh 140 (141), 

[8] Application to sue as pauper being refused, date 
was fixed before which plaintifi Was directed to play 
•ourt-f ee —C ourt-fee not paid but request tb extend 
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time was made— Bequest not granted and plaint rejec- 
ted— Appeal from this order dismissed on ground that 
appeal was from order rof using to extend time— Heidi 
the appeal was from order rejecting plaint and the 
order dismissing appeal was revisable. (Vol. 16) 1929 
Lah 125 (125). 

[9] Suit being under-valued plaintiff asked to amend 
valuation and pay additional court-fees —Application by 
plaintiff to bug in forma pauperis disallowed and plaint 
rejected — Plaintiff died revision against order refusing 
to allow him to continue suit in forma pauperis — If eld, 
the order disallowing tho plaintiff’s applieati m to con- 
tinue suit in forma pauperis had become merged iu tho 
order reacting plaint and that tho latter order was 
appealable as a decree, and tho application for revision 
was not maintainable (Vol. 12) 1925 hah 191 (192). 

[10] Order of a Court refusing to adjourn a case in 
order to enable a party to pay court- fee— No revision 
lies against it. (Vol. 10) 1923 All 118 (119) : 45 All 
218 (DB). 

13. Reference to High Court.— [1] Court in which 
an appeal is filed cannot refer tho question as to the 
proper court-fee payable on such appeal to the High 
Court Order 48 Buie 1 of the Civil Procedure Code docs 
not contemplate a reference on such a point. ('08) 1908 
All W N 180 (180) (L)B). 

[2] A Subordinate Judge has no jurisdiction to refer 
a doubtful question of court-fees payable on a copy of a 
receipt, to the High Court similar to the power under 
3. 60 of the Indian Stamp Aot, (’03) 27 Bom 150 
(154) (SB). 

14. Deficiency of court-fee in lower Court^Power 
of Court of appeal or revision.— [1] The appellate Court 
has a general power to call upon a party to make good 
the deficient court-fee chargeable in the lower Court. 
(Vol 9) 1922 Pat 284 (286) : 1 Pat 471 (DB) * (’80) 2 
Ail 682 (684) (FB) (Power of High Court to require 
parties to pay additional court* fees in respect of docu- 
ments presented to lower Courts is not limited to S, 12 

(ii) and the High Court has fall power of interference 
wader S. 28 quite outside chapters II and III). 

, [See (Vol, 16) 1929 p C 147 (148) : 10 Lah 737 : 
66 Ind App 2&9 (FC).] 

[2] Whether the question involved is one of valua- 
tion on which the lower Court has pronounced a parti- 
cular decision or of the category of the suit for purposes 
of court-fees, if the full court-fee has not been paid in 
the, lower Court, the appellate Court has clear authority 
Ao interface and require (he deficit to be made up* 
M® (S89) {DB) * [Vol, 24) 1937 Mad 81 


(8*) : I L R (1937) Mad 275 (FB| * (Vol. 23) 1938 Oal 
277 (278) (DB) * (Vol. 13) 1928 Bom 343 (341) (DB). j 

[3] It is the duty of the appellate Court to see that 

proper court-fees ace paid not only in regard to the 
proceeding before itself but also with regard to the 
proceeding in the lower Court. (Vol. 29) 1942 Bom 151 
(151) (DB) *(Voi. 17) 1930 Cal 686 {689, 690) : 58 
Cal 281 *(Vol. 6) 1913 Pat 623 (624): 8 Fat L Jour 
101 (DB). y 

[4] Unless the appeal lms been admitted or regie- 
tertd by the Court the case or matter cannot be said 
f*> bo b(3foro tho Court in such a shape as to give it 
jurisdiction to pass any order under the section. (Vol, 
17) 19.10 Cal 65 (68) : 57 Cal 587 (DB) *(V 0 1. 14) 
1927 Cal 775 (775) (DB) *(Voh A) 1021 Pat 88 (39); 
6 Pat L Jour 293 (FB) * (Vol. 7) 1920 Pat 827 
(828) : 5 Pat L Jour 508 (DB) * (’92) 15 Mad 181 
(132) (DB) *(’91) 1 Mad L Jour 528 (529) (DB). 

[5] Sub-S. (ii) cannot be held to empower a Court 
of appeal to which an appeal has been wrongly presen- 
ted to pass orders for the payment of the additional 
fees therein alluded to, (’92) 1892 Pun Ro No. 86, p, 
299 (300) (DB). 

[6] Appeal relating only to a part of the subject- 
matter of the suit— Held that the appellate Court ha* 
power to levy additional court-fee in respect of the suit 
in the lower Court. (’36) 63 Cal 720 (725), 

[But see (Voi, 25) 1936 Mad 278 (279): ILR 

(1938) Mad 309 (DB) (Appellate Court noting under 

S. 12 (ii) can realise the deficit court-fee only in 
respect of that part which is under appeal).] 

[7] Where a plaintiff files cross-objections but fails 

to pay the proper court- fees thereon and subsequently 
appeals to the High Court from the decree allowing 

the defendant's appeal but does not file any appeal 

against the dismissal of the cross-objections, the High 
Court held, has inherent power to refine to entertain 
the second appeal till the proper court-fees on the 
cross-objections have been paid. (Vol, 9) 1822 Pat 284 
(286): 1 Fat 471 (DB), (15 Mad 181 Distinguished.) 

[8] Once an appeal has been disposed of, the appel- 

late Cones is f unctus officio and eatmot cal! for the 
payment of any deficiency in court- fot-s payable In the 
lower Court. (Vol. 20) 1989 Sind 279 (280): I LB 
(1989) K&t 469 (DB) *(VoL 83) 1948 Sind 58 (60); 
ILR (1945) Kar 518 * { '36*43) Tax Dec (Nag) 124 
(125) *{VoL 20) 1938 Lah 208 (208) *( Vol 19) 1982 
All 816 (817) *(Vol« 16) 1929 Oudh 488 (488 ) : 5 Look 
229 *(VoL 12) 1925 Lah 181 (181) * (Vol. 6) 1919 Pat 
0 (10) ; 4 Pat L Jour 472 (FB) *(VoJ, 8) 1916 Low Bui 
58 (59) (DB). , . , 
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[9] Provisions regarding the levy of additional court- 
fees apply only to pending cases. (Vol. 8) 1916 Low 
Bur 58 (59) (DB) *(Vol. 22) 19S5 Lah 75 (76) *(Vol 
20) 1938 Mad 321 (321) * (Vol. 16) 1929 Oudh 483 
(483) : 5 Luck 229 (DB) *(Vol. 6) 1919 Cal 194 (194) : 
46 Cal 520 (DB) * (Vol. 6) 1919 Pat 9 (10) : 4 Pat L 
Jour 472 (FB) *(’85) 7 All 528 (532) (DB). 

[10] Where the appellate Court considers that plain- 
tiff has not paid proper fee in the trial Court, the 
hearing of the appeal must be ssayed and if the deficit 
Is not made up within the time allowed, the appeal 
and suit must both be dismissed. (Vol. 5) 1918 Pat 210 
(211) : 3 Pat L Jour 443 *(’98) 20 All 362 (364) *(’95) 
18 Mad 415 (417) (DB). 

[See (Vol. 24) 1937 All 280 (281, 2«2): ILR 
(1937) All 484 : (The appellate Court had no power to 
reject the memorandum of appeal properly stamped 
under O. 7, R. 11 (c) and R, 12 on the ground that 
the court-fee (included in the costs) on the plaint was 
not paid by the pauper).] 

[11] Where the defaulting plaintiff is the respon- 
dent in the appeal the appellate Court can refuse to 
hear his counsel till the deficit is made up. (Vol. 16) 
1929 AU 577 (577) : 51 All 886 (DB;. 

[12] Different views are held as to whether the 
appellate Court should dismiss the suit of the plaintiff- 
respondent in the lower Court on the ground of his 
failure to make up the deficit : 

(a) Where deficit is not made up within time 
allowed, defaulting plaintiff-respondents* suit in the 
lower Court may be dismissed. (Vol. 27) 1940 Mad 674 
(675) *(Vol. 7) 1920 Pat 656 (659) : 4 Pat L Jour 703 
(DB) * (Vol. 7) 1920 Oudh 167 (169): 22 Oudh CaB 
388 * (*18) 1913 Pun L R No. 235 page 784 (788) 

my 

[But see (’92) 15 Mad 288 (289) (dB) (The order of 
the appellate Court dismissing plaintiff’s suit while the 
defendant’s appeal was pending was irregular).] 

j 

(b) Failure to pay the proper court-fee in the lower 
Court is only an irregularity not affecting the merits 
- of the case or the jurisdiction of the Court and cannot 
be made a ground for reversing the decree passed by 
the lower Court in favour of the defaulter. (Vol. 12) 
1925 Rang 65 (67): 2 Rang 462 *(1903) 6 Oudh Cas 
185 (139) * (1902) 29 Cal 651 (654) (DB) * (1880) 
~2 All 889 (890, 891) (DB). 


(c) The provisions of S. 10 (ii) are incapable of 
application. The proper procedure in such cases is not 
to dismiss the respondents’ suit or appeal in the lower 
Court but to stay the issuing of the decree of the 
appellate Court, if any, in the plaintiff-respondents’ 
favour. ('06) 28 All 270 (272) (FB). (1905 All W N 277 
overruled) *(Vol. 5) 1918 Pat 210 (211): 3 Pat L Jour 
443. 

[But see (Vol. 29) 1942 Bom 151 (152) (DB). (Sub- 
S (ii) i3 not confined to appeals by the plaintiffs but 
applies even if the defendant is the appellant).] 

[13] Where the failure to makegood the deficit is 
not wilful, the Court may accept the deficit court-fee 
even after the expiry of the time given. (’76) (1876) Pun 
JReNo. 84 p. 169 (170) (DB). 

[14] The appellate Court cannot order the attach- 
ment of property for recovery of deficit court-fee. (Vol. 
19) 1932 All 316 (817). 

[15] The power of interference under sub-s. (ii) in 
cases of insufficiency of court-fee is conferred on a 
Court of revision. (Vol. 2) 1915 Cal 622 (623) (DB). 

15. Order as to court-fees — Alteration by same 

Court [1] Where a Court has passed a judicial order 

fixing the valuation of a suit or appeal for purposes of 
court fees, it is not open to the same Court to vary or 
re*opea it afterwards. (Vol. 28) 1941 Mad 626 (627, 
628) *(’38) 2 Mad L Jour 647 (647, 648). 

[2] An order under Sub-s. (i) can be altered on an 
application for review. (Vol. 23) 1936 Pesh 213 (214) 
*(Vol. 12) 1925 Pat 47 (47, 48) : S Pat 654 (DB) 
*(Vol. 11) 1924 Pat 673 (678): 3 Pat 930 (DB), 

[3] A finding as to the value of the property in suit 
for purposes of court-fees does not preclude the same 
Court from afterwards coming to the conclusion that 
it has no jurisdiction to try the suit on the ground that 
on a proper valuation of the property the suit would 
go bejond its pecuniary jurisdiction. (Vol. 29) 1942 
Mad 502 (503). 

16. Ficalityol order under sub-section (ii).— [1] An 
order passed under sub-s. (ii) can be reconsidered by 
the Court of appeal, reference or revision by which it 
was passed. (Vol. 28) 1941 Mad 626 (627). 

17. Objection as to court- fee wbeft to be taken,— 
[1] Ah objection as to Insufficiency bf court-fee paid 
on the plaint or memorandum of appeal can be raised 
at any time before the case is finally disposed of by the, 
Court. (Vol. 20) 1933 Pat 234 (235) : 12 Pat 694, \ 
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8. 12 (contdj) 

[2] An objection ns to under-valuation will not be 
precluded under sub-s. (ii) from being raised before the 
appellate Court. (Vol 20) 1933 Pat 234 (235) : 12 Pat 

m. 

[See also (Vol. 13) 1926 Bom 343 (344) (DB)], 

[3] Where the question requires further inquiry for 
its decision, it will not be allowed to be raised for tho 
first time in appeal or second appeal. (Vol. 12; 1923 
Lab 241 (241) (DB). (Second appeal). 

[ ee also (*91) 13 All 380 (580) (DB).] 

[4] Though in practice a party ia permitted to raise 
an objection that proper court-fee has not been paid by 
his opponent, he has no legal right to raise such a plea, 
his function being merely to assist the Court in coming 
to a prop,* decision. (Vol. 22) 1935 Mad 927 (928). 

[5] Whore an appeal is against a decree which does 
not contain direction ordering plaintiff to make good 
deficiency in court-fee, omission to include* in memoran- 
dum of appeal ground expressly challenging finding on 
question of court-fee is immaterial (Vol 17) 1930 All 
443(444): 52 All 56. 

[6] Suit for possession— Through his mistake in cal- 
culation plaintiff paying less court-fee but making good 
deficiency as soon as mistake was discovered, though 
after limitation — Suit decreed— In appeal defendant 
contending that suit was barred by limitation as deficit 
court-fee was paid after limitation— -Hold, plea should 
have beed raised in the Court of first instance and Court 
must be deemed to have decided question adversely to 
defendant. (*97) 19 All 165 (168) (DB). 

16. Estoppel cm question of court-fees A party 

who acquiesces in an erroneous decision of the Court on 
the question of court-fees is not precluded by his con- 
duct from contesting that decision subsequently if, on 
reflection, he finds that he has acted in injudicious 
manner in acquiescing in that erroneous decision. (Vol 
11) 1924 Nag 105 (107), (Suit for partition brought on 
a stamp of Rs. 10— Acting on allegations in defence 
Cpurt holding it to bea suit for ejectment and calling 
upon plaintiff to pay ad valorem court-fee— Plain tifi 
thereupon applying for permission to sue in forma 
pauperis— Permission refused— In appeal by plaintiff 
appellate Court holding that suit was for partition and 
dofcrt-fee of Re. 10 was sufficient) # (*11) 38 Cal 681 
#86)0$). 

v [23 The mere fact that defendant does not raise 
objection fa the trial Court does not create any estoppel 
qgamst him and preclude him from contending in 
appeal that the court-fee paid by the plaintiff was un- 
necessarily high. (VoL 14} 1927 All 308 (308) : 49 All 


[3] Where the court-fee on the plaint is raised 
tho contention of the defendant himself in the trial 
Court, the defendant in appeal by him cannot be 
allowed to reduce tho court fee on tho memorandum of 
appeal because it suits his own purpose to do so, (VqI 
20) 1933 Nag 362 (364). 

[4] Where on the objeotion of the defendant as to in- 
sufficiency of court' fee on tho plaint an issue is framed 
by the trial Court and ia decided in plaintiff s favour and 
tho defendant, aoospfcing the decision of the trial Coart, 
pays the tamo Court-fee on his memorandum of appeal 
in the lower appellate Court without impeaching the 
correctness of the finding of the trial Court, he cannot 
raise the objection again ia the seoond appeal by the 
plaintiff. (Vol. 4) 1917 Lah 386 (387) (DB). 

[5] Where objeotion as to insufficiency of court-fee 
on plaint is rai^d by the defendant in his wriUaa 
statement but no issue is directed to the question and 
tho defendant in his appeal pays the same court-fee oa 
the memorandum of appeal without raising any objec- 
tion in the appeal, he cannot raise the question again 
in the lower Court after the appellate Court ramande 
the case for re-trial. (’07) 6 Cal L Jour 651 (658) (DB). 

[6] Where objection was raised for the first time in 
seoond appeal that in suit for ejectment of tenant 
stamped under S. 7 (z\) (eo), plaintiff should not have 
been granted a decree on basis of title it was held that 
in the circumstances of the case the question could not 
be reopened. (Vol. 14) 1927 Nag 321 (322)* 

19, Admission regarding court-fees.—[l] An ad- 
mission by a parly on a question of computation of: 
court-fee is not conclusive against him. (Vol, 15) 1828 
Cal 53 (56) (DB). 

[2] An erroneous admission by tho counsel of an 
appellant that the appeal was underatamp^i does not 
bind him, (Vol 16) 1929 h*h 879 (880) (DB), 

20, Compromise on question of eourMee.— [lj 
There cannot be any question of compromise between 
the parties and the Court on the subject of court-fee* 
(Vol 20) 1938 Uh 905 (908) : 14 Lah 558 (DB> 
(Obiter). 

21, Government J s right to be heard as regards coart* 
fees payable,-* [1] The question of court-fee is impor* 

( tant from the point of view of Government as it con- 
cerns the revenue. (Vd, 18) 1931 All 659 (668) (DB), 

[2] Government has no right to be heard before an 
order is made os regards tho proper court-fee payable* 
(Vol. 22) 1335 Mad 927 (928). 

[8] Court, if it thinks proper, may give the Govern- 
ment pleader an opportunity to he heard in aparttoular 
case. {Set (1910) 12 Col Ii Jour 211 (218) 
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13. If an appeal or plaint, which has been rejected by the lower Court on any of the 
Refund of fee paid on grounds mentioned in the ^Code of Civil Procedure, is ordered to be 
memorandum of appeal, received, or if a suit is remanded in appeal, on any of the grounds 
mentioned in bsection 351 of the same Code for a second decision by the lower Court, the 
Appellate Court shall grant to the appellant a certificate, authorizing hi m to receive back 
from the Collector the full amount of fee paid on the memorandum of appeal. 

Provided that if, in the case of a remand in appeal, the order of remand shall not 
cover the whole of the subject-matter of the suit, the certificate so granted shall not authorize 
the appellant to receive back more than so much fee as would have been originally payable 
on the part or parts of such subject-matter in respect whereof the suit has been remanded. 


[a] See now Act V of 1908. 

[b] See now Act V of 1908. Sch I, 0. 41, R. 23. 


PROVINCIAL AMENDMENT 

S. 13-A. 

N.-W. F. P. 

After S. 13 tlie following section was added, namely:— 

“ 13-A. If the Court of the Judicial Commissioner on an application presented to it for the exercise 
of its jurisdiction under section 34 of the North-West Frontier Province Courts Regulation, 1931, sets aside 
or modifies a decreo or order of the Court below, or remands the case for a fresh decision, the Court of the 
Judicial Commissioner may grant to the applicant a certificate authorizing him to receive back from the 
collector the full amount of fee or such part ihoroof as the Court having regard to the circumstances of the 

case may think fit ”, TTr „ ^ , 

— A r .-T7. F. P. Act I of 1947 , S. 2. [17-1-1947]. 


SCETION 13 — Synopsis. 


be granted) 
526 (SB). 


' (Vol 21) 1934 All 106 (107) : 56 All 


1. Scope. 

2. Inherent power to refund court-fees. 

3. Remand under inherent power — Refund of 

court-fees. 

4. Remand under O. 41 R. 23, Civil Proce- 

dure Code — Refund of court-fees. 

5. Partial remand— Proportionate refund of 

court-fee. 

6. Return of plaint for presentation to proper 

Court. 

7. Rejection of plaint or appeal for deficiency 

of cohrt-fee— Power to refund court-fee 
already paid. 

8. Withdrawal of suit or appeal. 

9. Refund of court-fees in High Court. 

19. Excess court-fees paid in Lower Court — 
Credit in appellate Court. 

11. U. P. Amendment. 

12. Setting aside of execution sale — Refund 

of poundage-fee. 

13. Court-fee on application for refund. 

14. Loss of certificate under section. 

15. Use of wrong stamps. 

1. Scope. — [1] Appellate Court under this sec- 
tion is required to issue certificate authorising ap- 
pellant to receive back from revenue authorities 
court-fee paid on memorandum .of appeal. (Vol 22) 
1935 Bom 69 (70)(DB) * (Vol 21) 1934 Lah 941 (942) 

* (Vol 16) 1929 Lah 145 .(146) ? (’13) 21 Ind Gas 866 
(867) (DB) (Cal). 

[2] High Court cannot order refund of court-fees 
paid in lower appellate Court. (Vol 25) 1938 Mad 
479 (482) (DB) (Remand in Letters Patent Appeal — 
No certificate for refund of cq$irt-fee paid on memo- 
randum.of 'appeal in second appeal or first appeal can 


[3] Section does not authorise refunding of court- 
fees paid on memorandum of cross-objections. (’98) 
1898 Bom P. J. 72 (DB). 

[4] In execution, decree-holder praying for attach- 
ment of movables and paying custody fees — Decree- 
holder not proceeding with execution case and pray- 
ing for refund of amount— Fee could be refunded. 
(Vol 24) 1937 Cal 86 (88): I L R (1937) 1 Cal 624 
(DB). 


[5] Order for adding court-fees on appeal to costs 
payable by respondent is not contemplated by this 
section. (1912) 15 Oal L Jour 658 (660) (DB). ‘ 


2 . Inherent power to refund court-fees. — (p 

Excess court-fee paid by mistake or otherwise— 
Courts have inherent power, ex debito jus&itiae, tc 
order refund of suoh court-fees/ (Vol 30) 1948 Bom 
50 (52): I L R (1943) Bom 25 (DB) * (Vol 29) 19452 
Cal 539 (542): ILR (1942) 2 Cal 253 * (Vol 27] 
1940 Mad 208 (209) * (Vol 23) 1936 Cal- 347 (3481 
(DB) * (Vol 28) 1936 Rang 208 (210): 14 Rang 173 
(FB) * (Vol 22) 1935 All 455 (456) * (Vol 20) 1933 
Lah 351 (351) (DB) * (Vol 19) 1932 Mad 438 (439)' 
55 Mad 641 (DB) * (Vol 17) 1930 All 471 "(471): 52 
All 546 (DB) * (Vol 15), 1928 Pat 35 (36) : 6 Pat 599 
(DB) * (’28) 107 Ind Gas S25 (825) (DB) (Pat) * (Vol 
14) 1927 Sind 192 (192) * (Vol 12) 1925 Oudk 39 (42) 
(DB). - 

[See (Vol 24) 1937 Cal 86 (88): I L R (193^) 1 Cal 
624 (DB).] 

[But see (Vol 7) 1920 All 54(55) (DB).] , y 

[2] No question of excess court-fee having been 
paid— Court has inherent power to order refund if 
necessary for ends of justice. (Vol 23) 1936 Lah 301 
(304) * (Vol 21) 1934 Cal 615 (616); (DB) * (Vol 20) 
1933 Oudh 170 (170): 7 Lu<& 5 88 ' (DB) * (Vol S3) 
1946 Oudh 9 (10) (DB).' ~ 

2$GA. m. 
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Section 13 (contf.) 
[See also Note 8]. 


!/>] Refusal lo older refund under this sect 
indicate'" that, remand is not under 0. 41 R, 23. (Vo 
!1) 1932 Lah 311 (31H. 


[But see (Vol 27) 1940 Mad 431 (472) (DB) * (Vol 
94) 1937 All 503 (506) (DB) ' (Vol 23) 1930 Ram; 208 
(210) : 14 Rang 173 (PB) * (Vo! 22) 1935 Cal 707 
(709) (DB) * (Vol 22) 1935 Posh 8 (10) (DB) * (Vol 

21) 1934 Mad 5G0 (500) : 57 Mad 1028 (DB) * (Vol 15) 
1928 Pat 30 (36): f, Pat 599 (DPA * (’14) 7 Bow Bur 
Rul 90 (92) (DB).] 

[3] In the absence of express statutory provisions, 
cortifioato issued under this section is only of re- 
commendatory force and revenue authorities are not 
bound to grant refund. (Vol 23) 1936 Rang 352 (353) 
* (Vol 21) 1934 Mad 84 (84): 57 Mad 542 * (Vol 20) 
1988 Lnh 351 (351) (DB) * (Vol 19) 1032 Mid 4SS 
(439) : 55 Mad Gtl (DB). 

[But tee (Vol 23) 1936 Rang 208 (211): 14 Bang 
173 (PB) * (Vol 22) 1985 Oal 707 (709) (DB).] 

[4] Paupor suit — Defendant ordorod by trial Court 
to pay court-foes — On oppoal order reversed and 
plaintiff ordered to pay court-foo — Defendant claim- 
ing interest from plaintiff — Coni t. has discretion 
under Civil P.C.S.. 151 to award interest. (Vol 24) 
1937 Mad 178 (179) (DB). 

3. Remand under inherent power— Refund of 
court-fees. — [l] Court has no inhoront power to 
order refund of court-fees paid on memorandum of 
appeal where remand order is not based on any of 
the grounds mentioned undor O. 41 R. 23. (Vol 24) 

1937 Nag 268 (269): ILR (1937) Nag 519 * (Vo! 
23) 1936 Rang 208 1210): 14 Rang 173 (FB) (over- 
ruling (Vol 13) 1926 Rang 129: 4 Rang 66) * (Vol 

22) 1935 Posh 8 (10) * (Vol 20) 1933 Posh 101 (101) 
(DB) * (Vol 14) 1927 Lah S86 (886) * (Vol 8) 1916 
Nag 17 (18): 12 Nag L R 126. 

[Bat see (Vol 26) 1939 Bah 257 (258) * (Vol 201 

1938 Bah 185 (135) * (Vol 24) 1937 All 284 (285).] 

[2] If remand can, be doomed to have boon made 
undor O. 41 R. 23, appellant would ba entitled, to re- 
fund of court-foes even though Court erroneously 
purports to act under s 151. (Vol 21) 1934 Mad 64:5 
(648. 644), 


4. Remand under 0. 4 1 R. 23, Civil Procedure 
Code— Refund of court-fees.— [1] Suit remanded 
for fresh trial under O. 41 R. 28— Appellate Court 
must order refund of court-foes paid on memorandum 
of appeal. (Vol 24) 1937 All 465 (466) * (Vol 20) 1933 
Lah 47 (48) * (Vol 2) 1915 Low Bur 70 (71): 8 Low 
Bar Rul 155 * (Vol 32) 1945 Mad 351 (362). 


[2] Provision for refund of court-fees under this 
section is mandatory. (Vol 20) 1933 Lah 135 (185) 
* (Vol 17) 1980 Lah 441 (442) * (Vol 18) 1920 Nag 
265 (267) • (Vol 5) 1918 Bom 157 (157, 158) : 42 Bom 
863 (DB) (Refusal to grant such a oortifieato is a 
material irregularity within tho meaning of 8. 115 
Civil P. Code). 


[8] Order of remand not under 0. 41 R. 28— See- 
tipn wffl not arnly. (’27) . 1927 Mad W N 761 (768, 
^DB) (Vol 5) 1918 pat 260 (261): 3 Pat L Jour 

oir^arwfuad of com t- 



[G] Tins soot inn applies to rmuand undor 0. 41 R, 
2:1 by High Coin; in second aupenl. (Vol 19) 1932 
All <U1 Vi All 1031 * v Vol 19) 1932 All 550 

r*r»l): fil U! .v>3 (DR\ 

[T] Wnrik " memorandum nf appear’ in this sec- 
tion lofor to memorandum of appeal to Court which 
mders remand. (Vol 21) 1981 All 10G (107) : 50 All 
520 (FB). 

S. Partial remand*— Proportionate refund of 
court-fee, — [1] Order of romand covers part of 
subject- matt or a f suit — Appellant can have refund 
in respect of only proportionate part of court-foo. 
(Vol 27) 1940 Nut? 349 (351): IDE (1940) Nm ; 
538 (DB). 

[2] Decision of lower Court sot aside by appellate 
Court regarding some of respondents and suit reman- 
ded to l hat ovtent while decision affirmed regarding 
others— Appellant cannot have refund of any court- 
fees. (Vol 4) 1917 All BH (314, 316). 

[3] Appeal directed against some of defendants in 
first Court allowed against all of them— -Whole c&sq 
remanded— Appellant can have refund of court-foes 
originally payable on part of subject-matte r. (Vol 1 u) 
1932 All 550 (551) : 54 All 523 (DB). 

[4] Appeal directed against set of def oxidants 
exonerated by decree— Remaining defendants joined 
usp-o forma defendants — Appeal allowed and cane 
ivmandud against exonerated defendants — Appellant 
oau have refund of court-foo paid on memorandum 
of appeal. ( Vol 21) 1934 All 1QG (107): 5G All 520 
(SB). 


6. Return of plaint for presentation to proper 
Court. — t lJ Plaint. returned under 0.7 R. 10 oi Civil 
P C for presentation to proper Court— Plaintiff is 
not bound to pay fresh court-fee in latter Court if ho 
has paid full court-foo on plaint at the time of its 
original presentation. (Vol 13) 1926 Cal 355 (356) 
(DB). Plaint returned for presentation to proper 
Court— After return bub before re-prosen tation 
amendment in court-fens Act increasing court-foo— 
Plaintiff will bo credited with amount already paid 
as court-foe and will have to pay only deficit) * (12) 
35 Mad 567 (572, 573} (FB/ * (’34) 8 Bom 313 (317) 
(FB). 

[2] Plaint ro-prcsvnted in another Court— Such 
Court can take objection to insufficiency of court-foe 
though fanner Court did not take any. such, objection. 
(Vol 18) 1931 Pat 39 (40). 

7. Rejection of plaint or appeal for defici- 
ency of court-fee— Power to refund court-fee 
already paid.— [1] Court cannot while dismissing 
suit or appeal for insufficiency of court-foo or when 
rejecting plaint or appeal for insufficiency of court- 
foe* order refund of court-fee already paid, (Vol 24) 
1937 All 605 (506) (DB) * (Vol 15) 1928 Fat 99 (30) : 0 
Pat 802 (DB). 

[But see (Vol 10) 1933 Pat 600 (600) (DB).] 

[2] Plaint rejected for non-payment of deficit 
* dpurt-fee— PlaintiS filing review application and 
"tendering deficit codBHfoe along with it— Review 
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14 . Where an Application for a review of judgment is presented on or after tin 
Refund of fee on ninetieth day from the date of the decree, the Court, unless the delaj 
application for review of was caused by the applicant’s laches, may, in its discretion, grant him 
ju gmen . a certificate authorizing him to receive back from the Collector sc 

much of the fee paid on the application as exceeds the fee which would have been payable 
had it been presented before b sueh day. 


[a] See the Code of Civil Procedure, 1008 (Act V of 1908), Suction 114 and the First 

Schedule, 0. 47. 

[b] . See Sell. I, Arts. 4 and 5 of this Act. 

15. Where an application for a review of judgment is admitted, and where, on the 
Refund where Court ^-hearing, the Court reverses or modifies its former decision on the 
reverses or modifies its ground of mistake in law or fact, the applicant shall be entitled to a 
former decision on certificate from the Court authorizing him to receive back from the 
ground of mistake. Collector so much of the fee paid on the a [application] as exceeds the 
fee payable on any other application to such Court under the sebond schedule to this Act, 
No. 1, clause (b) or clause (d). 

But nothing in the former part of tins section shall entitle the applicant to such 
certificate where the reversal or modification is due, wholly or in part, to fresh evidence 
which might have been produced at the original hearing. 


[a] Tho word “ application M was substituted for tlie original words “ plaint or memorandum of 
appeal” by the Court-fees Amendment Act (20 [XX] of 1870) S. 1. 


Section 13 (contd.) 

application rejected — Plaintiff held entitled to refund 
of deficit court-fee and Court could grant certificate 
for refund under inherent powers though ss. 13, 11 
and 15 did not apply. (Vol 29) 1942 Mad 316 (317). 

8. Withdrawal of suit or appeal.— [1] Court 
cannot order refund of court-fees in cases of with- 
drawal of suit or appeal. (Vol 25) 1938 Mad 67 (67) 
(DB) * (Vol 21) 1934 Mad 566 (567) : 57 Mad 102S 
0>B). 

[See also (Vol 21) 1934 All 989 (990).] 

[But see (Vol 21) 1934 Oal 615 (616) (DB) * (Vol 
20) 1933 Oudh 170 (170>: 7 Luck 588 (DB).] 

9. Refund of Court-fees in High Court. — [lj 

Court cannot direct rotund of additional court-fec 
paid on demand by taxing officer of Court. (Vol 13) 
1926 Pat 147 (148) (DB) * (’07) 1907 Pun Re. No. 39 
p. 168 (170) * (Vol 11) 1924 Pat 310 (311): 2 Pat 919 
(DB). 

[See however (Vol 17) 1930 Pat 495 (496) (DB).] 

10. Excess court-fee paid in lower Court- 
Credit in appellate' Court.— [1] Excess court-fee 
paid in suit in lower Court— Credit for such excess 
may be allowed in appeal to plaintiff-appellant by 
Appellate Court. (’86. 1886 All W N 228 (228). 

It. U.P. Amendment— [1] Suit for deolaratian 
of ownership to property not in possession of defen- 
dant — Ad valorem foe ordered to bo paid and made 
good by plaintiff— In appeal excess court-fee ordered 
to be refunded. (Vol 29) 1942 Oudh 58 (60) : 17 Luck 
145 (DB). . 

12 Settling aside of execution sale— Refund 
of poundage-fee, — [1] Execution sale set aside by 
Court — Decree-holder cannot obtain -order for refund 
of poundago-fee paid by him — Court may give him 
certificate for refund and leave it to Revenue-autho- 


rities to comply with it. (Vol 21) 1934 Mad 409 
(410). 

13. Court-fee on application for refund.-— [1] 

Application for refund of court-fee under this section 
falls under S. 19 and no court-fee is chargeable on it, 
(Vol 19) 1932 All 590 (591) : 64 All 790. 

14. Loss of certificate under section. — [1] 
Original certificate for refund lost— Duplicate should 
be given under inherent power. (Vol 31) 1944 Mad 
56 (S6) (DB). 

15. Use of wrong stamps.— [1] Plaint suffici- 
ently but incorrectly stamped— Proper stamp affixed 
within time allowed— Application to Court for return 
of stamps — Trial Court held could not return stamps 
but should give certificate for presenting to Collector. 
(Vol 21) 1934 Nag 263 (264): 31 Nag L R 82. 

[2] Decree > drawn up by mistake on court-feu 
stamp— Non-judicial stamp can be directed to be filed 
under inherent power but application for refund 
should be made to Collector. (1910) 12 Cal L lour 
324 (327) (DB). 

SECTION 14-Note 1. 

[1] Applicability of Article 4 is not affected by the 
fact that delay in filing application for review of 
judgment on or aftor the 90th day is not due to laches 
of applicant. (Vol 22) 1935 Nag 164 (165) : 31 Nag 
L R260 * (1912) 15 Cal I* lour 505 (5Q6) (DB). 

[2] If application is presented on or after 90th day 
full court-fee must be paid in first instance and then 
only Court can consider whether refund should be 
ordered. («) 9 Mad 134 (137) (DB). * (>82) 9 011 
L R 479 (480) (DB), 

[But see (Vol 11)' 1921 Oal 994 (995) (DB).] 

SECTION IS — Note 1. 

[1] Grant of refund; of court-fees trader, this sec- 
tion is obligatory on Court. See (Vol 3) 1916 Ink 350 
(351) (DB). • • ; .. ; 
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16. [Addifcoiua.1 fee whore respondent. Likes objection !■> imappoiilod i >.« cl of decree.] AU'jpcaled 
hj the Code of Civil Procedure, I90S {Act d [V] of JltdsXj 


17 . Where (i suit embraces two or more distinct subjects, the plaint or memorandum 
Multifarious suits. 0 f appeal shall be chargeable with the aggregate amount of the fees to 
which the plaints or memoranda of appeal in suits embracing separately each of such 
subjects would be liable under this Act. 

Nothing in the formor part of this section shall be deemed to affect the power 
conferred by tho a Code of Civil Procedure, section \) 

[a] See now Code of Civil Procedure (Ad V of 1908), Srii. 3, Drib r 9 Ilulu 6. 


BENGAL 


PROVINCIAL AMENDMENTS. 


For S. IT tho following section was aubsutufed* w.: 

“17. (1) l'n any suit in which two or tnoiv sopuiutt* and didiud causes <<1 action are joined and 
separate and distinct reliefs arc sought iu rospoci. of each, the plaint or memorandum of appeal shall bo 
chargeable with tho aggregate amount of tho fees with which tho plaints or memoranda, of appeal would ho 
chargeable under this Act in separate suits iuslituL'd in respect of each elicit cause of action: 

Provided that nothing in this sub-suction dull ho doomed to affect any power conferred by or under 
the Code of Civil Procedure, 1908, to order separate trial?-. 


(‘2") Whero more reliefs than one based on the same cause of action are sought either jointly or in 
the alternative, the feu shall be paid according to the value of tho relief in respect of which tho largest foe is 
parable/’ 

—Bengal Ad VII of WAS. [2-5-1995.] 

BIHAR AND ORISSA 


After the words 
were Inserted* 


“of appeal** in both places whore they occur, the words, “ or of cross-abjection** 

—Bihar and Orissa Act II of it) 12, [21-8-1922.] 


[2] Oourf-fees on potation are leviable on \aluo ui 
entire claim in suits and not on value of relief sought, 
for in review proceedings, (Vol 17) 1930 Cal 631 (632): 
57 Gal 679 (DB) (Policy of Legislature is to put 
clog on possible mala Me application for review) 
*C09) 81 All 291 (800) * CDS) 1893 All W N 212 
( 212 ). 


[8] Mere fact that application for review is treated 
au one falling under 8. 151 Civil P. C. instead of 
under O. 47, R. 1 of that Code will not make this 
section inapplicable. (Vol 11) 1924 Cal 1054 (1055) 
(The powers exercisable under these provisions uro 
not mutually exclusive,) 


[4] Names of some of defendants exonerated from 
liability included In decreo~*~0ourt can amend decree 
and under its inherent power can order refund of 
court-fees on application for review although this 
section does not apply. (Vol 10) 1929 Rang 158(160): 
7 Rang 88 (JOB), 

[5] This section applies to application* for review 
in Chartered High Court, (Vol 12) 1925 Pat 392 (896): 
4 Pat 886 (PB). 


[6] Delay of six months in making application fur 
refund ,ol court-fees does not bar grant of such re- 
fund. (Vol 19) 1932 Pat 86 (88) : 10 Pat 649 (DB). 


SECTION I 7 — Synopsis. 

1. Scope and applicability of section* 

2. u Distinct subjects, ** Meaning of. 

3. Suit for alternative reliefs. 

4. Suit seeking more than one relief— Court- 

fee, 

5. Court-fee on appeals. 

6. Maximum fee payable. 

7. Suits for declaration. 

8. Suits relating to mortgage. 

9. Suits on several promissory notes, bonds# 

etc. 

1 0- Suit for possession and mesne profits. 

1 1. Balance due on khata, suit for. 

12. Suit for specific performance and pos* 

session. 

13. Suit for partition. 

14. Value for jurisdiction. 

15. “Distinct subjects u Illustrative cases*** 

Miscellaneous. 

16. Paragraph 2, 
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CENTRAL PROVINCES AND BERAR 

For S. 17 the following section was substituted , viz : 

“ 17. (1) In any suit in which two or more separate and distinct causes of action are joined and 
separate and distinct reliefs are sought in respect of each, the plaint shall be charge- 
Mtdtifaricms suits able with the aggregate amount of the fees with which the plaints would be 
chargeable under this Act if separate suits were instituted in respect of each 

such cause of aotion : 

Provided that nothing in this sub-section shall be deemed to affect any power conferred by or under 
the Code of Civil Procedure, 1908, or the same Code as applied to Barar, to order separate trials. 

(2) Where more reliefs than one based on the same cause of action are sought jointly in any suit, the 
plaint shall be chargeable with the aggregate amount of the fees with which the plaints would be chargeable 
under this Act if separate suits were instituted in respect of each such relief. 

Provided that if a relief is sought only as ancillary to the main relief the plaint shall be chargeable 
only in respect of the main relief. 

(3) Where more reliefs than one based on the same cause of action are sought in the alternative in 
any suit, the plaint shall be chargeable with the largest of the fees with which the plaints would be charge- 
able under this Act if separate suits were instituted in respect of each such relief. 

(4) . The provisions of this section shall apply mutatis mutandis to appeals and cross-objections.*’ — 

— Central Provinces and Berar Act IX of 1941 . [30-4-1941.] 


UNITED PROVINCES 

For S. 17 the following section was substituted t viz: 

“ 17. (1) In any suit in which two or more separate and distinct causes of action are joined, the 
plaint or memorandum of appeal shall be chargeable with the aggregate amount of the tees with which the 
plaints or memoranda of appeal would be chargeable under this Act if separate suits were instituted in respect 
of each such cause of action : 

Provided that nothing in this sub-section shall be deemed to affect any power conferred by or under 
the Code of Civil Procedure to order separate trials. 

(2) When more reliefs than one based on the same cause of action are sought in the alternative the 
fee shall be paid according to the value of the relief in respect of which the largest fee is payable.” 

— i United Provinces Act XIX of 1938 . [9-1-1939.] 


1. Scope and applicability of section. — [1] 

Suit comprising distinct subjects and coming under 
this section — Each relief should be valued and court- 
fee on each relief should be calculated separately^ as 
if suit was collection of so many different suitB. 
(Vol 20) 1933 Mad 178 (178) (DB) (Test is what is 
amount that would be payable had separate plaints 
been filed) * (’88) 12 Bom 98 (100) (DB). 

[2] Provisions of this seotion arc not controlled 
by those of S. 7. (Vol 9) 1922 Pat 359 (360) : 4 
Pat Ij lour 195 (DB) (Suit for possession and 
mesne profits — S. 17 does not apply) * (’10; 5 Low 
Bur Bui 94 (100) (FB). 

[3] Section 6 is controlled by this section. (Vol 20) 
1983 Mad 178 (179) (DB). . 

[4] Object of section is to prevent loss _ to revenue 
owing to separate causes of action being combined in 
one suit. (’10) 1910 Pun L B No. 56 Page 142 
(144): 1910 Pun Re No. 41 (DB) * (’95) 1895 Pun Re 
No. 96 page 455 (460) (DB). 

[5] Section only applies to suits though it applies 

to plaints and memoranda of appeals in suits. 
(Vol 27) 1940 Oudh 243 (244): 15 Luok 395 (DB) 
* (Vol 20) 1983 Sind 343 (344) : 27 Sind L B 312 
(Section 17 does not apply to applications and appeals 
from orders passed on applications) * (’96) 23 Oal 723 
(729, 730) (FB). , 

2* u Distinct subjects,” Meaning of. — [1] Ex- 
pression “ subject” in this section has been defined 

in severl different ways. 


(a) Matter dealt with in suit. See (Vol 15) 1928 Pat 
274 (276*: 7 Pat 402 * (Vol 11) 1924 Pat 77 (80,: 2 
Pat 874 (DB) * (’77; 1 All 552 (554) (FB). 

(b) Matter involving controversy in suit. (Vol 29) 
1942 Oudh 412 (413) (DB) * (Vol 15) 1928 Pat 274 (276): 
7 Pat 402 * (’81) 3 All 181 »138) - DB) * (’77) 1 All 552 
(553) (FB (Suit brought for recovery of inheritance 
is'not one embracing distinct subjects although in- 
heritance may consist of distinct properties.) J 

- (c) Cause of acction. (Vol 30) 1948 Pat 356 (857) : 
22 Pat 275 * (Vol 32) 1945 Pat 421 (424): 24 Pat 334 
(DB> (Suit for possession of some properties sold by 
private sale and some in execution of mortgage 
decree — S. 17 does not apply — ‘ Subject ’ means cause 
of action.) * (Vol 2 8t 1941 Rang 95 (961: 1940 Bang 
L R 767 * (Vol 27) 1940 Oudh' 243 (244) : 15 Luck 395 
(DB)^ (Section applies where several causes of action 
are joined against same defendant or defendants 
jointly.) * (’36) 68 Cal 720 (722) (DB) * (Vol 20) 1938 
Lah 382 (383) • (*3 0) 1930 Mad W N 758 (758) (If for 
purposes of 0. P. C. a suit comprises one cause of 
aotion it cannot be deemed to embrace two distinct 
causes of action for purposes of court-fee.) **(’10). 5 
Low Bar Bui 94 (98, 100 <FB * (’04)V Oudh Gas 152 
(157) <DB) * (’95) 1895 Pun Re No. 96, p. 455 .<458 
(DB * C$0f 2 All 682 (685, 686 (FB; * (’80) 2 AU 676 
(679,680; (FB). : : ’ 

(d) One cause of action may embracetwoor more 
distinct subjects. (Vol 22) 1985 .Cal 578 (576): 68 
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Cal 163 (DB) (27 All 130 and 10 All 401 rbVenHd 
* (Vol 9) 1922 Pat 359: 4 Pat h Jour 195 (DB) partly 
dissented irom) * (Vol 30) 1913 Pat 355 (35G). 

(<?) Suit including more Hum one cause of action 
doos not nocosbn.nl v embrace two or more distinct 
subjects. Vol 17) 1930 Mad 833 (831): 51 Mud 1 
(FB). 

[But see (Vol 2) 1915 Mad 912 (913, Oil) : 38 Mud 
829 (FB).J 

[2] For meaning of cause of action see AIR 
Commentaries on Civil P. 0. 4th (1914) Edition 8. 20 
and O. 2, R. 2. 

[3] Separate causes of action will not be tost for 
treating claims based on them as distinct subjects. 
(’82) 8 Cal 593 (595) (FB). 

[4] Tost ns to whether different suits could have 
boon brought in respect of robots sought is not deci- 
sive and in spite ol the fact that A fferent suits could 
have been brought, aubjoefea might not bo distinct. 
(Vol 25) 1938 Mad 241 (242) (DB). 

[5] 8uit comprising several ** subjects”*— Men- fact 
that reliefs claimod in respect of each are of same 
kind will not tako case out of purview of this section. 
(Vol 22) 1985 Cal 573 (573 : 03 Cal 103 (DB) * (Vol 
33) 1946 Mad 162 (103). 

[6] Mere fact that several persons are and can bo 
joined as co-plaintiSs in same suit under O. 1, R. 1 
of Code does not show that suit embrace* only one 
subject. (Vol 22) 1935 Cal 573 (574): 03 Cal 163 
(DB). 

[7] (7. 1\ and Ik nit* aumi&mmt. — This section in 
applicable mutatis mutandis to appeals and crone ob- 
jections under the amendment in tho Central Pro- 
vinces and Berar. (’36-43) Tax Doc (Hag) 110 (112). 

[8] l IP, Anmdmnt.~*Tlm section is inappli- 
cable to a suit tor possession and moauo profits and 
separate corn t*fe« ia not chargeable. (Vol 29) 1912 
Oudh m (418) (DB,. 


[3] Cause of action same— Reliefs claimed in alter 
native— *Cjurt-iee pas able in respect ot relic! carry, 
big highest court-loo \v*ll be couit-ieo ior suit. (Vo 
2t>) 1939 Mad 586 .589’ (DB) * (*3Sj 10 Ptm L ft 3* 
(31) * (Ynl 19) 1932 Mad 158 ( UK);: ;V> Mail 333 (yj 
13) 1920 Lab 407 (108) ( DB) * (Vol 12) 1425 pal 19' 
(191) (DB) * (Vol 9) 1922 Oudh *2 i8|): 25 Omlh Cai 
30 tDB) m tVol ( 1417 Pat 150 (154 * 10 Oudl 

Can 354 (|J57) *(’91) 15 Bom US;;) tDB) * pgo 
6 Bom 302 (303). 


4. Suit seeking more than one relief— Court 
fee.— [1] Under this suction end la other cam 
court-lee lor suit is to bo cudculatad according t( 
reliefs sought there m. (Vol 28 1930 All 874 (875 
(DB) * (Vol 22) 1935 Mad 8 Hi (317) * (Vol 22) 193; 
Mad 313 310. ; 


[2] Court- fee fur substantive relief would i*uvcj 
for aucilluiy relief. Vol 23) 1986 All 874 (875) (DB 

* (Vol 23 1936 l$.»m 353 .350) (DB) * (Vol 20) 198; 

Mad 98 93, 91) * i Vol 18) 1931 Mud 479 (479 

* (Vol 10) 1924 Nag ] (2): 24 Nag L It 191 (DO) « U1 
for rodmnptiou— Surplus profits claimed— Couit-ioi 
is only payable imdor S. 7 (ix) * (Vol 7, 1920 Lah 7' 
(72) * (’08) 35 Cal 202 (208): 35 ind App 22 (PC 

* (’85) 9 Bom 20 (22) (DB). 


5, Court-fee on appeals.— [1] Court-foe payabh 
in appeal embracing two or more distinct subject 
would be total of too* calculated with respect to eacl 
4 subjects* separately, ^ Vol 22) 1935 Lah 005 (606 
(DB) * vVol 5, 1918 All 232 (233): 10 All 853 *\\’ n 
31) 1944 Pat 387 (388) : 23 Pat 675 (DB;. 

[See (Vol 22) 1935 Posh 8 (10) (DB).] 

[See also (’90) 12 All 129 (163) (FB).] 

[2] Separate appeals filed by dnforeni part ioi 
against name decree— Separate court- ce* are pay abb 
on each appeal. (Vol 01 1919 Lab 150 fl5t): 'l91f 
Pun Re No. 91 (DB). 


[See also (Vol 8) 1921 All 895 (3901 : 43 All 56, J 


3. Suit lor alternative reliefs.— [1] Cause of 
action same— B'&efc that several rebels arc Bought, 
cumulatively or in alternative, will not attract appli- 
cation of. this section. (Vol 29) 1942 Mad 744 (744) 

* (’42) 1942 Nag L Jour 362 (362) (Suit for specific 
performance of agreement to sell consideration being 
discharge of mortgage debt— Alternative prayer for 
decree on mortgage. Case is governed by proviso to 
S. 17 (2) as amended in C, P. (Vol 25) 1988 Lah 666 
(667) * (Vol 26) 1938 Mad 241 (242) (DB) * (‘38) 40 Pun 
L R 88 (84) * (Vol 17) 1980 Nag 55 (56) * (Vol 11) 
1924 Lah 494 (495) : 5 Lah 114 (DBj. 

[Se* (*91) 15 Bom 82 (83) (DB)J 

QBul see (’77) 1 AH 552 (553, 554) (FB).] 

£2] Suit including two or more distinct causes of 
action— Fact that reliefs in respect of different 
causes of action are sought not cumulatively but in 
alternative will not prevent applicability, of sec- 
tion (Vol 11) im Nag 169 (171) % (Vol 5} 1918 Nag 
264 (267) * COS) 11 Ottdh Cas 173 (174) (DB) * (‘07) 
80 Mad 61 (64) (DB) * 007) 29 AH 165 (168) (DB) 

* (’95j 1895 Pun Re No. 96 p. 455 (460) (DB). 

(Vol 4) 1917 Pat 150 (150) * (’91) 15 Bom 


[8] No Court-feu is ordinarily payable In itjhped 
of costs awarded by lower Court whmt appeal h filut 
against decree (Vol 14) 1927 S.nd 251 252) : 23 Smc 
L R 277 (DB; * (Vol 8) 1921 Cal 55 57 1 * Vol 31 
1944 Pat 887 (887): 23 Pat 075 (DB). 

* 

[4] Appeal nuking award of cost'- dt-niuei- iiuttui 
of contest and specifically diioded against ardor 
us to costs— Court-foe must bo paid in re-puct of suet 
costs. (Vol 27) 1940 Oudh 182 (183): is Luck 80S 
(DB) (Amount of costs must be included in amount 
on which court-fen is to be calculated) * Vo! 21] 
1934 Lah 739 (789) *(Vol 5) 1918 Pat 210 (211): 8 
Pat L Jour 443 * (’03) 6 Oudh Gas 135 (139) * (’96; 
19 Mad 850 (354) (DB) * ,’93) 1893 'item PJ 55 
(52, 53). 

[5] Court IiaB inherent power in consolidate 
appeals in proper cases. (Vol 5) 1918 Mad 808(869’ 
* CIS) 40 Gal 955 t959, 960) (DB) * (’061 33 Cal 031 
(982) (DB). 

[6] Appeals consolidated— Each appeal must ix 
assessed with separate court-fee. (Vol 17) 1980 Mud 
876 (379): 58 Mad 248 (FB) (Overruling (Vo! 15) VM 
Mid 463) * (Vol 16) 1929 Cal 185 (186) (DB) * (’02) 2E 
Call40(147) (DB). 
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18 When the first or only examination of a person who complains of the offence of 
Written examinations wrongful confinement, or of wrongful restraint, or of any offence other 
of complainants. than an offence for which police-officers may arrest without a warrant, 
and who has not already presented a petition on which a fee has been levied under this Act, 
is reduced to writing under the provisions of the a Code of Criminal Procedure, the 
complainant shall pay a fee of eight annas, unless the Court thinks fit to remit such pav- 
ment. 


[a] Sre now the Code of Criminal Procedure (Act V of 1898), S. 8. 


ASSAM 


PROVINCIAL AMENDMENTS 


For tlio words ” a foe of eight annas” the words “ a foe of one rupee ” were substituted. 


Section 17 (contd.) 

6. Maximum fee payable. — [1] Rule in this 
soction must be held subject to proviso at the end of 
Art 1, Sch. I of the Act. (’81) 8 All 108 (109,110, 
111, 112) (FB) * (’01) 29 Cal 140 (147, 148) (DB). 

7. Suits for declaration. — [1] Several declara- 
tions bought in suit each on basis of distinct cause of 
action — Separate court-fee must be paid in respect of 
oaeh declaration sought. (Yol 29) 1942 Oudh 58 
(60) : 17 Luck 145 'DBi * (Yol 27) 1940 Pat 158 
(159) : 18 Pat 756 (DB' * (’95) 18 Mid 459 (460) (DB) 

* (Vol 22 ) 1935 Mad 419 1420) : 58 Mad 821 

* Vol 22) 1935 Sind 129 (181) * (Vol 10) 1928 All S06 
(307) * (Vol 6) 1919 Pat 479 (480): 4 Pat L Jour 297 

* (Yol 3) 1916 I, ah 21 (21): 1916 Pun Re No. 87 |DB>. 

[2] Declarations based on same cause of action — 
This section will not apply. (Vol 20) 1933 Lah 382 
(388 * (Vol 17) 1930 Cal 686 687) : 58 Cal 281. 


—Assam Act X IV of 1936. [2-12-1936.] 

* -DB) ’10) Oudh Cas 32 (33) * (Vol 20) 1938 Pat 
62o (625). 

[6] Suit for redemption of mortgage furnishes one 
cause of action, though suit includes origmal mort- 
gage as well as deeds of further charge (’04) 7 Oudh 
Cas 152 (156; (DB). 

[7] Suit for redemption of kanom and for arrears 
of rent is suit embracing two distinct subjects. (’93} 
16 Mad 415 (417, 418) (DB). 

9. Suit on several promissory notes, bonds, 
etc. — [1] Suit for recovery of money due on 
different promissory notes executed by defendant 
embraces distinct subjects within meaning of this 
section. (Vol 20) 1933 Mad 178 (178) (DB). * (10, 
5 Low Bur Rul 94 (98, 100) (FB) (Expression 

* distinct subjects * is equivalent to ‘ distinct causes of 
of action.*) 


8. Suits relating to mortgage. — [1] Suit brought 
to recover money due on different mortgages executed 
by samo mortgagor in plaintiff’s favour is one 
which embraces distinct subjects and court-lee 
must be calculated separately in respect of each mort- 
gage under this section. (Vol 28) 1941 Rang 95 (96): 
1940 Rang L R 767 * < ’36) 63 Cal 720 (722) (DB, 

* (Vol 22 1935 Mad 262 t262) * (V.ol 11) 1924 Pat 77 
(80): 2 Pat 874 DB) * i Vol 7 1920 Pat 105 (105) 

* (’04) 31 Chi 75 (77) (DB) *'(*04) 7 Oudh Cas 152 
(154) DBj, 

[See however (Vol 30) 1948 Lah 275 (277) : ILR 
(1944) Lah 24 (FB). 

[2] Section 67-A of Transfer oi Property Act does 
not control or affect operation of this section. 
(Vol 28) 1911 Rang 95 (96 : 1940 Rang L R 767 

* (’36) 63 Cal 720 (722) (DBj * (Vol 22) 1935 Mad 
262 (262). 

- [8] Two mortgages executed in favour of -person 
in lieu of live promissory notes— Suit on mortgages 
embraces two subjects and not five for purpose. of 
this section. (Vol 22) 1935 Mad 262 (262). 

[4] Single mortgage executed- by debtor in favour 
of several creditors, specifying amount due to each-* 
Suit to enforce mortgage does not embrace distinct 
subjects. (Vol 19) 1932 Mad;737 (738 . 

[5] Suit for redemption of mortgage and surplus 
profits embraces one subject and . One court-iee is 
payable on such suit. (Vol 28) 1941 Mad 115 (116) * 
(Vol 24) 1937 Nag 295 C298) : ILR (1937) Nag 49 
EB) * Vol 18) 1931 Mad 479 (479) * (Vol 10) 1923 All 
61(262): 45 All 154 (DB) * (’07)%29 All 471(475) 


[2] Suit on different hundis is governed by this 
section and separate court-fee is payable in respect 
of each hundi. <’87) 9 All 252 (253) (DB) (Each hundi 
affords a separate cause of action'. 


[8] Plaintiff sues for three separate deposits — 
Suit embraces three distiinct subjects, although suit 
is preceded by single demand for all deposits. 
(Vol 18) 1931 Mad 712 (712. 713). 


[4] In suit on promissory note claim based on 
original obligation sought to be added— Plaintiff 
must pay fresh court-fee. (Vol 18) 1931 Mad 533 
(534). 


10. Suit for possession and mesne profits.— 

[1] Suit for possession and mesne profits does not 
embrace distinct subjects withm meaning of this 
section. (Vol 29) 1942vOudh 4-12 (413) (DB). (Vide 
U.P. Amendment.) * (Vol 17) 1930 Mad 883 (884) 
54 Mad 7 (FB). * (Vol 9) 1922 Pat 359 (361) : 4 Pat 
L Jour 195 (DB). * (’94) 16 All 401 (408, 409) * (’32) 
8 Cal 593 (596, 597) (FB). 

[But see (Vol 29) 1942 Cal 40 (41).] 

[2] Suit for possession of house and compensation 
for use and occupation or arrears of rent is suit 
embracing distinct subjects. (’80) 2 All 682 (685, 686) 
(FB). ' 

[But see (Vol 4) 1917 Low Bur 123 (124) : & Low 
Bur Rul 529]. 

11. ' Balance due on khata, suit for.— [1] Suit 
for balance due on khata — Court-tee is not payable 
on each item in khata bu t only on fetal amountdue. 
(Vol 9^1922 Bom (376, 377) ; 46 Bom l^ (FB), . 
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BENGAL 

Smno as that of Ansam. 

—Bengal Act IV of I9d>. [29-3-195 

BIHAR 

For the worls ” a fee of eight annas ” tho words* “a fee of twelve annas" wore substituted. 

— Bihar and Orissa Act II of I92d. [21-8*195 

MADRAS 

For the words " eight annas’ 4 tho words “one rupee” were substituted. 

—Madras Act V of J9»d. [30-3-19! 

ORISSA 

Same as that of "Madras. 

—Orissa Act V of 1939. [81-10-19* 

PUNJAB 

Same as that of Madras. 

-Punjab Act VII of 19 

UNITED PROVINCES 


For tho words “eight annas” the words w twelve annas” wore substituted. 


Section 17 (contd.) 

12. S'jut for specific performance and posses- 
sion. — [1] Suit for specific performance of contract 
of sale and possession does not embrace distinct 
subjects within meaning of this section. (Vol 11) 
1921 Mad 360 (362) : 47 Mad 150 (DB). 

[See also (VoM5) 1928 Lah 635 (635) ( (Vol 7) 1920 
Lab 72 * (Vol 5) 1918 Lih 823 dissented from).] 

[But see (Vol 7) 1920 Oudh 167 (168) s 23 Oudh' 
Cns 388 (14 Gal L Jour 159 dissented from.)] 

13. Suit for partition.— [1] Suit for Joint posses- 
sion and partition embraces two distinct subjects for 
purpose of this section. (Vol 11) 1921 Pat 558 (559) : 
3 Pat 618 (DB) * (Vol 32) 19 1 5 Sind 11 (20) : ILR 
(1944) Kar 325 * Vol 20) 1938 M id 131 (432) * (Vol 17) 
1930 Pat 1 (7): 8 Pat 818 (DB) (Suit by junior member 
against karfca for partition and ior account— Suit in 
governed by Sch XL Art 17 (vi) and no court-fee is 
payable for the relief of account.) 

14. Value for Jurisdiction. — [1] Value for pur- 
poses of jurisdiction is qu to irrespective of value for 
purposes of court-foes under S. 17. (’10) 1910 Pun 
Re No. 56 p 142 (Ufc): 1910 Pua Ra No. 41 (DB). 

15. 14 Distinct subjects Illustrative cases.— 

[1] Distinct subjects.— Go-sharer landlord sued for 
his share of rein making other co-shaxor pro forma 
do fondant— Defendant co-sharer prayed that ha be 
added as plaintiff and decree for his share be also 
granted— -Claims of both co-sharers held distinct 
subjects within S. 17. (Vol 30) 1943 Pat 35$ (357) : 

wmm. 

[2] Suit hy reversioner for declaration that settle- 
ment deed executed by la»t male holder was not 
binding on him and also for specific performance of 
agreement executed by last male holder— Held, 
separate court- tee* were payable. (Vol 25) 1938 Mad 
241(842)(DB) r 


United Provinces Act II of 1936. [2-4-191 

[I] Suit by creditor a**hv*t principal debtor n 
si'venl p*)r»ous who guaranteed amount* by sopan 
prouotes or mortgages is suit embracing disti 
sub] »eb>. (Vol 2) 1915 Low Bur 97 (99) : 8 Low I 
Rul 219 (FB). 

[5] Subjects not distinct .— Almhrsfcnfcion auH 
Piayer for declaring will void a.il for order that pi 
party bo handed ovor to cxacut>rn— Suit docs i 
embrace distinct subjects. (Vol 23) V)3C> Bom 3 
(356) (DB). 

[6] In mortgage suit minor defendants— Ouardi 
entorod into comoromiHo ;ml prelimiatry and fia 
decree pa ‘•sol — M nors filed suit to sot ad ia compt 
misa* preliminary .ml fuil decrees— II ill nuitd 
not embrace distinct subjects (Vol 19) 1932 All 4 
( 187) : 54 All 812 (FB). 

[7] Su : t by lan 1-holder against ryots under S. 1 
Madras Estitos Land Act, for enhancement of rent 
Ground for onh mcement sum for all— Suit duos n 
comprise ‘’distinct subjects” (Vol 19) 1932 Mad $ 
(668, 669). 

[8] Suit for possess 5 © n against different persons 
possession of different paresis of land mu ullegatir 
tint hui belonged to plaintiff and defendants i 
conspiracy with each other havedispn^osHttd plaiuti 
is suit on single ctuse of action* (Vol 15) 1928 P* 
m (276) : 7 Pat 402 (DB>. 

[9] Suit to recover losses in rcqmcfc of sever 
consignments against Railway Company— One noth 
given— iP&ld suit does not embrace distinct subiecl 
(Vol 11) 1924 Pat 590 (597) (DB), ' 

[10] Suit for pre-emption of two village sin res sol 
under one sale— There is only one cause of action. (*0 
27 All 186 (189) (DB). 

* [11] Suit for profits for several y<m»— Court-fee 
payable oa aggregate amount and not separately c 
profits of each year. (*85) 7 All 7GX (70S) (DB), 


[3] Suit by 73 persons for declaration that each 
plaintif! hue raiyati-jote interest m one out of 73 
plots oi land and ior declaration that compromise 
decree is not binding on them, held to be suit embra- 
#) 1985 Oal 578 (575) : 


1$, Paragraph 2.— [1] Second paragraph of th 
section seeks to safeguard power conferred on Coe 
by 0. 2, R. 6 and to prevent first paragraph fro 
being construed as intended to restrict this paw* 
(10) 5*Low Bur Rm! oa rtw ian\ mr*\ * ** 



[S. 19] 


[THE] COURT-FEES ACT, 1870 


2289 


Exemption of certain 19 . Nothing contained in this Act shall render the following 
documents. documents chargeable with any fee : — 

i. Power-of-attorney to institute or defend a suit when executed by an officer, 
warrant-officer, non-commissioned officer or private of Her Majesty's army not 
in civil employment. 

ii. [Repealed by the Amending Act , 1891 (12 [XII] of 1891)]. 

iii. Written statements called for by the Court after the first hearing of a suit. 

iv. [Repealed by the Cantonments Act , 1889 (13 [XIII] of 1889).] 

v. Plaints in suits tried by a Yillage Munsifs in the Presidency of Fort St. George. 

vi. Plaints and processes in suits before District Panchayats in the same 

Presidency. 

vii. Plaints in suits before Collectors under Madras Regulation XII of 1816. 

viii. Probate of a will, letters of administration, b[and, save as regards debts and 

securities, a certificate under Bombay Regulation VIII of 1827], where the 
amount or value of th e property in respect of which the probate or letters or 
certificate shall be granted does not exceed one thousand rupees. 

ix. Application or petition to a Collector or other officer making a settlement of land- 
revenue, or to a Board of Revenue, or a Commissioner of Revenue, relating to 
matters connected with the assessment of land or the ascertainment of rights 
thereto or interests therein, if presented previous to the final confirmation of 
such settlement. 

x. Application relating to a supply for irrigation of water belonging to Govern# 

meat. 

xi. Application for leave to extend cultivation, or to relinquish land, when 

presented to an officer of land-revenue by a person holding, under direct 
engagement with Government, laud of which the revenue is settled, but not 
permanently. 

xii. Application for service of notice of relinquishment of land or of enhancement of 

. rent. 

xiii. Written authority to an agent to distrain. — 

xiv* First application (other than a petition containing a criminal charge or informa- 
tion) for the summons of a witness or other person to attend either to give 
evidence or to produce a document or in respect of the production or filing of 
an exhibit not being an affidavit made for the immediate purpose of being 
produced in Court. 

xv. Bail-bonds in criminal cases, recognizances to prosecute or give evidenoe, and 

recognizances for personal appearance or otherwise 

xvi. Petition, application, charge or information respecting any offence when 

presented, made or laid to or before a Police-officer, or to or before the °Heads 
of Villages or the d Village Police in the territories respectively subject to the 
Governors in Council of Madras and Bombay. ' : ' " * ' " 

xviu Petition by a prisoner, or other person in duress or under restraint:, of any 
Court or its officers. - „Y - 

xviii* .Complaint of a public servant (as defined in the Indian. Penal Code), 

. a municipal officer, or an officer or servant of a Railway Company. , 

xix. Application for permission to cut timber in Government forests, or oth&wise 
relating to such forests. 

xx* Application for the payment of money due by Gbvermnehi to. the V' 

xxi* Petition of appeal against the chaukidari assessment under «Act Na 
or against any municipal tax. ■ 

287 A. " 
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xxii. Applications for compensation under any law . for the time being in foroe 
relating to the f acquisition of property for public purposes. 

xxiii. Petitions presented to the Special Commissioner appointed under sBengal Act 
No. II of 1869 (to ascertain, regulate and record certain tenures in Chota 
Nagpur.) 

I'xxiv. [Petitions under the Indian Christian Marriage Act, 1872, sections <15 
and 48.] 

[a] See the Madras Village Courts Act, 1880 (Madras Act I of 1880). 

[b] Substituted for the original words and fig urea “and certificate mentioned in the First Schedule 

to this Act annexed, No. 12,” bv Iho Succession Certificate Act, 1839 (7 [VII] of 18S9) 
S. 13 (2). 

[c] See Madras Regulations XI of ISIS and IV of 18*21, S. 6. 

[d] See Bombay Village Police Act, 1867 (Bombay Act VUI of 1867), Ss. If, 15 and 1C, 

[e] The Bengal Chaukidari Act, 1S56. 

[f] See nowtho Land Acquisition Act* 1894 (1 of 1894). 

[g] Tho Chota Nagpur Tenures Act, i860. 

[h] Substituted by the Indian Christian Marriage Act, 1872 (15 [XV] of 1872) S. 2, for the original 

clause “Petitions under the 14th and 15th of Victoria, Ch. 40 (An Jet for marriages in India), 
8. 5, or under Act No. V of 1852, S. 9.” 


PROVINCIAL AMENDMENTS 


ASSAM 

In item VIII of the section, for tho words “ one thousand rupees” the words ” two thousand rupees ” 
were substituted. 

—Assam Act XIV of 1986 . [2-12-1936.1 

Bengal 

In item Y1H for tho words 11 one thousand rupeos ” tho words " two thousand rupees ” were substituted 

—Bengal Act IV of IBM. [29-3-1922.] 

In paragraph 1 after the words “ power of attorney ” the words “or other written authority” were 
inserted ; and after paragraph XXIV tho following paragraph was added* via; 

w xxv. Petitions of appeal by servants of tho Crown or a Court of Wards against orders of dismissal, 
reduction or suspension ; copies of such orders filed with such appeals and applications for obtaining such 
copies” 

—Bengal Act VII of 1936. [2-5-1985.] 

BIHAR AND ORISSA 


In item VIII for tho words ” one thousand rupees ” tbn words “ two thousand rupees ” wore substituted, 

—Bihar and Or 'r ,a Ad II of 1922. [21-8-1922.] 

UNITED PROVINCES 

For clause (ill) the following clause was substituted* vh ; 

14 (iii), Written statement not being one mentioned in Art 2-A, Sch I, nor one containing a counter- 
claim, set-off, or a prayer other than a prayer for instalments or relating to costs of the suit” v 

~~U. P. Act XIX of 1938. [94-1989,3 


SECTION 19 — Synopsis, 

1. Government, whether exempt from liabi- 
lity to pay Court-fee, 

2* Clause (i). 

3« Clause (iii). 

4. Clause (viix)» 

5. Clauie(xvii). 

6. Clause (xviii). 

tm Clause (xx), ■ ■ * ./ 

1. Government, whether exempt from liabi- 
lity to pay e«trfc.f«e*~-The Government when a 
party to a litigation has to- pay -court-fees in the 
Bame way ae any other party, (1902) 35 Mad 457 

mm* 


2. Clause (i).*—[l] A vakalatnaraa or mukiarnama 
is a kind of powar-of-attomey and hence the exemption 
under this clauses will apply to a vakalatnama or 
muktarnama executed by any person mentioned in 
the clause for the purpose of instituting or defending 
a suit, (Vol 24) 1987 Nag 65 (66); I L R (1987) Nag 
494 * (Vol 18) 1926 Pat 246 (247) ; 5 Pat 255, 

3. Clause (IH).— [I] The clause applies to written 
statements filed in miscellaneous oases, (Vol 21) 
1984 All 882 (888) : 56 All 747 (Written statements 
filed la answer to an application by Official Liquida- 
tor of a company to set aside transfers as fraudulent). 


[2] A written objection to an award made in a 
pending suit does not come under this clause and 
requires court-fee under Art 1 (ft) Soft XL Such a 
document is an “application” within Soh JX&Art 1. 
(Voli5) 1938 Sind 67 (88) ; 38 SindL »n (DB), 
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Section 19 (contd.) 

[3] As there is no express provision for the levy o? 
court-fee on written statements filed at or before the 
first hearing of the suit after the repeal of S. 120. 
Civil P. C., 1859, no court-fee is now chargeable on 
them and it cannot be inferred that because S. 19 (iii) 
exempts written statements filed after the first 
hearing, written statements filed at or before the 
first hearing require court-fee. (’83) 12 Cal L R 
866 (369, 370) (DB) * (’81) 5 Bom 400 (402, 403) (DB). 

[4] A written statement pleading a set-off or 
counter-claim is chargeable with ad valorem court- 
fee under Art 1 of Sch I (as amended in 1908). If a 
claim made in the written statement does not amount 
to a set-off or counter claim it will not be chargeable 
with any court-fee. (Vol 28) 1941 Nag 138 (140): 
ILR (1941) Nag 194 (DB) (Suit on mortgage— 
Subsequent mortgagee claiming to be allowed to pay 
off prior mortgage and to have decree in his favour for 
combined amounts of two mortgages— No court-fee 
is payable on the claim under the subsequent 
mortgage inasmuch as claim is neither set-ofi nor 
counter-claim.) * (Vol 24) 1937 Lah 62 (62) (Plea in 
written statement that mutual claims of plaintiff 
and defendant had been adjusted is not plea of set-off 
and no court-fee is payable on written statement.) 
* (Vol 20) 1933 Sind 247 (249) (DB) (Suit for ac- 
counts— It is not incumbent on defendant to pay 
couit-fee on written statement filed by him claiming 
decree for such sum as may be found due to him on 
settlement of accounts.) 


plated by this clause as well as Sch. I, Art. 11 applies 
only when gross value does not' exceed Rs. 1,000 
though court-fee is payable on net value in cases 
where gross value exceeds Rs. 1,000.)] 

[2] Sole executor under will applying for probate 
in respect of house devised to him by the testator 
and in respect of which a suit for possession by 
testator was pending — Mere right of action, in 
respect of* house held was devised by testator — Such 
right could not be value in money — Oase held was 
not provided for by Act and value of property for 
purpose of application might fairly be taken not to 
exceed Rs. 1,000. (’96) 23 Cal 577 (579) (DB). 

[See (’01) 24 Mad 241 (242) (DB) (Petitioner was 
directed on termination of suits referred to in 
petition to file in Court statement showing result of 
the suit.] 

5. Clause (xvii).— [1] Petition mentioned in the 
clause must be one in respect of, or connected with, 
or arising out of the matter in connexion with which 
petitioner is in prison, duress or under restraint. 
Prisoner or person ' in duress or under restraint 
wishing to file civil suit or appeal against decree 
passed in such suit is not exempt under this clause 
and cannot file the suit or appeal without paying 
necessary court-fee required under the Act. (Vol 29) 
1942 All 45 (46) : ILR (1941) All 793, 

[2] An application by a prisoner for setting aside 
the order of acquittal of the opposite parties and for 
their being convicted and sentenced according to law 
does not fall within the clause as it does not ask for 


[5] A defendant in a partition suit asking for 
separation of his share in his written statement is 
not required to pay any court-fee. (Vol 28) 1941 
Sind 50 (67) : I L R (1940) Kar 534 * (Vol 23) 1936 
Lah 1 (4) : 16 Lah 901 (DB) * (Vol 19) 1932 Mad 722 
(723) : 55 Mad 975 (DB) * (Vol 13) 1926 Pat 154 (156) 
(DB) (23 Bom 188 and 23 Bom 184 distinguished) 
*(’05) 29 Bom 79 (81) (DB). 

[But see (’99) 23 Bom 184 (186) (DB).] 

[6] Partition suit by co-tenant— Defendant in his 
written statement pleading that plaintiff should, give 
account of rents which he recovered in capacity as 
manager of property— Defendant held must value 
relief and pay necessary court-fee on it. (Vol 20) 1933 
Sind 304 (304, 305). 

■ 4, Clause (viii). — [1] The amount or value of the 
property contemplated by this clause is the net value 
obtained by deducting the value of the debts and 
expenses referred to in annexure B of Sch. HC from 
the gross value of the assets to be disclosed in 
annexure A of the same schedule. Consequently, no 
court-fee will be chargeable when such net value of 
the property does not exceed one thousand rupees. 
(Vol 5) 1918 All 306 (307) : 40 All 279 (DB) * (Vol 8) 
1916 Cal 543 (545) (18 Suth W R 153 distinguished ; 
17 Cal W N 21 dissented from) * (Vol 1) 1914 Low 
Bur 247 (248) : 7 Low Bur Rul 359 (DB) (Gross value 
exceeding Rs. 16,000— Net value only Rs. 540— No 
court-fee.) ' 

[See (Vol 1) 1914 Cal 40 (45) * (Vol 1) 1914 Low 
Bur 245 (246) : 7 Low Bur Rul 366 (DB) (Word 
lvalue’ in Art 11, Sch I means net value; and net 
value of estate should alone be taxed.)] , 

‘ [But see (’12) 17 Cal m N 21 (24, 25) (DB) 

" ‘ * * r 'nnxr noc onn+.Arnw 


any relief affecting him in his capacity as a prisoner. 
(Vol 23) 1936 All 818 (318) : 58 All 871 : 37 Cr L Jour 
566. 

[3] S. 19 (xvii) cannot he interpreted . aa applying 
to criminal matters alone. -Where a judgment-debtor, 
while in custody applied, under Chap xx, Civil P.C. to 
he' declared insolvent and on the application being 
refused by lower Court appealed against the order, it 
was held that the case was governed by this clause 
and the memorandum of appeal was exempt from 
court-fee.' (’84) 10 Cal 61 (62). 

[4] The petition, in order to be exempt from 
court-fee under this clause, must have been filed when 
the petitioner is actually in prison, duress or under 
restraint. A petition written when the petitioner is 
in prison, duress or under restraint but filed when he 

. is not in prison, duress or under restraint will not be 
exempt under this clause. (Vol 29) 1942 All 45 (46) : 
ILR (1941) All 793. ' ^ ' 

[5] A petition filed by an advocate or counsel on 

behalf of a prisoner is a petition “ by a prisoner ” 
within the meaning of this clause. (Vol 29) 1942 
Pash 50 (50) (Revision application, by , prisoner 
presented through counsel.) * (Vol 17) 1930 All 261 
(262) : 52 All 542 (The fact that it was. an adjourn- 
ment application made by the counsel for his personal 
convenience is immaterial.) * (Vol 11) 1924 Rang 
160 (160) : 1 Rang' 510 (Petition of appeal or 
revision.) ’"(Vol 9) 1922 Upp /Bur 14 (15) : 4 Upp 
Bur Rul 72 (Application for bail.) * (Vol 5) 1918 Nag 
125 (126) : 14 Nag LR 77 (Petition of appeal.)' * (’84) 
10 Cal 61 (62) (Appeal), . . \ / - : ... 

6. Clause (xviii),— [1] A complaint by an official 
in an official capacity does not “require court-fee 
stamp. (Vol 17) 1930 All 820 (821) : 58 All 208 ; 32 
Cri L Jour 306. 
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CHAPTER 111 A.* 

PROBATES, LETTERS OF ADMINISTRATION AND CERTIFICATES OF ADMINISTRATION 

19-A. Whore any person on applying for tho probate of a will or letters of 
Relief where too high, administration has estimated tho prop erf v of tho douoased to bo of 
a court-foe has been greater value than the same has afterwards proved to bo and has 
p “ ’ , consequently paid too high a court-foo thereon, if, within six months 

after tho true value of the property has beon ascertained, such person produces the nrobat* 

or letters to tho Chief Controlling Eovenuc-authority '{for tho Jem] are il in whLu +i,„ 

probate or letters has or have been granted, e 

and delivers to such Authority a particular inventory and valuation of tho property 
Or tho deceased, venhed by amdavifc or affirmation, * 

and if such Authority is satisfied that a greater foe v as paid on Urn probate m< 
letters than tho law required, 

tho said Authority may — 

(a) cancol tho stomp on tho probate or letters if such stamp has not been already 

cancelled; 

(b) substitute another stamp for douoting the court-fco which should have been 

paid thereon ; and 

(a) make an allowance for tho difference between them as in the case of spoiled 
stamps, or repay tho same in money, at his discretion. 

[aj Chapter IU-A was inserted by the t'roh.ile .uul Atlmiuisfcr.it ion \ut, 1875 (lj [XJII] of 1876) S. G. 
[b] SubstUsikil for “of the Province” by ihe Ueurl-foos (Aiueudment) Act, 11)01 (TO [XJ of 1301)! 

PROVINCIAL AMENDMENT 

UNITED PROVINCES 


w.i 1 . LiiMicd after tubalifcutiu' a loiuiua lur the 


[D-l-imj 
llmt an oxocutor 


At tho end of clause (e) tho following matter 
fullstop, 

"affcor deducting one auu.i for eaeli rupeo or fraction theroef.” 

-u, p. Act xix «/ mu. 

19*B. Whonover it is proved to the satisfaction of such Authority 

Relief where debts or administrator has paid debts due from the deceased to such an 
due from a deceased amount as, being deducted out of the :i mount or value of flic estate 

w”o“h&i° U Pai<1 ro£lueo f tho s 'f nc f " •»*«!». if it had beon the whole gross, 
amount or valuo of the oslate, would have occasioned a less court-foe 
to be paid on tho probate ov tetters of administration grant oil in respect of such ostato than 
has boon actually paid thereon under this Act, 

such Authority may return the difference, provided the same bo claimed within 
throe years after the date of such probate or letters. 

But when, by reason of any legal proceeding, tho debts duo from the deceased have 
not been ascertained and paid, or his effects have not been recovered and mado available 
and m consequence thereof the executor or administrator is prevented from claiming the 
return of such difference withm the said term of three years, tire said Authority may allow 
such further time for making the claim as may appear to be reasonable under tho 
circumstances. 

Section 19 (canid.) 

[23 -A. complaint brought by a Municipal Officer is 
also exempted. It has bean held that uo process lea 
is laviablo on a complaint made by tho Municipal 
Officer- (’98)16 Mad 128 (424) (DB). ' 

cJr Cbm* (xx)<~-[13 An application for refund 
, qtcoust-fees liaderS. 18 of the Act is covered by this 
clause and no court-fee Is chargeable bn such 
application. . (Vo) 19) 1982 All 59Q [691) :;04 Ail 790. 

[2] An application to the.High Court for refund of 
Itteney deposited in the Court towards costs of pra- 
naflttton of -paper hook of a-Privy. Council appeal is 
WkM to* .payment M money due by 

■ fctovesnmeat to the applicant within the meaning of 


this chtuso and hence is not exempt from payment of 
court-fee. (Vol 10) 1928 Cal 699 (600) (DB). 

ri1 SECTION 19-A— -Note 1. 

[lj IV here tho property to be valued is a debt 
the applicant, is not bound tovaluc it at its 
face value but ‘m entitled to state what be 
considers to be the fair value of it (according to 
0 n ts recover ?; at “-) ‘0 apply on that 

tuf!‘oH!.L t f 1C i RaV8a 5 e ® utw l rl , ty *» not satisfied with 
toe estimate he can deal withthematter under & 19 

«. if too low a value is placed on the debt, further 
duty must be paid under & 19E and if too high a 
under I , ^^‘toedutj -must he, refuUd 
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19-C. Whenever a [*] a grant of probate or letters administration has been or is 
Reliof in case of made in. respect of the whole of the property belonging to an estate, 
several grants. and the full fee chargeable under this Act has been or is paid there- 

on, no fee shall be chargeable under the same Act when a like grant is made in respect of 
the whole or any part of the same property belonging to the same estate. 

Whenever such a grant has been or is made in respect oi any property forming part 
of an estate, the amount of fees then actually paid under this Act shall be deducted when a 
like grant is made in respect of property belonging to the same estate, identical with or 
including the property to which the former grant relates. 

[a] The word “ such ” was repealed by the Amending Act, 1891 (12 [XII] of 1891). 


Section 1 9-A (contd.) 

[2] The court-fee is chargeable on the value of the 
estate as at the date of application. Subsequent 
changes in value do nob alter the amount of fee 
payable. (’12) 14 Ind Cas 804 (806) (Burma). 

SECTION 19-C — Synopsis. 

1. Scope. 

2. Increase in value of property or scale of 

fees — Applicability of this section, 

3. illustrative cases. 

4. “ Full fee chargeable under tHU Act Has 

been paid ” 

5. 44 Same property belonging to the same 

estate.** 

& Power of appointment. 

1. Scope.— [1] The section was enacted to provide 
for avoidance of payment of courfc-f ees over again in 
oases, in which after a grant of probate or letters of 
administration on payment of the full fee prescribed, 
a fresh grant of probate or letters of administration 
becomes necessary, e.g. where probate is revoked. 
(Vol 7) 1920 Pat 278 (274) : 5 Pat L Jour '86 (DB). - 

[2] The principle on which the relief is granted 
under the section is that at the time of the fresh 
grant there is no new succession or devolution of the 
estate. (Vol 3) 1916 Cal 290 (292) : 43 Cal 625 
■(DB). 

[3] The law in England is also the same and no 
stamp duty is payable on subsequent grants. See 
(Vol 3) 1916 Cal 290 (292) : 43 Cal 625 (DB). 

2* Increase in value of properly or scale of 
fees — Applicability - of this section. — [1] Where 
proper court-fee has been once paid, no additional 
fee is payable at the time of the subsequent grant, 
evert though the value of the property has increased 
or the scale pf fees payable has been enhanced during 
the interval. 008) 4 Low Bur Rul 255 (255) * (Vol 3) 
1916 Cal 290 (291) US Cal 625 (DB). 

3. Illustrative case*'.— [1] The section is wide in 
terms and applies to all cases where a subsequent 
grant has to be made after full, court-fee lias been 
paid at the time of a pravious grant. (Vol 12) 1925 
Rang 217 (217, 218) : 3 Rang 90 (DB) . * (Vol 7) 1920 
Pat 273 (274) : 5 Pat L Jour 36 (DB). 

[2] When there are' several executors and probate 
is granted first to one on payment of full fee and then 
to another, no fresh court-fee is payable at the time 
of thi* second c/ran*, f’711 IK OntTi W T?. <tOfi UQO\ 


[3] No fresh fee is payable on a subsequent appli- 
cation for letters of administration de bones non, 
(Vol 12) 1925 Rang 217 (217, 218) : 3 Rang 90 (DB) 

* (Vol 7) 1920 Pat 273 (274) : 6 Pat L Jour 36 (DB). 

[4] No fresh court-fee is payable when the first 
grant is annulled or revoked and afresh grant is made. 
(’07) 1 Sind L R 177 (178) * (’02) 1902 Pun Re. No. 1 
p. 1 (2) (DB) * (’71) 6 Beng L R (App) 189 (140). 

[5] When first application for letters of adminis- 
tration in respect of part of property is' made by a 
creditor and then a subsequent application in respect 
of the whole of the property is made by the Adminis- 
trator-General, in computing the fee payable on the 
second application, fee paid on tho first application 
by the creditor is to be doductcd. (’71) 8 Bong L R 
(App) 43 (44). 

4. “Full fee chargeable under this Act Has 

been paid.** — [1] This section applies only when 
tho first and the subsequent grants have been made 
after the Court-fees Act has come into force and ad 
valorem fee lias been paid at the time of theprovious 
grant under the Court-fees Act. (Vol 12) 1925 Rang 
217(218): 8 Rang 90 (DB) * (Vol B) 1916 Cal 290 
(291): 43 Cal 625 (DB). 

[2] Where the fee paid on the previous application 

was not ad valorem but a fixed fee, under tho law 
then in force and the second application is made 
after the Court-fees Act camo into force, no relief 
against payment of ad valorem court-fee undor the 
Act can bo granted under this section. (Vol 12) 1925 
Rang 217 (218): 3 Rang 90 (DB) * f 78) 3 Cal 733 
(735) 41 (’71) 6 Beng L R (App) 137 (138), . , . 

[3] The fact that duty has been paid ; fn ^England 

cannot be a ground for claiming exemption under the, 
section as the fee paid in England is not a - “ fee 
chargeable under this Act.** (’76) 1 Cal 168 (174) 
(DB) * (’79) '4 Cal 725 (726), - . . " 

5, “Same property -belonging to the same 

estate. 1 ’— [1] : When the.first 'and subsequent grants - 
are in respect of succession to different deceased' 
persons, full court-fee is payable on both the grants 
though the. grants may relate to tho same property. 
(Vol 7) 1920 Pat 273 (274) : 5 Pat L Jour 86 (DB). , 

6. Power of appointment. — [1], A by will .giving 
general 'power of appointment tq B over Rs. Y^OQQ— 
On A’s death, his will proved and prqbate feo.paidon 
Rs. 7,000-3 executed will_ in which she exercised 
power of appointment and died— B l a 'executqr;. apply- 
ing for probate of her will — Power - of appointment 
created by" A’s will is “property ” withm Boh I, 
Art 11 — S. 19 C does not apply. (’02) 25 Had. 515' 

(KIR K’ifT'S 1 
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19-D. The probate of the will or the letters of administration of the offiects; of any 
Probates declared valid P° rson deceased heretofore or hereafter granted shall ho deemed 
ay to U'lut-rropcriy valid and available by his executors or administrators for recovering, 
covered hy transferring or assigning any moveable or immovable property 
whereof or whereto tho deceased w as possessed or entitled, either 
wholly or partially as a trustee, notwithstanding tho amount or value of such property is 
not included in the amount or value of the estate in respect of which a court-fee was paid 
on such probate or Jotters of administration. 


Liiough uoL 
courfc-ftMj. 


19-E. Where any person on applying for probate or letters of administration has 
Provision for cam estimated the estate of the deceased to be of less value than the same 
whom too low ;i court- has afterwards pro\od to bo, and has in consequence paid too low 
foo has been p«nd on & court-fee thereon, tho Chief Controlling Revenue authority iL [for 
probates, etc. the local area] in which the probate or loiters has or have been 

granted may, on tho value of tho estate of the deceased, being verified by affidavit or 
affirmation, cause the probate or letters of administration to l)o duly stamped on payment 
of the full court-fee which ought to have been originally paid thereon in respect 
of such value and of tho further penalty, if tho prohate or letters is or are produced within 
one year from tho date of grant, of live times, or, if it or they is or arc produced after ono 
year from such date, of twenty times, such proper court-fee, without any deduction of tho 
court-foe originally paid on such probate or letters: 


SECTION 19-D— Note i. 

[iWRokospoeiivo effect was given to fclio Financial 
Resolution No. 2001 of 1871 remitting court-fees in 
respect of probates or letters of administration from 
1st April 1870 by a Government Not ideation of 1872. 
(*05) 29 Bom 1G1 (1G7) (DB). 

[2] No stamp duty is payable on probates or letters 
of administration in respect of property to which tho 
deceased was entitled as a trustee. (’75) 14 Bonn 
L R 184 (ISO) (Hindu lady succeeding to her fathers 
property for tho estate of a Hindu daughter— On the 
application by her sons for letters of ml ministration. 
Hold on her death tho grand-father’s estate became in 
tho hands of her representatives trust property in 
respect of which no duty was payable.) *(’78) 11 
Bong Ti R App 39 (40) (One of two brothers, joint in 
estate* dying unmarried leaving the other brother as 
heir held court-fee was payable ou share of deceased 
brother but surviving brother’s share should be 
treated as trust property and bo oxampfcod from 
duty.) 


[3] The exemption does not extend to property 
held in trust beneficially or with general power to 
confer a beneficial interest. (Vol 99) 1942 Lab 173 
(176): ILB (1942) Lair 717 (FB) * (’05) 29 Bom 161 
(167) (DB). 

[4] Where the probate or letters of administration 
concern trust property alone* there can bo no exemp- 
tion from court-fee. (Vol 22) 1936 All 419 (460): 57 
All 881 (DB) * (’03) 27 Bom 140 (143, 144) (DB), 

' [But see (Vol 29) 1942 Lab 173 (178) : I L R (1942) 
Dab 717 * (’05) 29 Bom 161 (169) (DB).] 

, [6] Different views are held as to wliothor joint 
family property standing in solo name of manager is 
trust property so as to be exempt from probate or 
administration duty under the section. 


WJ The section applies to such a case. (Vol 11) 
1924 Bom 228 (229) : 48 Bom 75 (FB) (Overruling 
(Vol 2) 1915 Bom 18 : 39 Bom 245.) * (’96) 28 Cal 980 
(9# (DB) * (Vol 29) 1942 Dab 178 (178) : I D R 
(1942) Lah 717 (PB). 

Vol 12) 1925 0*1 1201 (3204, l20?)y 52 <M 



fcy&ble on the value of the sha 
got if fte propej 


had boon divided juht beforo his death. (Vol Id] 
1927 Mad 1101 (1101) (DB) * (’10) 33 Mad 9 n 
(90. 100) (FB). 


M Full courfc-fuo if |>avablo in Mich a. ia.se 
(Vol 22) 1935 All 449(450) ; 57 All 881 (DB) * (Vol 261 
1939 Hat 126 (129) : 17 Fat 512 (DB) * (Vui 7) 1920 
Pat 153 (154) : 5 Pat L Jour 510. 

[0] A bequeathed his property to his wife Baud 
sons of his nephew C and l) jointly. B was to 
maiiago tho property during Ihw life-time and aftei 
her df*atli O a ml 1> were to take possnsbtou. Ou the 
death of B, O and Dap] died for limited loiters uf 
administration and claimed exemption from court* 
Ice. If was hold that tho will did nut constitute B 
tnisfcoo for C and l) and they worn not entitled to 
exemption from pajinouf of oourt-fees, (Vol 15) 
1928 Bum 55 (56, 67) : 52 Bom 188 (DB). 


[7] A invested money in the post-cilice iu the name 
of his minor son B. On tho death of the minor, A 
claimed that the money was held 44 in trust not 
beneficially or with general power to confer u 
beneficial interest” and therefore no court-loo wttf 
payable on the letters of administration. He stated 
that tho money was his own and was invested in the 
minor’s name in order to escape payment of income- 
tax. It was hold that he could uot bo heard lo say 
so and was liable to pay court-fee in respect of tho 
money, (Vol 22) 1985 Oal 509 (511) s 62 Cal 114, 

[8] A by his will appointed hia senior widow as the 

sola executrix and it was provided that the junior 
widow would get an annuity of Rs. 50 every month. 
The senior widow on applying for probate claimed 
that she was entitled to aeduct from tho gross value 
of the estate tho 5 eapti taliped value of the annuity, as 
she held it in trust for the junior widow uador the 
will. It was hold that the senior widow could noi 
claim exemption from duty, (Vol 4) 1917 Bat 98 (99) 
2 Pat L Jour 611 (DB) (Trust created by tho will of a 
testator are not exempted fro m the payment oi 
probate duty.) / : ' 

SECTION 10 E— Note I, 

[1] For this seetionto be applicable the estimates 
value of the , pjpperty of the deceased givai 
’’ T the person applying for probate or letters 
lould he less than what the value m 
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Provided that, if the application be made within sis months after the ascertainment 
of the true value of the estate and the discovery that too low a court-fee was at first paid 
on the probate or letters, and if the said Authority is satisfied that such fee was paid in 
consequence of a mistake or of its not being known at the time that some particular part 
of the estate belonged to the deceased, and without any intention of fraud or to delay the 
payment of the proper court-fee, the said Authority may remit the said penalty, and cause 
the probate or letters to be duly stamped on payment only of the sum wanting to make up 
the fee which should have been at first paid thereon* 

[a] Substituted for “ of the Province” by the Court-fees (Amendment) Act, 1901 (10 [X] of 1901), 

S. 8 (1). 

19-F. In case of letters of administration on which too low a court-fee has been 
Administrator to give P a ^ first, the sa *d Authoriiy shall not cause the same to be 
proper security before duly stamped in manner aforesaid until the administrator has given 
loiters stamped under such security to the Court by which the letters of administration have 
sec ion - . - been g Tan j; e (l as ought by law to have been given oil the granting 

thereof in case the full value of the estate of the deceased had been then ascertained. 

a!9-G. Where too low a court-fee has been paid on any probate or letters of 
Executor?, etc*, not a dministration in consequence of any mistake, or of its not being 
paying fuircourt-fee on known at the time that some particular part of the estate belonged to 
probates, etc., within six the deceased, if any executor or administrator acting under such 
months after discovery p ro b a te or letters does not, within six months b [ * * * *] after the 
ui. ,m H^v^en-. discovery of the mistake or of any effects not known at the time to 

have belonged to the deceased, apply to the said Authority and pay ' what is wanting to 
make up the court-fee which ought to have been paid at first on such probate or letters, 
he shall forfeit the sum of _ one thousand rupees and also a further sum at the rate 
of ten rupees per cent, on *the amount of the sum wanting to make up the proper 
court-fee. 


[a] As to recovery of penalties or forfeitures under S. 19 G, See section 19 J. 

[b] The words and figures “ after the first day of April 1875, or” were repealed by the Amending 

Act, 1891 (12 [XII] of 1891). 0 

PROVINCIAL AMENDMENT 

SECTION 19-GG 
ASSAM 

After S. 19G the following new section was inserted as S. 19GG viz: — 

“ 19-GG. Notwithstanding anything contained in this or any other Act, no probate or letters of 
Probate and letters of administration heretofore or hereafter granted by any Court outside the limits of 
administration inopera- the Province of Assam shall operate to confer upon the grantee any title to 
live in certain cases . immovable property in Assam of which he did not obtain possession prior to the 


1st January 1937, unless he holds a certificate from the 
he has paid the court-fee due on such probate or letters 
property ”. 

Section 19-E (contd.) 

afterwards been proved to be in the enquiry under 
S. 19 H. (Vol 3) 1916 Cal 797 (799) : 43 Cal 280 
(DB). 

[2] Where there is no application on the part of 
the person who has taken out probate or letters and 
produces the same to he duly stamped, the section 
will not apply. (Vol S) 1916 Cal 797 (799) ! 43 Qal 
230 (DB) * C96) 1896 Bom P J 751. 

i, - ' 

[3] The ** mistake” may he either of fact or of 
law. (Vol 23) 1936 Sind 150 (153) : 80 Sind D R 201 
(DB) (Case under S. 19-G. which uses identical 
expression.) 

[But see (Vol 15) 1928 Lah 947 (949).] ' 

[4] The duty of determining whether or not too 
low a court-fee has been paid ana what is the penalty 
to be levied, is imposed by the Legislature on the 
Chief Revenue ^authority.' (*96) 1896 Bom P J 
751. 


Chief Controlling Revenue Authority of Assam that 
of administration in respect of the full value of such 
— . Assam Act XIV of 1986 . [2-12-1986] 

[5] Civil Court has no jurisdiction to review 
decision of Revenue authority on the ground that 
the valuation had been incorrectly made or that the 
discretion in the imposition of the penalty had been 
erroneously exercised. (Vol 3) 1916 Cal 797 (799) : 43 
Cal 230 (DB) * (’96) 1896 Bom P J 751. 

[6] Where the , action of the Revenue authority is 

ultra vires or where he has not followed the procedure 
prescribed by the statute, which is the source of his 
authority, there is no enforceable claim which a 
Civil Court is bound to recognize. (Vol 3) 1916 Cal 
797 (799) : 43 Cal 230 (DB) (Collector calling upon 
petitioner to amend valuation under S. 19 H (3) — 
Petitioner disputing correctness of assessment by 
Collector—* Penalty imposed by Board of Revenue 
purporting to act under S. 19 E, without moving 
probate Court for enquiry under S. 19 H (4), is ultra 
vires- and Civil Court can interfere. : J ' 

SECTION 19-G— Note 1 ; 

[1] Word “mistake” used in this section has; same, 
meaning as in S. 19-E. (Vol 16) 1928 Tiak 947 (949), 
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Notice of apvlicatious a[l 9-H. ( 1 ) Where an application for probate or letters of 

for probate or letters of ac i m i n i s tration is made to any Court other than a High Court, the 
«iveiT If 1 ° l R<' veil no- Court shall cause notice of the application to he given to the 
authorities and prone- Collector.] 
dure i hereon, 

(3) Where such an application as aforesaid is made to a High Courts the High Court 
shall cause notice of the application to ho given to the Chief Controlling Revenue- 
authority hffor the local area in which the High Court is situated]. 

(3) The Collector within the local limits of whose revenue jurisdiction the property 
of the deceased or any part thereof is, may at any time inspect or cause to be inspected, and 
take or cause to he taken copies of, the record of any case in which application for probate 
or letters of administration has been made ; and if, on such inspection or otherwise, he is of 
opinion that the petitioner has undor-ostimated the value of the property of the deceased, 
the Collector may, if lie thinks fit, require the attendance of the petitioner (either in person 
or by agent) and take evidence and inquire into the matter in such manner as he may think 
fit, and, if lie is still of opinion that the value of the property has been under-estimated, 
may require the petitioner to amend the valuation. 

( i) If the petitioner does not amend the valuation to the satisfaction of the Collector, 
(lie Col lector may move the Court before which the application for probate or letters of 
administration was made, to hold an enquiry into tho true value of the property : 

Provided that no such motion dial I bo made after tho expiration of six months from 
the date of the exhibition of the inventory required by section 277 of tho ^Indian Succession 
Act, 1805, or, as tho ease may be, by section 98 of f, the Probate and Administration 
Act, 1881. 


(5) Tim Court, when so moved as aforesaid, shall hold, or cause to be hold, an 
enquiry accordingly, and shall record a finding as to the true value, as near as may be, at 
which the property of tho deceased should have been estimated. The Collector shall be 
deemed to be a party to tho inquiry. 

(6) For tho purposes of any such inquiry, tho Court or person authorized by the 
Court to hold tho inquiry may examine the petitioner for probate or letters of administration 
on oath (whether in person or by commission), and may take such further evidence as may 
be produced to prove the true value of the property. The person authorized as aforesaid to 
hold the inquiry shall return to tho Court tho evidence taken by him and report tho result 
of the inquiry, and such report and the evidence so taken shall he evidence in the 
proceeding, and the Court may record a finding in accordance with the report, unless it is 
satisfied that it is erroneous. 

(7) The finding of the Court recorded under sub-section (ft) shall be final, but shall 
not bar the entertainment and disposal by the Chief Controlling Revenue-authority of any 
application under section 19 B. 

(8) The ^[Provincial Government 3 may make rules for the guidance of Collectors in 
the exercise of the powers conferred by sub-section (8).] 


[n] Section 10 H wag inserted by the Court-fees Amendment Act, 1890 (11 of 1899) a 2. f ho origin*! 
S. 19 H was repealed by Act VIII of 1890, S. 2 and Sch, 

tW Substituted for “of the Provinces * by tho Court-fees Amendment Act, mi (X of 1981), 

as (2). 

[<s] See now tho Indian Succession Act, 1925 (S9 [XXXIX] of 1925). 

[d] Substituted by A.O. for u Local Government A 


SECTION 19-H— Note 1, 


[1] Object of this section is to safeguard revenue 
and not to delay , grant of probate or letters, (’28) 
* 32 Cal W 799 (804) * (Vol 12) 1925 Cal 1201 
(^Q8)t520al.871(X)BV 


[2] Court is not required to undertake investigation 
to check valuation* (’28) 32 Cal W H 799 (802, 808), 


[3] la moving Court for inquiry Collector should 
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PROVINCIAL AMENDMENT 

UNITED PROVINCES 

(1) The following proviso was substituted for the existing proviso to sub-s. (4): — 

“ Provided that no such motion shall be made after the expiration of one year from the date of 
the exhibition of the inventory required by S. 317 of the Indian Succession Act”. 

(2) Sub-section (8) was deleted . 

— 77. P. Act XIX of 1988. [9-1-1989]. 

V 

a [19-I. (1) No order entitling the petitioner to the grant of probate or letters of 

Payment of court-fees administration shall be made upon an application for such grant 
in respect of probates until the petitioner has filed in the Court a valuation of the property 
and. letters of adminis- i n the form set forth in the third schedule, and the Court is satisfied 
tration. that the fee mentioned in No. 11 of the first schedule has been paid 

on such valuation. 

(2) The grant of probate or letters of administration shall not be delayed by reason 
of any motion made by the Collector under section 19-H, sub-section (4).] 

[a] Inserted by the Court-fees Amendment Act, 1899 (11 [XI] of 1899), S. 2. 

Section 19-H (contd.) 8. Valuation of property and payment of fees. 


[4] Erroneous exemption of any part of property 
on ground of its being trust property will be * under- 
estimation’ of value of property within meaning of 
this section. (Vol 22) 1935 Cal 509 (510): 62 Cal 114. 

[5] Subject to power of Collector to take action 
under this section, Taxing Officer’s certificate will be 
conclusive on point as to whether correct duty has 
been paid. (Vol 22) 1935 Cal 509 (510) : 62 Cal 114. 

[6] Claim made that part of property in regard to 
which probate or letters of administration are applied 
for, is trust property— Taxing Officer should refer 
matter to Chief Justice under S. 5. (Vol 22) 1935 Oai 
509 (510) : G2 Gal 114. 

[7] Starting point of limitation under proviso to 
Sub-S. (4) is lodging of inventory as required by 
Statute. (’14) 41 Oai 556 (566) : 40 Ind App 236 
(P 0). 

[8] It would be duty of Court if possible and if 
circumstances- permit, to hold inquiry itself and to 
save further expanses to parties. (’02) 6 Cal W N 898 
(899). 

[9] Act does not specify in what way or by whom 
expense in connexion with enquiry under sub-s. (5), 
should be met. (Vol 10) 1923 Cal 406 (407) : 50 Cal 
239 (DB) * (’02) 6 Cal W N 898 (899). 

[10] Finding of Court of inquiry recorded under 
sub-s. (5) is not appealable though revision lies. 
(Vol 12) 1925 Cal 357 (359) (DB). 

[11] Petition for review of finding grauted— Order 
set aside in revision. (Vol 11) 1924 Cal 774 (775, 
.776)151 Cal 70 (DB). 

SECTION 19-1— Synopsis. 

Scope* 

2. Section is retrospective. 

3. Applicability to High Court. 

4. Application in forma pauperis. 

5. Liability for court-fee, if depends on neces- 

sity of probate or letters. 

6. Court-fee on application for probate. 

7. Grant of letters to administrator pendente 

lite. 


9. Date of valuation is date of application. 

10. “The Court is satisfied valuation”. 

.11. Probate or letters In respect of portion 
of estate. 

12. Property situate in different provinces of 
British India or both in India, and 
abroad. 

13. Non-compliance with section — Power of 

appellate Court. 

14. Court not prevented from hearing appli- 

cation. 

15. Sub-section (2). 

16. Appeal from order passed in probate or 

letters of administration proceedings. 

1 . Scope.— [1] Section is . mandatory. (’37) 2 
Mad L Jour 899 (900). 

[2] Court must ba satisfied that fee mentioned iu 
Sch I, Art 11 has been paid on Valuation of property 
in form set forth in Sch III. (Vol 25) 1938 Mad 
486 (488) * (Vol 12) 1925 Oai 1201 (1203) : 52 Cal 87 
(DB) * (Vol 11) 1924 Cal 987 (988) (DB). 

[31 Valuation may be filed and fees may be paid 
even after application is made. (Vol 30) 1943 Cal 19 

(21) : I L R. (1942) 2 Cal 194 * (’ll) 14 Oudh Cas 14 

(22) (DB). 

[4] Court- fee on. probates or letters of adminis- 
tration is payable under this section and not under 
S. 6 (1913) 17 Cal W N 21 (24) (DB). 

[But sec' (Vol 22) 1935 All 449 (450) (DB),] 

2. Section is retrospective. — [1] This section 
lays down procedure only and hence operates retros- 
pectively. (1900) 1900 Pun Re No. 26 P. 91 (91, 92) 
(DB). 

3. Applicability to High Court.— [1] Taxing- 

Officer’s decision that no duty is payable is final 
under S. 5 and cannot be reviewed under S. 19-1 by 
Judge in Chambars when application for grant is laid 
before him in ordinary course of non-contentious 
business. (Vol 12) 1925 - Oai 1201 (1204) : 52 Ca] 
871 (DB). ' ' ' ' ' ' ’ •- ‘ 1 
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PROVINCIAL AMENDMENT 

UNITED PROVINCES 

For Sub-section (1) tho following miIi-mm-I ion was .s ithstitufed, \ — 

“ (1) No order entitling the petitioner to the grant of probate or letters of administration shall 
bo made upon an application for such grant until Mu* petitioner has tiled in the Court, in the form sot forth 
in the third schedule, a \ a Illation, according to the market rates ear rent- ou the date of the application of nil 
the assets and liabilities of the doconsud in British India at the lime oi the latter’s death, and the Court is 
satisfied that the fee mentioned in Article U of the Iim schedule has been paid on such valuation. 

Explanation.— II at the time of his death, the deceased was a member of a joint Hindu family 
governed by the Mifcakshara Law, such portion of the assets and liabilities of the family as would have boon 
allotted to the deceased in a partition made immediately before his death, shall be deemed to ho the assets 
and liabilities of the deceased within tho moaning of this sub-soctiou. ” 


Section 19-1 (could.) 

4. Application in forma pauperis, — [1] Appli- 
cation For grant of probate or loiters of administration 
made — Court can entertain application in forma 
pauper in and make further order granting probate or 
letters of administration to applicant without 
payment of auv dutv by him under Sell 1, Art 13. (Vol 
25) 1988 Mad 480 (488). 

5. Liability for court fee, if depends on neces- 
sity of probate or letters.— [1] Liability to pay fee 

prescribed by Sch 1 Art 11 does not depond upon 
whether obtaining of probate or letters of administra- 
tion is neoessary but upon fact of probate or letters 
of administration having been applied for in respect 
to property. (Vol 22) 1935 All 449 (450): 57 All 
881 (DB). 

6. Court-fee on application for probate. — [1] 

Court-fee is charged on probato and not on applica- 
tion for or order granting probate. (Vol 32) 1945 
Bom 1 (8) (DB). 

7. Grant of letters to administrator pendente 
lite*— [1] Proceedings ponding for grunt, of letters of 
administration — Application mado for appointment 
of administrator pendente lite — Court-fees must be 
paid on such appointment. (Vol 13) 1920 Rang 89 
(00) (DB). 

$. Valuation of property and payment of 
fees. — [1] Not total after deduction of total of items 
in Annexure B from that in Annoxuro A is valuation 
on which foe mentioned in Sch I Art 11 is to bo 
paid. (Vol 29) 1942 Lah 173 (170): I L R (1942) Lah 
717 (FB). 

[2] Property which deceased gifted away to 
petitioner is not requirod to bo set forth in 
Annexure A, (Vol 21) 1934 Otulh 72 (74) : 9 Luck 
370 (DB). 


—U P. Act XIX of 193$. [9-1-1939,] 

[0] If Railway company refuses to pay money to 
nominee without production of letters of administra- 
tion or probate it Inav be mentioned among assets of 
deceased but no fee will be payable thereon. (Vol 12) 
1925 Nag 108 (108). ' 

[See also (Vol 17) 19B0 Cal 252 (253) (DB) (Provi- 
dent fund mentioned— It cannot be held to have been 
included as “assets” of the deceased).] 

[But see (Vol 17) 1930 Oudh 145 (147) : 5 Luck 
712 (FB) * (Vol 26) 1939 Sind 52 (57) : ILR (1939) 
ICar 359 (Nominee cannot get succession certifi- 
cate in respect of amount without payment of 
court-fee).] 

[7] Person not dependant or nominee — Provident 
fund money over Rs. 5,000— Ho can get money only 
by producing probate, lotiors of administration or 
succession certificate and has to pay fee on amount 
of fund when applying for probato, etc. (Vol 20) 
1933 Sind 101 (101): 26 Sind L R 429. 

[8] Private provident fund — Money does not vest 
in dependant or nominno of depositor or subscriber*- 
Private company creating fund does not hold it as 
trustee for dependant or nominee — Court-fee is 
payable on probate or letters of administration. (Vol 
15) 1928 Raug 312 (313) : 6 Rang 558. 

[9 1 Judgment-debt need not ho valued at its face 
value but value may ho put on it according to' 
chances of recovering it. (Vol 18) 1931 Bom 419 
(420) : 55 Bom 814. 

[10] Widow applied for certificate of administra- 
tion— Objection raised that gum of money secured 
on bond in name of widow Ixdongcd to estate of 
deceased— Widow denied this — Meld until contrary 
was proved fee should be paid on valuation of 
estate excluding bond-debt (’80) 5 Cul LB 369 
(369) (DB). 


[3] Death of husband— 'Burmese Buddhist wife 
applying for letters of administration— She must pay 
duty only on other half which belonged to her 
husband. (Vol 6) 1919 Low Bur 118 (118). 

[4J Government and Railway Provident Fund 
money is not liable to duty, when application for 
letters of administration is made in respect of 
estate of deceased. (Vol 16) 1928 Rang 312 (313) : 8 
Rang 658. 

[5j Money vested in nominee is not liable to duty. 
(Vol 17) 1980 Q*IW (253) (DB). (Nominee cannot 
he compelled to take out letters of administration— 
Railway Company-Employer can only insist on 
proof of identity.) (Vol 18) 1926 Nag 306 (307) * 
(VoU2) ip Nag.108 (108). 


[11] Mora fact that property is subject of litigation 
will not in itself make it impossible for value of 
property being assessed for purpose of duty oh 
probate or letters of administration. (’01) 24 "Knd 
241 (242) (DB). 


[12] Deceased* h estate worth Rs» 125 and chose in 
action claiming Rs. 17,000 — Petitioner assessing under 
Rs. 1,000— Probate or letters of administration may 
be issued without payment of fee as provided by 
a 19 (VXU). (’01) 24 Ma4 241 (242) (DB) * (’90) 23 
Gal m (579) (DB). 


[1-3] A person by will conveyed property in trust for 
A for life and thereafter for such person as A should 
appoint and A exercised such power by his will— 
Property in which A had only life-interest with 
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a[19-J. [1] Any excess fee found to be payable on an inquiry held under section 

Recovery of penalties* 19-H, sub-section (6 ), and any penalty or forfeiture under section 
ctu * 19-G, may, on the certificate of the Chief Controlling Revenue-autho- 

rity, be recovered from the executor or administrator as if it were an arrearof land-revenue 
by any Collector in any part of British India. 

[2] The Chief Controlling* Revenue-authority may remit the whole or any part of 
any such penalty or forfeiture as aforesaid, or any part of any penalty under section 
19E or of any court-fee under section 19E in excess of the full court-fee which ought to 
have been paid.] 

[a] Inserted by the Court-fees Amendment Act, 1899 (11 [XI] of 1899) s. 2. 


Section 19-1 (contd.) 

general power of appointment is not “ property ” 
within meaning of Sch I. Art 11 and is not liable to 
probate duty. (Vol 20) 1933 Cal 924 (925, 926) : GO 

Cal 1016. 

[But see (’02) 25 Mad 515 (518).] 

[14] No duty is payable in respect of membership 
card of association. (Vol 29) 1942 Bom 83 (34). 

[15] Petitioner stated amount of assets which he 
expected to realize. Mere fact that he is prepared to 
allow other per sons to retain and administer amount 
recovered by them before grant of probate does not 
entitle him to evade duty in respect of latter amount 
and duty must be paid on entire sum. (Vol 18) 1931 
Lab 310 (312) : 12 Lah 584 (DB). 

[16] Petitioner can deduct amount of debts due 
from deceased from gross value of estate. (Vol 3) 
1916 Cal 543 (545) * (Vol 1) 1914 Cal 40 (45). 

[17] Court-fee mentioned in section is to be cal- 
culated according to law in force on date of grant 
and not that in force on the date of the application. 
(Vol 31) 1944 All 119 (120) : I L R (1944) All 229. 
(DB) * (Vol 14) 1927 Bom 643 (643) : 52 Bom 61 
(DB) * (Vol 32) 1945 Pat 361 (362) : 24 Pat 171 * 
(Vol 32) 1945 Pat 86 (86) : 28 Pat 672. 

[But see (Vol 11) 1924 Cal 987 (988) (DB) 

♦ (Vol 32) 1945 Bom 1 (5) (DB).] 

9. Date of valuation is date of application. — 

[1] Value of property of deceased for purposes of 
calculation of court-fees under Sch I, Art 11 is its 
value at date of applicatibn for probate or letters of 
administration and not its value at time of death of 
deceased. (Vol 20) 1933 Lah 936 (937, 938) : 14 Lah 526 

* (Vol 8) 1921 Pat 206 (208) : 6Pat L Jour 411 (DB). 

[2] Subsequent changes in value of property do not 

alter amount of fee payable. (’12) 14 Ind Gas 804 (804, 
S07) (Bur). 

, 10. “ The Court is satisfied valuation.*’ 

[1] Court cannot checK correctness of valuation. 
(’28) 32 Oal W. N. 799 (802, 803) * (Vol 12) 1925 Cal 
1201 (1203) : 52 Cal 871 (DB). 

[2] Question whether property is or is not trust 

property and was or was not rightly included in 
Anncxure B of valuation filed by petitioner falls under 
this section and must be decided by Court before 
granting probate or letters of administration. (Vol 26) 
1939 Pat 126 (127) : 17 Pat 542 * (Vol 15) 192$ Lah 
947(949). , 

11. Probate or letters in respect of portion 
of estate. — [1] Application for probate or letters 
relates to portion of estate-^Valuation and court-fee 
need not be in respect of whole estate. (V ol -12)1925 
Lah 493 (493). 

[2] Testator appointing 20 sole, executors — Widow 
and daughters in possession of substantial, portion of 
property— Probate held cannot be granted to executors 
in respect of portion only and they are liable to pay 


court-fee on entire value of estate. (Vol 3(55 1943 
Oudh 151 (154) (DB). 

12. ^ Property situate in different provinces 
of British India or both in India and abroad. — 

[1] Court-fee is to be calculated according to rates 
prevailing in Province in which probate or letters is 
or are granted. (Vol 11) 1924 Cal 115 (117) : 50 Cal 597: 

[2] Testator leaves property in India and in foreign 
country^ — No court-fee is leviable in respect of pro- 
perty outside British India (’97) 21 Bom 139 (149) * 
(’02) 1902 Pun Re No. 51, p 190 (191). 

[3] Partner in company having head office 
London and branch office in Bombay died’ in England 
—'Probate of his will obtained in England— Application 
for letters of administration made in Bombay — Held 
no duty payable on value of his share in British 
India as business was carried on in London. (’97) 21 
Bom 673 (680). 

13. Non-compliance with section — Power of 
appellate Court. — [1] Application for probate not 
in proper form made and granted— Previous proceed- 
ings are' not nullity— Judge can allow petitioner to' 
make good defects. (Vol 23) 1936 Sind 150 (153): 30 
Sind L R 201 (DB). 

14. Court not prevented from hearing appli- 
cation. — [1] This section does not say that Court 
shall not try application until conditions are fulfilled. 
(Vol 30) 1943 Cal 19 (21): ILR (1942) 2 Cal 194 
♦ (’ll) 14 Oudh Cas 14 (22) (DB). 

15. " Sub-section (2) ; — Fee chargeable under 
sub-s. (1) of this section may subsequently be revised 
as result of motion made by Collector. (Vol 20) 1933 
Lah 936.(938): 14 Lah 526. 

[2] Executor cannot be compelled to pay probate 
duty until Collector has finished his work with 
regard to valuation of property. (Vol 16) 1929 Cal 
733 (734) (DB). 

[3] Grant cannot be delayed on ground that there 

was no motion made by Collector. (Vol 5) 1918 Cal 
510 (511) (DB). ” * 

16. Appeal from order passed in probate or 

letters of administration proceedings. — [1] Difie-. 
rent views are held as to provisions applicable to 
appeal from order passed in probate or administra- 
tion proceedings. • * '* 

[a] Sch IT, Art 17 (VI) applies. (’18) 85- All 448 

(450) (DB). , .L 

[b] Sch IX, Art I applies^ (1911) 21 Mad L Jour 481 

(482) (BB) and (1892) 16 Bom 408 *((1896) 23 

Cal 723 relied on.) 

[c] Sch II, Art 11 applies. (Vol 25) 1938 ^ang 141 

(145): 1988 Rang L R 72. ■ - 

SECTION 19-J— Note I. 

[1] Sub-section (1) of this section does not. refer • 

to penalties imposed under S. 19-E of the Act 
(Vol 3) 1916 Cal 797 (799) : 43 Oal 230 (DB). . : ; * ■ 

[2] Costs of inquiry under S 19-H cannot be 
recovered from petitioner under tfcie ” Section-* 
(Vol 10) 1923 Cal 406 (4Q7) : 50 Oal 239 (DB), . 
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bcLl-ious 0 .tin! ‘28 uuii ic 
apply (»> probate ’ i.’i * 
lor* ol <wiinnn:'l i, .-I ii'ii. 


.'[19-K. Nothing in serfimi f> or Mvtion CS shall apply to 
] imitates or letters of udmimsfruliutiJ 
Ourl-kv Aimuidumut Art, IS'hi (J 1 [XI] n S . . 2. 


oiiapti;u IV. 

i'Rurr J sj>,-i ,, ] , jK>. 

iitiu’: ii ,> i" < * »oi t' ui 20 <• liio 1 Ugh Uourt shal 1, u ** soi'ti a s nn\ hr, make rules as 
l’i t.K-4* tj* . ( t) f he following mailers* - 

L Tli e ices chargeable for serving a, ml <■ ^vuling erne, esses w or 1 by such Coml 

in its appellate jurisJielion, arm i»\ (bo other Ui\i! and Rt uanio Courts 
established within tiie local limits of Mteh mrmdieiion : 

ii. (.hr fees chargeable for set \ing and exoe.ufitig processes issued 1»\ I lie Criminal * 

Courts established \\ it i i i n Mieh limits in (ho case of offences other than 
ollenees for illicit police nflierm arrest without a warrant; and 

i ii. the remuneration <d the peons and all otlicr persons employed 1»\ halve of 

a Court in the service or execution of processes. 

The High Court may from time to time alter and add to the rules so made. 

All such rules, alterations and additions shall, after being confirmed h\ the 
m»niu mat mnautl pub- *'!.Pro\ incial Government, l) '/ * *; he published in <ho r [OlUeial 
ti>atcn"f rule:. Gazette,! and shall theu u|k*u ha\o flic force oi law. 

4 Until such rules shall he so made and published, flu* fees now leviable for serving 
and executing processes shall continue to ho levied, and shall ho deemed (o be foes leviable 
under this Act. 

[aj Surjsmntt'n b/A.ib ior "la' il ( h,\. Turnout, ” 

[bj Tin* word, “ .mb mu* i uuiml 1)' trio (I.iVciiuuHu luiral of India in Cmind]’ 1 wore omitted tike 
I Vv ,/i Act, 1920 t;is ; XXXVI 11 [of 1920), s. 2 ami Sell I. 

[cj tSuOt'Zitu wl hv A. 0. ior nliU'iul Gn/otto. ” 

PROVINCIAL AMENDMENTS 

PUNJAB 

Tim words “and ixvcuti*' 11 occurring between I he word*' “nul" a, cl “Uuirm” in iin‘ii • nit u s t.iie 
KM'tioii were icpctileo. — I'utijah Jjtuid Iicieitue Act XVII of /,v, s/. [2d-!MSS7. ! 

UNITED PROVINCES 

For the oxi.ding heading of Chap. IV the In n.o “ Rower m uiako Rule:/’ w.i •, . .■/ >'4i a.VF. 

For 6. 20 tho following Million was mh'4 unfed, via.: 

Power of High (‘Hurt “20. The High Court any make rui* i t<> provide juror tepdaii all or au\ ci r he 
to itiitku rules. following mat I, it;*, \ e. : 

(a,J (it.- uy , }u.\altlp |or curving and o.mu-uI.uk; )»r« m*m « i, u**a l,\ !i < ‘ ,u rr in it , appullaitj 
juriatlichoii and b\ 1 lu* Ci\ u and Criminal C »ir n . <> Uabln-hud w it hiu t it* h n *.i ! limit? af 
such jurisdiction; 

(b) the remuneration oi persons employ'd by Ga Courm mentioned m < bin**' 1 in tho . urvie« 

or execution o{ processes ; 

(c) tho fixing hy District and Sessions Judge.;* and Du (rict Magi. •trale > «•: iii«< uumn*T, d 

process-sorvors necessary to he mnployud for tho servico and elocution oi procc w j.-sucm! 
from their respective (Jourf.sa.nd Oourth HiihordiiiiUc. Hicrcn»; and 
t<i) the display iu each (kmrloi a. table in Uio English and Vernacular language** leaving f ho 
funs paxablc lor the aerviee and execution <>f pnH*e.\io>. 

All such rules Hindi be subject h» the confirmation of tho Provincial (.lovorum^ut and on sitoli coiitiv- 
lnatiou shall bu publishud in tho Oflieial (hixutlo and sliall Lh<ireupon b\o effect as if onu'd'ed iu fhG Arf. ,r — 

—IL V. AH XIX of ms. i D-t-lUDDj 


SECTION 20 — Note V 

[Ij Tho Court of a Special Judge under the I long al 
Xeuanev Act is a Civil Court within tho meaning of 
the section. (Vol 18) 1U31 Cal 5 72 (573): 58 Cal 1195. 
(Tn appeals before the special Judge, process-fees for 
notices on respondent* should bo paid according to 
to the scale laid down in the, High Court Rules 
framed under tho section. Rule 05 of the rules 
framed by the Government under S. J8!J of the 
Bengal Tenancy Act is not applicable to such a case.) 

[*2] Custody fees in respect of movables attached 
iu oxecution proceedings arc covered by the auction. 
(Vol 24) 1937 Cal 8G (87); ILR (1937) 1 Cal 621 (DB). 

[3] A commission to make a local investigation 
is not a process within the moaning of tho section. 
(TO) 17 Cal 281 (284) (DB). 


[fj Pouuda go-fees .< re processing levied under rules 
math- under Hiu section. (Vol 11) 1927 Coin 1 7 
(ISIS*) (DID- 

[5j An order issued h\ (lie Court for tho sale of 
property in its custody during the pwideueN of the 
suit either h\ (he process esl!i.blu*lnn»'ut or bv ollieor 
spmTally appointed under E. 197 (Madras Civil Rulca 
of Practice) is a process within this "ccHon — Sale is 
chargeable with poundage— Fixing of ronumnratiou 
for the person conducting sale does not excuse 
payment of poundago-foo, tVol 32) 1915 Mad 238 
(239): ILK (1915) Mad 8 10. 

[0] Tito High Court has no power to red ax or remit 
the process-fee* proscribed under the Rules made under 
this section. Order 48 Eule 1 of ihe Civil Procedure 
Code gives no such powor. (Vol 17) 1930 Mad 381 
(382) : 53 Mad 202 (FB) *(Vol 11) 1927 Fat318 (318)* 
(V9) 20 Cal 124 (125, 120) (DB). 
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N.-W.F.P. 


Add after 8. 20 the following, namely — 

. 20 A. Exemption for certain processes — (1) Notwithstanding any thing contained in the preceding 

section or in the rules made thereunder, no fees shall be charged for serving and executing processes on 
behalf of the prosecution in any criminal proceedings taken on information presented or complaint made by 
a public officer acting in his official capacity. 

(2) The Provincial Government may by notification determine what persons shall be deemed to be 
public officers for the purpose of the preceding sub-section.” 

— The Court Fees (V.-lVl F. P. Amendment) Act, 1942 JV.- W. F. P. Act S [VIII] of 1942 S . 2. [15-11-1942] 

PUNJAB 


The following section was added as section 20-A after section 20 : 

“ 20-A. (1) Notwithstanding anything contained in the preceding section or in the rules made 
Exemption for certain thereunder, no fees shall be charged for serving and executing processes on 
processes. behalf of — 

(a) the prosecution in any criminal proceedings taken on information presented or complaint 

made by a public officer acting in his official capacity, and 

(b) a liquidator or an arbitrator appointed under the provisions of the Co-operative Societies 

Act, 1912.] 

(2) The Provincial Government may by notification determine what persons shall be deemed to be 
public officers for the purpose of the preceding sub-section.” — Punjab Act IV of 1989. [24-4-1939.] 
The portions in square brackets in sub-section (1) were added by Punjab Act I of 1942. [24-2-1942.] 

21 . A table in the English and Vernacular languages, showing the fees chargeable 
Tables of process for such service and execution, shall be exposed to view in a 
f ees - conspicuous part of each Court, 

PROVINCIAL AMENDMENT 

UNITED PROVINCES 

For s. 21 the following section was substituted : 

“21. (1) The Chief Controlling Revenue Authority may, with the previous sanction of the Provincial 
Government, make rules consistent with this Act to provide for or regulate all or any of the 
following matters, viz : 

(a) the fees chargeable for serving and executing processes issued by the Chief Controlling 

Revenue Authority and by the Revenue Courts established within the local limits of 
its jurisdiction ; 

(b) the remuneration of the persons necessary to be employed for the service and execution of 

such processes; 

(c) the fixing by Collectors of the number of persons necessary to be employed for the service 
and execution of such processes ; 

(d) the guidance of Collectors in the exercise of the powers conferred on them by sub-s. (iii) 

of s. 19H; ~ ' . 

(e) the supply of stamps to be used under this Act; 

(f) the number of stamps to be used for denoting any fee chargeable under this Act; 

(g) the keeping of accounts of all stamps used under this Act ; 

(h) the circumstances under which stamps may be held' to be damaged or spoiled; 

(i) the circumstances in which and the manner in which allowance for used, damaged or spoiled 

stamps may be made ; and 

(j) the, regulation of the sale of stamps to be used under this Act, the person by whom alone 

such stamps may be sold, and the duties and remuneration of such persons: 

Provided that, in the case of stamps used under s. 3 in a High Court, such rules shall be made- with the 
concurrence of the Chief Justice of such Court* 

(1-A) The Provincial Government may make rules to carry out generally the purposes of this Act. : 

[2] All rules made under this section shall be published in the Official Gazette and; on such publication, 
shall have effect as if enacted in this- Act.” — TJ. P. Act XIX of 1988 . [9-1-1939.] Sub-section (1-A) was' 
added by— 77. P* Act IX of 1941 . [19-6-19.41.] 
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Number of i»o«ius >u 22. Subject to a mles <o be made bv Ihe High Court and 

° approved by tlic '’[Provincial Government.' ‘‘i* * *,, 
every District Judge and every Magistrate of a District shall iix, and may from time 
to time alter, the number of peons necessary to be employed for the service and execution 
of processes issued out of bis Court and each of the Courts subordinate thereto, 

and for the purposes of this section, every Court of Small Causes established under 
Number of peons in ^Act No. XI of I 860 (/<> consolidate, and amend the law rehUiwj to 
Mufa.ssa] small Cause Courts of Small Causes beyond the local limits of the ordinary oriyimi 
Gourtli * civil jurisdiction of the Iliyh Courts of Judicature) shall be deemed 

to bo subordinate to the Court of the District Judge. 


[a] See different Local Buies and Orders. 

[b] Substituted by A. O. for “ Local Covurnmout. " 

[c] The words '* and tho Cfoveruor-Geiusral of India in C.umoir* woven, aitted bv the Devulufinu Vel 

1920 (88 [XXXV 1X1) of 1920), s. 2 and Sell h 
fdj See now the Provincial Small Cause Courts Act, 1887 (9 [IXj of 1887) S. 2 p’d. 


UNITED PROVINCES 

Section 22 was repealed* 


PROVINCIAL AMENDMENT 


—United Provinces dd X LX of JO IS, [9-1-1939.] 


23. Subject to rules 1 * to be framed by the Chief Controlling Eovouuc-authovity and 
Number of poems in approved by tho ^Provincial Government, J *] every officer per- 

BevouuoCourh. forming tho functions of a Collector of a District shall fix, and may 

from time to time alter, the number of peons necessary to bo employed for the service and 
execution of processes issued out of his Court or the Courts subordinate to him. 

faj See different Local Rule* and Orders 

fbj Substituted by A, 0. for ** Local Government”. 

icj Tho word* 44 and tho Governor-General of India in Council ” wore t milted bv the Dovoluiiuu Vet 
1020 (38 [XXXVIII] of 1920}* «. 2 and Soli. 1. 


PUNJAB 


PROVINCIAL AMENDMENTS 


This section was repealed su far aw the province* of the Punjab was concerned* 

' — Punjab Land Uevenue Act XVI 1 of l SSL r 28 -0*1887.1 

UNITED PROVINCES 

This section was repealed* 

— United' Provinces Act XIX of /[US* [0-1-193!),] 


(24. Process served under this Chapter to be held to be process within imvuiiug of Code of Civil 
Procedure] Repealed by the Repealing and Amending Act, 1891 (12 (XIIJ of 1891). 


CHAPTER V. 

OF TUB MODE OF LEVYING FKKS. 

PROVINCIAL AMENDMENT 

Section 24 A 

UNITED PROVINCES. 

The following section was inserted m S. 24 A at the beginning of Chap* V* via*:— 

“24A. The levy of fees under this Act shall be under the general control and superintendence of the 
Control oj Court-fee Chief Controlling Revenue Authority* who may bo assisted in Umr supervision 
and Inspectorate of thereof by tho Chief Inspector of Stamps and by as many inspectors of Sumps as 
the Provincial Government may appoint in this behalf or by any other subordi- 
nate agency appointed for the purpose. 

Tho, Chief Inspector of Stamps and Inspectors of Stamps shall have access to all records, and shall im 
furnished with all such information as may bo required by them for tho performance of -their duties under 
this Act.” ^ —LA IK Act XIX of ms . [9*1*1939.] 

SECTION 22— Note I. [2] The Act distinctly contemplates that the peons 

„ axe to be employed, not only for tho service of 
[1] The number of peons to be employed .. for the summons* notices or orders, but for the execution 
service "and execution of processes : is ffi^d by the : of the processes* such as warrants of arrest, or 
District Judge and the remuneration is settled by of attachment and distress. (1895) 22 Ual 598 

-$tm) n <m m (io?) (db>. (wo (db). 
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Collection of fees by 25 . All fees referred to in section 3 or chargeable under this 

stamps. shall be collected by stamps. 

26 . The stamps used to denote any fees chargeable under this Act shall be im- 
Sfcamps to be impress- pressed or adhesive, or partly impressed and partly adhesive, as the 
ed or adhesive. a [Appropriate Government] may, by notification in the b[Official Gazette] 

from time to time direct. e 


[a] Substituted by A.O. for “Local Government” which had bean substituted for “ Governor-General 

of India in Council ” bv the Devolution Act, 1920 (XXXVIII of 1920), S. 2 and Sell. I. 

[b] Substituted bv A. 0. for “ local official Gazette ” which had been substituted for “Gazette of 

India” by the Devolution Act, 1920 (38 [XXXVIII] of 1920), S. 2 and Sch. L 

[c] See Gazette of India, 1883, Ft. I, page 189. 


Rules for supply, num- 
ber, renewal and keeping 
accounts of stamps. 


27 . The a [Appropriate Government] may, from time to time, 
make rules b for regulating — 


(a) the supply of stamps to be used under this Act ; 

(h) the number of stamps to he used for 'denoting any fee chargeable under 
this Act ; 


(c) the renewal of damaged or spoiled stamps ; and 

(d) the keeping accounts of all stamps used under this Act : 


Provided that, in the case of stamps used under section 3 in a High Court, such 
rules shall be made with the concurrence of the Chief Justice of such Court. 


- All such rules shall be published in the c [Official Gazette,] and shall thereupon 
have the force of law. 


[a] Substituted by A. O. for “Local Government For definition of “Appropriate Government” 

See Section 1A. 

[b] See different Local Rules and Orders. ^ ^ 

[c] Substituted by A. O. for “ local official Gazette.” 


UNITED PROVINCES 

This section was repealed. 


PROVINCIAL AMEND MENT 


— U. P. Act XIX of 1938 . [9-1-1939.] 


SECTION 25— Note 1. 

[1] Payment of court-fees made in the form of 
money — Such payment was treated as equivalent to 
the payment of court-fees. (Vol 15) 1928 Pat 29 
(30) : 6 Pat 602 (DB) * (’69) 3 Beng L R (App) 72 
(73) (DB). 

[2] Where there is a dispute as to the amount of 

court-fee payable on an appeal to the High Court, 
the Taxing Officer has no power to order the appel- 
lant” to deposit in Court, as a condition precedent to 
the hearing of the appeal, a sum equal to the 
amount admitted by the appellant to be payable as 
court-fee. (Vol 15) 1928 Pat 29 (30): 6 Pat 

602 (DB). 

SECTION 26-Note 1. 

" [1] The Government has no power to require that 
the stamps 'should bear the words “ court-fees ”, 
Such a requisition, if not complied with, will not 
invalidate the stamp. (’95) 19 Bom 145 (149) (DB). 

SECTION 27-Note 1. 

[1] Under the section Government is given power 
to make rules, inter alia, as to the number of stamps 
to be used to denote a particular amount of court- 
fee. (*71) 16 Suth W R 153 (153) (DB). 

[2] The use of stamps which are not of the 
correct denomination according to rules made by 
Government under the section will not be sufficient 


compliance with the provisions of the Act as to the 
payment of court-fees ’and the document in question 
must be treated as not stamped. (Vol 18) 1931 Nag 
94 (95): 26 Nag L R 263 * (Vol 18) 1931 Pat 89 (40) 

[3] The Court mav give time for the rectification 
of the defect. (Vol 18) 1931 Nag 94 (95): 26 Nag 
L R 268. 

[4] Where stamps of the required denominations 
are not available, stamps of lower denomination "" 
may be used. (Vol 24) 1937 Mad 266 (267) * (’71) 

16 Suth W R 152 (152) (DB). 

[See also (Vol 18) 1931 Pat 118 (113) (Certificate' 
from one stamp vendor not sufficient— Plaintiff 
should try' to get requisite stamp from other vendors 
in the locality). * (Vol 18) 1931 Pat 89 (39). (Held 
that in this case the proper .stamp for the plaint as it 
was originally filed was of a value above that which 
licensed stamp vendors Were permitted to sell at 
the place and that the petitioners ought to have 
obtained it from the treasury.)] 

[5] Stamps of wrong denomination used origi- 

nally — Stamps of correct denomination supplied 
subsequently— Original stamps cannot be returned 
to the party nor has the Court power to order tl : 
refund of court-fees— But Court can issue certificate 
in favour of the party which he may use in .applyihg- 
to the Revenue authorities for a refund. (Vol 21) 
1934 Nag 263 (263, 264): 3lNag£R;82 ,^(Vol 18) 
1931 Pat 113 (114) * (Vol 18) 1931 Pat 39 (40)> ‘ 
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[s. 28] 

Stamping documents 28. No document which ought to hear a stamp under this 

iuadvertoutly received. Act shall be of any validity, unless and until it is properly stamped. 

But, if any such document is through mistake or inadvertence received, filed or 
used in any Court or office without being properly stamped, the presiding Judge or the head 
of the office, as the case may he, or, in the case of a High Court, any Judge of such 
Court, may, if ho thinks fit, order, that such document ho stamped as ho may direct; and, 
on such document being stamped accordingly, the same and every proceeding relative 
thereto shall be as valid as if it had boon properly stamped in the first instance. 


Section 27 (eontd.) 

[6] Whore a plaint which does not boar stamps of 
the proper denomination is returned for present a - 
tion to the proper Court under O. 7 R. 10 of i ho 
Civil Procedure Code and is tv-presouted in suHt 
Court, the fact that Uio Com t which rclurucd the 
plaint did not raise any objection as regards (ho 
stamps doos not preclude the Court of ro-prossufcrition 
from taking Mich objection. t,Vol 18) 11)81 Pal 
SO (40). 

[7] The words “ for use in the High Court only” 
im pressed on the hack of court-fee stamps do not 
invalidate the stamps if used in the lower Court*. 
i^Vol 18) 1926 Pat 408 (408). 

SECTION 23 — Synopsis. 

1, Scope. 

2, Failure to pay proper court-fee— Effect. 

3. 14 Properly stamped *\ 

4. 4 * Mistake or inadvertence *\ 

5. Payment of deficit court-fee under the 

section— -Effect, 

6. Stage at which deficit court-fee may be 

ordered to be paid, 

7, Power to appellate Court to require 

payment of deficient court-fee in lower 

Court. 

8, Court of revision —Power of* 

8* Giving of time for paying court-fee*. 

10, Memorandum of appeal, rejection of* a* 

insufficiently stamped, 

1 1, Mode of recovery of court-fees, 

1* Scope.— [1] The section does not apply to 
probates or letters of administration* (Yol 12) 
10*25 Cal 1201 (1203) : 52 Cal 871 (DB). 

2. Failure to pay proper court-fee —Effect.— 

[1] Where a plaint or other document requiring 
court-fee has not been properly stamped the Court 
cannot dispose of the matter on the merits (Yol 4) 
1927 Dow Bur 179 (180), 

[See also (*12) 15 Ind Cas 526 (528) (Oudh) 
(Defendant claiming set-off but no court-fee paid— 
' Bet-off cannot be allowed),] 

[2] inhere a decree ia passed in a suit instituted on 
an imuf&oiontly stamped plaint, the decree will not 
be void, (Yol 15) 19$8 Lah 221 (223). 

[3] Whore the Court finds it has no jurisdiction to 
entertain the suit, there is no objection to its return- 
ing the plaint under 0. 7 R. 10 of the Civil Proce- 
dure Code for presentation to the proper Court al- 
though the full court-fee has not been paid, (Yol 18) 
lOSl Mad 69 (70, 71) *(*29) f>7 Mad L Jour 38 (33) 
(B&0) (It is mot proper for a Court to ask the plain- 

. tiff to pay deficit court-fee and to reject the plaint 
the.saine *)' 1 ; /•- - 


[4; DifTmvui vitnvs urn hold as to whofhor the fai- 
luio lo p;i\ proper oourt-fco malms the suit ono not 
insti tuiod for purposes of limitation. 

.fu] Tin* validity of a suit for purposes of limita- 
tion is not affected bv the fact that sufficient court- 
fee on the plaint is not paid at the time of its pre- 
sentation. (Yol 24) 1937 Pat 550 (552, 553): 1G Pat 
(100 (SB) * (’O.fi 32 Mad 805 (806, 807) (FB) * (’05) 27 
All 197 (m 200) (DB). 

[6] Thu presentation of a plaint wlueh is not pro- 
perly stamped is not. a valid presentation for pur- 
poses of limitation. (’36) 9 R M 208 (208) (DB) * (’26) 
96 Ind Cas 433 (435) (DB) (Cal) * (Vo) 7) 1920 Lab 24 
(21) * (’90) 12 All 120 (142) (FBk 

[See also (’87) 89 Tun h R 502 (503).] 

3. “ Properly stamped.** — [1] Unless tho proper 

stamps are used to denote the court-fees, the docu- 
ment will not bo properly stamped within tho mean- 
ing of the sent ion. * (Yol 21) 1934 Nag 263 (200: 31 
Nag L R 82 * (Vol 18) 1981 Pat 118 (113, 114) * (’02) 
0 Cal WN 785(786). 

4. 44 Mistake or inadvertence* Mistake 

is not mere forgetfulness, it is a slip, made not by 
dosigu but by mischance, (’07) 29 All 749 (768) 
(FB). 

[2] A mistake of law is a mistake within the mean- 
ing of the section* (*02) 25 Mad 380 (382,883) 
: 24 Mad 331 (DB). 

[3j A mistake or inadvertence on the part of the 
Court or its officers is within the suction. (’02) 1902 
All W N 153 (153) (DB) * COO 1901 All WN 21 
(21) (DB). 

[4] The mistake may, in its origin he the mistake 
of the plaintiff, but by the time tho plaint has been 
registered the mistake becomes that of the Court or 
its officers. (*07) 29 All 749 (762) (FB), 

[Sea *!** ( f Q7) 29 All 882 (384, 385) (FB),] 

5. Payment of deficit court-fee under the 
section— Effect.*— [1] On deficit court-fuo being made 
up under the orders of the Court* the plaint or other 
document in question and every proceeding relative 
thereto is rendered as valid as it it had been pro- 
perly stamped in the first instance, (Vol 18) 1931 
Rang 38 (88): 8 Rang 688 (DB) * (*07) 1907 Fun 
Re No. 123 p. 600 (607) (DB) * (*79) 2 All 682 
(685) (FB). 

[2] Where tho Court once exercises its discretion 
and allows the deficit court-fee to be made tip* it 
cannot go back on its own order subsequently ( 07) 
1907 Fun Re No, 123 p. 600 (603*607) (DB) * (*02) 
1902 All W N 153 (153) (DB). 

[8] Whore the deficit court-fee is paid within the 
time fixed by the Court or enlarged by it* the .suit or 
other proceeding will not be burred by limitation 
although at the time when the deficit court-fee is 
paid the period of limitation has expired. (*07) 
1907 Fun Re No.mp.600 (607) (DB), 
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lection 28 (contd.) 

6. Stage at which deficit court-fee may be 
rdered to be paid. — [1] Tha appellate Court can 
ccept deficit court-fee (’02) 25 Mad S80 (882, BS9 ) : 
4 Mad 381 (DB). 

[2] Action under the section can be taken after the 
dmission of an appeal. (Vol 80) 1948 Pat 102 (104) : 
1 Pat 720. 

[3] To' record findings on all issues and after 
ismissing suit on merits, to require payment of 
dditional court-fee is illegal and contrary to correct 
rocedure. (Vol 25) 1938 Lah 311 (312) * (Vol 22) 
935 Lah 75 (76). 

[See also (Vol 8) 1921 Pat 88 (89) : 6 Pat L Jour 
93 (FB). Appellate Court — Question of courl-fee 
i lower Court — Ordinarily question must be decided 
s a preliminary point — But Court has discretion to 
ostpone decision.)] 

[4] Once the case has been disposed of, tho Court 
ecomes functus officio and has no longer any 
irisdiction to require the payment of any Gourt- 
3 es. (Vol 26) 1939 Sind 279 (2S0): ICR (1939) Kar 
69 (DB) * (Vol 20) 1933 . Lah 208 (208) * (Vol 20) 
933 Mad 321 (321) * (Vol 12) 1925 Lah 131 (181). 

[See also (Vol 6) 1919 Cal 194 (194): 46 Cal 520 
DB) * (Vol 19) 1932 All 316 (317).] 

[But, see (’85) 7 All 528 (532, 534) (DB).] 

[5] Where a Court finds after the hearing of a 
ase that a larger amount is due to the plaintiff or 
ppeUant than what he has paid court-fee for, the 
roper course for the Court is to post the case for 
bders and to require the party to pay additional 
ourt-fees and then onlv to prenounce judgment. 
Vol 20) 1933 Mad 330 (331): 56 Mad 705 (DB). 

[6] After pronouncing judgment the Court has 
o power to call upon a party to pay deficit court- 
ses. (Vol 25) 1938 All 546 (548) * (Vol 19) 1932 
•at 228 (231) : 11 Pat 532 (DB). 

[See also (’03) 30 Cal 516 (519) (DB),] 

[7] On objection by the Stamp Reporter, an appel- 
tnt was ordered to pay ad valorem court-fee on his 
lemorandum of appeal and to raise the question of 
ufficiency of court-fee at the hearing of the appeal, 
’he additional court-fee was deposited. But the 
ase was heard and disposed of and decree passed 
without the question of court-fee being raised, 
‘hereafter, the appellant applied for refund of the 
mount deposited. It was held that the Court was 
ound to consider the question of sufficiency of 
ourt-fee on the appeal. (1913) 18 Cal LJour 133 
136) (DB). 

[8] The expiry of limitation for the proceeding is 
o bar to the acceptance of court-fee. (’02) 25 Mad 
30 (382, 383) : 24 Mad 331 (DB). 

[9] Where a plaint is rejected for non-payment of 

eficient court-feus within the time granted by the 
ourt and a fresh plaint is thereupon presented, the 
ourt can treat the court-fee already paid " as part of 
ne court-fee necessary for the fresh plaint;' (Vol 22) 
935 All 985 (986). 1 

7. Power of appellate Court to require pay- 
leut of deficient court-fee in lower Court.— [1] 

/here an insufficiently stamped document ha3 been 
eted upon in the lower Court and the appellate; 


Court discovers the mistake when the appeal is filed, 
it cannot be said that the document is received, etc. 
by mistake or inadvertence in the appellate Court. 
(Vol 14) 1927 Cal 775 (775) (DB). 

[2] Under S. 149 of the Civil Procedure Code, the 
appellate Court’s power is wider and is not limited 
to the cases contemplated by S. 12 (ii ) or by the 
second paragraph of this section. (Vol 17) 1930 Cal 
787 (798, 794) : 58 Cal 474 (DB) * (Vol 8) 1921 Pat 
SS (89): 6 Pat L Jour 293 (FB). 

[See also A. I. R. Commentaries on the Civil 
Procedure Code, 4bh (1944) Edu., Notes on S. 149.] 

[3] The. powers under O. 7 R, 11 of the Civil 
Procedure Code can be exercised by the appellate 
Court. (Vol 8) 1921 Pat 88 (90): 6 Pat LJour 
293 (FB). 

[See also A. I, R. Commentaries on the Civil 
Procedure Code 4th (1944) Edn., 0. 7 R. 11 Note 2.] 

8. Court of revision — Power of. — [1] It has 

been held that a Court of Revision has power to 
require payment of court-fees that ought to have 
been paid in the lower Court. (Vol 2) 1915 Cal 701 
(702) (DB) (Suit under Bengal Tenancy Act S. 10G— 
Settlement Officer while acting under revisional 
powers under S. 108, Bengal Tenancy Act, can require 
deficit court-fee on plaint to be made up.) 

9. Giving of time for paying court-fees, — [1] 

Where a case falls under either S. 10 (ii) of this Act 
or 0. 7 R. 11* Civil P. C., the litigant will be entitled 
as of right to some time for making up deficiency in 
court-fee, notwithstanding the fact that under this 
section the Court is not bound to allow such time 
but has a discretion in the matter. (Vol 25) 1938 
Mad 542 (543) * (Vol 4) 1917 Lah ^377 (378): 1917 
Pun Re No. 27 (DB) *(’88) 1888 Pun Re No. 156' 
p. 417 (418) (DB). 

[See also (’07) 29 All 749 (761, 762) (FB).] 

[2] Court has a discretion to allow time to an 
appellant to make up deficiency in court-fee on the 
memorandum of appeal. (Vol 28) 1941 Nag 220 
(221) : ILR (1941) Nag 467 (DB) * (Vol 16) 1929 
P C 147 (148) : 56 Ind App 282: 10 Lali 737 (P 0). 

[8] The Court lias power to enlarge the time 
originally fixed for payment of court-fee. ('09) 
2 IudCas 1 (2) (Cal) * (’04) 31 Cal 75 (78) (DB). . . 

10. Memorandum of appeal, rejection of, as 
insufficiently stamped.— [1] A memorandum of 
appeal, insufficiently stamped, need net be dismissed 
in toto — But a decree cannot be passed for more than 
the amount for which court-fees has been paid. 
(’38) 40 Pun LR 123 (123) (DB) * (Vol 18) 1931 
Lah 237 (288) (DB). 

£2] It is open to ’ a single Judge to decline to 
receive the document which Is insufficiently stamped 
on the ground that he cannot receive it — But where 
the document has been received and has been 
accepted as having been properly presented,- a 
single Judge should not reject the document later 
on, on*the' ground of insufficiency' of court-fees, 
unless the matter were within the jurisdiction^ 
of a single judge— If a Division Bench; alone; 
can reject the appeal on the ground of insuffi- 
ciency of court-fees then the matter; ^should be laid 
before such a Division Bench. (Vol.22) 1935 All 620 
(625) * 57 All 983 (FB). _ . ^ ■ ; ’ 
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[THE] COURT- IBISES ACT, 1870 

PROVINCIAL AMENDMENT 


[Ss. ‘28-A-80-AJ 


Section 28 A 

CENTRAL PROVINCES AND BERAR 

After S. 28 tliu following sccfekm wap inserted as S. 2S-A, vi:?: — 

*♦ 28A. (1) if, on cxinnination of thn records of H\il, criminal or rovonuo ease which has boon disposed 
Recovery of defideni of, a public oltieur finds that tin* fee pa \ aide under the Act or the rules made there* 
nr unpaid Court-fees. under on any document ii led, exhibited or worded therein lias not been paid or 
haw been hisuJUcioully paid, ho shall ropoi i Mn* fact n» the presiding officer of the Court or to the re\enoe 
officer concerned. 

(2) Such presiding officer or rovenue ofTicor, after satisfying himself cm the correotueH.s nf such report, 
Khali record it provisional finding thin I ho proper fee has not- been paid and dHormino the amount of the fee 
payable and the person from whom the fee or the duterouce thereof, if any, shall be recoverable, 

(3) After recording a finding under sub-s*. t2h tho presiding oftiecr or the rovoniu* nilhvr shall issue a 
notice to the person referred lo in that snh-.-octiou to show cause why ho should not be ordered to pay the fee 
determined thorouudor, and. if sutlirioiii eaiiso is not shown, the presiding officer or revenue officer shall 
confirm the finding and make an order requiring s licit person to pay the proper feu before a date to ho 
specified in tha fc no iie< t. 

(t) If such person fails to pay tho ice in aecordama* with the notice issued under suh-s (3\ it shall, on 
flu* certificate of such presiding officer »*r nnouiii* nffwor. be ivt'.uvruhh* as an arroar of land revenue, “ 

C. P . Ad TV of ms. [17*1*1038.] 

29. Where any such document is amended in order merely to correct a mistake 
Amended document, and to make it conform tn the original intention of tho parties, it shall 

not bo necessary to impose a fresh stamp. 

30. No document requiring a stamp under this Act shall ho hied or acted upon in 
Cancellation of in any proceeding in Court or office until the stamp has been 

stamps. cancelled. 


Such officer as the Court or the head of tho office may from time to time appoint shall, 
on receiving any such document, forthwith effect such cancellation by punching out the 
figure-head so as to leave the amount designated on the stamp untouched, and the part 
removed by punching shall bo burnt or otherwise destroyed. 

PROVINCIAL AMENDMENT 

Section 30A 
UNITED PROVINCES 


After S. 80 tin* following section \vm> inserted 

“30 A, Whore allowance ia made in this AH for damaged nr spoiled Ktampn or whoro refund is 
permitted on the strength of certificate* grautuil by a Court, tho Cutlertor may, on tho application of tho 
holder of the same and after satisfying himself about tho genuineness of the certificate* or tho slumps 
produced* give in lieu thereof tho same amount or value in stumps of the game or any other description or 
if the applicant desires, the same si mount or value in money, provided that in tho latter case a deduction 
shall be made of one anna for each rupee or fraction thereof, No such deduction shall, however, be made 
whore refund is claimed in respect, of court-foc paid in pursuance of an order of the Court which 1ms been 
varied or reversed in appeal,” — (/, /*. Act XIX of W*iS, ftLMfbVJC 


Section 28 (contdS) 

11. Mode of recovery of court-fees.— [1] 

Ordinarily, the Court has no power to order tho 
recovery of court-foes by attachment of tho property 
of the defaulter or other process in execution 
proceedings. (Vo! 21) 1084 All 980 (990) * (Vol. 19) 
1932 All 316 (817) * (VoL 6) 1019 Cal 194 
(104): 46 Cal 320 (DB), 

[But see (Vol 21) 1931 Oadh 89G (808).} 

SECTION 28A (C. P, and Berar>~Nofce 1. 

. £1} V Where, a second appeal is dismissed in default 
the only Court which can act under this section is the 
lower appellate Court and not the High Court. 
C8643) Tax Deo (Nag) 124 (126). 

SECTION 29-Noto 1. 

[i] Where the document is an entirely fresh 
document the section does not apply* (*92) 1892 
Bari ReNp 182 p. 442 (444) (DB). 

SECTION 30*— Note Jr 

Where a plaint is returned (or presentation to 
^presented such- Oofiiri 


no fresh court-foe need lie paid. (Vol 11) 1927 Bow 
257 (257) : 51 Bam 286 (DB) * (Vol 18) 1920 Cal gftff 
(356) (DB) * (*12) 85 Mad 567 (578) (FB) * (*81) 8 
Bom 818 (317) (PB), (Overruling (*88) 7 Bom 487 
* (*84) 1884 Pun Be No. 91 p. 263 (264) (DB). 

[2} Where tin* plaintiff on return of plaint, amends 
jt by striking out one of the reliefs and re-presents 
it to tho same Court tho fact that tho court-fee 
stamps had been cancelled by the Court originally 
does not make the plaint one on unstamped document 
when represented. (Vol 18) 1981 Mad 8 (IQ), 

[8] Endorsement on Stamp of date of issue aud 
name of purchaser is not cancellation of stamp. 
(Vol 82) 1945 Burn t (4) (DB). 

[4] Practice in Bombay Testamentary Registry 
enabling petitioner for probate to recant upto actual 
cancellation of Stamps and ask for return of stamps— 
The praotioo of Testamentary Registry retaining 
petition taken on file and original will and returning 
stamps is supported by long usage only; unless at a sub* 
sequent date a fresh application for probate is made, 
th ? ^ remains unproved* (Vol 82) 1946 ' Bom 
1 (4) (DB), 
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[THE] COURT-FEES, ACT 1870 


CHAPTER VI. 


MISCELLANEOUS, 

31. [Repayment of fees paid on applications to Crimiual Court.] Repealed by Llic Code of Criminal 
Procedure (Amendment) Act, 1928 (18 [XVIII] of 1928 S. 163.] 

32. [Amendment of Act VIH of 1859 and Act IX of 1891], Repealed by tlio Repealing and Amonding 
let, 1891 (12 [XII] of 1891.) 

_ 33. Whenever the filing or exhibition in a Criminal Court of a document in respect’ 
Admission in criminal of which the proper fee lias not been paid, is, in the opinion of the 

7hTch°prop°er U f?e^ has not P residin £ Judge, necessary to prevent a failure of justice, nothing 
)een paid. contained in section & or section 6 shall be deemed to prohibit such 

iling or exhibition. 

a 34. (l) The b [Appropriate Government] may from time to time make c rules for 
Sale of stamps. regulating the sale of stamps to be used under this Ac t, the persons 

>y whom alone such sale is to be conducted, and the duties and remuneration of such persons. 

(2) All such rules shall be published in the ^ [Official Gazette,] and shall thereupon 
lava the force of law. 


(3) Any person appointed to sell stamps who disobeys any rule made under this 
ection, and any person not so appointed who sells or offers for sale any stamp, shall be 
>unished with imprisonment for a term which may extend to six months, or with fine which 
□ay extend to five hundred rupees, or with both. 


[a] Substituted for tbe original section by tlio Amending Act, 1891 (12 [XII] of 1891). 

[b] Substituted by A. 0. for “Local Government.” For definition of “Appropriate Government 

see section 1A. 

[c] See different Local Rules and Orders. 

w Substituted by A. 0. for “ local official Gazette. ” 


PROVINCIAL AMENDMENTS 

JNITED PROVINCES 

For section 34 the following section was substituted , viz: — 

“ 84. Any person appointed to sell stamps -who disobeys any rule made under this Act and any person 
ot so appointed who sells or offers for sale any stamps, shall be punished with imprisonment for a term which 
lay extend to six months, or with fine which may extend to five hundred rupees or with both.” 

— United Provinces Act XIX of 193$, [9-1-1939.] 


ENGAL 


SECTION 34A 


After S. 34 the following' Section was inserted u * - - - 

“ S4A. .Where any period is fixed or granted by the Court for the doing of any act prescribed or 
llowed by this Act, the Court may, in its discretion, from time to time, enlarge such period even though vthe 
jriod originally fixed or granted may have expired.” 


—Bengal Act VII of 1935. [2-5-1935.] 


SECTION 34— Note 1. 


[1] A sale of court-fee stamps by a person who has 
ot been licensed to do So is an offence, (’01) 24 Mad 
19 (321) (DB). (A thief also can be guilty of this 
cfenoe). 

[2] A gift of court-fee stamps by a person who has 

urchased them but who has no use for them is not 
rohibitea. (’ll) 1911 Pun L R No. 253 page 939 
144) (DB), .. . 


[3] To establish a charge of an offence under, the 
section it is necessary for the prosecution to identify' 
the stamps alleged to have been wrongfully . sold. 
(Vol 25) 1938 Cal 195 (201) (DB), 

[4] Where a mukhtear who had .purchased a court' 
fee stamp for a client transferred it to another client , 
who had agreed to return another stamp of equal in> 
exchange, it was held that there was no, sale and so/ 
no offence had been committed. (Ypl XS) 1931 Lah 
337 (338) * (’03) 30 Cal 921. (922) (DB), - ; - ' 
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[THE] COURT-FEES ACT, 1S70 


CS^. 35 ^ 363 


35. The a [Appropriate Government] may, from time to time by ^notification in the 
Power to roduco or c [Official Gazette] rod uco or remit, in the whole or in any part of 
remit fooa. d[tho territories u ruler its administration] al 1 or any of the foes mentioned 

in the first and socond schedules to this Act annexed, and. may in lilco manner cancel or vary 
such ordor. 

[a] Substituted by A. 0. for “ Local Crovemmoni ” whu-h had b uni s,uIm! it uUw\ hr th,> “ Oovernor- 

Gonoral of India in Council” by Llio involution Ad. 1' >*20 [XXXVITI] of 1920)* 
s. 2 and Sch I. 

[b] Sec General Statutory Rules and Orders and fnr noUfiojuiun bv the Chief Commissioner 

of Delhi, sec Gazette of India, 1021 Pi. II, p. 0*3. 

[c] Substituted by A. O. lor “ local official < »a/oHr> n which had he mi j*uh*ti(iitt»d for “ Gazette of 

India ” hy the l\n olution Act, 1020 (3S [XXXVT1IJ of 1920b s. 2 and Sch 1. 

[d] Substituted for “British India” hy the devolution Act, VH0 (OS [XXXV111J of 1020), 

2 and Sch I. 

PROVINCIAL AMENDMENT 

BENGAL 


For section 35 t ho following sconmi was substituted, \ i . ■ : — 

“35, (l) The Appropriate Cf,)\m*nmout may, i »f«m time m i '.me, : ubjirt ’•> nn h lamdlthm^nr nitric* 
lions :ih it nuy think fit to impose, by notification in tin* Orient) G\nv e, su-pmid t tji-* pn> mmit of nr reduce ur 
remit, in the whole of Bengal or in any pun thereof, all or a<:\ of the fees nn ufbmad in tin* Him and second 
schedules to t his-. Act annexed and may in like manner c\tue-*! or \ ary such order. 


(2) Tlic appropriate Government may, from time to time by rules, prewnh** the manner in which any 
fee the payment of which is s uwpmtdod under siih-s. (l)may be realized and for thU purpose dbrvt Out such 
fee may be recovered as a public demand, ” 


ORISSA 


—IfcHfrd Jet V!l of Vdd&* [2-5-1035,] 


For section 35 the following scefiuu was substituted* via: — 

“35. (1) The Provincial Government may from time to time subjoin to mui conditions or restrict to us 
Power to suspend, re* as it may think lit to imp. ho, by imlificatiou in the G.wettn suspend the payment 
ducc or remit /ecu* of or reduce or remit, in the whole of Oriswt or in any part thereof, all oi ;uiy 

of the fees mentioned iu Schedules I and II to this Act annexed and may in like u* tuner cancel or vary 
such order. 

(2) Tim Provincial Government may from time to time by rules proscribe the manner in which any 
foe the payment of which is suspended under suW (X) may ho roalizud and for this purpose ditvet that suck 
fee may bo recovered as if it were an a r rear of land revenue, “ 

—Orissa Jet [31-104339,] 

36. Nothing in Chapters II and V of this Act applies to tho commission payable to 
tain aV o fficcr s f 0S o i ° High t!ie Accountant General of the Hgih Court at Fort William, or to the 
Courts. foes which any officer of a High Court is allowed to receive in addition 

to a fixed salary. 


SECTION 35-Note 1. 

El] Order under O 21 B 50 (2) aud (3) of the Civil 
P G granting le&ve to execute a decree against any 
person on the ground that he is a partner— An appeal 
from such order falls under Act 1 of Sch 1 Court- foes 
Act and not under cb (5) of Bombay Government 
Notification No 590, dated 16-9-19*21 issued under 
S, 85+ (Vol 26) 1989 Sind 161 (161) : ILR (1989) Kar 
589 (FB). 

CM An appellant, in an appeal from an order in 
execution reducing the rate of interest payable under 


a decree, must pay ad valorem court-fee on tho 
difference between the amount claimed by him in the 
appeal and that awarded to him in the executing 
Court. (Vol 7) 1920 Pat 876 (377) t 5 Fat n 
Jom: $85. 

[3] Madras Government order Ho. 5791 dated 17th 
May 1948 made in exercise of powers conferred by 
this section, does not apply to a suit by portions who 
claim to be trustees of certain trust property against 
the defendants who put forward the same claim and 
the plaiatids do not concede that the defendants have 
any right to be trustees. (Vol 88) 1945 Mad 102 (108): 
ILR (1945) Mad 584 (DB). 
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COURT-FEES ACT-SCHEDULE I. 

[Note : — In Bihar, Bombay, Central Provinces and Berar, Orissa and the United Provinces 
the fees leviable under the Court-fees Act, 1870, have been increased by way of 
surcharge ; see Bihar Act IX of 1943, Bombay Act XV of 1943, C. P. & Berar 
Act in of 1947, Orissa Aot IV or 1945 and U. P. Act VIII of 1943. The text of 
these Acts is reproduced in an Appendix given at the end of Schedule III of the 
Court-fees Act.] 

Ad valorem fees . 


Number. 


Proper Pee. 


1 . Plaint r 
a [written 
statement 
pleading a set 
off or counter 
claim] or 
memoran- 
dum ofappeal 
(not other- 
wise provid- 
ed for in this 
Act) b [or of 
cr oss-objec-*! 
tion] present- 
ed to any 
Civil or Re- 
venue Court 
except those 
mentioned in 
section 3. b 


When the amount or value of the subject-matter in dispute 
does not exceed five rupees. 

When such amount or value exceeds five rupees, for every 
five rupees, or part thereof, in excess of five rupees, up to 
one hundred rupees. 

When such amount or value exceeds one hundred rupees, for 
every ten rupees, or part thereof, in excess of one hundred 
rupees, up to one thousand rupees. 

When such amount or value exceeds one thousand rupees, 
for every one hundred rupees, or part thereof, in excess 
of one-thousand rupees, up to five thousand rupees. 

When such amount or value exceeds five thousand rupees, 
for every two hundred and fifty rupees, or part thereof, in 
excess of five thousand rupees, up to ten thousand rupees. 

When such amount oi value exceeds ten thousand rupees, 
for every five hundred rupees, or part thereof, in excess of 
ten thousand rupees, up to twenty thousand rupees. 

When such amount or value exceeds twenty thousand rupees, 
for every one thousand rupees, or part thereof, in excess 
of twenty thousand rupees, up to thirty thousand rupees. 

When, such amount or value exceeds thirty thousand rupees, 
for every two thousand rupees, or part thereof, in excess 
of thirty thousand rupees, up to fifty thousand rupees. 

When such amount or value exceeds fifty thousand rupees, 
for every five thousand rupees, or pait thereof* in excess 
of fifty thousand rupees. 

Provided that the maximum fee leviable on a plaint or memo- 
randum of appeal shall be three thousand rupees. 


Six annas. 
Six annas. 


Twelve 

annas. 

Tive 

rupees. 

Ten 

rupees. 

Fifteen 

rupees. 

i 

Twenty 

rupees. 


Twenty 

rupees. 

Twenty- 
. five 
rupees. 


[a] Inserted by tlie Code of Civil Procedure (Act V of 1908), S. 155 and Sch. IV. 

[b] To ascertain the proper fee leviable on the institution of a suit. See the table annexed to this 

Schedule* 


PROVINCIAL AMENDMENTS 


ASSAM 

3?or Article 1 the following article was substituted, via., 


“1. Plaint, 
written state- 
ment pleading J 
a set off or 


When the amount or value of the subject-matter in dispute does not 
exceed seventy-five rupees, for every five ruppes or part thereof 
of such amount or value 

and - 

When such amount or value exceeds seventy five rupees, for every five. 


Six annas* 


Eight annas. 
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counter - claim ( I 
or momoiNiu- I I 
dum of sipiv.il I | 
(iiOt olilior\viw» J j 
pr(>\ idl’d for in j 
this -\.*0 < or , 
of vros.s-ohjoc- J 
tiuu presented 
to any Civil or | 
Revenue Court 
except t U o s o ( 
mentioned in j 
section 3 . | 


[ 


l 


BENGAL 

The following 

1, ** Plaint, f 
written state- 
ment pleading 
ii set-off or 
counter - claim 
or memoran- 
dum of appeal 
(not otherwise 
provided for in 
this Act) or of 
cross- objection 
presented to 
any Civil or 
Revenue Court 
except those 
mentioned in-j 
section 8* 


rupoos or ]>arf- thereof in excels of sovcuty-flve rupees, up to one 
hundred ruptvs 

and 

When Mich amount or \ alue exceeds mie hundred rupee-.. for every ion 
rupees or part iheivni, m **xee.* of one hundred rupo, up to one 
hundred and fifty rupees 

and 

When such amount or \aluo exceeds one hundred and fifty rupoo.M lor 
every ten rupees, or pari thereof, up to aim thousand rupees* 

and 

When sindi amount or \alue eweeds o;io thou.-aud rupees, for every mm 
hundred rupees, or part thereof, in excess ut one thousand rupees, 
up to so veil thousand live hundred rupees 

and 

When Mudi amount or \alne exceeds msycu thousand ti\e hundred rupees, 
lor own two hundred and tifty rupees or pari thereof, in excess of 
s*neu thousand live hundred rupees, up io ien thousand rupees 

and 

When such amount or value exeee.ds ten thousand rupees, for mor\ five 
hundred rupees nr part UwreoU in excess of ten thousand rupees, up 
lo twenty thousand rupees, 

and 

When Midi aiuounl »<r value exeeeds tweuU thousand rupees, for every 
one thousand rupees, or part thereof, in excuhs of twenty thousand 
rupees, up to lift \ Umusaml rupees 

and 

Whoa Mudi amouid nr value e\eeod> tifty thousand rupee-, for every 
five thousand rupees, or part thereof, in excess of tifty thousand 
) u poos. 

Provided that the maximum fee leviable on a plaint ur memorandum of 
appeal '•hull he ten thousand rupee*-.” 

Act XIV of WM< 1*2-12 


artirle was for Art Mu 1, 

When the Amount or value of the MthjeH-t natter in dispuin doe-. not 
exceed C seveuty-live rupees, .for every five rupees or part thereof of 
such amount or value, 

and 

When such amount or value exceeds seventy-five rupees for every five 
rupees or part thereof, in excess of Wvcuty-fivo rupees, up to oue 
hundred rupees, 

and 

When such amount, or value exceeds one hundred rupee*; for every ten 
rupees, or part thereof, in excess of one hundred rupoca up to one 
hundred and fifty rupees. 

When such amount or value exceeds one hundred and fifty rupees, for 
every ten rupees, or part thereof, up to one thousand rupees, 

and 

When such amount or value oxcco&s one thousand rupees, for every one 
hundred rupees, or part thereof, in excess of one thousand rupees, up 
to seven thousand five hundred rupees, 

and 

When such amount or value exceeds seven thousand five hundred rupees, 
for every two hundred and fifty rupees, or part thereof, m excess of 
seven thousand fivo hundred rupees up to ten thousand rupees, 

and 

When such amount or value exceeds ten thousand rupees, for every five 
: hundred rupees* or part thereof, in excess of ten thousand rupees, up 

! \ ^ twenty, thousand rupees, , , 

1 ***' 1 and' ", . 1 V‘- ‘ '■■■ ; 


[Scii. i] 


fhip rupee 
Um a units. 


Our rupee 
two aiiuas. 


Seven rupees 
eight aumis 


I Fifteen 
rupees. 


Twenty-two 
rupees, oight 
. anna?, 

l 

Thirty 
rupees 


; Thirty -sevou 
rupees eight 
nuuute. 






Eight mma& 


One rupee 
two mumft. 

0 m rupee 
two annas. 


Sevan rupees 
eight annas. 


Fifteen 

rupees* 


; Twenty-two 
rupees 

eight annas. 
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Thirty 

rupees. 


Thirty seven 
rupees 

eight annas. 


When such amount or value exceeds twenty thousand rupees, for every 
one thousand rupees, or part thereof, in excess of twenty thousand 
rupees, up to fifty thousand rupees, 

and 

When such amount or value exceeds fifty thousand rupees, for every 
five thousand rupees, or part thereof, in excess of fifty thousand 
rupees: 

Provided that the maximum fee leviable on a plaint or memorandum of 
[| appeal shall be ten thousand rupees.” 

— Bengal Court-fees (. Amendment ) Act IV o f 1922. [29-3-1922.] 

BIHAR 

(1) For the entry in the first column the following entry was substituted : 

“ 1. Plaint, written statement pleading a set-off or counter-claim or memorandum of appeal or 
of cross-objection, not otherwise provided for in this Act, presented to any Civil or 
Revenue Court except those mentioned in section 3.” 

(2) For the “proper fees ” set out in the third column of Sell. I and shown opposite Art. 1 below, the 

proper fees shown against them in the second column (below) were substituted , 


Art. 1. 


Proper fees to be substituted. 


One rupee. 

Seven rupees and eight annas. 
Fifteeu rupees. 

Twenty-two rupees and eight annas. 
Thirty rupees. 

Thirty -seven rux^ees and eight annas. 


“ Proper fees ” set out in Schedule I of 
the Principal Act. 

Twelve annas 
Five rupees 
Ten rupees 
Fifteen rupees 
Twenty rupees 
Twenty-five rupees 

(3) The proviso in Art. I was omitted. 

— Bihar Orissa Act II of 1922. [21-8-1922.] 

(4) After the entries in the second column against Art. 1 the following proviso was added , via. : 

“Provided that the maximum fee leviable on a plaint or memorandum of appeal shall he ten 
thousand rupees.” 

— Bihar Act XVII of 1989 . 

BOMBAY 

For Article 1 the following article was substituted : 


[2-11-1939.] 


“ 1. Plaint, f 
written state- 
ment pleading | 
a set off or 
counter - claim 
or memoran- 
dum of appeal 
(not otherwise 
provided for in 
this Act) or of 
cross-objection 
presented to 
any Civil or 
Revenue Court 
except those 
mentioned in 
section 3. 


of the subject-matter in dispute does not 


When the amount or value 
exceed five rupees. 

When -such amount or % r alue exceeds five rupees, for every five rupees, 
or part thereof, in excess of five rupees, up to one hundred rupees. 

When such amount or value exceeds one hundred rupees, for every ten 
rupees, *or part thereof, iu excess of one hundred rnpees, up to one 
thousand rupees. 

When such amount orvalue exceeds one thousand rupeos, for every one 
hundred rupees, or part thereof, in excess of one thousand rupees, 
up to five thousand rupees. 

When such amount or value exceeds five thousand rupees, for every 
two hundred and fifty rupees, or part thereof, in excess of five 
thousand rupees, up to ten thousand rupees. 

When such amount or value exceeds ten thousand rupees, for every five 
hundred rupees, or part thereof, in excess of tan thousand rupeps, 
up to twenty thousand rupees. 

When such amount or value exceeds twenty thousand rupees, for every 
one thousand rupees* or part thereof, in excess , of twenty * thousand 
rupees, up to thirty thousand rupees. 

When such amount or value exceeds thirty thousand rupees, for"' every 
- , two thousand rupees, or part thereof, in excess. oL thirty thousand, 

rupees, up, to fifty thousand rupees. 

When such amount or.value exceeds fifty thousand rupees, for every five 
thousand rupees, or part thereof, ' in excess of fifty 1 thousand 
rupees. 

Provided that the maximum fee leviable on a plaint of memorandum of 
appeal shall be ten thousand rupees.” " 

—Boinbay Finance ActIIofJ982. [S0-3rl932] 


Six annas. 


Six annas. 

Twelve 

annas. 


Five rupees. 


Fifteen 
rupees. * 

Twenty-two 
.rupees and 
eight annas, 

' Thirty 
rupees. K 

% _ 

Thirty 

rupees. 

Thirty 

rupees. 
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CENTRAL PROVINCES 

(1) Before the word “ presented ” in the first; column the words “in any suit between landlord 
and tenant for an an oar of rent” wore inserted. 

— C. r. Act XVI of 193$. [2 1-5-1935.] 

(2) In the first column of Art* 1 the words “ or of cross-objection ** worn omitted . 

— C. P. A Herar Act TX of 1941. [30-U19UJ 


MADRAS 


Following article was substituted for Art* 1 


“ 1. Plaint, f 
or w r i 1 1 o n 
stat omen t 
pleading a set- 
off or counter- 
claim or memo- 
randum of ap- 
peal (not other- 
wise provided 
for in this Ae.G 
presented t o 
any Civil or 
Revenue Court 
except those 
mentioned in 
section Jh -J 


DRISSA 


When the amount or value of the subject-uut tor in dispute does not 
oxtvotl five rupees. 

When sm-h amount or value exceeds five rupees, for every five rupees* 
or purl thereof, inexemsof five rupees, up to one hundred rupees’ 

When such amount or value exceeds one hundred rupees, for every ton 
rupee**, or part thereof, in excess one hundred rupees, up to one 
thousand rupees. 

When such amount or value exceeds oun thousand rupees, for every ono 
hundred rupees, or part thereof, in excess of one thousand rupees, 
up to five thousand rupees. 

When such amount- or value exceeds five thousand rupees, for ovorv "two 
hundred and fifty rupees, or part thereof, in oxeoss of five thousand 
rupees, up to tun thousand rupees. 

When such a mount or value exceeds ten thousand rupees, for every five 
hundred rupees, or part thereof, in excess of ton thousand rupees, 
up to twenty thousand mpeos. * 

When sucjh amount or value exceeds twenty thousand rupees, for every 
ono thousand rupees, or part thereof, in excess of twenty thousand 
rupoes, up to thirty thousand rupees. 

When such amount or value exceeds thirty thousand rupees, for every 
two thousand rupees or part thoroof, in excess of thirty thousand 
rupees, up to fifty thousand rupees. 

When such amount or value exceeds fifty thousand rupees, for every 
five thousand rupees, or part thereof in excess of fifty thousand 
rupee". 

-■Madras Act V of 1942. 


For Article 1 lho following Article was substituted* v i /. 


“ (1) Plaint, ( 
vriiten statq- 
nenfc pleading I 
b set-off or ! 
sounfcer claim 
>r memo ran- 
lum of appeal’ 
not otherwise 
irovided for in 
his Act) pre- 
eafcad to any 
Hvil or Ra- 
enu© Cour t-; 
xcepfc those 
uentioned in 
action 3* 


When the amount or value of the subject-matte* in dispute does not 
exceed five rupees. 

When such amount or value exceeds five rupees, for every five rupees, 
or part thereof, in excess of five rupees, up to one hundred rupees. 

When such amount »r value exceeds one hundred rupees, for every 
ten rupees, or part thereof, in excess of one hundred rupees, up to 
five hundred rupees* 

When such amount or value exceeds five hundred rupees, for every ton 
rupees, or part thereof, in excess of five hundred rupees up to one 
thousand rupees. 

When such amount or value exceeds cm thousand rupees, for every one 
hundred rupees, or part thereof, in excess of one thousand rupees, 
up to seven thousand five hundred rupees. 

When such amount or value exceeds seven thousand five hundred rupees* 
for every two hundred and fifty rupees, or part thereof, in excess of 
seven thousand five hundred rupees, up to ten thousand rupees. 

When such amount or value exceeds ten thousand rupees, for every five 
hundred rupees, or part thereof, is excess of ten thousand rupees, 
up to twenty thousand rupees. 

When such amount or value exceeds twenty thousand rupees, for every 
one thousand rupees, or part thereof, in excess of twenty thousand 

■ ■- -rupoegfc up to thirty thou^l rugees. 


Eight annas, 


Niue annas. 

Ono rupee 
two annas. 


Seven rupees 
eight annas. 


Fifteen 

rupees. 

Twenty-two 
rupees eight 
annas. 

Thirty 

rupees. 


Thirty 

rupees. 


Thirty 

rupees. 

[$0-3-1942,} 


Six annas* 


Six mn as,- . 
One rupee* 

One rupee 
two annas 


i 

1 Severn rupees 
; eight annas 

Fifteen 

rupees* 

Twenty-two 
rupees eight 
annas* 

Thirty 
j rupees* 
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When such amount or value exceeds thirty thousand rupees, for every 
two thousand rupees, or part thereof, in excess of thirty thousand 
rupees, up to fifty thousand rupees. 

When such amount or value exceeds fifty thousand rupees, for every 
five thousand rupees, or part thereof, in excess of fifty thousand 
rupees. 


Thirty 

Rupees. 

Thirty-seven 
rupees eight 
annas.” 


— Orissa Court-fees {Amendment) Act V of 1939, {31-10-19391 

PUNJAB 

(1) For Art. 1 the following Article was substituted. , viz : — 


“ 1. Plaint, 
written state- 
ment, pleading, 
a set-off or 
counter claim 
or memoran- 
dum of appeal 
(not otherwise 
provided for in^ 
this Act) or of 
cross-objection 
presented to 
any Civil or 
Revenue Court 
except those 
mentioned in 
section 3, 


T When the amount ot value of the subject-matter in dispute does not 
exceed five rupees. 

When such amount or value exceeds five rupees, but does not exceed five 
hundred rupees, for every five rupees or part thereof in excess of 
five rupees up to one hundred rupees. 

When such amount or value exceeds one hundred rupees, but do ©9 not 
exceed five hundred rupees, for every ten rupees or part thereof in 
excess of one hundrod rupees up to five hundred rupees. 

When such amount or value exceeds five hundred rupees, for every ten 
rupees or part thereof up to one thousand rupees. 

When such amount or value exceeds one thousand rupees, for every one 
hundred rupees or part thereof in excess of one thousand rupees up 
to five thousand rupees. 

'i When such amount or value exceeds five thousand rupees, for every two 
hundred and fifty rupees or part thereof in excess of five thousand 
rupees up to ten thousand rupees. 

When such amount or value exoeeds ten thousand rupees, for every five 
hundred rupees or part thereof in excess of ten thousand rupees up 
to twenty thousand rupees. 

When such amount or value exceeds twenty thousand rupees, for every I 
one thousand rupees or part thereof in excess of twenty thousand 
rupees up to thirty thousand rupees. 

When such amount or value exceeds thirty thousand rupees, for 
every two thousand rupees or part thereof in excess of thirty 
thousand rupees up to fifty thousand rupees. ' 


Six annas. 


Six annas. 


Twelve 

annas. 

One rupee 
two annas. 

Seven rupees 
eight annas. 

Fifteen 

rupees. 


Twenty-two 
rupees eight 
annas.' 

Thirty 

rupees. 

. Thirty 
rupees. 


• When such amount or value exceeds fifty thousand rupees for every five Thirty 
1 1 thousand rupees, or part thereof in excess of fifty thousand rupees. | rupees.” 
(2) The proviso as to the maximum after the ninth entry in the second column was omitted. 

— Court-fees {Punjab Amendment) Act, VII of 1922. [ 23-11-1922 .] 


The amendments made in the article by the Bombay Finance Act II of 1932 continue in force in the 
Province of Sind by virtue of S. 2 of the Bombay Finance (Sind Amendment) Aot, I of 1938. 

UNITED PROVINCES 

(1) In Art, 1 for the entries in the second and third columns the following entries ware substituted 

41 When the amount or value of the subject-matter .in dispute does not exceed five rupees. Six annas. 

When such amount or value exceeds five rupees, »f or every five rupees or part thereof in excess annas, 

.of five rupees, up to one hundred rupees. . - , . , 

When such amount or value exceeds one hundred rupees, for every ten rupees or part Twelve 
thereof in excess of one hundred rupees, up to three hundred rupees. * anhas. 

When §uch amount or value exceeds three hundred rupees, for every ten rupees-or part- there- ■ ; fourteen 
of in excess Of three hundred rupees, up to five hundred rupees. - - * " annas. 

When such amount or value exceeds five hundred rupees, for every ten rupees or part "One rupee ’ 

thereof in excess of five hundred rupees, up to one thousand rupees; / - - - 'four annas. 

When such amount or value exceeds one thousand rupees, for every one hundred rupees Or Seven rupees' 
part thereof in excess of one; thousand rupees up to five thousand rupees. . * eight .annas. : 

When such amount or value exceeds five thousand rupees for every two hundred and fifty’ ' . - .Fifteen 
rupees or part thereof in excess of five -thousand rupees up to ten thousand rupees. ; - ; ; nipe6& - 
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When sucli amount or value exceeds ten thousand rupoos, for ovorv fivo hundred rupee? or 
part thereof in excess of ten thousand rupoos up to twenty thousand rupees. 

When such amount or value exceeds twenty thousand rupees, for every one thousand rupo.v 
or part thoreof in excess of twenty thousand rupoos, up to thirty thousand rupees. 

When such amount or value oxceods thirty thousand rupees, for every two thousand rupees 
or part thoreof in excess of thirty thousand rupees, up to fifty thousand rupees. 


Tweuty-two 
rupees eight 
annas. 
Thirty 
rupees. 
Thirty 
rupees. 


When such amount or value exceeds fifty thousand rupees for even five thousand rupees n r 
part theroof in excoss of fifty thousand rupoes. 


Provided that the maximum fee leviable on a plaint or memorandum of appeal shall be ion 
thousand rupeos.” 


— U.P. Ads n of me and XIX of ms, 

(2) The words “or of a cross-objection” in the first column were omitted by 

—r. /\ Act XIX of tins. 


CENTRAL PROVINCES 


Article 1-A 


Thirty-seven 
rupees eight 
annas. 


! 

[M./- mo] 

f 0-1 -1030.] 


After Article 1 the following article was inserted : 


“ 1-A. Plaint* 
written statement 
pleading a set-off 
or counter-claim 
or memorandum 
of appeal (not 
otherwise provid- 
ed for in this Act) 
a [* * *] presented 
to any Civil or 
Revenue Court 
except those men- 
tioned in S. 8 in 
suits other than 
those provided 
for in Article 1. 


When tho amount or value of fho subject-matter in disputation j 
exceed five rupeos. j 

When such amount or value exceeds five rupoes for ovorv five rupoes ' 
or part theroof, in oxcoss of five rupoes up to one hundred rupees 1 

When such amount or value exceeds one hundred rupees, for every ton | 
rupoos or part thereof, in excess of one hundred rupees, up to one 
thousand rupees. 

When such amount or value exceeds one thousand rupeos, for every o no 
hundred rupees or part thereof, in excess of ouo thousand rupees, up 
to fivo thousand rupoes. 

When such amount or value exceeds five thousand rupees, for every two 
hundred rupees or part thereof, ’ui exivws of five thousand rupoes,' 
up to ten thousand rupoos. 

When such amount or value oxceods ton thousand rupees, for every five 
hundred rupees or part thereof, hi excess of ten thousand rupees, 
up to twenty thousand rupees. 

When such amount or value exceeds twenty thousand rupees, for every 
one thousand rupees, or part thereof, in excess of twenty thousand 
rupees up to thirty thousand rupeos. 

When such amount or value exceeds thirty thousand rupees hr every 
two thousand rupees or part thereof, in excess of thirty thousand 
rupees up to fifty thousand rupees. 

When such amount or value exceeds fifty thousand rupees, for every \ 
fivo thousand rupeos or part thoreof, in excess of fifty thotwanil » 
rupees: # } 

Provided that the maximum foe leviable shall not ‘exceed fivo thousand ? 
rupees," 


Six annas. 

Six annas. 

Twelve 

annas 

Six rupees. 


Ten rupees, 


Twenty 

rupee*#. 


Thirty 

rupees, 


Thirty 

rupee*. 


Thirty 

rupees. 


[a] Tho words “or of cross-objection” wore omitted by 


p. Act xn of me, $1-5-1935,3 


Schedule l Article 1— Synopsis. 

1, Scope, 

2, Written statement pleading set-off or 

counter-claim. 

$» w Not otherwise provided for in this Act.*’ 

4. Memorandum of cross-objections. 

5, Cross-objection as to costs. 

0, Valuation of appeal— General. 

7, Appeal from conditional decree— Valuation 
of. 1 . . 


~q P» Act IX of mt, [804-1041.] 

S. Appeal from final decree In suit relating 
to mortgage. 

9. Appeal against persona! decree for balance 

against mortgagor. 

10. Appeal by one of several plaintiffs or 

defendants. 

11. Subsequent Interest# 

12. Appeal as to costs. 

13. Appeal from order, 

*4. Order rejecting plaint or dismissing suit 
for insufficiency of court-fee— Appeal 
from. 
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15. Appeal against order under O. 21, R. 50. 

1 6. Award. 

17. Appeal seeking to exonerate or make 

liable property. 

18. Decree against several persons — Appeal by 

one seeking exoneration. 

19. Lower Court exonerating a party from 

liability — Appeal seeking to make him 

liable. 

20. Separate appeals arising from same suit. 

21. Appeal relating to priority of claims 

against same debtor. 

22. Proviso. 

1. Scope. — [1] The article will not apply unless 
the fee is made leviable by some provision in the body 
of the Act (Vol 28) 1941 Nag 129 (130) (S. 4, Court- 
fees Act does not apply to an appeal from decree 
passed by District Judge under S. 14 OP Local 
Fund Audit Act — No ad valorem fee leviable on such 
appeal.) 

[2] Where there are any specific rules in the body 
of the Act as to the mode of valuing the subject- 
matter of a suit, the valuation must be made 
according to such rules for the purpose of this 
article. (Vol 11) 1924 Pat 582 (585) *. 3 Pat 640. 

[3] Where a special mode of computing the value 
of the subject-matter is prescribed in the Act the 
value should be calculated accordingly for the levy 
of court-fee under this article. (Vol 24) 1937 Mad 
46 (49,50): ILR (1987) Mad 284 (DB) * (Volll) 
1924 Pat 582 (585, 586): 8 Pat 640. 

[4] This article applies to an appeal from a 
subordinate Court to a chartered High Court even 
though the words “ except those mentioned in S. 3 ” 
obviously seem to exclude such appeal from Court- 
fee. (Vol 12) 1925 Pat 392 (394) : 4 Pat 336 (FB) * 
(Vol 33) 1946 Lah 280 (281) (FB) (Obiter.) 

[5] The words “from a decree ” do not occur in 
this article after the words “memorandum of 
appeal” and hence the application of this article 
cannot be restricted to an appeal from a decree. 
(Vol 26) 1939 All 127 (129) : ILR (1939) All 142. 

[6] Appeal filed in High Court under the Gujarat 
Talukdars Act (IV of 1888) — This article does not 
apply — Such an appeal is an application within 
Sch II, Art 1. (*92) 16 Bom 408 (413) (DB). 

[7] Suit to surcharge and falsify accounts already 
furnished and to recover , specific sums— Suit is not 
for accounts — Plaintiff must value and pay ad valo- 
rem court-fee on basis of specific sums. (Vol 33) 
1946 Mad 186 (137). 

2* Written statement* pleading set-off or 
counter-claim. — [1] This article applies to written 
statement, pleading a legal set-off as well as an 
equitable set-off without distinction. (Vol 30) 1943 
Bom 227 (228) * (Vol 30)- 1943 Nag 314 (314): ILR 
1944 Nag 260 * (Vol 27) 1940 Nag 177(178): ILR 
(1941) Nag 753 * (Vol 26) 1939 Cal 415 (416) (DB) 

* (Vol 25) 1938 All 522 (523) * (Vol 23) 1936 Nag 222 
(222) : ILR (1937) Nag 99 ♦(Vol 22) 1985 Mad 115 (115) : 
58 Mad 338 (DB) * (Vol 20) 1933 Mad 203 (204). 


[But see (Vol 24) 1937 Lah 73 (75) (DB) (Article 
applies only when legal set-off is claimed — Nc 
Court-fee necessary fora claim for equitable set-off.) 
♦ (Vol 21) 1934 All 115 (117) (Do) * (Vol 17) 1930 
All 875 (876) (DB) (Do) * (Vol 1) 1914 Bom 299 
(299) : 38 Bom 631 (DB) (Do).] 

[2] Court-fee is payable on the full amount sought 
to be set-off. (Vol 27) 1940 Nag 177 (178): ILR 
(1941) Nag 273 * (Vol 22) 1935 Pat 110 (111) (DB) * 
(Vol 10) 1923 All 118 (119) : 45 All 218 (DB). 

[But see (Vol 14) 1927 Nag 74 (75).] 

[3] The Court cannot go into the question of 
set-off unless the proper court-fee has been paid. 
(Vol 4) 1917 Low Bur 179 (180) (DB) * (Vol 30) 1943 
Nag 314 (314) : ILR (1944) Nag 260. 

[4] No claim in excess of the amount on which 
court-fee is paid should be decided. (Vol 30) 1943 
Nag 314 (314, 315) ; ILR (1944) Nag 260. 

[5] In the following cases court-fee was held not 
necessary on the written statement : 

(а) Adjustment. (Vol 24) 1937 Lah 62 (62) ((1908) 
Pun Re No. 85 relied on.) 

[6] Payment. (Vol 17) 1930 Oudh 140 (141): 5 
Luck 621 * (’10) 12 Cal L Jour 351 (355) (DB) (Claim 
for deduction under S. 108, Cl (f), T. P. Act, for sum 
spent for repairs is not set-off.) 

(c) Defendant pleading in a suit for accounts that 
money would be due to him and asking for decree 
for that balance. (Vol 1) 1914 Sind 137 (138): 8 
Sind L R 124. 

(d) Where there is no counter-claim but only 
claims as to items in the particular account. (Vol 20) 
1933 Mad 853 (353). 

(e) Written statement not asking for cross-relief. 
(Vol 27) 1940 Rang 300 (303): 1940 Rang L R 529. 

[б] In a suit for profits by a cosharar against 
lambardar, the defendant’s claim for half share of 
money kept with plaintiff by a third person is a 
counter-claim chargeable with court-fee. (Vol 17) 
1930 Oudh 140 (141) : 5 Luck 621. 

[7] Award in arbitration pending suit— Defendant 
claiming set-off of amount due under the award 
should pay court-fee on the claim. (Vol 12) 1925 
Sind 266 (268) : 18 Sind L R 111 (DB). 

3. “Not otherwise provided for in this 
Act *\ — [1] An appeal from an order of a lower 
Appellate Court on an application under S. 9, Bengal 
Act VI of 1862, not being otherwise provided for by 
the Court-fees Act, may be admitted on 6 annas 
stamp. (*70) 14SuthWR 21(22). 

[2] This article will not apply to suit or appeal 
coming under Sch II Art 17. (Vol 28) 1941 Lah 123 
(125) : ILR (1941) Lah 234 (FB). 

[3] The words “not otherwise provided for” refer 

to provisions fixing court-fee for a particular matter. 
081) 3 All 108 (109, 110, 111, 112) (FB). (Article 
applies to a case coming under S. 17). 1 

[4] Suits falling under one of the clauses. of S. 7— 

Court-fee to be computed in accordance With it. 
(Vol 6) 1919 Lah 363 (364) M919 Km Re No. 61 
(DB) , " " " 
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Sell. I Art I. (contd.) 

4. Memorandum of cross-objections.— [1] 

Where this provision is applicable, the court- fee on 
the cross-objections cannot be charged under any 
other provision of the Act. (Vol 17) 1080 Mad 22 
(24) * (Vol 11) 1024 All 175 (175) : 45 All 537 * (Vol 6) 
1910 Cal 620 (622) (DB) * (Vol 3) 1016 Bom 150 
(151): 40 Bom 541 (DB) * (Vol 8) 1021 Cal 55 
(56) (DB). 

[2] Decree appealed from one in favour of respon- 
dent— Objections to the findings alone but not to the 
decree, are not cross-objections liable to court-fee. 
(Vol 34) 1037 Oudh 512 (512) (DB) * (Vol 0) 1022 
All 280 (280): 44 All 577 (DB) (Even if the doeroo is 
sought to bo supported on ground othor than that 
taken by the trial Court.) * (Vol 0) 1922 Pat 483 
(484) : 1 Pat 25S * (Vol 1) 1917 All 158 (15S). 


[3] Cross-objection claiming arroars of main- 
tenance for a period prior to suit and for enhance- 
ment of rate of maintenance after the date of 
decree— Court-foe on cross-objection must he paid 
ad valorem on the amount of arroars and on the 
second relief on ten times the annual amount of 
enhancement under 8. 7 (ii). (’80-43) Tax Doc (Nag) 
76 (77, 78). 


the cross-objection must boar ad valorem fee under 
this article. (Vol 20] 1933 Oudh 528 (520) : 9 Luck 
406 (1)B] * (’36] 11 Luck 79 (80 (DB) * (’37) 39 
Pun LB 580 (5891 * (Vol 12] 1925 All 119(119): 17 All 
S9 * (Vol 5) 1918 All 185 (138) : 10 All 93 * (Vol 5) 
1018 Pat 1 15 (1 15) : 3 Pat L Jour 197. 

[But see (Vol 21] 1931 All 728 (729] : 57 All 151 * 
(Vol 17) 1930 Lib 570 (588) : 11 Lib 503 (DB).] 

[10] Cross-objection relating to a claim to the 
possession of revenue-paying land must bo valued 
according to the jurisdictional value and not under 
S. 7 (\ ) as the section does not apply to cross-objoutiou. 
(Vol 12) 1925 All 119 (1 10): 17* All 80 (Following 
(Vol U) 1921 All 175: 15 All 537). 

[See however i'36-UJ) Tax Dec [(Nag) 76(77,78)] 

5. Cross-objection as to costs. — (Ij Gross-objec- 
tions relating to costs are assessable with coirrt-feo 
undm* ibis article. (Vol 17) 1930 All 832 (834): 52 
All 1020 * (Vol 190 1926 Lab 615 (610) (DB) * 
(Vol 16) 1920 Put ‘286 (287): 8 Put 513 * (Vol 26) 
1939 Rang 375 (376) : 1939 Bang L E 171 * (Vo) 12) 
192;, Rang 115 (1 16) : 2 Bung 637 (DB). 

[But see (Vol vS) 1,921 Cal 65 (58) * (‘93) 1803 All 
W N 55 (55, 56) (FB).] 


[4] Manager of Math filing suit— Removed after 
decree — Successor filing appeal — Preliminary objec- 
tion to maintainability of appeal dismissed — Second 
respondent not preferring appeal against order 
raising the same objection in second appeal^ Held 
ad valorem fee should be paid on Uto objection. 
1*36-43) Tax Dec (Nag) 9 (10). 

[5] Suit for possession and mosno profits— Future 
mesne profits refused— On defendant’s appeal 
plaintill claiming future mesne profits in his cross- 
objeotion —Held, no court-fee was payable on the 
claim for future mesne profits, (Vol 24) 1937 Mad 
46 (49, 50) : ILR (1937) Mad 281 (DB), 

[6] Cross-objections in appeals arising out of 
redemption suits must be stamped ad valorem on the 
amount by which the decretal amount is sought to be 
reduced. (Vol 21) 1934 Oudh 246 (251) t 9 Luck 
657 (DB). 

[7] Suit under S. 92, C. P. C.— Decree against 
defendant trustee for refund of Bs. 6,000— Plaint i If 
appealing on other grounds against docroe— Defen- 
dant filing cross-objection seeking to set aside decree 
for Rfl. 6,000— Defendant must pay court-fca on 
Rs. 6*000, (Vol 8) 1916 Bom 160 (151): 40 Bom 
541 (DB). 

[8] Decree for foreclosure awarding future 
interest till payment— In plaintiff’s appeal defendant 
filing cross-objection— Held, where the amount 
declared due, at the date of decree could be ascer- 
tained from the judgment and decree, that should be 
the value of the cross-objection and Curture interest 
need not be taken into account. (Vol 1) 1914 All 620 
(521) : 86 All 40{FB). 

. [9j Sven where the subject-matter in dispute in 
th& erbssrobjeotiona is not capable of valuation and 
by Art, 17 of Sch. II or the appeal in 
obiacticm is filed is governed by Art, 17; 


6. Valuation of appeal “-General, — [1] Where Uio 
subject-matter in appeal coincide* w ith the subject- 
mat lor in the suit, the value of the appeal for pur- 
poses of court-fee will be the sum* as that of the suit. 
(Vol 11) 1921 Laii 530 (530) I 5 Lab 137 (DB), 


[See (’36-13) Tax Deo (Nag) 120 (123) (Whole suit 
dismishcd-Subject-mattor in plaintiff** appeal Mho 
samp.) * (Vol 28) 1941 All 295 (297) (Suit doe rood- 
Subject-matter in defendant** appeal is the same.) 
* (Vol 16) 1929 Said HU (161) (DB) »Du) * (Vol 1) 
1914 All 273(975) : 36 All 322 (Suit for possesaion- 
Doftmdaufc quostioniug title claiming retention of 
possession till hor dower was paid - in appeal the 
subject-matter is the property and not the dower 
dobfc.) 


[2] Whore the auhjecf>mafctor i* di Hermit, the value 
of the appeal for purposes of court-feo will bo different 
* (Vol 25) 1938 Mad 498 (499) : ILR (1938) Mad 981 
(DB) * (Vol 23) 1986 Lah 935 (986) * (Vol 22) 1985 
Nag 83 (86) (FB) * (Vol 14) 1927 Pat 123 (125): 6 
Pat 17, 


[3] Where the appellant reduces his claim or with* 

draws from the contest in respect of portion, the value 
of the appeal will be reduced to a proportionate extent* 
( 86-/3) lax Dee (Nag) 47 (49) * (Vol 16) 1939 All 
S08 (809) (DB) * (Vol 14) 1927 Lak 548 (518). . 

[4] Defendant appealing against a decree for 
possession of land or houses and claiming dismissal 
of the suit must pay court-foe on the value of the 
appeal as determined under 8, 7 (v), (Vol 18) 1981 
Cal 888 (385) * (Vol 12) 1925 Mad 323 (324): 48 Mad 
652 * (Vol 9) 1922 All 358 (859): 44 AH 629, 

[5] In an appeal of which the subject-matter is a 

claim to the possession of land, the trees standing on 
the laud need not be separately valued, (Vol 14) 
1927 Mad im (1004) (DB), .. ' 
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Sch. I Art. I ( contcl .) 

7. Appeal from conditional decree — Valua- 
tion of. — [1] Decree for relief sought conditional 
upon payment of money — Value of subject-matter in 
appeal against condition being sum of money ordered 
to be paid — Ad valorem oourt-fee payable. (Vol 97) 
1940 Mad 955 (955, 956) (Suit for possession.) 

* (Vol 7) 1920 Oudh 308 (308, (Do) * (Vol 7) 1920 
Pat 222 (222) : 5 Pat L Jour 455 * (’09) 81 All 
265 (270) (Suit for freclo sure— Decree conditional on 
redemption of prior mortgage) * (*87) 1887 Bom P J 
464(465) * (’84) 1884 Pun Be No. 33, p. 83 (85) (PB) 
(Sch. II, Art. 17 (vi) does not apply.) * (Vol 8) 1921 
Lah 371 (372) (Suit for possession-decree for redemp- 
tion) * (Vol 32) 1945 Bom 504 (509): I LB (1945) Bom 
629 (DB) * (Vol 33) 1946 Nag 160 (160) (Relief reduc- 
tion of amount.) * (Vol 26) 1989 Mad 49 (50) : ILR 
(1989) Mad 328 (DB). 

[See however (Vol 11) 1924 Lah 530 (530) : 5 Lah 
137 (DB) * (11) 33 All 705 (707).] 

[2] Decree for possession conditional upon pay- 
ment of money — Value of defendants appeal against 
the decree for possession is the value of the suit in 
the trial Court. (Vol 27) 1940 Mad 955 (955) *(Vol 15) 
1928 Mad 929 (929) (DB) * (Vo) 3) 1916 Lah 15 (17): 
1916 Pun Re No. 25 (DB) (Even where defendant 
asks for enhancement of money in the alternative.) 

[3] If the dispute in the appeal against a decree 
for possession conditional upon payment of a sum of 
money is confined to the amount payable by the 
plaintiff, such amount will determine the value of 
the appeal. (Vol 12) 1925 Mad 323 (324): 48 Mad 
652. 

[See however (1900) 28 Mad 84 (85) (DB).] 

[4] Decree for possession conditional upon defen- 
dant’s failure to pay specified amount before a date — 
Value of plaintiff’s appeal is the same as in the suit. 
(Vol 7) 1920 Oudh 308 (308). 

[5] In a suit for possession defendant denied plain- 
tiff’s title and claimed payment of dower debt — 
Suit decreed without any direction for payment — 
Appeal by defendant — Held , court-fee payable was 
the same as in the suit — Additional court-foe for 
claim for dower was not payable. (Vol 1) 1914 All 
273 (275): 36 All- 322. 

8. Appeal from final decree in suit relating 
to mortgage. — [1] An appeal from a final decree in 
a mortgage suit is chargeable with an ad valorem fee 
under this article. (Vol 7) 1920 Bom 101 (101) 

* (Vol 6) 1919 Pat 425 (425) * (13) 35 All 476 (478) 
(PB). 

[See however (Vol 25) 1938 Nag 409 (411): ILR 
(1938) Nag 423 (PB) (Order refusing to grant time for 
payment of money and final decree— Appeal against 
the decree on the ground that time ought to have 
been allowed— No dispute as to amount— Sch. II 
Art. 17 (VI) applies.) * (’86-48) Tax Dec (Nag) 58 
(54, 55).] 

9. Appeal against persona! decree for balance 
against mortgagor.— [1] An appeal from a personal 
decree against the mortgagor under O. 34, R. 6, 
Oivil P. C. is chargeable with an ad valorem court-fee 
under this article. (*35) 62 Oal 568 (569) * (Vol 11) 
1924 All 292 (293) (DB) * (Vol 8) 1916 All 357 (358) 


* (Vol 2) 1915 Oudh 122 (123) : 18 Oudh Oas 121 

* (Vol 32) 1945 Mad 425 (425, 426) (Merely because 
in one application orders were prayed for an assign- 
ment of the decree under O. 21, R. 16 and for 
personal decree under 0. 31, R* 6 the defendant could 
not be permitted to file a civil miscellaneous appeal 
and pay the lessor court-fee.) 

[2] The fact that an appeal by the mortgagor 
against the preliminary decree for sale, on which he 
has paid ad valorem fee is pending will not affect the 
question of court-fee payable on an appeal from the 
personal decree. (’35) 62 Cal 563 (569). 

[8] Preliminary decree permitting mortgagee to 
apply for personal decree against mortgagor for 
balance due after sale — Ad valorem court-fee should 
be taxed — After sale balance^ due -is the value of 
appeal — Otherwise value is conjectual. (Vol 21) 1934 
Mad 230 (231): 57 Mad 632 (DB). 

10. Appeal by one of several plaintiffs or 
defendants. — [1] One of several plaintiffs or defen- 
dants appealing against the whole decree— Oourt-fee 
is payable on the whole appeal ami not meroly for 
his share of liability. (’07) 4 All L Jour 130 (131) 

* (’93) 15 All 112 (115) (DB). 

11. Subsequent interest. — [1] No court-fee is 
payable on a plaint in respect of interest accruing 
after the institution of the suit. (Vol 24) 1937 Nag 6 
(8, 9) * (Vol 21) 1934 Pat 571 (573) : 14 Pat 4 (SB) 
(Overruling on this point (Vol 9) 1922 Pat 387: 1 
Pat 19 and (Vol 7) 1920 Pat 376 : 5 Pat L Jour 285 by 
implication). 

[2] The following are the views on the question 
whether court-fee is ieviable in Appeal in respect of * 
interest subsequent to institution of suit: 

(a) A plaintiff-appellant claiming future interest 
is bound to pay on the appeal court-fee on the 
amount of interest claimed up to the date of the 
presentation of the appeal. (Vol 24) 1937 Nag 6 
(8, 9) * (’36-43) Tax Dec (Nag) 12 (16) (But not on 
future interest beyond that date.) * (Vol 6) 1919 
Oudh 305 (305) : 22 Oudh Oas 1. 

(b) Plaintiff’s claim as to interest from institution 
of suit till realization refused — Appeal claiming 
same — Ad valm'em oourt-fee on the interest calcu- 
lated up to the date fixed for redemption— As regards 
interest accruing subsequently till realization, Oourt- 
fee of Rs. 10 is payable under SclL II Art. 17 (vi) 
(Vol 30) 1943 Lah 275 (280, 281) : ILR (1944) Lah 24 
(PB) * (Vol 32) 1945 Pat 145 (146) : 23 Pat 905 {Ad 
valorem court-fee on pendente lite interest). 

( c ) Mortgage decree allowing interest up to date 
fixed for redemption — Appeal claiming interest up to 
realization — The proper court-fee is Rs. 10 under 
Sch. II 'Art. 17 (vi). (Vol 30) 1943 Lah 275 (280): 
ILR, (1944) Lah 24 (PB) *(’05) 27 All 559 (561) 
(DB). 

(d) In an appeal by the debtor, if the amount 

declared by the Court to be due at the date of the : 
decree can be ascertained by reference to the judg* ' 
ment, the court-fee on the appeal shouldbe pompiitad ' 
according to the decretal amount Including;; the 
interest up to the decree* but no . 

paid in regard tojfche interest acmun^,.stths^G(ueatIy. - 
(Vol 17) 1930 Oudh \ / 
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Sch. I Art I. {con id.) 

(e) Mortgage docreo passed awarding interest up 
to date fixed for redemption — Defendant appealing 
from the deereo — Court-fee on the appeal must bo 
paid in respect of it. (’13) 35 All 94 (98) (DB). 

[See (Vol 24) 1937 Nag 6 (8, 9) (Mortgage docreo 
for amount including interest from date of suit till 
date of payment — Defendant appealing seeking to 
reduce redemption amount without disputing tho 
claim as to future interest — Held ♦ court-feo was pay- 
able on difference between amount dccrood and 
amount alleged to be due.)] 

(/) A defendant appealing against a docreo grant- 
ing future interest is not bound to pay court-fee on 
the interest after the institution of the suit. (Vol 21) 
1934 All 805 (S07f: 57 All 71 (DB). 

(g) A plaintiff-appellant who claims interost from 
tho institution of the suit is not abound to pay court- 
fee on such interest (Vol 14) 1927 Pat 230 (230) 
(DB) * (Vol 9) 1922 Pat 386 (387): 6 Pat L Jour 
676 (DB) (17 Bom 41 followed) * (1900) 10 Mad 
L Jour 144 (145) (DB). 

[3] When , appeal is by -defendant and future 
interest has boen determined and onto red in the 
decree, plaintiff is bound to pay additional court-fee 
on the sum of interost so added in tho decree — Plain- 
tiff cannot execute decree till he pays additional 
court-fee. (Vol 10) 1923 Pat 28 (28). 

12. Appeal as to costs.— [1] Ordinarily no 
court-feo is payable on an appeal in respect of costs, 
(Vol 22) 1985 Lull 379 (381) (DB) * (Vol 21) 1931 
Lah 739 (739). 

[See (Vol 29) 1942 Mad 535 (538) : XLR (1942) 
Mad 618 (DB).) 

[2] Distinct relief m respect of costs sought in 
appeal — Value of such relief should he included in 
determining value of appeal, (Vol 24) 1937 Nag 95(96) 
{Obiter) * (Vol 21) 1934 Bah 739 (739) * (Vol 5) 1918 
Pat 210 (211): 3 Pat L Jour 443 * (Vol 21) 1934 
All 805 (807) : 57 All 71 (No specific ground taken as 
to costs— Court-fee on costs not payable.) * (Vol 32) 
1945 Pat 318 (819): 24 Pat 100 * (’09)12 Oudh Gas 
171 (174,175) * (’OS) 6 Oudh Cas 135 (139) ♦ (’96) 19 
Mad 350 (854) (DB). 

[See also S. 7 (General)— Note 11 Court-feo on 
costs” and 73. 11 — Note “ Court-fee on appeals.” 

13, Appeal from order.— [1] The following have 
been held to be orders having the force of decree and 
an appeal therefrom chargeable with Court-fee under 
this Article : 

(а) Order determining liability of garnishee under 

0, 21* R* 63 (Patna). (Vol 30) 1948 Pat 280 (280) : 
22 Pat 278. / 

(б) Order amending decree under S, 14 TJ. P, En- 
cumbered Estates Act. (Vol 28) 1941 Oudh 269 (270) : 
16 Buck 658 (DB). 

(c) Simple money decree passed under S, 14 U. P, 
Encumbered Estates Act. (Vol 25) 1938 All 97 (98) : 
IBB{19S8) All 280. 

, (d) Appeal under & 23 of 11. P. Agriculturists 

Refiei. Act on an order . passed to deposit larger 
i jitoant mapplication filed under S. 12 of the Act. 

um mbr mi) : M m cdb ). 


(<0 Order in execution against garnishee vu 
O. 21, R. Mi Oh il P. O. (Vol 33) 1910 Sind 116(1 
ILE (1916) K;tr 122 (DB). 

[2] App<ul imdor S. 15, U. P. Ein'iimboroil 
Act from decision on two issues fr.uund ilia crodit 
claim ca-a under S. It of that Art — O.nirt-fco pay? 
is under Art. 11 of Soli. Tl and not ad valor 
(Vol 28) 1911 Ou.lh 60 (61) : 16 Bm*k 153 (DB), 

[3] Appeal from dacron of Special Judge ou ap 
cation under S. 4 U.P. Wneiiniboiod Estates Act, 1 
praying for decree for additional amount agai 
landlord— Ad valorem Omiri-foo on additional amo 
must bo paid under Sch. I, Art. 1 — Art. Horl' 
Schedule* XT is not applicable. (Vol 83) 1916 Oudh 
(61): 20 Luck 595. 

[1] Ad valorem court-fee is payable on an app. 
against order rejecting an application to mike a fill 
deeroe. (Vol 32) 1915 Nag 68 (68, GJ) *DB). 

14. Order rejecting plaint or dismissing si 
for insufficiency of court-fee — Appeal from. 

[1J An appeal from an order rejecting a plaint or d 
missing a suit for insufFieieuey of court-foe. cam: 
come under Sch. U Art. 11 an an appeal from 
order. (VollC) 1929 lUfc 015 (610) (DB) * (Vol 
1921 Lah 13 (43) (DB). 

[2] The following view., are held as t.u how fc 
appeal against an order rejecting a plaint or dismi 
sing suit for insufficiency of court-toe, should 
valued 

(a) Value of the appeal is the difference botwot 
court-foe paid and demanded, (Vol 26) 1939 Fat 5' 
(572): 18 Fat 323 (DB) * (’39) 1939 Nag L Jour \ 
(S3) * (Vol 25) 1938 Mad 498 (499): IBB (1933) Ma 
981 (DB) * (’82) 1882 AH WN 2U (2U) (DB). 

{b) Value of the appeal is the value in the sui 
(Vol 22) 1935 Nag 83 (86, *9) (KB) (Appellate Com 
should hear parties before admitting appeal on ill 
question of valuation and determine it.) * (Vol If 
1929 Pat 015 (010) (DB) (Court-feo paid on the plain 
should bo paid.) * (Vol 14) 1927 Nag 256 (258) (Valu 
of the suit as determined by trial Court is tho valu 
of tho appeal.) * (Vo) 8) 1921 Lth 13 (43) (DB). 

[3] Appeal not disputing tho eourt-foo payable ba 
on tho ground that' time should have been allowed foi 
payment thereof — Sch, II Art, 17 (v i) applies* (’36*13 
Tax Dec (Nag) 42 (43) * (’3648) Tax Dec (Nag) ft 
( 88 ), 

15, Appeal against order under O. 21 R. 50 

— [13 Ad valorem court-feo under this article is pay 
able ou tho subject-matter in dispute in the appeal 
against an order passed under O, 21, E. 60 Civil XA0 
(Vol 26) 1039 Sind 161 (163, 164) : IBB (1089) Km 
589 {FB*~ HVol 20) 1933 Cal 540 (547) : 60 Cal 63C 

* (Vol 21) 1984 Lah 958 (980): 15 Lah 893 (DB ( 

* (Vol 17) 1930 Sind m (256) : 25 Sind LB 25 (DB] 

* (Vol 4) 1917 Low Bur 179 (179): 8 Low Bur Bui 
800 (DB). 

[2] The subject-matter in dispute against m 
order under 0, 21 B. 50 Civil l\0* on appeal is the 
amount for which the person proceeded against la 
sought to be made liable. (Vol 21) 1931 Lah 958 
(96$: 15 Lah 893 (DB). 
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2 . Plaint a [* * *] in a suit for 
possession under b [the Specific Belief 
Act, 1877, section 9]. 

[a] The words “ or memorandum of appeal ” 
(1870 20 [XX] of 1870). 


A fee of one-half the 
amount prescribed in 
the foregoing scale. 

were repealed by the Oourt-fees (Amendment) Act, 


[b] Substituted for “Act No. XIV of 1859 (to provide of the limitation of suits),” by the Amending 
Act, (1891 12 [XII] of 1S91). * ' * 5 


Sch. I Art. I (i contd .) 

16. Award. — [1] In the absonce of any other 
provision which is more directly applicable to an 
appeal from a decree on an award court-fee will be 
payable under this article on the value of appeal. 
(’36-13) Tax Dec (Nag) 47 (48, 49) * (Vol 13) 1926 
Lah 403 (403) * (’07) 4 All L Jour 595 (597). 

17. Appeal seeking to exonerate or make 
liable property. — [1] Property made liable for 
decretal amount— ^hZ valorem court-fee on the value 
of property or amount decreed whichever is less 
should be paid on the appeal to get a release from the 
liability. (Vol 25) 1938 Peak 88 (38, 39) (DB) 

* (Vol 20) 1933 All 45 (46): 54 All 553 * (Vol 13) 

1926 Lah 408 (408) : 7 Lah 215 (DB) * (Vol 23) 1936 
Lah 179 (180) (DB). (Mortgage decree making property 
in the hands of the defendant liable for the amount.) 

* (Vol 15) 1928 Nag 316 (318, 319): 24 Nag LB 142 
(Do) * (Vol 5) 1918 Oudh 348 (348) (Do) * (’87) 10 
Mad 187 (189) (DB) (Do). 

[See (Vol 3) 1916 Lah 151 (151) : 1916 Pun Ee 
No. 11 (DB) (Appeal seeking to remove charge Ad 
valorem court-fee on the amount of the charge.)] 

[2] Where the mortgage decree exonerates certain 
property from liability under decree and plaintiff 
appeals from the decree seeking to make that property 
liable under the decree, he should pay ad valorem fee 
on the value of property or the value of the liability 
exonerated. (Vol 29) 1912 Mad 152 (153) * (Vol 8) 
1921 Oudh 237 (237) : 24 Oudh Cas 295 * (Vol 1) 1914 
Oudh 396 (397) : 17 Oudh Cas 90 * (’07) 30 Mad 96 (98) 

era). 

[See also (Vol 19) 1932 All 406 (407): 54 All 608 
(Suit for dower debt — Suit decreed against first defen- 
dant personally only — His personal property made 
liable — Appeal to make assets in the hands of other 
defendants liable — Ad volorem fee on the dower debt 
to be paid as court-fee.)] 

[3] Value of the property on which liability for 
decretal amount is imposed is to be ascertained 
according to the market-value and not by applying 
the rules laid down in para, (v) of Section 7. (V ol 18) 
1931 Mad 710 (711). 

18. Decree against several persons— Appeal 
by one seeking exoneration. — [1] Decree against 
father and sons on mortgage by the former as karta — 
Appeal by sons disputing their liability— Ad valorem 
fee on the decretal amount and not on their shares of 
that amount should be paid. (V ol 7) 1920 Pat 642 (643). 

[See however (Vol 21) 1934 Lah 865 (8 66) (DB) 
(Sons seeking to avoid their personal liability only— 
Court-fee of Rs. 10 is sufficient.)] 

[2] Appeal against a personal decree against co-trus- 
tees on a pro-note executed by them— A trustee should 
bear ad valorem court-fee on the decretal amount. 
(Vol 28) 1941 Mad 313 (314). 

19. Lower Court exonerating a party from 
liability— Appeal seeking to make him liable,— 


[1] Decree against some of several defendants — 
Plain tiff's appeal for getting other defendants also 
liable for amount decreed — Act valorem court-fee on 
the amount decreed must be paid. (Vol 10) 1923 
Lah 135 (136) (DB) * (Vol 9) 1922. Bom 172 (173): 
46 Bom 840 (DB) * (’12) 16 Ind Cas 777 (778) : 1912 
Pun Re No. 86 (DB) * (’99) 12 C P L R 43 (44). 

20 . Separate appeals arising from same suit. — 

[1] Defendants entitled to file joint appeal filing 
separate appeals — Each must bear full court-fee. 
(Vol 6) 1919 Lah 450 (454) : 1918 Pun Re. No. 91 
(DB) * (1900) 33 Oudh Cas 163 (164) (DB). 

[2] Where two distinct and separate appeals 
arise out of the same suit, full court-fee must be paid 
on each appeal. (Vol 8) 1921 All 395 (396): 43 
All 56. 

21. Appeal relating to priority of claims 
against same debtor. — [1] Suit for sale on mort- 
gage — Appeal by prior mortgagee whose claim for 
priority negatived — Ad valorem court-fee on the 
amount of his mortgagee should be paid. (Vol 19) 
1932 All 221 (222) : 54 All 347. 

[2] Decree directing sale subject to prior charge— 
Appeal to get rid of the priority— Ad valorem court- 
fee on the amount of that charge should be paid. 
(Vol 6) 1919 Pat 233 (234) : 4 Pat L Jour 323. 

[3] Appeal to exonerate property which was 
security for debentures from liability to satisfy 
decretal amount — Oourt-fee payable is on the value 
of debentures or decretal debt whichever is less. 
(Vol 20) 1933 All 45 (46) : 54 All 553 (Article 17 (iii) 
of Sch. II does not apply.) 

22. Proviso— [1] The proviso applies even to 
cases where the plaint or memorandum of appeal 
comprises 3 4 distinct subjects ’ within the meaning of 
S. 17. (’02) 29 Oal 140 (147,148) (DB) * (’81) 3 All 108 
(110, 111, 112) (FB). 

[2] Though the proviso only mentions the^ plaint 
and memorandum of appeal expressly, it is also 
applicable to written statements pleading a set-ofi or 
counter-claim. (Vol 17) 1930 Oudh 140 (141) : 5 
Luck 621. 

Schedule 1 Article 2 — Note I, 

[1], Suit based on title and not on, dispossession 
under S, 9, Specific Relief Act — This article will not 
apply and full court-fee will have to be paid. (’94) 
1894 Bom PJ 346 (DB). 

Schedule lJArticle'2 (Madras Amendment)— 
Note l . 

[1] Suit brought on basis of two promissory notes 
claiming two sums of Rs. 600 and R$. 400 respect 
tively— Claim for Rs. 600 held governed by Sch. I, 
Art. 1 and that for Rs. 400 by this article as amended 
in Madras and not by Art. 1. (Vol 20) 1933 Mad 
178 (178) (DB). ' ■ * ‘ J ' v * ’ 
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6 . Copy or 
translation of 
a judgment or 
order not 
being, or 
having t h e 
force of, a 
decree. 


f When such judgment or order is passed by any Civil Court 
other than a High Court, or by the presiding officer of any 
Revenue Court or Office, or by any other Judicial or Taq~ 
j cutive Authority — 

| (tf) —If the amount or value of the subject-matier is fifty or 
( less than fifty rupees. 

j (?;)— If such amount or value exceeds fifty rupees. 

[ When such judgment or order is passed by a High Court, 


PROVINCIAL AMENDMENTS 


Four annas. 

Fight annas. 
One rupee. 


ASSAM 

In the third column of the article for the words “ four annas’* opposite cl. (a) in the second column 
the words “ six annas ” wero substituted and for the words “right annas” opposite Urn first item 
in cl. (b) in tho second column the words “ twelve annas” were substituted and for tiin words 
“ one rupoe ” opposite the second i tom in that clause the words “one rupee eight anuas ” were 
substituted* 

—As 'am Act XIV of 1946, [‘2-12-1930.] 

BENGAL 

Tn the th ird column for the words “ four annas ” opposite cl. [a) in the sowud column the words 
“six annas” wero substituted, for the words ** eight annas” opposite tho first item in cl. (l>) in 
the second column, the words “ twelve anuas ” wore substituted and for the words “one rupoe” 
opposite the socond itom in that clause, the words " one rupee* eight annas” wero substituted, 
—Bengal Court-fees (Amendment) Act IV of 1942, [29-3-1922.] 

BIHAR 


“Six annas”, “ twelve annas ”, “ono rupoe and eight annas” wero respectively substituted for “four 
annas”, “eight annas” and “one rupee” shown as “proper foes” against Art 6* 

— Bihar and Orissa Court fees (Amendment) Act If <f 1922, [21-8-1922.] 

CENTRAL PROVINCES 

In tho third column for the words “four annas” opposite ul. (a) the words “six annas” and for the 
words “eight annas” opposite cl. (b) tho words “twelve annas” wore substituted. 

—Court fees (C. P. Amendment) Act XVI of 1985. [21-5-1935.] 

MADRAS 

Tho words “ six annas, ” “twelve annas” and “one rupee eight annas ” were respectively substituted for 
tho words u four annas, ’* “eight annas” and “ono rupee” 5-liowuas proper fees in the third column 
against the article. 

—Madras Cone (fees (Amendment) Act V of 1922. [80-3-1922; 17-1-1922.] 


ORISSA 

In thd third column the words “six annas,” “ twelve annas” and “ one rupee eight annas” wore res- 
pectively substituted for tho words “four annas,” “eight annas” and “one rupoe.” 

—Orissa Courtfees (Amendment) Act V of 1989, [ 81 - 10 - 11 * 39 ,] 

UNITED PROVINCES 

For tho wards “ four anuas, ” “eight annas ” and “one rupee” in the third column tho words “ six annas, 1 
“twelve annas” and “one rupee eight annas” were respectively suimtituted, 

* —U. P. Courtfees {Amendment) Act II of 1946. [2-M93G.] 


Article 6- A 
MADRAS 

Article 6*1 was inserted, xu — 

M GA. Copy or translation of a judgment or order of a j , , ♦ . j Eight anuas, ” 
criminal Court l I 


—Madras Act V of 1922, [30-8-1922 ; 17-4-1922,] 


7. Copy 
of a decree 
or order 
laying fche*{ 
force of a I 
decree, : J 


When such decree or order is made by any Civil 
Court other than a High Court, or by any Revenue 
Court'--* 

(a)— If the amount or value of the subject-matter 
of the suit wherein such decree or order is 
made is fifty or less than fifty rupees, 

0)— -If such amount or value exceeds fifty rupees. 


When such decree or order is made by a High 
Court. 


Flight annas* 


One rupee* 
Four rupees. 


Schedule I Articles 0 and 7 — Note I. 

d[i] Notes of judgment furnished to' parties under 
the Rules of Practice for the guidance of Small 
Cause Courts are copies of decrees and require a 
fltama undew Art. 7. f’72.1 6 Mad HCR (App) (23 24). 


[2] Execution of Privy Council decree— Printing 
charges allowed as costs by Privy Council— Sub* 
Judge in execution refusing to* include in costs 
printing charges— Appeal— Cbpy 4 *of Sub-Judge’s order 
mustbestamped under Art* 7, f?ol 24) 1937 PeshS 
(4) (DB), 
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CENTRAL PROVINCES 

In the third column for the words “ eight annas” opposite clause (a.) the words u twelve annas” and fo 
the words one rupee ” opposite clause (b) the words “ one rupee and eight annas ’ 
were substituted. 

— Court-fa es (C. P. Amendment) Act XVI of 1935. [21-5-1935.] 

ORISSA 


For Art. 7 the following article was substituted, viz., 


7. “Copy of 
decree or order 
having the force 
of a decree* 


When such decree or order is made by a Munsif’s 
Court or a Court of Small Causes, or a Revenuo 
Court — 

(a) if the amount or value of the subject- 
matter of the suit wherein such decree 
or order is made docs not exceed ono 
hundred rupees : 


(6) if such amount or value exceeds one 
hundred rupees but does not exceed one 
thousand rupees ; 


(c) if such amount or value exceeds one thousand 
rupees. 


Eight annas. 


One rupee. 


One rupee eight ai^uas. 


When such decree or -order is made by the Court 
of a District Judge or of a Subordinate Judge. 

When such decree or order is made by a High 
Court. 


— Orissa Court- fees (Amendment) Act 


Three rupees. 


Three rupees if the amount oi 
value of the subject-matter o 
the suit wherein such decr$< 
or order is made does no 
exceed one thousand rupees 
■ six rupees if such amount o. 
value exceeds one thousand 
rupees.” ■ 

V of 1939. [31-10-1939.] 


UNITED PROVINCES 


For the words “eight annas” and “one rupee” in the third column the words “twelve annas” ana 
“one rupee and eight annas” were respectively substituted . 


8 . Copy of any document 
liable to stamp-duty under the 
Indian Stamp Act, 1879, a when 
left by any party to a suit or 
proceeding in place of the ori- 
ginal withdrawn. 


-U. P. Act IT of 1936. [2-4- 1936.] 


f (a) —When the stamp duty 
chargeable on the ori- 
ginal does not exceed 
eight annas. 

(b) — In any other case. 


The amount of the duty 
chargeable on • the 
original. 


Eight annas. 


[a] See now the Indian Stamp Act, 1899 (2 [II] of 1899). 


Sch. I Arts. 6 and 7 (contd) 

[3] Whore tho filing of copies of any judgment, 
decree or order is essential for the presentation of a 
valid appeal, the want of proper stamps on such 
copies would invalidate the appeal and the subsequent 
payment of deficit court-fees after the expiry of 
limitation for the appeal will not be sufficient to avoid' 
the bar of limitation. (Vol 22) 1935 Lab 124 (125) 
* (Vol 21) 1984 Lah 272 (273). 

[4] Where the Deputy Registrar, whose duty is to 
see that all documents presented in the High Court 
are duly stamped, accepts copies of judgments and 
decrees filed with an application for leave to appeal 
to Privy Council under S, 81 (2), Government of 
Burma Act, which have not been stamped as required 
by Arts. 6 to 9, Court-fees Act, it is an implied 
decision that the copies are in order and when an 

ici it ia* r»r,f in nivlnr. +.V»o O.Tvnli- 


cant is entitled to time to furnish' the- necessary 
stamps. (Vol 28) 1941 Rang 29* (295) (DB,. 

Schedule I Article 8— Note 1* 

[1] Copies of entries in account hoots,- etc.*, -fur- 
nished under 0, 13 R. 5 of the Civil Procedure pod e 
jieed not bear any court-fee. (’87) 11 Bom 526 
(527, 528) (FB) (Copies of entries in account books.) 
* (’03) 27 Bom 150 (154) (SB) (Copies of entries in 
receipt boots.) : * (’02) 26 Bom 522 . (525). (SB) (Copy 
or extract from an entry in an account boot.) * (’91) 
15 Bom 687 (689, 690) (SB). 

[2] Where a suit is instituted through an ' agent 
holding a duly stamped power-of-attorney and the 
power-of-attorney is produced in Court for verifi- 
cation and then returned* the copy, of the power-of- 
attorney which is left on the record^ in its plaee need^ 
not be stamped with any court-fee-** (Vol 5) 191S r 
r,*i. na mav this Pn» ^ No. 9 iT>BY 
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PROVINCIAL AMENDMENTS 


Lfech. X Art*. 8-10] 


ASSAM 

For the figures 

BENGAL 


1870” in Lhc first column the figures “1S')9” wore substituted. 

— Assam Act XIV of WM, 




Fo;: the figures 41 1870 ” 

BIHAR AND ORISSA 


in the first column the figure* ” 1800” woro substitute*?. 
— Court fees Bengal Second (Amendment) Act XI of J!Mo, 


[h-o-1035.] 


The entry “ one and a half times the amount of the duty chargeable on the original” was substituted 
for tho ontry 44 the amount of the duty chargeable on the original” and 44 twelve annas ” were 
substituted for “eight annas” shown as proper fee against Art 8. 

— Bihar and Orissa Court-fees (Amendment) Act II of ;/U3, [21-84922.] 

BOMBAY 


For Art 8 tho following article was substituted . 

3. Copy of any document liable to btanip- , (a) Whou the stamp-duty The amount of the duty 
duty under the Indian Stamp Act, 1809, when chargeable on tho ori- chargeable on the original* 
left by any party to a suit or proceeding in place ginal does not exceed 
of the original withdrawn. ono rupee. 

U>) In any other c . im.s Ono rupee. 

— Bombay Finance Act II of VUJ, [ 30-3- Phi 2. j 

MADRAS 


For the figures 44 1879” in l ho first column tho figures 44 1899” woro substituted* 

—Madras Act V <f WXB 

SIND 

The amendments made in the article by tho Bombay Finance Act, II of 193*2, continuu in 
force in tho Province of Sind by virtue of S, 2 of the Bombay Finance (Sind Amoudme nt) 
Act, I of 1938. 

UNITED PROVINCES 

For tho words 44 eight annas ” in tho third column tho word-* 44 twelve' a iuh” wore sub d tinted, 

— United Provinces Act 11 of VdSCn [*2-1-1930. j 


UNITED PROVINCES 


Article 8 A 


Between Arts. 8 and 9 tho following article was inserted a* Art 8A, vis: 

44 8A. A Copy of a power of attorney whou filed in any . ... : Twelve 

suit or proceedings. ' j amuts,” 

—United Provinces Ad XIX of WAS, [ 94 - 1939 ,] 


9* Copy of any revenue or judicial 
proceeding or order not otherwise provided 
for by this Act* or copy of any account, 
statement, report or the like, taken out of 
any Civil or Criminal or Bevenue Court or 
Office, or from the office of any chief officer 
charged with the executive administration of 
a Division* 


For every three hundred j Eight annas, 
and sixty words or frac- j 
tion of three hundred and j 
sixty words. j 


PROVINCIAL AMENDMENTS 

BIHAR 

Words “Twelve annas'* were substituted for the words 44 Eight annas’* in the third column* 

—Bihar and Orissa Ad II of I9M* [Jl-S-xmj 

ORISSA 

Same as that M V of [31404989.] 

Wards Act* 1890 (8 [Vlffl of 1890 ). 3 

search fee. (Yol 15) im mA 870 (BTO) ! 5L 

v 


10. {Bepwled by ike Quwrdiom and 




Article 9— -Note I * 

swthoiie# %Ius le-ey oi-aay 
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ll.Proba- b [When the amount or value of the property in respect of Two per cen- 
te of a will or which the grant of probate or letters is made turn on such 

letters of ad- exceeds one thousand rupees, but does not exceed ten amount or 

ministration thousand rupees. value, 

with or with- When such amount or value exceeds ten thousand rupees Two and one- 
out will an- but does not exceed fifty thousand rupees. half per cen- 

turn on such 
amount or 

, value 

When such amount or value exceeds fifty thousand rupees. Three per 
Provided that when, after the grant of a certificate under the centum on 
Succession Certificate Act, 1889, or under the Eegula- suo j 1 amount 
tion of the Bombay Code No. VIII of 1827, in respeot of or value.] 

, any property included in an estate, a grant of probate or 
I letters of administration is made in respect of the same 
estate, the fee payable in respect of the 1 latter grant seall 
I be reduced by the amount of the fee paid in respect of 
l the former grant. | 

[a] Substituted by the Succession Certificate Act, 1889 (7 [VII] of 1889), S. 18 (1). 

[b] Substituted by the Court-fees (Amendment) Act, 1910 (7 [VII] of 1910), S. 2 (i). 

PROVINCIAL AMENDMENTS 


ASSAM 

(1) For the entries above the proviso in the second column and for the entries in the third cctfumn 

the following were substituted , viz 

“ When the amount or value of the property in respect of which tho grant of probate or 

letters is made exceeds two thousand rupeos * on such amount or valuo up to ten two per centum, 
thousand rupees 

and 

When such amount or value exceeds ten thousand rupees on the portion of suoli amount or three per 

value which is in excess of ten thousand rupees up to fifty thousand rupees centum. 

and 

When such amount or value exceeds fifty thousand rupees on tlie portion of such amount cr four per 

value which is in excess of fifty thousand rupees up to a lakh of rupees centum 

and 

When such amount or valuo exceeds a lakh of rupees on the portion of such amount or value five per centum, 
which is in excess of a lakh of rupees up to two lakhs and fifty thousand rupees. 

and 

When such amount or value exceeds two. lakhs and fifty thousand rupees on the five and a half 
portion of such amount or value which is in excess of two lakhs and fifty thousand per centum* 
rupees up to three lakhs of rupees 

and 

When such amount or value exceeds three lakhs of rupees on the portion of such amount or six per centum, 
value which is in excess of three lakhs of rupees up to four lakhs of rupees 

and 

When such amount or value exceeds four lakhs of rupees on the portion of such amount or six and a half 
value which is. in excess of four lakhs of rupees up to five lakhs of rupees per centum. 

and 

When such amount or value exceeds five lakhs of rupees on the portion of such amount or seven per 
value which is in excess of five lakhs of rupees. centum.” 

(2) In the proviso for the words and figures, “ the Succession Certificate Act, 1889 ” the words and 

figures “the Indian Succession Act, 1925,” were substituted* As:a?n Act XIV of .I9S6, [2-12-1936.] 


Schedule I Article II — Note 1. 

[1] Grant of probate or letters of administration 
contemplated in Seh. I, Art. 11 is Grant under Ss. 276 
and 278 of Indian Succession Act of 1925 (Ss. 62 and 
34 of Probate and Administration Act.) (Vol 8) 1921 
Pat 206 (214) : 6 Pat L Jour 411 (DB) (Property in 
Bengal and Bihar— Probate obtained in Bengal — 
Subsequent application - in Bihar under S. 228, 
Succession Act — Held* valuation of assets at date of 
prior application should be accepted for court-fee 
purposes and if sufficient court-fee was paid - on it, 
ao -separate fee was required on subsequent appli- 
cation.) 

[2] Court-fees chargeable under this article are in 
10 sense a death duty, and are only payable if 
irnhatflift takart nut. (VaI SSft 1945 BOm 1 (3l (DBh 


[3] “ Amount or value of the property,” under this, 
article means net value. (Vol 29) 1942 Lab 173 (176): 
ILR (1942) Lah 717 (FB) * (Vol 3) 1916 Cal 548 (545) 

* (Vol 1) 1914 Cal 40 (45) * (Vol 1) 1914 Low Bur 
245 (246) ; 7 Low Bur Rul 356 (DB). 

[4] Figure arrived at by calculating fee on gross 

value of estate and also on debts flue from estate and 
-then deducting latter from former would not be 
eorreot. (Vol 1) 1914 Cal 40 (44). , ] 

[5] Gross value of estate exceeding Rs* LOGO bifir 
liabilities reducing net value 

should be paid on gross value.- (*12} ^8 621 

(622WDBHCalh / . 


2326 


[THE] OOUBT-FEES ACT, 1S70 


[Sell, I An 


BENGAL 

The article amended by tho various, amending A eh, runs at. follows, : 

a When tho amount, or value of tho property in reaped, of w hielt tho gram j Two p 
of probate or letters is made exceeds two thousand rupees c fon -ueh ' centum * 
amount or value up to ten thousand rupees] • 

;nui 

When such amount or value exceeds fen thousand rupees d* e fon Mu* - Three p 
portion] of such amount or value which is in excels of tun thousand coutum * 

rupees f[up to fifty thousand rupees] 

and 

When such amount or value exceeds lift}- thousand rupees g * ** efon Four pc 

tho portion] of such amount or value which is in excr^ of fifty centum * 

thousand rupees h[up to a lakh of rupees] 

and 

When such amount or value exceeds a lakh of rupoe> <>[011 the portion] of Five pe 

such amount or value which is in oxucsa of a lakh 0 } rupees i : up to centum * 

two lakhs and fifty thousand rupees] , 

j[and 

When such amount or value exceeds two lakhs and iifty thousand rupees , Five and 
on the portion of such amount; or value which is in excous of two half poc 
lakhs and fifty thousand rupees up to throe lakhs of rupees centum 

and 

When such amount or value exceeds three lakhs of rupees on t he portion Six per 

of such amount or value which is in excess of three lakhs of rupees centum 

up to four lakhs of rupees 

and 

When such amount or value exceeds four lakhs of rupees on tlu* portion Six audf 
of such amount or value which is in excess of four lakhs of rupees half per 
up to live lakhs of rupees centum 

arid | 

When such amount or vftlu« exceeds five lakhs of rupee* on tho portion j Sovoupei 
of such amount or value which is in omorsb of five lakhs of rupees; I centum 
Provided that when, after tho grant of certificate under k [the Indian 
Succession Act, 1925] or under tho Regulation of Bombay Code, 

No. VIII of 13*27, in respect of any properly included in m (Mate, 
a grant of probate or letters of administration is made in 
respect of the same estate tho fee payable in respect, of the 
latter grant shall bo reduced by the amount of the fee paid in re.-pwt 
of tho former grant.** 

[a] The first four entries in tho second and the third columns wore Mibditufcel for the* old entries I 
S* 7 of tho Bengal Court-foes (Amoudnnmt) Act, 1922 (Bengal Act IV of 1922). 
fb] Tho words “on such amount or va.hu*” were repealed by & 3 of tho Bengal Court-fees lAmondniin 
No. XX) Act 1922 (Bengal Act VI of 1922). 

[c] Substituted for the words “ but does not exceed ton thousand rupees** by S. 3, ibid 

[d] The words “but does not exceed lift)* thousand rupees’* by S. 3, ibid, 

[©] Substituted for the words for the portion** by S« 8 , ibid, 

[f] These words were added by S. 8 , ibid. 

fg'J The words “but does not exceed a lakh of rupees” were repealed by &♦ 3 , Md 
[£] These words were added by S, 3, ibid 

[i] Inserted by S. I (a) of the Court-fees (Bengal Second Amendment) Act 1935 {Bimgal Act Xl\ 
1935). 

[J] These words in the square brackets in the second and third columns of the article were inserted b 
Section 4 (b), ibid 

[k] Substituted for tho words and figure “ the Succession Certificate Act, 1 b\ S. 4{o), ibul 

BIHAR AND ORISSA 

For the entries above the proviso in the aoeoud and tho oniric,* in the third column tho following wet 
t mibsiituladt vi& : 

“ When the amount or value of the property in respect of which the grant of probate or * Two per 

letters is made exceeds two thousand rupees, on such amount or value up to ten thou- 1 centum* 

sand rupees 

and 

when suoh arnoimt or value exceeds tea thousand rupees, on the portion of such amount or , Three pat 

value which is in excess of tea thousand ruj^es up to fifty thousand rupees j centum 

whoa such amount dr value exceeds fifty * thousand rupees, on the portion of such amount Four per 
or value which is in excess of fifty thousand rupees up to One lakh of rupees centum* 

, - k - . - and \ 

when such amount or value exceeds a lakh of rupees for the portion of isuek amount or value Five per 
Whichisin excess of one lakh of rupees. eentumf 

**• Bihar d Omm Act II of ;« [21-8-1922,] 


“11. Probate 
uf a will or 
letters of ad- 
minisfc rati o n 
w ifcli or without 
will annexed. 



[Sch. I Art. 11} * 
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BOMBAY 

For Art. 11 the following article was substituted : 


“11. Probate 
of a will or 
letters of ad- 
ministration 
with or without 
will annexed. 


When the amount or value of the property in respect of which the graut 
of probate or letters is made exceeds one thousand rupees, on the 
part of the amount or value in excess of one thousand rupees, up to 
ten thousand rupees. 

When the amount or value of the property in respect of which the grant 
of probate or letters is male exceeds ten thousand rupees, on the 
part of the amount or value in excess of ten thousand rupees, up to 
fifty thousand rupees. 

When the amount or value of the property iu respect of which the grant 
of probate or letters is made exceeds fifty thousand rupees, on the 
part of the amount or value iu excess of fifty thousand rupees, up to 
one lakh of rupees. 

When the amount or value of the property in respect of which the grant 
of probate or letters is made exceeds one lakh of rupees, on the part 
of the amount or value in excess of one lakh of rupees, up to two 
lakhs of rupees. 

When the amount or value of the property in respect of which the grant 
of probate or letters is made exceeds two lakhs of rupees, on the 
part of the amount or value in excess of two lakhs of rupees, up to 
two lakhs and fifty thousand rupees. 

When the amount or value of the property in respect of which the grant 
of probate or letters is made exceeds two lakhs and fifty thousand 
rupees, on the part of the amount or value in excees of two lakhs 
and fifty thousand rupees, up to three lakhs of rupees. 

When the amount or value of the property in respect of which the grant 
of probate or letters is made exceeds three lakhs • of rupees, on the 
part of the amount or value in excess of three lakhs of rupees, up to 
up to four lakhs of rupees. 

When the amount or value of the property in respect of which the grant 
of probate or letters is made exceeds four lakhs of rupees, on the 
part of the amount or value in excess of four lakhs of rupees, up to 
five lakhs of rupees. 

When the amount or value of the property in respect of which the grant 
of probate or letters is made exceeds five lakhs of rupees, on the part 
of the amount or value in excess of five lakhs of rupees: 

Provided that when, after the grant of a certificate under Part X of the 
Indian Succession Act, 1925, or under Bombay Regulation, V3H of 
1827, in respect of any property included in an estate, a grant of 
probate or letters of administration is made in respect of the same 
estate, the fee payable in respect of the latter grant shall be reduced 
by the amount of the fee paid in respect of the former grant.” 


Two per 
centum. 


Three per 
centum. 


Four per 
centum. 


Four and 
a half per 
centum. 

Five per 
centum. 


Five and 
a half per 
centum. 

Six per 
centum. 


Six and a 
half per 
centum. 

Seven per 
centum. 


— Bombay Finance Act II of 1982, [30-3-1932.] 


CENTRAL PROVINCES 

For Art. 11 and the entries in the second and the third columns thereof the following article and entries 
were substituted * 


“ 11. Probate 
of a will or let- 
ters of adminis- 
tration with or 
without will 
annexed. 


When the amount or value of the property in respect of 
which the grant of probate or letters is made exceeds 
one thousand rupees but does not exceed five thousand 
rupees. 

When such amount or value exceeds five thousand rupees 
hut does not exceed ten thousand rupees. 


When such amount' or " value exceeds ten thousand 
rupees. - " - ' 


Provided that when after the grant of a certificate under 
Part X of the Indian Succession Act, 1925 or under. 
Bombay Regulation VHI of 1827 in respect of any 
property included in an estate a grant of probate or 
letters of administration is made in respect of the 
same estate the fee payable in respect of the latter 
grant shall be reduced by the amount of the fee paid iu 
respect of the former grant,” 


Two per centum on such amount 
or value. 


One hundred rupees plus two and 
a half per centum on the 
amount or value in excess of 
five thousand rupee?. 

Two .hundred and fifty rupees 
plus three per centum on the 
amount or value in excess of 
ten thousand rupees. 


— *0, F, Act xn of ms* P'W-IWQ. 
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[Sclu I Arts. 11 & jg- 


MADRAS 

For tlio entries above the proviso in cho second column and the entries in the third column the following 
wer e substituted:— ® 

When the amount or value of the property in respect of : Two per centum on such amount 
which the grant of probate or letters is made exceeds | or value, 
one thousand rupees but does not oxceod fne thousand ‘ 
rupees. ' 

When such amount or value exceeds five thousand , Threo per centum on such amount 
rupees. or value/* 

—Madras Ad F of HK\K [30-3-1922 ; 37-1-1022] 

SIND 

The amendments made in the article by the Bombay Finance Act, II of 1032, continue in force in the 
Province of Sind by virtue of S. *2 of the Bombay Finance (Sind Amendment) Act, I of 3933 , 


UNITED PROVINCES 

For the entries above the proviso in the second column and the entries in the third column, the follow- 
iug wore substituted : — 


“ When tho amount or value of the property in respect of which the grant of probate or 
lottery is made exceeds Quo thousand rupees but does not exceed ton thousand 
rupees. 

When such amount or value exceeds ton thousand rupees but doos not exceed fifty 
thousand rupees. 

When such amount or value exceeds fifty thousand rupees but does not exceed one lakh 
of rupees. 

When such amount or value oxceods one lakh of rupees on tho portion of such amount 
or value which is in excess of a lakh of rupees up to two lakhs of rupees. 

When such amount or value exceeds two lakhs of rupees on the portion of such amount 
or value which is in excess of two lakhs of rupees up to three lakhs of rupees. 

When such amount or value exceeds throe lakhs of rupees on the portion of such 
amount or value which is in excess of three lakhs of rupees up to four lakhs rupees. 

When such amount or value exceeds four lakhs rupees on the portion of such amount 
or value which is in excess of four lakhs of rupees up to live lakhs of rupees ; and 

When such amount or \uluo exceeds five lakhs of rupees on the portion of such amouut 
or value which is in excess of fivo lakhs of rupees. 


Two per ceuiauu 
on such amouut 
or value, 

Two and a half 
per centum 00 
such amount or 
value. 

Three per con turn 
on such amount 
or value. 

Four pm- centum, 

Five per centum, 

Six por centum. 

Six and a half pet 
centum. 

Seven per 
centum .* 1 


~U. P. Act XIX of m*. 


*[12. Cer- 
tificate under 
the Succes- 
sion Certifi- 
c a t e Act, 
1889. 


Tn 

any 

case. 


Two por centum on the amount or value of any debt or socuritj 
specified in the certificate under section 8 of tho Act, and 
throe per centum on the amount or value of any debt oi 
security to which the certificate is extended under section 10 oi 
the Act. 

Nole.—(l) The amount of a debt is its amount, including intorael 
on the day on which the inclusion of the debt in the certificate 
is applied for, so far as such amount can be ascertained. 


(2) Whether or not any power with respect to a security specified 
in a certificate has been conferred under the Act ; and when 
1 such a power has been so conferred,' whether the power is fa 
the receiving of interest or dividends on, or for the nogoti&tioi 
or transfer of the security, or for both purposes, the value o 
the security is its market-value on the day on which the in 
elusion of the security in the 'certificate is applied for, so fa 
as such value can be ascertained.] 

W Substituted by the Succession Certificate Act. 1889 {7 [YII] of 1889), section 18 (i). 


Schedule 1 Article 12— Note l. succession must bo calculated aocording to amour 

of each individual item and not according to toti 
CU Wcrds “amount of value of Say debt or amount of such items. (Yol 91) 1984 Oudh 41 
security" in this article refer to individual debts and (415) : 10 Luck 196 (BB) * (Vol 27) 1940 Nag 4C 

individual securities and not aggregate of debts and (401)- * (Yol 89) 1946 Pat‘818 (819,820): 24 Pat If 

seouritles,-and. eourt-f e» in Respect of certificate of (As amended by Bihar and Orissa Act 2 of 1922). 
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ASSAM 


PROVINCIAL AMENDMENTS 


For Article 12 the following article was substituted:— 

Two per centum on the first ten thousand rupees. 

Three per centum on the nest forty thousand rupees. 

Four per centum on the next fifty thousand rupees. 

Five per centum on the next one lakh and fifty thousand rupees. 
Five and half per centum on the next fifty thousand rupees. 

Six per centum on the next one lakh rupees. 

Six and half per centum on the next one lakh rupees and 
Seven per centum on the remainder of such amount or value. 


44 12. Certifi- 
cate under 
the Indian 
Succession 
Act., 1925. 


When the amount 
or value of any 
debt or security 
specified in the 
certificate under 
8. 374 of the 
Act exceeds one 
thousand rupees 
and 

When the aggre- 
gate amount or 
value of any 
debts or securities 
specified in the 
certificate and of 
any debts or secu- 
rities to which 
the certificate has 
been extended 
under S. 376 of 
the Act exceeds 
one thousand 
rupees. 


In respect of such portion of the aggregate amount or value as consists 
of the amount or value of the debts or securities so specified the fee 
herein before provided in that behalf in this article 

and 

Three per centum on such portion of the first ten thousand rupees. 

Four and half per centum on such portion of the next forty thousand 
rupees. 

Six per centum on such portion of the next fifty thousand rupees. 

Seven and half per centum on such portion of the next one lakh and 
fifty thousand rupees. 

Eight and a quarter per centum on such portion of the next fifty thou- 
sand rupees. 

Nine per centum on such portion of the next one lakh rupees. 

Nine and three quarters per caufcum on such portion of the next one lakh 
rupees 


and 

Ten and half par centum on such portion of the remainder of such 
aggregate amount or value as consists of the amount or value of 
debts or securities to which the certificate has been extended. 

Note . — (1) The amount of a debt is its amount including interest on the 
day on which the inclusion of the debt in the certificate is applied 
for so far as such amount can be ascertained. 

(2) Whether or not any power with respect to a security specified in a 
certificate has been conferred under the Act and where such a power 
has been so conferred whether the power is for the receiving of 
interest or dividends on or for the negotiation or transfer of the 
security, or for both purposes the value of the security is its market- 
value on the day on which the inclusion of the security in the 
certificate is applied for so far as such value can be ascertained.” 

Assam Act XIV of 1936. [2-12-1936.] 


BENGAL 


For Art. 12 the following article was substituted , viz., 


44 12. Certi- 
ficate under 
the Indian 
Sucessi on 
Act, 1925. 


When the amount 
or value of any 
debt or security 
specified under 
S. 374 of the Act 
exceeds one thou- 
sand rupees, 

and 

When the aggre? 
gate amount or 
value of any 
debts or securities 


Two per centum on the first ten thousand rupees, 

three per centum on the next forty thousand rupees, 

four per oentum on the next fifty thousand rupees* and 

five per centum on the next one lakh and fifty thousand rupees, 

five and a half per centum on the next fifty thousand rupees, 

six per centum on the next one lakh of rupees, 

six and a half per centum on the next one lakh of rupees 

and 

seven per centum on the remainder of such amount or value . 

El respect of such portion of the aggregate amount or value as consists 
of the amount or value of debts or securities so specified, the fee 
hereinbefore provided in that behalf in this article i 

and " 

three per centum on such portion of the,;firSt ten ’thousand rupees* 


Sch. i Art. 12 ( contd .) 

[2] In Assam, Bengal and Central Provinces 
court-fee is not payable upto one thousand but when 
aggregate amount or value of debts or securities 
specified in certificate exceeds Bs. 1*000 or when 
their aggregate amount or value in original certifi- 
cate and of the debts to which certificate is extended, 
exceeds rupees 1*000 Court-fee is payable. Sec (Vol 2iy 
Cal 38 (39): 60 Oal 1262 (DB). 

[But see (Vol 27) 1940 Nag 400 (401) (Not good 
law — Article amended subsequently.)] 


[8] If after filing of application law is changed 
and court-fee is increased applicant must paw 
additional fee. (Vol 23) 1936 All 309 (811): 68 All 
752 (DB). - ' 

[4] Succession certificate issued on. payment of. 
fees mentioned in this' article — Another application 
for issue of succession certificate made in respect of ~ 
same debt— Fresh court-fee has to be paid on second 
certificate, (Vol 4)jaai£W 3SQ (381) (DB ). 

292 A. M. 
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[Sch. I Art. 1! 


specified in the cer- 
tificate and of any 
debts or securities 
to which the certi- 
ficate has boon 
extended under 
S. 37G of the Act 
exceeds one thou- 
sand rupees. 


four and a half per centum on such portion of the next forty chousart 
rupees, 

six per centum on such portion of the next fifty thousand rupees, 

and 

seven and a half per centum on such portion of the next one lakh auc 
fifty thousand rupoes, night and a quarter per centum ou sue! 
port ion of the next fifty thousand rupe es time per centum on 
such portion of tho next one lakh of rupees, nim- and threo quartern 
per centum on such portion ot the next one lakh of rupees, 

and 

ton and a half per centum on such portion of the rema inder of such 
aggregate amount or value as consists of the amount or value of 
debts or securities to which tho certificate 1i;k been extended, 


Notc>—(l) The amount of a debt is its amount, including interest on tho day on which the inclusion 
of the debt in the certificate is applied for* so far as such amount can he ascertained. 

(2) Whether or not any power with rospeet to a security sp'sdtiul in a. certificate ha* been conferred 
under tho Act and where such a powor has boon so conferred, whether the power is for the receiving of 
interest or dividends on, or for tho negotiation oc transfer of th * security, *»r l»»r both purposes, the value 
of the security is its market-value on tho day cm which tho inclusion of the se.-ni iu in the certificate ii 
applied for, so far as such value can be ascertained.” 

— Court-fees (Bengal Second Anwmhmnl) Uu Y7 e/* tHW. [5-5-12,35,1 

BIHAR AND ORISSA 


For tho entry in the second column and for the first paragraph in tho third column t he following were 
substituted, vi/„ 


“ When tho amount or value of any dobt^ or security j 
sxiecified in tho certificate nndor section S of tho 
Act exceeds one thousand rupoos on such amount 
or value up to ton thousand rupees, 
and 

When such amount or value exceeds ten thousand 
rupees on the portion of such amount or value 
which is in excess of ten thousand rupees, up to 
fifty thousand rupees 

and 

When such amount or value exceeds fifty thousand 
rupees on the portion of such amount or value 
which is in excess of fifty thousand rupee A up io [ 
one lakh of rupees, I 

and I 

When such amount or value exceeds a lakh of rupee* ! 
on the portion of such amount or value which is 
in excess of one lakh of rupees. 


Two per centum and on the amount or value 
of any debt nr security fc<» which the certificate is 
extended under section 10 of the Act, threo pov 
centum. 

Three per centum and on tho amomu or 
vahm of any debt or security to which ihe certifi- 
cate is extended under section 10 of the Act, four and 
a half per centum. 

Four per centum and on the amount or 
value of any debt or security t*> which Urn certifi- 
cate is extended under section 10 of the Act, six per 
centum. 

Five per centum ami ou the amount or value 
of any debt security to which the certificate is 
extended under section 10 of Uie Act* so von and a 
half per centum” 


— Bihar and Orissa Court fees (Amendment) Act (ft of Wish pi 1-8- 1922] 

BOMBAY 


44 12, Certificate under ■ Tho fee leviable iu dim caso of a probate (Art, 11) on tho amount or value 
Part X of the Indian Sue- of any debt or security specified in the certificate under S. ,‘574 of the 
cession Act* 1925. Act, and one and a half times this foe on the amount or value of 

any debt or security to which tho certificate is extended under S, 376 of 
the Act, 


Note . — (1) The amount of a debt is its amount, including interest ou the day on which the inclusion 
of the dobt in the certificate is appliod for bo far as such amount can be ascertained* 


(2) Whether or not any power with respect to a security specified iu a certificate has boon oonforred 
under the Act; and where such a power has been so conferred, whether tho power is for the receiving of 
interest or dividends on, or for the negotiation or tranfer of tho security or for both purposes, the value of 
the security is its market-value on the day on which the inclusion of the security in the certificate U applied 
for, bo, far m such value can be ascertained, ** 


CEOTRAt PROVINCES 


—Bombay Finance Act If of [ 30 * 3 - 1932 .] 


For Art, 12 and the entries in the second and third column thereof the following article and entries 
were substituted : 


“12* Certificate 
under Part X of the 
Indian .Succession 
Act, 1925, (XXXIX of 
•- 1925). 


When the total amount or value 
of the debts or securities 
specified in the certificate un- 
der S. 37 A of the Act exceeds 
one* thousand rupees but does 
aotj exceed five tho u sand 
vy. ' ■ „ 


Two per centum on such amount or value 
and three per centum on the amount or 
value of any debt or security to which 
the certificate is extended under & 376 
of the Act, 
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When suoli amount or value 
exceeds five thousand rupees 
but does not exceed ten thousand 
rupees. 


When such amount or value exceeds 
ten thousand rupees* 


One hundred rupees plus two and a half 
per centum on the amount or value in 
excess of five thousand rupees and four 
and a half per centum on the amount 
or value of any debt or security to 
which the certificate is extended under 
S. 376 of the Act. 

Two hundred and fifty rupees plus three 
per centum on the amount or value in 
excess of ten thousand rupees and seven 
and a half per centum on the amount or 
value of any debt or security to which 
the certificate is extended under S. 876 of 
the Act. ” 


—O'. P. Acts XVI of 19$5 [21-6-1936] and XVI of 1940. [6-12-1910.] 


MADRAS 

When tho amount or value of any 
debt or security specified in the 
certificate under S. 8 of the Act 
does not exceed five thousand 
rupees. 

When such amount or value 
exceeds five thousand rupees. 


Two per centum on such amount or value and three per 
centum on the amount or value of any debt or secu- 
rity to which the certificate is extended under S. 10 
of the Act. 

Three per centum on such amount or value and four 
and a half par centum on the amount or value of any 
debt or security to which the certificate is extended 
under S. 10 of the Act. 


’rj. ueri m- 
cato under the 
Succession Cer- 
tificate Act, 
1889. 


Note . — (1) Tho amount of a debt is its amount including interest on the day on which the inclusion of 
the debt in the certificate is applied for so far as such amount can be ascertained. 


(2) Whether or not any powor with respect to a security specified in a certificate has been conferred 
under the Act; and where such a power has been so conferred, whether tho power is for the receiving of 
interest of dividends on, or for the negotiation or transfer of the security or for both purposes, the value of 
the security is its market-value on the day on which the inclusion of the security in the certificate is applied 
for so far as such value can be ascertained. 


— Madras Court-fees (, Amendment ) Act V of 1922. [30-3-1922; 17-1-1922.] 


SIND 

The amendments made in the article by the Bombay Finance Act, II of 1932, continue in force in the 
Province*of Bind by virtue of S. 2 of the Bombay Finance (Sind Amendment) Act, I of 1938. 

UNITED PROVINCES 


For the entries in the first aud second columns and for tho first paragraph in the third column, the 
following was substituted. 


1 12. Succes- 
sion certifi- 
cate under 
the Indian 
Succession 
Act, 1925. 


When the amount or value of the debt or security 
or the aggregate amount of the debts or secu- 
rities specified in the certificate under Sec- 
tion 374 of the Act does not exceed twenty 
thousand rupees ; 

When such amount or value exceeds -twenty 
thousand rupees but does not exceed fifty 
thousand rupees, on the portion of such amount 
or value Which’ is in excess of twenty thousand 
rupees*; - - - 

When such amount or value exceeds fifty 
thousand rupees but does not exceed a lakh of 
rupees, on the portion of such amount or value 
. which* is in excess of fifty thousand rupees ; 

When such amount or value exceeds a lakh of 
rupees but does not exceed two lakhs of rupees, 
on the portion of such amount or value which is 
in excess of a lakh of rupees ; 

When such amouiit Or value .exceeds two lakhs of 
rupees but does. not exceed, three lakhs o‘ 
rupees, on the portion of such amount or value 
which is in excess of two lakhs of rupees , 


f Two per centum on such amount or value 
and throe per centum on the amount or 
value of any debt or security to which 
the certificate is extended under S. 376 of 
the Act. 

Two and a half per centum _on such amount 
or value, and three and a three-quarters 
per centum on the , amount, or value of 
any debt or security to which the certifi- 
cate is extended under 8. 376 of the Act. 

Three per centum oh such amount or value 
and four and a half; per centum on the 
amount or value of any debt or security 
to which the’ certificate is extended under 
8, '876 of the Act. • 

Four per centum on such amount or value 
and six p,er centum on the amount, or 
value of any debt or security to which; 
the certificate is extended under S. 876 
of the Act; ] r 

Five per centum on such amount hr value 
and seven and half per centum, oh the 
amount Or value of any debt or security 
to which the certificate is extended under - 
S. 376 of the Act. y - ■/ 
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: Sch. t A ns. 12-inJ 


I When • i* h i'liii'Uiir o' N.iliir l‘Vi ‘.i :* U * | . f>ei ^'ii.uiu tu -evil .imoimi <n* ^iluc 

I ,M iii|>'v; ’ml (it i;*'! n«*l n tivi’i* *t*iir I- 1 uli.*' »'t i Jnil u’ne p'r vealum >m ilie .ijunuul or 

! riipoi*. . ■ ’i t i lie p> ml ‘"ii v'l such .liismiiit «»r ,:Pju< I \ s; lu-« o' mi\ <l;'P; or ■ erunly 1 o which 

which o' ui »*xi»wh .»f ihr*v lakii- #| rajv.m; , • ti#> ■•••rliiU 1 it* n p\ti'iid<«l under S. 376 of 

| « Him Art. 

! [WiuiiL t* ut-li .aihniuL or .alee >.vr *• 1 i.'in . ■ iv>i- ■ ! Si s ami :i halt i'^r rn'iitiuii on meh amount. 

riipoon but tluoii n »t oxcoofl lc»n la‘'vii> v *i nip.*!**.; » »r mine and eight ami a (iiiarler per 

I :ui the portion til *ucii amciinl it >.duo v% *i u*U m-nium on lli»j anuniut or \aluo of any 

I m in isxtTHh of four lakhs oi rupotv ; ■ «inni or s'HiiriU m which thr certificate 

ami m oVouded unde’* S. .‘176 of the Act. 

Wlum hUdi Mpomi. • , s < 1 1 u o < 1 'm r t •• 1 - i i \ t ] . 1 1 . 1 1 «u rv*eu por eouf.um on ,-uoh flinouiit or value 
rupnos. on i tio I 1 -): 1 i<»o -»| ;:ui.»'iur r ■ v.i Ui. 1 ;iml ton .aid n halt p t *r n tiUuu on the 

wliMi i- in o \ vss m foo 3:ih:is > v| rupr."-. amount. or \ulu<: m any ffiml or hocurity 

• I" Abn-li tin* vvrtilu.Mo i: extended under 

8. no ..t ; lie Act.” 

i\ A, l XIX oj WAS. [9-1-1939.] 

M r * |( 0 A- a^h'iL ht-hD a n.l beui-Mtks. 1 The same foe as would be 
: | . payable in respect of a 

| I certificate under the Suc- 

! j cession Certificate Act, 

! * 1880, or in respect of an 

1 extension of such a certi- 


12A. Coni- | | 

cate under ]] (a) As regards uther properU hi ivan'ci 
io Rogula- jj of \\ liitdi i lut rertiln-nto is ^ra ittod — 

’on of (lie ^ | 

•oinbay Code, jj When the amount nr value of such pro- 
!o. VL1I oi 1 j povlv exceeds one h.oumi ml rupees, but 

: , does not exceed (on ihuu-amd rupees. 

j ' \\ heu ^ueb iiunumt or \;iiue, exceeds ten 
| : fhuu-u nd rupees, b;;i »ioe-« not exoood 

| ’ ii ft \ thousand rupees. 


heate. as tlie ease may be. 


Tmo per centum on such 
amount or value. 

Two and one-half per 
centum on such amount 
or value. 


j i \\ hen such amount or value exceeds fifty Three per centum on such 
\ thousand rupees. amount ur \aluo. ■ 

iAj tiiW'Htuw bv ? he SuusM-imi Cortiii.'.i it- Aft, IBS'S {, j V 11 i ,,i issn), S"rtion 
fc b: tiimiiftiCil l, \ the < -jerr-f^ (Aui-nliiic'mi Act, t'.MO (7 f VI I ! 19L01, S. l 2 (ii). 


PROVINCIAL AMENDMENTS 


)MBAY 

3 ( 'or Article PJA ihc albieie .uP'-h* wan \j;u 

9A. 0ortUic;Ui- under Ijciui- ... Tiu* L *v *»i IjI*** in a. prulnU ( Art. Ilf < n i Uuj auiount 

hu\ Rc^ului ion. VTII -»f IH‘27# ur v .il«r *>i tlm proport*y hi «»f tlic o*rt'itio.i tc or «u 

c\Uut*i<oi <>l hucU cnrtiflcMifu ftH llto c,ts<* m.iv ha." 

—ihtnhati AH T1 W<u [yoshinne]. 

ADRAS 

Omitted U M'tihwAc. \ of L:;0-;MU‘2ii ; 17-f-U*±iJ 

ND 

Tiu- ituuiu<imimV» m.ulc hi tJto articlu by Mjo BomUi> Finance Ad., II of 1UU2, continue iu force in the 
Pruvinco ot Sind b\ virtue oi section ‘2 ot tdio Bombay Finauco (Sind Am(?ndin*»iiH Act, T of 1038. 
“[ 13 . Application to the High Court of J \\] ion the amount or value Two rupees, 

idieaturo at Lahore for the exercise of J of Die subject-matter in 

i jurisdiction under section 4 1 oi the | dispute does not exceod 

mjab Courts Act, Li 18 or to the Court \ twonty-iive rupoos. 

the financial Commissioner of the H When such amount or Tho foe levia* 

mjab for tho exercise of its rovisional j value exceeds Lventy-iivc hie on a mo- 

risdictiou under section 84 of the | rupees. morandum 

mjab Tenancy Act, 1887, t of a]>peal.] 


Schedule 1 Article 13 (Punjab 
Amendment) — Note 1, 

T| Vuiuc of sjubjcct-mafctor in dii-puP* in u.pplicit- 
<n lor jv.viaiou ngaiu»t order ro fusing to file 
ard in arldtnition out of court exceeding R>, 25 — 
piic:i (-huj is cluirgoahlo with court-loo payable ou 
jou- 1 from order under Soli. IT, Art. 11# (Vol 10) 
0 Lab 307 (308) (DB). 


[2j Be vision from order refusing to set aside award 
made in ponding suit — Court-fee of R«. 1 hold auflicl- 
out — Ad valorem eourMcu not uocessarv. (Vol*l6) 1929 
Lah 369* (3G‘.t :j70) ( 1911 i’un L R No. i diHaoufcod.) 

[3] Revision against decree m partition suit passed 
iu accordauoo with award — Award attacked regarding 
inode of partition— Court-loo of Ka*10 under Artl7 held 
sufficient. (Tli) 1913 ^Pun L R No. 1 page I (4) (DB). 
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[a] Inserted originally by Punjab Courts Act, 1884 (XVIII 'of 1884), S. 71, as amended by the 
Punjab Courts Act, (XXV of 1899), S. 6. Article 13 was repealed in Punjab by S. 5 of the 
Punjab Courts (Amendment) Act, 1912 (Punjab Act I of 1912), and in the North-West Frontier 
Province by the Third Schedule of the North-West Frontier Province Law aud Justice 
Regulation, 1901 (Regulation VH of 1901); but it has since been revived for both areas in 
its present form by the Court-fees (Punjab Amendment) Act, 1922 (Puujab Act (7 [VII] 
of 1922). 

14 . [Repealed by A . 0 .] 

15 . Repealed by the Repealing and Amendiwj Act, 1923 (11 [XI\ of 1923) s, 3 and 

Sch. II.] 
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0 

0 

1,600 

1,700 

110 

0 

0 

1,700 

1.800 

115 

0 

0 

1,800 

1,900 

1*20 

0 

0 

1,900 

2,000 

125 

0 

0 

2,000 

2,100 

180 

0 

0 

2,100 

2,200 

13o 

0 

0 

2,200 

2,300 

140 

0 

0 

2,800 

2,400 

145 

0 

0 

2,400 

2,500 

loO 

0 

0 

2,500 

2,600 

160 

0 

0 

2,600 

2,700 

l(iO 

0 

0 

2,700 

2.S00 

105 

0 

0 

2,800 

2,900 

170 

0 

0 

2,900 

3, 0t» 

175 

0 

0 

3,000 

3,100 

180 

0 

0 

3,100 

3,200 

185 

0 

0 

3,200 

3,300 

100 

0 

0 

3,800 

3,100 

105 

0 

0 

3,400 

3,500 

200 

0 

0 

3,500 

3,600 

205 

0 

0 

3,600 . 

3,700 

210 

0 

0 

3,700 

3,600 

215 

0 

0 

3,800 

3,900 

220 

0 

0 

3,900 

4.000 

225 

0 

0 

4,000 j 

4,100 

280 

0 

0 

4,100 i 

4,200 | 

285 

0 

0 

i,200 ; 

4,300 ; 

240 

0 

0 

4,800 1 

4,400 : 

245 

0 

0 

4,400 : 

4,500 1 

250 

0 

0 

4,500 j 

1,600 i 

255 

0 

0 

4,600 1 

4,700 : 

260 

0 

0 

4,700 ! 

4,800 , 

265 

0 

0 

1.800 ' 

4,900 ! 

270 

0 

0 

4,900 

5,000 

275 

0 

0 

5,000 

5,250 

285 

0 

0 

5,250 S 

5,500 i 

285 

0 

0 

5,500 ! 

5,760 j 

805 

0 

0 

5,750 ! 

6,000 1 

315 

0 

0 

6,000 ; 

6,260 i 

325 

0 

0 

6,250 i 

6,500 | 

335 

0 

0 

6,500 

6,750 | 

345 

0 

0 

6.760 

j 7,000 ; 

356 

0 

0 

- 7,000 

- - 7,260 ! 

366 

0 

0 

7,250 

! 7,500 

375 

0 

0 

7,500 

| 7,750' 

885 J> 

0 

7,760 

; 8,000 

895 

0 

0 

8,000 

j 8,250 

405 

0 

0 

8,260 

8,500 

415 

0 

0 

8,600 

, . ’ 8.750 

425 

0 

0 

8,780 

1 ' 9,000 j 

4815 

0 

0 

. 9,000 

i V 9,260 

4« 

0 

0 


IK 

Rs. 

i Ra. 

A. 

P- 

9,250 

9,500 

455 

0 

0 

9,500 

9,750 

465 

0 

0 

9,750 

10,000 

i 475 

0 

0 

10,000 

10,500 

, 490 

0 

0 

10,500 

11,000 

505 

0 

0 

11,000 

11,500 

520 

0 

0 

11,500 

12,000 

535 

0 

0 

12,000 

12,500 

j 550 

0 

0 

12,500 

13,000 

* 5(55 

0 

0 

13,000 

13,500 

i 580 

0 

0 

13,500 

1 11.000 

596 

0 

0 

14,000 

i 14,500 

, 010 

0 

0 

14,500 

I 15,000 

625 

0 

0 

15,000 

15,500 

640 

0 

0 

15,500 

16,000 

! 655 

0 

0 

16,000 

16,500 

670 

0 

0 

16,600 1 17,000 

685 

0 

0 

17,000 

17,500 

700 

0 

0 

17,600 ! 18,000 

| 715 

0 

0 

18,000 

18,500 

730 

0 

0 

18,500 

1 19,000 

! 745 

0 

0 

19,000 

19,500 

760 

0 

0 

19,600 

20,000 

775 

0 

0 

20,000 

21,000 

795 

0 

0 

21,000 

22,000 

815 

0 

0 

22,000 

23.000 

835 

0 

0 

93,000 ' 94,000 

855 

0 

0 

21,000 

25,000 

875 

0 

0 

25,000 

20,900 

895 

0 

0 

20,000 

27,000 

915 

0 

0 

27,000 

28,000 

985 

0 

0 

28,000 

29,000 

955 

0 

0 

*29,000 

30,000 

80,000 

975 

0 

0 

32,000 

995 

0 

0 

32,000 

34,000 

1,015 

0 

0 

34»00O 

86,000 

1,035 

0 

0 

36,000 

88,000 

1,055 

0 

0 

38,000 

40.000 

1.075 

0 

0 

40,000 

42,000 

1,095 

0 

0 

42,000 

■ 44,000 

1,115 

0 

0 

41,000 

46,000 

1.1S5 

0 

0 

46,000 

48,000 

1,155 

0 

0 

48,000 

60,000 

1,175 

0 

0 

50,000 

55,000 

1.200 

0 

0 

55,000 

60,000 

1,225 

0 

0 

60,000 

65,000 

1,250 

0 

0 

65,000 

70,000 

1,275 

0 

0 

70,000 

75,000 

1,300 

0 

0 

75,000 

80.000 

1,325 

0 

0 

80,000 

85,000 

85,000 

1,850 

0 

0 

00,000 

1.875 

0 

0 

90,000 

95,000 i i # 400 

0 

0 

95,000 

1,00,000 1 1 425 

0 

0 

W.000 

1,05,000 

1,430 

0 

0 

1,05,000 

1,10,000 

1,475 

0 

0 

1,10,000 

1,15,00° 

1,500 

0 

0 

1.15.000 

1,20,000 ! 

1,526 

0 

0 

1,20.000 

1,25,000 . 

1,550 

0 

0 

1.25,000 

v 'i 

1,80,000 ; 

i ' 

1,575 

0 

0 


Rs. 

1 , 30 , 000 ; 
1 , 35 , 000 : 
1 , 40 . 000 ! 
1 . 45 , 000 ; 
1 , 50 , 000 : 

1 . 55.000 i 
1 , 60 , 000 ; 

1 . 65 . 000 , 

1.70.000 1 

1.75.000 

1.80.000 

1 . 85.000 

1 . 90.000 

1 . 95.000 

2.00. 00, j 

2 , 05 , 00 ° ! 

2 .10.000 ! 
2 . 15 , 000 ! 
2 ,20,000 ! 
2 , 25 * 000 : 

2 . 30.000 

2.35.000 

2.40.000 

2 . 45.000 

2 . 50.000 

2 . 55.000 

2 . 60.000 

2 . 65.000 

2 . 70.000 

2 . 75.000 

2 . 80.000 
2 85,000 

2 . 90.000 

2 . 95.000 

a, 00,000 

3 . 05.000 

3 . 10 . 000 , 

3 . 15.000 

3 . 20.000 

3 . 25.000 

3 . 30.000 

8 . 35.000 

8 . 40.000 

8 . 45.000 

3 . 50 . 000 , 
8 , 55 , 000 ; 

3 . 60.000 j 

3 . 63 . 000 1 

8 . 70.000 i 
3 , 75 , 00 ° ; 
8 , 80 , 00 ° ! 
3 , 85 , 000 : 
3 , 90 , 000 ; 
8 , 96 , 00 ° 

4 . 00 . 00 , 
4 , 05 , 00 °, 

4.10.000 , 


But does i 3 r , 
not ouewl 1 ■*- >ro P or Fee 


Rs. Rs. 

1.35.000 1,600 

1.40.000 1,625 

1.45.000 j 1,650 

1.60.000 4,675 

1.55.000 1,700 

1.60.000 1,725 
1,65,000 ! 1,750 
1,70.000 ! 1,775 
1,75,000 ! 1.800 
1,80,000 : 1,825 

1.85.000 1,850 

1.90.000 i 1,875 


2,000 

2,025 


1.95.000 

2 , 00,000 

2.05.000, 
2,10,000 1 1.977 

2.15.000 

2 . 20.000 

2,25,000 1 2,050 

2.30.000 i 2,075 
2,35,000; 2, J 00 
2,10,000 ! 2,125 
2,45,000 ; 2,150 

2.50.000 j 2,175 

2,65,000; 2,200 

2.60.000 i 2,225 
2,65,000 ' 2,250 

2.70.000 i 2.275 
2,75.000 ! 2.300 

2.80.000 i 2,325 
•2,85,000 j -.350 
2.90,000 ' 

2.95.000 > 2 . 400 

8 . 00 . 000 . 2.425 
3 , 05 . 000 ' 9.450 

3.10.000 1 
3.15,000 ! 


3.80,000 ! y n \n 
3.35,000, 

3.40.000 

3.45.000 

3.60.000 

2,750 
2,775 
2,800 
2,825 
2.850 
2,875 
2.900 
2,925 
2,950 
2,975 


3.60.000 

3.65.000 

3.70.000 

3.75.000 

8.80.000 

3.85.000 

3.90.000 

8.95.000 
4.00,000 

4.05.000 

4.10.000 


A. P. 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 


1,900 

1,925 

1,950 


& AAA 


0 0 
0 0 
0 0 
0 0 


0 0 
0 o 
0 o 
0 0 
0 0 
0 0 
o 0 
o o 
0 
0 
0 
0 
0 
0 


0 
0 
0 
0 
0 
0 
0 o 
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ASSAM 


When the 
amount or 
value of 
the sub- 

ject-matter 
exceeds — 

But does 
not exceed 

Proper fee. 

When the 
amount or 
value of 
the sub- 
ject-matter 
exceeds — 

But does 
not exceed 

Proper fee. ! 

! 

When the 
amount or 
value of 
the sub- 

iject-matter 
exceeds — 

But does 
not exceed 

Proper fee. 

i 


i l 

' i 


II 

! i 



Bp. 

*5 

10 


" i 

25 ! 
80 i 
85 

10 i 
45 i 
50 i 
55 i 


70 | 

75 ; 
80 
85 
90 
nr. 
lOO 
iio 
120 
ISO 
140 ! 
150 
160 
170 
180 
190 
200 
210 
220 
230 
240 ! 
250 
260 
270 
280 
290 
300 
310 
820 
330 
340 
350 
360 
370 
380 
890 
400 
410 
420 
430 
440 
450 
460 
470 
• 480 


Rs. I Rs. A. Rs. 

5 j 06 490 

10 I 0 12 500 

15 | 12 510 

20 ! 1 8 520 

25 ! 1 14 530 

30 j 24 540 

85 I 2 10 550 

40 j 30 560 

45 S 6 570 

50 3 12 580 

55 4 2 590 

GO 4 8 600 

65 4 14 610 

70 5 4 620 

75 5 10 630 

80 j 6 2 640 

85 ' 6 10 650 

90 ■ 7 2 660 

95 : 7 10 670 

100 i 82 680 

110 9 12 690 

120 11 6 700 

130 13 0 710 

140 14 10 720 

150 16 4 730 

160 18 0 740 

170 19 2 750 

180 20 4 760 

190 21 6 770 

200 22 8 780 

210 23 10 790 

220 24 12 300 

230 25 14 810 

240 27 0 820 

250 28 2 830 

260 29 4 840 

270 30 6 850 

280 31 8 860 

290 32 10 870 

300 38 12 880 

310 34 14 S90 

820 36 ,0 - 900 

330 37 2 9lo 

340 38 4 ®2o 

350 39 6 9s 0 

360 40 8 94 0 

370 41 10 9 5o 

380 42 12 960 

390 48 14 970 

400 45 0 98o 

410 46 2 990 

420 . 47 4 l-OOo 

430 48 6 1.100 

410 49 8 1.200 ' 

450 50 10 1.800 

460 51 12 1,400 

470 52 14 1.500 

480 54 0 1,600 

490 55 2 1,700 
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Ra. 

Rs. 

8,000 

8,250 

8,250 

8,500 

8,500 

8,750 

8,7; t0 

9.000 

U.000 

9,250 

9,250 

9,500 

‘.>,500 

9,750 

‘>,750 

10,000 

10,000 

10,500 

10,500 

11,000 

11,000 

11,500 

11,500 

12,000 

12,000 

12,500 

12,500 

19,000 

18,000 

18,500 

1.1,500 

14,000 

11,000 

1 4,500 

11,500 

15,000 • 

15,000 ; 

15,500 j 

15,500 f 

16,000 

10,000 i 

16,500 

16,500 

17,000 

17,000 

17,500 

17,500 

18,000 

18,000 

18,500 

18,500 

19,000 

19,000 

19,500 

19,500 

20,000 

20,000 

21,000 

91,000 

22,000 

22,000 

28,000 

28,000 

24,000 

24,000 

25,000 

25,000 

26,000 

20,000 

27,000 1 

27,000 

28,000 


I 


Rs. A, 

Rs. 

645 0 

28,000 

060 0 

29,000 

675 0 

30,000 

690 0 

31,000 

705 0 

3-2,000 

720 0 

33,000 

785 0 

31.000 

750 0 

35.000 

772 8 

36,000 i 

795 0 

37,000 

81 7 8 

38,000 

810 0 

39,000 

862 S 

40.000 

885 0 

41,000 

907 S 

12,000 

950 0 

13,000 

952 8 

14,000 

975 0 

15,000 

997 8 

16,000 

1,020 0 

47,000 

1,042 8 

18,000 

1,005 0 

49,000 

1,087 8 

50,000 | 

1,110 0 

65,000 

1,132 8 

60,000 : 

1,155 0 

65,000 ! 

1,177 8 

70,000 ! 

1,200 0 

75,000 

1,280 0 

80,000 

1,260 0 

85,000 

1,290 0 

90,000 

1,320 0 

II 95,000 ! 

1,350 0 i 

| 1,00,000 I 


1,380 0 1,05,000 ] 

1,410 0 1,10,000 ' 

1,410 0 1,15,000 j 

! 


Ha I Rs. A. 

29,000 ! iavo o 

30.000 j 1,500 0 

31.000 ! 1,530 0 

32.000 1.500 0 

33.000 I 1,500 0 

31.000 ! 1,(120 0 

33,00(1 1,050 0 

30.000 i 1.080 0 

37.000 ' 1,710 0 

38.000 | 1,740 0 

30.000 ; 1,770 0 

40.000 j 1,800 0 

41.000 I 1,830 0 

12.000 ! 1,800 0 

43.000 1,300 0 

41,00(1 ; 1,020 0 

45.000 j 1,050 0 

46.000 | 1,080 0 

47.000 2,010 0 

48.000 I 2,040 0 

40.000 j 2,070 0 

50.000 i 2,100 0 

55.000 2,137 8 

60.000 2.175 0 

65.000 2,212 8 

70.000 2,250 0 

75.000 2,287 8 

80,00(1 2,325 0 

85.000 2,362 8 

90.000 2,400 0 

95.000 2.437 8 

1,00,000 2,475 0 

1.05.000 2,512 .8 

1.10.000 2,550 0 

1,15;000 2,537 8 

1.20.000 2,625 0 


Re. Re. Rs. A, 

1.20.000 1,25,000 2,662 8 

1.25.000 1,30,000 2,700 0 

1.30.000 1,35,000 2,737 8 

1.35.000 1,40,000 2,775 0 

1.40.000 1,45,000 2,812 8 

1.45.000 1 1,50,000 2,850 0 

1.50.000 1,55,000 2,887 8 

1.55.000 1,60,000 2,925 0 

1.60.000 1,65,000 2,962 8 

1.65.000 1,70,000 3,000 0 

1.70.000 1,75,000 3,037 8 

1.75.000 1,80,000 3,075 0 

1.80.000 1,35,000 3,112 8 

1.85.000 1,90,000 3150. 0 

1.90.000 1,95, iOO 3,187 8 

1.95.000 2,00,000 3,225 0 

2,00,000 2,05,000 3,262 8 

and the fee increases at the rate 
of thirty-seven rupees oightannaB 
for every five thousand rupees, or 
part thereof, up to n maximum 
fee of ten thousand rupoes, for 
example, — 

Rs. ] Rs. Rs. A. 

i 8.00,000 4,012 8 

| 4,00,000 4.762 8 

i 6.00,000 5.512 8 

j 6,00,000 6,262 8 

i 7,00,000 7,012 8 

I 8,00,000 7,762 8 

9,00,000 8,512 ,3 

i 10,00,000 9,262 8 

j 11,00,000 10,000 0 

— Assam Act XIV of 1036 

[1-1-1037 , j 
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Rs. 
540 
550 
560 
570 
580 
590 
600 
610 i 
620 | 
630 1 
640 1 
650 . 
660 j 
670 
680 
690 
700 
710 
720 
780 
740 
750 ! 
760 | 
770 
780 
790 
800 
810 
820 
880 
840 
850 
860 
870 
880 
890 
900 
9l0 
920 
980 
940 
950 
960 
970 
980 
990 
1,000 
1,100 
1,200 
1,800 

1.400 

1.500 

1,600 

1.700 
1,800 

1.900 
2,000 
2,100 
2,200 
2,300 

2.400 

2.500 
2,600 

2.700 
2,800 

2.900 
3,000 
3,100 
8,200 


100 2 

101 4 

102 6 

103 8 

104 10 

105 12 

106 14 
108 0 

109 • 2 

110 4 

111 6 
112 8 
120 0 
127 8 
135 0 
142 8 
150 0 
157 8 
165 0 
172 8 
180 0 
187 8 
195 0 
202 8 

.210 0 
217 8 
225 0 
232 8 
240 0 
247 8 
255 0 
262 8 
270 0 
277 8 


Rs. 

3.200 

3.300 

3.400 

3.500 

3.600 

3.700 1 

3.800 

3.900 

4.000 

4.100 : 

4.200 i 

4.300 : 

4.400 

4.500 

4.600 

4.700 

4.800 

4.900 

5.000 

5.100 

5.200 

5.300 

5.400 

5.500 

5.600 

5.700 

5.800 

5.900 

6.000 

6.100 

6.200 

6.300 
0,400 

6.500 

6.600 

6.700 

6.800 

6.900 

7.000 
7,100 
7,200 

7.300 
7,400 

7.500 

7.750 

8.000 

8.250 

8.500 

8.750 
9,000 

9.250 

9.500 

9.750 

10,000 

10.500 

11,000 

11.500 

- 12,000 

12.500 
13,000 

13.500 . 

14.000 
14,600 

15.000 

15.500 

16.000 

16.500 
17,000 

17.500 


R s . A. 
285 0 
292 8 
300 0 
307 8 
315 0 
322 S 
330 0 
337 8 
345 0 
352 8 
360 0 
367 8 
375 0 
382 8 
390 0 
397 8 
4Q5 0 
412 8 
420 0 
427 8 
435 0 
442 8 
450 0 
457 8 
465 0 
472 8 
480 0 
487 8 
495 0 
502 8 
510 0 
517 8 
525 0 
532 8 
540 0 
547 8 
555 0 
562 8 
570 0 
577 8 
585 0 
592 8 
600 0 
615 0 
630 0 
645 0 
660 0 
676 0 
690 0 
705 0 
720 0 
735 0 
750 0 
772 . 8 
795 0. 
817 8 
840 0 
. 862 8 
-885 0 
907 8 
930 0 
952 8 
975 0 . 
997 8 
1,020 0 
1,042 8 
1,065 0 
1,087 8 
1,110 0 


Rs. Rs. Rs. A. 

18.000 18,500 1,182 8 

18.500 19,000 1,155 0 

19.000 19,500 1,177 8 

19.500 20,000 1.200 0 

20.000 21,000 1,280 0 

21,000 22,000 1,260 0 

22.000 23,000 1,290 0 

23.000 24,000 1,320 0 

24.000 25,000 1,350 0 

25.000 26,000 1,380 0 

26.000 27,000 1,410 0 

27.000 28,000 1,440 0 

28.000 29,000 1,470 0 

29.000 30,000 1,500 0 

80.000 31,000 1,53° 0 

31.000 32,000 1,560 0 

32.000 33,000 1,590 0 

33.000 34,000 1,620 0 

34.000 35,000 1,650 0 

35.000 36,000 1,680 0 

36.000 37,000 1,71® 0 

37.000 I 38,000 174 O 0 

38.000 39,000 1 , 77 ° 0 

39.000 40,000 18 OO 0 

40.000 41,000 1 830 0 

41.000 42,000 i 860 0 

42.000 43,000 1 89® 0 

43.000 44,000 192 O 0 

44.000 45,000 1 95® ° 

45.000 46,000 198 ® 0 

46.000 47,000 2,01” ° 

47.000 48,000 2 04° ® 

48.000 49,000 2 ,07® ° 

49.000 50,000 2 ,1°2 ° 

50.000 55,000 2 l3l „ 

55.000 60,000 ol7 5 5 

60.000 65,000 2 ’ 2 l 2 8 

65.000 70,000 2 ’2S° 2 

70.000 75,000 2 ’28T ® 

75.000 80,000 2 ’32 S 9 

80.000 85.000 2*36^ ° 

85.000 90,000 2 ’40° „ 

90.000 95,000 2 ’43 7 ® 

95.000 1,00,000 2 ’475 0 

1.00. 000 1,05,000 2 ’512 ® 

1.05.000 1,10,000 2*550 0 

1.10.000 1,15,000 2*587 8 

1.15.000 1,20,000 2*626 0 

1.20.000 1,25,000 2*662 8 

1.25.000 1,30,000 2*70° 9 

1.80.000 1,35,000 2*737 8 

1.86.000 1,40,000 2*776 0 

1.40.000 1,45,000. 2*813 8 

1.45.000 1,50,000 2*850 0 

. 1,50,000 1,65,000 2*887- 8 

1.55.000 1,60,000 2*925 ® 

1. 60. 000 1,65,000 2*962 8 

1.65.000 1,70,000 8*000 0 

-1,70,000 1,75,000 3 W 8 

1.75.000 1,80,000 3,075 0 

.1,80,000 1,85,000 8112 8 

1.85.000 1,90,000 8 150 0 

1.90.000 1,95,000 3,187 8 

1.95.000 2,00,000 8 225 -0 

2.00. 000 2,05,000 sl262 8 

aud the fee increases at the rate 

of thirty-seven rupees, eight ahnas 
for every five thousand rupees or 
part thereof, up to a maximum 

293 A. M. 


2*850 0 
2*887- 8 
-2*925 0 
2*962 8 

s’ooo 0 
3*037 8 
8*075 0 
8112 8 
SllSO 0 
8187 8 
8225 O 
8*, 262 8 
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fee of ten 
example — 

Rs. 

0,00,000 

4,00,000 

BIHAR 
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thousand rupees, for 


IK 
4,012 
• 1 ,702 


A. 

S 

8 


Rs. 

f>, 00 ,000 
0,00,000 

7.00. 000 

8.00. 000 


Rs. 

5,51*2 

0,202 

7,012 

7,702 


Rs. 

0,00,000 
10 , 00,000 
11 , 00,000 
— Bengal 


[Note —-The fees h;n<i boon increased by way of su return 
n'ivou in "till q Appendix at the end of Sell 111.] 



I 

_ - — 

r - 



Wlion the 
amount 01 
value oi 
the sub- 

joe t-ma ttei 
exceeds 

But duos „ 
im exceed 

When the 

amount or 

value of But does 

the sub- not exceed 

jocit-matfecr 

exceeds 

1 

ProperFoo, 

When the 
amount or 
value of 
the sub- 

ject-matter 
exceeds 

But does 
not exceed 


2*20 

%° 

240 

250 

260 

270 

2 80 

*90 

%) 

%0 

320 

Sso 

340 

3» 

3eo 

870 

380 

890 

400 

410 


IK 

Rs. 

IK 

A. 

... 

3 

0 

6 

5 

10 

0 

12 

10 

15 

1 

2 

15 

20 

1 

9 

20 

25 

1 

U 

25 

30 

0 

4 

30 

35 

r 2 

10 

35 

40 

3 

0 

40 

45 

3 

6 

45 

50 

3 

12 

50 

55 

4 

2 

55 

60 

4 

8 

00 

65 

4 

14 

05 

70 

5 

4 

70 

75 

5 

10 

75 j 

1 so 

6 

0 

80 

85 

6 

6 

85 

90 

0 

32 

90 

95 

7 

2 

95 

100 

7 

8 

100 

110 

8 

8 

Ho 

120 

9 

8 

120 

130 

10 

8 

3.80 ; 

140 : 

U 

8 

140 i 

150 i 

12 

8 

lf>0 1 

; 160 ! 

! 18 

a 

3 GO ! 

; 170 

14 

8 

3?0 

! 180 

15 

8 

380 

; 190 

10 

8 

390 

200 

17 

8 

200 

; 210 

18 

8 


220 

230 

210 

260 

200 

270 

230 

290 

800 

810 

820 

880 

840 

850 


830 

890 

400 

£10 

420 


10 8 
20 8 
21 8 
22 8 
23 8 
- 24 8 
25 8 
2G 8 

27 8 

28 8 
29 8 
80 8 
81 8 
82 8 
88 8 

84 8 

85 8 
36 8 
87 8 

38 8 

39 8 


Rs. 

•120 

430 

410 

•150 

•AGO 

470 

480 

490 

500 

510 

520 

530 

510 

550 

500 

570 

SSO 

590 

COO 

010 

(520 

(530 

010 

C50 

GCQ 

G70 

(530 

690 

700 

710 

720 

730 

740 

750 

700 

770 

780 

790 

800 

810 

820 

880 

840 

850 

860 

870 

880 

890 

900 

910 


Rs. 

130 

410 

450 

too 

470 

480 

400 

500 

510 

520 

530 

540 

550 

5G0 

570 

580 

500 

600 

CIO 

620 

630 

040 

050 

000 

070 

080 

090 

700 

710 

720 

780 

740 

750 

760 

770 

780 

790 

800 

810 

820 

830 

840 

850 

860 

870 

880 

890 

900 

910 

920 

980 


[Table of Rates] 

Rs. A, 
8.512 8 
9,262 8 
10.000 0 
Act IV aj 1922' 
i (A9:3-1922.)_ 

'by Bihar Act IX of W!;l. (.he text whereof 


ProperFee. 


Rs. A. 

92 8 

93 8 

94 R 

95 S 

96 8 

97 8 
105 0 
112 8 
120 0 
1.27 8 
135 0 
142 8 
150 0 
157 S 


Rs. A. 
■10 8 

41 ft 

42 ft 

43 S 

44 8 

45 ft 

46 8 

47 8 

48 8 

49 8 

50 8 

51 8 

52 8 

53 S 

54 8 

55 8 

56 8 

57 8 

58 8 

59 8 

60 8 
61 8 
62 .8 
63 8 

04 8 

05 8 
66 $ 
07 8 
m g 

69 g 

70 8 

71 8 

72 8 

73 8 

74 8 

75 8 

76 8 

77 8 

78 8 

79 8 

80 8 
81 8 
82 8 

83 8 

84 8 

85 8 

86 8 

87 8 

88 8 

89 8 

90 8 

91 8 


Rs. 

940 

1)50 

960 

970 

930 

990 

1,000 

1,100 

1,200 

1.300 

1.400 

1.500 
1,600 

1.700 
1,800 

1.900 
2,000 
2,100 
2,200 

2.300 

2.400 

2.500 
2,600 

2.700 
2,800 

2.900 

3.000 

3.100 

3.200 
3,800 

3.400 

3.500 
3,600 

3.700 
3,800 

3.900 

4.000 

4.100 

4.200 


Rs. 

950 

960 

970 

980 

990 

1,000 

1,100 

1,200 

1.300 

3.400 

1.500 
1,600 
1*700 
1,800 

1.900 
2,000 
2,100 
2,200 

2.300 

2.400 

2.500 

2,000 

2.700 
2,800 

2.900 

3.000 

8,100 

3.200 

3, $00 

3.400 

3.500 
3,600 

8.700 

8,800 

3.900 

4.000 
4,100 

4.200 
4,800 


1 


165 

172 

180 


187 8 
195 0 
202 $ 
210 0 
217 8 
225 0 
232 8 
240 0 
247 8 
255 0 
262 S 
270 0 
277 $ 
285 0 
292 8 
300 0 
807 8 
815 0 
822 8 
880 0 
887 8 
345 0 


4.800 

4,400 | 

858 

8 

4.400 

4,600 | 

860 

0 

4,800 

4,600 ! 

867 

8 

4,600 

4,700 | 

375 

0 

4,700 

4,800 1 

m 

8 

4,800 

4,900 i 

m 

0 

4,900 

5,000 j 

897 

8 

8,000 

8,260 1 

412 

8 

5,260 

5,600 ; 

497 

8 

9,600 

5,760 , 

442 

8 

6,760 

8,000 i 

457 

8 

6,000 

6 . 2 SO 

472 

8 

6,350 

6,600 | 

437 

8 



triable of Rates] [THE] COURT-FEES ACT, 1870 2330 


Bs. 

Bs 

Bs. 

A. 

Bs. 

Bs. 

Bs. 

A. 

Bs. 

Bs. 

Bs. A. 

6,600 

6,750 

502 

8 

23,000 

24,000 

1,267 

8 

1,50,000 

1,55,000 

2,535 0 

6,760 

7,000 

517 

8 

24,000 

25,000 

1,297 

S 

1,55,000 

1,60,000 

2,572 8 

7,000 

7,250 

582 

8 

25,000 

26,000 

1,327 

8 

1,60,000 

1,65,000 

2,010 0 

7,250 

7,500 

547 

8 

26,000 

27,000 

1,357 

8 

1,65,000 

1,70,000 

2,647 0 

7,500 

7,750 

562 

8 

27,000 

28,000 

1,387 

8 

1,70,000 

1,75,000 

2,685 0 

7,750 

8,000 

577 

8 

28,000 

29,000 

1,417 

8 

1,75,000 

1,80,000 

2,722 8 

8,000 

8,250 

592 

8 

29,000 

30,000 

1,447 

8 

1,80,000 

1,85,000 

2,760 0 

8,250 

8,500 

607 

8 

30,000 

32,000 

1,477 

8 

1,85,000 

1,90,000 

2,797 8 

8,500 

8,750 

622 

8 

32,000 

34,000 

1,507 

8 

1,90,000 

1,95,000 

2,835 0 

8,750 

9,000 

637 

8 

34,000 

36,000 

1,537 

8 

1,95,000 

2,00,000 

2,872 8 

9,000 

9,250 

652 

8 

36,000 

38,000 

1,567 

8 

2,00,000 

2,05,000 

2,910 0 

9,250 

9,500 

667 

8 

38,000 

40,000 

1,597 

8 




9,500 

9,750 

682 

8 

40,000 

42,000 

1,627 

8 

ana tme tee increases at tne rate 

9,750 

10,000 

697 

8 

42,000 

44,000 

1,657 

8 

of thirty-seven rupees eight annas 

10,000 

10,500 

720 

0 

44,000 

46,000 

1,687 

8 

; tor every nve tnousana 

rupees, or 

10,500 

11,000 

742 

8 

46,000 

48,000 

1,717 

8 

part tuereoi, isubject to a maxi- 

11,000 

11,500 

765 

0 

48,000 

50,000 

1,747 

8 

mum ot ten tnousana 

rupees, tor 

11,500 

12,000 

787 

8 

50,000 

65,000 

1,785 

0 

example, — 



12,000 

12,500 

810 

0 

55,000 

60,000 

1,822 

8 

3,00,000 

3,05,000 

3,660 0 

12,500 

18,000 

832 

8 

60,000 

65,000 

1,860 

0 

4,00,000 

4,05,000 

4,410 0 

13,000 

13.500 

855 

8 

65,000 

70,000 

1,897 

8 

5,00,000 

5,05,000 

5,160 '0 

13,500 

14,000 

877 

8 

70,000 

75,000 

1,935 

0 

6,00,000 

6,05,000 

5,910 0 

14,000 

14,500 

900 

0 

75,000 

80,000 

1,972 

8 

7,00,000 

7,05,000 

6,660 0 

14,500 

15,000 

922 

8 

80,000 

85,000 

2,010 

0 

8,00,000 

8,05,000 

7,410 0 

15,000 

15,500 

945 

0 

85,000 

90,000 

2,047 

8 

9,00,000 

9,05,000 

8,160 0 

15,500 

16,000 

967 

8 

90,000 

95,000 

2,085 

0 

10,00,000 

10,05,000 

8,910 0 

16,000 

16,500 

990 

0 

95,000 

1,00,000 

2,122 

8 

11,00,000 

11,05,000 

9,660 0 

16,500 

17,000 

1,012 

8 

1,00,000 

1,05, COO 

2,160 

0 

11,45,000 

11,50,000 

9,997 8 

17,000 

17,500 

1,035 

0 

1,05,000 

1,10,000 

2,197 

8 




17,500 

18,000 

1,057 

8 

1,10,000 

1,15,000 

2,235 

0 

and for all amounts and values 

18,000 

18,500 

1,080 

0 

I 1,15;000 

1,20,000 

2,272 

8 

exceeding 

Bs. 11,50,000 the 

18,500 

19,000 

1,102 

8 

1,20,000 

1,25,000 

2,310 

0 

Uourt-fee is Bs. 10, 000. J 

19,000 ! 

19,500 

1,125 

0 

1,25,000 

1,30,000 

2,347 

8 

— Bihar 

c£‘ Orissa 

Act IT of 

19,500 j 

20,000 

1,147 

8 

: 1,30,000 

1,35,000 

2,385 

0 

1922. (21-8-1922.) The portion 

20,000 ! 

21,000 

1,177 

8 

1,35,000 

1,40,000 

2,422 

8 

in square bt'oekets was substi- 

21,000 

22,000 

1,207 

8 

I 1,40,000 

1,45,000 

2,460 

0 

tuted by 

Bihar Act 

XVII of 

22,000 | 

28,000 

1,237 

8 

! 1,45,000 

1,50,000 

2,497 

8 

1939. (2-11-1989.) 



BOMBAY 

[Note .—The fees have been increased by way of surcharge by Bombay Act XV of 1943, the text whereof is 
reproduced in the Appendix given at the end of SchJIL] 


When the 
amount or 
value of 
the sub- 

ject-matter 
exceeds—* 

But does 
not exceed 

Proper fee. 

When the 
amount or 
value of 
the sub- 

ject-matter 
exceeds— 

But does 
not exceed 

Proper fee. 

When the 
amount or 
value of 
the sub- 

ject-matter 
exceeds— 

But do9s 
not exceed 

Proper fee. 

Bs. 

Bs. 

Bs. A. 

Bs. 

Bs. 

Bs. A. 

Bs. 

Bs. 

Bs. A. 

*»• 

5 

0 6 

100 

. , 110 

8 4 

300 


23 4 

5 

10 

0 12 

110 

120 

9 0 

310 

320 

"24 0 

10 

15 

1 2 

120 

_ 130 

9 12 

320 


, 24 12 

15 

20 

1 8 

130 

... 140 

10 8 

330 

340 

25 8 

20 

25 

1 14 

140 

180 

11 4 

340 

VM*; ifil 

26 4 

25 

30 

2 4 

150 

160 

12 0 

. 350 


27 0 

30 

" 35 

2 10 

160 

“ 170 

12 12 

-360 


27 12 


40 

3 0 

170 

180 

13 8 

370 


28 -8 

40 

45 

3 6 

180 

190 

14 4 

880 

- .ftpyl 

- "29 4 

45 

50 

3 12 

190 

200 

15 0 

- 390 


30 0 

50 

55 

4 2 

200 

210 

15 12 

400 

410 

30 12 

55 

60 

4 8 

210 

220 

16 8 

410 

420 

31 8 

60 

65 

4 14 

220 

230- 

. 17 4 

. 420 

430 

32 4 

65 , 

1 70 

5 4 

230 

240 

18 0 

-4SQ 

440 

33 0 

70 

75 

5 10- 

240 

250 

18 12 

440 


33 12' 

75 

80 

6 0 

250 

260 

19 8 

450 

460 

34 8 

80 

85 

6 6 

260 

270 

20 4 

460- 

sHUHttfiH 

- . 35 4 

. 85 

1 90 

6 12 

270 

* 280 

21 0 



36 0 

90 

1 95 

7 2 

280 

' 290 

2i 12 



36 12 

95 

100 

7 8 

* 

| 290 

300 

22 8 


■ ' ; 100 ; 

: ; 37 i 
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tTable of Rates] 


Rs. 

500 

510 

520 

530 

510 

550 

560 

570 

580 

590 

600 

610 

620 

630 

610 

650 

660 

670 

680 

090 

700 

710 

720 

730 

710 

750 

760 

770 

780 

790 

800 

810 

820 

830 

8(0 

830 

860 

870 

880 

890 

uoo 

010 

920 

980 

910 

950 

960 

970 

980 

930 

1,000 

1,100 

1,200 

1,300 

1,400 

1,600 

1.600 

WOO 


Bs. 

Rs. A. 

Bs. 

Bs. 

Rs. A* 


810 

38 4 

1,800 

1,900 

1*20 0 


520 

39 0 

1,900 

2,000 

125 0 


530 

39 12 

2,000 

2,100 

i (80 0 


540 

40 8 

2,100 

2,200 

185 0 


550 

41 4 

2,200 

2,300 

110 0 


560 

42 0 

2,300 

2,400 

115 0 


570 

42 12 

2,400 

2,500 

150 0 


580 

43 8 

2,500 

2,600 

155 0 


590 

44 4 

2,600 

2,700 

160 0 


COO 

15 0 

2,700 

2,800 

165 0 


CIO 

45 12 

2,800 

2,900 

170 0 


620 

46 S 

2,900 

3,000 

175 0 


630 

47 1 

3,000 

3,1 00 

iso 0 


640 

IS 0 

3,100 

3,200 

1S5 0 


660 

IS 12 

3,200 

3,300 

190 0 


660 

49 8 

3,300 

3,100 

105 0 


670 

60 4 

3,400 

3,500 

200 0 


680 

51 0 

3,500 

3,600 

-05 0 


690 

51 12 

3,600 

3,700 

210 0 


700 

52 8 

3,700 

3,800 

215 0 


710 

53 4 

3,800 

3,900 

i 220 0 


720 

54 0 

3,900 

4,000 

225 0 


730 

54 12 

1,000 

1,100 

280 0 


740 

55 3 

1,100 

•1,200 

285 0 


750 

56 4 

4,200 

1,300 

2(0 0 


760 

57 0 

4,800 

1,100 

215 0 


770 

57 12 

1,400 

1,500 

250 0 


780 

58 8 

4,500 

4,000 

255 0 


790 

59 4 

4,600 

1,700 

260 0 


800 

60 0 

4,700 

• 1,800 

265 0 


810 

60 12 

1,800 

4,000 

, 270 0 


820 

61 8 

4,900 

5,000 

275 0 


830 

62 4 

5,000 

, 5,250 

290 0 


840 

63 0 

5,250 

5,500 

; 805 0 


850 

63 12 

5,500 

5,750 

820 0 


860 

6 (r 8 

5 , 7-50 

6,000 

885 0 


S70 

65 t 

0,000 

6,250 

850 0 

u 

S80 

06 0 

0,250 

6,500 

. 865 0 

Si 

890 

06 12 

0,500 

6,760 

cs 

X 

o 

o 

it 

r. 

900 

| 07 3 

0,750 

7,000 

395 0 

It 

910 

68 1 

7,000 

7,250 

410 0 


920 

69 0 

7,200 

7,500 

42 ". 0 


930 

69 12 

7,500 

7,760 

HO o 


940 ! 

.70 8 

7,700 

8,000 

455 0 


950 1 

71 4 

8,000 

8,250 

470 0 


960 ! 

72 0 

8,200 

8,500 

485 0 


970 

72 12 

8,500 

8,750 

500 0 

# 

980 

! 73 8 

8,750 

9,000 

515 0 


990 

74 4 

9,000 ' 

9,250 

680 0 


1,000 

! 75 0 

9,2oo ; 

9,500 

545 0 


1.100 

80 0 

9,500 ! 

9 , 75o 

560 0 


1,200 ! 

| 85 0 

9,760 I 

10,000 

575 0 


1,300 

! 90 0 

10,000 ; 

10,500 

597 8 


1,400 

! 95 0 

10,500 i 

11,000 

620 0 


1,500 ; 

100 0 

11,000 I 

11,500 

642 8 


1,600 , 

105 0 

11,500 | 

12.000 

665 o 


1,700 ; 

110 0 

12,000 I 

12,500 

C87 8 


1,800 | 

115 0 

12,500 

13,000 

710 0 

( 


K3. 

13.000 

13.500 

14.000 

14 , r.00 

15.000 

15.500 

16.000 

1 6.500 
11.000 

17.500 

18,000 

1 8.500 

11, -000 

19.500 

-°>000 
-’ 1,000 
■--,000 
-' 8,000 
- 4.000 
-■■’•000 
26,000 
2 1-000 
28.000 

29.000 

80.000 

32.000 

84.000 

36.000 

38.000 

10.000 
18.000 
1 1.000 
16,000 
18,000 


13.500 

11,000 

11.500 

15.000 

15.500 

16.000 

16.500 

17.000 

17.500 

18.000 

18.500 

19.000 

19.500 
2 °, 00 ° 

21.000 
22,000 

23.000 

24.000 

29.000 

26.000 


' 21.000 
28,000 
‘ 29,000 

30.000 

32.000 

34.000 

36.000 

38.000 

10.000 

42.000 

44.000 

46.000 

48.000 

50.000 


ami tlm fee increase?* aL 


, or part 


Rs. A. 
732 
755 
777 
800 
822 
815 
867 
890 
912 
935 
957 
980 
1,002 
1,025 
1,055 
1,085 
1,115 
1,115 
1,175 
1,205 
1,235 
1,265 
1,295 
1 , 3*25 
1,355 
1,385 
1 , U5 
1 , f 15 
1,175 
1,505 
1 ,535 
J />66 
1,595 
1,625 
the rata 
very five thou- 
thereof, up (o 
.oust ud rupee*, 


Bs* 

1 * 00>000 
->00000 
Koodoo 
^ 00*000 
^ OO'OOO 
6 » 00>000 
1 * 00.000 
8 > 00.000 
SWO.OOO 
J ^. 00.000 
J 1*00,000 
^* 00.000 
J 3 , 00,000 
Hoc , 000 
15 , 00,000 


Rs , 

1.925 

2.525 

3.125 

3.725 

1.825 

4.925 

5.525 
0,125 
0,725 

7.825 

7.925 

8.525 

9.125 

9.725 

10,000 


-Bomba}! finance Act 12 of X98& 


[Note ,*~The fees hate been increased by way of burcluirge by 0. P. & Borar Act HE of 1947, the text whereof 
is reproduced in an Appendix given ; * 


When the 
amount or 
value o i 
the subject 
matter 
exceeds. 

But does 
no t exceed 

Proper Fee 

, When the 
amount or 
value o f 
the subject 
matter 
exceeds 


When the 
amount or 
value o f 
the subject 
matter ; 
exceeds* 

But doss 
not exceed 

Proper Fee 

" ■ Bs. - ■' 

Rs. * 

*!*# ‘ ’ : , . 

Bs. 

I .*** .. 

• AAA 

Bs. 

1.000 

1 Bet. j Bs. II 

1 1,100 j - 81 il 

BS. 

■ 1,100 

Bs. i 
1,300 1 

’ThET*’* 

m 




/ xvvb mtie a 

iion Otto* table is omitted. 
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11,600 : 
12,000 i 

12,600 j 
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j Rs. 

8. 900 

4.000 

4.100 
4/200 
4,800 

4.400 

4.500 
4,600 

4.700 

4.800 

4.900 

5.000 

5.100 
5,200 
5,000 

5.400 

5.500 

5.000 

5.700 

5.800 
5*000 

6.000 

6.100 
0,200 
0,800 
0,100 
0,500 
0,000 

6.700 
0,800 
0,900 

7.000 
7*100 
7*200 
7,300 
7,400 

7.500 

7.750 

8.000 

8,250 

8.500 
8*750 
9,000 
0,250 
9,600 

9.750 
10,000 
10,600 
11,000 
11,500 
12,000 
12,600 
13,000 


PUNJAB 


Rs. A . 

021 4 

.928 12 
3W 4 
343 1*2 
351 4 
358 12 
8G(i I 
873 12 
8Si 4 
388 12 
396 4 
403 12 
411 4 
118 12 
426 .1 
138 12 
Ht 4 
41$ 12 
156 4 

403 12 
471 4 

478 1,2 
486 4 
493 12 
301 4 
508 12 
516 1 
523 12 
531 4 

588 12 
546* 4 
553 12 
561 4 
568 12 
576 4 
583 12 


591 
606 
621 
630 
651 
660 
08 i 

690 
711 
726 
741 
703 12 
786 4 
80S 12 
331 4 

m 12 

876 4 


Wh m the j 
amount g*| 

of Rut ctoos L , 

the subject* not exceed fee. 

matter * 


Rs. 

Rn. 

Rs. 

A. 

18,000 

13,500 

898 12 

13.500 

14,000 

921 

* 

1 *f ,000 

14,500 

0*3 

12 

1.1,500 

15,000 

960 

4 

15,000 

15,500 

988 

12 

15,500 

16.000 ' 

1,011 

[ 

16,000 

16,500 

1.099 

19 

1G.5UU 

17,000 

1,056 

4 

17,000 

17,500 

1.078 

12 

17 500 

18,000 

1,101 

£ 

18,000 

18,500 

1,129 

12 

1$,50O 

19,000 

1,1.16 

4 

19,000 

19,500 

1,168 

12 


0,000 
21.000 
22,000 
28,000 

24.000 

25.000 

26.000 

27.000 

28.000 

29.000 

80.000 

32.000 

84.000 
8 * 6,000 

38.000 

40.000 

42.000 

44.000 

46.000 

48.000 

50.000 

" jnumd or vntuu 

excoods Ra, 50,000 I** r mny fives 
thousand rupees or part thereof in 
nxw.'MM of fifty fhuu nml rupees— 
tuirty^f'vea rupees annas. 

(b) Tublo of ra ios of del valorem 
fooB leviable uu plaints, tilt*,, m <m* 
tionud in Article 8 of SH-.mIuIu I. 


20,000 

21,000 

22,000 

28,000 

21,000 

25.000 

26.000 

27.000 

28.000 

29.000 
00,0 00 
3*2,000 

84.000 

36.000 

88.000 

40.000 

42.000 

44.000 

40.000 

48.000 

When 


thrt 


1,191 

1,221 

1*251 

1,281 

1*311, 

1.341 

1,371 

UOl 

U31 

1,401 

1*491 

1.521 

1*551 

1,581 

i.en, 

1.6U 

1,071 

1.701 

1,731 

1*761 

3,791 


Rs. 


5 

10 

15 

20 

m 

no 

ns 


Rs. 

ft 

10 

15 

20 

25 

80 

35 

40 


It*. A. 
0 0 
0 12 
1 2 
l 8 

1 14 
a 4 

2 10 
8 0 


Rs. 
40 
45 
50 
55 
60 
65 
70 
75 
80 
85 
90 
95 
100 
130 
120 
130 
HO 
150 
160 
170 
180 
190 
200 
210 
220 
230 
240 
250 
260 
270 
280 
290 
800 
310 l 
320 j 
380 1 
340 I 
350 ! 
SCO I 
370 
380 1 
390 
400 
4 10 
420 
480 
440 
460 
400 
470 
480 
490 


Rs. 
45 
50 
65 
00 
05 
70 
75 
80 
85 
90 
95 
100 
no 
120 
130 
140 
150 
100 
170 
ISO 
190 ; 

200 : 
210 1 
220 ; 
230 i 
240 I 
250 ] 
260 ; 
270 
280 
290 
300 
310 
820 
830 
340 
350 
300 
370 
380 
390 
400 
410 
420 
4,30 
440 
450 
400 
470 
480 
490 
500 


Es- L 
3 6 

3 12 

4 2 
4 8 

4 14 

5 4 

5 10 
0 0 

6 6 
6 12 
7 2 

7 8 

8 4 

9 0 
9 12 

10 8 

11 4 

12 0 
12 12 

13 8 

14 4 

15 0 
15 12 
10 8 

17 4 

18 0 
18 12 
19 8 

20 4 

21 0 
21 12 
22 8 

28 4 
24 0 

24 12 

25 8 

26 4 

27 0 

27 12 

28 8 

29 4 
80 0 

30 12 

31 8 

32 4 

33 0 
S3 12 

34 8 
85 4 
36 0 
36 12 
87 8 


Orissa Act V of 1989 . (31-10-1989.) 


Whoa the I 

amount or j i 

value of ! But dooeL 
the subject- i not exceed r m P° r feQ 
matter 
exceeds— 



Rs* 

520 

580 


Rs, A, 

58 8 

59 10 


When the} 
amount or[ 

value oft But does L , 
the subject-, aot exceed i^ eo ^ er * e8, 
matter! 
exceeds — j 


Rs* 

580 

540 


Rs* 

540 

550 


Rs. A. 
60 12 
01 14 


f »»e being .tSSsSsSS" AttVHf MM)." web 
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Bs. 

580 

560 

570 

680 

590 

600 

610 

620 

680 

640 

650 

660 

670 

680 

690 

700 

710 

720 

730 

740 

750 

760 

770 

780 

790 

800 

810 

820 

830 

840 

850 

860 

870 

880 

890 

900 

910 

920 

930 

940 

950 

960 

970 

980 

990 

1,000 

1,100 

1,200 

1.300 

1.400 

1.500 
1,600 

1.700 
1,800 

1.900 
2,000 
2,100 
2,200 

2.300 

2.400 

2.500 
2,600 

2.700 
2,800 

2.900 
3,000 
3,100 
3,200 
3,800 


Bs. Bs. A. Bs. Bs. 

660 68 0 3,400 3-500 

570 64 2 3,500 3,600 

580 65 4 3,600 3,700 

590 66 6 3,700 3,800 

600 67 8 3,800 3,900 

610 68 10 8,900 4,000 

620 69 12 4,000 4,100 

680 70 14 4,100 4,200 

640 72 0 4,200 4,300 

650 73 2 4,300 4,400 

660 74 4 4,400 4,500 

670 75 6 4,500 4,600 

680 76 8 4,600 4,700 

690 77 10 4,700 4,800 

700 78 12 4,800 4,900 

710 79 14 4,900 5,000 

720 81 0 5,000 5,250 

730 82 2 5,250 5,500 

740 83 4 5,500 5,750 

750 84 6 5,750 6,000 

760 85 8 6,000 6,250 

770 86 10 6,250 6,500 

780 87 12 6,500 6,750 

790 88 14 6,750 7,000 

800 90 0 7,000 7,250 

810 91 2 7,250 7,500 

820 92 4 7,500 7,750 

830 93 6 7,750 8,000 

340 94 8 8,000 8,250 

850 95 10 8,250 8,500 

860 96 12 8,500 8,750 i 

870 97 14 8,750 9,000 

880 99 2 9,000 9,250 

890 100 2 9,250 9,500 | 

900 101 4 9,500 9,750 

910 102 6 9,750 10,000 

920 103 8 10,000 10,500 

930 104 10 10,500 11,000 

940 105 12 11,000 11,500 

950 106 14 11,500 12,000 

960 108 0 12,000 12,500 

970 109 2 12,500 13,000 

980 110 4 13,000 13,500 

990 111 6 13,500 14,000 

1.000 112 8 14,000 14,500 

1.100 120 0 14,500 15,000 

1.200 127 8 15,000 15,500 

1-300 135 0 15,500 16,000 

1- 400 142 8 16,000 16,500 

1.600 150 0 16,500 17.°00 

1.600 157 8 17,000 17.500 

1.700 165 0 17,500 -18,000 

1.800 172 8 | 18,000 18,500 

1.900 180 0 18,500 • 19,000 

2- 000 187 8 19,000 19,500 

2.100 195 0 19,500 20,000 

2.200 202 8 - 20,000 21,000 

2.300 210 0 - 21,000 22,000 

2.400 217 8 22,000 28,000 

2.600 225 0 23,000 24,000 

2,600 232 8 24 000 25,000 

2.700 240 0 25000 26,000 

2.800 247 8 26,000 27,000 

2.900 255 0 27,000 28,000 

3.000 262 8 28,000 29,000 

3.100 270 0 29,000 30,000 

8,200 277 8 80,000 82,000 

8.300 285 0 a 32,000 34,000 

8.400 292 8 ' 34,000 36,000 


Bs. A. Bs. Bs. Bs. A. 

300 0 36,000 38,000 1,582 8 

307 8 38,000 40,000 1,612 8 

815 0 40,000 42,000 1,642 8 

322 8 42,000 44,000 1,672 8 

330 0 44,000 46,000 1,702 8 

337 8 46,000 48,000 1,732 8 

345 0 48,000 50,000 1,762 8 

352 8 50,000 55,000 | 1,792 8 

360 0 55,000 60,000 1,822 8 

367 8 60,000 65,000 1,852 8 

375 0 65,000 70,000 1,882 8 

382 8 70,000 75,000 1,912 8 

390 0 75,000 80,000 1,942 8 

397 8 80,000 85,000 1,972 8 

405 0 85,000 90,000 2,002 8 

412 8 90,000 95,000 2,032 8 

427 8 95,000 1-00,000 2,062 8 

442 8 1-00,000 1-05,000 2,092 8 

457 8 1.05,000 1-10,000 2,122 8 

472 8 1,10,000 1.15,000 2,152 8 

487 8 i,15,000 1.20,000 2,182 8 

502 8 1,20,000 1,25,000 2,212 8 

517 8 1,25,000 1.30,000 2,242 8 

532 8 i,30,000 1,35,000 2,272 8 

547 8 x , 35, 000 1,40,000 2,302 8 

562 8 i,40,000 1,45,000 2,332 8 

577 8 1,45,000 1,50,000 2,362 8 

592 8 i,50,000 1,55,000 2,392 8 

607 8 x , 55,000 1,60,000 2,422 8 

622 8 i,60,000 1,65,000 2,452 8 

637 8 i,65,000 1,70,000 2,482 8 

652 8 i,70,000 1,75,000 2,512 8 

667 8 1,75,000 1,80,000 2,542 8 

682 8 1,80,000 1,85,000 2,572 8 

697 8 i,85,000 1,90,000 2,602 8 

712 8 i,90,000 1,95,000 2,682 8 

735 0 i,95,000 2,00,000 2,662 8 

757 8 2,00,000 2,05,000 2,692 8 

780 0 2.05,000 2,10,000 2,722 8 

802 8 2,10,000 2,15,000 2,752 8 

825 0 2,15,000 2,20,000 2,782 S 

847 8 2.20,000 2,25,000 2,812 8 

870 0 2.25,000 2,30,000 2,842 8 

892 8 2,30,000 2,35,000 2,872 8 

915 0 2,35,000 2,40,000 2,902 8 

937 8 2,40,000 2,45,000 2,932 8 

960 0 2.45,000 2.50,000 2,962 8 

982 8 2,50,000 2,65,000 2,992 8 

1,005 0 2,55,000 2,60,000 3,022 8 

1,027 8 2,60,000 2,65,000 3,052 8 

1,050 0 2,65,000 2,70,000 3,082 8 

1,072 8 2,70,000 2,75,000 3,112 8 

1 095 0 2,75,000 2,80,000 3,142 8 

1 117 8 2,80,000 2,85,000 3,172 8 

1 lid 0 2,85,000 2,902)00 3,202 8 

1 tfiq 8 2,90,000 2,95,000 3,232 8 

« iqo s 2,95,000 8,00,000 3,262 8 

1 inn 8 3,00,000 3,05,000 8,292 8 

1 252 8 3,65,000 3,10,000 8,322 8 

1 280 8 3,10,000 3,15,000 8,352 8 

o 3A5.000 3,20,000 3,382 8 

1,342 8 3,20,000 3.25,000 8,412 8 

1*372 8 3,25,000 8,30,000 3,442 8 

1,402 8 8,30,000 3,35,000 3,472 

i’!ro I 3,85,000 3,40,000 3,502 8 

1 492 8 8,40,000 8,45,000 . 3^2 8 

1*522 8 3,45,000 *[ 3,50,000 3,562 8 

1,552 8 3,50,000 . 3,55.000 , 3,592 8 

294 A. M. 
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[Table of Rates] 


Rs. 

f 

Rs. 1 

Rs. 

A. 

Rs, 

Rs. 

Rs. A. 

Rs. 

Rs. 

Rs. 

3.55,000 

3, CO, 000 j 

3,622 

8 

3,70,000 

3,75,000 

3,7.12 S 

3,85,000 

3,90,000 

3,802 

3.00.000 

3.05,000 ! 

3,052 

8 

3,75,000 j 

3,80,000 

3,713 9 

3,90,000 

3,95,000 

3,932 

3.05,000 

3,70,000 ! 

3,682 

8 

3,80,000 : 

3,95,000 

3,772 8 

3,95,000 

•1,00,000 

3,802 


And when the amount or vain a of th.- subject-matter o woods Rs. 4,00,000, the proper foo leviable shall 
bo Rs, 0,802 annas 8 vlux Rs. 30 for each live thousand rupees or pari thereof in excess at Us. 1,00,000 
SIND — Punjab Act VII of Wi'J, [2:1-11-1022.] 

The table of ad valorem fees as substituted In the Bombay Finance Act, IT of 1032, continue?; in force 
intlio Province of Sind by viriuh of S. 2 of Hto Bombay Finance (Sind Amendment) Aei, I of 10.48. 

UNITED PROVINCES 

|\Vo/c* — The fees have boon increased bv way of surcharge byU. P. AotYUi of V.H3, the text whereof is 
reproduced in an Appendix ^iven at the end of Sob. TIL] 


When the j 
amount or- 

v itlun of; Bur does Proper foe. 
t h o h iifi- no! cXCtV'd 

joot-mafrfcor 
exceeds — 


When ilio 1 
amount on 
vftluo of! But docs 
fe h o sub- 1 not owned 
j net-matter | 
exceeds — I 


Proper f<<e.j 


When the 
amonni or 
v a 1 u n of 
i h o sub- 
ject -matter 
oxceodft- — 



Rut does ! 
not t»\cc«d 


Proper fee, 



Rs. 


10 

15 

20 

25 

no 

45 

40 

45 

50 

55 

50 

55 

70 


ao 

85 

90 

05 

100 

no 

120 

180 

140 

150 

ICO 

170 

180 

190 

200 

210 

220 

280 

-240 

2150 


Rs. 

Rs. 

A. 

Rs. , 

5 

0 

n 

3 GO : 

10 

0 

1*2 

370 

ir> 

1 

0 

3S0 , 

20 

1 

8 

390 

25 

1 

14 

400 

no 

2 

4 

410 

nr> 

2 

10 

420 

40 

3 

0 

130 

45 

3 

n 

4 10 

50 

3 

12 

450 

nr> 

i 

2 

-too 

60 

4 

8 

470 

65 

4 

14 

480 

70 

r, 

4 

490 

75 

5 

10 

500 

80 

c 

0 

5X0 , 

85 

G 

r» 

620 

90 

0 

19 

630 , 

95 

7 

2 

540 

100 

7 

8 

550 

no 

8 

4 

560 

120 

9 

0 

570 

130 

9 

12 

580 ; 

140 

10 

8 

590 1 

150 j 

n 

14 

coo 1 

ICO 

12 

0 

cio ; 

170 

12 

12 

620 

180 

is 

8 

680 i 

190 

14 

4 

640 

200 

! 15 

0 

650 ! 

210 

15 

12 

660 

220 

10 

8 

670 | 

280 

IT 

4 

680 j 

240 

18 

0 

690 

250 

18 12 1 

700 s 

260 

19 

8 

710 j 

270 

20 

4 

720 } 

280 

21 

0 

780 i 

290 

1 21 12 

740 

800 

- 22 

8 

750 

,810 

. 23 

6 

760 

~ , 820 

l 24 

4 

770 

880 

j '.as 

2 

780 

840 

■ • SB 

0 

790 

850 

j * . 26 14 

800 

860 

. 27 12 

810 


Rs. 

Rs. R 

A. 

370 

28 

10 

380 

29 

8 

390 

30 

a 

100 

31 

i 

410 

32 

•j 

420 

33 

0 

430 

33 

14 

440 

31 

12 

450 

35 

10 

400 

36 

8 

170 

37 

G 

480 

38 

1 

490 

39 

2 

500 

40 

0 

mo 

41 

4 

520 

42 

8 

530 

43 

12 

540 

45 

0 

550 

40 

4 

560 

47 

8 

570 ; 

48 

12 

580 

50 

0 

590 i 

51 

4 

600 

52 

8 

610 

53 

12 

620 

55 

0 

6 S0 

56 

4 

040 

57 

8 

050 

58 

12 

060 

60 

0 

670 

. 61 

4 

680 

62 

8 

690 

63 

12 

700 ; 

65 

0 

710 i 

66 

4 

720 

67 

8 

730 

08 

12 

740 

70 

0 

750 ; 

71 

4 

760 ; 

72 

8 

770 [ 

73 

12 

780 : 

* 75 

0 

790 * 

76 

4 

800 1 

77 

S 

810 j 

78 

12 

820 

1 - 80 

0 


Rs. 

8*20 

800 

810 

850 

8G0 

870 

880 

890 

900 

910 

920 

930 

940 

950 

960 

970 

980 

900 

1,000 

1,100 

1/200 

1*300 

1*400 

1,500 

l,tS00 

1.700 
1,800 

1.900 
2000 
• 2,100 
2200 
2,800 
2.400 
2600 
gfiOO 

2.700 

2.900 

3.000 

8 ,1°° 

3,200 

8,800 

M'S 


Eg 

8,700 


Ea. 

830 

840 

850 

8(50 

870 

880 

890 

900 

910 

920 

U30 


910 

950 

9G0 

970 

9H0 

990 


1,000 

1,100 

1,200 

1,300 

1,100 

1.500 ; 
1.COO 
1,700 : 
1,800 

1.900 

2 000 1 
2.100 
a 200 ! 
2 800 I 

2 400 

2.500 ; 
2 600 ; 
2700 
<800 

2.900 

3 000 
8100 
<200 
8 800 
<400 

3.500 
<600 
8700 
1*800 


Rs. A. 

81 4 

82 8 
88 12 
85 0 
an 4 

87 8 

88 12 

90 0 

91 4 

92 8 
9*3 12 
95 0 
90 4 

97 8 

98 12 
100 0 

101 4 

102 8 
no 0 

117 8 
125 G 
132 8 
no c 
U7 € 
155 C 
102 * 
170 ( 
177 £ 
185 i 
192 f 
200 < 
207 f 
215 i 

m * 
280 < 
287 I 
245 i 
252 
260 
267 
275 
282 
290 
297 
805 
$12 
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Rs. I 

3.800 

3.900 | 

4.000 i 
4,100 ; 
4,200 1 
4,300 
4,400 ! 

4.500 1 
4,600 
4,700 1 

4.800 I 

4.900 

5.000 

5.250 

5.500 

5.750 

6.000 

6.250 

6.500 

6.750 

7.000 

7.250 

7.500 

7.750 

8.000 

8.250 

8.500 

8.750 

9.000 

9.250 ! 

9.500 I 

9.750 

10.000 

10.500 

11,000 

11.500 

1 - 2,000 

12.500 

13.000 

13.500 

14.000 

14.500 

15.000 

15.500 

16.000 

16.500 i 

17.000 i 

17.500 ! 

18.000 | 

18.500 I 

19.000 i 

19.500 

20.000 

21,000 

22,000 

23.000 

24.000 

25.000 

26.000 

27.000 

28.000 

29.000 

30.000 

32.000 

34.000 

86.000 

38.000 

40.000 

42.000 


Ea. 

8.900 

4.000 
4,100 
4,200 
4,300 
4,400 

4.500 

4.600 
4,700 
4,800 

4.900 

5.000 

5.250 , 

5.600 

5.750 i 

6.000 i 

6.250 | 

6.500 
6,760 

7.000 

7.250 

7.600 

7.750 

8.000 

8.250 

8.500 

8.750 

9.000 

9.250 

9.500 

9.750 
10,000 

10.500 
11,000 

11.500 
12,000 

12.500 

13.000 

13.500 

14.000 

14.500 

15.000 

15.500 

16.000 

16.500 

17.000 

17.500 

18.000 • 

18.500 

19.000 

19.500 

20.000 
21,000 
22,000 

23.000 

24.000 

25.000 

26.000 

27.000 - 

28.000 
29,000 

30.000 

32.000 

34.000 

36.000 

38.000 
40,000 : 

42.000 : 

44.000 1 


Es. A. H 

320 0 
327 8 
385 0 
342 8 
350 0 
357 8 
365 0 
372 8 
380 0 
387 8 
395 0 
402 8 
417 8 
432 8 
447 8 
462 8 
477 8 
492 8 
507 8 
522 8 
537 8 
552 8 
567 8 
582 8 
597 8 
612 8 
627 8 
642 8 
657 S 
672 8 
687 8 
702 8 
725 0 
747 8 
770 0 
792 8 
815 0 
837 8 
860 0 
882 8 
905 0 
927 8 
950 0 
. 972 8 
995 0 
1,017 8 
1,040 0 
1,062 0 
1,085 0 
1,107 8 
1,130 8 
1.152 8 
1,182 8 
1,212 8 
1,242 8 
1,272 8 
1,302 8 
1,332 8 
1,862 8 
1,892 8 
1,422 8 
1,452 8 
1,482 8 
1,512 8 - 
1,542 8 
1,572: 8 
1,602 8 
1,632 8 
1,662 8 


Ea. ! 

44.000 

46.000 

48.000 ; 

60.000 

55.000 

60.000 ! 

65.000 

70.000 : 

75.000 

80.000 : 

85.000 

90.000 

95.000 

1,00,000 , 

1.05.000 j 

1.10.000 ! 

1.15.000 1 

1.20.000 I 

1.25.000 

1.30.000 

1.35.000 

1.40.000 

1.45.000 

1.50.000 | 

1.55.000 

1.60.000 | 

1.65.000 ; 

1.70.000 

1.75.000 | 

1.80.000 ! 

1.85.000 | 

1.90.000 

1.95.000 

2.00. 000 i 

2.05.000 

2 . 10.000 

2.15.000 

2 . 20.000 

2.25.000 

2.30.000 

2.35.000 

2.40.000 

2.45.000 

2.50.000 

2.55.000 

2.60.000 

2.65.000 

2.70.000 

2.75.000 

2.80.000 

2.85.000 

2.90.000 

2.95.000 

3.00. 000 

8.05.000 

8,io;ooo 

3.15.000 

3.20.000 

8.25.000 

8.80.000 

8.85.000 
3,40,600 

8.45.000 

8.50.000 

3.55.000 

3.60.000 

3.65.000 

3.70.000 

3.76.000 


Es. I 

46.000 ; 

48.000 i 

50.000 | 

55.000 

60.000 1 

65.000 1 

70.000 

75.000 

80.000 

85.000 

90.000 j 

95.000 
1,00,000 
1,05,000 
1,10,000 
1,15.000 
1,20,000 
1,25,000 
1,80,000 ! 

1.35.000 S 

1.40.000 

1.45.000 : 

1.50.000 | 

1.55.000 I 

1.60.000 

1.65.000 

1 . 70.000 

1 . 75.000 

1 . 80.000 

1.85.000 

1 . 90.000 

1 . 95.000 
2,00,000 

2 . 05.000 
2,10,000 

2 . 15.000 

2 . 20.000 

2.25.000 

2 . 80.000 

2.35.000 

2.40.000 

2.45.000 

2.50.000 

2.55.000 

2.60.000 

2.65.000 

2.70.000 

2.75.000 

2.80.000 

2.85.000 

2.90.000 

2.95.000 
8 , 00,000 

3.05.000 

3.10.000 
3;i5i000 

3.20.000 

3.25.000 

3.30.000 

3.35.000 

3.40.000 
3,45;000 

3.50.000 

3.55.000 

8.60.000 

3.65.000 

8.70.000 

3.76.000 

3.80.000 


Es. A. 
1,692 8 
1,722 8 
1,752 8 
1,790 0 

1,827 8 
1,865 0 
1,902 8 
1,940 0 
1,977 8 
2,015 0 
•2,052 8 
o,090 0 
2,127 8 
2,165 0 
2,202 8 
2,210 0 
I 2.277 8 
2-315 0 

! 2,352 S 
S 0,390 0 
' 2,427 8 
: 2,165 0 
I 2,502 8 
i 2,510 0 
1 2,577 8 
2,615 0 
i 2,652 8 
I 2-690 0 
0,727 8 
2,765 0 
2,802 8 
2,810 0 
2,877 8 
2,915 0 
2,952 8 
2,990 0 
3,027 8 
3,065 0 
3,102 8 
3,140 0 
3,177 8 
3,215 0 
3,252 8 
3,290 0 
3,327 8 
8,365 0 
3,402 8 
3,449 0 
3,477 8 
8,515 0 
3,552 8 
3,590 0 
3,627 8 
3,665 0 
3,702 8 ! 
3,740 0 
3,777 8 
3,815 .° : 
3,852 8 
3,890 0 
3,927 8 
3,965 0 
4,002 8 
4,040 0 
4,077 8 
4,115 0 
4,152 8 
4,190 0 
4,227 8 


Es. j 

3.80.000 

3.85.000 I 

3.90.000 I 

3.95.000 ! 

4,00,000 

4.05.000 

4.10.000 

4.15.000 ; 

4.20.000 

4.25.000 : 

4.30.000 

4.35.000 ; 

4.40.000 | 

4.45.000 ; 

4.50.000 ! 

4.55.000 ! 

4.60.000 

4.65.000 : 

4.70.000 i 

4.75.000 1 

4.80.000 ; 

4.85.000 ! 

4.90.000 ' 

4.95.000 

5.00. 000 

5.05.000 

5.10.000 

5.15.000 

5.20.000 

5.25.000 

5.30.000 

5.35.000 

5.40.000 

5.45.000 

5.50.000 

5.55.000 

5.60.000 

5.65.000 
5,70,000' 

6.75.000 

5.80.000 

5.85.000 

5.90.000 

5.95.000 

6 . 00 . 000 

6.05.000 

6 . 10.000 

6.15.000 

6 . 20.000 

6.25.000 

6.30.000 

6.35.000 

6.40.000 

6.45.000 
| 6,50,000 

6.55.000 
. 6,60,000 
-6,65,000 

6.70.000 

6.75.000 

6.80.000 

6.85.000 

6.90.000 

6.95.000 

7,00,000 

7.05.000 

7.10.000 

7.15.000 
• 7,20,000 


Es 

3.85.000 

3.90.000 

3.95.000 

4.00. 000 

4.05.000 

4.10.000 

4.15.000 

4.20.000 

4.25.000 

4.30.000 

4.35.000 ! 

4.40.000 j 

4.45.000 

4.50.000 

4.55.000 

4.60.000 

4 . 65.000 ■ 

4 . 70.000 I 

4.75.000 | 

4.80.000 | 

4. 50. 000 | 

4.90.000 i 

4.95.000 | 

5.00. 000 ! 

5.05.000 | 

5.10.000 : 

5.15.000 : 

5.20.000 i 

5.25.000 i 

5.30.000 j 

5.85.000 : 

5.40.000 

5.45.000 

5.50.000 

5.55.000 

5.60.000 

5.65.000 

5.70.000 
5,75;000 

5.80.000 

5.85.000 

5.90.000 

5.95.000 

6.00. 000 ! 

6.05.000 

6 . 10.000 

6.15.000 

6 . 20.000 

6.25.000 

6.30.000 

6 . 85.000 

6 . 40.000 

6 . 45.000 

6 . 50.000 

6.55.000 

6 . 60.000 

6 , 65,000 

6.70.000 

6 . 75.000 

6 . 80.000 
- 6 , 85,000 

0 , 90,000 

6 . 95.000 

7 , 00,000 

7 . 05.000 

7 . 10.000 

7 . 15.000 

7 . 20.000 
7 , 25 , 000 b - 


Es. A. ~ 
4,265 0 
4,302 S 
4,340 0 
4,337 8 
4,415 0 
4,452 8 
4,490 0 
4,527 8 
4,565 ° 
4,602 8 
4,640 0 
4,677 8 
4,715 ° 
4,752 8 
4,790 0 

4.827 S 
4,865 0 
4,902 8 
4,940 0 
4,977 S 
5,015 0 
5,052 8 
5,090 0 
5,127 8 
5,165 0 
5,202 8 
5,240 0 
5,277 8 
5,315 0 
5,352 8 
5,390 0 

>6,427 8 . 
5,465 0 
5,502 8 
5,540 0 
5,577 S 
5,615 8 ' 
5,652 8 
5,690 0 
5,727 8 
5,705 0 
5,802 8 
5,840 0 
5,877 8 
5,915 0 
5,952 8 
5,990 0 
6,027 8 
6,065 0 
6,102 8 
6,140 0 
6,177 8 
6,215 0 

..6,252 8- 

■ 6,290 0 

6.827 8 
6,365 o 
6,402 3 
6,440 y 
6,477 s 
6,51ir o 
6,562 1 8 

' 6,590 o 
6,627 s 
6,665 Q 

^40 .0 

q ; 



2348 


[THE] COURT-FEES ACT, IS'iO 


[Table of Rates] 


15*. 

Kb. 

; Ks. 

A. 

El?. 

Rs. 

Rs. 

A. 

Rs-. 

Rs, 

Rs. 

A. 

7/25(000 

1 7,30,000 

0,852 

S 

8,70,000 

,3,75,000 

7,910 

0 

10,10,000 

10,15,000 

8,900 

o 

7,30,000 

7,35,000 

0.81)0 

0 

S.75,000 

3,30,000 

7,977 

8 

10,15,000 

10.-10.000 

9,027 

8 

7,35,000 

7, -10,000 

0,927 

8 

8,80,000 

8,35,000 

8,0 1 i 

0 

10,36,000 

10,-J5,000 

9,065 

o 

7,1=0,000 

7,-15,000 

0,905 

0 

8,85,000 

8, 80,000 

8,0.) 2 

8 

10, ->5,000 

10,30,000 

9,10’2 

8 

745,000 

7,50,000 

7,002 

8 

8.90,000 

8.05,000 

8,090 

0 

10,30,000 

10,35,000 

9,140 

o 

7,50,000 

7,55,000 

7,010 

0 

8,95,000 

O,00,000 

8,127 

8 

10,35,000 

10,10,000 

9,17? 

8 

7 ,55,000 

7,00,000 

7,077 

8 

9,00,000 

o, 05,000 

8,105 

0 

10,10,000 

10,15,000 

9/215 

0 

7 >00,000 

7,65,000 

7,115 

0 

9,05,000 

0,10,000 

8/202 

8 

10,15,000 

10,50,000 

9/25*2 

8 

7,05,000 

7,70,000 

7,152 

8 

9,10,000 

0,15,000 

8/210 

0 

10,50 000 

10,55,000 

9/290 

0 

7,70,000 

7.75,000 

7,190 

0 

9,15,000 

0, -20, 000 

8/277 

H 

10,55*01)0 

10,60,000 

9,327 

8 

7,75,000 

7,30,000 

7,227 

s 

0 

9/20,000 

0,05,000 

8,315 

0 

10,60,000 

10,65,000 

9,365 

0 

7,80,000 

7.85,000 

7.205 

9/25,000 

0,30,000 

8,359 

8 

10,65 000 

10,70,000 

9,102 

8 

7 ,85,000 

7.00,000 

7,302 

8 

9,30,000 

0,35,000 

8,390 

0 

10,70.000 

10,75,000 

9,4-10 

0 

7,00,000 

7,05.000 

7,3 10 

0 

9,35,000 

o, 10,000 

8,127 

8 

10,75,000 

10,80,000 

9,177 

8 

7,05,000 

8,00.000 

7,377 

s 

0 

9,10,000 

0, 4\000 

8,915 

0 

10,30,000 

10,85,000 

9,515 

0 

8,00,000 

8,05.000 

7*1 i > 

9/15,000 

0,50,000 

8,502 

8 

10,85,000 

16, -.10,000 

9,55*2 

s 

8, 05,000 

8,10.000 

7,152 

8 

9,60,000 

0,55,000 

8,5 10 

0 

10,60,000 

10,05.000 . 

9,590 

0 

8.10,000 

8,15.000 

7,190 

0 

9,55,000 

0, 60,000 

8,677 

8 

10,05.000 

11,00,000 ■ 

9,6*27 

8 

8,15,000 

8, -30.000 

7,5*27 

8 

9,30,000 

■1,65,000 

8/115 

0 

n ,00.000 

11,05,000 

9,665 

0 

8/20,000 

8,25,000 

7,50’) 

0 

! 1,85,000 

0. 70, 000 

8,(152 

8 

1 1 ,05.000 

11,10,000 

9,70*2 

8 

8,25,000 

--'',30,000 

7,002 

8 

0 

9,70,000 

0,75,000 

8/190 

0 

1 1,10,000 

1 1 16 U00 

9,7 10 

0 

8,30,000 

3,35,000 

7,010 

9,75,000 

0,30,000 

8,7 27 

8 

1 1,15,000 

* 1 1 )VVV 

9,777 

8 

8.35,000 

8. 10,000 

7,077 

8 

0 

• 9.80,000 

0,85.000 

8,7 1 1.5 

u 

1 l.-'O 000 

11,30,000 

9,815 

0 

•\l 0,000 

3, 15.000 

7,7 1 5 

9,85.000 

0.’ 10.000 

S, '■’f 

8 

lit vw 

1 1.-15,000 

1 1 ,05,000 

9,85*2 

8 

8.15.000 

8.50.000 

3.50.000 ' 

8.55.000 

7.752 

7,790 

,S 

0 

9/,)Q,00w 

:i,: (5,000 

S,S 1<4 

9 

1 1 .',o!ooo 

n,3u,oo'o 

9,890 

0 

8,55,000 

3,60,000 

7^8*27 

s 

9/95,000 

10.00,000 

9,877 

8 

U ,33,000 

11,15,000 

9,927 

8 

8,00,000 

3,65,000 

7,805 

0 

10, GO, 000 , 

10.05,000 

8,915 

0 

U. 10,000 

u.io.ooo ; 

9.965 

0 

8,05,000 

3,70,000 

7,902 

8 

10,05,000 

10,10,000 

8/J62 

8 

1 1,15,000 

11,15,000 

1 

10,000 

0 

0 
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SCHEDULE II 

Fixed Fees. 

[Mole : -In Bihar, Bombay, Central Provinces ami Borar, Orissa ami tho United Provinces 
the fees leviable under the Court-foes Act, lb70, havo boon increased by way of 
surcharge ; son Bihar Act IX of 1043, Bombay Act XV of 1943, C. P. & Berar 
Act III of 1047, Orissa Act IV of 1945 and U. P. Act VIII of 1913. Tho text of 
these Acts is reproduced in an Appendix given at the end of Sell. Ill of the 
Court-feos Act. 

In Central Provinces and Berar notwithstanding tho provision as to surcharge, 
fixed fees have been provided in respect of certain documents by tho schedule 
annexed to section 4 of tiro C. P. & Berar Act III of 1917.] 


N umber. 


Proper Pee. 


1 . 

Application 
or petition. 


(a) When presented to any officer of the Customs or Excise " 
Departmental’ to any Magistrate by any person having 
dealings with the Government, and when the subject- 
matter of such application relates exclusively to thoso 
dealings; _____ _ __ 


SCHEDULE II ARTICLE 1-Synopsis. 
Scope. ■ 

2. Application for two or more relief*. 

3. Written statement. 

4. Appeal. 

5. AjppU cation under 0. 34 R. 6 of tbe Civil 

6* Memorandum of objections under O. 41 
R. 26 of the Civil R» C. 

$■« Application for probate or letter# of ad- 
ministration. ' ■ 


8. Application for copy of order* 

9. Petition informing Court of compromise. 

10. Application for transfer of a case. 

11. Objection to award. 

12. Revision petition*. 

13. Application under Trusts Act* 


I . Scope.— -[1) The Article provides for the court- 
fee payable on application. (’1)2) 16 Bom 700 (702) 
(DB) T7S) 1878 Pun Bn No. 6, page 11 (11) <DB). 

12] Aa oral application will not require any court- 
fee. (’70) 2 N W P H C R 418 (418) (DB). 
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[Sob. II Art. lj 


or when presented to any officer of land-revenue by any 1 I 
person holding temporarily settled land under direct j 
engagement with Government, and when the subject- ; 
matter of the application or petition relates exclusively to 
such engagement ; 

or when presented to any Municipal Commissioner under any One anna. 
Act for the time being in foroe for the conservancy or j 
improvement of any place, if the application or petition ! 
relates solely to such conservancy or improvement; 

or when presented to any Civil Court other than a principal 
Civil Court of original jurisdiction, 2 3 - [* * * *] 

. or to any Court of Small Causes constituted under Aet b No. XI 
of 1865 or under Acte No. XVI of 1868, section 20, or to 
a Collector or other officer of revenue in relation to any 
suit or case in which the amount or value of the subject- 
matter is less than fifty rupees ; 

or when presented to any Civil, Criminal or Eevenue Court, One anna, 
or to any Board or executive officer for the purpose of 
obtaining a copy or translation of any judgment, decree 
or order passed by such Court, Board or officer, or of any 
other document on record in such Court or Office. ' 

( b ) When containing a complaint or charge of any offence 1 

other than an offence for which police-officers may, 
under the Criminal Procedure Code, d arrest without 
warrant, and presented to any Criminal Court ; 

or when presented to a Civil, Criminal or Eevenue Court, or 

to a Collector, or any Revenue-officer having jurisdiction ^ Eight 

equal or subordinate to a Collector, or to any Magistrate " annas, 

in his executive capacity, and not otherwise provided for 
by this Act ; 

or to deposit in Court revenue or rent ; 

or for determination by a Court of the amount of compen- 
sation to be paid by a landlord to his tenant. J 

(c) When presented to a Chief Commissioner or other Chief 

Controlling Eevenue or Executive Authority, or to a i One rupee. 
Commissioner or Eevenue of Circuit, or to any chief j 
officer charged with the executive administration of a | 

.Division and not otherwise provided for by this Act. 

( d ) When presented to a High Court. L 

* Two rupees^ 

[a] The words ‘or to any Cantonment Magistrate sitting as a Court of Civil Judicature under Act 

No. HE of 1859* were repealed by the Cantonments Act, 1889 (18 [XIII] of 1889). 

[b] See now the Provincial Small Causes Courts Act, 1887 (9 [IX] of 1887) by which Act XI of 1865 " 

was repealed. _ 

[c] See now the Bengal, Agra and Assam Civil Courts Act, 1887 (12 [XII}. of 1887). S. 25, 

[d] See now the Code of Criminal Procedure, 1898 (Act 5 [V] of 1898). 


Sch. II Art. I (contd.) 

[3] Where under the law no application is necessary 
for a certain relief, but a person chooses to apply in 
writing claiming that relief, the paper purporting 
to be an application need bear no stamp. (’89) 13 
Bom 670 (671) (DB). 

2. Application for two or more reliefs.— -[1] 
The court-fee on an application comprising two 

reliefs will not be calculated separately on the two 
reliefs. (Vol 20) 1933 Sind 343 (344) : 27 Sind LB 
312. 


3. Written statement. — [1] The expression 

“ application or petition V does not include written 
statements. (’83) 12 Cal LB 367 (371) (DB). . . 

4, Appeal. — [1] Appeal from order having the 
force of a decree but not arising out of a smt~- Neither 
Sch. 1 Art. 1 nor Sch. II Art. 17 is applicable— Sch, IE 
Art. 1 applies. (Vol 23) 1936 Bang 352 (353) * (1911) ;21 
Mad L Jour 481 (482) (DB) *(’03) 6 Oudh Cas 872 
(378; (DB) (Application for partition under S.107 of 
the N.W.P. and Oudh Act, IE ol 1901} * C0l)4A 
CPLB 100 (103) (Appeal against ^n prder absolute for 
foreclosure or sale) * (*01) 4 Oudh Cas 289 (292) (DB) . 
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PROVINCIAL AMENDMENTS 


[Sch. II Art. I]' 


ASSAM 

( 1 ) In clause (a) after the words "Municipal Commissioner” in tho third otit.n iu^u -K' ;i <1 column 
the words M or member of a Local Board ” were inserted. 

^ For the words "ono anua” opposite clause (a) in the second column thu w>rb ” were 

substituted. 

(3) For tho words “eight anuas” opposite clause (b) in the some; i. colunn trio I'd’-nuu; was 
substituted. 

“Iu the case of a complaint or charge of an offence prelum 1 to a Cnmiml 0 m. , one r upl- 
and in other cases twelve annas, and” 

v4) For the words “one rupee” opposite clause (c) in Mn socoad column i.lm words “ *uie rupir. eight 
annas ” wore substituted. 


BENGAL 


—Assam Aa XI V of i*m. [2 -12-1936.] 


In clause (a) after the words *' Municipal Commissioner” m the third mnn in fun ^ocond e beam, tho 
words “or member of a District Board” were inserted. For the wordn “ouoauai" opposite 
clause (a) in the second column, the words “two annus” were wf*.? Uuled. For the woids “eight 
annas” opposite clause (b) in tho second column, the following was substituted viz., “lu t,h,» vise of 
a complaint or charge of an offence presented In a Criminal Court, one rupee, and in other cases 
twelve annas;” For the words “one rupee" opposite clause \e) in the second column the words 
“one rupee eight annas” were substituted. For clause (d) m the second column and ;or fan entries 
opposite that clause in the third column tho following clause and entries worn substituted: 

“ (d) (i) When presented to the High Court under S. 116 of the Code of Civil Proreluro, DOS, for 
revision of an order 


BIHAR 


(a) Whoa the value of the suit to which the order relates does not 

excood Ra, 1,000. 

(b) When the value of the suit exceeds Its. 1000 

(ii) When presented to tho High Court otherwise than under that : nu» 


Five rupees. 

Ten rupees. 
Two rupees.” 


— Den gal Aa IV of [22-M922.] 


“Two iwinas”, "twelve anna*”, "ono rupee and oigut amm* “tiirei rupees” \\.»rv roapo*'i .\ uly 
substituted for “one anna”, "eight annas" ouorup»*uaud “two rupees” as p*-.tpoi* fee. shown 
against tho article. 

—JHkar and Orissa Act II of l At J. |;2 1 ~8~i92'2.] 


BdulXAvt*! 

(Proceedings under Oudh Laud Revenue Act) * (’00) 
28 Gal m (780) (FB) (Application under S. 104 (3) of 
Bengal Tenancy Act— Appeal under S. 108<*2) * (‘92) 
16 Bom 408 (418) (DB). * (’89) 1880 All WN 47 (27) 
(Memorandum of appeal to High Court under S. 208, 
Succession Act (X of 1805), 

[See however (Vol 31) 1944 Cal 230 (281) (Appli- 
cation by debtor under S* 38 Bengal Money-tenders 
Act— Declaration bv Court as to tho amount due- 
Appeal under £• 38 (8) is governed by Sch. II Art. 17 
(B0) * (Vol 25) 1988 Rang 141 (148, 144): 1988 Rang 
LB 72 (When an appeal is preferred from tho order 
granting or refusing lottors or probate of a will, Sch. 
I I, Art. 1 does not apply.) * 018) 85 All 448 (450) (DB) 
(An order of Dlatriot judge granting or refusing to 
grant tetters of administration is a M decree ” and 
court-fee payable on appeal from such order is under 

Axil7(vi))-i 

5* Application under O. 34 R. 0 of the Civil 
P.C.— [1J An application under 0, 34 R* 8, Civil P.0, 
by a decree-holder for recovery of the balance duo on 
' a mortgage* is chargeable under this article* (Vol 28) 

; wmmm sm (ml 


6- Memorandum of objections under O. 41 

R. 26 of the Civil F*C.-[1] A uunu<»r;mtlum of 
objections filed under O* 41 R. 2<* of tho Civil Proce- 
dure Oodo cannot bo regarded uu appHeatiou or 
Petition within the meaning of this article undue 
court-foo h ehargmblo on it. (Vol tJ) 1930 Oudh 
ISO (181) : 11 Luck 704 (DB) * (Vol 19) 11)32 All 520 
(526, 527) : 54 All 105 *(Vo! 16) 102 H Vat 85 (86), 

7, ^ Application for probate or letter* of ad- 
miimtration.— [1] Application for initiating proun- 
d»ng for a probatu >of a will or tetters of adminis- 
tration is governed by this Article. (Vol *25) 1988 
Bangui (143): 193* Rang LR 72 (The, article 
applies only in initial ?»tago of this proceeding but 
not when it roaches tho stage of rm uppa&h) * (‘71) 
15 Suth WR 40 (41) (DB), 

8. Application for copy of order* —I i i An appli- 
cation for a copy of an order pushed by ;ui Assistant 
Oojnmiasiouor of Xncomo-tax is governed by para 8 
clause (aMVol 24) 1937 Uh 876 {BIS): UAX (1938) 
Lali 229 (DB) * (Vui 19) 1932 Pat 103 (106); 11 Pat 

4 d (my 
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(a) When presented to any officer of the Customs or Exoisa Department or 
to any Magistrate by any person having dealings with the Government, 
and when the subject-matter 'of such application relates exclusively to 
those dealings: 

or when presented to any officer of land-rovenue by any person holding 
temporarily settled land under direct engagement with Government, 
and whan the -subject-matter of the ^plication or petition relates 
exclusively to such engagement : 

or when presented to any Municipal Commissioner under any Act for the 
time being in force for the conservancy or improvement of any place, 
if the application or petition relates solely to such conservancy or 
improvement: 

or when presented to any Civil Court other than a principal Civil Court of 
original jurisdiction, or to any Court of Small Causes constituted under 
the Provincial Small Cause Courts Act, 1887, or to a Collector or other 
officer of revenue in relation to any suit or case in which the amount 
or value of the subject-matter is less than fifty rupees, not being an 
application for assistance under section 86 of the Bombay Land 
Revenue Code, 1879 : 

or when presented to any Civil, Criminal or Revenue Court, or to any 
any Board or Executive Officer for the purpose of obtaining a copy or 
translation of any judgment, decree or order passed by suoh Court, 
Board or Officer, or cf any other document on record in such Court or 
Office. J 

(aa) When presented to a Collector or other officer of revenue for 
assistance under section 86 of the Bombay Land Revenue Code, 1879. 

j ( b ) When containing a complaint or charge of any offence other than ^ 
; offence for which police-officers may, under the Criminal Procedure 
| Code, 1898, arrest without warrant, and presented to any Criminal 
! Court: 

j or when presented to a Civil, Criminal or Revenue Court, or to a Collector, 

! or any Revenue Officer having jurisdiction equal or subordinate to a 
| Collector, or to any Magistrate in his executive capacity and not other- f 
wise provided for by this Act : 

•or. to deposit in Court revenue or rent : 

or for determination by a Court of the amount of compensation to be paid 
by a landlord to his tenant. J 

(c) When presented to a Chief Commissioner or other Chief Controlling 
Revenue or Executive Authority, or to a Commissioner of Revenue or 
Circuit, or to any chief officer charged with the executive adminis- 
tration of a Division and not otherwise provided for .by this Act. 

I (d) When presented to a High Court; . w : _ 


BOMBAY 

“1. Appli- 
cation or 
petition* 


Two 

annas. 


Four 

annas. 


Eight 

annas. 


Two 

rupees 


Four 

rupees/* 


—Bombay Act II of « £80-8-1932,] 


CENTRAL PROVINCES 

In the third column for the words “ one-anna*’ .opposite cl. (a) the words “two annas” were substi- 
tuted : ' * ; - - - - * 

For oi. (b) in the second column and the entry opposite it in the third -column the- following clause and 
- entries were substituted. - - : . . 

“(b) When containing a complaint or charge of any offence other than anx>fience for , Twelve annas, 
which police-officers may, under the -Code of Criminal Procedure, 1898, arrest ; 
without warrant, and presented to any Criminal Court ; - - " " LT 
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or for orders of arrest or attachment before judgment or for temporary injunctions; 

I 

or for compensation for arrest or attachment before judgment or in respect of a tern-; 
penary injunction obtained on insufficient grounds; 

or for the appointment of a receiver in a case in which the applicant has no present j 
right of possession of the properties in dispute : , 


Two rupees. 
Two rupees. 


Five rupees. 


or for sotting aside decrees passed ex parte and for review of orders dismissing suits for j Twelve annas, 
default ; i 

or when presented to a Civil, Criminal or Roveune Court, or to a Collector, or any ! Twelve annas. 
Revenue Officer having jurisdiction equal or subordinate to a Collector, or to any 
Magistrate in his executive capacity, and not otherwise provided for by this 
Act ; 


or to deposit in Court re venue or rent ; 


Eight annas. 


or for determination by a Court of the amount of compensation to bo paid by landlord 
to his tenant. 


Eight annas.” 


For els. (c) and (d) in the second column and for the entrios in the third 
the following clauses and entries were substituted, viz., 


column opposite these clauses 


14 (c) When presented to a Commissioner of Revenue or to any Chief Officer charged 
with the executive administration of a Division and not otherwise provided for 
by this Act. 

( d ) When presented to a Chief Controlling Revenue Authority or Executive Authority 
and not otherwise provided for by this Act, 

(e) When presented to a Court of Judicial Commissioner 

(i) otherwise than under S. 25 of the Provincial Small Cause Courts Act, 18B7 or 
S, 115 of the Code of Civil Procedure* 1908; 

(ii) under S. 25 of the Provincial Small Cause Courts Act, 1887. 

(iii) under S. 115 of the Codo of Civil Procedure, 1908. 

~~Central Provinces Act XV F of WM, 


MADRAS 


“1; Appli- 
cation O T 
petition. 


(a) When presented to any Officer of the Customs or Excise Depart- 
ment or to any Magistrate by any person having dealings with the 
Government, and whon the subject-matter of such application 
relates exclusively to those dealings; 

or whon presented to any officer of land-revenue by any person holding 
temporarily settled land under direct engagement with Govern- 
ment, and when the subject-matter of the application or petition 
relates exclusively to such engagement ; 

or when presented to any Municipal Commissioner under any Aot for 
the time being in force for the conservancy or improvement of any 
place, if the application or petition relates solely to such conser- 
vancy or improvement; 

or when presented to any Civil Court other than a principal Civil Court 
of original jurisdiction, or to any Court of Small Causes consti- 
tuted under Aot No. IX of 1887, or to a Collector or other officer of 
| . revenue in relation to any suit or ease in which the amount or 
value of the subject-matter is lass than fifty rupees ; 

or when presented to any Civil, Criminal or Revenue Court, or to any 
Boapd or Rx^utive Officer for the purpose of obtaining a copy or 
translation of any Judgment* decree or order passed by suoh Court, 
Board or Gffioer, or of any other .dlmupeht on record in snob Court 
or office* . , ■■ - r ” 


One rupee and 
eight annas. 


Two rupees. 


Two rupees. 


Five rupees* 

Five 

rupees.’ 1 

[21-5-1935.] 


One anna. 


Two annas, 


One anna* 


Two annas. 


Two annas* 
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(6) When containing'a complaint or charge of any offence other than 
an offence for which police-officers may, under the Criminal 
Procedure Code, arrest without warrant, and presented to any 
Criminal Court*, 

or when presented to a Civil, Criminal or Revenue Court, or to a 
Collector, or any Revenue Officer having jurisdiction equal or 
subordinate to a Collector, or to any Magistrate in his executive 
capacity, and not otherwise provided for by this Act; 

or to deposit in Court revenue or rent ; 

or for determination^ a Court of the amount of compensation to be] 
paid by landlord to his tenant. 

(c) When presented fco*a Chief Commissioner or other Chief Controlling 

Revenue or Executive authority, or to a Commissioner of Revenue 
or Circuit, or to any chief officer charged with the executive 
administration of a division and not otherwise provided for by 
this Act. 

( d ) (i) When presented to a High Court under 8. 115 of the Code of] 
Civil Procedure, 1908, for revision of an order— 

(a) When the value of the suit or proceeding to which the order] 
relates does not exceed thousand rupees. 

(b) When the value of the suit or proceeding exceeds thousand] 
rupees. 

(ii) When presented to a High Court otherwise than under that] 
section. 


In the caae of a 
criminal complaint 
one rupee and in 
other case twelve 
annas. 


Eight annas. 


One rupee 
eight annas. 


[ Pi Ye nips es. 

Ten rupees. 
Two rupees. 


—Madras Act V of tm . [80-3-1922; 17-1-1922.] 


ORISSA 


(а) In the third column opposite clause (a) for the words “one anna” the words “two annas’ » 

were substituted . 

(б) In the third column opposite clause (b) for the words “eight annas” the words ** in the case 

of a criminal complaint and appeal one rupee and in other cases twelve annas ” were 
substituted. 

(c) In the third column opposite clause (o) for the words “ one rupee ” the words “one rupe8 eight 
annas” were substituted, ~ 

(cT) In the second and third columns for clause (d) and the words opposite ' the said olause tho 
following was substituted : * \ 

“(d) (i) When presented to a High Court under section 11$ of the Code . of Civil Procedure, 
1908 for revision of an order — 


(a) .Whenthevalue.of the suitor proceedings to which the order relates 

does not exceed one thousand rupees _ 

(b) When the value of the suit or proceedings exceeds one thousand rupees 
(ii) When presented to the High Court otherwise than under that section 


Five -rupees. 

Ten rupees. 
Two rupees. 


- Orissa Act Vof im £31-10-1939,] 

4AI % A M 
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PUNJAB 

(X) For the wordy “one anna” in the third eolamn opposite clause (a) m the second column the wor* 
“ two annas” were substituted* 

(2) For the words “eight annas” in the third column opposite clause (b) in the scound column tho wore 

“one rupoo" were substituted. 

(3) For clause (d) in tho second column and the cur responding entry in tho third culmun the follows 

clause and entry wore substituted, viz., 

“ (d) When presented to the High Court 


SIND 


(i) under the Indian Companies, Act, 1913, for winding up a company One hundrec 

rupeoa 

Ui) under tho yarn Act for taking some other judicial action ; Five rupees, 

(iii) in all other cases Two rupees, 

— Punjab Act VII of nut. [23-11-1922.] 


The amendment.'- made in the article by tho Bombay Finance Act, II of 1932, continue in force in tki 
Province of Sind by virtue of suction 2 of the Bombay Finance (Sind A men (knout) Act, I of 1938 


UNITED PROVINCES 


(ll For the words “oueauua.” “eight annus” and “mm rupee” in third column the words “fcwc 
annua” " twelve annas ” and “one rupee and eight anna m ” wore respectively substituted. 

Tho following was substituted for cl, (d) iu the second column and the entry against the same in the 
third column: 


“(d) When presented to the Board of Revenue for revision of a judgment 
or order 

{e) When presented to a High Court— 

(i) under the Indian Companies Act, 1913 (VII of 1913) for winding up a 

Company 

(ii) under 8. 115 of tho Code of Civil Procedure, 1908 (V of 1908) for revision of 
an order 

(iii) In any other case 

(/) When presented under Gh. IV of the Motor Vehicles, Act 1939, (IV of 1939) — 

(i) to a Regional Transport Authority or its Chairman or Secretary 

(ii) to the Provincial Transport Authority or its Chairman or Secretary 


Four rupees 

Three rupee* 

One rupee 
oiglit annas 
Three rupee* 


— IT, I\ Act n Of me [ 2 - 1 - 1930 ] and U. P, Act IX of IUU [19-6-1941.] 

(2) From Art. 1 (a) the clauso ** when presented to any Municipal Commissioner undor any Act for the 
time being in force for the conservancy or improvement of any place, if tho application or 
petition rolaties solely to such conservancy or improvement* was omitted and in its place the 
following new clause was inserted* viz., 

4 ‘ When presented to the District Magistrate or any other officer for the correction of au 
electoral roll,** 

In Art 1 (b) the words “other than an offence for which police-officer may under tho Code of Criminal 

Procedure arrest without warrant n were deleted from the first paragraph and the following para* 

graphs wore inserted between the first and second paragraphs: 

“ or when presented to a Collector containing a request from a local body such as tho Municipal 
Board, the District Board or the Notified Area Committee for the realisation of any dues by 
issue of warrant or by other distress ; 

or when presented to a District Magistrate for permission to have displays of fire works, or for a 
police escort? 

or when presented to a District Magistrate in the form of a programme or in any other form for the 
exhibition of a film at a shorter notice than that permitted by the conditions of the licence 
issued to cinema companies for exhibiting films ; 

or when presented to a District Magistrate or Collector or any officer subordinate to him* under the 
Village Paachayat Aot, the Indian Arms Act, the Poisons Act, the Explosives Act, the Stage 
Carriage Act, theladian Cinematograph Act; or any other enactment for the time being in 
force, unless specifically exempted from payment of court-fee.* 

-V'P.MXIXofmB, M 
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a [lA. Application to When the Court grants the Twelve annas in addition to 
any Civil Court that records application and is of opinion any fee levied on the applica- 
may be called for from ano- that the transmission of such tion under clause (a) f clause 
ther Court. records involves the use of the (b) or clause (d) of article 1 of 

post. this schedule.] 

[a] Inserted by the Court-fees (Amendment) Act, 1911 (14 [XIV] of 1911). S. 2. 

Provincial Amendments 

BIHAR 

The entry “ one rupee in addition to any fee levied on the application under clause (a), clause (b) or clause 
(d) of Article l»of this schedule ” was substituted for the entry “twelve annas in addition to any fee 
levied on the application under clause (a), clause (b) or clause (d) of Art. 1 of this schedule ” as proper 
fees shown against the article . — Bihar and Orissa Act II of 1922, [21-8-1922.] 

ORISSA 

In the third column for the words “ twelve annas ” the words “ one rupee ” were substituted — Orissa Act V 
ofl939. [31-10-1939] 

UNITED PROVINCES 

For the words ’‘twelve annas ” in the third column the words “onerupee two annas” were substituted — 
TJ. P. Act II of 1936 . [2-4-1936] 

2. Application for leavej to sue as a I .... J Eight annas, 

pauper. 1 | 

3. Application for (a) When presented to a District One rupee, 

leave to appeal as a Court. 

pauper. Qj) When presented to a Commis- Two rupees. 

sioner or a High Court. 

Provincial Amendment 

MADRAS 

In the second column, after the words “District Court H t the words w or a Sub-Court ” were inserted — Madras 
Act V of 1922 . [30-8-1922 ; 17-4-1922.] 

4. Plaint or memorandum of appeal in a suit to . . . Eight annas, 

obtain possession under a Act No. XYI of 1838, or 

t>[the cMamlaidars’ Courts Act, 1876,] 

[a] Bombay Courts of Adalat Act, 1838. 

w Substituted for “Bombay Act V of 1864 (to give Mamlatddrs' Courts jurisdiction in certain cases to 
maintain existing possession , or to restore possession to any party dispo ssessed otherwise . than by 
course of law)/ by the Amending Act, 1891 (12 [XII] of 1891). - - 

[c] See now the Bombay Mamlatdars* Courts Act, 1906 (Bombay Act II of 1906), 

Provincial Amendments 

MADRAS 

The article was omitted . — Madrds Act V of 1922. [30-3-1922 ; 17-4-1922.] 


Sell. II, Art. 1 (contd.) 

9. Petition informing court of compromise. — 

[1] A petition informing the Court of an agree- 
ment into which the parties have entered for the 
compromise of the suit is chargeable under para. 2, 
clause (b). (’85) 8 Mad 15 (17) (Parties praying for 
removal of suit from file.) * (Vol 5) 1918 All 307 (308): 
40 All 19 (DB) (Parties praying for a decree in terms 
of compromise.) 

10* Application for transfer of a case.— 

[1] , Fifteen suits were tried analogously and dis- 
missed. . They were governed by the s*me judgment. 
Two appeals against the dismissal were fiM in the 
High Court and thirteen in the District Court. The 
appellant subsequently made an application to the 
Hgh Court; praying for the transfer of the thirteen, 
appeals in the District Court to the H ? gh Court and 
for analogous trial of them with the two appeals in 
High Court. It was held that the application for 
transfer of the thirteen appeals could, not be consider- 
ed as an independent application for transfer ' but 
must be treated aa an application made in the'appeals 
pendmg before the High Court with* thirteen • prayers 
for transfer and was properly stamped with a single 


stamp of TU 2. (Vol 27) 1940 Qal 84 (85) : I L B (1939\ 
2 Cal 264 (DB). } 

1 1. Objection to award. — [1] A written objection 
to an award made in a pending suit is an “anpli ca- 
tion ” and chargeable under clause (b). (Vol 15) 1928 
Sind 87 (88) : 23 Sind L B 91 (DB) * (Vol 83) 1946 
Mad 104 (105). 

12. Revision petitions.— [IT The word “ proceed- 
ing” is used as meaning a proceeding in the nature 
of a suit (such as probate) and not a proceeding in 
the suit (such as execution proceeding) and both the 
words “ suit ” and “ proceeding” are used as compris- 
oiing i be entire litigation commencing with the filing 
of the plaint or petition in the trial Court down to 
the stage when ultimate decision is reached : in the 
final Court pf appeal or revision. (Vol 29) 1942 
Mad 390 (391) (Case under Local amendment Cl. d 
( 1 ).) /_ . ,, 

13. Application under Trusts Act.— [1] Applica- 
tion under $. 74 of ..the Trusts; Act forthe. appoint- 
ment of a trustee— Clause. (d) of the Article will apply 

, when such' applications’ are presented" to the High 
Court. (Voi 21) 1934. Oudh 1X8 (121) : 9; Luck 507, 

396 A.M. 
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PUNJAB 

In the third column of the article for the words M eight annas ” the words “one rupee ” were substituted 
Punjab Act VII of 1922. [23-11-1922.] 

5. Plaint or memorandum of appeal in a suit to ... I Eight annas, 

establish or disprove a right of occupancy. | 

Provincial Amendments 

BIHAR AND ORISSA 

After the words “memorandum of appeal” the words “ or of cross-objection” were inserted in the first 
column, — Bihar and Orissa Act II of 1922 , [21-8-1922] 

PUNJAB 

In the third column, for tho words 44 eight annas” the words “ one rupee ” were substituted . — Punjab Act YU 
of 1922. [23-11-1922.] 

UNITED PROVINCES 

For the words “ eight annas ” the words 44 twelve annas " were substituted.— U. P. Act II of 1936 . [2-4-1986.] 

a[6, Bail-bond or other instrument of obligation j ... Eight annas J 

given in pursuance of an order made by a Court or | 

Magistrate under any section of the Code of Criminal 
Procedure, 1838, or the Code of Civil Procedure, 1908, 
and not otherwise provided for by this Act.] 

[a] Substituted by the Second Repealing and Amending Act, 1914 (17 [XVII] of 1914), 8, 2, 

Provincial Amendments 

BOMBAY 

For the words 44 eight annas ” tho words “Jone rupee ” were substituted. 

Bombay Act II of 1932. [30-3-1932.] 

SIND 

The amendment made in the article by the Bombay Finance Act, II of 1932, continue in force ip the Pro- 
vince of Sind by virtue of S- 2 of the Bombay Finance (Sind Amendment) Act, 1 of 1938. 

UNITED PROVINCES 

For the words 44 eight annas " the words 44 twelve annas ” were substituted , 
r -= —U.P.Act II of 1936. [2*4*1986] 


7, Undertaking under seotion 49 of the Indian 1 
Divorce Act, I 

Provincial Amendments 


Eight annas. 


BOMBAY 


For the words 44 eight annas w the words 44 one rupee "'were substituted. 


Schedule U, Article 5— Note I. 

II] Expression 44 right of occupancy” in this arti- 
cle did not mean right o£ mere tenant (’02) ILow 
3ur Rul 803 (808) (SB). 

[2] Expression 41 right of occupancy * in this arti- 
cle cannot be read as synonymous * with 44 right of 
occupancy ” under any of Acts relating to landlord 
and tenant (Vol 21) 1934 Cal 674 (677>: 61 Cal 
513. 

181 Bight of occupancy ryot is occupancy right 
within meaning of this article. (Vol 21) 4984 Cal 674 
(677) :.61 Cal 613 41 (’08) 31 Mad 14 (16) * (’82) 11 Cal 
It B 91 (94), 

[4] , Suit for declaration that person has occupancy 
rights in holding is governed not by Art 17 (iii) of 

, Boh. U hut by this article. (Vol 6) 1918 Ail 228 (228): 

40 688^., ^ a '■ 

[5] Sait to establish right of occupancy and for 
recovery of ^at*sion--*Thw article will not apply, 
(Vol 18) im Dal 836(885), 

[6] This, article applies in terms to memorandum 

, of Appefchm (Vol 5) 

1918 AB228 (228) :40 At 858, /. 

Schedule H, Article S— Note 1* 
Boai 6 i,ea and Ward* Act 

m under OftilK vfot Cte F, 0, aid tit mi. 


—Bombay Act II of 19SS. [30-3-1932.] 


chargeable with any court-foo under this article. 
(Vol 27) 1940 Bom 275 (275) (SB) (Bond {alls under 
Soli. X, Art 57, Stamp Act). 

[2] Security bonds given under the following sec- 
tions of Civil P. C. fall under this article and are 
chargeable with coart-foe of eight annas : 

(a) 8. 65 (4). (Vol 20) 1988 Lah 89 (90) : 14 Lab 
284 (SB). 

(b) 0.82,11.6(2). (Vol 16) 1929 Lsh 205 (205) 

* (Vol 12) 1925 Cal 908(907): 58 Cal 101 (PB) (Over- 
ruling (Vol 5) 1918 Cal 125 (DB).) 

(c) O, 40, R. 8. (Vol 7) 1920 Mad 989 (940): 4$ 
Mad 868 (FB) (It is also chargeable with stamp-duty 
under Art. 40 of Soli. I, Stamp Act.) 

(a) O. 41, B. 6 or B. 6 (Vol 28) 1986 Sind 41 (411 : 
80 Sind L B 1 (DB) * (Vol 2D 1984 Lah 228 (229)1 14 
Lah 708 (DB) * (Vol 16) 1929 Lah 205 (205), 

[But see (Vol 12) 1925 Lah 662 (554).) 

(e) 0. 41. R. 10. {'89) 11 All 16 (17) (FB). 

[8] Security boud executed in claim case on release 
of attached animals in accordance with ;rules framed 
under Civil P. C. is bond given in pursuance of order 
of Court under Civil P. C. and must bear couet-fee 
stamp under this article, (Vol 10) 1928 Cal 269 (289, 
270) : 49 0al997 (DB) *.(Vol 1) 1914 Mad 652 (654) 

wnmynm).* . 
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In the:tbird column, for the words “ eight annas ” the words u one rupee ” were substituted . 

—Punjab Act VII of 1928. [23-11-1922] 

SIND 

The amendments made by the Bombay Finance Act II of 1982, continue in c iorce in the Province of Sind by 
virtue of S. 2 of the Bombay Finance (Sind Amendment) Act, I of 1938. 

UNITED PROVINCES 

For the words “ eight annas ” the words “twelve annas ” were substituted, 

—U. P, Act II of 1986. [2-4-1936.] 

8. [ Repealed by the Repealing and Amending Act , 1891 (12 [XII] of 1891).] 


9. [Repealed by Act XII of 1891.] 

10. Mukh-f When presented for the conduct of any one case — 
tarnama or ( a)— to any Civil or Criminal Court other than a High Court, Eight 

Vakalatnama. or to any Eevenue Court, or to any Collector or Magis- annas* 

trate, or other executive officer, except such as are men- 
tioned in clauses (b) and (c) of this number ; 

(b) —t o a Commissioner of Eevenue, Circuit or Customs or to One rupee, 
any officer charged with the executive administration of 

a Division, not being the Chief Eevenue or Executive 
Authority ; 

(c) —to a High Court, Chief Commissioner, Board of Eeve- Two 
nue, or other Chief Controlling Eevenue or Executive rupees. 
Authority, 

Provincial Amendments 

ASSAM 

In the third column for the words “ eight annas ” opposite clause (a) in the second column the words 44 one 
rupee ” were substituted , and for the words “ one rupee ” opposite clause (b) in the second column the 
words 44 one rupee eight annas” were substituted**— Assam Act XIV of 1986 . [2-12-1936.] 


Sch. II, Art. 6 ( contd.) 

[4] Security bond taken by village Court Under 
S. 53, Madras Village Courts Act (1 of 1889) is not 
bond under Civil P. C. (Vol 14) 1927 Mad 377 (377) 
(FB). 

[5] Security bond executed under Civil P. 0. and 
coming under this article, is also chargeable under 
Art. 40 or Art. 57 Sch. I of Stamp Act, unless it falls 
under residuary Art. 15, Sch. I of that Act. (Vol. 16) 
1929 Lah 205 (205) * (Vol 12) 1925 Cal 906 (S07) : 53 
Cal 101 (FB) * (Vol 7) 1920 Mad 989 (940) : 43 Mad 
863. 

[6] Security bond given under Court’s order under 
S. 17, Provincial Small Cause Courts Act, IX of 1887, 
to have ex parte decree set aside, must be deemed to 
be one given under Civil P. C. and is governed by this 
article. (Vol 22) 1935 Mad 380 (382) : 58 Mad 687 

m- 

[But see (‘97) 1897 Bom P J 167 (SB).] 

Schedule II, Article 10 — Note 1. 

[1] Documents specified in this article are docu- 
ments which it was intended to exclude from defini- 
tion of power-ofi- a ttorney in S. 2 (21), Stamp Act. 
(*12) 1912 Pun L R No. 202 page 647 (648) (FB) * 
(*11)33 All 487 (489) (FB). 

[2] Mukhtar is attorney, whether appointed speci- 

ally or generally or certificated as legal practitioner* 
and mukhtarnama is document which empowers hol- 
der to aot for person by or- on whose behalf document 
is executed. (*12) 1912 Pun L B No. 202 page 647 
(648) (FB). _ . 

[3] This article doeB not apply to mukhtarnama 
executed in favour of person who is not certificated 
mukhtar, ,011)31 All 487 (489, 490) (FB) * (’86) 9 
Mad 368 (858, mi) (FB;. 


[But see (’12) 1912 Pun L R No. 202 page 647 (648) 
(FB).] 

[4] Word “ vakalatnama ” relates to power filed 
by pleader, under O. 3 R. 4 of Civil P. C* to conduct 
case bn behalf of suitor irrespective of class to which 
legal practitioner belongs. (Vol 13) 1926 Pat 246 
(249) : 5 Pat 255 (V akalatnama filed by an Advocate 
whether barrister or not comes under Art. 10 of Sch. 
H). 

[5] Vakalatnama is a kind of power*of*attorney* 
(Vol 24) 1937 Nag 65 (66): ILR (1937) Nag 494 * 
(Vol 21) 1934 Bom 299 (302) : 58 Bom 597 (DB) (Art* 
10 Sch. 31 does not apply to vakalatnama filed in 
Presidency Small Cause Court). 

[6] Vakalatnama to appear and act if fees were 
paid in advance, is chargeable , under this article and 
need not be stamped as agreement under Stamp Act* 
(Vol 28) 1936 Cal 814 (815): ILR (1937) 1 Cal 461 
(DB). 

[7] A letter of appointment authorising Advocate 

to act and plead and to make or withdraw all deposits 
on behalf of his client, is chargeable .with court-fee 
prescribed'for vakalatnama under this article. (Vol 
18) 1926 Pat 246 (248, 249) : 5Pat 255. * ' 

[8] A “case” need not necessarily mean suit or 
judicial proceeding, but would include any petition or 
application to Court or officer. (’86) 9 Mad 146 (148) 
(FB), 

[9] Word “case ’’ must ha confined to judicial 

cases or quasi judicial cases as opposed to transac- 
tions. (’12) 1912 Pun. LR No. 202 . page 647 (648) 
(FB), ~ ' 

[10] This article does not make it necessary that 

mukhtarnama or vakalatnama must be. field in cri- 
minal oases* fV 0113)1926 pat <J| 

Tn Jhvfc rrtm . *’• - 1 ' 1 
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BENGAL 

For the words 44 eight annas ” opposite cl. (a) and for the 
column the words 44 one rupee ” and “ one rupee eight 


words “one rupee” opposite cl. (b) in the second 
annas” were respectively substituted, 

— Bengal Act IV of 1922. [29-3-1922]. 


BIHAR 

Words “ one rupee ”, 41 two rupees” * 
rupee 14 two rupees” as proper 


* three rupees ” were re?pecth ely substituted for 14 eight annas ”, 44 one 
fees shown against the article. 

— Bihar and Orissa Act 11 of 1922 . [21-8-1922.] 


CENTRAL PROVINCES 

In the third column for the words 44 oight annas ” opposite cl. (a) the words 44 twelve annas” and for the 
words 44 two runees ” opposite cl. (c) the words 44 two rupees and eight annas” were substituted. 

* -C. P. Act XVI of 1985. [21*5*1985.] 


MADRAS 

(1) The following was substituted for the entry in the first column of the article. 

“ Alukhiarnnnia, Vnkalatnaxua or any laper signed by an Advocate sdgniiying or intimating that he is 
retained for a party”. 


(2) The words ‘‘one rupee”, 44 onc rupee and eight annas” and ‘‘three lupees” were respectively substituted 
for tho words 44 oight annas ” ” one rupee ” and 44 two mpees” in the tin id column of the article* 

— Madras Act V of 1922. [30-3-1922; 174-1922.] 


ORISSA 

In the third column the words t* one rupee ”, 5* two rupees ”nnd “ three rupees” wore respectively substituted 
for the words * 4 eight annas ” 44 one mpee ” and 44 two rupees ”, — Orissa Act V of 1929. [31-10*1939*] 

PUNJAB 

In the third column for words 44 eight annas” opposite cl. (a) in the second column the wordB 4 ‘ono rupee” 
were substituted. — Punjab Act VII of 1922 . [23-11*1922.] 

UNITED PROVINCES 

For the words 44 eight annas” 44 one rupee ” and 44 two rupees ” the'words ” twelve annas” 44 one rupee and 
eight annas” and “three rupees” were respectively substituted * 

—•United Provinces Act II of 1936. [2*4*1936.] 


11 . Memorandum off 
appeal when the appeal 
is not a* * * from a decree j 
or an order having the force - ! 
of a decree, and is present- , 
ed- 1 

t. 


(a) — to any Civil Court other than a High Court, 
or to any Revenue Court or Executive Officer 
other than the liigh Court i.or Chief Controll- 
ing Revenue or Executive Authority; 

(b) ~ to a High Court or Chief Commissioner, or 
ot her Chief Controlling Executive or Revenue 
Authority. 


Eight 

annas. 


Two 

rupees. 


[»] The words “from an order rejecting a plaint or’’ wore omitted by the Code of Civil Procedure, 1908, 
(Act 6 [V] of 1908), S. 156 and Sch. IV. 


Sch. U, Art. iQ ( contd .) 

[11] Court has no inherent power to consolidate 
appeals in eases disposed oi by single judgment so as 
to enable appellant to pay court*. co on value of con- 
solidated appeals and file only one vakahitumna. (Vol 
17) 1980 Mad 876 [881) : 08 Mud 248 iFB) (»Vol 15) 
1928 Mad 40S overruled). 

[12] Several revisions from one judgment against 
common respondents cannot be consolidated for pur- 
poses oi vahalat and process lee. [Vol 17/ 19£QMad 
881 (882) : 68 Mad 262 iFB). 

Schedule 11, Article 11 — Synop.i* 

1; ** When the appeal !* not from a decree or 
an, order having the force of a decree,” 

2. Order rejecting plaint. 

■ 3., Order under S. 47, Civil P. C 

4- tt^ywurding restitution under S. 144* 

8. Order under 0. 21 R. SO (2). 

6. Final Decree in mortage suit. 

7. Order under O, 34 R. O Cml P. C. 

8. Order of remand. ' 

9. AppealagaitMt decree enaward. 

Or derin pvdbnte proceeding*. 


12 * Memorandum of cro##*objection». 

13. Order# under special and local Act#* 

I. w When tho appeal i# not from a decree or 
an order having the tore© of a decree.” [I] The 

definition oi 44 decree ” m the Civil Fiocedure Code 
may be icgaidecl as applicable for the purposes of 
this Act also* (Vol 26) 1938 All CO (61) : I b B (1938) 
All 181 (LB), 

[Eut «ee (Vol 26) 1938 Bang 141 (144): 1938 Bang 
L* B. V2J ex/ 

[2] To have the force of a decree, the order must 
possess all the elmaetonstics of a decree* (Vol 26) 
1938 AU CO (61) : ILK (1938) All 181 (DB). 

[8] An Older which is appealable “as if it were a 
decree” is not the same as an order having the force 
ot a decree* (Vol 28) 1941 Mad 639 (640): XL & 
(1941) Mad 936 (LB). 

M An older oi the Court under the Civil Procedure 
Code, bob. Ill, Paras 4 and 6 km the force of a decree* 
(See boh. Ill, Para. 6.) An appeal from such an order 
will not come under this article. (*85)7 AU 666 
(667) (DB). ( (1882) 4 Mad 4 V ~0, dissented from). 

2* Order rejecting plaint :-~[l] An appeal from 
an order rejecting a plaint will not be governed by 
this article. (Vol 16) B«29 Fat 616 *616,611) (DB) 
* (VoL 14) 1827 Ha 160 trim * (VaL &\ ioai as . 
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Provincial Amendments 

ASSAM 

The following article was substituted for Art. 11 : 


**11. Memorandum of 
appeal when the appeal is 
not from a decree or order 
having the force of a 
decree, and is presented— 

BENGAL 


(a) (i) to any Revenue Court or Executive Officer other 

than a High Court, or Chief Controlling Bevenue or 
Executive Authority ; 

(ii) to any Civil Court other than a High Court ; 

(b) to a Chief Controlling Executive or Bevenue Authority. 

—Assam Act XIV of 1986 . 


Eight annas. 


One rupee. 
Two rupees.” 
[2-12-1936.] 


For Art. 11 the following article ^^substituted : 


“11. Memorandum of 
appeal when the appeal is 
not from a decree or an 
order having the force of 
a decree and is present- 
ed — 


(a) (i) to any^Bevenue Court or Executive Officer other Eight annas, 
than the High Court or Chief Controlling Bevenue 
or Executive Authority ; 

(ii) to any Civil Court other than a High Court ; One rupee. 

(b) to a Chief Controlling Executive or Bevenue Authority; Two rupees. 

(c) to a High Court. Five rupees.” 

—Bengal Act IV of 1922. [29-3-1922.] 

BIHAR 

After the words “memorandum of appeal” in the first column[the words “or of cross-objection” were 
inserted . 


Words “one rupee,” “four rupees” were respectively 
fees shown against the article. 

Sch. II, Art. 1 1 ( contd .) 

3. Order under S. 47, Civil P.C. : — [1] Under 
S. 35, the various Provincial Governments have by 
notifications directed that the court-fee chargeable 
on appeals from orders under S. 47, Civil P. C., shall 
be limited to the fixed fee leviable under this article. 
(Vol. 80) 1943 Pat. 280 (280) : 22 Pat. 278. 

[See also (1) Calcutta High Court Civil Rules and 
Orders Vol. I, Rule 688 (A) (3) ; (2) Madras Govern- 
ment Notification No. 358, dated 11th October 1921, 
(Fort St. George Gazette, pp. 1008-1011); (3) Bombay 
Government Notification No. 590 dated 22nd Sep- 
tember 1921. (Bombay Government Gazette, pp. 2271 
to 2274); (4) UJ?. Government -Notification No. 
M 6001X-501. dated 25th March 1942; (5) Govt, of 
India Notification No. 4344-S.B. dated 6-10-1893.)] 

[2] An order under O. 21 E. 63 H of the Civil P. C.’ 
as amended by the Patna High Court, has the force 
of a decree and is nob one under S. 47 of the Code. 
(Vol 30 ) 1943 Pat. 280 (280) : 22 Pat. 27a 

[3] An appeal against an order refusing to execute 
a decree against the surety of the judgment-debtor 
has been held to be governed by this Article. (*02) 
1902 Pun. Be. No. 72 p. 261 (264). 

4. Order regarding restitution under S. X44 
Civil P. C. (1) Where under S. 35 of the Act the pro- 
vincial Governments have directed that the fee paya- 
ble on appeals from orders under S. 47 of the Civil 
P. C. shall be limited to the amount chargeable as a 
fixed fee under this article appeals from orders regard- 
ing restitution would be chargeable under this Arti- 
cle, inasmuch as such orders fall under S. 47 of the 

: Code. (Vol 10) 1923 Mad. 270 (271, 272) ! (Vol 12 
1925 Pat 577 (580)*. 4 Pat 294. * (Vol 5). 1918 Cal) 
335 (335, 336). * (Vol 15) 1928 Lah. 143 (1 44). * (Vol 
14) 1927 Lah. 635 (636). 

[But see (Vol 17) 1930 Lah. 24 • 25). * (Vol 12) 1925 
All: 137 U38) : 47 A11.-98. * (Vol 24) 1937 Cal. 152 
(155) : I L R (1937) 1 Cal. 687 (DB). * (Vol 28) 1941 
; Nag 813 (316) : I L E (1941) Nag 662 (DB). (Over* 

I ruling (Vol 9) 1922 Nag 62 : 18 Nag L E 15). * (Vol 
| , 26) 1989 Rang 32 (34) : 1938 Rang L E 635 (DB). * 
(Vol 17> 1930 Bang 241 (242, 243) : 8 Rang 27L] 

?, 5. Order under Order 21 Rule 50 (2) s— ’ [1^ 

An appeal from an order under 0. 21, R. 50 (2), Civi* 
P 0 it gbvwtted by 6bh\ 1, A*t, 1 and % th?s art! - 


substituted for “eigut annas “two rupees” as proper 
— Bihar and Orissa Act II of 1922. [21-8-1922.] 

cle. « Vol 26) 1939 Sind 161 (163) : I L R (1989) Kar 
589 (FB). * (Vol 21) 1934 Lah 958 (959) : 15 Lah 
893 (DB). (Letters Patent Appeal from (Vol 17) 1930 
Lah 825 affirming that deci&ion). * (Vol 20) 1933 
Cal 546 (547) : 60 Cal 530 * (Vol 4) 1917 Low Bur 
179 (179) : 8 Low Bur Rul, 300 (DB). 

6. Final decree in mortgage suit : — [1] An 

appeal from a final decree under O. 34, Civil P C must 
bear ad valorem court-fee. (Vol 15) 1928 Nag 146 (147). 

* (Vol 7) 1920 Bom 101 (101). * (Vol 2) 1915 Oudh 
121 (121) : 18 Oudh Cas. 114 (DB). * (13) 35 All. 476 
(478) (FB). 

[2] Even where an appeal from a final decree under 
Order 34, Civil P. 0., is based on the ground that the, 
appellant ought to have been given further time to pay 
the mortage-money, the appeal will have to be stamp- 
ed with ad valorem court-fee as an appeal from a 
decree. (Vol 18) 1931 Nag 1 (4) (FB). (7 Nag L R 
41 overruled ; 35 All 476 ; (Vol 7) 1920. Bom 101 ; 
(Vol 15) 1928 Rang 1946 Rang 285; (Vol 14) 1927 
Pat 46: 5 Pat 721 relied on). - 

[3] No appeal lies from an order allowing an 
application tor final decree. The appeal in such a case 
should be stamped ad valorem as an appeal from a 
decree. (Vol 21) 1934 Mad 198 (19*0: 57 Mad 437 
(DB). (Dissenting from (Vol 17) 1930 Mad20:5B 
Mad 155) * (Vol 15) 1928 Rang 194 (195) : 6 Rang 285 
(DB) * (Vol 12) 1925 Oudh 102 (102) : 27 Oudh Cas * 
225 (DB). 

[4] If the order is one refusing to extend time for 
payment of mortgage-money and directing the draw- 
ing up of a final decree, the appeal from such an order 
will come under this article. (Vol 15) 1928 Nag 833 * 
(835): 25 Nag LR 175. 

[See aUo (Vol 2) 1915 Oudh 021 (121) : . 18 Oudh 1 
Cas 114 (DB)]. 

[5] An appeal against an order rejecting an appli- ; 
cation for final decree must bear ad valorem court- ' 
fee. (Vol 7) 1920 All 145 (147) (DB) * (’08) 12 Cal, 

W N 1028 (1029) (DB). : , 

7. Order under 0.34, R 6 of the Civil P. G-*- / 
[1] An appeal from decree .under 0. 34, R* 6 must ba ; 
stamped ad valorem. (Vol 3) 1916 All 857 (358). 

[2] An appeal from an order refusing to pass a 
personal decree under 0. S4, R. 6 doesnot fall under 
this article. (Vol 5)1918 AU 97JW); 
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CENTRAL PROVINCES 

In tho third columu for the words “eight annas” opposite cl. (a) the words “one rupee” and for the words 
“two rupees” opposite cl. (b) the words “lour rupees” w ere substituted . 

— Central Provinces Act XV J of 1085. [21-5-1935.] 

MADRAS 

(1) The following was substituted for the entry in tho first column of tho article:— 

“Memorandum of appeal when tho appeal is from nn order inclusive of an order detennining any 

question under S. 47 or S. 144 oi the Code of Civil Procedure, 1908 and is presented.” 

(2) The words “one rupee’* were substituted for the words “Eight annas” in the third column against the 
entry in clause (a) of the second column of the aiticle. 

— Madras Act V of 1022* [30-3-1922 ; 17-4-1922.] 

ORISSA 

(1) For the entry in the first column the following entry was substituted : 

“Memorandum of appeal when tho appeal is from an order inclusive of an order determining any 
question undor S. 47 or 8. 144 of the Code of Civil Procedure and is presented.” J 

(2) Jn the third column for tho words “Eight annas” and “Two rupeos” tho words “One rupee” and “Pour 

rupees” were respectively substituted . —Orissa Act V of 1089. [31-10-1939.] 


Sch. II, Art. 1 1 ( contd .) 

[But *ee (Vol 23) 1936 Bang 352 (353)]. 

8- Order of remand. — [1] This article applies 
to an appeal from an order of remand. (Vcl 20) 1988 
Oudh 191 (192) : 8 Luck 676 (DB) * (’99) 21 All 178 
(180) * (’80) 1880 Pun Be No. 6 p. 15 (16) (DB). 

[2] Where the lower Court decides the case on tho 
merits and the appellate Court, reversing tho decision 
on the merits, remands the case, an appeal from the 
appellate decision will not come under this article. 
(Vol 6) 1919 Pat 478 (479) (^d valorem court-fee to 
be paid) * (Vol 4) 1917 Pat 100 (101): 3 Pat L Jour 99 
(D B) * (’08) 5 All L Jour 645 (546) (DB). 

9. Appeal against decree on award. — [1] An 
appeal against a decree on an award will not come 
under this article. (Vol 13) 1926 Lab, 408 (403). 

10. Order in probate proceedings. — [1] An 
order granting or ret using pi o bate or letters of ad- 
ministration is a decree or order having tho forco of 
a decree for the purpose of this article. (1911)21 
Mad L Jour 481 (48i) (DB) * (’13) 35 All 448 (450) 
(DB). 

[But *ee (Vol 25) 1988 Bang 141 (144) : 1988 Bang 
L B 7 % 

It, Order relating to mesne profit*,— [1] Moenc 
profits left to be ascertained subsequently— Decree 
passed thereafter lor the amount found to bo due — 
Appeal from the decree will not come undor this 
article* (’37) )8 Bat* L Tim 864 (866). 

[2] Whore the amount of mesne profits was loft to 
be ascertained by the executing Court, the order of 
the executing Court ascertaining tho amount and 
directing its payment was held to fall under S, 47 of 
the Civil P. C.* and under the Government Notifica* 
% tions under 8. 85 of the Act an appeal from such 
m order was held chargeable under this article. (Vol 
25) 1998 Bom 820 (821). 

[But tee CSU) 79 Ind Cas 906 (906) (Pat*)) 

[8] An appeal from order rejecting an application 
under 8$ B» 12 Civil R 0** asking for an inquiry 
Into mesne profits and for an order for the payment 
ofA uohpr^^s> falls under this article, (Vol 26) 1989 

m* Ctol 6) 1918 Pat 628 (624) : 8 Bat L Jour 
101 (DB)* (Vol 18) 1981 All 588 (589) (DB) (Ad 
fee payable))* 

IZ Memorandum of cro«-obj«ction#*— [1) The 

article does not apply to Gross-objections. (Vo) 8) 
1921 Cal 55 (58). - 

" ****** 


1939.] 

the Lunacy Act, 19 j 2, is governed by thia articTfi 
(Vol 21) 1934 Lah 853 (853). 

[2] Schedule II, Art. 11 as amended in Madras 
applies to an appeal filed under B. 9 of the rules 
framed under Madras Agriculturists Relief Act, IV 
of 1938. (Vol 28) 1941 Mad 039 (640): 1 L R (1941) 
Mad 935 (DB). 1 

[8] Older under S. 5 (1) of the U.P. Agriculturists’ 
Rohef Act — Appeal from the order falls under this 
Article. (Vol 25) 1938 All 50 (61) ;1LE (1938) All 
181 (DB). 

[4] An order passed under S. 12 of the U, P, Agri- 
culturists’ Belief Act has the forco of a decree. (Vol 
31) 1944 Oudh 113 (114). * (Vol 26) 1938 All 14 (16) : 
ILE (1937) All 949 (DB). 

[5] An appeal against order awarding compensar 
tiou made by a Commissioner under the Workmen’s 
Compensation Act is governed by Art. 11, (Vol 81) 
194 i Oudh 83 (84) : 19 Luck 4 60. 

[But *ee (’36-43) Tax Dec (Nag) 88 (89, 90)], 

[6] An appeal against order of District Judge under 
8. 214 of the Indian Companies Act, VI of 1882 was 
held to be governed by this article. (’96) 17 All 238 
(240, 241), 

[7] Appeal froauorder under S. 68 of the Indian 
Companies Act (VI of 1862) was held to be governed 
by this article. (*86) Bom P J 214. 

[8] An executable order made under the Companies 
Act, and enforceable under 8. 199 oi that Art Aaja 
decree, is not an order having the force of a decree?*' 
(Vol 32) 1946 Lah 146 (149) (IB), 

[9] An order oi a special Judge passed under & 18 
of the lb V* Encumbered Estates Act does not have,/ 
the force of a decree, (Vol 28) 1941 All 163 (168) *. 
ILR (1941) All 323 * (Vol 26) 1989 Oudh 43 (44) : 14 
Luck 344 (DB). 

[10] An order of a special Judge passed under S. 14 
of the XL P* Encumbered Estates Act is a decree* 
(Vol 25) 1988 Ail 97 (98) : I L R (1988) All 280 (SB) * 
(Vol 24) 19b7 Oudh 501 (502) (DB), 

[But see (Vol 28) 1941 Oudh 60 (61) : 16 Luck 168 
(DB)] 

[11] A memorandum of appeal against an order, 
rejecting an application for leave for - Letters Patent 
Appeal is governed by this article. (Vol 16) 1929 Cal 
575 (576) : <-6 Cal 482, 

[12] On an application for payment of oompe»ia* 
tion money made to a District Judge under fe. 18 of 
the Land Acquisition Act* he ordered the „ parties to 
seek redness m Civil (jonrt.it was held that the order 
waAnota decree and the afephal agaonat it wm govq 

- 8;C«rr “ ^ 
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PUNJAB 

In the third column of the article : 

(1) For the words “Eight annas’* opposite clause (a) in the second column the words “One rupee” were 

substituted, 

(2) For the words “Two rupees” opposite clause (b) in the second column the words “Four rupees” were 

substituted . —Punjab Act VII of 1922, [23-11-1922.] 

UNITED PROVINCES 


For Art. 1 1 the following article was substituted , viz., 


“11. Memorandum of 
appeal when the appeal is 
not from a decree or order 
having the force of a 
decree and is presented — 


(a) to any Civil Court other than a High Court or to any 

Revenue Cour t or Executive Officer other than a 
Commissioner of the division or Chief Controlling 
revenue or executive authority ; 

(b) to a Commissioner of the division ; 

(c) to a High Court or to a Chief Controlling" Executive or 

Revenue Authority, 


Twelve annas. 


Two rupees. 
Three rupees. 


—U. P. Act II of 1936 [2-1-1936] Act IX of 1941 [19-6-1941] and Act III of 1948. [1-9-1948.] 


12. Caveat | ... | Five rupees. 

Provincial Amendments 

ASSAM 

Above the words “five rupees” where they occur in the third column opposite Arts. 12 and 13 the words 
“ten rupees” were inserted opposite Art. 12 and the bracket between Arts. 12 and 18 in the second 
column wag omitted. — Assam Act XIV of 1936 . [2-12-1936.] 

BENGAL 


Above the words “five rupees” wherMhey occur in the third column opposite Arts. 12 and IS the words 
“ten rupees” were inserted opposite Art. 12 and the bracket between Arts. 12 and 18 in the second 
column wag omitted. — Bengal Act IV of 1922, [29-3-1922.] 

BIHAR 

“Ten rupees” were substituted for “five rupees” as proper fees shown against the article. 

— Bihar and Orissa Act II of 1922 . [21-8-1922], 

BOMBAY 

For Art. 12 the following article was substituted : 


“12. Caveat. 


When the amount or value of the property involved does Five rupees, 
not exceed two thousand rupees. 

When the amount or value of the property involved ex- . Ten rupees.” 
ceeds two thousand rupees. 

. Bombay Act II of 1982. [30-3-1932]. 


MADRAS 

The words “ten rupees” were substituted for the words '‘five rupees” in the third column of the article, 

—Madras Act V of 1922. [30-3-1922; 17-4*1922,] 

ORISSA * 

In the third column for the words “five rupees” the words “ten rupees”, were substituted. 

—Orissa Act V of 1939. [31-10-1989.] 


SIND 

The amendments made in the article by the Bombay Finance Act, H of 1982, continue in force in 
Province of Sind by virtue of S. 2 of the Bombay Finance (Sind Amendment) Act, I of 1938. 

UNITED PROVINCES 

The bracket opposite the article was omitted and the following article was substituted for the original ; 


“12. Caveat. 


Where the amount or value of the property in respect of 

which the cavea t is lodged — ( 

fa) does not exceed five thousand rupees. Five rupees, 

(b) exceeds five thousand rupees. - Ten rupees.” 


the 


Sch. II, Art 11 ( contd .) 

[13] A declaration as to the amount due is appeal- 
able under S. 88 (8) of Bengal Money Lenders Act as 
if it were a decree— :Sueb appeal is governed by Sob. 
II, Art. 17 and not by this article. (Vo! 81) 1944 Cal 
230 (231). 

[14] Court-fee on an appeal from an order under 
S. 11, Central Provinces Money-Lenders Act is pay- 
able as on a miscellaneous appeal under B. 47 Civil 
P. C. 036-48) Tax Dec (Nag) 26 (27). 

[163 An appeal from an award by the arbitrator . 
under S. 19, Defence of India Act, fixing the amount 


C JP. Act II of 1936. £2-4-1986.] 

of compensation payable to the claimant is governed 
by~tHisArticTe”C^61 32) ”l946Bom 348 (360).' 

Schedule II, Article 12 — Note 1* 

[1] Fee prescribed for ordinary application (under 
Sch. H, Aft 1) would be sufficient on application in 
which a person intimates his intention of opposing 
application for probate. (Void) 1917 Cal 811 (311) 
(DB). : ' . 7; 

[See however <’ 82) 10 Cal I, B 860(550) (DB),) 
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13 . Application under Acta No. X of 1859, S. 26 or ••• Five rupees. 
bBengal Act No. VI of 1862, S. 9, or cBengal Act No* VIII 

of 1869, S. 37. 

[a] Act X of 1859 was repealed by the Bengal Tenancy Act, 18S5 (VIII of 1885), in those portions of the 

Lower Provinces to which that Act extends and in the Chota Nagpur Division (except Manbhun 
and the Tributary Mahals) by the Chota Nagpur Landlord and Tenant Procedure Act, 1879 
(Ben. Act I of 1879), now repealed by the Chota Nagpur Tenancy Act, 1908 (Ben. Act VI of 1908) hi 
the Province of Agra by Act XVIII of 1873; and in the Central Provinces, by the Central Proi 
vincas Tenancy Act, 1883 (IX of 1883). 

[b] Bengal Act VI of 1802 was repealed by the Bengal Tenancy Act, 1885 (VIII of 1835), so far as it 

affected those portions of the Lower Provinces to which that Act extends ; and in the Chota Nag- 
pur Division (except Manbhum and the Tributary Mahals) by the Chota Narpur Landlord and 
Tenant Procedure Act, 1879 (Ben. Act I of 1879), (now repealed by the Chota Nagpur Tenancy Act 
1908, (Ben. Act VI of 1908). 

[c] Bengal Act VIII of 1869 was repealed by the Bengal Tenancy Act, 1885 (VIII of 1885). 

Provincial Amendment*. 

ASSAM 

Above the words “ Five rupees ” where they occur in the third column opposite Arts. 12 and 18, the 
words “ ten rupees 44 were inserted opposite Art. 12 and the biaeket between Arts. 12 and 13 in the 
second column was omitted . — Assam Act XIV of 1986 . [2-12-1986]. 

MADRAS 

The article was omitted . — Madras Act V of 1922, [80*3-1922 ; 17-4-1922], 

UNITED PROVINCES 

The bracket opposite the article was omitted — U. P. Act II qf 1936. [2-4-1936], 

14 . Petition in a suit under the Native ConvertV I I Five rupees. 

Marriage Dissolution Act, 1866. « 1 


Provincial Amendment*. 

BIHAR 

41 Ten rupees 44 were substituted for 44 Five rupees * as proper fees shown against the article*— Bihar and 
Orissa Act II of 1922. [21-8-1922], 

BOMBAY 

In the third column, for the words, £“ Five rupees ” the words 44 Ten rupees ” were substituted.-*- Bombay 
Act II of 1982 . [30-3-1982]. 

ORISSA 

In the third column, for the wordu-“ Five -rupees 44 the words 41 Ten rupees 44 were substituted. — Orissa 
Act V of 1939. [30-10-1989], 

SIND 

The amendments made in article by the Bombay Finance Act, II of 1932, continue in force in tbe Pro- 
vince of Sind by virtue of S, 2 of the Bombay Finance (Sind Amendment) Act, I of 1938. 

UNITED PROVINCES 

The brackets opposite the article were omitted and in the third column for the words 44 Five rupees ” 
the words 44 seven rupees eight annas 44 were substituted. — U. P. Act II of 1936 . [24-1936] 

15 * [Repealed by Act V of 1908 ]* 

16 . [Repealed by Act VI of 1889 , S « 18*(l)]. 

17 . Plaint or memorandum of appeal in each of the 
following suits 

(i; to alter or set aside a summary decision or order 
of any of the Civil Courts not established by Letters Patent Ten rupees, 

or of any Beveoue Court : 

- (ii) to alter or cancel any entry in a register of the I 
names of Proprietors of revenue-paying estates: * Ten rupees. 


Schedule II, Article 17 (General)— Note 1. 

, [1] This article does not apply to cross-objections. 
CVoimim Oudh 528 (529) 19 Luck 406 (DB)* 
(mi2i 1925 All 119 (119) : 47 All 89 * (Voi 10) 1923 
Oudh44 (44) * 250udh Oas 275 (DB) * (Vol5) 1918 
; 93 * (Voi 5) 191S pat 145 (: m ) : 
;3Pat L Jourl97. 

$E& see (Voi 21)1934 All 728 (729) : 57 All 151]. 

Dp ;In motioned xn this article the talus 
>f the subiect-matfer Is not relevant for compute* 

859 (858) ; St ; 


Mad 602 (DB) * ( 4 08) 85 Cal 202 (207) : 35 lad Apj 
22 (PC). 

Schedule II, Article 17 (i)-Note 1. 

[1] A summary decision is the decision of a Oour 
which hears and determines the mntter, but does no 
finally conclude the parties. (’ 70) 5 Beng L R 18 
(166) (FB). 

[See (Voi 27) 1940 Cal ,215 (217) (DB) (The defo 
tion-of ‘Summary deoisioj 4 in 5 Beng L R 162 (F i 
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_ (iii) to obtain a dealaratory decree where no conse. 
quential relief is prayed : 

(iv) to set aside an award : 

(v) to set aside an adoption : 

(vi) every other suit where it is not possible to 
estimate at a money value the subjeet-matter in dispute,! 
and which is not otherwise provided for by this Act. i 

Provincial Amendments* 

ASSAM 


Ten rupees 


(1) The words “ ten rupees ” in the third column opposite the article and the bracket opposite to that 

article in the second column were omitted, 

(2) In the third column opposite entries (i), (ii), (iv) and (vi) the words “fifteen rupees*’ were inserted and 

opposite entries (iii) and (v) the words “ twenty rupees ” were inserted . 

— Assam Act XIV of 1986, [2-12-1936]. 


BENGAL 

(1) The words “ ten rupees ” in the third column and the bracket opposite to the' article in the second 
column were omitted : In the third column opposite entries (i), (ii)» (iv) and (vi) the words ** fifteen 
rupees ” were inserted and opposite entries (iii) and (v) the words “twenty rupees *’ were inserted . 

— Bengal Act IF of 1922 . [29-8-1922] f 


(2) After entry (v) the following entry was inserted , viz, — 

“ VA. for partition and separate possession of a share of joint family property 
or of joint property, or to enforce a right to a share in any property 
on the ground that it is joint family property or joint property if the 
plaintiff is in possession of the property of which he claims to be a 
coparcener or co-owner. • — Bengal Act VII of 1935. [2-5-1935]. 


Fifteen rupees. 


Scb. II, Art. 17 (i) ( contd .) 

[2] A suit under 0. 21 E. 63 of the Civil Proce- 
dure Code is governed for purposes of court-fees by 
this clause. (’08) 35 Cal 202 (206): 35 Ind App 
22 (PC). (Eeversing 31 Oal 511) * (Yol 28) 1941 Cal 
28 (29) * (Yol 28) 1941 Pat 174 (175) (DB) * (Yol 26) 
1939 Pat 571 (572) : 18 Pat 323 (DB) * (Yol 20) 1933 
Mad 439 (440) : 56 Mad 716. 

[3] A suit under O. 21, E. 63 would only come 
under this clause though it seeks, under S. 53 of the 
Transfer of Property Act, to avoid a deed of transfer 
executed by the judgment-debtor. (Yol 21) 1934 
Bang 382 (333) : 12 Eang 670. 

[But see (’94) 16 All 308 (310) (FB)]. 

[4] Suit by unsuccessful decree-holder under 
O. 21, E. 63, Civil P. C. with a prayer that declaration 
he made that he will be entitled to execute the 
decree. The prayer does not alter its character to 
bring it within this clause. (Yol 12) 1925 Pat 44 
(46, 47) : 3 Pat 795 * (’ 94) 16 All 308 (810) (F B) 
(2 All 720 dissented from). 

[5] Suft by defeated claimant.— The clause applies 
though “sale has taken place in execution -of the 
decree. (VoLlO) 1923 Pat 152 (152). 

[6] Suit by defeated claimant. — Delivery, of pos- 
session .made in pursuance of .the decree does not 
take it oukof this clause. (Yol 28) 1941 Eat 174 
(175) (DB). 

' [7] Even if the objector plaintiff also asks for 
possession, the suit is governed by this clause. (’86) 
10 Bom 610 (613) (FB). 

[8] The mere fact that the judgment-debtor- is 
made a party to the suit cannot alter the nature of 
the suit. (Yol 20) 1933 All .249 (250).: 55 All 815 
(FB) (17 All 69. not approved). 

[But see (Yol 2) 1915 Mad. 591 (591) 17 All 69 fol- 
lowed) * ( ’94) 16 All 308 (310) (FB) (There are two 
declarations in such a case)]. 

[9] Objector suing under O. 21 E. 63 Civil P. C. 
making judgment-debtor party alleging that be is 
only the ostensible^ wner, and seeking possession as 


[10] A suit under O. 21 E. 103 is a suit to set 
aside a summary decision and falls under this clause 
even though plaintiff prays for possession. (Yol 25) 
1938 Nag S00 *(302): ILE (1939) Nag 422 * 
(Yol. 32) 1945 All 111 (112, 113) : I L R (1945) All 6a 

[But see (1900) 22 All 884 (386) (DB) (S. 7 (IY) (c) 
applied)]. 

[11] Where a suit under O. 21 R. 103 relates to 
two separate adverse orders against the plaintiff be is 
liable to pay a separate amount of Rs. 10 in respect 
of each order impeached. (Yol 22) 1935 Sind 
129 (181). 

[12] Suit under Civil P. 0., O, 21 R. 103, for 
avoiding summary order of executing Court under 
O. 21 R. 98— Suit in substance not one for avoiding 
decree passed in favour of decree-holders but only to 
secure reversal of order passed by executing Court- 
Case is governed by Scb. 2 Art. 17 (i) and not S. 7 
(iv-A)— Moreover special provisions in Scb. 2, Art. 
17 (i) override S. 7 (iv-A) (Yol 32) 1945 All 111 
XH2, 113) : I L R (1945) All 6a 

[13] Summary decision by a Revenue Court— The 
fact that the party was given an opportunity, to 
object or that he has a right of appeal to a , superior 
Revenue Court will not take away Its -summary 
character. (Yol 27) 1940 Cal 215 (217) (DB). . 

[14] Suit for declaration that plaintiff is nearest 
reversionary heir' filed before summary decision 
under S. 194, Succession Act— Plaint amended 'after 
summary decision without adding a prayer ’ to set 
aside that decision. Suit held not one under Soh. n, 
Art. (17) (i). (Yol 38) 1946 Eat 408 (410, 411) (DB); 

[15} The clause applies to appeals in the suits 
mentioned therein. (1880) 4 Bom 515 (528) (FB). 

[16] The clause will apply whether appeal- is by a 

plaintiff whose suit is dismissed or by a defendant 
against whom the suit is decreed. But if the n&tiire 
of the dispute in the appeal is different, this clause 
will not apply. (Yol 26) 1939 J Eat 571 (572) : 1§ Eat 
323 (DB). / ' 1,-Y 

[17] In (Yol 5)1918 Eat 60§ (606):it ;was .held :*s 

follows! - 1 \ y. 
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[Sell, II Art. 17 (Bom*)] 


BIHAR 

Aftor the worda 44 memorandum of appeal ” in the first column the words “ or of cross-objection ” wer$ 
inserted, and " fifteen rupees ” wore substituted for “ ten rupees ” as proper fees shown in the 
third column — Bihar and Orissa Act IT' of 1922, [21-8-1922], 

BOMBAY 


For Article 17 fcho following article was substituted, viz. 

44 17. Plaint or memorandum of appeal in each of the 
following suits : — 

i. to alter or sot aside a summary decision or order of any of ^ When the amount or 

the Civil Courts not established by Letters Patent or I value of the property in- 
of any Revenue Court : volved does not exceed 

five hundred rupees. 

ii. to alter or cancel any entry in a register of the names of When the amount or 

Proprietors of Revenue-paying o states : and value of the property in- 

volved exceeds five hund- 
J red rupees. 

iii. to obtain a declaratory decree or order where no conse- 

quential relief is prayed r 

iv* to set aside alienation t When the amount or 

value of the property in- 
volved does not exceed 
J five hundred rupees. 

v. to sot aside a decree or award ; i Whon the amount or 

value of the property in- 
volved exceods five hund- 
red rupees. 

vi. to set aside an adoption ; and ^ 

vii. any other suit where it is not possible to estimate at a 

money value the subject-matter in dispute, and which 
is not otherwise provided for by this Act. 


Ten rupees. 
Fifteon rupees. 

Fifteen rupees. 

Fifteen rupees, 
Ten rupees, 

Fifteen rupees 

Fifteen rupees. 
Fifteen rupees.’ 


Bombay Act II of J98t [30-3-1932] 


Sell. II, Art. 17 (S) (contd.) 

from attachment, the Court-fee payable would 1m 
Bs. 10 under Sell. II, Art. 17 (i) of the Court-feoa 
Act, 

If the ostensible owner is also joined as a party to 
the suit and a prayer is made against him for recov- 
ery of possession, the Court-foo payable would be 
calculated upon the value of the properly in accord- 
ance with S. 7 (iv) (c) of thu Act. 

If in such a suit the plaintiff is defeated and he 
prefora an appeal ho must pay Court-fees on the 
value of the property plus Rs. 10 for declaration. 

If the plaintiff succeeds in the suit and an appeal 
is preferred by the defendants the Court-fee to be 
paid must be regulated by consideration of the relief 
sought in appeal. 

If the attaching creditor appeals the Oourt-fee pay- 
able would be Rs, 10 only* 

If the ostensible owner appeals, the Court-fee pay- 
able would bo the Court-fee calculated upon the 
value of the property. (Vol. 5) 1918 Pat 605 (606) 
(DB). 

SCH H ART. 17 (51) — Note I. 

DO , A suit against the government for settlement 
of Mr rent by altering or setting aside the rents 
already settled is one for a declaratory decree with 
the consequential relief of amendment of the Record 
of Bights. , (1810) 11 Cal L lour 158 (158) (D B). 

[2] A suit for declaration of title to certain land 
and that the Record of Bights is null and void is 
a suit for declaration with consequential relief. {‘29) 
118feaC3as857 (858)0») «fel). ; 

. t$I Suit for declaration of title to certain land 
with pra#a* for cancellation of mutation is one for 



decision of a Revenue Court within the meaning 0 
Art. 17 (i) of Sch. II. (’82) 4 Mad 204 (208) (DB). 

[5] A suit under S. 25-A of the Sonihal Parg&na 
Settlement Regulation, III of 1872 is governed bj 
clauses (i)and (iii) of this Article 6 (Vol 23) 198< 
Pat 371 (172) : 15 Pat 886. 

SCH, II ART. 17 (iv) — Note 1. 

[1] Fixed fee of Rs. 10 for a suit to set aside a] 
award irrespective of the valuo of the subject-matte, 
involved. (’08) 35 Cal 202 (207) : 35 Ind App % 
(PC), (Awards may bo of value of Rs. 10 or of vain 
of Rs, 1,00,000), 

[2] The word ’’award” 5u this clause, applies b 
awards in arbitration proceedings. (Vol 11) 192- 
Mad 84 (84) * (’08) 85 Cal 202 (207) : 35 Ind App 2! 
(PC). 

[3] Any judicial decision which is not a decre 
might be considered an award for the purpose of thi 
clause, (Vol 28) 1941 Nag 248 (244): IL R (1943 
Nag 68 8 (Award by Registrar of Co-operative Socie 
ties is an award within this clause). * (Vol 28) 194 
Nag 248 (245) : I L B (1942) Nag 686 (Such a su| 
might fall under 8, 7 (iv) (c) or undor Art. 17 (iv. 
Sch. II, which is a specific provision for setting asid 
award. According to the rule of construction of & 
cal statutes, that which presses least heavily on th 
subject, via., Art, 17 (iv) Sch. IX in the present' cas 
was to be adopted). 

[4] Suit for declaration that an award is uUr 
virts must be treated as one to set it. aside under tlr 
clause. (Vol 11) 1924 Sind 105 (110): 17 Sind L : 
15 * (Vol 28) 1941 Nag 248 (245) :ILR (1942) Na 
686 . 

SCH. B ART. 17 (v)~Note 1* 

[1] There can only be a suit for a declaration thi 
an alleged adoption is invalid or , never in fact toe 
place, and not to set aside the adoption. ('86) 18 0 

m cm my % m m app si mi 
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CENTRAL PROVINCES 

For Art. 17 the following article was substituted viz,, 

“17. Plaint or memorandum of appeal in each of, the following suits : 

(i) to alter or set aside a summary decision or order of any of the 
Oivil Courts not established by Letters Patent or of any Revenue 
Court. 

(ii) to alter or cancel any entry in a register of the names of proprie- 
tors of revenue paying estates; 

(iii) to obtain a declaratory decree where no consequential relief is 
prayed ; 

(iv) to set aside an award; 

(v) to set aside an adoption; 

(vi) Every other suit where it is not possible to estimate at a money 
value the subject-matter in dispute, and which is not otherwise 
provided for by this Act, 

— Central Provinces 

MADRAS 

“17. Plaint or memorandum of appeal in a suit: 

(i) to alter or set aside a summary decision or order of any of the 
Oivil Courts not established by Letters Patent or of any Revenue 
Court ; 

(ii) to alter or cancel any entry in a register of the names of proprie- 
tors of revenue paying estates; 

(iii) for relief under S. 14 of the Religious Endowments Act, 1863 or 
under S. 91 or 92 of the Code of Civil Procedure, 1908. 


) 

i 


h 


Fifteen rupees. 


J 


I! 


Fifteen rupees’*. 

XVI of 1936 . [21-5-1935.] 


Fifteen rupees. 

Fifteen rupees. 
Fifty rupees. 


— . Madras Act V of 1922. [30-3-1922; 17-4-1922] 


Sch. II, Art. 17 (v) ( contd .) 

which the question of^itle arises incidentally but is 
a declaratory suit for title first and for the conse- 
quential relief of possession. (Yol 10) 1923 Pat 100 
(101) : 5 Pat L Jour 339 (DB). 

[3] A suit for cancellation of a deed of adoption 
should be stamped, whether under Sch. U, Art. 17 
cl. (v) or under S. 7 (iv) (c), at Rs. 10 only. (Yol 24) 
1987 Rang 400 (400). 

[4] Defendant left in possession of immovable 
property left by his adoptive father under a solenama 
between him and plaintiff — Plaintiff seeking to set 
aside the solenama cannot frame the suit as for set- 
ting aside the adoption under this clause. (’74) 22 
Suth W R 338 (340) (DB). 

[5] Rule framed in Central Provinces under S. 9, 
Suits Yaluation Act, that a declaratory suit in res- 
pect of adoption should be valued at Rupees four 
•hundred and in cases where title to property is affect- 
ed at the then value of such property for the 
purposes of that Act as well as this Act, though is 
inconsistent with this clause, has the force of law. 
(Yol 17) 1930 Nag 73 (85, 86) (DB) * (Vol 17) 1930 
Nag 20 (20) (DB) * (Yol 7) 1920 Nag 233 (234) (Suit 
for declaration that defendant was never adopted 
falls under this rule— Oourtrfee on the value of proper- 
ty to be paid). 

[6] Under Article 17-A, cl. (iii), Sch. II of the 
Madras Amendment a fixed fee of fifteen rupees is 
payable when the plaint is presented to, or the memo- 
randum of appeal is against the decree of a District 
Munsif *s Court or the City Civil Court,- when the 
plaint is presented to or the memorandum of appeal 
is against; thd decree of a' District Court braSub- 
OoUrt, a fixed fee of one hundred rupees is payable 
if the value for purposes of jurisdiction ~is less than 
ten thousand rupees but a fixed fee of five hundred 
rupees is payable if it is ten thousand' rupees or 
upwards (Yol 22) 1935 Mad 279 (279) (DB). 

[7] In valuing, for purposes of jurisdiction, a suit 
for a declaration that an adoption is invalid, com- 
putation has to be made of the value of the interest 
that would be lost to the alleged adopted son if the 
adoption be declared invalid. (Yol 15) 1928 Mad 
1294 (1295) : 52 Mad 340 * (*83) 6 Mad 192 (196) (DB) 
(Yaluation to be made of interest that will be 


[8] The calculation is to be made on the market- 
value of the property which is affected by the decla- 
ration being granted or refused. (Yol 22) 1935 Mad 
279 (279) (DB) * (Yol 15) 1928 Mad 1294 (1296) : 
52 Mad 340. 

[9] Suit for declaration that plaintiff’s husband 
was adopted to one JR— ! The subject-matter of the suit 
was the fact and validity of adoption — But held that 
suit was for a declaration without consequential relief. 
(Yol 14) 1927 Mad 563 (568,565) : 50 Mad 646 (DB) * 
(Yol 12) 1925 Mad 1223 (1224) (DB) (Suit for setting 
aside adoption and alienation). 

[10] A suit for a declaration that a deed of adop- 
tion executed by a widow should not, after her death 
or re-marriage, affect the reversionary rights of the 
plaintiff is not a suit for 44 annulling an adoption ” 
within the meaning of the rule framed by the Lahore 
High Court but one for a declaration that the adop- 
tion should not affect plaintiff’s reversionary rights. 
(Yol 12) 1925 Lah 229 (230) : 5 Lah 440 (DB). 

[11] The fee prescribed under Art. 17 Cl. (5) of 
Sch. 2 of Court-fees Act (as amended) in Bombay is 
not an ad valorem fee, and hence S. 8, Buits Yalua- 
tion Act will not apply. (Yol. 32) 1945 Bom 474 (475) 
(DB) (Dissenting from (Yol 31) 1944 Bom 316 (318) : 
I L R (1944) Bom 352). 

SCH. II ART. 17 (vi)— Note 1. 

[1] For the applicability of this clause the suit 

must be incapable of valuation in terms of money 
and must not be otherwise* provided for by this Act, 
These conditions must co-exist (Yol 30) 1943 Bat 
433 (438) * (Yol 22} >1935 Cal 338 (342, 343) (D B) * 
{*28} 29 Pun L R 322 (327) * (’12) 39 Cal 906 (911, 
913) (DB). . 7 ' / 

[2] - Where an approximate valuation is possible 
this clause will not apply. (Yol 29) 1942 Mad 152 
(153) (Decree granting -certain sum but refusing first - 
charge — Suit capable of valuation). * (Yol 28) 1941 
Mad 313 (314) * (Yol 22) 1935 Cal 388 (342, 343) (DB) 
(Restitution of conjugal rights can be valued)* 
(Yol 21) 1934 Cal 786 (787) (DB) * (Yol 19) 1932 All 
406 (407) : 54 All 608,* . (Yol 29) 1942 Mad 247 (249) : . 
I L R (1942) Mad 455 (Administration stdi for' 
accounts and for divisions of Assets of a Mohome* 
dan lady amongst the heirs)* * (Yol 22) 1935 Bain 

^ u ^ /d d #"fcV . Vrt l An "/tv _ " i _ t ^ L **" 
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ORISSA 

For Art. 17 of tho following two articles wero substituted : 

“17. Plaint or memorandum of appeal in a suit, — 

(i) to alter or set aside a summary decision or order of any of 
the Civil Courts not established by Letters Patent or of any 
Revenue Court ; 

(ii) to alter or cancel any entry in a register of the names of 
tho proprietors of revenue-paying estates ; 

(i ii) for relief under S. 14 o f the Religious Endowments Act, 
18(33, or under S. 91 or S. 92 of the Code of Civil Procedure. 1908. 


Fifteen rupees. 


Fifteen rupees. 
Fifteen rupocs. 


17A. Plaint or memorandum 
of appeal in every suit whore 
it is not possible to estimate 
at a money-value tho subject- 
matter in tlispuio and which is 
not otherwise provided for by 
this Act. 


. ^ When the plaint is presented 
to, or the memorandum 
of appeal is against tho 
decree of — 

(a) a Revenue Court in the 
district of Clanjam or 
Koruput ; 

(b) any other Revenue Court, 
or any Court of a District 
Judge, Subordinate Judge 
or Muniif, 


Ton rupees 


Fifteen rupoes if the value for pu 
posos of jurisdiction does not excet 
four thousand rupees, one hundr« 
rux^oes if such valuo oxceeds foi 
thousand rupees/’ 

—Orissa Act V of 1989 . [31-10-1939 


i 

SIND 


The amendments made in the articlo by the Bombay Finance Act, - II of 1932, continue In force inti 
Province of Sind by virtue of S. 3 of the Bombay Finance (Sind Amendment) Act, I of 1938. [31-3-193S 

UNITED PROVINCES 


(1) For the words “ten rupees’* in the third column tho words “fifteen rupoes w$ro substituted and tl 
following proviso was added, viz., 

“Provided that in a suit filed before a High Court under its original jurisdiction the fee chargeab! 
under this article shall be one hundred rupees/’ 

U. P. Act 1 1 of 1986 . [2-4-1986 

(2) In clause (1) in column 1 a comma was put after the word “order” and the following was inserted the* 
after, viz,, 

“not being one passed under 0. 21 Rr. GO, 61 or 62 of the Code of Civil Procedure/’ 

(8) In clause (in) in column 1 the following words wero added at tho ond, “in any suit not otherwise, pr< 
vided for by this Act/' 

(4) The following sub-articles were deleted, viz., 

(iv) to set asido an award ; 

(v) to set aside an adoption ; — U. P. Act XIX of 1988. [9-1-1939 


$db. II, Art. 17 (vi) {contcl.) 

decree imposing on him personal liability — Appeal 
falls under this clause) * (Vol 31) 1944 Mad 252 (253) 
(Subject matter of suit for specific performance of 
Contract in exchange for immoveable property is 
capable of valuation). * (Vol 27) 1940 Oudh 183 (184): 
15 Luck 321 (Subject-matter in dispute iu appeal is 
to the manner in which decree is to be enforced — 
Valuation not possible). * (Vol 28) 1941 Lah 265 (267) 
(DR) (Suit for declaration that deed of relinquish- 
ment executed by manager of gurdwara void and for 
its cancellation— If cancellation the substantial 
relief, this clause applies). * (Vol 27) 1940 All 521 
(523) (Suit by Mahomodan heir for partition — Wi- 
dow settingup possession in lieu of dower in priority 
to heir’s right to partition— Appeal by widow to retain 
possession should bear fixed fee). * (Vol 9) 1922 Nag 
264 (265) (Suit for declaration that oortain sum was 
settled as maintenance and for amendment of docu- 
ment to that effect— Suit held not under Art. 17 (vi) 
—Suit held fell under S. 7 (iv) (c).) 

* t$T Though otherwise a suit might have fallen 
nadir this clause, where the plaintiff had himself 
stated the value of the relief, the suit must be treated 
as capable of valuation (Vol 19) 1932 Fat 319 (821) * 
(*84)19 0al 589 (603) (DR), 

[41 , Where the proceedings cannot be regarded as 
a suit, this article Will not apply. (’96) 28 Q»1 723 
(7B£>) (f R), . . . . . ' 

|5l - Court*fee on petition unde rlndian and Colo- 

ispay* 


able under this article and not under Art. 20 c 
Art. 1 (d) of Sch. IL (Vol 33) 1946 Fat 401 (402) 
25 Fat 194. 

[But sec (Vol 22) 1935 All 791 (791) : 58 All 259], 

[6] Applicability of this clause to appeals— se 
notes on S. 7 (iv) (c). 

[7] Appeal from preliminary decreo in suit fc 
accounts. Soe notes on S. 7 (iv) (f). 

[8] Suit for partition — See notes on & 7 (iv) (b) 

[9J Applicability of this clause to nonobjection 

See notes on Sch. 1 Art. 1. 

[10] Suit to reduce rate of maintenance awards 
under decree is governed by this article (Vol 82) 194 
Nag 264 (266) : 1 L R (1945) Nag 661 (DB) (See nets 
on section 7 (ii).) 

[11] A suit under S. 92 of the Civil Frocodur 
Code is one falling under this clause irrespective e 
the actual reliefs asked for in the suit, (1910)12 0s 
L Jour 211 (214) (DB) * (*96) 19 All 60 (63)(DB)*(9< 
21 All 200 (203) (DBnVoL 80) 1943 Oudh 186 (190] 
18 Luck 788 (DB) * (Vol 11) 1924 Mad 882 (883) 
(Vol 12) 1925 Mad 722 (722) * (Vol 88) 1941 Lah € 
(101) : I L R (1941) Lah 451 (FB). 

. [See however (Vol 24) 1937 Mad 591 (598) * (’06) S 
AH 112 (120) (DR),] 

[12] The principle underlying ad valorem cou: 
fees is that the value of the action must mean ti 
value to the plaintiff (*08) 86 Cal 802 (207) : 85 lx 
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Articles 17a, 17b. 

MADRAS 

“17 A. Plaint or memorandum of 
appeal in a suit — j 


(i) to obtain a declaratory decree | 

■where no consequential relief f 
is prayed : ‘ 

(ii) to set aside an award ; 

(iii) to obtain a declaration that 

an alleged adoption is invalid 
or never in fact took place 
or to obtain a declaration 
that an adoption is valid. 

“17B. Plaint or memorandum of 
appeal in every suit where it is not 
possible to estimate at a money value 
the subject-matter in dispute and 
which is not otherwise provided for 
by this Aot. 


When the suit is pre- 
sented to or the 
memorandum of 
appeal is against 
the decree of — 

(a) District Munsif’s 
Court or the City 
Civil Court. 

(b) District Court or 
a Sub-Court. 


Fifteen rupees. 


Hundred rupees if the value 
for purposes of jurisdiction 
is less than'ten thousand 
rupees or upwards.” 


b 


When the plaint is presented to 
or the memorandum of appeal 
is against the decree of — 


M 

(b) 


Revenue Court. 

District Munsif’s Court or 
the City Civil Court. 

(o) District Court or a Sub- 
Court. 


Ten rupees. 

Fifteen rupees. 

One hundred rupees.” 


Madras Act V of J9SS. [30-3-1922 ; 17-4-1922.] 


Sch. IJ, Art. 17 (vi) ( contd .) 

[13] Where a suit is brought against a person as 
representing a trust and on such suit being decreed, 
the defendant appealing from the decree should be 
assessed in the ordinary way. (’84) 10 Cal 880 (382). 

[14] In the following cases not falling under S. 92 
the facts of each case determined the court-fee 
payable ; 

(a) Temple as such has no market value and suit 

for recovery and possession of it falls under this 
clause. (Yol 11) 1924 Mad 19 (22) : 46 Mad 782 (FB) 
* (1938) 40 Pun L R 113 (115) ( Held that in respect 

of other properties productive of income ad valorem 
court-fee was payable on tbe value thereof)*. (Yol 
16) 1929 Rang 134 (136) : 7 Rang 245 (FB) * (Yol 25) 
1938 Hag 481 (482). 

(b) Suit by shebait for possession of trust proper- 
ties including alienated properties — Held suit did not 
fall under this clause but under S. 7 (v). (Yol 19) 
1932 All 598 (595): 54 All 869. 

(c) Suit for declaration that certain properties be- 
longed to family- deities and for removal of defen- 
dants as shebaits, for framing a scheme of manage- 
ment, injunction and accounts — Suit held under S. 7 
(iv) c. (Yol 28) 1941 Cal 509 (512) (DB). 

(d) Prayer in suit by trust (temple) for declaration 
that property is debutter and for perpetual injunc- 
tion— Latter relief held- consequential falling under 
S. 7 (iv),(c) — This article held not applicable. (Yol 25) 
1938 Cal 865 (865) I L R (1938) 2 Cal 64 (DB). 

(e) In suit for removal of muttawaUi and appoint- 
ment of new one— Prayer for recovery of amounts 
annually paid to descendants of Wakif— Claim for 
annual receipts capable of valuation and this article 
held not applicable. (Yol 29) 1942, Sind 160 (161) ; 
I L R (1942) Rar _424.- 

(f) Suit for removal of muttawalli and appoint- 
ment of plaintiff in his place falls under this clause.* 
(Yol 25) 1938 Oudh 20 (21) (DB). 

(g) Suit by newly appointed manager against esr 
pelled manager merely for the possession of the 
office falls under this clause (Yol 26) 1939 Mad 776 
(779 j. 

(h) Suit between rival managers for right to 
manage trust property — Beneficial ownership of tem- 
ple not denied— No question of possession under 


S.7 (v) — Court-fee under this clause held sufficient* 
(Yol 51) 1944 All 279 (281): I L R (1944) All 564 (DB). 

[15] Suit under S. 14 of the Religious Endow- 
ments Act 1863 is governed by this clause. (’88) 11 
Mad 149n (149n) (DB). 

[16] Application to modify or set aside tbe deci- 
sion of the Board of Commissioners under S. 84 of 
Madras Hindu Religious Endowments Act II of 1927 
is governed by Art. 17 (1) of Madras Court-fees 
(Amendment) Act -which is the same as clause (1) 
of this article and not this clause. (Yol 17) 1930 
Mad 392 (393): 53 Mad. 266 (FB) (Yol 16) 1929 Mad 
52 overruled. 

[173 Suit for possession of property intended to 
be dedicated — Mere intention not tantamount to dedi- 
cation — Court-fee should be paid ad valorem (Yol 25) 
3938 Rang 303 (304). 

[18] Madras High Court-fee Rules, 1925, do not 
exempt the payment of fees in respect of suits under 
S. 92, G P C (Yol 14) 1927 Mad 940 (943). 

>[19] Suit to remove karnavan of a Malabar 
Tar wad and appoint plaintiff in his stead is governed 
by this clause. (’88) 11 Mad 266 (268) (DB) * (’82) 4 
Mad 314 (314) (DB). 

[20] A suit for restitution of conjugal rights will 
fall under Sch. H, Art 17 (vi) as being a suit of which 
the subject-matter is not capable of being valued in 
terms of money, (’ll) 88 All 767 (770). 

[But see (Yol 22) 1935 Gal 838 (341, 343) J ' 

[21] A suit for the appointment of. a Receiver will 
be liable .only to a .fixed oourtrfee of Rs. 10- under this 
clause. (’OS) 27 All 406,(410) (DB) * (Yol S3) 1946 

. All 392:(392, 393).: TL R (1946).A11 455 (DB). 

[22] Where the '■appointment of the Receiver is 

asked for along with a declaration and as consequen- 
tial on the'declaration, thenmtt will come under S. 7 
(iv) (c) and will be chargeable - with an ad valorem 
court-fee . according . to the amount at which the 
plaintiff values the relief in his plaint. (Yol 4)- 1917 
Mad 134 (134),. ■ . . . . ■* 

[23] A suit to- compel the registration ofa ddeu- 

ment under-3: 77-of the Registration Act -is governed' 
by this clause. (Yol 11) 1924 Cal 600 (605) (DB) * 
(’95) 1895 Pun Re No. 21 page 88 (88) (DB) ^ (’82)& 
Cal 515 (516) * (’08) 31 Mad 89 (91) (l2-Ma#i^j 
87 impliedly overruled).' - . ; : ' v ~ ■ - # 
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[THE] COURT-FEES ACT, 1870 (Bek. H Art. 18 (AssamMMad.); 


18. Application under section 326 of the ... j Ten rupees. 

Code of Civil Procedures I 

[a] See now the Code of Civil Procedure, 1908 (Act [V] of 1908), Sch II which has been repealed by j 
Arbitration Act, 1910 (10 [X] of 19*10), S. *19 and Sch. III. from 1-7-1940]. 

Provincial Amendments. 

ASSAM 

For the words and figures “section 826 of the Code of Civil Procedure” the words and figures “paragraph 
of the second schedule to the Code of Civil Procedure, 1908” wore substituted, — 

Assam Act XIV of 1936. [2-12-19; 

BENGAL 

For the words and figures “section 326 of the Code of Civil Procedure” the words and figures “pa 
graph 17 of the second schedule to the Code of Civil Procedure, 1908” wore substituted. — 

Bengal Act XI of 1935. [5-5-193 

BIHAR 

“Fifteen rupees” were substituted for “ten rupees” m proper fees shown against the article. 

— Bihar and Orissa Act 21 of 1922. [21-8-19S 

BOMBAY 

The following article was substituted ; 

“18. Application — 

(a) undor paragraph 17 of the second schedule to the 
Code of Civil Procedure, 1908: 

(b) for probate or loiters of administration or for. 
revocation thereof under the Indian Succession Act, 

1925 ; 


(c) for a certificate under Part X of the Indian 
Succession Act, 1925, or Bombay Regulation VUl of ' 
1827 ; 


(d) for opinion or advice or for di&ehargo from a 
Trust, or for appointment of now Trustees, undor S. 34, 
72, 73 or 74 of the Indian Trusts Act, 1882 ; 

(c) for the winding up of a Company, under S. 166 of 
the Indian Companies Act, 1913; 

(f) under Rule 58 of Order *21 of the Code of Civil 
Procedure, 1908, regarding a claim to attached pro- 
perty* 


Ten rupees. 
Two rupees. 

Fivo rupees. 

Ton rupees. 
Ton rupees* 
Ton rupees, 

‘When tho amount or value ; Ton rupees.” 
of property eaccoods five 
hundred rupees. ? 

—Bombay Act II of 1932. [30-8-198 


When the amount or \aluo 
of the Estate does not , 
exceed two thousand j 
rupees. ! 

When it exceeds 
thousand rupees, 
docs not exceed 
thousand rupees. 

[When it exceeds 
thousand rupees. 


two ! 
Jbut 1 
five 

five ! 


CENTRAL PROVINCES 

For Art* 18 tho following article w m substituted, vise,, 

“18. Applications— 

(a) Under paragraph 17 or 20 of the second schedule to tho Code of Civil Procedure, 
1908 (V of 1908). 

(b) For opinion or advice or for discharge from a trust or Cor appointment of now 
trustees under 8s* 84, 72, 73 or 74 of the Indian Trust* Act, 1882 (11 of 1882). 

(c) For the winding up of a company under S, 166 of tho Indian Companies Act, 
1913 (VH of 1913). 

(d) For the appointment or declaration of a person as guardian of the person or 

property or both of minor* under the Guardians and Wards Act, 1890 (VIII 
of 1890)* C, P. Act XVI of 

MADRAS 


When presented to a District Muaaifs 
Court or the City Civil Court, 

When presented to a District Court or a 
Sub-Court* 


One rupee. 
Ton rupees* 
Ton rupees* 
Two rupees.” 
im. [21-5-193 

Fifteen rupees. 


“18. Applications under S* 14 or 
8. 20 of the Arbitration Act, 

1940, for a direction for filing 
m award or for an order 
for filing an agreement. 

—Madras Acts V of 1922. [SC^-1922; 17-4-1922] and XVII of 1945. [11-9-19 


One hundred 
rupees.” 


Sd»* D, Art* 17 <*i) (com td .) 

[24] Suit by purchaser for possession of his 
vendor’s share tot Joint family property* -Article 17 
(vii) applies. (Vol 82) 1945 Bom 386 (887) (DB)* 

. « Article 17A (Madree). [1] Suit 

to obtain declaratory decree, without consequential 
relief instituted in MunsifPs Court transferred to Sub 
Court*— Appeal against the degree must bear a Court* 
&.400 and not -.Xba 4 1& (Vol Mad 

)t Ik »(1940) Mad$«^l|, 


[2] Suit for declaration that document is voi 
Allegation that material page of document fi 
dentiy abstracted by defendant— Suit is not for c 
collation— Article applies* (Vol 83) 1946 Mad 
(348, 844) (Madras Amendment), 

Sch. II Art IS— Note 1* [1] An applieal 
under S. 83, Arbitration Act, to set aside an aw 
falls under Sch XI, Art 1 (b) and not under 
*rticle(ag amended in Madras) (Yol 88) 1946 1 
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tSoh. II Aria. 18 (Oriasa)-SO (Bihar)] [THE] COURT-FEES ACT, £1870 


ORISSA 

In Art. 18 for the entry in the first eolumn the following entry waa substituted : 

“Application under paragraph 17 or paragraph 20 of the second schedule to the Code of Civil Proce- 
dure, 1908.” 

In the third column for the words “ten rupees” the words “fifteen rupees” were substituted . 

Orissa Act 7 of 1989. [31-10-1989.] 

SIND 

The amendments made in the article by the Bombay Finance Act, II of 1932, continue in force in the 
Province of Sind by virtue of S. 2 of the Bombay Finance (Sind Amendment) Act, 1 of 1988. - 
UNITED PROVINCES 
For Art. 18 the following was substituted , viz., 

18. Application under the Arbitration Act, 1940. Fifteen rupees* 

—U. P . Act 8 . II of 1986 . [2-4*1936] and V of 1944. [15-10-1944.] 


BENGAL 


Article 18 A 


After Art. 18 the following article was inserted, viz., 

“18A. Application under paragraph 20 of the second schedule to the Oivil Fifteen rupees.” 
Procedure Code, 1908, to file an arbitration award, and memorandum of 
appeal from a decree passed- under paragraph 21 of the said schedule. ' 

Bengal Act 711 of 1986 . [2-5-1935.] 


19. a[Agreement in writing stating a question for the ... I Ten rupees, 
opinion of the Court under the Code of Civil Procedure, 

1908 .] 

[a] Substituted by the Code of Civil Procedure (Act 5 [V] of 1908) S. 155 and Sch. IV for “Agreement 
under S. 328 of the same Code.” 

Provincial Amendments 

BIHAR 

“ Fifteen rupees” were substituted for “ ten rupees ” as proper fees shown against the article. 

— Bihar and Orissa Act II of 1922. [21-8-1922.] 

BOMBAY 

For the words '* ten rupees " in the third column the words “ twenty rupees ” were substituted. 

— . Bombay Aet II of 1982 . [30-8-1932.] 

CENTRAL PROVINCES 

For Art. 19 the following article was substituted : _ 

“ 19. Agreement in writing stating a question for the opinion of the Court under the I Fifteen rupees” 
Code of Civil Procedure, 1908, O. 36 R. 1. { 

—C.P. Act XVI of 1986. [21-5-1935.] 

MADRAS 

“ 19. Agreement in writing stating a ques- C When presented to a District Munsif’s Fifteen rupees, 
tion for the opinion of the Court under the J Court or the City Civil Court. 

Code of Civil Procedure, 1908. f Whan presented to a District Court or a One hundred 

^ Sub-Court. rupees.” 

—Madras Act 7 of 1922. [30-3-1922 ; 17-4-1922.] 

ORISSA 

In the third column for the words “ ten rupees ” the words “ fifteen rupees ” were substituted. 

— Orissti Act 7 of 1989. [31-10-1939.] 

SIND 

The amendments made in the article by the Bombay Finance Act, II of 1932, continue in force in the Pro- 
vince of Sind by virtue of S. 2 of the Bombay Finance (Sind Amendment) Act, I of 1938. 

UNITED PROVINCES ^ - ^ 

For the word “ ten ” in the third column the word “ fifteen ” was substituted. 1 ’ ‘ ‘ ' 

— 27, P. Act II of 1986. [2-4-1986.] 

' 20. Every petition under the Indian Divorce Act, except j ; . . Twenty 

petitions under section 44 of the same Act, and every memo- rupees 

randum of appeal under section 55 of the same Act. ” ^ 

Provincial Amendments 

BIHAR 

After the words “ memorandum of appeal” in the first column the words “or of cross-objection ” Were in- 
serted, and “thirty rupees” were substituted for “twenty rupees ”.ag proper fees shown against”. the 
article. ; — . Bihar and Orissa Act II of 1922. . [21-8-1922.] 

Sch n “ 20 . Note 1. was leviable. (Vol 18) 1931 Lah.l (l):I2 tab 266 

[1] Petitioner in petition for dissolution of (SB). * . - ; " > ' 

marriage claimed* Rs. 500 as damages from corres- _ [2] Wife obtains decree, of : divorce ■ under Indian 
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[TITTi] COuE'I'-l'JEKS/'OT. 1310 


fS'-'ii. M Arif*. 20 (T»uiu.)-22 (Pun,)) 


BOMBAY 

In ii»- (hird ‘ ■’ • 1 1 r i r , i'ii'v ’* \\ To s ii* 

ORISSA 

, I»‘ ■•t' 1 ni.uni,’ Ur l nc v,.»id:- tv fiuy rnpw** 

SIND 

Tit. 1 .liiv.tiiivu.t . mAt<’ u. Hu* .•? t u ».• I-;, K U*»m 
\in»t vi Kind • *\ . iriii • oi K. 2 ,A t i- I »» . i. in/ 


Vi i lur 11 tv.-fiii '• rup.v-." 

- ~iU }Kt\*u .‘It 1 ; If <>/ 19-i j, [30-3-1932.] 

*' tin* ** nip- „,*!»• . uh'inuled. 

Ac: l f/ HOIK [81-10-1939,] 

l , ’ l u.nu , i» Av<* 11 i * IT' *,'T. ntni.r/v’i' in u»rtv hi Uiq pro 
i lu.iiiv** -he ii Aiuoii'li i'u.1 Avt. 1 v,* KTT 


UNITED PROVINCES 

I'lir “ »n\.ik»\ '* i ! i *1 *■ ; ' 1 1 1 . 1 ivirr v. £ u* c.t :d *‘;irT , ” \,.t- -mf": unit'd. 

r. P. AN II of tA;r>. [2-1-1006.] 


21. Plainf or nieniurantlum uf ap-ixuii uiulcr (he ul'arsi ! 
Marriage and Divorn*' Ad* l St »r». | 

[■a] S ' ■ i, I i 1 * j I . - ; * ,< :md i f i'* iv. Wt, \'K f> p> [ 1 1 1 j n{ 1256 .) 


Twon ty 
rupees. 


Provincial Amendments 

BIHAR 

At t " Uj»' \,.»rdi ** Tin*tl »*» .unlVTVJ nf *0 ij‘e .1 i *' 1 u t in • f ) r* ’ I’.’illimi il'c Vnrd.i tA % ' j of i'K «H’ -t .bjnet i<m M were 

ur't / .Vu .u.d in ii. ' l L' r d > ’■um: *’ t hir. \ r:;p< «■&* ’* v.< i « • : :»t “ t,v<*nt\ : u p<w.., " ,n, proper foefl 

t.iu./.ii a -,:i si.ni flu ‘lit f ( . i‘iAi> uud Ac t 'll of Jd:s [‘.’1-8-1922.1 

BOMBAY 

] il Hu* faint coium.i i.a :!i*' void - “ £ v. t nt \ rup.u tb,* word * u t hi rf % niptw>* ” wore substituted. 

■fiombau Act U of ith'N. [9.0-3-1932.] 

ORISSA 

Its \h“ rhiid fnlsnuu iVr tu.> v,or.3< “twis-r ru(H;tvT Uui v, or«ln “ tliiriy nip^os” wore substituted. 

- -Orissa Act V of Md'A [;H-11-1039J 

SIND 

Th» mnt'i.dm* at i" n*. **’! « i.y i.< Bomb:iy Piuuuro Art* II of 1P.‘V.\ rmn'mi. h. t mr,* iu the Pro* 

v*ne. o 4 Siml *v vir.L.a * . i S, ! <»i t to - Boiui»av PinMiiee fShitl Aineiulnti'u; ; \el, 1 " r : '88. 

UNITED PROVINCES 

rTrilii* wi "’8 ** t ■'.# i* t v *’ in H.e tinnl i . iumn llm v,<»ui " Hmt\ " v,:r' . t" hi ntee'. 

- r. /'. Jr U Of [2-1-1030.] 


Article 22 


BENGAL 


Atter ArtTle 91 ilu* 'ttil.vAi:;; irtieh* \y;u- Inserted : 

** Pot itinn - • J 

(al que tlnnit: *, tin # lr‘*l '' ju * -f a,\_. pi r;>. a: au a M ana-’ p.H i \ timnlfsni «iu r, vJu-u J 
)>r^ < uii‘d in .* 19 . trie! under S- 8(1 of tin 1 1. t. ;al Mum. mm! \r£ t ! 

LCT ; I 

(h) qm '.‘tiontn** tLeeleui Ion nt any j«*i\ «»u .u a inomL'r ot a IV «.» r«l | 

1 1 1 Lnettl lif.rtrti, n’liea prej.eut.mi ni to a 1 m- I r** i. Ju*i< n annet* S. 1> ; I H »i< j 
Ihn ,Xj< icn 1 Keh-(on erniia ut A‘*t m Ih^, r > n* d lojm f.< u*ia- j 

io suirh ckset'unitt. 


i'Tfteeu rupoos.” 


fa] Substituted, try Bengal Act III of BH1.B H. 

PUNJAB 


-lit n-o'l At VI J of /lUL |*JI-r»-19350 
[ I fi-, 9 - 1941 .] 


The folinwiii}.? new nriidu with th<i corrospuudinp, entry iuthv Uurd cnlunm waa added to the firsit columu 
of Sola LI 1 

** k i^. Plaint i >r nieinonjutliim of appeal in a j*uit. ie, a re\er‘iin)n i r tmdfi* tins Punjab Twenty rupees." 
OuHiomaiy Law fen « deolarai ion in r<’Hp«ie.t <»1 an ali» naU<»n of a.neewt ml land. 

—Pun jab Ui VI f of HO A [28-1M029.J 


Sch. II> Art. 20 {contd. 

alimony— Appeal :154a imt order of attae.limeuf of 
Hillary of liu.Ji. , iu<l-- r rUiR arLscle ajtplicn aitcl inenio- 
rsmduin of appeal ih eharpuable with court-fto of 
tt* 20. (*3(wa) Tax Dec, (Na^) 90 (91 T 

[3] Application under S. 10* I>ivorce Act* for 
making decree nisi ah&olu to— Court -fee in clrargoaVde 
under thin article- (Vol 33) 1946 Oudh 76 (76) (DB) 
(U.P. Ameudxnont). 

[4,] Potition for divorce presented to High Court 
under Indian and Colonial Divorce JurMiction Act 
of 1926 — This article held not applicable. (Vol 22) 
1936 All 791 (791) : 58 Ail 259 * (Vol 38) 1946 Pat 401 
(402) ; 25 Pat 194 (Sch II, Art. 17 (6) applies). 

Sch. II* Article 22 (Punjab Amendment) Note 1. 

[1J Suit by next heir to set aside alienation by 
female holder having customary life-in terekt in estate 


— Suit, hold not * 4 iu rorpoct of aliuuntion <d austral 
land” within thoxunaning of thh arfiidt* and isuovmed 
by arfitdo (Hi) Sidmdulu il. (Vol 15) 1928 La h 221 
(223) (Thci term "niwivstral hind” in Art 22 rm*auh laud 
iu rer.poct of whivh, in ouh-r to onabln Urn plaintiff to 
hucceed, it Ih uoccHKtry for him to pi ova that the land 
wan niK'oslial; iu otlii»r woids, flint it was hold by the 
common ancestor hiniholf and 1I10 lant male owner). 

[See however (Vol 20) 191)9 I,nh 58(59)- I L B 
(1988) Lah 450. (Tt in fho allegation in tiio plaint 
that doternuineri the fee — Whore the allegation is that 
the land is ancestral and hence the widow cannot 
alienate it. Art 22 applies).] 

[2] Mortgage with pottsession — Subsequent mort- 
gage on same conditions simply increasing amount 
secured does not constitute bocoud alienation and 
stamp of Ra* 20 is sufficient* (Vol 20) 1938 Lab 382 
(383). 
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UNITED PROVINCES 

The following article was substituted for the new Art. 22 which was added at the end of Sch. II by United 
Provinces Act, III of 1933 : 

*‘22. Election petition questioning the elec-/" (a) As a member of a Local Board other One hundred 
tion of any person. ) than a notified or town-area committee. rupees. 

I (b) As a member of a notified or town- Ten rupees.” 

* area committee. 

— United Provinces Act XlX^of 1938 . [9-1-1939] 

SCHEDULE III® 

(See Section 19 I.) 

FORM OF VALUATION (TO BE USED WITH SUCH MODIFICATIONS, IF ANT, 

AS MAT BE NECESSART.) 

In THE CbURT OF 

(Be. Probate of the Will of (or administration of the property and credits of 

,) deceased. 

solemnly affirm ^ 
make oath j 

and say that I am the executor (or one of the executors or one of the next-of-kin) of 

, deceased, and that I have truly set forth in Annexure A to this affidavit all the pro- 
perty and credits of which the abovenamed deceased died possessed or was entitled to at the 
time of his death, and which have come, or are likely to come, to my hands. 

2 . I further say that I have also truly set forth in Annexure B all the items I am by 
law allowed to deduct. 

3. I further say that the said assets, exclusive only of such last-mentioned items, but 
inclusive of all rents, interest, dividends and increased values since the date of the death of 
the said deceased, are under the value of 

[a] This schedule was inserted by the Court-fees Amendment Act, 1899 (11 [XI] of 1899) S. 3. Th$ 
original Schedule Illjwas repealed by the Repealing Act, 1870 (14 [XIY] of 1870). 

ANNEXURE A 

Valuation op the Movable and Immovable Property 

OP , DECEASED. , 

Cash in the house and at the banks, household goods, wearing-apparel, 
books, plate, jewels, etc. 

(State estimated value according to lest of Executor s or Administrator's 
belief.) 

Property in; Government securities transferable at the Public Debt 
Office. 

(State description and value at the price of the day; also the interest 
separately , calculating it to the time of making the application .) . 

Immovable property consisting of 

(State description , giving , in the, case of houses , the assessed value, if 
any, and the number of years 9 assessment the market-value is esti- 
mated at, and , in the case of land, the area, the market-valuelcmd 
dll rents that have accrued.) a ; ~ — y : ' 

Leasehold property ■ y -yy* 

(If the deceased held my leases for years determinable, state the number 
of years' purchase the profit rents are estimated to be worth and the 
value of such, inserting separately arrears due at the date of death 
and all vents received or due since that date to the time of making 
the application ) 

Property in public companies 

(State the particulars and Che value calculated at the prfice of the day; 
also the interest separately , calculating it to the time of making the 
amilication\ 
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Policy of instii*ancc upon life, money lent out on mortgage and other j Rs. [ A. | p, 
securities, such as bonds, mortgages, bills, notes and other securi- 
ties for money. 

( State the amount of the whole; also the interest separately, calculating 
it to the time of making the application) 

Book debts 
( Other than had) 

Stock in trade 

(State the estimated value, if any) 

Other property not comprised under the foregoing heads 
(State the estimated value , if any.) 

Total 

Deduct amount shown in Annexure B not subject to duty. 

Nkt Total 

ANNEX UBE B 
Schedule op Debts, etc. 

Amount of debts due and owing from the deceased, payabJo by law out 
of the ostato 

Amount of funeral expenses 
Amount of mortgage incumbrances 

Property held in trust not beneficially or with general power to confer 
a beneficial interest. 

Other proporty not subject to duty. 

Total 

APPENDIX 

THE BIHAR COURT-FEES (WAR SURCHARGE AMENDMENT) ACT, 1943, 

(BIHAR ACT IX OF 1943.) 

C lttk November 1948.] 

An Ad to amend i hr Court pees Act * 1870, in its application to Bihar . 

Whereas it in expedient, for purpows ecmuectfid with thu war and the period immediately alter the war, 
to euhauco the (com payable under the Court- feet* Act, 1870, an amended from timft to time in its application 
to Bihar ; 

And whereas tho Governor of Bihar ban, by the Proclamation, dated the 3rd November, 1939, issued by 
him under section 93 of the Government of India Act, 198*% a^uuxned to himself all power* vested by or under 
the said Act in tho Provincial Legislature ; 

Now, therefore, in exorcise of tho powers bo assumed to himself, the Governor of Bihar is pleased to 
enact as follows*. 

Short title* extent* 1* (1) This Act may be called the Bihar Court-fees (War Surcharges Amendment) Act, 
commencement and 1948. 

duration. (2) It extends to the whole of the Province of Bihar. 

(8) It shall coxae into force and shall cease to have effect on such dates as the Provincial Government may, 
by notification in the official Gazette* appoint in this l*olm!f. 

Enhancement of 2. Notwithstanding anything contained in the Court-fees Act, 1870* as amended fe# 
wwrtrfeee* t time to time in its application to Bihar (hereinafter called tho principal Act), allfees 

leviable under the principal Act shall be increased by a surcharge at the rates specified in the Schedule 
annexed hereto. 

Application of the 8. The provisions of the prinoipal Act, save in so far as they are iaconsiateatwith 
principal Act* anything herein contained, shall apply to this Act. 

THE SCHEDULE 

(See section 2.) 

Bates of surcharge on fees leviable under the Court-fees Act* 1870. as amended from time to time in 
its application to Bihar* 

M ^ Bates of surcharge. 

L On every whole rupee Four annas per rupee 

% (a) On a fraction of a rupee 

up to and including 4 annas On© anna 

(b) On a fraction exceeding | * " ' v ‘ ' f '* 

4 annas, hut not exceeding 

. 8 annas - * ■■ Two annas 
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Kates of surcharge. 

(c) On a fraction exceeding 

, 8 annas, but not exceeding 

12 annas .... Three annas 

(d) On a fraction exceeding 

12 annas, but less than 16 annas . . . Four annas 

Example. — On a court-fee of Rs. 20-6-0, the surcharge jwill be: (20 x 4) — 2 annas, i.e., Rs. 5-2-0, and the 
total court-fee chargeable will be Rs. 25-8-0. 


THE BOMBAY INCREASE OF COURT-FEES ACT, 1943. 


(Bombay Act No. XV of 1943.) 

[ 29th December 1948.] 

An Act to provide for an increase in court-fees leviable under the Court-fees Act, 1870, 
in its application to the Province of Bombay. 

Whereas it is expedient to provide for an increase in court-fees’ leviable under the Oourt-fees Act, 1870 
(VII of 1870), in its application to the Province of Bombay. 

And whereas the Governor of Bombay has assumed to himself under the Proclamation dated the 4th 
November 1939 issued by him under S. 93 of the Government of India Act, 1935 (25 & 26 Geo. v, ch. 42), all 
powers vested by or under the said Act in the Provincial Legislature ; 

Now, therefore, in exercise of the said powers the Governor of Bombay is pleased to make the following 

Act: 


Short title , extent , 1 . (1) This Act may be called the Bombay Increase of Court-fees Act, 1943. 

commencement and (2) It extends to the whole of the Province of Bombay. 

duration . (3) It shall come into force on the 1st day of January 1944 and shall cease to have effect 

on such date as the Provincial Government may by notification ip the Official Gazette appoint in this 
behalf. 

Increase of court - 2. Notwithstanding anything contained in the Court-fees Act, 1870 (VII of 1870), in 
fees . its application to the Province of Bombay (hereinafter called the principal Act), all fees 

leviable under the principal Act shall be increased by a surcharge at the rates specified in the schedule annexed 
hereto. 


Provisions of prin- 3. The provisions of the principal Act shall, save in so far as they are inconsistent 

cipal Act so far as with anything herein contained, apply for the purposes of this Act. 
not inconsistent to 
apply for purposes 
of this Act . 


SCHEDULE 


Rates of Surcharge 
Ainouniof Court-fee. 

(1) A fraction of a rupee not exceeding four annas 

(2) A fraction of a rupee exceeding four annas but not 

exceeding eight annas . 

(3) A fractiomof a rupee exceeding eight annas 

(4) A whole .... 


Rate of surcharge 
As. 

1 

2 

, 8 
4 
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PROVINCES AND BERAR FINANCE (ANNUAL) ACT, 1947. 


(C.P. k Berar Act III of 1947.) 


[14th March 1947.] 


An Act further to extend the operation of the Court-fees the' Central Provinces and Berar (Amendment) 
Act , 1935, the Central Provinces and Berar Indian Stamp (Amendment) Act , 1989 , and the Central Provinces 
and Berar Tobacco Act, 1989 , and to provide for the continuance of the levy of surcharge on court-fees and 
stamp duties and to provide for the continuance of the en hanced xourtrfees in certain appeals and revisions. 

Whereas it is expedient further to -extend the operation of the Court-fees (Central Provinces and Berar 
Amendment) Act* 1935* the Central Provinces and Berar Indian Stamp (Amendment) Act, 1939* and Central 
Provinces and Berar Tobacco Act, 1939, and to provide for the continuance of the levy of surcharge on court- 
fees and stamp duties and to provide for the continuance of .enhanced court-fees in certain appeals and 
revisions ; 

It is hereby enacted as follows : 


Part I— -Preliminary. 

Short title , extent, 1 . (1) This Act may be cited as the Central Provinces and Berar .Finance (Annual) 

commencement and Act, 1947. 

duration. "- 

(2) It extends to the whole of the Central Provinces and Berar. t . 

(3) Sections 1 , 2, 6 and 9 shall come into force at once and the remaining sections shall come into force 

on the 1st day of April 1947. _ j 
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THE ORISSA COURT-FEES (SURCHARGE) AMENDMENT ACT, 19455. 


(Orissa Act IV of 1945.) 

I7£k September I9&] 

Ait ad to amend the Court-fees Act , 1870^ in its application to Orissa. 

Whorcafi it is exytodieiiL to onhanco the fmw ptiyablo under tho Cuurt-FeeK Act, 3870, ii* ita application to 
Orissa in tho mairnor hereinafter appearing ; 

And whereas the Governor of Orinpu has, by a Proclamation under hoction 93 of the Ooverwmeiit of 
India Act, 1985* assumed to hxmhelf all power a votitod by or under the said Act in the Provincial Uegiblature *, 
How, therefore, the Governor of Orissa, in exercise of the powers ho asbumed to himself by the Procla- 
mation aforesaid, hereby enacts as follows : 

Short title, extent* 1. (1) This Aol may bo called the Orissa Court-Foes (Sureliarge Amendment) Act # 

commencement* and 19£6. 

dwoiton 
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(2) It extends to the whole of the Province of Orissa. 

(3) It shall come into force and shall cease to have effect on such dates as the Provincial Government 
may, by notification in the official Gazette, appoint in this behalf. 

Enhancement of 2. Notwithstanding anything contained in the Court-Fees Act, 1870 (hereinafter 
Court-fees . called the principal Act), in its application to Orissa, all fees leviable under the principal 

Act, shall be increased by a surcharge at the rates specified in the Schedule annexed hereto. 

Application of the 8. The provisions of the principal Act, save in so far as they are inconsistent with 
principal Act anything herein contained, shall apply to this Act. 


THE SCHEDULE 


(See section 2.) 


L 


2 . 


Bates of surcharge on fees leviable under the Court-Fees 
Act, 1870, in its application to Orissa. 


On every whole rupee 

(a) On a fraction of a rupee up to and including 4 annas 

(b) On a fraction exceeding 4 annas, but not exceeding 

8 annas 

(c) On a fraction exceedings 8 annas, but not exceeding 

12 annas 


Rates of surcharge 
Four annas per rupee 
One anna 

Two annas 

Three annas 


(d) On a fraction exceeding 12 annas, but less than 

16 annas ... ... ... ... Four annas 

Illustration.— On a court-fees of Bs. 20-6-0 the surcharge will be (20 x 4)— 2 annas, i.e., Bs. 5-2-0 and the 
total court-fee chargeable will be Rs. 25-8-0. 


THE COURT-FEES (UNITED PROVINCES SECOND AMENDMENT) ACT, 1943. 
(U. P. Act No. VIII of 1943.) 


[24th July 1943.] 

An Act further to amend the Court-Fees Act 1870, An its application to the United Provinces . 
Whereas it is expedient, for purposes connected with the war and the period immediately after the 
war, to enhance the fees payable under the Court-fees Act, 1870, as amended from time to time in its applica- 
tion to the United Provinces t 

And whereas by the proclamation, dated the 3rd day of November, 1939, promulgated under S. 93 of the 
Government of India Act, 1935, the Governor of the United Provinces has assumed to himself all powers 
vested by or under the aforesaid Act in the Provincial Legislature : 

And whereas the said Proclamation is still in force. 

Now, therefore, the Governor in exercise of the powers aforesaid is pleased to make the following 

Act : 


Short title, extent L (1) This Act may be called tbe Court-fees (United Provinces Second Amendment) 
commencement and Act, 1943. 

duration . ........ .. ... 

(2) It extends to the whole of the United Provinces. 

(3) It shall come into force on 1st August 1943, and shall cease to have effect on such date as the 
Provincial Government may by notification in the Provincial Gazette appoint in this behalf. 

Enhancement of 2. Notwithstanding anything contained in Court-fees Act, 1870, as amended from 
court-fees . time to time in its application to the United Provinces (hereinafter called the Principal 

Act), all fees leviable under the principal Act shall be increased by a surcharge at the rates specified in the 
schedule annexed hereto.. - - 4 ™ 

3. The provisions of the principal Act, save in so far as they are inconsistent with anything herein 
contained, shall apply to this Act • ' - 

SCHEDULE 

Bate of surcharge on fees leviable under the Court-Fees Act of 1870, as amended from time to 
time in its application to the United Provinces* 

Bate of surcharge* 

1. On every whole rupee ... ' **. ... 4 annas per rupee 

2. (a) On a fraction of a rupee up to and including 4 annas ... 1 anna 

(b) On a fraction exceeding 4 annas but not exceeding 8 annas - ~ 2 annas 

(c) On -a fraction exceeding 8 annas but not exceeding 16 annas , 8 annas .* , •• 

Example.— On a court-fee of Bs. 20-6-0 the surcharge will be (20x4)--2 annas, i*e.,Rs. 5-2-0 and tit 

total oourMee chargeble will be Rs* 25-8*0. ' . ■ ; •/' 
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[THE INDIAN] CRIMINAL LAW AMENDMENT ACT, 1908 


[THE] COURTS (COLONIAL) JURISDICTION ACT, 1874 
(37 & 38 Viet., c. 27) 

(30th June, 1874.) 

An Art to regulate the Sentences imposed, by Colonial Courts u'hcre jurisdiction 
to try is conferred by Imperial Acts. 

[Preamble and enacting words.] Repealed by 56 d 57 Viet., c. 54. 

Short title. 1 . This Act may be cited for all purposes as the Courts (Colonial) 

Jurisdiction Act, 1874. 

Definition of the 2 . For the purposes of this Act, the term “ colony ” shall not include 

term" colony". any places within the United Kingdom, the Isle of Han, ■'‘[the Channel 
Islands, British India or British Burma, hut shall include] any plantation, territory, or settle- 
ment situate olsowhero w ithin Her Majesty's dominions, and subject to the same local govern- 
ment and for (lie purposes of this Act all plantations, territories, and settlements under a 
control legislature shall bo deemed to ho one colony under tho same local government. 

[a] Thi>-( word-, wore sub.titutai by A. U. (P) tor the words “or the Channel Islands, hut shall include 
such territories or may lor lliu time being bo vested in llor Majesty by \ irtuu of an Act ol Parliament for ths 
Government of India, and". 

b 2A. This Act applies in relation to each Governor’s Province and 
to fetish India and Gkicf Commissioner’s Province of British India and to British Burma as 
British Burma. applies in relation to a colony. 


[a] This section was inserted by A. O. O’). 

3. Whon, by virtue of any Act of Parliament now or hereafter to bs 

colon ial Ll lourt$ a V-!i l )asse< L a P° rson is in a court of colony for any crime or offence 
virtue of imperial committed upon the high sens or elsewhere out of the* territorial limits oi 
Acts, courts empo- such colony and of tho local jurisdiction of such court, or if committed 
wered to pan s sen- within such local jurisdiction made punishable by that Act, such person 
huTLVi u V on conviction, be liable to such punishment as might have been 
in the colony. * * inflicted upon him if the crime or offence had been committed within the 
limits of such colony and of tho local jurisdiction of the Court, and to no 
other, anything, in any Act to tho contrary notwithstanding : Provided always, that if the 
crime or offence is a crime or offence not punishable by the law of the colony in which the 
trial takos place, tho person shall, on conviction, bo liable to such punishment (other than 
capital punishment) as shall seem to the Court most nearly to correspond to the punishment to 
which such person would have been liable in case such crime or offence had been tried in 
England. 


[THE INDIAN] CRIMINAL LAW AMENDMENT ACT, 1908. 
(Act XIV of 1908) • 

CONTENTS 


Sections. 

1. Short title and extent. 

Part I 

> [Repealed] 

Part U 

15. Definitions. 

16. Power to declare association unlawful. 

17. Penalties. 

T7A. Power to notify and take possession 
of places used for the purposes of an 
unlawful association. 

SECTION 3— Note !. 

1. The trial of a British Beaman for an offence 
Committed on a British ship on the high seas must be 
ted under the Criminal P. Oh though the 
charged most .he an offence under the Bnglieh 


Sections. 

17B. Movable property found in a notified 
place. 

170. Trespass upon notified places. 

17D. The relinquishment of property. 

17E. Power to forfeit funds of unlawful 
association. 

17F. Jurisdiction barred. 

18. Continuance of association- 

law. *• la the case of B«g. trDJBTffjR Ct ' Stth 

a question arose not as to the nature of the offense 
but as, to the amount of punishment that should be in- 
flicted. All denbta op that point are now settled if 
87 & 88 Viot., c. 87.” (1894) 31 Cal 782 (784). 
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The Schedule 
[Bepealea Q 

STATEMENT QF OBJECTS AND REASONS 


“ Recant events have demonstrated that it is expe - 
dient to provide for the more speedy trial of anarchi- 
cal offence and for the suppression of associations 
dangerous to the public peace. This Bill has been 
prepared to meet these objects. * * * 

Part II provides for the suppression of unlawful 
associations. Such persons as are members of or in 
any way assist an association which encourages or 
aids the commitment of acts of violence or intimida- 
tion, or of which the members habitually commit 
such acts, are made liable to punishment, and a severe 


punishment is provided for persons managing or 
promoting such associations. Further the Governor* 
General in Council is empowered to declare certain 
associations to be unlawful, and the same penalties 
are provided for persons who after this declaration 
maintain their connection with them. 

The Bill extends in the first instance to the provin- 
ces of Bengal and Eastern Bengal and Assam, and the 
Governor-General in Council is empowered to extend 
it to other provinces.” 

— Gazette of India , 1908 , part TV page 208, 


ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 

Amended by Act 23 of 1932. — Repealed in part and amended by Act 38 of 1920, 

—•Adopted by A. 0. —Repealed in part by Act 5 of 1922. 


[The Indian] Criminal Law Amendment Act, 1908 (Act XIV of 1908.)* 

[11th December , 1908.] 

An Act to provide for the more speedy trial of certain offences , and for the prohibition 
of associations dangerous to the public peace. 

Whereas it is expedient to provide for the more speedy trial of certain offences ; and 
for the prohibition of associations dangerous to the public peace ; It is hereby enacted as 
follows:— 

[a] For statement of Objects and Reasons, see Gazette of India, 1908, Pt. IV, p, 203 ; and for Proceed- 
ings in Council, see ibid Pt. VI, p. 158. 

Short title and ex - 1. (l) This Act may be called The Criminal Law Amendment Act, 

tent. 1908. 

(2) It extends to the Provinces of Bengal and of Eastern Bengal and Assam ; but 
the a [Provincial Government of any other province] may, at any timer by b notification in the 
c [Official Gazette] , extend the whole or any Part thereof to &[that Province]. 

e[ ( 3 ) * * * * * * ' 3 

[a] The words “Local Government of any other Province ” were substituted for “ Governor-General 
in Council” by the Devolution Act, 1920, (38 [XXXVIH] of 1920), S. 2 and Seh. I and the words “Provincial 
Government” were substituted by A. O. for “Local Government”. 

[b] The Act has been extended under this provision to Bombay Presidency, See Gazette of India, Extra- 
ordinary, dated 4th January, 1910 ; Madras Presidency, the U. P., the Punjab, and the C. P., see ibid., dated 13th 
January, 1910 and ibid., 1910, Pt. I, p. 95 ; The Punjab, see Punjab Gazette Extraordinary, dated 23rd June, 
1980; The N.-W. F. P., see N. W. F. P. Gazette Extraordinary, dated 17th December, 1921; The Province of 
Delhi, see Gazette of India, Extraordinary, dated 9th December, 1920; Ajmer-Merwara, see Gazette of India, 
1930, Pt. II-A, p. 515; Coorg, see Coorg Gazette Extraordinary, dated 11th January, 1932. 

It has also been declared to be in force in the Sonthal Parganas by notification under the Sonthal Par- 
ganas Settlement Regulation (3 LEIX] of 1872), S. 3 (3) (a), see Calcutta Gazette, 1909, Pt. I, p. 649; in the Khond* 
mala District by the Khondmals Laws Regulation, 1986 (4 [IV] of 1936), S. 3 and Sch.; and in the Angul Dis- 
trict by the Angul Laws Regulation, 1936 (5 [V]-of 1936), S. a and Sch. 

[c] Substituted by Act 38 of 1920, S. 2 and Sch. I, for “Gazette of India”. - ' 

[d] Substituted , ibid., far “ for any other Province 

[e] Sub-sec. .(8) was repealed by the Indian Criminal Law Amendment Repealing Act, 1922 (5 [V] of 

1922), S. 3. . * ■ - ■ . 

' -V * " ■ - . Part I ; 2y. ' ; v- 

- [Special Procedure] r . -.* . 

Repealed by the Indian Criminal Lam Amendment Repealing Act f 1922 (5 [ V ] of 1922\ S.8. 

Part IL y 

- Unlawful, Associations * * 

Definitions. 15. In this Part— 

(1) “ association ” means any combination or body of persons, whether the same be 

known by any distinctive name or not ; and ^ ,/ ; <0 ' 

(2) “ unlawful association ” means an association— ^ 

(a) which encourages or aids persona to commit acts of, violence or intimidation or ojf 
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[THE INDIAN] Canv.TSTAL LAV/ AMENDE TENT ACT* iOOS [Ss. 15-17] 

(6) which lias 'boon fk-'dip'od l.o Lo uniawful hy the :i [Pro\inejal Go\ eminent) under 
tho pow ors lunxiJr. oonferrctL 

f nl Sultan *.’,■/( v. I'V A* i r “ Loo tl •* »« •vornwmt which had { hk»»i milotl hy tlir* 1 Evolution Act 
1920 (3S [XXXV 1 1 !.l » J P'.’Oh S. 2 and 3>cu. I, i,ir “< iomtiioi -< ient.r.J Li Lo.incil ”. 


16. -[(01 u Ulo *• ; iVo\ flo\ eminent] is of opinion that nny association interferes 

or has for its object LnWi'eroneo with tho administration of the law or 
with (ho niiiintoMiinoo of lav. and order, or that ii oonslitutos a clangor to 
the pul *lic pence, ihe h[ IVo\ incinl Govermneni] may, hy notification in the 
Oftk'ial Ganotte, doe hire sucli association to ho unlawful. 

<■ [* * ' ' f ' * * s 


(■'> u mart' 
:n:L.irf!tL 


[n] Ht'-mu/ibero' by t:> ( ( It :iiiinrl Law Av.wmlineut Act, 1932 (23 [XXlll] of 39), S. 11. 

Pd Sub 'IS’tt'o ; 1 is A. O. ior “l,u( • l ( I uvi'i iimcut" \\hi"h had been substituted by tho IV volution Act , 1920 
(38 [XXXYIH] oi I'.hlOL S. 9 a ml Soli. 1, for ( iuvcnmr-Ouimral in Council. 

H i 1 , iiL'Miinf b\ At : 23 I XXlll] or 1932, S. 11, \\si ^repcal<\i by A. 0. 


17. (/) Whoever is a tnomher of an unlawful association, or talc os part in mootings of 

j\ fi tl i( nnv such association, or contributes or receives or solicits any contribution 

fur the purpose of any such association, or in any way assists tho opera- 
tion:; of any such association, shall ho punished with imprisonment for a term which may 
extend to six months, or with fine, or with both. 


SECTION 1 6 — Note 1. 

f 1 1 Xu nnjiccialAnu is. unlawful hi] t lit* d;ui* nf 
piiMieai.hm in the tla/.ct4.* of t !ii* iloM lie*.! ti» ■ u declar- 
ing it. unlawful ; a pursuit, there fure* arnsted Imforu 
that date is uni guilty, owm tlmimli he know of tho 
decla r:i tien prior to its publication. (Vol IS) 1931 
La.it 107 (111): 1*2 Lnh 471: 32 Or L Jour GAO. 

f 2] Oovurntra-ni must not only insert the doelara- 
i ion in t he ntlicial < hi ..-tie, but, must, publish it in 
such i manner as to n How rmmona Mo nppori unity h »r 
nil 1 1 ' *u pic ci Mi-cnn-d to •<(.»* h . (Vol is. h»8l Bom 1,92 
(1 til'd: 55 Bom SAG : 32 ( V Ij ifuiir 772 (I)Bb 

(:’,] L is im! uuci-s'.'Mv i * i i cue tin’ c t.i. :■*:«*,»' n> the 
puGac ; p isi'inui. ii ii r Ii.- ui'cii j cd v..e h"\\u :< < > » j . \ 

hcfni'c hi- :mt»' t. i Vui 1 H i iSGl U. mi I /J) 1 1 : lie ( *r 
L .T *ur 7:thildh. 

[lj Whc/ an uof iricfir ««m dcilnrul fii.it nil 

hifinn. , !»y udeuc 1 , »*r n *jn** .i, ut-I.-lkiu-. 

nt'yhi he hnewu or \\Uc‘du*r they miu.ht l«* kuuvvn hy 
nji\ dlstimUivc name <-r fud, vs Inch hml the folh»\vin;t 
ohjecis '»r :inv uUi* nj them; munch, , disuhedhutuu uf 
luw.* it Jill urdur-i <'»f < h>\ t„ icm-p.tytiH'ui of inxcs, t.uy- 
coll, aiul pa'Uct im* of liqunr :uul i«rX*«-l^*iL cloth shop , ^ 
on i.hc ip’ornul i.haf thc\ interfered with tin: aduuul.-- 
ttatiuu of law and onlcr and a dumber t.n 

Ihupuhliu peaefi — IlohU 1 hat the net HWafiousutihunut- 
ly complied with tho terms oi S. 3G roml with &. 15. 
(Vol 21) VXY\ Oai 101 (102): 35 Or L Jour 005, 

SECTION 17-Note 1. 

fl] CL l of S- 17 is iiif.ou<lod to dual with momborn 
and all other persons identifying thumsoiveft with any 
unlawful body and id. (2) ol S. 17 is diructod ugainBt 
tho lead or «. (Vol 13) VJ2G nah 357 (359) : 27 Or L 
Jour 013: 7 Lah :.US (LB). 

[2] Powers given by Ss. 1C and 17 of tho Act aro 
not intended to bo used bo :i« to make por>]do liahlo to 
ponaltiQB for having boon inoxuborB of tissoeiaiiousal 
a time whon they wore lawful. (Vol 18) 1931 Born 129 
(181) : 55 Born 484 : 82 Or L Jour 472 (LB). 

[3] ‘Whore an association has boon declared unlaw- 
ful under S. 16 prosecution must prove some overt act 
or conduct on the part of the accused which establish 
this connexion with tho association at some time sub- 
sequent to such declaration. Also those who were 
connected with the association at the time of deolara- 


tiou nliuhl ho !;iv <<u ;i, hu'ua iH'uitcntuif to withdraw 
fioiiL its mcmbi'i'shtp within ii reasonable lime of its 
notification. (V..1 18) 1931 Ijah 145 (152): 32 Or h 
Jour 700. 

f 1] There is no presumption tin t a person, who 
was a mcmtii-r r>f a, law’ul .uv < udatn -u, continued asa 
member at h*r it Ins b-uii dec! s m • i unlawful. 0u the 
contra » y enu 1 1 1 mu. d pro inn liut he would coaso to 
1 1 . 1 .i 1 1 ■ cm 1 1 . • i . ' 1 1 ’ 1 1 ( he d. i ■■ij.it urn. (Vol 18) 3931 Bom 
V-“» (1301 : An fin U : 3.2 Hr h Jour 472 (I >11). 

fo| Tie rc is no .44. -at Ion, to fonoiiuito inombor- 
:*inp h\ ,ui’ upccilic act t*l an association on its being 
do. la red iinhwslub (Vol I’h 19:il Bom 129 (130): 55 
Beni I : 3.3 ih I j ,l..ur 3,2 ('LIB. 

( t > ! Til- limn tn< i. that a person at.icuded as a rlele- 
-a*e t. . i he Indurr National Coupie.'S in December. 
IGg’i, v. ill not prow* Id.' ui-iiiher.-Jiip of a particular 
('mu-re .-i < lojumitb’o .h o!,in»i] unlawful in July 1930. 
Brunei ut ion mu ,t pi uw* bin actual momluTship after 
tin dec- ir.tf mm pi.*- -{ .wdv and uo{ by conj.-d urea and 
iniortjmv.s. (Vol 1A> 1931 Lab 153. {joG’j : 32 Or L Jour 
7UH. 

fVJ Mere receipt of a letter wrifl.cn to the licensed 
tu his capacity ur. the hocrotary, niter dec! . ration of 
the a* social Ion an unliwiuL cannot make him liablo 
an a member. (\ r ,d IKj 1931 Bom t’29 (ll'lt : 55 Bom 
481 *.32 Or L Jour 472 (LB). 

\H] Tho word “nsfehts” in H. 17 (1) mu.-t bo cone- 
truod iit a reasonable way and moans “ iutmtiounJJy 
itssiLsL The section jh ulw iomdy not. designod to 
punish persons who, acting quite, innocently; happen, 
by accident, to do something which furihersthoopora- 
tiou of :in unlawful association. (Vo] 20) 1933 Mad 
123 (124, 125) : 34 Or L Jour 90 * (Vol 20) 1933 Mad 
303 (370, 371 ): 81 Or L Jour 823 * (Vol 18) 1931 Bom 
200 (200) : 55 Bom 442: 32 Cr L Jour 717 (LB). 

[9] Intention to assist the operation of an unlaw- 
ful association can bo inferred by mi unambiguous 
overt act. (Vol 20) 1933 Mad 30U (370, 871): 34 Cr L 
Jour 823, 

[10] The mere existence of a common aim between 
the accused and the unlawful association is not 
enough to involve assistance. (Vol 18) 1931 Bom 200 
(200) : 55 Bom 442 : 82 Cr L Jour 717 (1>B) •* (Vol 19) 
1932 Lah61S (614): 34:0r L Jour 87 * (Vol 19) 1982 
Lah 578 (678) : 84 Or L Jour 72. 
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(j2) Whoever manages or assists in the management of an unlawful association, or pro- 
motes or assists in promoting a meeting of any such association, or of any members thereof as 
such members, shall be punished with imprisonment for a term which may extend to three 
years, or with fine, or with both. 

a [ (3) An offence under sub-section (/) shall be cognizable by the police and notwith- 
standing anything contained in the Code of Criminal Procedure, 1898, shall be non-bailable.] 
[a] Inserted by the Criminal Law Amendment Act, 1932 (23 [XXIII] of 1932), S. 12. 


a 17 A. (1) The h [Provincial Government] may, by notification in the C [0fficial Gazette], 
Power to notify notify any place which in its opinion is used for the purposes of an unlaw- 
and take possession ful assoc iation. 

pufpTses U qf anun- Explanation.-- For the purposes of this section “place” includes a house 
lawful association. or building, or part thereof, or a tent or vessel. 


Section 17 (contd.) 

[11] Words “ in any way assists the operations of 
any such association ” cover acts which assist, even 
without the co-operation of such associations- (Yol 18) 
1931 Bom 206 (207): 32 Cr L Jour 801 (DB). 

[12] It is immaterial whether the person who ren- 
ders help to an unlawful association has been authoris- 
ed to do so or whether he acts purely on his own initia- 
tive. (Yol 13) 1926 Lah 357 (359) : 7 Lah 348: 27 Cr L 
Jour 913 (DB). 

[13] The mere display of a Congress flag over a 
shop, and refusal to take it down at the request of the 
police, does not amount to assisting the operations 
of an unlawful association* and is not an offence un- 
der S. 17(1). (Yol 20) 1933 All 95 (96): 34 Cr L 
Jour 22 * (Yol 20) 1933 Cal 695 (695) : 34 Cr L Jour 
925 (DB). 

[14] Publication of notice in a newspaper stating 
that meeting of an unlawful association is to take 
place and giving its time and place is assisting tbe 
promoters and amounts to offence under S. 17 (l). 
(Yol 18) 1931 Bom 206 (207, 208) : 32 Cr L Jour 804 
(DB). 

[15] Where tbe accused reproduced in his news- 
paper an appeal to stop trading in foreign cloth made 
by a person describing himself as a president of the 
war council and he was charged under S. 17 (l) with 
assisting the operations of an unlawful association. 
Held: that the article did not advocate any unlawful 
action; it only expressed views on an economio 
question and no offence was made under S. 17 (1). 
(Yol 18) 1931 Bom 413 (415): 32 Cr L Jour 1158 
(DB). 

[16] The mere fact that at a conference, people 
were asked to join the Congress and boycott of Bri- 
tish goods was preached and also the civil disobedi- 
ence movement was promoted, does not make the 
conference identical with the Congress which ' has 
been declared unlawful and a person who merely pre- 
sided at such a conference cannot be convicted under 
S. 17 (1) or (2) of the Criminal Law Amendment Act. 
(Yol 19) 193,2 Lah 615 (616): 34 Cr L Jour 25. 

[17] A person making a speech at a meeting of an 
unlawful assembly must be held to be assisting in pro- 
moting a" meeting though the speech is hot specially 
violent, (Yol 21) 1934 Cal 161 (162): 35 Cr L Jour 
605. 

[18] Where the accused was charged as a Jathadar 
or the leader or controller of a Jatha of the Akali Dal 
who had addressed meetings — appealing to the Sikhs 
to organise themselves into jathas and he admitted 
he was a Jathadar, it amounted to his pleading guilty 
to an offence under S. 17. (Yol 13) 1926 Lah 406 (407): 


assisting meeting of an unlawful association (1) there 
must be an association already in existence and (2) it 
must be promoting or assisting to promote a meeting 
of the association. Urging people to form into J athas 
is not promoting. (Yol 12) 1925 Lah 522 (522): 6 
Lah 349 : 26 Cr L Jour 1185. 

[20] Exhorting Sikhs to enlist themselves for Sha- 
hida Jathas and to go out collecting funds for a com- 
mittee declared unlawful is not an offence under Ss. 
17 (1) and 17 (2) but is an offence under S. 117 I P C. 
(Yol 13) 1926 Lah 115 (116) : 26 Cr L Jour 1374. 

[21] One who organizes or assists in organizing a 
meeting is also promoting or assisting to promote it. 
(Yol 13) 1926 Lah 405 (405)! 7 Lah 857: 27 Cr L 
Jour 911 (DB). 

[22] Accused exhorted people to hold Diwans and 
to take steps to establish independent State — On his 
departure from the place unlawful association was 
formed — Held, accused instigated the formation of 
the association and abetted it and his act "therefore 
would come under S. 117 IPO (Yol 11) 1924 Lah 440 r 
(443, 444) : 5 Lah 1 : 26 Cr L Jour 1352 (DB). , 

[28] The leader of a party who induces certain 
boys to take out and publicly exhibit Congress flags, 
and clothes and some cash were agreed to be given in 
lieu of services rendered, is guilty under S. 17 (2). (Yol 
20) 1933 Lah 387 (388) : 34 Cr L Jour 1178. 

[24] A Police report that a certain person was 
assisting the volunteers by giving them shelter in hig 
house was held not to make out a prima facie case of 
offence under S. 17 (2). (Yol 9) 1922 Cal 538 (539) : 24 
CrL Jour 1 (DB). 

[25] Where a Pleader assists and promotes a mee- 

ting of an unlawful association, for which he is con- 
victed under S. 17 (2), his action is nothing short of 
an open and defiant violation of law; by such conduct 
he makes himself liable to action under 8. 12,- Legal 
Practitioners’ Act. (Yol 21) 1934 Cal 808 (809) 
(DB). •. . . /.-■ : 

[26] An association called “Akhil Bharat Prabhat 
" Feri Sangh” was declared unlawful. A prabhat Peri 
• procession was taken, out singing political songs : 

Held, that the persons taking part in such a procession 
were assisting the operations of the association. (Yol 
18) 1931 Bom 202 (202) : 32 Cr L Jour 723 (DB). 

[27] Where a person has been charged under S. 17 

(1) Criminal Law Amendment Act, 1908 of picketing 
foreign cloth shops, and under S. 4 of Ordinance Y of 
1932' of molestation in respect of the said picketing 
and has been convicted under both the sections* it is 
illegal to award separate sentences in respectbf Aach 
of the convictions. (Yol 20) 1933 Mad 337 (388) : 84 -Gr 
L Jour 277. „ ; “'y .-"C 

[28] An offence of abetment under S. 17 (1} can be 

. - - . - /-rr-t io\ inn 
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{2} Tho i > ‘ ; i '\'i ?• ] jpisirnh-. i*- It: a 'iVesidouo \ -io ; n dv H noroh.slonci* of I olioo, or any 
a\T\<\ v :u»:!m *i I.t <d ■ i chn.lf i *1 rliiit,: !>\ the I'mirid Moid- ; r :i t « ' or ^'ommivdoner of 

I'oiuv* r. •. r,o i 1 t 1 o, nr..\ : !vn upon 1 4 >j *' j ^ ;t- * *“■ i« u of .bo n- tided pbiu* and evict 
f tvm ,\ • o, j '*i\ c >n r ; r * « ^ die re in* ,inu w 1 1 ; 1 i i i > ^ M i \ :ti’ , * t; * i, t 1 u rtci/it ol j»»o taking posses, 
sion io i i ; l ' * Vu . i neb I ( !n\ oHiuu ntj : 

IVcpibrb f]u;{ \ 'nw M’l'ii phwo evuun nr. a a\ j'Tstrhueni cum-.u 1»\ ■ o ; i : o j i or children, 

jTr.scvvij If t inn* and f icHiiic-. shall be iilYnoieu Yu-* t V ! *■ ' -1 P- b*;:v a ’ » itbiPe. !f;ni possible 
ineupvv.nienee. 

('*>) A ttOiiivil place v benvf pu-essfoT! i ■ l** 1 eu vmP »• ' a i ■ : f j iit'ii {.'} I i,H he doomed to 
remain tn{]i< \ iv "o ,b n t > f t h>\ ermonci of I h«* : j f i: , » , r t in n ! i » ! i f > a \ : ecliun (7) in 
rcspool Ihere.J inn in ; in force. 

[ *•] F* . r, A n. e r • . j/; , ,,,**. f, i r nt'jjv, An.'.-in,' 1 H% • 11 v.: r XX M il ..• rub, H. IB. 
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direct. 

(4) Tl»t' Dish id Magistmio or Cuniiiissioner of Police shall pul U • 1 , io. nearly as may be 
in tho manner prmided in section S7 of the Code of Criminal Procedure, IMP, for the publi- 
cation of a proclamation, a notion Opacifying the arUcb** which it is propound to forfeit and 
calling upon any per;on claiming that any article is not liable to forfeiture fo submit in writ- 
ing within fifteen day*. any representation lie rl*“4ros to umko against Ihc forfeiture of the 
article. 

(&) Whore any such representation is accepted hy the I»istrit k £ Mapisfnite or Commis- 
sionor of Police, ho shall deal with fho article concerned in accord unco with the provisions 
of sub-section (J). 

(6) Whore any such representation in rejected, the representation, v.ith tho decision 
thereon^ shall ho forwarded to tho District Judge, in the case of a decision hy a District 
Magistrate, or, to tho Chief Judge of the Small Cause Court, in tho case of a decision by the 
Commissioner of Police, and no order of forfeiture shall, he mndo until the District Judge or 
Chief Judge of Small Cause Court, as the case may he, has adjudicated upon tho representa- 
tion. Where the decision is not confirmed the articles shall ho dealt with in accordance with 
the provisions of sub-section (d). 

(7) In making an adjudication under sub-section (d) the procedure to bo followed shall 
ho the procedure laid down in the Code of Civil Procedure, 1908, for the investigation of 



[Ss. 17B-17E] 


[THE INDIAN] CRIMINAL LAW AMENDMENT ACT, 1908 




claims so far as it can be made to apply, and the decision of the District Judge or Chief Judge 
of the Small Cause Court, as the case may be, shall be final. 

(8) If the article seized is livestock or is of a perishable nature, the District Magistrate 
or Commissioner of Police may, if he thinks it expedient, order the immediate sale thereof, 
and the proceeds of the sale shall be disposed of in the manner herein provided for the dis- 
posal of other articles. 

[a] See the legislative note [a] to S. 17A supra. 

STATEMENT OF OBJECTS AND REASONS. 

See under Section 17A. 


Trespass upon a 17C. Any person who enters or remains upon a notified place with- 

notifled places. out the permission of the District Magistrate, or of an officer authorised by 

him in this behalf, shall be deemed to commit criminal trespass. 

[a] See the legislative note [a] to S. 17 supra. 

The relinquish - a 17D. Before a notification under sub-section (1) of section 17A is 

ment of property. cancelled, the h [Pi ovincial Government] shall give such general or spe- 

cial directions as it may deem requisite regulating the relinquishment by Government of 
possession of notified places. 

[a] ' See legislative note a to S. 17A, supra. 

[b] Substituted by A. 0, for “Local Government”. 

Power Jo forfeit a 17E. (l) Where the b [Provincial Government] is satisfied, after 

^ U lalsociatimi %laWm suc ^ as ^ ma > 7 fit, that any monies, securities or credits are 

/u associa ion. being used or, are intended to be used for the purposes of an unlawful 

association, the b [Provincial Government] may, by order in writing, declare such monies, se- 
curities or credits to be forfeited to His Majesty. 

(2) A copy of an order under sub-section (1) may be served on the person having custody 
of the monies securities or credits, and on the service of such copy such person shall pay or 
deliver the monies, securities or credits to the order of the b [Provincial Government]: ' . 

Provided that, in the case of monies or securities, a copy of the order may be endorsed 
for execution to such officer as the b [Provincial Government] may select, and such officer 
shall have power to enter upon and search for such monies and securities in any premises 
where they may reasonably be suspected to be, and to seize the same. 

(3) Before an i^rder of forfeiture is made under sub-section (I) the b [Provincial Govern- 
ment] shall giye written notice to the person (if any) in whose custody the monies, securities 
or credits are found of its intention to forfeit, and any person aggrieved thereby may within 
fifteen days from the issue of such notice file an application to the District Judge in a District 
or to the Chief Judge of the Small Cause Court in a Presidency-town, to establish that the 
monies, securities or credits or any of them are not liable to forfeiture, and if any such appli- 
cation is made, no order of forfeiture shall be passed in respect of the monies, securities or 
credits concerned until such application has been disposed of, and unless the District, Judge 
or Chief Judge of the SmallGause Court has decided that the monies, securities or credits are 
liable to forfeiture. 

(4) In disposing of an application under sub-section (3) the procedure to be followed 
shall be the procedure laid down in the Code of Civil Procedure, 1908, for the investigation 
of claims so far as it can be made to apply, and the decision of the District Judge or Chief 
Judge of the Small Cause Court, as the case may be, shall be final. 

(5) Where the b [Provincial Government] has reason- to believe that any person has 

custody of any monies, securities or credits which are being used or are intended to be used 
for the purposes of an unlawful association, the b [Provincial- Government] may, by order in 
writing, prohibit such person from paying, delivering, transferring or otherwise dealing in 
any manner whatsoever with the same, save in accordance with the written ^orders of. 
the b [Provincial Government]. A copy of such order shall be served upon the person to 
whom it is directed. 1 ' „• ^ C V ;; v 

(6) The b [Provincial Government] may endorse a copy of an order under ^ [sub-sechon 
(d)] for investigation to any officer it may select, and such copy shall be warran*' ■whefeuhdeir 
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directed, 
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(,") A . j f 'i ? > ^ ( *j :«nurmv i-iuier fpi ■ ii*;i\ hr > lAni in ihi i » . m v pi i • c* »\ id od in the 

Code u Criminal hrcuu-dinv, h nS !«•*’ the a*T\ u»* ( >i «■ m..uu n w. v*ri<. i in* person to be 
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iliroct ton of the 11 } 1 *ru v ineia 1 t »o’> rnunrni | in t h i., i eh.: ! p the • [1 l. n’ia i * tie, eminent] may 
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or ercliis or ihc nuirJu't-va Ine oi r»ut*!i * 1 1 ' u rit io:‘*. 
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no infonnaf ion 'diUiinth in the eonrr.i* of any hiM'Mijpititiu mime uialm ,nl> section (d) shall be 
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STATEMENT OF OBJECTS AND REASONS 


Sea under -edicu ITA. 


UarvMujii * n Otio'i rt 17F. ii very report of the taking possus.sion of property unci every 
declaration of forfeiture made, or purporting to he mucus under tins Act* 
shall, as against, all persons, he eonolusho proof that the propel h sp‘u<'itled therein has been 
taken possossion of hy (luvernxuont or lias hoen furieited, as the e,a*U5 mny las arid savo as 
piovidcd in .u*i*tions JVli and IVJi nc* proeeeuing purporting to \m taken under section 1?A* 
IYii, 170, 171 > c,r liK shall he called iu txiUhtion hy any Court, and no civil or criminal pro- 
ceeding shall he instituted against any }*erson for anything* in good faith done or intended to 
bo done under the said sections or against Covurnment or any person acting on behalf of oi 
by authority of Government for any loss or damage caused to or in respect of any property 
whereof possession has been taken hy Government under this Act. 

[a] &ee tagialativy unto [a] to S, ITA. ^a^ra* 


Continuance of 18, An association shall not be deemed to have ceased to exist by 
association. * reason only of any formal act of dissolution or change of title, hut shall be 
deemed to continue so long as any actual combination for the purposes of such association 
continues between any members thereof. 

jr ^^^ u ^"^pealed by the Indian Criminal Law (Amendment) Repealing Act* 1922 

(o [V J of 1922), S. 3* 
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[S. 1] 


[THE] CRIMINAL LAW AMENDMENT ACT, 1932 
(Act XXIII of 1932.) 

CONTENTS. 


Sections 

1. Short title, extent, duration and com- 
mencement. 

2 to 4. [. Repealed ] 

5. Dissemination of contents of prescribed 

document. 

6. [Repealed], 

7. Molesting a person to prejudice of 

employment or business. 

8. [Repealed.] 

9. Procedure in offences under the Act. 


Sections 

10. Power of Provincial Government to 
make certain offences cognizable and 
non-bailable. 

11 to 17. [Repealed], 

18. Adoption and continuance of action 

taken render Ordinance X of 19S2. 

19. Adoption and continuance of action 

taken under Act XXIII of 1931 as 
amended by Ordinance X of 1932. 

20. [Repealed] 


STATEMENT OF OBJECTS AND REASONS. 


“The Civil Disobedience Movement has made it 
necessary to supplement the Criminal Law by means 
of certain Ordinances promulgated by the Governor- 
General in exercise of his powers under Section 72 of 
the Government of India Act. The Special Powers 
Ordinance, which combines powers taken by the 
earlier ordinances, expires on the 29th December, 1932. 
Though the Ordinances have enabled Local Govern- 
ments and their officers to control the movement, its 
organisers have not yet abandoned their attempt to 
paralyse Government and to coerce law-abiding citi- 
zens. The experience of the last two years and of 
previous movements on the same lines shows that, 
in the absence of certain of the powers at present 
existing, it is no difficult matter to start or revive 
such subversive movements. The conditions prevai- 
ling at present as a result of measures taken by the 
Government of India and Local Governments are 
such as to render it unnecessary to assume for the 
whole of British India all the powers conferred by 
the Special Powers Ordinance now in force, and it is 
hoped that the powers conferred by Chapter II (Emer- 


gency Powers), Chapter IV (Special Courts) and 
Chapter Y (Special provisions against instigation to 
the illegal refusal of the payment of certain liabi- 
lities) will only be needed in certain provinces. It 
is, therefore, intended by this Bill to take only those 
powers which a general review of the situation shows 
are required for the whole of India, and to leave it to 
the Local Governments to supplement these provi- 
sions by means of local legislation in order to meet 
local or emergent conditions. 

The present Bill reproduces in the form of amend- 
ments two Acts already on the statute-book, certain 
provisions of the Special Powers Ordinance (X of 
1932) and includes : 

(a) provisions against associations dangerous to 
the public peace. 

(b) provisions against certain forms of intimida- 
tion, 

(c) provisions to secure greater control over the 
Press.” 

—Gazette of India , 17-9-1932, Part V page 206 , 


ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 

* Amended by Act 24 of 1984. Law Amendment Act, 193-*>. 

— Adopted by A. 0. —Repealed in part by Act 1 of 1938. 

—Repealed in part and amended by Criminal 


[The] Criminal Law Amendment Act, 1932 (Act xxni of 1932)a 

[7 9th December , 1932.] 

An Act to Supplement the Criminal Law. 

Whereas it is expedient to supplement the Criminal Law and to that end to amend the 
ndian Press (Emergency Powers) Act, 1931, and further to amend b [x] the Indian Criminal 
jaw Amendment Act* 1908, for the purposes hereinafter appearing; 

It is herby enacted as follows : — 

- [a] For Report of Select Committee, see Gazette of India, 12-11-1982, Part V, page 22$. 

[b] The word “ temporarily” was repealed by the Criminal Law Amendment Act, 1985, S. 8. 


Short title , extent , 
luraticn and com - 
nencement. 


1. (l) This Act may be called The Criminal Law Amendment 
Act, 1932. „ 

(2) It extends a to the whole of British India, including British Balu* . 
chisfcan and the Sonthal Parganas. * 


(a) r * - * * * * * * *]*> J'C 

(4) The whole of the Act except [ * *]c section 7 shall come into 

•orce at once, and the d [Provincial Government] may, by notification© in the [Official Gazet- 
te]* direct that [* * * *]g section 7 shall come into force in any area suek date $9 

mav be snecified in the notification. 
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[THE] CRIMINAL LAW AMENDMENT ACT, 193*2 


[a] The Act kis b cm declared to he in force in flio fthciidmuk District by the KhondimL Law Been 
lafcion, 1986 (4 [IV] of 1980)* S. 3 and Sell. ; and in the Augul District by the Augul Laws Regulation, 1936 (K * 

[V] of 1936), S. 3 and Sch. 

[b] Sub-section {S) limiting the dm alien of the Act to three years from commencement was repealed by 
tho Criminal Law Amendment Act, 198 a, S. 2. 

[c] Tho word. i and retire “ sretion 4 and ", Were repealed, ibid., S. 4. ’ 


SubstUutid hy A. O. tor “ Local Government 


[e] S. 7 was brought in to f wee in Bihar and Orissa from ‘261b 1 HTomh-r, V.-82: nr B & 0. Gazette, Extra* 
ordinary, dated *26 2 Vet-mber, U'82; The Delhi Lro\ Inco fit m 2 Lit Dvet-ruler, 1982: hy Gazette of India. Extra* 
ordinary, 1932, p* 429; The City of Bombay, the Bund ay suburban district and tho List rids of Karachi, Kaira 
Ahmoilnngar, Kast Khanaesh, West Khandesh, Hatun^ji i and .Knnnrn irem 29th December, 1932: see Bombay 
Gazette, Extra urdimny, dated 27ilt December, 1982 ; Lahore and AmriLnr (iisti ids Irom 31st December, 1932* 
see Punjab Gazette, V.xtraordinaiy, 1982, v. 168; The Districts oi Sylhct, (Debar, Goalpura, Kamrup,Darram 
Nowgong, Sihi*nj;ar ami LaMnmyur fioiu T 1 1 1 January, 1988: ne Asstin Gazette, Extraordinary, dated 7th 
January, 1933 : Ajmcr-Moivsaia huin 80th beptemlicr, 1938; sec Gazette of India, 1938* Pi* II A, p. 716. 

[f] Substituted by A. 1). for “ local oflieial Gazette *\ 

[g] The wc.ids and figure ' 4 section 4 or ” \>ere repealed hy Criminal Law Amendment Act, 1935, M. 

2 to 4. [Dissuasion from tiilistmmt* Taniperiny with public servants. Boycotting & 
public servant .] JL pealed by the Criminal Law Anundmait Act , 1U8 <$, />. P. 

5. (1) Whoever publishes, circulates or repeats in public any pas* 

cr<« * !l\Zru sa £° ^ roni a newspaper, book or other document copies whereof have been 
bed document^ ^ declared to be forfeited to Ilia Majesty under any law for tho time being in 
force, shall he punished with impriboximent for a term which may extend 
to six months or with fino or with both. 

(2) No Court shall take cognizance of an offence punishable under this section unless 
the provincial Government! has certified that tho passage published, circulated or repeated 
contains, in the opinion of the (Provincial Government)*, seditious or other matter of the 
nature referred to in sub-section (1) of section 99-A of the Code of Criminal Procedure, 1893, 
or sub-section (1) of section 4 of tho Indian Press (Emergency Powers) Act, 15)31* 

[a] Substituted hy A* O. (or " local Government**. 

STATEMENT OF OBJECTS AND REASONS 

"Wo are improved hy the danger that persons who Wo have* accordingly introduced by nub-dause (2) a 
inadvertently repeat a pannage not harmtul in itself provision which we think will l>o sufikieut safeguard 
from a newspaper winch ha.* been declared to be ier- against this danger.’’"-^, C. R. 
feited may li? exposed to the mischief of this clause. 

6. [JJmmination of fake rumours.] llepcaied by the Criminal Law Amendment Act, 
1985, 8. 2* 


Molesting a per- 
son to prejudice of 7 (7) Whoever— 

employment or bus 1* * ' 

MSS, 

(a) with intent to cause any parson to abstain from doing or to do any act which 
such person has a right to do or to abstain from doing, obstructs or uses vio* 
ionco to or intimidates such person or any member of his family or persoc 
in his employ, or loiters at or near a place w here such person or member or 
employed person resides or works or carries on business or happens to be, 
or persistently follow s him from place to place, or interferes with any pro- 
perty owned or used by him or deprives him or hinders him in the use 
thereof, or 


SECTION 7 — Note L 

fll ha the view of S. 4 of the Repealing and 
Amending Act of 1987 and of S. 6-A of the General 
Clauses (Amendment) Act of 1986 the Criminal Law 
Amendment Act, 1932 has not been repealed in its 
entirety where the notification which was issued by 
the Govt* of Madras, applied 6* 7 and the Criminal 
Law Amendment Act, 19351 so far as S« 7 was concer- 
ns was still on the statute hook. Held, that there 
Was xto necessity for re-notification and fchafc S. 7* app- 
heAto the Madras Presides®^ (YoLSe) - ■ 1989 Mad 


21 {24, 26) : I L R (1939) Mad 87 : 40 Or L Jour 224 
(DR). 

[2] The Criminal Law Amendment Act of 1982 iato 
be deemed to be a special law within the meaning of 
S. 41 IRC and there can therefore be aw abetment ot 
an offence under S* 7 (1) (a). (Yol 26) 1939 Mad 21 
(26): XL R (1939) Mad 87 : 40 Or L Jour 224 (DB). , 
[8] The language employed in B. 7 is clear and 
admits of only one meaning and is therefore umwofr* 

> ssary to speculate on the intention of the framers of , 
the act as being only to prevent picketing and nothin 



[Bs. 7-10] 


[THE] CRIMINAL LAW AMENDMENT ACT, 1982 
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(b) loiters or does any similar act at or near the place where a person carries on 
business, in such a way and with intent that any person may thereby be 
deterred from entering or approaching or dealing at such place, 
shall be punished with imprisonment for a term which may extend to six months, or with 
fine which may extend to five hundred rupees, or with both. 

Explanation . — Encouragement of indigenous industries or advocacy of temperance, 
without the commission of any of the acts prohibited by this section is not an offence under 
this section. 

(2) No Court shall take cognizance of an offence punishable under this section except 
upon a report in writing of facts which constitute such offence made by a police officer not 
below the rank of officer in charge of a police station. 

STATEMENT OF OBJECTS AND REASONS 

The explanation emphasises the fact that the section is not intended fto hamper lawful advocacy of 
swadeshi or abstention from intoxicating liquor. — See S. C. R. 

8. [Power to order parent or guardian to pay fine imposed on young person.] Repealed 
by the Criminal Law Amendment Act, 1935, S. 2. 

Procedure in off. 9 . Notwithstanding anything contained in the Code of Criminal Pro- 
ences under the Act. ce'dnre, 1898,- 

(i) no Court inferior to that of a Presidency Magistrate or Magistrate of the first elass 
shail try any offence nnder this Act; 

(ii) an offence punishable nnder section [5, or 7] a shall be cognizable by the police ; 

(Hi) b[ * *] and 

{iv) an offence punishable nnder section 7 shall be non-bailable. 

* [a] Substituted by the Criminal Law Amendment Act, 1935, S. 5, for “ 2, 3, 5, 6 or 7”. 

[b] Clause (Hi) omitted , ibid. 

10 . (1) The a [Provincial Government] may, by notification b in the c[Official Gazette,] 
Power of Provin - declare that any offence punishable under Sections 186, 188, 189, 190, 
Z^keMnoffeme 295-A, 298, 505, 506 or 507 of the Indian Penal Code, when com- 
cognisable and non- fitted in any area specified in the notification shall, notwithstanding any 
bailable. thing contained in the Code of Criminal Procedure, 1898, be cognizable, 

and thereupon the Code of Criminal Procedure, 1898, shall, while such notification remain 
in force, be deemed to be amended accordingly. 

(2) The a [Provincial Government] may, in like manner and subject to the like condi- 
tions, and with the like effect, declare b that an offence punishable under section 188 or section 
506 of the Indian Penal Code shall be non-bailable. 

[a] Substituted by A. O. for “ Local Government ”. 

[b] For such notifications, as to the former Province of Bihar and Orissa see B & 0 Gazette, Extraordi- 
nary, dated 26th December, 1932, and as to the former Presidency of Bombay see Bombay Gazette, Extraordi- 
nary, dated 27th December 1932. 

[c] Substituted by A. O. for ‘‘Local Official Gazette”. 


Section 7 (contd.) 

else. (Vol 26) 1939 Mad 21 (30) : 40 Or L Jour 224 : ‘ 
ILB (1939) Mad 97 (DB). 

' [4] S. 7 is not in conflict with Trade Unions / Act. 
Apart from immunity from criminal conspiracy Trade 
Unions Act does not allow immunity from any cri- 
minal ofiences. {Vol 22)1935 Nag' 149 (152): - 36 Or 
L Jour 1158 : 81 Nag DR 818, 

[5] S. 7 can he applied to picketing in the; course 
of trade disputes* (Vol 22) 1985 Nag 149 (151): 31 
Nag L R 818: 36 Or L Jour 1153. 

[6] In order to commit offence under S. 7 (b); 
loitering must be done with the intention that any 
person is deterred from entering or approaching or 
dealing at the particular place near which such loiter- 
ing occurs. (1936) 87 Or L Jour 10 (11, 12) (Nag), 


. house is picketed cannot claim the benefit of the sec- 
tion. There is no justification whatever for the plea 
that~the offence contemplated by S. . 7 (1) (a), when 
committed in respect of public official whether high 
Or low^ shouldr go unpunished. (Vol 26) 1939 Mad 21 
(25): I L R (1939) Mad 87: 40 Or L Jour 224 (DB). 

{8}. Procession passing, through a moballa having 
. foreign cloth shops and halting for distributing hand- 
bills does not amount to loitering or deterring people 
from buying foreign cloth. (1986) 37 Or L , Jour 10 ~ 
(11, 12) (Nag). - / - / 

[9] Many offences punishable under S. -7, may be 
*- committed but no Magistrate can take cognizance, of 
any one of those offences unless that particular off- 
ence is constituted by the facts set out in ; the- Rhb^ : 
Inspector’s report. Where a particular „ affenhe has 
not been indicated in the " charge-sheet,' the Court is 
not at liberty to try the accused;, for that ?|>articu]ar 
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[THE] CRIMINAL LAW AMENDMENT ACT* 19o8 


CS. 1] 


21 *o 14 '"Amendment of S. 16, Act XIV of 1908 Amendment of S 17, Act XIV of 

- j vAL} ■ rf Eaw ss. 17A to 17F in Act XIV of 1908, Amendment of title and preamble 
of /c- XXIII of 19-31]. Repealed by the Repealing Act, 1938 (1 [I] of 1938), S. 2 and Sch. 

1 5. [Amendment of S. 1, Act XXIII of 1931.] Repealed by the Criminal Law Amend 

Act, 193 5 5 S. 2 ]. 

16. [Amendment of S. 4 . Act. XXIII of 1931.] Repealed by the Repealing Act , 

(1 [I] of 1933), S. 2 and Sch . 

17. [ Cessation of effect of Section 62 , Ordinance X of 1932.] Repealed by the Criminal 

Law Amendment Act , 1935 , 5. 

IS. Anything done or any proceedings commenced in pursuance of the provisions of 
Ad* 'i-on andean- Chapter VI of the Special Powers Ordinance, 1932, shall, upon the com- 
::nuunce cf 'action mencement of this Act, be deemed to have been done or to have been 
iaJun unit*' Ordi- commenced in pursuance of the corresponding provisions of the Indian 
nance X 1032. Criminal Law Amendment Act, 1908, as amended by this Act, and shall 

have effect as if this Act was already in force when such thing v r as done or such proceedings 
were commenced. 


19. Anything done or any proceedings commenced in pursuance of the provisions of 
Adoption and con. the Indian Press (Emergency Powers) Act, 1931, as amended by section 
77 of the Special Powers Ordinance, 1932, shall, upon the commencement 
of this Act, be deemed to have been done or to have been commenced in 
pursuance of the corresponding provisions of the Indian Press (Emer- 
gency Powers) Act, 1931, as amended by this Act, and shall have effect 
as if this Act was already in force when such thing was done or such proceedings were 
commenced. 


tinuance of action 
taken under Act 
XXIII of 1931 as 
amended by Ordi- 
nance X of 1932. 


20. [Trial of, and completion of trials of offences against ordinance X of 1932.] 
pealed by the Criminal Law Amendment Act , 1935, S. 2. 


Re - 


[THE] CRIMINAL LAW AMENDMENT ACT, 1938. 
(ACT XX OF 1938). 

STATEMENT OF OBJECTS AND REASONS. 


“A large number of public speeches designed to 
dibsuade persons from enlisting in the Defence Poroes 
or, in the alternative, to incite would be recruits to 
commit acts of mutiny or insubordination after join- 
ing those Forces have; come to notice during the past 


18 months. The object of the speakers is clearly not 
the spread of pacifism, bub to dissuade would be 
recruits from taking part in any war in which the 
British Empire may become engaged. The Bill is 
designed to penalise these activities.” 

— Gazette of India, 18-8-1 908,' Tart V page 276, 


[THE] CRIMINAL LAW AMENDMENT ACT, 1938. 
(ACT XX OE 1938) a 
An Act to amend the criminal law . 


[14th September , 1938 ]. 


Whereas it is expedient to supplement the criminal law by providing for the punish- 
ment of certain acts prejudicial to the recruitment of persons to serve in, and to the disci- 
pline of, His Majesty’s Forces : It is hereby enacted as follows : — 

The Act has b£en applied to British Baluchistan, see Notification No. 309 -F, dated 15th December, 
1938, Gazette of India, 1938, Pt. I, Page 2041. 

1 " h) Tllis Act may be called the Criminal Law Amendment Act 1938. 
(2) It extends to the whole of British India. 

E f T® Province on such date as the Provincial Government 

may, by notification m the official Gazette, appoint in this behalf for such province. 
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2. Whoever — 


Dissuasion from 
enlistment and ins- 
tigation to mutiny 
or insubordination 
after enlistment. 


(a) with intent to affect adversely the recruitment of persons to sen 
in the Military, Naval or Air Forces of His Majesty, wilfully dissuad* 
or attempts to dissuade the public or any person from entering any sue 
Forces, or 


(6) without dissuading or attempting to dissuade any person from entering such Force, 
instigates the public or any person to do, after entering any such Force,^ anything which i 
an offence punishable as mutiny or insubordination under S. 27 of the Indian Army Act, 19L 
or Ss. 10 to 12 and 14 to 17 inclusive of the Naval Discipline Act as applied to the India 
Navy by the Indian Navy (Discipline) Act, 1934, or Ss. 35 to 37 inclusive of the Indian Ai 
Force Act, 1932. as the case may be, 

shall be punishable with imprisonment for a term which may extend to one year, or with fin 
or with both. 

No person shall be prosecuted for any offence under this Act except with the previot 
sanction of the Provincial Government. 

Exception 1 . — The provisions of clause (a) of this section do not extend to comments o 
or criticism of the policy of Government in connection with the Military, Naval or A' 
Forces, made in good faith without any intention of dissuading from enlistment. 

Exception 2 .■ — The provisions of clause (a) of this section do not extend to the case i 
which advice is given in good faith for the benefit of the individual to w T hom it is given, c 
for the benefit of any member of his family or of any of his dependants. 
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Reasonable cause for remand. 

345. Compounding offences. 

346. Procedure of Provincial Magistrate 

in cases which he cannot dispose 
of. 

347. Procedure when, after commence- 

ment of inquiry or trial Magistrate 
finds case should be committed. 

348. Trial of persons previously convicted 

of offences against coinage, stamp 
law or property. 

349. Procedure when Magistrate cannot 

pass sentence sufficiently severe. 

350. Conviction or commitment on evi- 

dence partly recorded by one Magis-* 
trate and partly by another. 

350A. Changes in constitution of Benches. 

351. Detention of offenders attending 

Court. 

352. Courts to be open. 

CHAPTER XXV 

Op the Mode of Takino and Recording 
Evidence in Inquiries and Trials. 

353. Evidence to he taken in presence of 

accused. 

854. Manner of recording evidence outside 
presid ency-towns. 

355. Record in summons-cases, and in 

trials of certain offences by first 
and second class Magistrates. 

356. Record in other cases outside presi- 

dency-towns. 

Evidence given in English. 
Memorandum when evidence not 
taken . down . by the Magistrate or 
Judge himself; ' 

357. Language of record of evidence. 

358# Option to Magistrate in eases under 

•" v : section 355. 

359, Mode of recording evidence under 
: section 356 or section 357. ~ 

360. Procedure in regard to such evidence 

: when completed. 

361* Interpretation of evidence to accused 
or his pleader. ' . - ; 

362. Record of evidence in President 

. Magistrates' Courts. - 

363, Remarks respecting demeanour of 

witness. 1 * - . * r ! * r • - ** - : 

KfilLlL 
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Sbciioss 

3>ji, Examination of accused how recorded" 
36% Record of evidence in High Court 

CHAPTER XXVI. 

Of the Judgment. 

366. Mode of delivering judgment. 

387. Language of judgment. 

Contents of judgment. 

Judgment in alternative. 

388. Sentence of death. 

Sentence of transportation, 

389. Court not to alter judgment. 

370. Presidency Magistrate’s judgment. 

STL Copy of judgment, etc., to be given 
to accused on application. 

Case of person sentenced to death. 

372. Judgment when to be translated. 

373* Court of Session to send copy of find- 
ing and sentence to District Magis- 
trate. 


CHAPTER XXYII. 

Of the Submission of Sentences for 
Confirmation. 

374. Sentence of death to be submitted by 
Court of Session. 

375* Power to direct further inquiry to be 
made or additional evidence to be 
taken. 

376. Power of High Court to confirm sen- 

tence or annual conviction. 

377. Confirmation or new sentence to be 

signed by two Judges. 

378. Procedure in ease of difference of 

opinion. 

379* Procedure in cases submitted to High 
Court for confirmation. 

380. Procedure in cases submitted by 
Magistrate not empowered to act 
under section 562. 


381. 

382. 

383. 

384. 

385. 

386. 

387. 

388. 




CHAPTER XXVIII. 

Of Execution. 

Execution of order passed under .se^ 
tion 376. 

Postponement of capital sentence c 
pregnant woman. 

Execution of sentences of transport 
tion or imprisonment in other case 
ihreetion of warrant for execution, 
w arrant with whom to he lodged, 
Warrant for levy of fine. 

Jineot of such warrant. 

Suspension of execution of senten 
, of imprisonment. 

Who may issue warrant. 


4**;* i. * 


Sections 

390, Execution of sentence of whipping 
only. 

391 « Execution of scntonco of whipping in 

addition to imprisonment. 

392. Mode of inflicting punishment 
Limit of number of stripes 

393. Not to ho executed by instalments. 
Exemptions. 

394. Whipping not to be indicted if offen- 

der not in lit state of health. 

Stay of execution, 

395. Procedure if punishment cannot be 

inilicied nndor section 394. 

396. Execution of sentences on escaped 

convicts. 

397. Sentence on offender already senten- 

ced for another offence. 

398. Saving as to sections 396 and 397. 

399. Confinement of youthful offenders in 

reformatories. 

400. Return of warrant on execution of 

sentence. 

CHAPTER XX LX. 

Of Suspensions, liiuurssioNS and 
Commutations of Sentences. 

401. Power to suspend or remit sentences. 

402. Power to commute punishment. 

402A. Sentences of death. 

CHAPTER XXX, 

Of previous Acquittals ok Oonyi tions. 

403. Person once convicted or acquitted 

not to be tried for same offence. 
PART VII 

On Appeal, Reference Revisions. 

CHAPTER XXXI. 

Of Appeals. 

404. Unless otherwise provided, no appeal 

to lie. 

405. Appeal from order rejecting applica- 

tion for restoration of attached 
property. 

406. Appeal from order requiring security 

for keeping the peaco or for good 
behaviour. 

406A. Appeal from order refusing to accept 
or rejecting a surety. 

407. Appeal from sentence of Magistrate 

of the second or third class. 
Transfer of appeals to first class 
Magistrate, 

408. Appeal from sentence of Assistant 

Sessions Judge or Magistrate of 
the first class. 

409. Appeals to Court of Session how heard. 

410. Appeal from sentence of Court of 

Session. 
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Sections 

411. Appeal from sentence of Presidency 

Magistrate. 

411A. Appeal from sentence of High Court. 

412. No appeal in certain cases when 

accused pleads guilty. 

413. No appeal in petty cases. 

414. No appeal from certain summary con- 

victions. 

415. Proviso to sections 413 and 414. 

415A. Special right of appeal in certain 

cases. 

416. [. Repealed ]. 

417. Appeal on behalf of Government in 

eases of acquittal. 

418. Appeal on what matters admissible. 

419. Petition of appeal. 

420. Procedure when appellant in jail. 

421. Summary dismissal of appeal. 

422. Notice of appeal. 

423. Powers of Appellate Court in disposing 

of appeal. 

424. Judgment of subordinate App’ellate 

Courts. 

425. Order by High Court on appeal to be 

certified to lower Court. 

426. Suspension of sentence pending 

appeal. 

Release of appellant on bail. 

427. Arrest of accused in appeal from 

acquittal. 

428. Appellate Court may take further evi- 

dence or direct it to be taken. 

429. Procedure where Judges of Court of 

Appeal are equally divided. 

430. Pinality of orders on appeal. 

431. Abatement of appeals. : 

CHAPTER XXXII. 

Op Reference and Revision. 

432* Reference by Presidency Magistrate 
to High Court. € 

433. Disposal of case according to decision 

of High Court. 

Direction as to costs. 

434. £ Repealed , ]. . 

435. Power to call for records of inferior 

_ Courts. . .. i 

436. Power to order inquiry* : _ j 

437. Power to order commitment/ ; 

438. Report to High Court. 

439. High Court's powers of revision. 

440. Optional with Court to hear parties. 

441. Statement by Presidency Magistrate 

of grounds of his decision to be 
considered by High Court. 

-442. High Court's order to be certified to 
lower Court or Magistrate. 


Sections 

PART VIII. 

Special Proceedings. 

CHAPTER XXXIH. 

Special provision relating to cases in 
which European and Indian British 

SUBJECTS ARE CONCERNED. 

443. Determination regarding applicability 

of this Chapter. 

444. Definition of “ complainant ". 

445. Procedure in summons-cases. 

446. Procedure in warrant-cases. 

447. Court to inform accused persons of 

their rights in certain cases. 

448. [ Bepealed ], 

449. Special provisions relating to appeal. 
450—463. [Bepealed], 

CHAPTER XXXIV. 

Lunatics. 

464. Procedure in case of accused being 

lunatic. 

465. Procedure in case of person commit- 

ted before Court of Session or 
High Court being lunatic. 

466. Release of lunatic pending investiga- 

tion or trial. 

Custody of lunatic. 

467. Resumption of inquiry or trial. 

468. Procedure on accused appearing 

before Magistrate or Court. 

469. When aceused appears to have been 

insane. 

470* Judgment of acquittal on ground of 
lunacy. 

471. Person acquitted on such ground to be 

detained in safe custody. 

Power of Provincial Government to 
relieve Inspector General of 
certain functions. 

472. [BepealedL 

473. Procedure where lunatic prisoner is 

reported capable of making his 
defence. 

474. Procedure, where lunatic detained 

under section 466 or 471 is 
declared fit to be released. 

475. Delivery of lunatic to care of relative 

or friend. 

CHAPTER XXXV. 
Proceedings in Case of certain 
Offences affecting the Administration 
of Justice. ' ' 

476. Procedure in cases mentioned in. 

section 195.. - * / 

476A. Superior Court may complain where 
subordinate Court has . omitted to 
do. SO. 
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Sections 

4753, Appeals. 

477, [ Hepealsdj . 

±7$. Power of Civil and Revenue Courts to 
complete inquiry and commit to 
High Court or Court of Session. 
47*j. Procedure of Civil or Eevenue Court 
in such cases. 

480. Procedure in certain cases of contempt, 

481. Eecord in such cases 

482. Procedure where Court considers that 

case should not be dealt with 
under section 480. 

483* When Registrar or Sub-Registrar to 
be deemed a Civil Court within 
sections 480 and 482. 

484. Discharge of offender on submission 

, or apology. 

485. Imprisonment or committal of person 

refusing to answer or produce 
document. 

486. Appeals from convictions in contempt 

cases. 

487. Certain Judges and Magistrates not to 

try offences referred to in sec- 
tion 195 when committed before 
themselves. 

CHAPTER XXXVI. 

Op the Maintenance op Wives and 
Children. 

488. Order for maintenance of wives and 

children. 

Enforcement of order. 

489. Alteration in allowance. 

490. Enforcement of order of maintenance. 

CHAPTER XXXVII. 
Directions of the Nature of a 
Habeas Corpus . 

491* Power to issue directions of the nature 
of a habeas corpus . 

49 1A. Power of High Court outside the 
limits of appellate jurisdiction. 


Sections 

CHAPTER XXXIX. 

Op Bail. 

496. In what cases bail to be taken. 

497. When bail may be taken in case of 

non-baiiabic offence. 

498. Power to direct admission to bail or 

reduction of bail. 

499. Bond of accused and sureties. 

500. Discharge from custody. 

501. Power to order sufficient bail when 

that first taken is insufficient. 

502. Discharge of sureties. 

CHAPTER XL, 

Of Commissions fob the Examination op 
Witnesses. 

503. When attendance of witness may be 

disponsed with. 

Issue of commission, and procedure 
*> thereunder. 

504. Commission in case of witness being 

within presidency-town. 

505. Parties may examine witnesses. 

506. Power of provincial Subordinate 

Magistrate to apply for issue of 
commission. 

507. Return of commission. 

508. Adjournment of inquiry or trials 
508A. Application of this Chapter to Com- 
missions issued in British Burma. 

CHAPTER XLI. 

Special Rules of Evidence. 

509* Deposition of medical witness. 

Power to summon medical witness. 

510. Report of Chemical Examiner. 

511. Previous conviction or acquittal how 

proved. 

512. Record of evidence in absence of 

accused. 

Record of evidence when offender 
unknown. 


PART IX 


CHAPTER XLIL 


492* 

493. 


494. 

m. 


Supplementary Provisions 
CHAPTER XXXVIII. 

Of the Public Prosecutor. 

x>°vv r a TP°i n i Public Prosecutors. 
Public Prosecutor may plead in all 
‘d'i cases under his charge. 

Pleaders privately instructed to be 
under his direction. 

Effect of withdrawal from prosecution* 
rer mission to conduct prosecution. 


Provisions as to Bonds. 

513. Deposit instead of recognizance. 

614. Procedure on forfeiture of bond. 

514 A. Procedure in case of insolvency or 
death of surety or when a bond 
is forfeited. 

51 4B. Bond required from a minor. 

515. Appeal ficm, and revision of, r orders 
under section 514. 

516* Power to direct levy of amount due 
on certain recognizances# 
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Sections 

CHAPTEE XLHI. 

Of the Disposal of Property. 

516A. Order for custody and disposal of pro- 
perty pending trial in certain 
cases* 

517. Order for disposal of property regard- 

ing which offence committed. 

518. Order may take form of reference to 

District or Sub-divisional Magis- 
trate. 

519. Payment to innocent purchaser of 

money found on accused. 

520. Stay of order under section 517, 518 

or 519. 

521. Destruction of libellous and other 

matter. 

522* Power to restore possession of immov- 
able property. 

523. Procedure by police upon seizure of 

property taken under section 51 
or stolen. 

Procedure where owner of property 
seized unknown. 

524. Procedure where no claimant appears 

within six months. 

525. Power to sell perishable property. 

CHAPTEE XLIV. 

Of Transfer of Criminal Cases 

526. High Court may transfer case, or itself 

try it. 

Notice to Public Prosecutor of appli- 
cation under this section. 
Adjournment on application under 
this section. 

626A. High Court to transfer for trial to 
itself in certain cases. 

527. Power of Provincial Government to 

transfer cases and appeals. 

528. Sessions Judge may withdraw cases 

from Assistant Sessions Judge. 
District or Sub-divisional Magistrate 
may withdraw or refer cases. 
Power to authorize District Magistrate 
to withdraw classes of cases. 

CHAPTEE XLIV-A. 

Supplementary. provisions relating 
to European and Indian British. 

SUBJECTS AND OTHERS. 

528A. Procedure of claim of a person to be 
dealt with as European or Indian 
British subject, or as European 
or American. 

528B. Failure to plead status a waiver. 

6280. Trial of person as belonging to class 

to which he does not belong. 

* 


Sections 

528D. Application of Acts conferring juris- 
diction on Magistrates or Courts 
of Session. 

CHAPTEE XLV. 

Of Irregular Proceedings. 

529. Irregularities which do not vitiate 

proceedings. 

530. Irregularities which vitiate proceed- 

ings. 

531. Proceedings in wrong place. 

532. When irregular commitment may be 

validated. 

533. Non-compliance with provisions of sec- 

tion 164 or 364. 

534. Omission to give information under 

section 447. 

535. Effect of omission to prepare charge. 

536. Trial by jury of offence triable with 

assessors. 

Trial with assessors of offence triable 
by jury. 

537. Finding or sentence when reversible 

by reason of error or omission in 
charge or other proceedings- 

538. - Attachment not illegal, person making 

same not trespasser for defect or 
want of form in proceedings. 
CHAPTEE XLVI. 
Miscellaneous. 

539. Courts and persons before whom affida- 

vits may be sworn. 

539A. Affidavit in proof of conduct of pub- 
lic servant. 

539B. Local inspection. 

540. Power to summon material witness, or 

examine person present. 

540A. Provision for inquiries and trial being 
held in the absence of accused 
in certain cases. 

541. Power to appoint place of imprison- 

ment. ® 

Eemoval to criminal jail of accused 
or convicted persons who are in 
confinement in civil jail, and 
their return to the civil jail. 

542* Power of Presidency Magistrate to 
order prisoner in jail to be 
brought up for examination. 

543. Interpreter to be bound to interpret 

truthfully. 

544. Expenses of complainants and witnesses 

545. Power of Court to pay expenses or 

compensation out of fine. 

546« Payments to be taken into account in 
subsequent suit., 

546 A. Order of payment of certain fees paid 
by complainant in non-ecgnbsar 
bk cases* 
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M'cered to be paid recoverable 

’ J.5S. 

’ proceedings. 

jo military authorities of per- 
i LUke to he tried bv Court- 


Ar-p: 
Powers rc 


o. 

S. 


8 . 

9. 


persons. 

lice io seize property sus- 
pected io he stolen. 

Power* of Sapeiior officers of police. 

Power to compel restoration of abduc- 
ted females. 

Compensation to persons groundlessly 
given in charge in presidency- 
tor* n. 

Power cf chartered High Courts to 
make rules for inspection of 
records of subordinate Courts. 

Power of other High Courts to make 
rules for other purposes. 

Forms. 

Case in which Judge or Magistrate is 
personally interested. 

Practising pleader not to sit as Magis- 
trate in certain Courts. 

Power to decide language of Courts. 

Provision for powers of Judges and 
Magistrates being exercised by 
their successors in office. 


SECTIONS 

560. Officers concerned in sales not to pur- 

chase or bid for property. 

561. Special provisions with respect to 

offence of rape by a husband. 
561A. Saving of inherent power of High 
Court. 

First Offenders. 

562. Power of Court to release certain con- 

victed offenders on probation of 
good conduct instead of senten- 
cing to punishment. 

Conviction and release with admoni- 
tion. 

563. Provision in case of offender failing to 

observe conditions of his recog- 
nizances. 

564. Conditions as to abode of offender. 
Previously convicted offenders. 

565. Order for notifying address of previ- 

ously convicted offender. 
SCHEDULE I.— [Repealed]. 

SCHEDULE II. — Tabular Statement op 
Offences. 

SCHEDULE III.— Ordinary Powers op 
Provincial Magistrates. 
SCHEDULE IV.— Additional Powers 
with which Provincial 
Magistrates may be 
invested. 

SCHEDULE V -Forms. 


CODE HOW AFFECTED BY SUBSEQUENT LEGISLATION 


-Amended by Acts 12 of 1S99 ; 6 of 1900 ; 1 of 

1903 ; 8 of 1913 ; 13 of 1916 ; 38 of 1920 ; 

1£ of 1922 ; 20 of 1923 : 35 of 1923 * a 37 of 
1923 ; 7 of 1921; 18 of 1924 ; 8 of 1925 ; 

23 of 1925 ; 29 ot 1925 ; 10 of 1926 ; 34 of 
1926 ; 36 of 1926; 25 of 1927 ; 21 of 1932; 

24 of 1934; 35 of 1934: 22 of 1939 ; 4 of 1940; 

35 of 1940 ; 14 of 1941 15 of 1941 ; 26 of 

1943 ; 27 of 1943; 28 of 1943 ; 2 of 1945 ; 
6 of 1945 ; 3 of 1946 ; 4 of 1946. 

—Adapted by A. 0. 

—Replied and amended by Acts 4 of 1900 ; 4 of 
1903 : 10 of 19U; 18 of 1919 ; 11 of 1923; 

12 of 1923 ; 18 of 1923 ; 2 of 1926 ; 32 of 

1925 ; 10 of 1327. 

—Repealed in part by Acts 4 of 1909 ; 15 of 

1910 ; 4 of 1912 ; 37 of 1925. 


Code how affected in — ■ 

Bengal — Beng. Act 7 of 1944. 

— (Temp.) Beng. Ord. I of 1947. 

Bombay — Bombay Acts 4 of 1902 ; 29 of 

1*j 35 ; * 12 of 1941 ; 30 of 1946. 
Central Provinces — 0 P & Berar Act 19 of 
1936. 

Madras — (Central) Act 5 of 1889. 

N-W. F. P.— N-W. E. P. Acts 10 of 1937; 

8 of 1938 ; 8 of 1940. 

Orissa— Reg. No. IV of 1937. 

Punjab — Punj Acts 10 of 1926 ; 1 of 1936; 
11 of 1940. 

— Regulation HI of 1901. 

— (Temp) Punj Ord XIV of 1946, 

United Provinces — U P Acts 6 of 1938 ; 

9 of 1940. 


COGNATE ACTS AND PROVISIONS 


1. 

2. 

3. 

4. 

5. 

6 . 

7. 

8 , 
0. 

10 . 

XL 

1& 


Cantonments (House Accommodation) Act, VI 
of 1923. S 37. 

Cattle-Trespass Act,-1 of 1877, Chapter V, VL 
Criminal Law Amendment Act, XIV of 1908. 
Criminal Law Amendment Act, XXIII of 1932. 
Criminal Law Amendment Act, XX of 1938. 
Electricity Act, IX of 1910, S 50. 

European Vagrancy Act, IX of 1874. 
Explosive Substances Act, VI of 1908, S 7. 
Extradition Act, XV of 1903, S 23. 

Foreign Relations Act, XTTT 0 £ 1932. 
Forfeiture Act, IX of 1859. 

General Clauses Act, X of 1897, Ss. 25, 26. 
Staten (Protection) Act, XI of 1964. 


14. 

15. 

16. 

17. 

18. 

19. 

20 . 

21 * 

22 . 

23* 

24. 


Indian States (Protection against Disaffection) 
Act, 1922,8 5. 

Penal Servitude Act, XXIV of 1855. 

Post Office Act, VI of 1898, S 72. 

Residency Magistrates (Court-fees) Act, IV of 

Presidency Small Cause Courts Act XV of 
1882, Ch.XIL ’ 

Presidency-Towns Insolvency Act, Hi of 1909, 
Ss. 45, 100, 104. 

Prevention of Seditious Meetings Act, X of 
1911, S 4, 6. 

Railways Act, IX of 1890, S 130. 

Reformatory Schools Act, VIII of 1897 
Stamps Act, II of 1899, S 72. 

Whipping Aofy IV of 1909. 
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[The Code of] Criminal Procedure, 1898 
(Act V of 1898)+ 

[22nd March, 1893.] 

An Act to consolidate <md amend the law relating to the Criminal Procedure. 

Whereas it is expedient to consolidate and amend the law relating to Criminal Proce- 
dure; 

It is hereby enacted as follows : — 


[a] For Statement of Objects and Reasons, see Gazette of India, 189T, Pt. V. p, 863 ; for Report of 
the Select Committee, see ibid., 1898, Pt. V. p, 19; and for Proceedings in Council, see ibid., 1897, Pt. VI, pp. 
288 and 254; and ibid.. 1898, pp. 22, 101 and 175. 

This Act has been declared to be in force in-Sonthal Parganas (with modifications), under the Sonthal 
P&raganas Settlement Regulation, 1872 (3 of 1872), S 3 and Sch [as to the modifications, see the Sonthal 
Paraganas Justice Regulation, 1833 (5 of 1893), S. 4); Chittagong Hill Tracts (with a reservation as to cases 
tried by certain persons), by the Chittagong Hill Tracts Regulation, 1900 (1 of 1900) S, 4 and sch*; 
British Baluchistan, by the British Baluchistan Laws Regulation, 1918 (2 of 1918), s 3 and sch 1; Panth 
Piploda, by the Panth Piploda Laws Regulation, 1929 (1 of 1929), S. 2 and sch.; Khondmals District by the 
Khondmals Laws Regulation, 1936 (4 of 1936), S. 3 and sch.; and Angul District by the Angul Laws 
Regulation, 1936 (5 of 1986), S. 8 and sch. 

PREAMBLE — Note 1. All 403 (FB). (Interpretation of the provisions of 


[1] Where the language is ambiguous, provisions 
of a section may be construed with reference to the 
scheme and arrangement of the Act. (’65) 5 Bom H C 
R (Or) 69 (73, 74) (FB) * (Vol 7) 1920 Mad 337 (337, 
338, 343) : 43 Mad 511 ; 21 Cri L Jour 402 (FB) *(’81) 
5 Bom 838 (347, 349) (FB) *(’07) 34 Cal 912 (915) : 6 
Cr L Jour 148 (DB). 

[2] The division into chapteis is an organic 
feature of the Criminal Procedure Code. (’06) 38 Cal 
292 (294) : 3 Or L Jour 12 (DB)* (’68) 5 Bom H C R 
(Cr) 69 (74) (FB). 

[3] All the sections under one chapter have refer" 
ence exclusively to matters within the purview of 
that chapter. (’68) 5 Bom H C R (Cr) 69 (74) (FB). 

[4] A doubtful point may be interpreted by a 
reference to the provisions on similar points in 
other parts. (Vol 31) 19+4 All 137 (142,160): I L R 
(1944) All 403:46CrL Jour 38 (FB) *(’71) 16Suth 
W R (Cr) 28 (30) (DB). 

[5] The Code provides for a machinary for the 
punishment and prevention of offences against the 
substantive criminal law. (’89) 13 Bom 590 (598) (FB) 
*(’03) 26 Mad 55 (65) (SB). 

[61 A penal statute must ha construed strictly 
(Vol 26) 1939 Bom 339 (8 t0) : I L R (1939) Bom 434 : 
40 Cr L Jour 891 (DB) *(Vol 26) 1939 Lah 81 (85) : 40 
Ori L Jour 497 (FB) *(Vol 23) 1936 Nag 78 (79) : 87 
Cri L Jour 688: IL R (1936) Nag 89 * (Vol 19) 1982 
Pat 281 (284) : S3 Ori L Jour 775 *(Vol 12) 1925 Mad 
289.(240) (DB) *(’12) 13 Ori L Jour 89 (DB) (Cal) 
(Penal Code S. 400) *(Vol 3) 1916 Cal 481 (489): 42 Cal 
1092 : 17 Ori L Jour 118 (SB) *(Vol 1) 1914 All 101 
(102): 15 Ori L Jour 291 *(Vol 26) 1939 Mad 968 (967): 
I L R (1940) Mad 87 * (Vol 24) 1937 Bom 28 (30) 488 
Ori LJour 145 (DB) * (Vol 23) 1936 Nag 55(62) : 37 
Ori L. Jour .474 (DB) * (’12) 13 Cri L Jour 54 (55) 
(Upp Bur) *<’01) 1901 Pun Re No. 24 (Or) (FB). 

[See (Vol 28) 1986-Pat 360 (352): 37 Ori LJour 877: 
15 Pat 108 (DB) * (Tol 19) 1982 All 441 (441): 54 All 
411 : S3 Cri L Jour 719.] 

[See however (Vol 27) 1940 Rang 104 (108): 1940 
Rang L R 12: 41 Cri L Jour 515 (DB) (Section admit- 
ting of only one reasonable interpretation — Such 
interpretation may be given even though it slightly 
disagrees with the natural meaning of words.] 

[7] A penal statute must be construed, in case of 
doubt dr ambiguity, in favour of the .subject. (Vol 81) 
1944 All 137 (145) : 46 Ori L Jour 38; I L R (1944) 


Criminal P C calculated to prejudice an accused per" 
bob, should be avoided. *(Vol 26) 1939 Lah 81 (85) : 

40 Ori L Jour 497 (FB) *(Vol 23) 1936 Oal 529 (531): 

37 Ori L Jour 1092 : I L R (1937) 1 Oal 169 (DB) 
*(Vol 23) 1936 Nag 55(62): 37 Cri L Jour 474 (DB) 
*(’37) I L R (1937) 1 Cal 309 (310) (DB) * (’30) 1930 
Mad W N 249 (2801 (DB) ’ (Vol 10) 1923 Mad 528 
(524): 46 Mad 605: 24 Cri L Jour 599 (FB) *(Vol 
15) 1928 Sind 1 (6, 7) : 22 Sind L R 157 : 28 Ori L 
Jour 913 fFB). *(Vol 16) 1929 Bom 81 (84) : 53 Bom 
149 : SO Ori L Jour 772 (DB) *(Vol 20) 1933 Pesh 3 

(6): 34 Ori L Jour 212 *(’70) 7 Bom H C R (Or) 

39 (40, 49) (FB). *(’87) 10 All 150 (154) (FB)* (’01) 

25 Bom 680 (693) (FB) *(Vol 6) 1919 Pat 556 (560) : 

4 Pat L Jour 435 ( 445): 20 Ori L Jour 545 (DB) 
*(Vol 19) 1932 Nag 174 (176): 28 Nag L R 302: 34 
Cri L Jour 811: *(’76) 1 Bom 308 (311) (FB) * (1900) 

24 Mad 271 (274) (DB). 

[8] No liability should be held to attach and no 
penaltv imposed by mere implication. (’79) 2 All 
301 (307) (FB) *(’01) 28 Cal 504 (508) (SB) ’(Vol 
3) 1916 Sind 8 (9): 10 Sind L R 9: 17 Cri L Jour 
364 (DB). 

[9] Courts should not extend or narrow down the 
scope or meaning of a penal provision by loose or 
strained construction. (Vol 10) 1923 Mad 528(531): 

46 Mad 605: 24 Ori L Jour 599 (FB) *(’13) 14 Ori 
L Jour 204 (206) : 87 Bom 402 (DB). - *(’88) 10 All 
150 (154) (FB). *(Vol 6) 1919 Pat 27 (34).: 4 Pat L 
Jour 74: 20 On L Jour 161 (FB) *(’79). 3 Bom 150 
(161) (DB) *(Vol 18) 1931 Nag 177 (177): 27 Nag L R 
270 : 32 Ori L Jour 1266, *092) 15 Mad 823 (330) 
(DB) *(’10) 4 Sind L R 44 (46) (DB) *(’09)9 Ori L 
Jour 589 (544) : 5 Nag.L R 69. • *(’93-1900) 1893-1900 
Low Bur-Rul -284 (284V *(88-1900) 1888-1900 .Low 
Bur Sul i21 (i22). '*(’09) 18 Ori L Jour 895 (400) : 3 
Sind L R 66 (SB). * 

[10] Matter both within the letter and the spirit 
of the enactment — Court cannot mate out any ambi- 
guity in its language by referring to the intention of 
the legislature. (Vol 28) 1941 Sind- 160 (164,165): . 
I L R (1941) Ear 171 : . 43 Cri L Jour 82 (DB) *(Vol 
27) 194Q .Sind 97.(100) : 41 Cri L Jour 750: I-L-R - 
(1940) Ear 287 (DB). *(Vol 27) 1940 Lah 129 (132): 

41 Cri L Jour 591 : I L R (1940) Lah ;242 tPB), . 

*(’70) 7 Bom H O R 39 (40)(FB}*.(18g7}7: Mho lad 
App 72 (103) (PC). ■ • . V ‘ . 

[See. (Vol 9) 1922 PO 257 (261) : 45 Mad-475; 49 Lad - 
App 211 (PO).] 
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?, r : r * r x ^ 2 ^ force, by notification under the Scheduled Districts Act, 1874 (14 [XIV] 0 f 
:t :c^^]pdD-tnctsin theGanjani and Vizagapatam—sw Port St. George Gazette, 1898, 

r ^ p. i p Qg 9 « and by notification under the same section ana section 

:^ 3 ;“ e r : S'd.eduied D stricts, ’namely. the Districts of Hazuribagh _ Loliardnga (now the 
n~ 7at + P 1899. Pt. I p, 44), Manbhum and Palamau and m Pargana Dhalbhum 
- tLtT Smgbuum. District — see Calcutta Gazette, 1898, Pt. I, p. 714 and Gazette of India, 

; r m Ge-ta-’n districts on the Sindh Frontier, see the Sindh Frontier Regulation, 
the Sindh Frontier Regulation, 1892 (3 of 1892); (2) the Andaman and Nicobar 
- <\e and Nicolai Islands Regulation (3 of 1876), s 13. 

r bVo, Lt notification under the Assam Frontier Tracts Regulation, 1880 (2 of 
-r" " ; . the Klu'st and Jaintia Hills, the Naga Hills, the North Cachar Sub-division 

th- k^inr HJ1 tracts in the Nowgong District, the Dibrugarh Frontier Tracts in 
and the Lushai Hills— Assam Gazette, 1S98, Pt. II, p. 788 and Assam Code, 


A- "v it> ayp.-C 


II, Appendix II-C. 


PART 2 


Preliminary 

CHAPTER I 

1. ( 1 ) This Act maybe called the Code of Criminal Procedure, 1898 ; and it shall 
S hart u He. Com- come into force on the first day of July, 1898. 
mcemenu 


( 2 ) It extends to the whole of British India; but, in the absence of any specific provision 
^ to the contrary, nothing herein contained shall affect any special or local 

£ ^* law novv in force, or any special jurisdiction or power conferred, or any 

>ecial form of procedure prescribed, by any other law for the time being in force, or shall 


>piy to — 


reamble (ccnid.) 

[11] The e rules apply to the penal provisions of 
her statute*. (Vol 31) 1944 Nag 149 (151) ! I L R 
344) Nacr SI 5 *: 46 Cri L Jour 247: *(V 0 i IS) 1931 All 
1 (m): 58 All 445 (DB) *(Vol 4) 1917 All 414 (414): 

Cri L Jour 45 "(’87) 11 Mad 253 (256) (DB) *(’89) 
Bom 1«0 (186, 187) (DBj "('OS) 31 Mad 408(413) 
>B) *(’91) 19 Cal 35 (46) *(Vol 9) 1922 Bom 97 
3, 99): 46 Bom 657: 23 Cri L Jour 259 (DB) *(31) 14 
ig L Jour 87 (88) *(VoI 14) 1927 Ring 193 (194) : 5 
lag 244 (DB; *(Vol 19) 1932 Pat 281 (284) : 33 Cxi 
Jour 775. *(*81) 8 Cal 259 (262) (DB). 

[12] Retrospective effect to a Criminal Law can- 
)t be given by an executive older of Government 
r ol SO) 1943 Sind 39 (45) : 44 Cri Law Jour 293 

;R). 

[13] Though the Code is exhaustive with regard 
t matters specifically dealt with by it, the Court 
.ay act on the principle that every procedure 
lould be understood as permissible till it is shown 
> be prohibited by law. (Vol 27) 1940 Nag 390 
;92): IL R (1942) Nag 383: 42 Cri L Jour 208. 

SECTION I— SYNOPSIS 


1* Criminal Procedure. 

2. Extent — British India. 

3. “In the absence of any specific provisioi 
to the contrary”. 

Special Law. 

Local Law. 

Special jurisdiction. 

Special powers. 

at Calcutta, Madras and Bombay. 
Village headman in Madras. 

Village police officers in tbe Presidenc 
of Bombay. 

Any special form of procedure. 

1. Criminal procedure. [11 Criminal Cour 
to * matters which are propel 

jurisdiction of Civil Courts. (*38) 40 Pr 


4. 

5 . 

6 . 
7. 

a. 

9 . 

10 . 

11 . 


LR 967 (968) * (Vol 30; 1943 Sind 152 (155) : IL R 
(1943) Kar 112 : 44 Cri L Jour 761 (DB)* (Vol 29) 
1942 Lfih 122 (123): 43 Cri L Jour 632 * (Vol 10) 1923 
All 544 (541) : 24 Cri L Jour 693 : * (Vol 11) 1924 All 
1 (7) : 45 All 656 : 24 Cri L Jour 817 (DB) * (Vol 1) 
191 1 Sind 17 (17) : 7 Sind L R 100 : 15 Cri L Jour 383 
(DB) * (1900) 27 Cal 131 (132) (DB) + (’23) 24 Cri L 
Jour 245 (247 (Pesh). 

[See also (Vol 19; 1932 Pat 215 (217) : 11 Pat 523 : 
33 Cri L Jour 864 (DB) * (Vol 19) 1932 Pat 189 (191): 
33 Ctl L Jour 509 (DB). 

[2] -Tiio existence of a Civil remedy is no reason 
for a Criminal Court to refuse trial of an ofience, 
where one has been committed. (Vol 20) 1933 All 42 
(42) : 83 Cri L Jour 884. 

[See also (Vol 7) 1920 Pat 810 (810) : 22 Cri L 
Jour 238]. 

[3] It is the duty of a Judge in a criminal case to 
see that all relevant evidence is brought before him. 
(Vol 8) 1921 All 202 (204) : 43 All 283 : 22 Cri L Jour 
210 (DB). 

[4] In criminal case the Judges cannot ignore 
points which strike their attention merely because 
counsel have omitted to argue them. (Vol 30) 1943 
Nag 26 (33, 34) : I L R (1943) Nag 154 : 44 Cri L 
Jour 345 (DB). 

2. Extent — British India — [1] For definition of 
the expression “British India” see the General 
Clauses Act (X of 1897). 

[2] British Baluchistan is part of British India. 
(Vol 28) 1941 Sind 20 (21, 22) : 42 Cri B Jour 326: 
ILR (1941) Kar 247 (FB) (Overruling (Vol 27) 1940 
Sind 154 : 42 Cri L Jour 49). 

, CQ The following special tracts though in Bri- 
tish territory are governed by special regula- 
tions 

(a) Chittagong Hill Tracts. (1900) 27 Cal 654 
(654) (DB). 

® N nrvm 0301x31 Hills - (’") 26 Cal 874 (878) 
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(a) the Commissioners of Police in the towns of Calcutta, Madras and Bombay, or 

the police in the towns of Calcutta and Bombay j 

(b) heads of villages in the Presidency of Port St. George ; or 

(c) village police-officers in the Presidency of Bombay ; 


S. 1 (contd.) 

(c) Garo Hills, (’ll) 12 Cri L Jour 10 (10) 

(Cal). 

(d) The tributary Mahal of Kherenjar. (’87) 16 

Cal 667 (675) (DB). 

(e) Mewas Estate in West Khandesh. (Vol 3) 

1916 Bom 313 (314) : 17 Cri L Jour 533 
(DB). 

[4] The following places do not forrojpart of 
British India : — 

(a) The tributary Mahals of Moharbhunj. (*82) 

8 Cal 985 (990, 992) (FB) * (Vol 4) 1917 
Cal 612 (612) : 17 Cri L Jour 128 (DB). 

(b) The tributary Mahals of Orissa. (’02) 29 

Cal 400 (401, 402) (DB). 

(c) The Civil Station of Wadhavan. (’12) 13 

Cri L Jour 790 (792) : 37 Bom 152 (DB). 

(d) The Native States. (’06) 38 Cal 219 (252, 

258) : 33 Ind App 1 (PC). 

(e) The Foreign States. (’32)5 Mad 23 (24) 

(DB) * (Vol 10) 1923 All 64 (65): 45 All 
18 (DB). 

(f) Quetta. (Vol 27) 1940 Pesli 80 (31) ! 41 Cri 

L Jour 857. 

[5] In certain areas outside British India the 
Code is in force for the following reasons: — • 

(a) By special powers vested in the Governor- 

General in Council. (Vol 27) 1940 Sind 
154 (156) : 42 Cri L Jour 49 (DB). This 
decision was partly overruled in (Vol 28) 
1941 Sind 20: I L R (1941) Ear 247 : 42 
Cri L Jour 326 (FB) which held that Bri- 
tish Baluchistan was included in British 
India). * (Vol 27) 1940 Pesh 30 (31) : 41 
Cri L Jour 857 * (Vol 3) 1916 Mad 589 
(589) : 39 Mad 942 : 16 Cri L Jour 773 
(DB) (Bangalore). * (’ll) 12 Cri L Jour 
535 (535) : 34 Mad S4B (DB). 

(b) By treaty. (’98) 25 Cal 20 (33) : 24 Ind 

App 137 : 1897 Pun Be No 6 (Or), (PC). 

(c) By Orders in Council of His Majesty. (’94) 

1894 Rat 710 (711). 

[6] The transfer of a part of the British terri- 
tory in which an offence was committed, to a Native 
State will not affect the jurisdiction of a British 
Indian Court to proceed with an appeal or with the 
trial in a case validly pending before it on the date 
of such transfer (’ll) 12 Cri L Jour 401 (401) : 38 
All 578 (579) (DB) (Appeal) * (’ll) 12 Cri L Jour 
470 (470, 471) (All) (Appeal) * (12) 18 Cri L Jour 
575 (576) : 34 All 451 (454) (DB). (Trial) * (12) 
13 Ori L Jour 169 (170) : 34 All 118 (120) (HE) 
(Trial). 

[7] The transfer of one district from one Pre- 
sidency to another in British India does not prevent 
the Code from operating therein or deprive the ac- 
cused of his rights under it. (1864) 2 Bom H C R 
(Or) 106 (111, 116, 117). 

[8] The procedure laid down in the Code applies 
to offences committed on : — 

(a) Territorial waters. (Vol 3) 1916 P C 21 

(25) : 89 Mad 617 : 43 Ind App 192 (PC). 

(b) The high seas for offences by British Sub- 

jects. (Vol 23) 1936 Sind 3 (4» &): 87 Cri L 
Jour 314 : 29 Sind L R 281 (DB) * (Vol 
14) 1927 Mad 688 (688) : 28 Cri L Jour 
548 (DB) * (’01) 25 Bom 636 (638) (DB).' 


* (’90) 14 Bom 227 (230) (DB) * (’ll) 12 
Cri L Jour 198 (204) : 5 Low Bur Rul 221 
(FB) * (’94) 21 Cal 782 (784) (DB) * (’89) 
16 Cal 238 (244) (DB). 

3. “ In the absence of any specific provision 

to the contrary.”— [1] One provision can be said to 
be “a specific provision to the contrary” when it 
completely covers the field of operation of the other 
and lays down a contrary rule for the entire field so 
as altogether to nullify the other. (Vol 29) 1942 Cal 
593 (601, 602) : 44 Cri L Jour 145 : 1 L R (1942) 1 
Cal 436 (DB). „ 

[See also (Vol 28) 1941 Bom 146 (148) : 42 Cri B 
Jour 519 : 1 L R (1941) Bom 338 (DB). 

4. Special law— [1] Special law does notin** 
elude the following: — 

(a) Local Family law. (Vol 6) 1919 Mad 193 

(194) : 20 Cri L Jour 733 (DB) * (’99) 22 
Mad 246 (247) (DB). 

(b) The English Common Law. (Vol 12) 1925 

Rang 345 (347) : 3 Rang 524 : 27 Cri B 
Jour 321 (DB). 

[2] The following were held Special laws 

(a) The Coroners Act. 

(b) Indian Extradition Act, 

(c) Abkari Act. 

(d) Sind Frontier Regulation, 3 (HI) of 1892. 

(e) Salt Act. 

(f) Banker’s Book of Evidence Act, 1891. 

[3] Special law does not exclude the operation of 
the Criminal Procedure Code in the absence of a pro- 
vision express or implied to that effect. (Vol 33) 
1946 Sind 67 (68) : I L R (1946) Sind 439 * (Vol 13) 
1926 Cal 786 (788) : 53 Cal 681 : 27 Cri L Jour 984 
(DB) * (’04) 1 Cri L Jour 13 (19) : 31 Cal 1 (DB) * 
(’98) 22 Bom 596 (601) (DB) * (’10) 11 Ori L Jour 117 
(117) : 13 Oudh Gas 7 * (Vol 19) 1982 Lab 436 (437) : 
13 Lah 585 : 33 Cri L Jour 333 : * (Vol 19) 1932 
Sind 166 (167) : 26 Sind L R 402 : 34 Cri L Jour 166 
(DB) * (Vol 9) 1922 Mad 215 (216, 218) : 45 Mad 14 : 
23 Cri L Jour 490 (DB) * (Vol 30) 1943 Pat 245 (250): 
22 Pat 433 : 45 Cri L Jour 177 (SB) * (Vol 32) 1945 
Pat 69 (70) : 23 Pat 22 : 46 Ori L Jour 420 (DB) 
(Having regard to S 3 of the Defence of India Act, 
any provisions of the Criminal Procedure Code, in- 
consistent with anything in the Defence of India Act 
or Rules must be regarded as repealed). 

[4] The law of Evidence is a special enactment 
on a specific subject which the former and not the 
Criminal Procedure Code governs, in the absence of 
a provision to the contrary. , (Vol 29) 1942 Pat 156 
(158) : 43 Ori L Jour 615 (DB) * (Vol 28), 1941 Bom 
146 (148, 149) : 42 Cri L Jonr #19 ; I B R (1941) 
Bom 333 (DB) * (Vol 26) 1939 Mad 856 (858) : 
I L R (1939) Mad 947 : 41 Cri B Jour 41 (DB) * 
(’09) 10 Cri L Jour 489 (441, 442) ; 31 All 592 (FB) * 
(Vol 18) 1926 Lah 88 (90) : 7 Lah 84 : 27 Cri L Jour 
709 (DB) * (’12) 13 Cri L Jour 305 (349) : 85 Mad 

247 (SB). , , „ x , 

[5] An Ordinance passed hy the Governor-General 
may in effect modify the operation of this, Code by 
enacting something repugnant to the provisions of 
the latter. (Vol 30) 1943 All 379 (385) :IB R (1944) 
All 42 : 45 Cri L Jour 491 (FB) * (Vol SO). 1948 Pat 
245 (258) : 22 Pat 433 : 45 Cri L Jour 177 ; (FB) * 


44 Cri B Jour 273 (FB). 
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rsEs com os'] criminal procisdurb, isss is. « 

- m. Anvprnmentl may, if it thinks lit, ] by notification in 

Frcy-.^ -;.V'^w° ny o' the provisions of this Code, with any necessary modifioa- 

r, [Jll.C'fs J'J u-C, C-vLb— tU t-iJ-J * 


WV'* 


modifioa- 

,t;.au. — * 

r-, ^nc 8 pt 0 r l persons. - 

^ISS2— S. i ; 1872 — Ss. 1,540, 541 ; 1861— Ss^l* 441,4^.] 

>: SX^vernor-OsJieral in Council” were -<?*«**■'* >T i}l e Evolution 

A . :> U'ZS v 35 'xkxVIZQ o: 1020) S. 2 and Soli. I. 


S. 1 

-e- S, 530 o: the Code was Iield a “special” law. 
;yVj" 23 '* 1386 B'na 350 {35*2) : 37 Cri L Jour 920 
;C;:r^f '*'r no: -tWded in manner provided by S 
'6^0* C S. M, E wdracfl Ac\ prevents such confes- 
sion from b*in- prove i — Still S 533 of the Code being 
a Won:: 1 nrc'\tt"~’i to the contrary provents it from 
) -h vjcap^W** of proof). 

5. Local Law.— 1 "!] TU following were held to 
r* local law- : — 

V* Bens?! Regulation 6 (VI) of 1S25. 
fb) B-ujca: Criminal Law Amendment Act. 

(c) Bom* -ay Gambling Act, 4 (IV) of 1887. 

(a) VW E. P. Crimes Peculation, 3 (III) of 

1 ^ 01 . 


(e» Aden Courts Ac 4 *. 

F*2] A local hw does not necessarily include all 
the rules and bye-laws made thereunder. (Vol 16) 
1929 Pang 7-1 (7.*) : 6 Rang 791 : 30 Cri L Jour 509 
^ C2G 1801 Pun Re Vo 23 (Cr) p 81. 

6. SpecHl iunsdiction. — [1] A law dealing with 
a spec: 6c ruyLoi-mattor and giving jurisdiction 
over it cam* repealed by a general provision. 
{*72) 7 Mai H. C. R. Apo. vi (vi). Proceedings, 4th 
June 1S72. 


[2] The special jurisdiction created in the 
undermentioned instances is not, to that extent, 
affected by ths provisions of the Criminal Proce- 
dure Code: — 

(a) The -necial jurisdiction conferred on the 
second class Magistrate over offences under 
the Bi/nhav Abkatt Act, 5 fV) of 187S. (*86) 
10 Bom 181 (132, 138) (LB). 

(b) The =p?ci' , l jurisdiction of the English 
CousuU«- Court at Zanzibar over foreigners 
under the British protection. (’95) 19 Bom 
741 (744) <DB). 

(c) The jurisdiction of the Bombay Sigh Court 
to try a Native Indisn subject for murder at 
Z amour. (’79) 3 Bom 334 (3394. 

(d) The Jurisdiction of Bnttsh Courts over a 
“Britioh protected person” under the China 
and Corea Order in Council. (Vol 1) 1914 P C 
155 (157) : 15 Cri L Jour 326 (PC). 

(e) The power bv the HVh Court under Charter 
Act of (i) Revision. (’98) 26 Cal 188 (192, 198) 
(DB\ 

fii) Superintendence. (’08) 7 Cri L Jour 499 
(501) (DB) (Gal). 

(0 The extraordinary original criminal jurisdic- 
tion of the High Court under Cl. 24 of the 
letters Patent. (Vol 19) 1932 Cal 123 (123): 
33 On L Jour 219 (LB). 

(g) The jurisdiction of the Governor-General to 
puss Ordinances. (Vol 20) 1938 Bom 1 (3) : 57 
Bom 93: 34 Oh L Tour 199 (SB) * (Vol 20) 

S?db 5 3t(s8!>:600 *! 6M: 34 0,1 ' 1 3 “” 
w <™>= 88 <« 1 *°« 
[See also (Vol 7) 1920 P 028 (26V 1 T, a k one. 

47 lad App 123 : 210^^0^456 (^0)], 


(b) The special jurisdiction creaVO ivy the Bea. 
gad Criminal Liw Amendment Act. (Vol 20) 
1933 Cal 1 (2) : 33 Cri L Jour 337 (PB). 

(i) The Special jurisdiction ereaied by the Mer- 
chant Shipping Act. (’1?) IS Cri L Jour 216 
(246): 39 Cal 487 (DB). 

(]) Tile jurisdiction of Ibe T-Th'h OouH to issue 
Writ of certvu at i. (Vol 6) 1910 P 0 31 (35)* 

43 Mad 140: 49 Tud App 176: 20 Or! L Joa^ 
593 (PC). 

[See (Vol Pi 1918 trad 1200 (1208, 1209): 39 Mad 
1164 : 18 Cri L Jour 2?9 (SRVK 

(k) The jurii-diction of special tribunals created 
under ihe T> c f enee of India Act. (Vol 5) 1918 
Pat 103 (107V. 19 fir i I. Jour 833:3 Path 
Jour B81 (FBI ’ (Vol l) 1917 Bib 338 (iflQV 
18 Cri L J on r 927 (928, 929) : 1917 Pun Be 
No. 38 (Or.) (T)B). 

TSee (Vol K) 1918 Put 155 (162): 19 Cri L Jour 281: 

3 Pat 537 (PB)]. 

(l) Special jurisdiction under S. 13 of Act 19 
(XIX) of 1839. (’08) 5 Bom HO R Or. 6 
( 6 ). 

(m) Magisterial powers under Madras Village 
Courts Act, 2 (ID of 1920. (Vol 12) 1025 Mad 
465 (466) : 48 Mad 302. 

7. Special powers. — [1] Surrender of offenders 
— Powersof High Court under this Code, are subject 
to the special power conferred on Hie (rovemment 
under tbo Indian Kxtradition Act. (Vol 20) 1933 Bat 
295 (297) : 12 Pat 347 : 34 Cri L Jour 932 (DB). 

[9] Ttie power of the High Court as a superior 
Court of Record io punish summarily for contempt 
is not affected by the Criminal ProeedurnCode. (’84) 
10 Cal 109 (1 33)'* 10 Tnd App 171 (PC) * (YollS) 
1926 All 023 (626, 628, 038) : 48 All 711 (SB) * (1900) 

2 Bom L R 130 (1.81) * (Vol U) 1027 Dab 010 (611): 
28 Cri L Jour 727 fSB) * (Vol 13) 1920 Dab 1 (2); 

6 Lali 528 : 26 Cri D Jour 1409 (SB) * (’01) 24 Mad 
523 (548u) (SB). 

[See also (Vol 29) 1912 Lab 10P (107): 43 Cri L 
Jour 599 : 1 L R (1942) Lab 41 1 (MB)]. 

T3] Powers of departmental punishment exercised 
— Liability under Penal Law is not taken away, (’ll) 
12 CriL Jour 143(141) (Lah) * (Vol 2) 1015 Lab 
350 (350) : 1915 Pun Rc No. 26 Cr: 16 Cri L Jour 
788. (DB). 

_M_ The Chief Presidency Magistrate granting or 
dismissing claim for compensation under S. 45 of the 
Bombay City Police Act (1902) dees so under Special 
powers. (Vol 171 1930 Bom 486 (486): 54 Bom 664: 
32 Cri L Jour 397 (DB). 

8. Poli ce at Calcutta, Madras and Bombay.— 

[1] The Code does not apply to the Police in the 
presidency towns of Bombay *uid Calcutta. (Vol 25) 
1938 Cal 545 (546V. 39 Cri LJour 842 * (’88) 15 
Cal 595 (606) (PB) * (Vol 17) 1030 Bom 158 (159): 
54 Bom 528: 31 Cri L Jour 1008: * (Vol 13) 1926 
gjl im (U27) : 54 Cal 218:27 CriL Jour 1201 
(i JB). 

pi f-l’c code applies to a Magi strata who is not a 
SSh 0 ®. ?* oer - (Vol 18 ) 1926 Pat 279 ( 282 ); 5 Pat 171 ; 
27 Cri L Jour 957 gg(DB). 
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2. [Repeal, of enactments, notifications, etc., under repealed Acts. Pending cases.] 
Repealed by the Repealing and Amending Act, 1914 (10 [X] of 1914). 


3 . (l) In every enactment passed before this Code comes into force in which reference 

is made to, or to any chapter or section of, the Code of Criminal Procedure, 
Codf S. 6 of Criminal ActXXY of 1861 or Act X of 1872, or Act X of 18b2, or to any other 
Procedure and other enactment hereby repealed, such reference shall, so far as may be practi- 
repeaied enactments. cable, be taken to be made to this Code or to its coi responding chapter or 
section. 

(2) In every enactment passed before this Code comes into force the expressions 
“ Gfiieer exercising (or ‘having 7 * * 10 11 ) the powers (or 4 the full powers 7 ) of a 
former^lcts* 13 %U ^fcgisfrate,*” “ Subordinate Magistrate, first class, 77 and “ Subordinate 
former c . Magistrate, second class, 77 shall respectively be deemed to mean “Magistrate 

of the first class, 7 ‘ “ Magistrate of the second class ' 7 and “Magistrate of the third class, 77 the 
expression “ Magistrate cf a division of a district 77 shall be deemed to mean “ Sub-divisional 
Magistrate," the expression “Magistrate of the district shall be deemed to mean “District 
Magistrate 77 , the expression “Magistrate of Police 77 shall be deemed to mean “Presidency 
Magistrate, 77 and the expression " Joint Sessions Judge 77 shall mean “ Additional Sessions 
Judge 77 . 

[1882— S. 3 ; 1872— S, 2, paras 3 and 4]. 

4 . (I) In this Code the following words and expressions have the following meanings, 

Definitions . unless a different intention appears from the subject or context: — 

(1882— S/4, para ( 1)15 1872— S. 4 para..l ; 1861— S. 2.]. 

(a) “ Advocate General 77 includes also a Government Advocate or, where there is no 

« Advocate Advocate-General or Government Advocate, such officer as the a [Provin- 

General ” cial Government] may, from time to time, appoint in this behalf ; 

[1882— S. 4 (kj.] 

[a] Substituted by A. 0. for “ Local Government ”, 


S. 1 ( contd .) 

But see (’88) 15 Cal 595 (606) (PB) * (’97; 21 Bom 

495 (499)]. 

9. Village headman in Madras. — [1] The vil- 
lage headman can be a complainant although in 
proceedings which he takes as headman he is not 
governed by the Code. (Vol 11) 1924 Mad 730 (730): 
25 Cri L lour 221 * (’88) 11 Mad 375 (376) (DB). 

[2] The village headman is not a Magistrate for 
the purposes of the Code except as provided therein. 
(’03) 26 Mad 394 (402) (bB) * (Vol 1) 1914 Mad 694 
(695, 696) : 39 Mad 1006 : 15 Cri L Jour 431 (DB). 

10. Village police officers in the Presidency 
of Bombay. — [1J The ancient village system 01 
police remains unaffected by the Code, except when 
the Code contains a specific provision to the contrary. 
1*95) 19 Bom 612 (613) (DB) * (Vol 6) 1919 Bom 79 
(79, 80): 20 Cri L Jour 815 (DB). 

[2] The Code applies in the case of a complaint 
against a village police officer, although procedure in 
the Code does not govern actions o t village police 
officers as such. (Yoi 25) 1988 Bom 489 (490): 40 Cri 
L Jour 116 (DB). 

11. Any special form of procedure. — [1] The 

special procedure in Bombay Prevention of Gambling 
Act, 4 (IV) of 1887, overides the general law of proce- 
dure enacted in S. 342, Gr. P. C., whenever latter is in- 
consistent. (Vol 1) 1914 Sind 45 (46): 16 Cri L Jour 
447: 8 Sind L R 309 (DB). 

SECTION 3— Note 1. 

[1] References to sections of the repealed Code 
have to be taken to be made to the corresponding pro- 
visions of the present Code. (’89) 12 Mad 94 (95, 96) 
(PB)— (Reference in the Reformatory Schools Act of 
1876 tg Sr |1S of the Code of 1872 should be taken to 


be reference to S. 399 of the Code of 1882 after the 
passing of that Code.) * (98) 25 Cal 333 (339) (DB) 
(Do). 

[2] The following class of Magistrates are meant 
in the following Acts by the expression “Officer in- 
vested with full powers of Magistrate, authorised to 
exeyeiseany of the powers of the Magistrate’* etc., 

(a) A first class Magistrate in the Public Gam- 
bling Act 3 [HI) of 1867. (’12) 18 Cri L Jour 716 
(716): 34 All 597. 


(b) Presidency Magistrate in the Calcutta Port 
Act, 1890 (Vol. 6) 1919 Cal 1 (2) : 47 Cal 147 : 
20 Cri L Jour 782 (DB). 

(c) Presidency Magistrate in the Workman’s 
Breach of Contract Act 13 (XIII) of 1S59. (’98) 
25 Cal 637 (638) (DB), 

[3] A Joint Sessions Judge under the Code of 1882 
became an Additional Sessions Judge under the Code 
of 1898 without a fresh appointment. (’98) 2 Cal 
W. N-cecv (cccv). 


SECTION 4 (1)— Note 1, 

[1] Meaning of words and expressions used in 
this Code should be fixed with reference to the, defini- 
tions contained in the Code itself. (Vol. 13) 1926 
Sind 58 (61) 2 25 Sind L R 345 (PB)* (’85) 12 Cal 430 
(433) (D B)* (’03) 30 Cal 910 (916) (PB). 

[2] Unless a diSerent intention appears from the 
subject or context the meaning assigned to a word 
under this section should be given. (Vol 30) 1943 
All 6(6, 7) : 44 Cri L Jour 165 : 1 L R 1948 All 29 * 
(’12) 13 Gri L Jour .826 (827) : 40 Cal 860 (PB), 

[3] W hen a definition “ includes ” certain persons 


Cal 483 (492, 493) (^B), 
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• i •> or -nee " merns an offence show n as bailable in the second schedule, or 
w hich is made bailable by any other law for the lime being in force 5 and 
"non-b&ilatie offence ” means any other offence : 


c? 


1SS2 — 5. 4 , 



>j Cl. ,<T; v, 
r -f r. 


; 1S72 — S. A last two paras.] 

,rge " includes any head of charge when the charge contains more heads 
than one : 

„ „ ■* *> o ■» * 

a[ * 

- TlI , cu 'ud by tbe Repealing and Amending Act, 1923 (11 [XIj o£ 1923), S. 3 and Sch. II. 

{(•■) “Clerk of the Crown" includes any officer specially appointed by 
: the Chief Justice to discharge the functions given by this Code to the 
Clerk of the Crown. 


(IS82— S. 4 \i). ] 

(f) " cognizable offence " means an offence for, and “ cognizable case ” means a case 

in, which a police-officer, within or without the presidency-towns, may, in 
accordance with the second schedule or under any law for the time being 
.cMc Lase. & in force, arrest without warrant : 

[1882— S. 4 (q), para (1) ; 1872— S. 4, para 19.] 


S. 4 il) (could,) 

[i] Tue werd “includes” is a term of extension 
fmd is generally used in order to enlarge the mean- 
ins the words or phrases occurring in the body of 
the Code. :'0GJ 4 Cii L Jour 23(31): 30 Bom 558 
(DB). 

[5] The word “means 1 ’ is u ted to exhaust the 
sign ideation of the word interpreted. (’78) 2 Mad 5 
(7) iBB; (Casa under General Glauses Act, 1 (I) of 
ISCd * ( Vcl 8) 1013 All 1GS (170' : 40 All 803 : 19 Gri 
L -Jour 615 (DE). 


SECTION 4 (1) .(a) — Note 1. 

[1] Judgment of a Special Criminal Bench of the 
High Court constituted under S. 6 (b) of the Indian 
Criminal Law Amendment Act, 190S is open to review 
on a certificate granted by the Advocate-General 
under Oh £6 of the Letters Patent (’12) 13 Gri 
L .Tour 352 <354) : 85 Mad 397 fFB). 

[■2] The Advocate-General mu^t hear both counsel 
ior prisoner and Crown before granting certificate 
under Cb 20, Letters Pifcent. (Vol. 11) 1924 Gal 257 
(261) : 25 Gri L Jour 817 (FB). 

L‘S For the purposes of right to pre-audience the 
term “ Advocate-General ” includes acting Advocate- 
General. (Voi 19} 1932 Bom 71 (73, 74) (PB). 

SECTION 4 ^1) fb)— Note 1. 

[1] Offence under Defence of India Eules (1939) 
B. 81 (4) is non-bailable. (Vol 38) 1946 Mad 390 (391): 
47 Cri L lour 843. 


SECTION 4 (1) (c) — Note 1. 

^ «hargc is a precise formulation of the 
specific accusation made against a person. ('01) 28 Cai 
434 (437) (DB). 

. “ Charge ” denotes one formulated afte; 

inquiry as distinguished from inculpation of a per 

?Swf°o*r a - ofione e . (Vol 14) 1927 Bom 91 

(9G) . 2b Gri L Jour 380 (DB). 

9 sLil E 87 (BB). S ° l51) : 16 ° ri L ?0Ur 578 W 

SECTION 4 (1) (f) — Note 1. 

°^ el I Ce -i S c °gnizable aven if the o flen d, 
U . MIWtea witliout warrant by a particular cla 


of police officers only. (Vol 2S) 1941 Nag 338 (339): 
43 On L Jour 89: ILK (1942) Nag 420* (Vol 26) 
1939 Nag 95 (97): 40 Cri L Jour 905 : 1 LR (1939) 
Nag 488 * (1900) 27 Gal 144 (100) * (Vol 13) 1926 
Bom 195 (197): 50 Bom 344: 27 Cri L Jour 503 
(DB)* (Vol 17) 1930 Bom 49 (50,52): fit Bom 146: 
81 Cri LJour 683 (DB). 

[But see (Vol 29) 1942 Sind 106 (109, 110): 43 Cri 
LJour 888: I LB (1942) Kar 94 * (Vol 22) 1985 
Bang 181 (183) : 13 Bang 180 : 86 Cri L Jour 998 
(DB)]. 

[2] The power of arrest referred to here must be 
an unqualified power and not conditional. (Vol 22) 
1935 Bang 181(182): 18 Rang 130: 86 Cri L Jour 
998 (DB) * (1S97) 24 Cal G91 (696) (DB) *(Vol 9) 1922 
All 264 (265) : 23 Cri L Jour 81 * (Vol 12) 1925 Bom 
131 (182, 133) *. 49 Bom 212: 26 Cri L Jour 441 (DB). 

[8] Offences under tho following Acts are not 
cognizable offences. 

(a) Offence under S. 4 or 5 of the Bombay Preven- 
tion of Gambling Act 4 (IV) of 1887). (Vol 29) 
1942 Sind 106 (110) : I L R (1942) Bar 94: 43 
Cri L Jour 888*(Vol 19) 1932 Bom 610 (611): 
33 Cri L Jour 733 (DB). 

(b) Offences under Chap VII of the Excise Act of 
1881. (’83) 18S8 Pun Re No 28 (Cri B page 74 
(75) (DB). 

(c) Offences under S. 20 of Polico Act of 1861 
(1918) 1 Upp Bur Bui 295 (295). 

[4] The words “under any other law for the time 
being in force” refer to offences which are punish- 
able with imprisonment for less than three years but 
are specified as offences for which the police may 
arrest without warrant. (Vol 21) 1934 Nag 71 (75): 3E 
Cri L Jour 1097 : 30 Nag L R 269. 

[5] The following offences are made cognisable 
the Acts relating to them. 

(a) Being in possession of arms without licencf 
(Vol 21) 1934 Nag 71 (76) : 30 Nag L E 269: 3 
Cri L Jour 1097. 

(b) Offences made cognizable under S. 131 of th 
BailwaysAct 9 (IX of 1890). (Vol 21) 1934 Na 
71 (75): 80 Nag L R 209 : 35 Cri L Jour 1097. 

\ c ) Offences under S, 34 of the Police Act. (Vol 21 
1939 Nag 95 (97): IL B (1939) Nag 488: i 
Cri L Jour 905, 
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“ Commissioner (fif) “Commissioner of Police” ineludes a Deputy Commissioner c 

of Police.” Police: 

( h ) u complaint 55 means the allegation made orally or in ■writing* to a Magistrate, wit 
"Complaint.” a view to his taking action under this Code, that some person whcthe 
known or unknown, has committed an offence, but it does not include th 
report of a police officer : 

[1882 — S. 4(1): (a). ] 


S. 4 (l) (f) (contd.) 

(d) Offences under Penal Code, sections 161 and 
165 are made cognizable offences by the Pre- 
vention of Corruption Act, 1947, S. 8. 

[6] Offences punishable with fine only are not 
cognizable offences (Yol 25) 1988 Rang 161 (163): 39 
Cri L Jour 642 (DB). 

[7] The words “any other law for the time being 
in force ” are wide enough to include any express or 
implied provision of any law or enactment. (Yol 17) 
1980 Bom 49 (51): 54 Bom 146: 31 Cri L Jour 633 
(DB). 

SECTION 4 (1) (h) — SYNOPSIS. 

1. Scope of the definition. 

2. Form of Complaint. 

3. Who may complain. 

4. Statement in complaint, if privileged. 

5. “ To a Magistrate 

6. “ With a view to bis taking action ”, 

7. “ Under the Code 

8. “ That some person has committed an 

offence 

9. “ Some person whether known or un- 

known ”, 

10. “ Report of a police-officer 
1]. Limitation. 

1, Scope of the definition.~[l] In order to 
constitute a complaint an allegation must be made 
to a Magistrate and with a view to his taking action 
under this Code. (Yol 23) 1936 All 788 (791):ILR 
(1937) All 162 : 88 Cri L Jour 57* (Yol 22) 1935 Sind 
1 (2) : 28 Sind L R 347 : 36. Cri L Jour 824 (DB)* (Yol 
21) 1984 Pat 156 (157): 35 Cri L Jour 1309* (’84) 1884 
Pun Re No 8 Cr p 10 (10) (DB). 

[2] A “ complaint ” must be distinguished from 
“information (Yol 17) 1930 All 820 (820, 821): 53 
All 208: 32 Cri L Jour 806. 

[3] The word “ complaint” must be interpreted to 
mean a “ complaint ” as defined in this section. (’04) 
1 Cri L Jour 25 (29) : 80 Cal 910 (EB). 

[4] There is nothing in the definition of “ com- 
plaint which requires it to be made only in’ a non- 
cognizableca.se (Yol 17) 1930 All 820 (821): 53 All 
208: 32 Cri L Jour 306. 

[5] Even in cases launched on private complaints 
the Crown alone is the prosecutor. (Yol 6} 1919 Mad 
851 (852): 20 Cri L Jour 101 * (74) 21 Suth W R (Cr) 
13 (13) (DB). 

2. Form of complaint. — [1] It is the substance 
of the complaint and not the form that is to be 
regarded. (’13) 14 Cri L Jour 425 (426) (All)* (Yol 5) 
1918 All 345 (346): 40 All 41 : 19 Cri L Jour 12 * (’$4) 
1884 Pun Re No 8 (Cr) p 10 (10) (DB)* (Yol 3) 1916 
Nag 117 (118) : 13 Nag L R 13: 18 Cri L Jour 459* 
'(’02) 26 Bom 193 (195) (DB)* (’10) 11 Cri L Jour 596 
(597) (Lah)* (Yol 5) 1918 Mad 455 (455): 18 Cri L Jour 

- 641 (642) (DB). (The use of a wrong printed form is 
immaterial). 


[2] It is not necessary to state in the complain 
the section under which accused is charged but th 
facts alleged should constitute the offence for vhic] 
accused is charged. (Yol 31) 1944 Nag 192 (194): 4< 
Cri L Jour 80: 1 L R (1944) Nag 589 (DB)* (’03) 2. 
Ail 209 (211)* (Yol 12) 1925 Lah 631 (632): 6 Lai 
375 : 27 Cri L Jour 769 (DB)* (Vol 15) 1928 Lah 51( 
(514) : 9 Lah 678: 29 Cri L Jour 652 (DB)* (Yol 16 
1929 Mad 188 (189): z9 Cri L Jour 1062* (Vol 4) 191 
Nag 65 (67): 19 Cri L Jour 392: 14 Nag L R 157* (Vol 8 
1921 Oudh 149 (150) : 24 Oudh Cas 232: 22 Cri L Jou 
742* (Yol 20) 1933 Pat 297 (300) : 12 Pat 758 : 34 Cr 
L Jour 942 (DB). 

[3] Quoting of wrong section does not invalidat 
a complaint where facts are sufficiently allege h (’95 
1895 Pun Re No 23, Cr p ,63 (65, 66) (DB) * (Yol 15 
1928 Lah 510 (514): 9 Lah 67S: 29CriL Jour65 
(DB). 

[4] A complaint may he oral. (Yol 11) 1924 Ran 
35 (36) : 1 Rang 549 : 25 Cri L Jour 229 * (’08) 7 Cri 3 
Jour 10 (15) : 85 Cal 141 (DB). 

[5] Allegations not stated in the complaint do no 
form part of the complaint. (Yol 19) 1932 Pat 72 (75 
33 Cri L Jour 349. 

[6] A statement made by a person as a witnes 
cannot be treated as a complaint. (Yol 20) 1933 A 
626 (627): 55 All 871: 34 Cri L Jour 1227* (’02)2 
Cal 415 (416) (DB)* (’87) 10 All 39 (48)* (12) 13 Cri 
Jour 287 (288) (DB) (Bom)* (’13) 14 Cri L Jour 
(1,2) (DB) (Bom)* (’83) 1883 Pun Re No 10 (Cr) pag 
12 (13) (DB). 

[But see (Yol 3) 1916 AH 307 (307) : 17 Cri L Joi 
72 (73) : 38 All 276* (’01) 8 Bom L R 675 (676) (DB) 

[7] A statement by a complainant in the eoun 
of his examination under S. 200 does not form paj 
of the complaint. (’88) 10 All 39 (43)* (Yol 19) 19£ 
.Pat 72 (75): 38 Cri L Jour 349* (Yol 9) 1922 Mad 35 
(356) (DB). 

[But see (Yol 11) 1924 Mad 823 (323): 24 Cri L Joi 
837* (’79) 1879 Pun Re No 5 (Cr) page 6 (9) * (DI 
(’91) 1891 Rat Un Re Cr Cas 584 (585)], 

[8] A complaint need not allege unnecessary fact 
(’08) 9 Cri L Jour 108 (111) : 32 Mad 3 (DB)* (Yol 21 
1933 Oudh 430 (431) : 35 Cri L Jour 12a 

[9] A complaint in which no facts are set out bi 
only the words of the section are copied is not 
complaint. (12) 13 Cri L Jour 609 (650) (SB) (Cal’ 
(Yol 8)1921 Cal 561 (563): 22 Cri L Jour 455. 

[10] A mere endorsement made by a Superintei 
dent of Police forwarding to a Magistrate the repoi 
made to the former by a Sub-Inspector of Police 
not a complaint. (Yol 23) 1986 All 788 (791) : I L 
(1987) All 162: 38 Cri L Jour 57. 

(113 A complaint need not contain a list of wi 
nesses. (Yol 20)1933 Oudh 430 (431); 35CrfL Joi 
128. ’ \ • 

[12] A complaint may be sent by telegram. (V 
23) 1936 Pesh 66 (68): 37 Cri L Jour 604 (m% > , . 

3. Who may complain — [1] A ny r perse 

having knowledge of the commission oi an offem 
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tB. 4 U) Uh)] 


S 4 1 


:Vc 


;Vc; v> 

, p 

;US Mad 

l‘ibo (1236): 52 Mad 79: 

Jour k 


(Public 

GUicer complaining m 


-lh> 1112 lit t 

vj complain as a member 

- HA t. 

* 3f' 

m iiV.c*"; ’ 

' (Vol 7) 1920 Upp Bur 

; Upp B 

j 

Ru 111' 

K ('08; S Cri L Jcux 213 

Smd L 

R 

1 8 (DBj 

(Vcl 18)1931 Smd 116 

Smd L 

Pi. 

u: co Cn 

LJuurlj (’13) 14 

.. iUJ f 4 

:o, 

411; (Oi 

iJhj. 


„ , , , r j h ;.c 1 > nut personally 

~ 7«- ihf-mfituoe. i Vc 1 22) 1935 All 

.tv i 1 -; ar !y<>: -:o) 1933 Lah 6S4 
7 - ,T - Voi 17/ 31 .‘ 6l-i Hi ttf 1 (51,54): 
;jrv p oib ruBf (To! lb) 1920 
,, t : V i7 Cii L Join »&8 (DB) * 

- 7 j - To* V' o-0 [fill ) : 53 Ail AOS : 32 Cn L Jour 
. (Vcl ID. 1932 Bom 2: 6 33 Cri L Juur 402 

as * /Vo; IGi 1925 Cr*l 639(640): 30 Cii L Jour 
1013 a-B; * 'Vo! 1CJ 1929 Lah 210 (210) £ 0 Cii L 
Jour i-J* 

SO Cr. L 
ciCcnl c-L 
o: ;-u:1.c 
6*2 , Co : ; 

(211 * : lx 

file; : 2" 

Cr* L v c-v 

[2] It :j not ^ecesfaftty that tlie person mailing 
the complains sD'ulu. Lave personal knowledge of 
the fact c uoumiained of. (Yol b) 1921 Cal 501 (503): 22 
Cri L Jour 455 (DB)" (’89) 18 Bom 600 (605, 500) 
(DBj * (Vo! 5) 1320 Bat 163 (16S) : 21 Cri L Jour 346 
*(’31) U31 Mud \Y N 1316 (1317)* (Vol 1) 1914 Sind 
65 f65} : 7 Smd L R 77 : 15 Cn L Jour 369 (370) * (Vol 
10) 1‘J28 Bag 156 (156/ : 26 Cn L Jour 327-" (Vol 18) 
1931 Nag 96 (96, 90) : 27 Nag L E 167 : 32 On L Jour 
896. 

[But see COu) 4 Cri L Jour 217 (218) (DB) (Cal)* 
(’07) 5 Cri L Jour 13 (14) (DB) (Cal)]. 

[8] An alien enemy, who resides in this country by 
license of the King and under his protection, has a 
right to complain against crimes directed against his 
person or property. (Vol 6) 1919 Mad 851 (852): 20 Cri 
L Jour 101. 

[4] A convicted person i & entitled to institute 
criminal proceedings. (’74; 21 Suth W E Cr 13 (13) 
(DB). 

[5] In the following cases it was held that only 
specified persons can complaint — 

(a) A complaint under Ss. 196, 198 and 199 mu&t 
be made by the persons specified therein (Vol 
22) 1935 All 938 (939) : 37 Cri L Jour 56* (’89) 
13 Bom 600 (623) (DB)* (Vol 8) 1921 Cal 627 
(629): 22 Cri L Jour 494 (DB)" (’13) 14 Cri L 
Jour 409 (410) (Oudh). 

(b) A complaint in respect oi the offences speci- 
fied in cl* (u) .and (c) oi S. 195, Sub-S. (1) can 
be made only by a Court. (Vol 2) 1915 Lah 259 
(259) : 1915 Bun Re No IB (Cr) : 16 Cri L Jour 
251* (Vol 4) 1917 Lah 338 (341): 1917 Pun Re 
No 19 Cr: 18 Cri L Jour 548* (Vol 1) 1914 Bom 
138(139): 38 Bom 642: 15 Cri L Jour 581 
(DB). 

(c) Where persons are specified by a special or 
Local law such specified persons. (Vol 9) 1922 
Lah 220 (221): 24 Cri L Jour 183* (Vol 19) 1932 
All 187 (167): 33 Cri L Jour SSS* (Vol 11) 1924 
Ali267 (26y): 46 Ail 158: 25 Cri L Jour 1345 
(DB) (Voi 5) 1918 Mad 455 (455): 18 Cri L Jour 
641 (DB)* (Vol 19) 1932 Bom 256 (257) : 38 Cri 
L Jour 462 (DB)* (Vol 20) 1933 Bom 63 (64) : 

225 T (DB)* (.Vol 15) 1928 Mad 

^ 9 4?PP' 9 A” L Jour 587 (Vol 15) 1928 
Lah 2 8 Lah 613: 28 Cri L Jour 1009 

(DB)* (Vol 17) 1930 Nag 33 (34) : 25 Na" LB 
; ?i ? ri D Jour 382* g C 07) V 6 6ri L ToW 281 
(282): 4 Low Bur Bui 44. 

ti*\ St * te “ ent . *“ c , on »pla:nt, if privileged. 

WiAj/Ktyto a judioial proceeding prosecuted jer 


defamation m respect oi a statement theiein, will be 
entitled only to the benefit oi the quahlitu piivilege 
mentioned m &. 499 oi tbe be uni Code. (Voi 8) Rvi 
Cal 1 (14, If): 48 Gal cob : e 2 Cri L Join 37. (SB)* 
(Vol 13) 1926 Mud 906 (909) : 49 Mad 7:*<s : v- Oti L 
Jour 1026 (IB). (O.onuimg (19 Ip) 86 Mad 216 (IB) 
and (Vol 1) 1914 Mad -i7u : cm man 110 : 18 Cj i L Dour 
293 (DB))* (Voi 1) 1914 Ma a oSl (lb-) : 10 UiL J 0Ur 
281‘ (Vol 9) 1922 Bum 381 (082) : 47 Lem 15: 23 Or 
L Jour 654 (DB). 

[2] If the complainant is sued in a Civ 1} Court f or 
damages for defamation in respect oi a statement 
made in the oomph* ml, km liability must b e 
determined with icieience to pnncjples oi justice, 
equity and good conscience. (Vol 27) 1940 Nag 125 
(127) :ILK (194U) Nag 48“ (\ ol :i) 191b All 69 (70, 
71): 40 All 341 (FB)* (Vol 15) 1928 All Mb (bl8P 
(Vol b) 1921 Cal 1 (11, 15): 48 CM 888: 22 Ci L Jour 
ol (SB) * (Vol 13) 19 k 6 Mad 521 (623, 524) : 49 Mad 
315* (1913) 17 Cal L Jour 1U5 (112, 114) (DB). 

5. “To a Magistrate ”. — LlJ The complaint 
must he made to a Magistrate as such. (Vol 28) 1936 
All 788 (791) : 1 L R (1987) All 162 : 68 Cn L Jour 
57 (DB). 

[2] The following woro held to he not cumplamts: 

(a) Petition to the Boh ce w hu icpuj led it to the 
Magistrate. (’04) 1 On D Juur 2o (29): 30 Cal 910 
(FB)* (’84) 7 Mad 508 O-Gb)* (Vol 10) 1923 
Mad 59 (59) : 28 Cn L Jour 592' ("04) 1 On L 
Jour 7G3 (763): 17 O P JU E 1U5* (Vol 16) 1929 
Put 47b (475): 9 Pat 707: 30 Cn L Jour 1056 
(FB)* (04) IGriL Jour 1046 (1047): 27 All 
305* (’98) 22 Bom 949 (966) (DB). 

(b) Superintendent oi Police forwarding report 
of Sub-Inspector to the Magistrate. (Vol 28) 
1936 All 788 (791) : 1 L K (1987) All 162: 88 Cri 
L Jour 57 (DB). 

(c) Petitions to a Collector as head of Court of 
Wards or otherwise. (’03) 30 Cal 416 (417 ) (DB)* 
(’04) 1 Cri L Jour 957 (958) (Lah)* (Vol 6) 1918 
All 265 (265): 19 Cr L Jour 257 * (’13) 14 Cri L 
Jour 56(56) : 35 All 102 * (Complaint to a Dis- 
trict Magistrate as head oi the police and Dot 
as Magistrate) * (’13) 14 Cn L Jour 425 (426) 
(All). (Petition to Collector — Collector taking 
steps as District Magistrate— -Poll tioner nut 
protesting to the proceedings — Potation held 
to be complaint). 

(d) Petitions to an officer in his executive capa- 
city. (Vol 2) 1915 All 457 (458) : 38 All 32 : 16 
Cri L Jour 807* (’08) 7 Cri L Jour 224 (225, 226) 
(DB) (Cal) * (’88) 1888 All W N 216 (216). 

(e) Petitions to a ■village Magistrate who is not a 
Magistrate under the Code. CO2) 25 Mad 667 
(668) (DB). 

(£) Petitions to a Civil Court complaining of obs- 
tructions to execution. (’04) 1 Cri L Jour 358 
(359): 26 All 183 * (’76) 1 Bom 175 (176, 177) 
(DB) * (’93) 20 Cal 481 (482) (DB)* (’10) 11 Cri 
L Jour 684 (634) : 1910 Pun Re No. 25 (Cr) * 
(Vol 15) 1928 Lah 827 (828) ; 29 Cn L Jour 
645. 

[3] A complaint by a Magistrate to his own Court 
is a complaint. (Vol 13) 1926 Cal 470 (472, 477, 479): 
53 Cal 850 : 27 Cri L Jour 385 (FB). 

6. “With a view to his taking action”. — [1] The 

test to decide whether an allegation amounts to a 
complaint is to see whether it is mado with a view to 
the Magistrate’s taking action under the Code. (Vol 
2?) 19 ^ 6 Desh 66 (66): 37 Cri L Jour 604 (DB)* (’95) 19 
Bom 61 (62) (DB)*(Vol 6) 1918 All 845 (846): 40 All 41: 
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“European Bri - a C (*) “ European British subject ” means — 

fish subject 

( i ) any subject of His Majesty of European descent in the male line born, natu- 
ralised or domiciled in the British Islands or any Colony, or 
(it) any subject of His Majesty who is the child or grand child of any such person 
by legitimate descent : ] 

[1882 — S. 4 (u). ] 

[a] Substituted by the Criminal Law (Amendment) Act, 1928 (12 [XII] of 1923), S. 2 (l) for original cl QJ. 


S. 4 (1) (1») tcontd ) 

19 Cri L .Tour 12 * (Vo! 17) 1930 All 820 (821): 32 Cri 
L Tour 806 : 53 All 209 * (Vol 16) 1929 Pat 473 (474, 
475) : 30 Cri L Tour 1056 ; 9 Pat 707 (PR) * (Vol 17) 
1930 Pat 550 (553) : 32 Cr L .lour 210 (DB) * (Vol 16) 
1929 Cal 346 (347) : 56 Cal 1013 : 31 Cri L Tour 369 * 
(Vol 11) 1924 Nag 115 (115) : 24 Cri L Tour 959* (’88) 
11 Mad 443 (444) (DB) * (Vol 1) 1914 Sind 121 (121): 

8 Sind L R 66 : 15 Cr* L Tour 657 (DB)* (’13) 14 Cri L 
Tour 76 (76) (DB) (Call. 

[2] Whether in any particular case the allegations 
were made with such a -view depends upon the facts 
and circumstances of that ca=o. (Vo! 2D 1940 Lah 208 
f209): 41 Cri L Tour 618* (Vo! 17) 19.30 Pat 550 (553), 
32 Cri L Tour 210 (DB) * (’10) 11 Cri L Tour 351 (352) 
(All). 

7. “Under the Code”. — r l] The action that is 
sought to be taken must be under this Code. (Vol 1) 
1914 Sind 121 (121): 8 Sind L E 66: 15 Cri L Tour 657 
(DB). 

8. “That some person has committed an 
offence”.— [1] Where no offence is disclosed upon 
the facts contained in the patition. there is no com- 
plaint. (1905) 1 Weir 720 (720) (DB) * (Vol 19) 1932 
Cal 287 (287): S3 Cri L Tour 406 (DB) * (Vol 13) 1926 
All 566 (567) : 27 Cri L Tour 899. 

[2] Acts for which a complaint under S. 20 of the 
Cattle Trespass Act will lie are offences and petition 
requesting suitable steps aeainat the acts is a com- 
plaint. (Vol 14) 1927 Mad 396 (397): 50 Mad 841: 28 
Cri L Tour 301* (’07) 5 Cr L Tour 86 (86) : 29 Mad 517 
(DB). 

[3] Complaints in the following cases were held to 
be not complaints within the meaning of this sec- 
tion. 

(a) Complaint under S. 41, Bombay District Police 
Act that certain house is used as a brothel. (’13) 
14 Cri L Tour 320 (320) : 6 Sind L R 254 (DB). 

(b) Proceedings for recovering excess charge un- 
der 8. 113 of Railways Act. (Vol 16) 1929 Rang 
11 (11) : 6 Rang 619 : 30 Cri L Tour 57. 

(o) Application for action under 8. 107 of this 
Code. (Vol 25) 1938 Lah 861 (868. 864): 40 Cri L 
Tour 193 : 1 L R (1988) Lah 640 (DB) * (’10) 11 
Cri L Tour 446 (446) (All) * (Vol 18) 1931 All 
53 (54): 53 All 148: 82 Cri L Tour 570 * (Vol 11) 

1924 Lah 630 (6301; 25 Cri L Tour 89* (Vol 15) 
1928 Lah 694 (694): 29 Cri LTour 866* (Vol 12) 

1925 Oudb 138 (138): 28 Oudh Cas 44: 25 Cri L 
Tour 1149 * (Vol 17) 1980 Oudh 500 (501): 6 
Luck 354. 

[But see (Vol 18) 1926 All 368 (859) : 27 Cri L Tour 
405]. 

(d) Application under S. 110 of the Code. (1900) 27 
Cal 662 (663) (DB) * (’03) 6 Oudh Cas 262 (266, 
267) (DB). 

(e) » Application under S. 188 of the Code. (’97) 24 

Cal 895 (397, 898) (DB). 

(f) Application under B. 145 of the Code. (’93) 20 
Oal 729 (782) (DB) * (1913) 17 OilL Tour 105 


(108) (DB) * (Vol 17) 1930 Oudh 500 (501): 6 
Luck 354.' 

(g) Petition for maintenance under 9. 488 of the 
Code (1905) 2 Cri L Tour 421 (422): 1905 Pun 
Re No. 29 (Cr) * (’93) 16 Mad 234 (234) (DB) * 
(’10) 11 Cri L Tour 156 (157) (DB) (Mad)* (’04) 
1 Cri L Tour 864 (865) : 17 C P L R 127 * (’98- 
1900) 1393-1900 Low Bur Rul 662 (663) * (’28) 
29 Cri L Tour 900 (910) (Lah). 

9. “ Some person whether known or un- 
known”. — [11 Complaint may be against unknown 
person or persons, (’ll) 12 Cri L Tour 899 (399): 4 Sind 
L R 258 (DB). 

[2] The complaint need not contain the names of 
the accused. (’12ll3Cri L Tour 588 (589, 590) (DB) (All) 
* (Vol 15) 1928 Pat 585 (587) : 29 Cri L Jour 942 (944): 
7 Pat 561. 

[3] Specific accusation against anv one individual 
is not necessarv. (’99) 26 Cal 786(789,790) (DB)* (Vol 
20) 1933 Pat 297 (300): 12 Pat 758: 34 Cri L Jour 942 
(DB). 

[4] It is not necessary to accuse each person with 
a particular offence. (’91) 1891 Puu Re No 8 (Cr) p. 19 
(21, 22) (DB). 

[5] A magistrate can proceed against otherpersons 
not mentioned in the complaint, but who appears to 
have been concerned in the commission of thaoffenoe. 
(Vol 1) 1914 Cal 801 (804): 41 Cal 1013: 15 Cri L Tonr 
546 (DB). 

10. “Report of a police-officer”. — [1] The 

"report of a police officer” is not a. complaint.(Vol 30) 
1943 All 6 (6, 7): 44 Cri L Jour 165: 1 L R (1943) All 
29 * (’88) 1S88 Pun Re No 4 (Cr) p. 6 (7, 8) (DB). 

11. Limitation. — [1] There is no limitation for 
preferring a complaint of a criminal oSence (’71) 15 
Suth W R Cr 25 (27) (DB) * (’91) 1891 Rat 549 (550) * 
(’87) 11 Mad 332 (333) (DB), 

[2] Where the penal law creating the offence fixes 
a period within which to prefer the complaint such 
period will be the period of limitation. (’96) 20 Bom 
543 (547) (DB) * (Vol 22) 1935 Cal 116(116) '-86 Ori L 
Tour 495 * (Vol 18) .1981 Mad 276 (276) : 82 Cri L Tour 
809 * (Vol 3) 1916 Sind 49 (50) : 10 Sind L R 45: 17 
Cri LTour 367..- . 

SECTION 4 (1) (i)— Note 1. 

. [1] Mere. birth in Europe, in the absence of proof 
of domicile'of the father or grandfather in British 
Island or in any Colony, will not confer the status of 
a European British subject. (’12) 13 Cri L Tour 197 
(198) : 1912 Pun Re No 6 (Cr) (DB). 

[2] The legitimate descent of the accused and the 
nationality of his father or grandfather, must be. 
proved to sustain a plea of British born subject. (70)- 
.6 .Mad H OR 7 (9).(DB), . ... 

f$] Birth of grandfather in. England— No proof of 
his European descent — AceU8ed:does not beeome 
European British subject. (Vol 86) 1989' Oal 646 
(552, 558) : I L R (1989) fl Oal 162 :4l Cri I. Jour 73 
(DB). 
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C'-’-rt ” mean^ in reference to proceedings against European British sub. 
^ecr^ o^pe^ons jointly charged vrith European British subjects, the High 
r^-rhof Judicature at Fort William, Madras •H*] Bombay, '{Allahabad c[*] 


*] and Nagpur, e ? 


[the Chief Courts of Oudh and SindJ: in other cases, 
-Mi. •• f* e highest Court of criminal appeal or revision for any local area; or, 

W-YrYncVueh Court is established under any lav for the time being in force, such oilicer as 
’he "Provincial Government] may appoint in this behalf. S 

■^ 8 T~ S l 4 S Amending Act, 1916 (18 [XIII] of 1916), S. 2 and schedule. 

V SoltdiziuJ, ’S!d, .or*** the Hisii Court ol Judicature for the North-Western Provinces ”. 

V a" vverd ( * and ” was uj cahd by the Repealing and Amending Act, 1919 (IS [XV HI] of 1919). 

fjj-j v, hv the OnHa 1 Provinces Courts (Supplementary^ Ad, 193b (8 [VIII] of 193b), S. 2 and 

Sd ’-Lri.ore and Rangoon, the Chief Court of Oudh and the Couit of the Judicial Comniis&ioneis of 

t.ie Pi evinces and S i.d ”. 

[e] T\- word “ Rangoon ” was repealed by A. 0. 

re®: Sul^itured hv the Sind Court (Supplemental y) Act, 1926 (34 [XXXIV] of 1926), S, 2 and Soli., this 
Act inn i.n- h ■ ce on 15-4-1940 [See Sind Government Notification (Home Department Political) No. 1499 
H-S9 Sated 23-8-1940.] 

[fj Substituted by A. 0. for “Governor-General in Council 

r g l A ? to (1) the South a 1 Para»anas, see the Sonthal Paraganas Justice Regulation, 1893 (5 [v] of 1893), 
S. 1; y) Aimer-Menvars, sec the Ajm*r Courts Regulation, 1926 (9 [IX] of 1926), S. 27; (3) Coorg, see the Courts 
Rerub r ion, 1901 (1 [1] cm' 19011 S. 16; (4) the N.-W. F. P., sec the N.-W. F.P. Law and Justice Regulation, 1901 
1 ? WIT’. o ' 1901), s. 6 { 1) (c ) ; (5) Britibli Baluchistan, see the British Baluchistan Criminal Justice Regulation, 
IS *6 (8 Will] of 1S96\ Sch. Art I; (6) Pantli Piploda, see thePanth Piploda Courts Regulation, 1931 (G [VI] of 
1931)- S. 3. 

(ft) “ inquiry ” includes every inquiry other than a trial conducted 
“ lK Z u:r l '‘ ” under this Code by a Magistrate or Court : 

[1882— S. 4 (1) (k) ; 1872— S/4, paras 5 to 8, 1861— S. 9.] 

S. 4 (1) (i) (contd.) 

[41 European Briti&liwomau, who marries a native 
B:hi/h Indian husband or a bubject of an Indian 
Sta + e, does not een.-e to ho a European British sub- 
iect 1 v reason of her mmriagr or of her domicile in 
the Native State. 'Yd 16) W29 Bom SI (85, 86, 87) : 

IS Born 143 : 30 Cri L Jcur 772 (DB). 

SECTION 4 ( F (j)— Note 1. 
r F Tlie Commie si oners* Court at; Bhagnlpur is the 
H-gh Court in respect of certain proceedings against 
Eur rt pe*n B‘UXh subjects m that area. (Yol 13) 

T»2P Pat 449 f413 to 412) : 6 Pat S3 : 28 Ori L Jour 80 
''DB i. 

[2] The AJ! alidad High Court is the High Cpurt 
in reference t<j proceedings in the Kumaun division 
ngnin-J European British subjects. (’02) 24 All 348 
irt“i2, vFB . 

SECTION 4!1) (k) — SYNOPSIS, 

1. “Inquiry”. 

2. “Trial”. 

3. “Trial, when begins and ends. 

1. “Inquiry”.— ’ 1] The definition is not exhaus- 
tive- (Yol Gi 1919 Gal 69 (60) : 46 Cal 854 : 20 Cri L 
Jour 60S (DB). 

[2] Definition is an explanation of the term as 

used in the Code. (1912) 13 Cri L Jour 693 (700) : 39 
Cal 953 (PC). V ; 

[3] An inquiry must be distinguished from an 
“Investigation” under Chapter XIV. (Vol9) 1922 Bom 
13S (142) : 46 Bom 61 (DB) * (Vol 9) 1922 Mad 40 
(411 : 45 Mad 230 : 23 Cri L Jour CS0 (DB) (Impliedly 
OTMiuUd on another point in (Vol 23) 1036 P C 253 : 

j, 1 , 7 Lah 629: 37 Cri L Jour 897 (PC) ) 

0 10 “° Cal 352 (353, 3541 : 21 Cri L Jour 573 
(DB) * (1336; 9 Had 282 (282) (DB). 

fj'ib a\V ^ r7 ^ St , a b ? a Magistrate or Court. 

’ 1 ef ol 29) 1912 Bom 42 (43) •. 43 Cri L Jour 362 (DB) * 

:: ,:V-t A 


(Vol 27) 1940 Cal 97 (ICO) : ILK (1940) 1 Cal 231 : 41 
Cri L Jour 329 (DB) * (Vol 9) 1922 Mad 40 (-11) : 45 
Mad 230 : 23 Cri L Jour 080 (DB). 

f5] The object of an inquiry is to determine the 
truth or falsity of certain facts in order to take fur- 
ther action thereon. (Vol 7) 1920 Pat 563 (505) : C Pat 
L Jour 47 : 21 Cri L Jour 594. 

[0] An inquiry under the Code is a proceeding 
distinct from a trial. (1912) 13 Cri L Jour 093 (700) : 
39 Cal 953 (PC). 

[7] An inquiry may have various endings accord- 
ing to the circumstances of the case and need not ne- 
cessarily result in conviction or acquittal. (Vol 10) 
1929 Pat 644 (640, 047) : 9 Pat 155 : 31 Cri L Jour 
901 (DB) * (Vol 19) 1932 Oudh 298 (303): 8 Luck 
135 : 34 Cri L Jour 58 (FB) * (Vol 17) 1930 Pat 274 
(275) : 9 Pat 131 : 31 Cri L Jour 958 (DB) * (1887) 9 
All 52 (50) (FB) * (1009) 9 Cri L Jour 192 (204) : 32 
Mad 220 (FB). 

’ [8] An inquiry is not necessarily, confined to an 
inquiry into an offence such as is contemplated under 
Chapter XVIII but extends to matters which are not 
offences. (1907) 5 Cri L Jour 417 (419) : 3 Low Bur 
Kul 280 * (Vol 9) 1922 Bom 138 (111 to 143): 40 Bom 
61 (DB) * (Vol 9) 1922 Lah 49 (53) : 3 Lah 115 : 23 
Cri L Jour 330 (DB) * (Vol 16) 1929 Pat 644 (647) : 9 
Pat 155 : 31 Cri L Jour 961 (DB) * (Vol 7) 1920 Pat 
563 (565) : 5 Pat L Jour 47 : 21 Cri L Jour 594 * 
(Vol 6) 1919 Mad 190 (191) : 20 Cri L Jour 514 (DB) * 
(Vol 14) 1927 Bom 21 (21) : 50 Bom 695 : 28 Cri L 
Jour 5 (DB)* (Vol 7) 1920 Mad 337 (337, 341, 343): 
43 Mad 511 : 21 Cri L Jour 402 (FB). 

£9] “Inquiry” will include everything done by a 
Magistrate whether the case has been ehallanod or 
not. (Vol 10) 1923 Lah 270 (271) : 3 Lah 431 : 24 Cri 
f/£ UE * (Vol 9) 1922 Bom 138 (139, 142) : 

16 Bom 61 (D B) (Inquiry under S. 159)...* (*12) 18 
f J? U L 33 f34 ) ; 5 Blnd L R 174 (DB) (Do)’ 
CW\ 15) 1928 Bom 390 (393) : 29 Cri L Jour 1063 
[DB). (Inquiry under S. 176). * (Vol 7) 1920 Pat 563 
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«4 


(D “ 

Investigation ,** 


investigation ” includes all the proceedings under this Code for the collection, 
of evidence conducted by a police-officer or by any person (other than a 
Magistrate) who is authorised by a Magistrate in this behalf : 


[1882— S. 4 (b) ; 1872 — S. 4, para 4] 


S. 4 ffc) (contd.) 

(565) : 5 Pat L Jour 47 : 21 Or L Jour 594 (Inquiry 
under S. 202). * (’97) 1897 Pun Re No S Cr P 4 (6) 
(DB) (Recording of statement under S. 164). * (Vol 
5) 1918 Pat 179 (181) : 3 Pat L Jour 291 : 19 Cr L 
Jour 135 (SB) (Inquiry uuder S. 465 as to the state 
of mind of the accused). 

2. “Trial”. — [1] The word “-trial” must be con* 
strued with regard to the context in which it is used 
and with regard to the purpose of the measure con- 
cerned. (Vol 20) 1933 Cal 551 (552) : 34 Or L Jour 
684 (DB). 

[2] A ’trial’ generally means the determination 
of the issues arising in a particular case. (Vol 7) 
1920 Mad 337 ( 341) : 43 Mad 511:21 Cr L Jour 402 
(PB) * (’04) 1 Or L Jour 1087 (1088, 1039) : 27 Mad 
510 (DB) * (Vol 24) 1937 Bom 55 (56) : I L R (1937) 
Bom 211 : 38 Cr B Jour 250 (DB) (Proceeding — when 
commences). * (’98) 25 Cal 863 (865) (DB) (Do). 

[3] “Trial” does not include proceedings where 
the Court cannot pass final orders but can only re- 
port to the High Court. (’04) 1 Cr L Jour 605 (606, 
607) : 27 All 25. 

[4] A ‘trial’ is a judicial proceeding which ends in 
conviction or acquittal. (Vol 16) 1929 Pat 644 (646, 
6471 : 9 Pat 155 : 31 Cr L Jour 961 (DB) * (Vol 19) 
1932 Oudh 298 (303) : 8 Luck 135 : 34 Cr L Jour 58 
(DB) * (Vol 17) 1930 Pat 274 (275) : 9 Pat 131 : 31 
Cr L Jour 958 (DB) * (’87) 9 All 52 (56) (PB) * 
(’09) 9 Cr L Jour 192 (204) : 32 Mad 220 (PB). 

[5] The word ‘trial’ as used in the Code presup- 
poses the idea of an ofienoe. (Vol 7) 1920 Mad 337 
(341) : 43 Mad 511 : 21 Cr L Jour 402 (PB). 

3. Trial, when begins and ends: — [1] The 

following are the different views as to when a trial 
either before the Sessions Court or High Court 
begins; 

(a) Begins with the framing of charges. (Vol 30) 
1943 Nag 36 (49. 69) : I L R (1943) Nag 73: 44 
Cr L Jour 237 (DB) * (Vol 9) 1922 Lab 49 (53) : 
3 Lah 115: 23 Cr L Jour 330 (DB) * (Vol 12) 
1925 Lah 435 (435, 436): 6 Lah 176:27 Cr L 
Jour 735 * (’09) 9 Cr L Jour 146 (146, 147): 32 
Mad 218 (DB) * (’09) 9 Or L Jour 192 (196) : 32 
Mad 220 (PB) * (Vol 14) 1927 Bom 21 (21): 50 
Bom 695 : 28 Or L Jour 5 (DB) * (Vol 16) 1929 

■Pat 644 (647): 9 Pat 155:31 Or L Jour 961 
(DB). 

(b) Only begins when the accused refuses to plead 

or does not plead, or claims to be tried and 
thereupon the Court chooses the Ju-ors or 
assessors. (’90) 15 Bom 514 (515) (DB)* (Vol 18) 
1931 Gal 841 (343) : 58 Cal 1214: 32 Cr L Jour 
667 (D B) * (Vol 12) 1925 Lah 446 (447): 6 Lah 
262:27 CrL Jour 421 (DB) * (’89) 1889 Pun 
Re No. 1 (Cr) p. 1 (8) . (DB) * (Vol 14) 1927 
Bom 161 (162) : 28 Cr L Jour .402. .. 

(o) Begins when charge is read out to the accused 
and he is asked to plead. (Vol 28) 1936 Mad 858 
(357):87 0rL Jour 687 (FBI. _ 

[2] In warrant cases, the inquiry “becomes nt4a? 
aftac the - charge is drawn up, read and explained tb 


the accused and he is called upon to plead to the 
charge. (Vol 80) 1943 Nag 36 (49, 69): I L R (1943) 
Nag 73: 44 Cr L Jour 237 (DB) * (Vol 1) 1914 Lah 
561 (562) : 1914 Pun Re No. 29 (Cr): 16 Cr L Jour 81 
(PB) * (Vol 19) 1932 Oudh 298 (303): 8 Luck 135: 34 
Cr L Jour 58 (DB) * (Vol 16) 1929 Nag 237 (237): 30 
Cr L Jour 404 * (’87) 9 All 52 (56) (PB) * (Vol 9) 1922 
Mad 512 (613): 45 Mad 820: 24 CrL Jour 124 (DB) * 
(Vol 10) 1923 Mad 660 (661) : 46 Mad 719: 24 Cr L 
Jour 192 (DB)* (Vol 16) 1929 Pat 644 (650): 9 Pat 155: 
31 Cr L Jour 961 (DB)* (1906) 3 Or L Jour 426 (427): 
1905 Upp Bur Bull (Cr) 41 *(’06) 4 Cr L Jour 284 
(284, 285) (TJpp. Bur). 

(But see (’07)5 CrL Jour 417(420): 3 Low Bur 
Rul 280]. 

T3] In summons oases the “trial" begins when the 
accused is brought before the Magistrate, the parti- 
culars of the offence are stated to him and the Magis- 
trate proceeds to hear the complainant and the prose- 
cution evidence. (Vol 30) 1943 Nag 36 (49, 69): I L R 
(1943) Nag 73: 44 Cr L Jour 237 (DB) * (’09) 9 Cr L 
Jour 192 (1961: 32 Mad 220 (PB) * CIS) 14 Cr L Jour 
230 (281): 9 Nag L R 42. 

[4] A “trial” means all proceedings including the 

sentence. (Vol 20) 1933 P 0 218 (221) : 84 Cr L Jour 
886 (PC). - - - 

[5] No trial can be concluded until judgment and 
sentence are passed. (’87) 9 All 420 (424) (DB). 

TBut see (Vol 16) 1929 Mad 201 (202): 52 Mad 855: 
80 Cr L Jour 908 * (Vol 20) 1933 Mad 251 (251): 34 
Or L Jour 117 (Overruled on another point in (Vol 25) 
1938 Mad 76 : 1 L R (1938) Mad 210 (DB).]. 

SECTION 4 (1) (1)— Note 1. 


FI] The definition of the word “ investigation ’- 
includes all proceedings under the Code, for the coll 
lection of evidence, conducted by a police officer. (Vo’ 
20) 1933 Sind 240 (243) * (Vol 18) 1931 All 269 (272): 
S3 Cr L Jour 256 (DB). 

[2] The definition of “investigation” is not ex- 
haustive. (’02) 26 Bom 533 (588) (DB) * (Vol 6) 1919 
Cal 59 (60) : 46 Cal 854 : 20 Cr L Jour 508 (DB). 

[3] Taking out warrant of arrest, arresting fee 

accused, seizing books, etc., form some part of an in- 
vestigation within the’meaaingof this clause. (’02) 26 
Bom 533 (586, 888) (DB). - _ . ■; 

[4] The definition includes an investigation held 
bv a superior Police Officer, by virtue of S. 551. (’12) 
18 Or L Jour 805 (316, 817) ’. 85 Mad 247 (SB). 

[5] The expression “collection of evidence” is; a 

short way of .saying “collection of material to be 
used as evidence”. (Vol 24) 1987 Lab 160(162): 17 Lab 
593 • 38 Cr L Jour 435. - . . . ; g • 1 .. .. 

[6] A proceeding for the collection of evidence to 
become an investigation within the meaning of the 
definition in this clause should he ap roceglmg iJnder 


al 231:41 Ui u jour wnw w 

aloutta -police) • (Vol 06)1988 ! 59 <?* 

j Jour 842, 


wak i nr 
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(m) “ judicial proceeding ” includes any proceeding in the con 
of Vv hich evidence is or may be legally taken on oath : 

;i SS2—S. 4 (d) : 1872— S. 4, para 9] 


STATEMENT OF OBJECTS AND REASONS. 


'‘Jviiclal vmce: dings . — We ’nave added the words 
:j]t 0 , a f a ” this defin'lidon, because the power to take 
^ -idcnct on. i = fha characteristic test of judicial 
We have omitted the new words pro- 
■'-idmg for oonsoqueiic proceedings which ^ the Bill as 
introduced proposed to add to the definition, as they 


appear to bo too wide. On the other hand, we hi 
altered the word “ moans ” at the commencement 
the definition into ‘ fc includes ” and havo thus gh 
the Courts a certain latitudes of construction. 1 
8. G. B. t 1898. 


6 Ison-ccg n izoMe 
offence'* <! Ison- 
cognizable case. 1 * 


(n) ifc non-oognizable offence ” means an offence for, and “ non-ec 
sizable ease ” means a case in, which a police-officer, within or witho 
a presidency-town, may not arrest without warrant ; 


[2882 — S. 4 (q), para 2 *, 1872— S. 4, para 20]. 


S. 4(1) (2) (eoufdf.) 

[7] An investigation can be made only by a Police 
Officer or any per sen other than a Magistrate or Court. 
{Yol 29) 194*2 Bom 42 (48) : 43 Cr L dour 364 (DB) * 
(Yd 27) 1940 Gal 97 (100): ILK (1943) 1 Cal 231: 41 
Ci Xj Jour 329 (DB) 41 (Yol 9) 1922 Mad 40 (41) : 45 
Mad 230:23 Cr L Jour 630 (DB). 

[8] The object of an investigation is to collect 
evidence. (Yol 7) 1920 Pat 563 (565): 5 Pat L Jour 47: 
21 Or L Jour 594. 


SECTION 4 (1) (m) — SYNOP SIS 

1. Scope and applicability of the definition. 

2. Judicial proceedings, what are. 

3. Non-judicial proceedings under the Code. 

4. Departmental enquiries. 

5. Judge acting in his executive capacity. 

6. Proceedings coram non judice. 


1. Scope and applicability of the definition : — 

[1] Section 4 (1) (m) does not attempt to give an 
exhaustive definition of a “judicial proceeding ” (Yol 
31) 1944 Mad 37 (33) : 45 Cr L Jour 212 * (Yol l) 1914 
Nag 40 (41): 10 Nag L E 177 : 16CrL Jour 161 * (’10) 
11 Cr L Jour 407 (410) : 37 Cal 642 (FB). 

. [2] A judicial proceeding determines a jural rela- 
tion between one person and another or a group of 
persons or between him and the co mm unity. (’88) 12 
Bom 36 (42) (DB). 

[3] A judicial proceeding is a step taken by a 
Court in the course of the administration of justice 
in connexion with a pending case. (1864) 2 Mad HCR 
43 (46) (DB). 

. M whether a proceeding is or is not a 

judicial proceeding” ib whether, the presiding Judge 
has the power legally to take evidence on oath and 
not whether he has actually taken such evidence. (’10) 
11 Cr L Jour 90 (93) : 1910 Pun Be No. 1 (Cr) (DB). * 

* 5? Judicial proceedings continue until the accused 
is discharged or removed in custody. (’97) 1897 Pun 
Re No 16 (Cr) p 48 (44, 45}* (1905) 1 Weir 214 (214). 

[6] Definition of “judicial proceeding” does not 

afply to the Penal Code- (Yol 8) 1921 Bom 3 tel • S 
fepwS&i-.aa&L Jour 241 (FB). 1) ’ 45 


[7] Definition of ‘judicial proceeding’ does r 
apply to the Civil Prooodure Code. (’78) 2 Bom 5 
(556) (DB). 

2. Judicial proceedings, what are — [1] I 
following have beon held to be judicial procec 
ings:— 

Inquiry under S. 96, or 100; Proceedings under 
117, 122, Chapt. X, S. 16 1, S. 176 and S. 195 ; Iuqui 
under S. 145 or S. 202 ; Examination of a complai 
under S. 200; dismissal of a complaint under S. 20 
Receiving of a complaint and issirng process uud 
S. 204; recording of evidence under 8.428; Ord 
under S. 485; enquiry under S. 476; Procecdin, 
under Ss. 488, 497, 514; Enquiry under S. 88 (Fc 
cases and other details, see Commentary). 

3. Non-judicial proceedings under the Code.- 

[1] The following proceedings have beon held not i 
be judicial proceedings. 

(a) Proceedings under S. 12*. (’10) 11 Cr L Joi 
147 (117): 87 Cal 72 (DB). 

(b) An Inquest under S. 174 (’96) 1896 Bat Un E 
Cri CDs 843 (543, 841) (DB). 

4. Departmental enquiries. — [1] Departmei 
tal enquiries by the following officers are not jud 
cal proceedings: 

(a) By a forest Officer who is not empowered 1 
law to hold an enquiry. (’75) 12 Bom ECE 

(6) (DB). 

(b) By the Registrar, High Court, into the coi 
duct of a clerk. (’87) 12 Bom 36 (42) (DB). 


(c) By a Collector and Magistrate on charges c 
bribery or misconduct, against a Revenu 
Officer. (’94) 19 Bom 51 (62-69) (DB) * (’98) 2 
Bom 936 (939) (DB) * (1900) 4 Cal W N 86 
(367) (DB) * (06) 3 Cr L Jour 376 (378): 29 Ma 
100 (DB). 


(d) By a District Registrar against a Sub-Regii 
trar. ('06) 3 Cr L Jour 112 (114) (DB) (Cal). 

5. Judge acting Sn his executive capacity- 

II j The action of a Judge or a Magistrate in hi 
executive capacity is not a judicial proceeding. (’07) 
Ct L Jour 476 (477): 29 All 563 K (’74) 11 Bom H C ] 
Cl°)llCr L Jour 705 (707) (DB) 
,C1Q) 11 Cr L Jour 112 (118) : 37 Cal 287 (DB) * C# 
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“ Ojjence.” (o) “ offence ” means any act or omission made punishable by any 

law for the time being in force ; 

it also includes any act in respect of which a complaint may be made under S. 2d 
of the Cattle-trespass Act, 1871 : 

[1882— S. 4 (p)]. 


S. 4 (m) ( contd.) 

(1880) Pun Bo No 26 (Cr) p. 48 (44, 47, 48) (DB) * 
(’04) 1 Cr L Jour 275 (278) : 27 Mad 54 * (Vol 5) 1918 
Mad 1266 (1270, 1277): 89 Mad 1164 : 18 Cr L Jour 239 
(SB) * (Vol 9) 1922 Pat 269 (269, 273): 1 Pat 104 (PB) 

* (Vol 4) 1917 All 41 (42) : 18 Or L Jour 942. 

[2] Where the judge iu the midst of judicial work 
turns his attention to his executive duties, that stage 
is not a judicial proceedings- (’81) 1881 Pun Be (Cr) 
No. 40- p. 101 (102). 

6. Proceedings coram nonjudice. — [1] Where 
the proceedings are coram non judice, i. e. without 
jurisdiction or not before the proper Judge, they are 
not judicial proceedings. (1900) 4 Cal W N Sol (352) 
(DB) * (1900) 27 Cal 455 (457) (DB) * (Vol 6) 1921 
Pat 802 (30t) : 22 Cr L Jour 785 * (’94)1894 Pun Be 
No. 15 (Cr) p. 48 (49) ’ (’ll) 12 Cr L Jour 826 (827) 
(Sind) (DB) * (’Is) 14 Cr L Jour 56 (:6): 35 All 102 * 
(Vol 2) 1915 All 457 (458): 38 All 82 : 16 Cr L Jour 807 * 
(’05) 2 Cr L Jour 851 (854) (DB) (Cal) * (Vol 5) 1918 
Mad 398 (899, 400) : 18 Or L Jour 785. 

SECTION 4 (1) (o) — Note 1. 

[1] This definition does not govern the definition 
of offences under other Acts. (’08) 26 Mad 607 (614, 615 
625) (SB). 

[2] The definition does no t apply where a different 
intention appears from the subject or context. (Vol 3) 
1916 Mad 642 (642) : 16 Cr L Jour 602. 

[3] Only punishable act or omission is an offence, 
(Vol 18) 1931 Pat 369 (375) : 32, Cr L Jour 1256 (PB) * 
(Vol 18) 1931 P 0 94 (99) : 32 Cr L Jour 899 (PC) * 
(’97) 20 All 95 (95) (Travelling without ticket is not 
an offence within the definition.) * (’97) 20 Mad 385 

» (DB) (Do.) * (’99) 1 Bojn L B 166 (166) (do ) * 

4 Cr L Jour 4S9 (440) (Cai) (do.) * (Vol 16) 1929 
Rang 11 (11) : 6 Bang 619 : 30 Cr L Jour 57 * (’07) 5 
Cr L Jour 463 (464) (Cal). (Neither S. 47 of Railways 
Act, 1890, nor rules made thereunder create any crimi- 
nal offence.) * (’97) 1897 All W N- 25 (26) (Non-com- 
pliance with S. 16 of the Press and Registration of 
Books Act, 25 (XXV) of 1867, is not a criminal 
offence.) * (Vol 7) 1920 Bom 350 (350) : 44 Bom 468: 
21 Or L Jour 380 (DB) (Complaint under S. 28 of the 
Bombay Public Conveyances Act, 1887, is not a com- 
plaint in respect of an offence within the meaning of 
S. 250, Or P. 0.). 

[4] The following are not proceedings in respect 
of any offence. • 

(a) Proceedings under Chap. VUL (Vcd 11) 1924 
- Cal 892 (898) : 50 Gal 985 r 25 Cr L Jour 1085 * 
(’68)4MadHOR App. xxii (xxiii) * (Vol .8) 
1921 All 281 (281) : 48 All 186 : 21 Or L Jour 
831 * (’82) 4 All 213 (212, 213) (PB) * (’01) 'it 
Bom 48 (49) * ( r Q5) 2 Cr D Jour 697 (701) : 1905 
Pun Re No 42 (Or)' (DB)-* (Vol 18) 1931 Pat 
369 (375) : 82 Cr L Jour 1256' (PB) * (’07} 5 -Or 
L Jour i34 (435) : 3 Nag L B 51* (Vol 1). 1914 
Lah 231 (282) : 1914 : Pun.Ra. No. 5 (Or) :15 Cr 
. L Jour 568 (DB) *. ($8).fikOudh Gas 262 (266) 

' . (DB) '((TO) 2 ,Eow B«r Rul 30(82,. S3, 84) (DB) 
* (1900) 27 Cal 662 (668). ' . ■ 


(b) Proceedings under Chapter XU (Vol 1) 1914 
All 473 (474) : 15 Cr L Jour £20 * (1901) 25 Bom 
179 (183, 184) * (’99) 3 Cal W N 148 (150) (DB) 
’ (1900) 5 Cal W N 71 (72). 

(c) Proceedings under S. 183. (’97) 24 Cal 395 (398) 
(DB) * (’05) 2 Cr L Jour 575 (577, 578) (Cal). 

[5] Orders passed by Magistrates under any pro- 
vision of law directing or prohibiting the doing of 
any act is not a conviction for an “offence” as in the 
following cases. 

(a) Order to pay maintenance under S. 488. (’67) 7 
Suth W B Cr 10 (11) (SB) * (’73) 5 N W P H C 
B 237 (238) * (’931 1893 Pun Re No 3 (Cr) p. 80 
(32, S3) (DE) * (Vol 16) 1929 Lah 32 (33. 34): 
10 Lah 406 : 29 Cr L Jour 1002 (DB) * (’92) 16 
Mad 234 (234) * (’93-1900) 1893-1900 Low Bur 
Rul 662 (663) * (’04) 1 Cr L Jour 864 (865) : 17 
0 P L R 127. 

(b) Order under Sub-S. (1) of S. 2 and 3 of Work- 
man’s Breach 'of Contract Act. (’92) 16 Bom 
368 (370, 371) (DB) * (’04) 1 Or L Jour 263 (264): 
33 Bom 22 (DB) * (1900) 27 Cal 131 (133) * 
(1900) 4 Cal W N 253 (254) * (’82) 4 Mad 234 
(234) (DB) * (’02) 1 Opp Bur Eul OrPO 1 
(1) * (’13) 14 Cr L Jour 256 (256) : 6 Sind L- R 
165 (DB) * (Vol 1) 1914 Sind 17 (18) : 7 SindL 
R 100 : 15 Cr L Jour 383 (DB). 

[But see (Vol 8) 1921 All 285 (285) : 43 All 281 : 22 
Cr L Jour 165 (DB) * (’89) 11 All 262 (265).] 

[6] Disobedience of an order by a Magistrate 
directing or prohibiting the doing of any act is an 
offence as in the following cases. 

(a) Disobedience of an order under S. 488 to pay 
maintenance. (1891) 13 All 848 (350) * (18S5) 9 
Bom 40 (45) (DB). 

(b) Disobedience of an order under Sub-S. 1 of S* 

2 and 3 of Workmen’s Breach of Contract Act. 
(1904) 1 Cr L Jour 263 (264) : 33 Bom 22 (DB)* 
(Vol 7) 1920 Mad 553 (554, 555) : 48 Mad- 448 : 
22 Cr L Jour 13 (DB) * (Vol 10) 1928 Mad 719 
(720) ’. 46 Mad 723 : 24 Cr L Jour 465 (DB) * 
(1904) 2 Low Bur Rul 163 (164) (DB) * (1918) 
14 Cr L Jour 404 (404) : 7 Low Bur Bui, 85. 

(c) Disobedience of an order under the Munieipal 
Act for demolition or alteration of workunlaw- 

- fully erected. (Vol 14) 1927 Cal 509 (.510, 511) ; 

64 Cal 532 ;*28 Cr L Jour -407 (DB) * (’10) 11 
' Cr L Jour 188(184) :'3TOal 384 (DB) * (’10)11 
; Or L Jour 63 (64) *.1909 Pun Re No. 18 (Cr). 
(Non-compliance with the provisions of the 
first part of Sub-S. (4)' of 8. 92 of the Punjab 
Municipal Act of-1891, does not, by itself, make 
a person criminally liable). ’ 

(d) Disobedience of-order prohibiting the use of a 
- house as a brothel. (’10) 11 Cr L Jour 112 (3 12, 

11$) : 87 Cal 287 (DB) * (Vol 16)1929' Pat:,406 
(406) 30 Cr L Jour 517 * (1913); ISCalLCJottt - 
852 (858) (DB);* (’13) 14 
' (820) : 6 Sina L R 264 (DB.) ^ {Vil6) lS18 ‘ 
tab 249 (260) : 19 Grlifent 449, ‘ * " " ?* 
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M -o^cer in charge of a police-station "includes, when the officer m charge of 
the police-station is absent from the station-house or unable xrom illness 
■•j r -a . -.K charge or other cause to perform his duties, the police officer present at the 
station-house who is next in rank to such officer and is above the rank of 
constable or, v hen the a [Provincial Government] so directs, any other police-officer so 
present : 

;i8S2— S. 4 Co), part 2]. 

[a] Substituted by A. 0. tor “ Local Government.” 

“ Place.’’ k) “ place ” includes also a house, building, tent and vessel : 

[1882— S. 4 (l) (w)]. 

(r) “ pleader,” used with reference to any proceeding in any Court, means a 
Pleader ” pleader a [or a mukhtar] authorized under any law b for the time being in 

" ‘ force to practise in such Court, and includes (2) an advocate, a vakil and 

an attorney of a High Court so authorized, and (2) any «[****] other person appointed with 
the permission of the Court to act iu such proceeding : 

[1882— S. 4 (n)]. 

[a] Inserted by the Code of Criminal Procedure (Further Amendment) Act, 1928 (36 [XXXV] of 
1923), S. 2. 

0»] See the Legal Practitioners Act, 1846 (1 [1] of 1846) ; ibid, 1853 (20 [XX] of 1853) ; ibid, 1879 
(18 [XVIII] of 1879) ; ibid, 1884 [9 [IX] of 1884) ; ibid., (Amendment) Act, 1908 [1 [I] of 1908). 

In British Baluchistan, see the British Baluchistan Criminal Justice Regulation, 1896 (8 [VIH] of 
1896', Sch., S. 20 (1) (c) ; in the N.-W. F. P„ see the N.-W.F.P. Law and Justice Regulation, 1901 
(7 IVJ3] of 1901), S. 9 and the rules issued thereunder in Gazette of India, 1902, Pt. II, p. 5. 

[c] The words “ mukhtar or ” repealed by the Code of Criminal Procedure (Further Amendment) 
Act, 1923 (35 [XXXV] of 1923), S. 2. 


S. 4 (1) (o) (contd.) 

[7] An Ordinance is a “ law for the time being in 
force ” and an infringement of its provisions is an 
ofience. (Vol 3) 1916 Lab 207 (207, 208): 1916 Pun Re 
Ko. 10 (Gr) : 17 Cr L Jour 225. 

[8] The words “ any law ” would include not only 
the Penal Code but also all local or special laws which 
create offences. See (Vol 7) 1920 Lah 405 (405, 406) : 
1919 Pun Re No. 33 (Cr) : 21 Cr L Jour 180 (Opium 
Act) * [Vol 19) 1932 Cal 465 (466) : 59 Cal 1065 : 33 
Cr L Jour 267 (LB) (Do.) * (Vol 23) 1936 All 880 
(SS0) :ILR [1937) All 220: 38 Cr L Jour 111 [FB). 
(Companies Act S. 85) * (Vol 18) 1931 Pat 369 (375) : 
11 Pat 865 : 32 Ct L Jour 1256 [FB) (Legal Practition- 
ers Act, S. 12)* (Vol 28) 1911 Mad 897 (897) : I L R 
(1942) Mad 143 [Mussalman Wakf Act, S. 10) * (’82) 4 
All 216 (217) [FB) (Court-fees Act S. 34) * (Vol 18) 
1931 Lah 571 (571, 572) : 33 Cr L Jour 110 (Arms Act 
S. 19). 


[9] An act in respect of which a complaint may 
be made under S. 20 of the Cattle Trespass- Act is an 
offence. (Vol 7) 1920 Bom 85 (85) : 44 Bom 42 : 21 Cr 
B Jo “ r J> 5 (DB) * (’07) 6 Cr L Jour 363 (364) : 34 Cal 
9z6 (DB) * (’01) 1 Weir 712 (713) (DB) * (Vol 14) 1927 
Mad 396 (397) : 50 Mad 841 : 28 Cr L Jour 301 * (*07) 6 
Cr L Jour 121(121): 4 Low Bur Rul 10 * (’07) 6 Cr L 
Jour 122 (122) : 4 Low Bur Bui 11. 


levied by a pound-keeper under S. 12 
ox the Cattle-Trespass Act is not a punishment impos- 
ts (56) 0I1V1Cti0n 101 aa ° fienCe ' ^ 70 - ) 7 Bom HG R Cr 


SECTION 4(1) (p) — -Note 1. 

[13 object of the definition is to permit th 
discharge of the duties of an officer in charge of : 

ponce-htafcion by &ome other person, ‘when such off 

cet is unable to attend to his duties^ rvrfi fV’i iqiq tutq 
836 (227) : 42 Mad 446 : 20 CrL Jour 422 (LB) * (V< 


10) 1923 Pat 547 (549) : 2 Pat 379 : 24 Cr L Jour 357 
(DB). 

[2] When the officer in charge of the police-station 
is present in the station-house and able to attend to 
his duties, the other persona mentioned in the defini- 
tion cannot wield the powers of an officer-in-charge 
of a police-station. (Yol 15) 1928 Cal 771 (772) : 30 Gr 
L Jour 803 (DB). 

[3] The expression “present at the station-house” 
refers to the time when charge is assumed. (Yol 6) 
1919 Mad 226 (227, 228) : 42 Mad 446 : 20 Cr L Jour 
422 (DB). 

[4] The section empowers the Provincial Govern- 
ment to authorise even a police officer of lower rank 
to officiate, (’ll) 12 Cr L Jour 190 (192) (DB) (Mad), 

SECTION 4 (1) (r) — Note 1. 

[1] The words “ any other person in such pro- 

ceeding ” do not refer to advocates, pleaders or naukh- 
tars authorised under any law to practise. (Yol 21) 
1934 Bom 212 (213) 1 35 Cr L Jour 1035 (DB). 

[2] A person not enrolled as a legal practitioner 
but appointed by a party with the permission of the 
Court to represent him would be a “pleader’ 1 for the 
purpose of that proceeding. (Yol 21) 1934 Bom 212 
(213) : 35 Cr L Jour 1035 (DB) * (Yol 17) 1930 Nag 
150 (151) : 26 Nag L R 172 t 31 Cr L Jour 419 * (Yol 
13) 1926 Bom 218 (222) : 50 Bom 250 : 27 Cr L Jour 
440 (DB). 

[3] “ Private vakils " can be allowed to appear as 
pleaders in criminal cases. (’74) 7 Mad H O R App 
xxxvii (xxxvii) (DB) (High Court Proceedings, dated 
11th November 1874). 

[See however (Yol 30) 1943 Mad 470 (471) : 44 Cr 
B Jour 662]. 

[4] The discretion of the Court in permitting per- 
sons to appear a e '• plea4ere ” must be exercised Judi- 
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( 5 ) “ police-station ” means any post or place declared, generally or specially, by 
“Police-station/ the a [Provincial Government] to be a police-station, and includes any 
local area specified by the a [Provineial Government] in this behalf : 

[1882 — S. 4 (o), part 1]. 

[a] Substituted by A. 0. for “ Local Government.” 


(t) “ Public Prosecutor ” means any person appointed under S. 492, and includes 
** Public Prosecu an ^ P erson acting under the directions of a Public Prosecutor and any 
’ person conducting a prosecution on behalf of Her Majesty in any High 
Court in the exercise of its original criminal jurisdiction : 

[1882 — S. 4 (m)]. 


“ Sub-division** ( u ) “ sub-division ” means a sub-division of a district : 

[1882 — S. 4(fjJ. 

« Summons-case / m M " summons-case ” means a case relating to an offence, and not 

being a warrant-case : and 


[1882 — S. 4 U) ; 1872— S. 4, para 21.J 

“ Warrant-case 

months. 


(w) “ warrant-case ” means a case relating to an offence punishable 
with death, transportation or imprisonment for a term exceeding six 


[1882— S. 4(») ; 1872— S. 4, para 22], 


Words 
to acts. 


referring 

* 


(2) Words which refer to acts done, extend also to illegal omissions ; 

and 


S. 4 (1) (r) (contd.) 

cially with due regard to the interest of the party en- 
gaging him. (Yol 5) 1918 Upp Bur 56 (56) : 2 Upp Bur 
Rul 121 : 18 Or L Jour 345. 

[5] The character of the person appointed is one 
of the factors to be considered in granting permission. 
(•11) 12 Or L Jour 111 (112) : 38 Cal 488 (DB). 

[6] A general order prohibiting a particular class 
of persons from appearing is not legal. (Yol 15) 1928 
Bom 33 (34) : 29 Or L Jour 226 (DB). 

[7] Court cannot pass an order prohibiting a cer- 
tain person from appearing in any case in that Court. 
(•08) 4 Mad L Tim 91 (91). 

[8] Unless a person has been appointed by a party, 
the Court cannot sanction his appearance as a pleader. 
(Yol 17) 1930 Nag 150 (151): 26 Nag LR 172: 31 Or 
L Jour 419. 

[9] Persons enrolled as pleaders, advocates, vakils 
or attorneys but not entitled to practise in the parti- 
cular Court in question cannot appear as “pleaders” in 
criminal cases as a matter of right, but can do so with 
the permission of the Court, (’ll) 12 Cr L Jour 118 
(119); 4 Sind L R 207 (DB) * (Yol 1) 1914 Sind 7 (8): 7 
SindL R 98 : 15 Cr L Jour 382 (SB) * (Yol 5) 1918 Upp 
Bur 56 (56) : 2 Upp Rul 121 : 18 Cr L Jour 345. 

[See also (Vol 21) 1934 Bom 70 (71) : 58 Bom 456 
(PB). 

[10] Advocates on the appellate side are precluded 

from appearing in the Sessions Court under the Appel- 
late side Rules of the Bombay High Court. (Yol 21) 
1984 Bom 70 (71) : 58 Bom 456 (PB)* * * ; 

[11] Persons who claim to be entitled to practise 
as vakils of a High Court, must show that they* are 
“authorised to do so.” (Yol 30) 1948 Mad 470 (470, 

4U):44 0rL?o^002. 1 r- : % ■'./ 


[12] A mukhtar, authorised to practise, is not re- 
quired to take the permission of the Court in each 
case before appearing in it as a pleader, but in pro- 
vinces in which mukhtars are not recognised they 
can appear with the permission of the Court in adch 
case. (Yol 15) 1928 Bom 33 (33) : 29 Cr L Jour 226 
(DB). 

SECTION 4 (1) (*)— Note 1. 

[1] This clause does not apply to the police in the 
towns of'.Calcutta and Bombay. (’04) 31 Cal 557 (560> 


SECTION 4 (1) (w)— Note 1. 

[1] Where the Code deals with offences only, it 
divides them into cognizable and non-cognizable 
offences but when it deals with procedure it speaks of 
cases, as a summons case or as a warrant case. 
(Vol 5) 1918 Mad 371 (378) : 41 Mad 727:19CrL 
Jour 613 (DB). 

[2] A case becomes a “summons-case** or a “war- 

rant-case” according to the nature and the measure* 
of punishment which the law attaches to the offence^ 
(Yol 25) 1988 Cal 205 (205) : 89 Cr L Jour 488 * 
(Yol 19) 1982 Nag 111 (111): 28 Nag LRlStSSOr 
L Jour 573. \ 

[8] -Where there is a charge of abetment of a 
specific offence, the abetment is a summons case ox a* 
warrant case according as the specific offence is a 
summons or a warrant case. (Yol 18) 1981 Bom 199* 
(199) : 82 Or L Jour 718 (DB). 

SECTION 4 (2)— Note 1. ' ; 

[i] The following Words used in this Code have to* 
be given the definitions given to them iai&ePe»»f 
Code : ‘ ; >, * 
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i.*®’ 


Lout, 


oi~ o > 


aer or place o: 


a ;[ v. ords and expressions used herein and defined in the Indian 
" ? 1 tsnal Code, and not hereinbefore defined, shall be deemed to have the 

in meanings respectively attributed to them by that Code. 

/ 2 . — S. 4, las: two parssj. 

5. (l) All ofiences under the Indian Penal Code shall be investigated, 
inquired into, tried and otherwise dealt with according to the provisions 
hereinafter contained. 

(£) All ofiences under any other law shall he investigated, inquired 
“ ^to, tried and otherwise dealt with according to the same provisions, but 
subject xo any enactment for the time being in force regulating the man- 
' investigating, inquiring into, trying or otherwise dealing with such offences. 
[IS32 — S. 5 ; 1872 — Ss. 6, 7, 8 para 1, 63 Explanation ; 1861- — S. 21.] 


5. 4 i k 2) 

) Xi.o vfurds *<orce f and “criminal force” in 
3. yj.'l must fcs interpreted according to the de- 
tLnitiOiifc of thote words in Ss. and 350 of 
the Penal Code. (Yol S) 1U21 Pat 391 (39 2) : 22 
Cr L Jour o*2b ^ (,*03) 25 All 811 (312, 313). 
■'1KL) *27 Cal 171 (175) (DB) * (’01) 5 Cal YV 
ic v~,0 1.25*2; (DB; * (Yol 0) 1919 Bah 218 
(2lS) *. 1910 Pun Be Ko 16 Cr : 20 Cr Xj Jour 
138, 

($) The words “special law” in S 1, Suh-S, (2) in 
tL:s Code have the meaning gi\en to them in 
S. 11 oi the Penal Code, \jYol 27) 1910 Lab. 129 
f!31, 182) : 11 Cr -L Jour 591 :1 LB (1910) 
Lah 21*2 (KB) " (Yol 20) 1933 All 410(112): 
oo All 163 : 31 Cr L Jour 875 (DB) (Overruled 
cn .‘nether nomt in (Yol 27) 1910 All 263 : 
ILK (1C40J All 396 : 11 Cr L Jour 627 (KB)). 

(c; The word “injury'’ in S. 515 in this Code has 
the meamnt gueu to it in S. 11 ot the Penal 
Code. (’98) 21 Mad 71 (76) (BB). 

Id) The word “puui tollable” in S. 1, Sub-S. (1) (o) 
in this Code has the meaning given to it in 
S. 58 of the Penal Code. (Yol 15) 1928 All 755 
(756) : 51 All 408 : SO Cr L Jour 63. 

(1*5 The word “Judge” in S, 539 has the meaning 
given to it in S. 19 of the Penal Code. (Vol 13) 
1926 Pat 211 (216; 218) : 5 Pat 110 : *27 Cr L» 
Jour 199 (DB). 

\2" M In the following cases it was held that the de- 
initibna oi the Penal Code for the following terms 
to not apply under this Code : 

(a) Adultery. (’97) 20 Mad 170 (471, 175) (Over- 
ruling 17 Mad 260 (KB).) 

(b) Movable property. (Yol 4) 1917 Mad 718 
(718, 719) : IS Or L Jour 1 (DB). 


SECTION 5 — Note 1. 


[lj In criminal proceedings, the question is not 
done whether substantial justice has been done 
according to law. All proceedings in poenam are 
tirietissimmi juris . (Yol 12) 19*25 Oudh 1 (8) : 27 
Oudh Gas 10 : 25 Cr L Jour 19. 


[2] It is the duty of the presiding officer in crimi- 
nal trials to eee that the procedure as laid down ia 
the Code is strictly and fully complied with. (Yol ill 
1927 Cal m (986) ; 28 Cr L Jour 178 (DB) * tVol 14) 
1927 Cal 631 (682) : 28 Cr L Jour 742 (DB * (Yol 16 
I*** kak 882 (384) : 10 Lah 223 : 29 Or L Jour 769 * 
lYol 19) 1982 Mad 602 (506) : 33 Or L Jour 765. 


[3] An offence may be said to be “otherwise dealt 
with” where a case is transferred from one Panchayat 
Court to another under S. 526. (Vol 14) 1927 All 199 
(200) : 49 All 188 : 28 Cr L Jour 94. 

[4] The word “enactment” does not include a rule 
framed under the provisions of an Act, though such 
rule may be a “law”. (Vol 8) 1921 Cal 708 (711) : 48 
Cal 055 : 22 Cr L Jour 354 (DB) * (’94) 1894 l J ua Be 
No 23 (Cr) p. 80 (81). 

[5] Notification issued under an Act is a law with- 
in the meaning of this section. (Vol 10) 1923 Pat 1 
(3, 4) : 2 Pat 134 : 23 Or L Jour 625 (SB). 

[6] An “Ordinance” is a “Jaw”. (Vol 3) 1916 Lah 
207 (208) : 17 Cr L Jour 225 : 1916 Pun Be No 10 
(Or). 

[7] Where no procedure is laid down in this Act 
creating an offence the procedure laid down in this 
Code must be followed. (Vol 32) 1945 Nag 8 (17) : 

1 LB (1945) Nag 6 (DB) * (Vol 23) 1936 All 830 
(831) : X L B (1937) All 220 : 38 Cr L Jour 111 (FB) * 
(Vol 6) 1919 Mad 24 (25) *. 42 Mad 69 : 20 Cr L Jour 
1-/9 (DB) * (Vol 16) 1929 Bom 433 (438) : 54 Bom 
35 : 31 Or L Jour 495 (DB) * (Vol 15) 1928 Bom 162 
(164) : 52 Bom 238 : 29 Ur L Jour 551 (DB) * (Vol 
3) 1916 Lah 207 (207, 208) : 17 Cr L Jour 225 : 1916 
Pun Bo No 10 (Cr) * (Vol 18) 1931 Lah 359 (300) : 33 
Or L Jour 126 * (Vol 13) 1926 Cal 7SG (788) : 53 Cal 
631 : 27 Cr L Jour 984 (DB) - (Vol 14) 192? Cal 509 
(510) : 54 Cal 532 : 28 Cr L Jour 407 (DB) * (Vol 16) 
1929 Pat 406 (406) : 30 Or L Jour 517 * (Vol 12) 1925 
Bang 69 (70) : 2 Bang 524 : 26 Cr L Join 417 * 
(Vol 12) 1925 Bang 112 (.112) : 2 Kang 641 : 26 Ur L 
Jour 395 * (Vol 18) 1931 Mad 769 (770) : 55 Mad 86 : 
32 Cr L Jour 1035 * (Vol 14) 1927 All 199 (200) : 49 
All 188 : 28 Cr L Jour 94. 

[8] Where a complete procedure is provided in 
any enactment for the trial, etc., of offences under it, 
it is the procedure of that enactment that must be 
followed. (Vol 29) 1942 Sind 9 (10) : 43 Or L Jour 
304 * (Vol 13) 1926 Cal 586 (588) : 53 Cal 650 : 27 CrL 
Jour 602 (DB). 

[9] W 7 here an enactment provides a special pro- 
cedure only for some matters, its provisions must ap- 
ply in regard to those matters and the provisions of 
this Code will apply for the matters on which the en- 
actment is silent. (’28) 29 Cr L Jour 591" (592) (Nag) 
; (Vol 19) 1932 Pat 188 (189) : 33 Cr L Jour 274 * 
(Vol 16) 1929 Mad 604 (605) : 52 Mad 613 : 30 Cr L 
Jour 1011 * (Vol 7) 1920 All 150 (152) : 42 All 385 : 21 
Cr L Jour 737 * (Vol 9) 1922 Lah 458 (458, 459) : 3 
Lah 359 : 23 Cr L Jour 621 * (Vol 28) 1941 Nag 338 
(839) : 43 Cr L Jour 89 : 1 L B (1942) Nag 426 * (’07) 
6 Or L Jour 60 (66) : 31 Bom 433 (DB) * (Vol 19) 
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, PART II 

CONSTITUTION AND POWERS OF CRIMINAL COURTS AND OFFICES. 

CHAPTER H. 

Op the Constitution op Criminal Courts and Offices. 

A.— Classes of Criminal Courts. 

C lasse s o/Crimi- a6. Besides the High Courts and the Courts constituted under any 

nal Courts. law other than this Code for the time being in force, there shall be five 

classes of Criminal Courts in British India, namely ; — 

I. *— Courts of Sessions : 

II. — Presidency Magistrates : 

IH.— Magistrates of the first class : 

IV. — Magistrates of the second class : 

V. — Magistrates of the third class. 

[1882— S. 6 ; 1872— Ss. 5, 19]. 

[a] In places where the Frontier Crimes Regulation, 1901 is in force, caseB may be tried by a Council 
of Elders see the Frontier Crimes Regulation, 1901 (S [IH] of 1901), S. 11; see also ibid., 8. 13 for 
executing sentences passed on the finding of a Council of Elders for bar of second trial before 
any of these Courts, see ibid., S. 15. 


S. S (contd.) 

1932 Bom 610 (611) : 33 Or L lour 733 (DB) * (Vol 
19) 1932 All 18 (23) : 53 All 642 : 33 Or L Jour 236 
(DB) * (Yol 20) 1933 Cal 1 (2) : 33 Or L Jour 837 
(FB) * (Yol 24) 1937 Cal 218 (218) : 38 Or L Jour 
632 * (’10) 11 Cr L Jour 426 (427) : 1910 Pun Re 
No 19 (Or) * (Yol 20) 1933 Siud 325 (326) : 85 Cr L 
Jour 129 (DB) * (Vol 5) 1918 Sind 49 (50) : 11 Sind 
L R 113 : 19 Cr L Jour 588 (DB) * (’32) 1932 Mad 
YT N 1076 (1076). 

[10] Contempt of Court is an offence ’’under any. 
other law” within the meaning of Sub-section (2) and 
hence the-procedure laid down under this Code ap- 
plies. (Yol 32) 1945 All 1 (4) :-46 Or L-Jour 272 : 
I L R (1944) All 665 (DB) * (Yol 32) 1945 Oudh 266 
(268) :' 20 Luck 442 (DB). 

■ [But see (Yol 31)1944 Bom 127 (129) : 45 Cr L 
Jour 647 : 1 L R (1944) Bom 333 (DB) (10 Cal 109 : 10 
Ind App 171 (P 0) followed). * (Vol -29) 1942 Lah 105 
(107) : 43 Cr L Jour 599 : 1 L R (1942) Lah 411 (FB).] 

SECTION 6— Note 1. 

[1] A Magistrate has executive as well as judicial 
duties to perform and it is in the performance of the 
latter duties that he acts as a Court. (Vol 6) 1919 
P C -31 (34) : 43 Mad. 146 : 46 Ind App 176 : 20 Cr L 
Jour 593 (PC). 

, [2] The word “Court" is used to include all classes 
of Criminal Courts (including the Court of- Sessions 
and- the High Court), and the word “Magistrate" to 
exoLude : certain Courts or classes of Courts, (’12) 13 
Or L Jour 693 (700, 701): 89 Cal 953 : 39 Ind App 
163 (PC). .... 

[3] A Magistrate is not always a “Judge” or his 

Court a “Court of justice.” (’97) 20 Mad 189 (206) 

(FB). ' ' 

[4] A Magistrate engaged in commital proceedings 
is a Criminal Court. (1887) 10 Mad 154 (155,156) 
(DB). . 

[5] The making of a departmental inquiry under 

the orders of the Government is an executive act. 
(■95) 19 Bom 51(69)(DB). ; . 


[See however (’05) 2 Cr L Jour 454 (455) : 28 All 
89 (DB).] 

[6] Au order under S. 96 or S. 145 of the Code is a 
judicial order. (’12) 13 Or L Jour 693 (701) : 39 Cal 
953 : 39 Ind App 163 (PC) (under S. 96) * (’01) 28 Cal 
709 (713) (DB) (under S. 145). 

[7] A High Court is not a Court of Session, even 
when exercising original criminal jurisdiction. 
(Vol 12) 1925 Cal 384 (385) : -51 Cal 980 : 26 Cr L 
Jour 385. 

[8] A Court of Session is not a Magistrate. (’10) 
11 Cr L Jour 330 (331) : 1910 Pun Re No 11 Or (DB). 

[9] A Presidency Magistrate is not a Magistrate 
of the First Class. (’07) 6 Cr L Jour 240 (249) : 81 
Bom 611 (DB). (For the purpose of the Emigration 
Act, 21 (XXI) of 1883, a Magistrate of the First class 
includes a Presidency Magistrate). * (’97) 24 Cal 551 
(555) (DB) * (’06) 3 Cr L Jour 329 (831) (DB) (Cal). 

[10] A Presidency Magistrate is not a Magistrate, 

of any other class of Magistrates referred to in the 
section. (1900) 27 Cal 126 (128, 129) (DB) 1“ (’09) 10 
Or L Jour 393 (394) : 82 Mad 803 (DB). ; . 

[11] - The Code does not recognise any such Court 
as the “Court of a District-Magistrate,” or the “Court 
of a Sub-Divisional' Magistrate’’ or- the “Court of a 
Deputy Magistrate” dr the “Court of a Special Magis-> 
trate”. (’81) 3 All 563' (566) (FB) * (Yol 16) 1929 
Nag 97 (98) : .25 Nag L R 1 : 30 Cr L Jour 550 (FB) 

* (’77) 2 Bom 884 (386) (DB) * (’12) 18' Or L Jour 850 
(852) (DB) (Mad). , . . . ) _ ! 

[12] As to Courts constituted under other laws See 
the -following Acts: — (a) Punjab Frontier- Orioles 
Regn., 3 (HI) -of 1901, . Ss. 2, 11, 18 -and 15, (b) Act 7 
(VII) of 1878 ; (c) Act l9 (XIX) of i881'; (d) MMras 
Act 5 (V) of 1882 : ; (e) Act 14 (XIV) of 1887;(f) Aot-5 . 
(Y) of 1869 ; -(g) Act. 12(XII>of 1894; {h>.26M«"27 ' 
Yict. c 24 ; (i) Act 12 (XII) of 1859,- Calcutta : Pilots 
Act ; (j) Act 12 (XU) of 1883, British' Bur®a Pik>t* 
Act ;-(k) 44-(S:.45 Viet., eSB'CAijity^, J 
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[Ss. 7-3] 


[THE CODE OF] CRIMINAL PROCEDURE. 1898 


B. — Territorial Divisions. 


Sessions divisions 
and districts. 

of districts. 


7. (l) Every province (excluding the }^esiCicricy4o\\\^) shall h< 

sessions division; or shall consist of sessions divisions : and every s 
sions division shall, for the purposes of this Code, bo a district or cons 


Power to alter (#) The a [Provincial Governments] may alter 1 , the limits or 

divisions and dis- the number of such divisions and districts. 
tricts. 


Existing divisions 
and districts main- 
tained till altered. 


(3) The sessions divisions and districts existing ^ when this C< 
comes into force shall be sessions divisions and districts respect iv* 
unless and until they are so altered. 


Presidency-towns 9) Every, presidency-town shall, for the purposes of this Code. 

to be deemed dis- deemed to be a district. 
tricts. 


[1882— S. 7, 12, 13 and 14]. 

[a] Substituted by A. O. for “ Local Government/* 

[b] For notifications, see tlio different local Rules and Orders. 

[c] The words “ with the previous sanction of the Governor-General in Council ” vo-ro -/rpeah’d In 

Devolution Act, 1920 (38 (XXXVT3I] of 1920), S. 2 and Soli. L 


Power to divide 
districts into Sub- 
divisions. 


8. (2) The a[Provincial Government] may di\i<lob any district 

side the presidency-towns into sub-divisions, or make any portion of 
such district a sub-division and may alter the limits of any sub-divisi 


Existing sub divi (#) All existing sub-divisions which are now usually putu: 

sions maintained. " the charge of a Magistral© shall he (loomed to have been in ado u 
this Codo. 

[1882— S. 8 ; IS72—S. 39]. 

[a] Substituted by A. O. for “ Local Government*” 


[b] For notifications sec the different local Rules and Order*. 


SECTION 7— Note I. 

[1] Tho object of Sub-S. (1) is to lay down a rub) 
governing tho relation between sessions divisions 
and districts. (Yol 30)101*3 Bind 30 (42) : *1-1 Or L 
Jour 293 (FB) * (Yol 18) 1031 Mad COT ((V»8) : f>4 
Mad 943 : 82 Or L Jour 1005 (FB) * (’86) 10 Bom *2*? 4 
(282, 283) (DB). 

[2] Sessions division shall not consist of half a 
district or evon ono and a half districts but .dm 11 
consist of one district or a plurality of whole dist- 
ricts. (Yol 18) 1931 Mad 097 (698} : 54 Mad 913 : 32 
Or L Jour 109 5 (FB). 

[3] The want of a formal notification defining the 
territorial limits of a nowly separated sessions divi- 
sion or establishing a Court of Sessions therein, will 
not deprive tho Court of Sessions which actually 
comes into existence in such division of its jui isdic- 
tion, where tho intonliun of the Government to re- 
form a sessions division under this section is be vend 
doubt, (Yol 30) 194.8 Sind 39 (42, 45) ; 44 Cr L Jour 
293 (FB). 

[4] The expression “Presidency town” means tho 
local limits for the time being of the ordinary origi- 
nal civil jurisdiction of the High Court * of Judica- 
ture at Fort William, Madras and Bombay. 

{See S. 3 (41) of the General Clauses Act, 1897). 

[See also Clause 11 of the Letters Patent for 
•Madras Bombay and Calcutta for the local limits 
©f the original civil jurisdiction of the High Court.] 
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[0] Wlifns undf-r Sni-S. f.M .a ilm m • tic* 
Govornmr'ht * ‘ »• ! th»t th** M 1 )» w> .*[ r« mi/* « 

rivt.r f hr*»r:i vr:n m 1 >h :h * bound' r\ ht4sv*‘<'U tvs 
frh-ts, X and V ! tfi .tMm t id- dm.* - 1 1 ha muifin • 
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urn t* as fit whether ila l Uav.vru luo tv.u hr 
(*-, fimned part o! flu* i £ ’ ‘ r « * ? X • -!* di ir.rt Y, 
held by the H’ph G uM Fa. 1 - oil i tint tho 
frfnvtm” ''jioJoin 1,1 hi *b.- u :,J nai-t 1 
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turn. 25 i * 1 858 *DI^. 

[But see (Vo! 5) l', 1 ! 1 -; (pudh Ih.H (154;: 19 
Jour 071 L 

(7J The formation «u two dh , : hi 

the ainue reu'iiu** d.Mrirt,, s.t*., in Cm Minn- Co 
rale ;snot unwanviip* 1 nv h w. -1 Cr L Jo 

OM}::*0Mftd KG (imdS'lL i:> Cr L dour 85 

851) (mi) aikd). 

[H] I: hav* h« ; eu in hi 1 1 »'*. t (■} *. ;rtue of flu* 
“every •-* — f, >b\ -V* i. aud t r t.m pm 
Code he a divi\H’\ .mbm t}u- ■!> <i;v> 

fanned will U-conm a rn lor ilw; purp 
criminal ridministratioii. /\\J 18) I9;il Mud 61’ 
699) : 64 Mad 948 : 02 Cr L Jour J.095 (FB), 



[THE CODE OFj CRIMINAL PROCEDURE, 1898 

C - — Courts ancl Offices outside the Presidency. towns. 

Court of Session. U) The ^[Provincial Government] shall establish a Com 

Session for every sessions division, and appoint a judge of such Cour 

{2) The a CProvincial Government] may, by general or special order in the Official Ga 2 
direct at what place or places the Court of Session shall hold its sitting ; but, until such c 
is made, the Courts of Session shall hold their sittings as heretofore. 

(3) The a[Provineial Government] may also appoint Additional Sessions Judges and A 
tant Sessions Judges to exercise jurisdiction in one or more such Courts. 

(4) A Sessions Judge of one sessions division may be appointed by the a [Provincial Got 
ment] to be also an Additional Sessions Judge of another division, and in such case he ma 
for the disposal of cases at such place or places in either division as the a [ProvinGial Governm 
may direct. 

{5) All Courts of Session existing when this Code comes into force shall be deemed to 1 
been established under this Act. 

[1882 — S. 9 ; 1S72— Ss. 15, 16, 17 and 18.] 

[a] Substituted by A. O. for “Local Government.” 


SECTION 9 — Synopsis. 

1. Scope of the Section. 

2. Court of Session. 

3. Jurisdiction of Judges appointed under this 

section. 

4. Power to direct place or places of sitting. 

5. Courts constituted under other laws. 

1. Scope of the Section. — [1] Section deals with 
the power of the Provincial Government to establish 
Courts of Session, to appoint Judges thereto and to 
direct at what place or places such Court shall hold 
its sitting. (Vol 18) 1931 Cal 190 (191) : 58 Cal 1117 : 
32 Cri L Jour 842 (DB) * (Vol 18) 1931 Bom 313 
(319) : 55 Bom 576 ; 32 Cri L-Jour 1147 (SB). 

[2] Under the section a formal publication relating 
to the establishment of a Sessions Court, though desira- 
ble is not essential. (Vol 30) 1943 Sind 39 (45) : 44 
Cri L Jour 293 (FB). 

2, Court of Session. — [1] The Provincial Govern- 
ment is bound under this section to establish tho Court 
of Session for every Sessions division in the -Province. 
(’86) 10 Bom 258 (262) (DB). 

[2] The words “Court of Session” mean a Court 
established under this section. (Vol 12) 1925 Cal 384 
(385) : 51 Cal 980 : 26 Cri L Jour 385. 

[3] A High Court exercising original criminal juris- 
diction is not a Court of session within this section. 
(Voi i2)1925 Cal 384 (385) : 51 Cal 980 : 26 Cri 
L Jour 385 * (Vol 19) 1932 Cal 867 (868) : 59 Cal 
12,48 : 34 Cri L Jour 107. 

[4] A court established under a special or local law 
with powers similar to a Court of Session under the 
Code is not a Court of Session within the meaning of 
the Code. . (’86) 10 Bom 263 (271, 272) (DB). 

[5] There can he only one Court of Session for every 
sessions division though it may be manned by several 
Judges. (Vol 18) 1931 Cal 190 (191): 58 Cal 1117: 32 Cri 
L-Jour 842 (DB) * (‘91) 1 Mad L'Uour 397 (400) (FB)* 
(Vol 23) 1936 Cal 185 (186) : 62 Cal 861 : 37 Cri 
L Jour ,541. (Additional Sessions Judge is a court of 
of session and of appeal within Section 520 of the 
Code). 

(See however ( 4 74) 11 Bom HCR 98 (101) (DB) 
(Different court for the purposes of S, 487) f75) 1? 


Bom HCR 1 (8)(DB)(Do)4»(Vol 18) 1931 Bom 313 
821) : 55 Bom 576 : 32 Cri L Jour 1147 (SB) (Di 
ent Court for the purposes of S. 526).] 

3. Jurisdiction of Judges appointed under 
Section. — [1] Acts done by a'l person not appoint* 
sessions Judge or additional sessions Judge are il 
(Vol 28) 1941 Mad 681 (681) * (’85) 9 Bom 
(295,299) (FB). 

[2] Sessions Judge is competent to ma 
complaint in respect of an offence committed befor 
Additional Sessions Judge. (Vol 18) 1931 Cal 190 (3 
58 Cal 1117 : 82 Cri L Jour 842 (DB) * (Vol 9) 
All 387 (388) : 44 All 157 : 23 Cri L Jour 107 (I 

[3] The exercise of jurisdiction by the Ad&it 

and Assistant Sessions Judges is limited by se 
sections of the Code, e.g., Ss. 193 and 409. (l900-< 
Low Bur Bui 119 (120) * (’85) 9 Bom 164 (168) [l 
(Vol 7) 1920 Bom 415 (416) : 44 Bom 877 : 2] 
L Jour 382 (DB)*(*91) 1 Mad L Jour 397 (400) (F. 
(’03) 1903 All W N 28 (28, 29) (DB) 

3890 Bat 500 (500) * (Vol 29) 1942 Oudh 50 (54) 
Cri L Jour 50. 

[4] A Sessions J udge cannot transfer an appeal 
in his Court to an Assistant Sessions Judge for heai 
(Vol 2) 1915 All 101 (102) : 28 Ind Cas 652 (652) 
AH 286: 16 Cr L Jour 316 * (’05) 28 All 93 (94) (1 

[5] A Sessions Judge cannot direct a stay of proc 
ings before a Magistrate outside his sessions Jivis 
although the case has. arisen out of a sanction 3 
Magistrate within such division. (’03) 26 Mad 187 {: 
(Can refer proceedings to High Court). 

[6] Additional Sessions Judge at Secunderabad * 
exercise the discretion of dispensing with jury or as 
sors, equally with the Sessions, Judge empowered ui 
S. 268, Criminal Procedure Code, as modified by Nc 
cation No. 260-1, dated 24tb April 1929 in exercis 
powers conferred by the Indian Foreign Jurisdic 
Order in Council, 1902. (Voi 24} 1937 PC 119(12 
ILB (1937) Bom 711 : 38 Cri L Jour 498 : 64 Ina , 
148 (PC). 

4. Power to direct place or places of sitting 

[1] Direction by Provincial Government regarding' 
place of sitting does not effect the High Oonrt’s pb* 
to transfer cases from one Court to another., - lypl 
1931 Bom 813 (316) : 55 Bom> 57 6 : 32 Cri tj J 
1147 (SB), " ^ * 

300 A. M. 
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[S. 10] 


[the code of] criminal PROCEDURE, 1S9S 

10. (1) In every district outside the presidency- towns the 4[Provin. 
District Magistrate. cial Government] shall appoint a Magistrate of tho first class, 'who shall 

be called the District Magistrate. 

( 2 ) The a [Provincial Government] may appoint any Magistrate of the first class to he an 
Additional District Magistrate b[ * * * * *j and such Additional District Magistrate shall have 
all or any of the powers of a District Magistrate under this Code, c[or under any other law 7 for 
the time being in force,] as the ^[Provincial Government] may direct. 

e[(5) For the purposes of sections 192, sub.section (l) 407, sub-section (a) and 528, subjections 
(2) and (3) such Additional District Magistrate shall be deemed to be subordinate to the District 
Magistrate.] 

[1882 — S. 10 ; 1872 — S. 35.] 

[a] Substituted by A. 0. for “Local Government.” 

[b] The words “for a period not exceeding six months” ware repealed by the Cole of Criminal Procedure 
(Amendment) Act, 1923,(18 [XVIII] of 1923. S. 2.] 

[c] Inserted , ibid. 


Section 9 (contd.) 

[2] No direction regarding the place of sitting— Trial 
of a case should be within the area of the Sessions 
division. (’94) 17 All 36 (37) (FB). 

[3] Sessions division covering two districts— Appeal 
to Sessions Judge— His discretion to hear appeal in any 
one of districts must be exercised in a judical and a re- 
asonable manner — Judgment after exercising discretion 
wrongly can beset aside. (Vol 21) 1934 Pat 643 (643) : 
36 Cri L Jour 371. 

5. Courts constituted under other laws.— [1] Court 
established under special law and judge appointed— 
Another Court should not be established under this 
section so as to afiecfc the Jurisdiction of the special 
Court. (’86) 10 Bom 263 *(272) (DB). 

[2] The powers exercisable by the Judge of a special 
Court will be such as are conferred upon him by the 
Act, under which he is appointed. (’05) 2 Cri L Jour 
75 (75) : 29 Bom 575 (578.) 

SECTION 10— Synopsis, 
t 1. “In every district”. 

: 2. District Magistrate. 

3„ “Shall appoint a Magistrate of the first 
class.” 

4. Additional District Magistrate, 

► 5, Powers and duties of the District Magistrate. 

1. “In every district”. — [1} A district magistrate 
need not be situate within the district but may have 
his .headquarters even outside the district. *031) 1931 
Mad WN 1064 (1066;) 

2. District Magistrate.— [1] A presidency Magis- 
trate is not a District Magistrate as he is not appointed 
as a Magistrate in a district outside the presidency- 
tbwm 007} 6 Cri L Jour 240 (249) : 31 Bom 611 (DB) 
*<‘09) 10 Cri L Jour 393 (394) : 32 Mad 303 (DB). 

3* v * Shall appoint a Magistrate of the first class 
, 111 One officer eafc. be appointed as District Magistrate 
for two or more districts. (Vol 18) 1931 Mad 697 (700): 
54 Mad 943 : 32 Cri L Jour 1095 (FB). 

' $8 Magistrate ^ ean be appointed as District 
l^stote^ahon-toteht district, (’31) 1931 Mad 
V7 % im (1065).: ; ; ' - - ' 

^^ditiQnal • ®». : 


him a District Magistrate though he ean exercise all 
or any of the powers of a District Magistrate. (Vol 31) 
1944 Nag 84 (87): 45 Cri L Jour ‘296: ILR (1944) 
Nag 114 (DB) * (’08) 9 Cri L Jour 104 (104) : 1908 
Pun Re No. 25 Cr P 70 (71, 72) (DB) * (Vol 8) 1921 
Cal 347 (318) : 48 Cal 874 (DB) *(’97) 19 All 114 (119) 
(DB). 

[2] An Additional District Magistrate will be entitled 
to exercise all the powers exercisable by the District 
Magistrate as on the date of notification including 
powers that fall outside Sch III *(V), (Vol 10) 1923 
Mad 338 (338) : 24 Cri L Jour U0*(Vol 24) 1937 Mad 
637 (638): ILR (1937) Mad 1034 ; 83 Cri L Jour 664. 
(May try an offence under Child Marriage Restraint 
Act). 

[3] An Additional District Magistrate appointed 
under this section cannot exercise powers delegated to 
the District Magistrate by tho Provincial Government 
under S. 2 (5) of the Defence of India Act (Vol 81). 
1944 Nag 84 (80, 89) ; 45 Cri L Jour 296 : ILR (1944) 
Nag 114 (DB) # (Vol 30) 1943 Nag 26 (34) ; ILR 
(1943) Nag 154 : 44 Cri L Jour 345 (DB). % 

5, Powers and duties of the District Magistrate, 
— [1] The District Magistrate is primarily responsible 
for the peace of the district. (Vol 1) 1914 Alt 158 
(160) : 36 All 147 : 15 Cri L Jour 39 (DB) * (Vol 1) 
1914 Mad 613 (619) : 37 Mad 125 : 14 Cri L Jour 546 
(FB) * (12) 13 Cri L Jour 693 (699, 701); 39 Cal 953: 
39 Ind App 168 (PC) * (‘06) 4 Cri L Jour 399 (399) 
(DB), 

[2] The District Magistrate exercises general control 
over the police force. (’06) 10 Cal W N 322 (328) (DB). 

[3] The District Magistrate is the Court of Appeal 
from the orders of First Class Magistrates in proceed- 
ings under Chap, VIII. (Vol 1) 1914 All 158 (160) : 
36 All 147 : 15 Cri h Jour 39 (DB). 

[4] It is the duty of a District Magistrate to ses 
that all, the Magistrates in the District exorcise the 
powers conferred on them in an equitable and rational 
manner. (’99) 3 Cri L Jour 274 (289) : 29 Mad 126, 
(FB). 

[5] In his capacities as Collector and District officer 
the District Magistrate; has to perform many functions 
which are noi covered by the Criminal Procedure Code* 
(Vpl 27) 1940 Cal 30(3*}: ILR (1939) : 3 m §32; 



[Sg. 11 — 12] 


Officers temporarily 
succeeding to vacancies 
m office of District Magis- 
trate. 


Tthb Code of] criminal procedure, i89a 


h P onJ;L Whene 7 Gr in £, oa3equene8 of the office of a District Magi 
adminiq^r^ 11 #’*? 11 ' ^.°® cer succee< 33 temporarily to the chief exe< 
TrvZZ ^Tn 0 * tbe dlstFiot ’ such officer shall, pending the orders 
duties respectively conferred , exercise *^ e powers and perform a 

[1882— S. 11 fl872-S 55] ^ Magistrate - 

[a] Substituted by A. 0. for “Local Government.” 

12. (1) The a [Provincial Government] may appoint as many persons as it thinksfit.be 

Subordinate Magistra- j n anv Htor t ;^(- a ^ 1S f 1 ^ Magistrates °* *te first, second or third 

*«• . !? a “ y dlstr n cfc 0 “ tsid e Presidency.towns ; and the a[P rov i 

a Proving fr" ® Magistrate subject to the control 0 

within which such persons 3 I Govern “f « ma ? from time to time, define local ; 
respectively be invested under this Code 136 ^ ° r ° f th6 powers with whict the y 

jurisdiction 1 ? 118 ° £ theu d ^ Exe ® pt as otherwise provided by such definition, the jurisdic 

[1882 S 12 • 1S72 s ,, .0 P6r30nS ShaU 6St£md thro ^out such distri 

L o. 12 , 1872— S. B7 para 1 and S. 49 ; 1861— S. 23] 

[a] Substituted by A. O. for “Local Government.” ’ 

SECTION 11— Note 1. 

.. ^ 4 lvA n °® oe oannot bo said to be "vacant” where 
the officer Is temporarily disabled from attending to his 

lfilnrJ fft% b \ 3ea ofn leave ‘ (Vo1 8 > 1921 Oudh 
162 (162, 163) : 24 Oudh Cas 265 : 22 Cri L Jour 713. 

rilv'> ] tn n t hf C I C r^ 0t be said t0 “ 3u °°eed tempora- 
JSL 1° t . he chief Executive administration of the 
dmtrict unless he has, by order, been appointed to 

162 fl63h 9 ‘n M „ a #i Strate - < V ° l 8 > 1921 Oudh 

Ib2 (163). 24 Oudh Cas 255 : 22 Cri L Jour 713. 

dutfes of n the?ffi^ h °- aSSU 5 neS , Charge of ^e current 
nf Jiff n' f -VS . dunng tile absence on casual leave 
of the District Magistrate, cannot— 

(Vof 8?Tqof n°T^ .^Magistrate to another. 

22 in L Jour 713 ^ ! 24 ° udh Cas «I5: 


654 * (Vol 19) 1932 Cal 864 (864) : 69 Cal 1484 
?xr , L o ; I ™ r n , 858 , < DB > * (’02) 29 Cal 389 (391) (D 
(Vol 8) 1921 Oudh 162 (162): 24 Oudh Cas 255 : 2 
It Jour 713. 


(b) Act under S. 437. (’85) 11 Gal 236 (237) (DB). 

ci£tl t '!^- er . succeeding temporarily to the Chief 

an8°?i? e i^ dm ? lStratl0 . n 0f distriet has all the powers 
f.o* s huuld perform all the duties of a District Mania- 

£ i *,£13® M * 1 24 « 26 » : « M- «!% 

„J^|.. Wh . ere j , a Magistrate of the first class while 
and durini?L the D ? triet Magistrate commences a trial 
SS o?"° g J‘f P mie!le ? as Magistrate of the 

protid^d fh it l, haS 1 urtschction to continue the trial 

conKvt SS^u 4 ! - a . Morale of the first class, 
could have held the trial; (’06) 4 Cri L Jour 140 (142) 

SECTION 12-Note 1. 

ceriod ^? 6 t??L MagiSt;ra P e ^ aPPuioted for a particular 
the GnvlrLZ? lm f°u 3eA 18 Ultr& vires «» Powers of 
exoir? on £ “* - a P d he ° an tr 7 oases even after the 
eelhnw hie P. er i° d in the absence of an order can* 
ai OrfL jS ' (Vo1 i7) - i9S0 Na S 9 6 (97): 

Wiiwn o^-T 0 - 1 ^ 3 .‘.‘i 00 , 8,1 area” contemplate some area 
(62) (FB) ( 01U901 Pun Ke No 24 Or page 59 

afLl^LV h ? jurisdioti ° n of a Magistrate stationed 
P icular .place is not defined under sub-S (1) his 

the distriet - <t4S5 


The mere definition of areas of jurisdicti< 
the appointment of a Magistrate to a certain 
division cannot be taken as a provision excluding 
jurisdiction of the Magistrate in the rest of the di 
and that in the absence of some provision express 
by necessary implication excluding such jurisdic 
the Magistrate must be held to have jurisdi 
throughout the district. (Vol 22) 1935 Bom 409 (4 
37 Cri L Jour 514 (DB) * (Vol 7) 1920 Pat 563 (5 
5 Pat L Jour 47 : 21 Cri L Jour 594 * (’02) 29 Cal 
(391) (DB) * (Vol 20) 1933 Lah 143 (144) * (Vol 
1945 Nag 56 (57) : IDE (1944) Nag 836* :• 46 Cri L « 
654 * (Vol 12) 1925 Nag 40 (40) : 25 Cri L Jour 55 

[5] The mere fact that a Magistrate fig place 
charge of a sub-division under S. 13, is, in the abst 
of anything to the contrary, no ground for holding 1 
his jurisdiction over the rest of the district is excluc 
(’12) 13 Cri L Jour 716 (716) ; 84 All 597 ■$» (Vol 
1935 Bom 409 (410) : 57 Cri L Jour 514 (DB) * | 
22) 1935 Pat 436 (437): 87 Cri L Jour 55 *(VoI 7) 1: 
Pat 25 (27) : 21 Cri t» Jour 321 (DB). 

[But see (Vol 25) 1938 Nag 448 (448, 449) : 1 
(1939) Nag 158 : 39 Cri L Jour 810 (Vol 8) 1921 
123 (124) : 22 Cri L Jour 122]. 

[6] District Magistrate can confer jurisdiction 

two Magistrates to entertain the same class of co 
plaints from the same area, (’46) 47 Cri L Jour 5 
(795) (Nag), ‘ 

[7] (Che Legislature' dobs .not contemplate the ex 
cise of jurisdiction by any Magistrate outside 
district in which he mi«ht be appointed by the P t 
vincial Government. (’85) 9 Bom 40 (44, 45) (DB) 
(Vol 8) 1921 AU 61 (62) ; 22 Cri L Jour 567 (DB) 
(’84) 1884 Pun Be No. 15 (Or) page 20 (20, 21} (DB). 

[8] . Where a Magistrate is transferred from 0i 

local area to another within the . same district, he do 
not thereby cease to have jurisdiction in the foruji 
area. (’98) 22 Mad 47 (48) (DB) * (Vol 7) 1920 AU 17 
(179): 42 All 649 : 21 Cri L Jour 746 * (’12) 13 Cri 
Jour 203 (204) : 34 All 2Q3. - ■ ~ 


ILjB ( 194 ^) 83$ : 46 Cri L Jour [But see (’04) 1 All L Jour 815 (ke).) 
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Power to put Magis- 13. (1) The a [Provincial Government] may place any Magistrate of 

trate in charge of sub- the first or second class in charge of a sub-dr vision, and relieve him of 
division. the charge as occasion requires. 


(2) Such Magistrates shall be called Sub -divisional Magistrates- 


Delegation of powers to (3) The a [Provincial Government] may delegate its powers under 

District Magistrate. this section to the District Magistrate. 

[1882 -S. 13 ; 1872— S. 40] 

[a] Substituted by A. 0. for “Local Government.” 


14. (I) The a [Provincial Government] may confer upon any person all or any of the powers 
conferred or conferrable by or under this Code on a Magistrate of the 
first, second or third class in respect to particular cases or to a particular 
class or particular classes of cases, or in regard to cases generally in any local area outside the 
presidency-towns. 


Special Magistrates. 


(2) Such Magistrates shall be called Special Magistrates, and shall be appointed for such 
term as the a [Provincial Government] may by general or spocial order direct. 

i 

(3) b[ * * *] The a[Provineial Government] may delegate, with suqji limitations as it thinks 
fit, to any officer under its control the powers conferred by sub-section (1). 

(4) No powers shall be conferred under this section on any police-officer below the grade of 
Assistant District Superintendent, and no powers shall be conferred on a police-officer except so 
far as may be necessary for preserving the peace, preventing crime and detecting, apprehending 
and detaining offenders in order to their being brought before a Magistrate, and for the perfor- 
mance by the officer of any other duties imposed upon him by any law for the time being in 
force. 

[1882— S, 14 ; 1872— S. 42] 

[a] Substituted by A. 0. for “Local Government”. 

[b] The words “with the previous sanction of tbc Governor-General in Council” were repealed by the Devo- 
lution Act, 1920 (38 [XXXVIII] of 1920), S. 2 and Sch. I. 


Section 12 (conid.) 

[9] When a Magistrate is transferred 'from one dis- 
trict to another and he hands over charge to his succes- 
sor, he has no jurisdiction thereafter in the former area 
and a judgment pronounced by him after handing over 
charge is bad in law. (Vol 19) 1932 All 582 (582) : 34 
On L Jour 112 (JOB) *t*81) 3 All 563 (565, 566) (FB) * 
(Vol 11) 1924 Cal 192 ;(193) : 25 Cci L Jour 192 (DB) 
*(Vol 11 ) 1924 Cal 55 (55): 50 Oai 684 : 24 Cri L Jour 
489 (DB) * (’02) 15 C P L R 15(16). 

SECTION 13— Note 1. 

[1] Mere authority from the District Magistrate to 
be in charge of the Sub-divisional Officer’s file at head- 
quarters so long as he is on tour amounts to an appoint- 
■ meat though it is limited to a particular kind of work, 
(tol 25);i938 Cal 195 (197) : 39 Cri L Jour 417 (DB). 

. , SECTION 14— Note 1. 

[l] A special Magistrate should have (a) specified 
powers eooferrable by the Provincial Government on a 
Magistrate, (b) a - local area within which to exercise 
those powers, and (a) jurisdiction to try particular cases 
or a particular class of cases generally. * POD 1901 Pun 
Re No. 24 (Gr) page 59 (73) (FB)v ; 

^Locaiarea” permits the inclusion of a whole 

the' juris- 


diction of a special Magistrate but not areas outside the 
Province. (’01) 1901 Pun Re No. 24 (Cr), p. 59 
(62,64,68,69,70,78) (F13), 

[3] It is incumbent upon a Provincial Government 
to define the local area within which the special 
Magistrate is to exercise the power. (’01) 1901 Pun Re 
No. 24 (Cr.) p. 59 (62,69,73) (FB). 

[4] The word “case” does not necessarily mean a 
single charge ; it comprises all charges or classes of 
charges. (Vol, 14) 1927 Bom 501 (503,508): 28 Cri L 
Jour 1012 (DB) * (Vol. 18) 1931 Bom 51? (519): 33 
Cri h Jour 6S (DB). 

[5] Where a Magistrate is appointed to try a caso, 
he can commit the accused for trial before a Court of 
Sessions. (Vol. 18) 1931 Bom 517 (518, 520): 33 Cri L 
Jour 68 (DB). 

' [6] Where a District Superintendent of Police who 
was appointed a special Magistrate tried a case, it was 
held that the trial was illegal. (’92-96) I Upp Bur Rul 
P 10 (10). 

[7] An appeal from an order of a special Magistrate 
lies to the Sessions Judge within the local limits of 
whose jurisdiction the special Magistrate holds his 
Court indisposing of the case. (Vol. 5)1918 Lah 196 
(197); 1918 Pun Re No. 7 (Cr) ; 19 Cri L Jour 310. 
(DB). 



15. ( 1 ) The a provincial Government] may direct any two or more Magistrates in any p 
Benches of Magistrates- outsi(ie the presidency. towns to sit together as a Bench, and may by o 

invest such Bench with any of the powers conferred or conferrable b 
under this Code on a Magistrate of the first, second or third class, and direct it to exercise t 
powers in such cases, or, such classes of cases only, and within such local limits, as the a[] 
vincial Government 1 thinks fit. 

(2) Except as otherwise provided by any order under this section, every such Bench s 
Powers exercisable by have the powers conferred by this Code on a Magistrate of the hig 
Bench in absence of class to which any one of its members, who is present taking part in 
special direction. proceedings as a member of the Bench, belongs, and as far as practici 

shall, for the purposes of this Code, be deemed to be a Magistrate of such class- 

[(1382) S. 15 ; 1872— S 3 . 50 and 51.] 

[a] Substituted by A. O. for “Local Government”. 

16. The a [Provincial Government] may, or, subject to the control of the a[Provin 
Power to frame rule3 Government], the District Magistrate may, from time • to time, n: 

for guidance of Benches. ru les b consistent with this Code for the guidance of Magistrt 
Benches in any district respecting the following subjects : — 

(<x) the classes of cases to be tried ; 

(6) the times and places of sitting ; 


SECTION 15— Note 1. 


[1] The powers can be exercised by any Bench that 
is constituted under the next section out of the Magis- 
trates directed to “sit together” as a bench under this 
section. (Vol. 21) 1934 Bom 176 (177,178): 36 Cri L 
Jour 592 (DB). 

[2] The object of constituting a Bench of Magistrates 
is that the Magistrates composing the Bench should 
individually and collectively give their attention and 
apply their minds to the hearing of the evidence and 
the determination of the points at issue and arrive at 
an independent judgment in regard to the merits of the 
case. (Vol SO) 1943 Pat 381 (382): 45 Cri L Jour 88 
* (Vol 9) 1922 Oudh 21 (22}: 25 Oudh Cas 182: 23 Cri 
L Jour 696. 

[3] Where in a trial before a Bench of two Magis- 
trates one of them recorded the evidence, while the 
other was attending to some other case and a joint 
judgment was delivered with the signatures of both, 
the judgment was set aside. (Vol 9) 1922 Oudh 21 
(22;; 25 Oudh Cas 182: 23 Cri L Jour 696. 

[4] The mere fact that one of the two Magistrates 

constituting a Bench did not sign the statement of 
witnesses and the oharge-sheet does not show that he 
was absent or was not paying attention to the proceed-, 
ings and cannot serve as a ground for setting aside 
the conviction. (Vok 29) 1942 Oudh 423 (423) : 43 Cn 
L Jour 646, / ■ „ 


[5] Bench composed of Magistrates having third 
class magisterial powers may be invested with the 
ordinary or additional powers of a. second class Magis- 
trate. (Vol 15) 1928 Sind 1 (5): 22 Sind L R 157.: 28 
Cri L Jour 913 (FB). - 


[6] It is not competent to the Provincial Govern- 
ment to invest- a Bench of Magistrates with the . inci- 
dental or ordinary powers of a second class Magistrate 
without having powers to try second class cases p£_tn 
invest a Bench with the additional powers of a second 
class Magistrate without having other powers Conferred 
by the Code on a second class Magistrate. tVol 15) 
1928 Sind 1 (5,8) : 22 Sind L E 157 : 28 Cri L Jour 


918 (FB). 



[7] Where a notification of a Provincial Govern! 
issued under this section purported to invest a B 
of Magistrates, individuals of which had third 
powers with the ordinary powers of a second 
Magistrate, but did not expressly invest the I 
with jurisdiction to try oSences cognizable by *a U 
trate of the second class, it was held that the < 
could supply the omission in the notification and 
the Bench must be taken to have been invested 
powers to try offences triable by second class Mag : 
tes. (Vol 15) 1928 Sind 1 (7,9) : 22 Sind L B 151 
Cri L Jour 913 (FB). (Aston and DeSouza, A. 
dissenting.) 

[8] A Magistrate who i3 a member of a Bench oa 
act independently unless he is so authorized. (’0 
Cal 483 (486) (DB). ■ 

[9] Where a Bench of two Magistrates invested 
first class powers, but neither of whom individually 
such powers, began the . hearing of a case triable 
Magistrate of the first class and at an adjourned 
ing only one of them was present, he was not comp 
to try the case alone. (’78) 2 Cal L Bep 348 (349) | 

[10] District Magistrate cannot sunder S. 16 3 

rules fixing the territorial Jurisdiction of Benche 
Magistrate. (”74) 21 Suth W R 45 (46). ' * . , 

SECTION 16— Note 1. y - 

[1] It is not desirable to place before a Ben< 
Magistrates cases involving difficult questions of 
or law,, though the Provincial Government or 
District Magistrate' has the power to do so. (*' 
Cal 23 (32) (DB)~* (Vo£ 12} 1925 Mad 64 .(67) : 47 
716 : 26 Cri L Jour 1070. 

[2] According to the rules framed by the Be 

Government where there are even number of M 
t rates constituting a Bench and are equally div 
the case shall be referred back to the District Magis 
or the Sub -divisional Magistrate. (Vol. 5) 1918 Cal 
(305) : 3.9 Cri L Jour 312 (DB); - ' 

[3] According to the rules of the Government. 0 
United Provinces, where an even number of Magist 
^constituting a Bench are equally- dividedihopb 
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[Ss. 16 — 17 ] 


(c) the constitution of the Bench for conducting trials ; 

(d) the mode of settling differences of opinion which may arise between the Magistrates 

in session. 



tSs. 18—201 
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2447, 


D , — Courts of Presidency Magistrates, 

18. (1) The a [Provineial Government] shall, from time to time, appoint a sufficient number 
Appointment ©f Presi- of persons (hereinafter called Presidency Magistrates) to be Magistrates 
dency Magistrates. for each of the presidency-towns, and shall appoint one of such persons to 

be Chief Presidency Magistrate for each such town. 

(2) The powers of a Presidency Magistrate under this Code shall be exercised by the Chief 
Presidency Magistrate, or by a salaried Presidency Magistrate, or by any other Presidency 
Magistrate empowered by the a [Provincial Government] to sit singly; or by any Bench of Presi- 
dency Magistrates. 


b[(3) A Presidency Magistrate may be appointed under this section for such term as the 
a [Provincial Government] may, by general or special order, direct. 


(4) The a [Provincial Government] may appoint any person to be an Additional Chief 
Presidency Magistrate, and such Additional Chief Presidency Magistrate shall have all or any of 
the powers of a Chief Presidency Magistrate under this Code or under any other law for the time 
being in force, as the a [Provincial Government] may direct. 

[1882— S. 18, para 1.] 

[a] Substituted by A. 0. for “ Local Government 

[b] Sub-sections (3) and (4) were inserted by the Code of Criminal Procedure (Amendment) Act, 1923 
(18 [XVIII] of 1928), S. 3. 

Objects and Reasons. 


Sub-section (4). — “ We think there is force in the 
suggestion of the Calcutta Bar Library Club that it is 
not necessary to restrict the appointment of an 
Additional Chief Presidency Magistrate to persons who 


are already Presidency Magistrates and have therefore 
substituted the words “ any person ‘* for the words 
“ any Presidency Magistrate/’ — S< C. R. [XVIII of 
1923.] 


19. Any two or more of such persons may (subject to the rules made by the Chief Presidency 

Benches. Magistrate under the power -hereinafter conferred) sit together as a Bench. 

[ 1882— S. 18, para 2.] 

20. Every Presidency Magistrate shall exercise jurisdiction in all places within the presi- 

^ Local limits of jurisdic- dency.town for which he is appointed, and within the limits of the port 
tioQ * of such town and of any navigable river or channel leading thereto, as 

such limits are defined under the law for the time being in force for the regulation of ports and 
port dues. 

[1882— S. 20] 


Section 17 (contd.) 

the work of the Magistrate so transferred. (’96) 19 All 
114 (119) (DB). 

[11] The order of a District Magistrate authorizing 
or directing the Senior Honorary Magistrate to distri- 
bute work among other Honorary Magistrates is ultra 
vires, (Vol 1) 1914 Ail 202 (202) : 36 All 468 : Ifi Crl 
L Jour 384. 

[12] An Additional sessions Judge cannot grant or 
cancel bail unless power to do so is conferred on him 
under sub-section (4). (Vol 17) 1930 Rang 335 (336) : 
32 Cri L Jour 148. 

SECTION 18— Note 1. 

[1] The Court of the Chief Presidency Magistrate 
is of “equal jurisdiction’* to the Court of any other 
Presidency Magistrate within the meaning of S, 526. 
(11) 12 Or L Jour 451 (452) : 35 Mad 739 (DB). 

[2] Under S. 7 of the Madras City Poiico Act (3 [HI] 
of 1388). the CommUsioner of Poliae is a Presidency 
Magistrate. (Vol 19) 1932 Mad 428 (428) : 33 Cri L 
Jour 539. 

' The powers of a Presidency Magistrate unde? 


the Code are conferred on any Bench of Presidency 
Magistrates. (’05) 2 Cri L Jour 770 (773) (DB) (Bom). 

[4] Where the Provincial Government has declared 
all Presidency Magistrates to be subordinate to the 
Chief Presidency Magistrate, it has been held that the 
Presidency Magistrates are subordinate to the Additional 
Chief Presidency Magistrate also. (Vol 21) , 1934 Cal 
405 (406) : 61 Cal 467 : 35 Cri L Jour 729 (DB). 

SECTION 20— Note 1. 

[1] The local limits of the jurisdiction of a Presi- 
dency Magistrate Bxtend to all places. 

(a) Within the presidency-town. (Vol 13) 1926 Bom 

564 (564) : 27 Cl b Jour 1218 (DB). ; 

(b) Within the limits of the port of such tbwnand 

of any navigable river or channel leading 'thereto, 
though such place Is outside the , presidency town pro* 
per. (Vol 6) 1919 Cal 1 (2) : ,47 Call47 : 20 Or L Jour 
782 (DB). ] ,/ ' 

[2] A presidency Magistrate will have jurisdiction 

within the limits of the ports of the presidency-town as 
defined in the Indian Ports Act XV of 19081 (’84) 1884 
Rat 193 (194). ^ -■> ■ ■' 
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21 (I) Every Chief Presidency Magistrate shall exercise within the local limits of his 

Chief 'presidency jurisdiction all the powers conferred on him by this Code or . which by 

Magistrate. any law or rule in force immediately before this Code conies into force 

are required to be exercised by any Senior or Chief Presidency Magistrate, and may, from time 
to time, with the previous sanction of the a i Provincial Government*, make rules 1 * consistent with 
this Code to regulate — 

(a) the conduct and distribution of business and the practice in the Courts of the Magis- 
trates of the town : 

(i b ) the times and places at which Benches of Magistrates shall sit ; 

(c) the constitution of such Benches ; 

{d) the mode of settling differences of opinion which may arise between Magistrates in 
session ; and 


(c) any other matter which could be dealt with by a District Magistrate under his general 
powers of control over the Magistrates subordinate to him. 

(2) The a (Provincial Government] may, for the purposes of this Code, declare what Presi. 
dency Magistrates c [including Additional Chief Presidency Magistrates" 1 are subordinate to the 
Chief Presidency Magistrate, and may define the extent of their subordination. 

[1882— S. 21] 

[a] Substituted by A. 0. for /‘Local Government”. 

[b] For rules, see the different provincial Rules and Orders. 

[c] Inserted by the Code of Criminal Procedure (Amendment) Act, 1923 (18 [XVIII] of 1923), S. 4. 


Objects and Reasons. 


Sub-section (2). — “The Government of Madras recom- 
mended that all Presidency Magistrates should be 
subordinate to the Chief Presidency Magistrate in the 
like manner as in a district, Magistrates are subordinate 
to the District Magistrate. This appears to be sound 
in principle, and the clause as it stands enables the 
Chief Presidency Magistrate, with the sanction of the 


Local Government, to make rules on this footing. We 
are informed, however, that in Calcutta the Presidency 
Magistrates are not considered as subordinate to the 
Chief Presidency Magistrate. If this be so, we have nc 
doubt that the Local Government in sanctioning rules 
under this clause will pay such regard as it thinks 
right to any existing practice. u — S. C. R., 1898. 


SECTION 21-Note 1. 

[1] Where a rale was framed under this section 
directing that only cases arising under certain specified 
enactments be made over to the Bench of Honorary 
Magistrates for disposal and the Bench convicted an 
accused and took action under S. 106, it was held that 
the order under 8. 106 was not void. (*05) 2 Cri L Jour 
770.(774) (DB) (Bom). 

. [2] According to Calcutta High Court a rule made 
Under this section, directing that in a Bench of two 
members the opinion of the Chairman shall prevail is 
not iMra vires, (*06) 3 Cri L Jour 409 (415, 417) 
(FB) (Impliedly overruling (’04) 1 Cr L Jour 842 
(DB) (Cal). 

■ M Where ^ rile by the Chief Presidency Magis- 
tral of ; Bombay provided that every member of a 
shall have a voice in the determination of a case 
™ en a is equally divided in opinion 
: . have a Casting vote, it was held 

Magistrate, if any, - 
i^I^^?¥k.i^rhofkthe leaordi PVaL 14.V 1027 Bom 


[4] The Governments of Bombay and Calcutta have 
declared that all Presidency Magistrates, whether sit- 
ting singly or as members of a Bench, arc subordinate 
to the Chief Presidency Magistrate in the same manner 
and to the same extent as ordinary Magistrates are 
subordinate to the District Magistrate under 8. 17. 
('99) 1 Bom LR 347 (348) (DB) * (’98) 2 Cal WN 
261 (DB) « (Voi 11) 1924 Cal 911 (912) : 51 Cal 820 : 
26 Cri L Jour 101 (DB). 

[5] The Chief Presidency Magistrate has power 
under S. 528 to withdraw any case from the file of a 
Presidency Magistrate : 

(a) Either to his own file or . (Vol 11) 1924 Cal 911 
(912) : 51 Cal 820 : 26 Cri L Jour 101 (DB). 

(b) To transfer it for enquiry to any other Presi* 
dency Magistrate. (’99) 1 Bom LB 347 (348) (DB). 

[6] The Government of Madras have directed jhat 
the subordination of a Presidency Magistrate shall ba- 
limifeed to the purposes of S. 124 sub-s. (1) 8, 144 
suh-s. (4) 8 192 and S. 528 of the Code, (’ll) 12 Cri 
* T 451(452); 35 ${*4 ?$9 (DB)* 
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E-'— Justices of the Peace. 

a 122. Every b[Provineial Government], so far as regards the territories subject to its 
Justice of the Peace for administration °[* * *1 may, by notification in the Official Gazette, 

the mufassal. appoint such d [persons resident within British India and not being the 

subjects of any foreign State] as it thinks fit to bs Justices of the Peace within and for the looal 
area mentioned in such notification.] 

[1882— S. 22] 

[a] Substituted by the Devolution Act, 1920 (38 [XXXVIII] of 1920) S. 2 and Sch. I for ;the origina 
section. 

[b] Substituted by A. 0. for “Local Government.” 

[c] The words and brackets “(other than the presidency towns)” were revealed by the Criminal Law 

(Amendment) Act 1923 (12 [XII] of 1923), S. 3. 1 . 

[d] Substituted, ibid,, for “European British Subjects”. 


23 and 24. [Justice of the Peace for the Presidency-towns. Present Justices of the Peace}. 
Repealed by the Criminal Laio {Amendment) Act , 1928 {12 [XII] of 1923), S. 4. 


25. In virtue of their respective offices, &[* * * * *] 

Ex-officio Justices of b [the Judges of the High Courts] are Justices of the Peace within and for 
-r*he Peace. the whole of British India, Sessions Judges and District Magistrates are 

Justices of the Peace within and for the whole of the territories administered by the « [Provincial 
Government] under which they are serving, and the Presidency Magistrates are Justices of the 
Peace within and for the towns of which they are respectively Magistrates. 

[1882 — S. 25] 

[a] The words “Governor-General, Governors, Lieutenant-Governors, and Chief Commissioners, the ordinary 
members of the Council of the Governor-General and” were repealed by A. 0, 

[b] Substituted by the Lower Burma Courts Act, 1909 (6 [VI] of 1900), S. 47 and Sch. I for the Judges of 
the High Courts and the Recorder of Rangoon”. 

[e] Substituted by A. 0. for “Local Government”. 

F . — Suspension and Removal . 

26 and 27. [Suspension and removal of Judges and Magistrates/ Suspension and removal 
of Justices of the Peace.* Repealed by A. 0, . . , , 

r , t 

CHAPTER HI. ’ 


Powers op Courts. 


A. — Description of offences cognizable by each Court. 


28. Subject to the other provisions of this Code any offence under the Indian Penal Code 
OHenees under Penal may be tried—* 

Code. 

(a) by the High Court, or 

(b) by the Court of Session, or 

(e) by any other Court by which such offence is shown in the eighth column of the second- 
schedule to be triable. . - : 

. .. ' ’■ Illustration . ; , ' « 

’ • : -jL is oomnufeted to the Sessions Court on a charge of Culpable homicide. He mdy.be- fioxarisit 
ad of voluntarily causing hurt, an offence triable by a; Magistrate,-, . ... .. v , j lt «— . j. ■ 
[1882 -S. 28 ; 1872— S. 7; 1891— S, 22, para 1] - r ' . ; / •• % £ [ ' "• . ; ]•■ : : : • «- •'[ 


SECTION 22-Note 1. 

■I. [1] Justice of peace might still possibly exercise 
powers vested in justices in 1726 but that as to any 
further powers, they could only be such as are conferred 
by Act of Parliament or other competent authority, (’70) 
7 Bom H C R (Or) 6 (22, 23). 

SECTION 25-Note 1. 

[1J The Courts ap? bound to take judicial notice that 


certain person are. justices of the Peace. (*71) 15 Suth 
WR (Ch) 73n (75n) (DB)/ . /\ * ,, 7 

SECTION 28-Note 1. 

[1] The jurisdiction of every criminal Court to try a 
particular offence is derived from statute, either from 
the statute which creates the Court, or from the statute 
which defines the offence. (Yoh32) 1945 
103): 46,Gri L Jour 399- (El5) (The Special estab- 
lished under Ordinance 2 ; (II)] of 1942 jar® r 
exception to this rule). ^ * ' ^ . ‘ 
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Offences under other 29. (I) Subject to the Mother provisions of this Code] , any offence 

laws. under any other law shall, when any Court is mentioned m this behalf 

in such law, be tried by such Court. 

( 2 ) When no Court is so mentioned, it may be tried by the High Court or b [subject as afore, 
saidl by any Court constituted under this Code by which such offence is shown in the eighfo 
column of the second schedule to be triable. 

[1882— S. 29; 1872— S. 8 ; 1861— S. 21] 

[a] Substituted by the Criminal Law (Amendment) Act, 1923 (12 [XII] of 1923), S. 5, for ‘'provisions of 
Section 447" 

[b] Inserted by the Code of Criminal Procedure (Amendment) Act, 1923 (18 [XVIII] of 1923), S. 5, 


Section 28 ( contd .) 

[2] The High Court and the Court of Session have 
concurrent jurisdiction with the subordinate Courts 
over offences triable by the latter. (Vol 29) 1942 Mad 
44® (44i) : 43 Cri h Jour 715 £ (’82) 18*2 Pun Be 
No, 22 p. 78 (79) (DB) £ (’86) 8 All 665 (667) * (83) 
1888 All WN 235 (236). 

[See also (97) 24 Cal 429 (431) (DB).] 

[3] A Magistrate who is not mentioned in the 
eighth column of the seeond schedule as being empower- 
ed to try a particular offence, has no jurisdiction to 
try it. (Vol 11) 1924 Rang 12(12) £ [Vol 12) 1925 
Mad 367 (367) : 25 Cri L Jour 1193 $ (‘98) 1898 Rat 
IJn Cri Cas 953 (953) (DB) * (1888) 11 Mad 441 (442) 
(DB)*(67)7 Suth WR Cr 52 (52) £ (10) 11 Cri 
L Jour 185 (186) : 1909 TJpp Bur Rul (4th quarter 
Penal Code 29) * (67) 7 Suth WR Cr 13 (13) (DB). 

[See however (’72) 18 Suth WR (Cr) 8 (9) (DB).] 

[4] No jurisdiction will be conferred on the Magis- 
trate. 

(a) By the consent of the parties, (Vol 19) 1932 
Oudh 251 (251) : 33 Cri L Jour 511. 

(b) By the order of the District Magistrate. (Vol 13) 
1926 Cal 590 (592) : 27 Cri L Jour 545 L (DB) £ (’96) 
23 Cal 442 (445) (DB). 

[5] The fact that the offence which a Magistrate is 
not empowered to try includes a minor offence which 
he iB_ authorised to try, cannot give him jurisdiction 
to try the accused for the former offence, (10) 11 Cri 
Ii Jour 639 (640) : 1910 Pun Re No. Si Cr. 

[6] Magistrates cannot clutch at jurisdiction by in- 
tentionally ignoring facts of aggravation which make 
the offence cognizable only by a higher tribunal. (Vol 
81) 1944 Mad 166 (168) : 45 Cri L Jour 508 £ (Vol 22) 
1935 Sind 221 (221) : 37 Cri L Jour 80 *. 29 Sind LR 
428 (DB) £ (’89) 18 Bom 502 (505) (DB) £ (16) 1876 
Pun Re No. 2 Cr. p. 3 (S)« (’88) 12 Mad 54 (55) (DB)* 
(29) 11 Lah L Jour 95 (96) £ (’97-01) 1 TJpp Bur, 
fiat 328(328).. 

[7] A Magistrate cannot split up a graver offence 

Into a number of smaller offences and thus give himself 
jtoisdioUon. (1900) 5 Cal WN 372*(373) (DB). • 

‘ *{&^ The jurisdiction of a magistrate to try the 
accused tor an offence triable by him, is not ousted 
merely by the fact that the accused is liable to be 
dialed for an offence not triable by him. (’88) 1 Weir 

Mak VfN Mad 550 ls51 ' ) * ( ’ 30) 


WE; (Or) 49 (49) (DB).] 

ignore t,he 


sending the accused before a First Class Magistrate 
to be tried for robbery, try the case for theft, the proceed- 
ings cannot be void for want of jurisdiction. (Voi 12) 
1925 Rang 45 (47) : 2 Rang 455 : 26 Cri L Jour 1108. 

[10] The proper course for a Court which finds that 
a case in which it is not empowered to pass thelegaf 
sentence has been inadvertently transferred to it is t* 
return it. (Vol 31) 1944 Pat 92 (96) : 22 Pat 607 : 
45 Cri L Jour 409 (DB). 

• [11] The statement of a complainant in a criminal 
case has to be accepted lor tht purpose of jurisdic- 
tion. (Vol 12) 1925 Ail^90 (291) ; 47 All 64 ; 26 Cri 
L Jour 586. 

[12] A statement by an accused person that the 

offence committed by him is a more serious one, not 
triable by the Magistrate, does not deprive the Magis- 
trate of Jurisdiction, unless the pro^eoution accept the 
truth of that statement or the Magistrate is of the 
opinion that it is true. (Vol 25) 1938 Mad 784 (785) : 
39 Cri L Jour 659. 1 

[13] Person charged with petty offence cannot at 
the discretion of the Magistrate be sent for trial to court 
of sessions. (Vol 33) 1946 All 365 (370) (DB) (Over- 
ruling Cri Appeal No. 398 of 1942.) 

[14] As to the jurisdiction of summary Courts under 
Ordinance 2 (II) of 1921, see the undermentioned 
oases. (Vol 9) 1922 Mad 499 (500) : 45 Mad 922: 
23 Cri L Jour 611 (FB) (A summary Court appointed 
under Martial Law Ordinance has no jurisdiction to 
try offences committed outside the Martial law area) 
(Overruled on another point iu (Vol 26) 1939 Mad 120; 
ILR (1939) Mad 708 : 40 Cri L Jour 320 (FB). ) 

[15] Illustrations of other provisions to which thif 
section is subject are. 

(a) S. 207. 

(b) S. 254 : (92) 16 Bom 580 (585). 

[16] This section is subjeet to S. 30, though th< 
latter section specifically mentions only 8. 29 and xet 
this. (Vol 23) 1936 Rang 230 (231) : 14 Rang 878 : 87 
Cri L Jour 773 (DB) £ (Vol 25) 1938 Nag 56 (57) i 
ILR (1938) Nag 248 ; 39 Cri L Jour 660. 

SECTION 29— -Not© 1. 

[1] -Where the Gou# which should try an offend 
created by an act is specified in the Act itself tha 
Court alone can try such offence. (’13) 14 Cri h Jon 
637 (638) (DB) (Mad)*(Voi 10) 1923 Cal 339 (341) (DB 
£(10) 11 Cri L Jour 476 (477) : 33 All -84 £ (09) V 
Cri L Jour 393 (395) : 32 Mad 303 (DB) £ (’22) 2 
Cri L Jour 87 (87) (Lah) £ (’79) 1879 Pun Re No, 
(Or.)]p, 12 (16) (FB) £ (70) 7 Bom H C R (Cr) 59 (6( 
W ** 1 - 10 Qf Regulate 21 (XXI) Of 1827), 
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Trial of European British a r29A. No Magistrate of the second or third class shall inquire into 
subjects by second and or try any offence which is punishable otherwise than with fine not 
third class Magistrates. exceeding fifty rupees where the accused is an European British subject 
who claims to be tried as such.] 

[a] Inserted by the Criminal Law (Amendment) Act, 1923 (12 [XII] of 1923), S. 6. 

a[29B> Any offence, other than one punishable with death or transportation for life, com. 

mitted by any person who at the date when he appears or is brought before 
Jurisdiction in the case the Court is under the age of fifteen years, may be tried by a District 
oi juveniles. Magistrate or a Chief Presidency Magistrate, or by any Magistrate sped. 

ally empowered by the b [Provincial Government] to exercise the powers 
Conferred by section 8, sub-section (l), of the Reformatory Schools Act 5 1897, or, in any area in 
which the said Act has been wholly or in part repealed by any other law providing for the cus. 
tody, trial or punishment of youthful offenders, by any Magistrate empowered by or under such 
law to exercise all or any of the powers conferred thereby.] 

[a] Inserted by the Code of Criminal Procedure (Amendment) Act, 1923, (18 [XVIII] of 1923), S. 6. 

[b] Substituted by A. 0. for “Local Government*’ . 


Section 29 (contd.) 

[2] If no Court is specified in the enactment creating 
the offence, it can be tried by the High Court or by any 
Court specified in this behalf in the second schedule to 
the Code. (Vol 28) 1941 Mad 897 (897, 898) : I-L R 
(1942) Mad 143 * (Yol 11) 1924 All 616 (617) : 25 
Ori L Jour 1294 * (Vol 6) 1919 Mad 24 (25) : 42 Mad 
69 : 20 Or L*Jour 129 (DB) » (’01) 14 CPU 176 
(176) * (’05) 2 Cri L Jour532 (583) (DB) (Cal) * (’70) 
1870 Pun Re No. 12 (Or) p. 21 (22) (DB) * (Yol 6) 
1919 Bom 173 (174) : 43 Bom 888 : 20 Cri L Jour 
699 (DB) * (Yol 15) 1928 Sind 43 (44) : 22 Sind L R 
141 : 28 Cri L Jour 954 (DB) * (Yol 10) 1923 Rang 
139 (140) : 25 Cri L Jour 623 « (’81) 1881 Pun Re 
No. 34 (Cr) p. 90 (90) (DB) * (’71) 8 Bom H C R 
(Or) 115 (117) (DB). 

[3] Where the special act prescribes the class of 
Magistrate that should try the offences such offences 
cannot be tried by magistrates of a lower class though 
the offences may be tried by them under the Code. 
(’79-01) l Upp Bur Ru\ 374 (374)* (’79) Weir 3rd 
Ed 584 (585). 

[4] Sub-section (2) must be read with S 5 and the 
High Court cannot take cognizance of a case not 
committed to it for trial under section 194. (Yol 23) 
1936 All 830 (831) s I L R (1937) All 220 : 88 Cri L 
Jour 111 (FB). 

; SECTION 29 A^-Note 1. 

[1] Offences, under Ss. 403, 417 and 427, Penal 
Code being punishable otherwise than with fine not 
exceeding Rs. 50, a second class Magistrate has no 
jurisdiction to commit the accused to the Court of 
Session. (Yol 26) 1989 All 602 (603):40 CrL Jour 
917 : I L R (1939) All 851. 

SECTION 29 B— Note 1. 

(1) .The section extends to certain Magistrates the 
power to try juvenile offenders for certain offences 
which would otherwise have been triable exclusively 
by the Court of Session. (Yol 23) 1936- All 675 (676). 
IW (1937) All 101 : 37 Cr L Jour 1073 * (Yol 21) 
1984 Bom 211 (212) : 36 Or L Jour 1033 (DB). 


[2] Offence under S. 304 of the Penal Code being 
punishable with transportation cannot be tried by 
Magistrate in charge of Central Children Court and 
specially empowered uuder S. 8 of the Reformatory 
Schools Act, 1897. (Yol 19) 1932 Cal 487 (487, 488) : 
59 Cal 856 : 33 Cr L Jour 645 (DB). 

. M Magistrate not specified in the section has a 
discretion to direct that the accused be dealt with 
under this section or to deal with the case himself. 
(Vol 21) 1934 Bom 211 (212) : 35 Cri L. Jour 1033 
(DB). 

[4] A Magistrate other than one mentioned in this 
section when he proposes to try the case himself must 
have jurisdiction to do so (Yol 23) 1936 Sind 185 
(185, 186) : 30 Sind L R fit : 38 Cri L Jour 83 (DB) 
(Case under S. 130 Railways Act cannot be tried 
by any Magistrate other than one specified in the Act 
itself or by the High Court) * (Yol 15) 1928 Lab 909 
(909) : 29 Cri L. Jour 733 (Do). 

[5] Due enquiry should be made about the actual 
age of the child — The burden of proof that accused is 
a child rests upon the accused. (Yol 19) 1932 Mad 
213 (214) s 33 Cr L Jour 192 (DB) (Case under 
Madras Children Act 1920). 

[6] Second class Magistrate not empowered to act 
under S. 8 of the Reformatory Schools Act 189T must 
refer his case to the District Magistrate, (Vol 2) 1915 
Mad 841 (841) : 16 Cr L Jour 32. 

[7] Under S, 20(3) of the Burma Prevention. 
Crime (Young Offenders) Act, 1930 the only orders, that, 
can be passed are either for sending the offenders to 
junior school or for detaining them in custody for any 
period upto 16 years of age. (Yol 20} 1983 Rang 275 
(276) : 35 CrL Jour 599. 

; [8] Under S. 6 of the ‘Borstal . Schools Act (1929) 
the procedure for a Magistrate to adopt is to convict 
the accused, and in place of the sentence direct his 
detention in the Borstal School. (Yol 19) 1932 Bom 
489 (490) ; 33 Cr L Jour 395 (DB) * (Yol 19} 1932; 
Sind 175 (176) : 26 Sind L R 295 * 34 CrL Jo^:|? v 
(Actual sentence of imprisonment is not necessary and 
conviction for the offence is enough.) ; w ^ 
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[■THE CODS OF] CRIMINAL IMttXffSDUIiH, ISOS [S. 30] 

30. In the torniorics rospoolivoly iidiiii iff stored hy fcho JjieuioiiaintX»o\ernoi*s of tlio Punjab 
a[ ■'»' *] and the Oluof Coinmisffonors of Oudli, the Control Provinces, 

Offences not punishable Q 00V g and A^am, in Sind a.ud in tliose parts of the other provinces in 
T7ith death. winch there are Deputy Commissioners or Assistant Commissioners the 

^Provincial Government] may/, notwithstanding anything contained in section 20, invest the 
District Magistrate or any Magistrate of the first class, wiffi power to try as a Magistrate all 
offences not punishable with death, 


[1882 — S. 30 ; 1872— S. 36.] 

[a] The words “and Burma” wore repealed by A. 0. 

[b] Substituted by A. O. for -‘Local Government.” 


SECTION 30 — Note 1. 

[1] The section deals only with the trial of offences 
and confers no power to pass a sentence. (Vol 30) 
1943 Sind 87 (89) : 1 L 11 (1942) ivar 597 : U Cri L 
Jour 461. 

[2] Special powers are conferred on District Magis- 
trates to avoid delay in the trial consequent on 
commitment to the Session and to afford relief to 
witnesses* (Vol 25} 1938 Nag 5«5*(S8) : ID K (1938) 
Nag 248 : 39 Cri L Jour 660 * (’03) 7 Cal W N 457 
(460) (DB). 

[3] Though the section specifically refers only to S. 
29, S. 28 also must bo read subject to thin section. 
(Vol 25) 1938 Nag 56 (58) : I L K (1938) Nag 248 : 38 
Cri L Jour 66 0. 

[4] A Magistrate tendering pardon under S. 337 is 
precluded from trying the case himself. (’06) 4 Cri Tj 
J our 44 (46) (DB) (Cal) * (Vol 12) 1925 Nag 119 (119): 
25 Cri L Jour 1341. 

[5] A committal cannot be made to a magistrate 
who has tendered pardon under S. 337. (’73) 1873 Pun 
Re No. 17 (Cr) page 19 (20) (DB). 

[6] A commital made to a District Magistrate 
empowered under S. 30 instead of to a Sessions J udge 
is irregular but if the trial by the formor does nofc 
prejudice the accused the conviction will bo upheld. 
(’03) 7 Cal W N 457 (460) (DB) 

[7] The words “Triable by a Magistrate” occurring 
in S. 250, must mean triable under H 28 of the Code 
by a Magistrate. (’02) 1902 Pun Re No. 26 (Cr) page 74 
(75) # (’10) 11 Cri L Jour 396 (396) (DB) (Lah). 

[But see (Vol 23) 1936 Raug 230 (231) ; 14 Rang 
378 ; 37 Cri L Jour 773 (DB)-] 


[8] The Court of the District Magistrate exorcising 
enhanced powers is nevertheless not constituted a Court 
of Session thereby and the procedure for the trial is 
regulated by chap XXI. (’04) 1 Cri L Jour 1063 I10G5): 
15904 Pun Re No. 15 (Cr) (DB) * (Vol 3) 1916 Na~ 97 
m) : 12 Nag L R 94 : 17 Cri L Jour 245. 


[ 9 ] A Magistrate under this section has no powei 
to fcry an accused person summarily. Colra Dig «v 
42 of 1876 * (79) 1879 Pun Re No. 25 Cr Page 75 (75 
(DB). 


[10] All offences not punishable with death may 
b$ ttied by Magistrates empowered under this action 
notwithstanding that under Ss. "28 and 29 they are 
triable 1 by the ’Courts specified in the Eighth column 
Of the second schedule of the Code* (Vol 13) 1926 Nag 


374 (375) : 27 Cri L Jour 728 * (’3 2) 1912 Pun L R 
No. 223 (DB) * (Vol 32) 1925 Lah 157 (158) : 25 Cri 
L Jour 1241 (Char go under B. l! J 0 D — Where no 
murder has lalu n place a magistrate can try under this 
section). 

('ll] A prima. facie oasoof murder cannot bo tried 
by a Magistrate with powers under this' section. (Vol 81) 
19 U Pat 92 (96) : 22 Pah 607:45 Cri L Jour 409 
(DB) * (Vol 15) 1928 Lah 80S (869) : 30 Cri L Jour 
573 (DB) 'h ( 08) 8 Cri L. Jour 263 (264) : 1908 Pun 
Re No. 14 (Cr). 

[12] A Magistrate empowered under Ss. 30and34 
should avoid trying accused fora minor offence, when 
the evidence admits of a doubt that a serious offence is 
committed. (‘84) 10 Cal 85 (86) (DB). 

[13] An offence of culpable homicide not amounting 
to murder cannot be. tried by a Magistrate empowered 
under this section. (’91) 1891 Pun Ue No. 3 (Cr) page8 

(9) * (’93) 1893 Pun Be No. 1 Cr page 1 (20) (FB). 

[Sec however (’22) 23 Cri L Jour 726 (728) (Pesh) 

4 (’22) 23 Cri L Jour 731 (731) (Pesh)] 

[14] Oases on the borderline of jurisdiction and 
cases of groat difficulty ought to be comm'tted rather 
than bo tried by Lhe Magistrate under this section. 1 
Bur h U 158 •£(*93-1900) 1893-1000 Low Bur Bui 219 
Pi 9). 

[15] Sessions Judge of opinion that trial by special 
Magistrate incompetent — Case should be sent to High 
Court for order committing accused for trial to sessions 
court. (Vol 13) 1926 Lah 57 5 (575) : 27 Cri L Jour 846. 

[10] A case triable by the special magistrate himself 
can also be committed to sessions for good reasons. 
(Vol 28) 1930 -Pesh 3 39 (139) : 37 Cri L. Jour 852 * 
(Vol 5) 1918 Nag 141 (142) : 20 Cri L Jour 97. 

[17] Cases of rape and unnatural vice should, as far 
as possible, he tried by a Magistrate with S. 30 powers, 
(Vol 23} 1936 Lah 256 (256) : 37 Cri L Jour 474. 

[18] A Court of a Magistrate exercising enhanced' 
powers is still inferior to. a Sessions Court and subject 
to its revisional powers ('04) 1 Cr L. Jour 1063 (1065): 
1904 Pun Re No. 15 (Cr) . (DB). 

[19] ^ Magistrate invested with special powers is not 

a District Magistrate. He is subordinate to the District 
Magistrate and bis orders are open to revision by the 
District Magistrate. (Vol 3) 1916 Nag 97 (98) ; 12 Nag 
L R 94 : 17 Cr L Jour 245.- . - 
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[Sa. SI— 32] [the CODE of] CRIMINAL PROCEDURE, 1893 

JS . — Sentences which may be passed by Courts of various Classes . 

Sentences which High 

Courts and Sessions 31. (. 1 ) A High Court may pass any sentence authorised by law. 
Judges may pass.. 

( 2 ) A Sessions Judge or Additional Sessions Judge may pass any sentence authorized by law 
but any sentence of death passed by any such Judge shall be subject to confirmation by the Higl 
Court. 

(3) An Assistant Sessions Judge may pass any sentence authorised by law, except a sentenc 
of death' or of transporation for a term exceeding seven years or of imprisonment for a terr 
exceeding seven years. 

[1882— S. 31 ; 1872— Ss. 15, 17; 18 ; 1861— S. 22. Paras 1, 2, 3] 

5 . Objects and Reasons. 

“In accordance with the recommendation of the exceed four years. For the most part such confirmatio 
Judges of the Bombay High Court, we have dispensed . is simply a preliminary to an appeal and interposes 
with the necessity for confirmation of sentences passed useless formality which delays the hearing of the'appes 
by Assistant Sessions Judges where such sentences on the merits.” — S. C. R., 1898. 

1 3 • ' . - : 

Sentences which Magis- 32. (2) The Courts of Magistrates may pass the following sentences 
trates may pass. namely — 

f Imprisonment for a term not exceeding two years, incli 
fa) Courts of Presidency Magis- \ ding such solitary confinement as is authorized b 
trates and' of Magistrates of*] law ; 

r the first class :• • Fine not exceeding one thousand rupees a; 

l Whipping aa_ 


SECTION 31 — Note 1. 

[1] The punishment of penal servitude is applicable 
only to Europeans and Americans. (’96) 19 Mad 483 
(485). 

[2] Offence punishable only under Local Act-Soli- 
tary confinement cannot be awarded. ( 5 70) 1870 Pun 
Re No. 20 (Cr) page 35 (36) * (Yol 11) 1924 La h 667 
(667): 25 Cri L Jour 120. 

[3] Substantive punishment awarded including only 
fine — Solitary confinement cannot be awarded. (*82) 
1882 Pun Re No. 9 (Or) page 13 (13). 

[4] Cumulative sentences of Solitary confinement are 
contrary to the intention of S. 73, Penal Code. (Yol 10) ’ 
1923 Rang 197 (198): 1 Rang 306 :. 25 Cri t Jour 85. 

[5] Sentence of whipping passed under S. 3, Whipp- 

ing Aet — No other punishment e&n be awarded. ("92) 16 
^om 357 (358)' (DB) tt (Yol 12) 1925 Mad 183 (184) : 
25 Gri It Jour 1185. ; 

[6] Offence under S. 4 bf the Whipping Act*-- Whip; 

ping may be awarded either in addition to or xhiieu of 
any other punishment (Vol 9) 1922 All 245 (246) : 14 
All 538:: 23 On It Jour 274 (DB>. . ' .* ' /. 

[7] Offender nOthdming under Ss. 3, 4 or 5 of the ; 

Whi^pihg Afet Canhot be punished with whipping. {Yol •! 
15)1928 Ohdhlli (111) : l ; Iiuck 668 : 29 Cri h four, 
666. ' ' *’■ . 5 ,J ; v Y* ‘ ./ " 

; [8] Under 3.. 59 of ' the Penal , Code transporation 
cannot be awarded for ah offence under a special dr 
local Act. (’01) 11 Mad I» Jopr 127 (128) (BB). 

[9] Imprisonment, awarded ip default of .payment, 
of fine — Transportation cannot- be substituted, for impri- V 
sdhment. (*82) 5 Mad 28 (29). 

[10] Transportation under S. 75 of the Penal Code 
mush be for life. (*82) 1882 Pun Re No. 38 (Or) page 64. 
(61) (DB). 

V“ p^Jll] Read with S. 59 Court may commute sentence . 

imprisonment to one of transportation for not less' 


than seven years but not exceeding ten years. (’02) 
Low Bur Rul 292 (293). (DB) « (93-1990) 1893-19( 
Low Bur Rul 482 (482) m (Vol 2) 1915 Lah 76 (76 ; 
1915 Pun Re No. 14 Cr : 16 Cri L Jour 554 (DB). 

[12] Order directing period undergone as under-tri 

prisoner to be considered as part of sentence is illega 
(Yol 10) 1923 Lah 104 (105) * (*93-1900) 1893-;19( 
Low Bur Rul 42 (42) * (*Q8) 7 Cri L Jour 453 (453) : 
Low Bur Rul 152. . 

[13] S. 79, Penal Code — Second conviction — Senten 

of imprisonment for more than double the prescribe 
term is illegal. (’82) 1882 Pun Re No. 38 (Cr) page f 
(64). ‘ ' ‘ 

[14] Order that term of imprisonment subsequent] 

ordered should, run concurrently with term of imprisoi 
ment being undergone at time, in default of pUymei 
of fine, is opposed to spirit of S. 64 and should not 1 
passed. (Yol 18) 1931 Rang 51 (51) : 32 Cri L Joi 
687; ; Y ’ _ . : ’ 

[15] Order sending offender to reformatory soho* 

can only be passed where offender is sentenced to in 
prisonment or transportation. - (’ll), 12 Cri L four M 
(244) (Low B hr) , , ; ' Y‘ Y-. -■.* Y 

SECTION 32 — Synopsis. ^ : 

"l. Scppe bf the sectioh. ^ ' ,L 

2. General principles as to - punishments* 

3. : Imprisonment; Y ■ f * - 

4 : Solitary confinement. ‘ ' ; ! - r. 

&,J FipCi, . r v '., , ' 

6. Whipping. - - Y Y \ *\ - r ■ 

7* * -May pass any lawful sentence'*. ; ' " ' •; . 

1: Scopeof the section. — [l] This section layfc ‘do# 
the extent of : the punishment which - a> 
his 'Ordinary jurisdiction is , competent tq.infflctYf*68t | 
Suth WB Cr 41 (41) ' ' ' Y * ‘ *7 
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f Imprisonment for a term not exceeding six months, 
,, , , . ! including such solitary confinement as is authorised 

(5) Courts of Magistrates of thej ^ law ; 

second class : ; pi ne n ot exceeding two hundred rupees ; 

b[* *****] 

(c) Courts of Magistrates of the f Imprisonment 'for a term not exceeding one month ; 
third cl ass : l Fine not exceeding fifty rupees. 

(2) The Court of any Magistrate may pass any lawful sentence, combining any of the sen. 
tences which it is authorized by law to pass. 

o[ * * * * *1 

[1882— S. 32 ; 1872— S. 20 ; 1S61— S. 22, paras 4 to 8] 

[a] See however Ordinance III of 1946, section 7 sub-section (4) by virtue of which suoh Magistrates may 
impose a fine exceeding one thousand rupees in cases tried under that section. 

[aa] As to the power to pass sentence of •'Whipping in certain cases governed by the (Punjab) Frontier 
Crimes Regulation, 1901 (III ol 1901), see section 6 oi that Regulation. 

[b] The words '‘Whipping (if specially empowered)” were repealed by the Whipping Act, 1909 (4 [IV] of 
1909), S.8 and;Sch. 

[c] Subnotion (3) was repealed, ibid . 


Section 32 (contd,) 

[2] A Magistrate oannot pass a sentence which he is 
not authorised to pass. (1963) 1 Bom H C R 87 (88) * 
(1864) 2 Rom H O R 126 (127) # (Vol 16) 1929 Rang 
279(279) : 7 Rang 358 : 31 Cri L Jour 175. 

[3] Magistrate cannot sentence a person under S. 75 
ef the Penal Code as being a previous offender and 
award an enhanced punishment exceeding the limitB of 
his power under this section. (1865) 1 Weir 36 (36) * 
(’93-1900) 1893-1900 Low Bur Rul 78 (78) * (’70) 6 
Mad H O R (App) ii (iii) * (’94) 1894 Rat Un Cri Cas 
688 (688) * (’04) 1 Cri L Jour 607 (608, 609) (Bom) * 
(’05) 2 Cri L Jour 749 (750) : 1 Nag L R 137 * (’69) 
3 Beng L R App 49 (52) (DB), 

[4] Magistrate acting under S. 395 cannot inflict 
any sentence exceeding hisdimit. (’02) Weir 449 (449). 

[5] Magistrate specially empowered under S. 30 can- 
not, when exercising hds ordinary powers, pass a 
sentence greater than that allowed by this section. 
(Vol 20) 1933 Bom 58 (59): 34 Cri L Jour 162 (SB). 

[6] Appellate Court affirming conviction passed by 
Magistrate of the second clans but changing sentence 
from one of three months’ simple imprisonment to one 
of fine of four hundred rupees— Sentence held illegal. 
(Vol 11) 1924 All 130 (130) : 45 All 594 : 25 Cri L 
Jour 312 (DB). 


in extreme cases. (Vol 16) 1929 All 919 (924) : 31 Cr 
L Jour 88 * ■ (’67) 8 Suth W R Cr 3 (3). 

[3] Magistrate should exercise judicial discretion 

in each case and pass adequate sentence after taking 
into consideration all pertinent circumstances of tbe 
case. (Vol 23) 1936 Lab 833 (835): 37 Cri L Jour 
1079 * (Vol 17) 1930 Sind 58 (59) : 31 Cri L Jour 
763 (DB) * (Vol 17) 1930 All 279 (279): 31 Cri L Jour 
631 (DB) * (Vol 18) 1931 Cal 448 (450) : 58 Cal 892 : 
32 Cri L Jour 1181 (DB) * (Vol 14) 1927 Nag 221 
(221): 28 Cri L Jour 493 * (Vol 17) 1930 Sind 225 
(240) : 31 Cri L Jour 1026 (DB) * (Vol 15) 1928 Ail 
150 (155, 156) : 30 Cri L. Jour 933 (SB) * (Vol 20) 
1938 Oudh 269 (271) : 35 Cr L Jour 58 $ Vol 13) 
1926 Mad 1165 (1166) : 50 Mad 474 : 27 Cri L. Jour 
1357 (DB) * (Vol 16) 1929 Mad 841 (842) : 63 Mad 80 : 
31 Cri L Jour 454 (DB)*(Vol 20) 1933 Cal 1 (2, 8) : 33 
Cr L Jour 837 (FB) * (Vol 18) 1931 Bom 70 (73) : 55 
Bom 220 : 32 Cr L. Jour 283 (DB) # (Vol 10) 1923 
Oudh 180 (181) * (Vol 15) 1928 Pat 159 (160) s 6 Pat 
471: 28 Cri L Jour 820 (DB) * (Voi 24) 1937 

Rang 467 (468) : 39 Cri L Jour 117 (DB). 

[4] The following are mitigating cirenmst&nceg. 

(a) Offence being first offence. (Vol 20) 1933 All 438 
(440) : 55 All 557 ; 34 Cri L Jour 641 $ (Vol 17) 1930 
Lah 424 (425) : 31 Cri L Jour 1076 » (Vol 17) 1930 
Lah 306 (308) ; 31 Cri L Jour 201, 


[7] The High Court has under S. 439 power to 
enhance sentence beyond the power of the trying 
Magistrate. (Vol 2) 1915 Sind 33 (33) : 9 Sind L R 82: 
19 Cri L Jour 712 (DB). 

[8] Second Class Magistrate who is also a sub- 
Divisional Magistrate, is not limited by this section 
from binding over a person to keep the peace for a 
period of six months only but can go as far as S. 106 
allows. (Vol 2) 1915 AU 15 (16); 37 All 230: 16 Cri 
L Jour 850. 

2. General principles as to punishments [1} 

Maximum punishment which Magistrate's empowered 
by law to award, does not follow automatically upon 
conviction. (VoTl6)‘ 1929 Lah 29 (30) : 10 
Ct?i JV J°ur":I5 * (Vol 15) 1928 Nag 188 
2 f Na S L B lip f 29 Cri Ii Jour 506; 




-(b) Offence committed on sudden provocation. (Vol 
14) 1927 All 105 (106) : 27 Cri L. Jour 1392 (DB) * 
(Vol 3) 1916 Oudh 138 (138) : 17 Cri L Jour 190 
(DB) * (Vol 19) 1932 Lah 302 (303) : 33 Cri L Jour 
577 (DB * (’31) 1931 Mad WN 134 (136) (DB. tt (Vol 
4) 1917 Low Bur 91 (9l) : 18 Cri L Jour 113 (DB). * 
(Vol 20) 1933 Lah 165 (166) ; 34 CriL Jour 1161 
(DB) * (’09) 9 Cri L Jour 245 (246) : 1 Sind LR 1 
(DB). 

(c) Offence committed in excess of right of self- 
defence. (Vol 11) 1924 Lah 61 (62) * (Vol 19) 1932 
Lah 344 (345) : 33 Cri L Jour 587 (DB) * (Vol 3) 1910 
Low Bur 63 (64) : 17 Cri L Jour 835. 

(d) Accused making confession (Vol 3) 1916 TJpp Bui 
1 (1) : 2 TJpp Bur Rul 113 : 17 Cri L Jour 402. 

[See however (Vol 10) 1923 Nag 251 (254) ; 24 
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(e) Immediate apology by accused in oases of defa- 
mation or abuse. (Vol 15) 1928 All 321 (326) : 30 Ori 
L Jour 766 (DB). 

(f) Fact that in cases of rape or abduction, woman 
was a consenting party or was unchaste. (Yol 14) 1927 
Lah 91 (91) : 28 Or L Jour 52 * (Vol 19) 1932 Lah 
203 (204) : 38 Ori L Jour 190 * (Yol 11) 1924 Oudh 
335 (336) : 27 OudhCas 32 : 25 Cri L Jour 913 * (Vol 
14) 1927 Lah 772 (772) : 28 Cri L Jour 256. 

[5] The theory of deterrent punishment should not 
be loosely put into practice except where there is a 
danger of a wide breach of the peace or security. (Vol 9) 
1922 Pat 267 (268, 269) : 22 Ori L Jour 679. 

[6] Gang of desperate men of an unlawful assembly 
threatening to defy law — Heaviest possible sentence 
should be passed, (’ll) 12 Cri L Jour 260 (265) Lah 
(DB)*(Vol 14) 1927 Oudh 151 (154): 28 Cri L Jour 337 
* (Vol 16) 1929 Pat 502 (503) : 30 Cri L Jour 1100. 

[7] Following orimes should be punished with a 
deterrent sentence* 

(a) Arson (Vol 11) 1924 All 781 (782): 25 Cri L Jour 
1190 (DB)* (Vol 18) 1931 Oudh 116 (119): 6 Luck 539: 
32 Cri L Jour 694 (DB). 

(b) Crimes relating to coins. (Vol 14) 1927 Lah 220 
(221) : 28 Cri L Jour 305. 

(o) Burglary (Vol 19) 19.82 Lah 258 (258) : 33 Cri 
L Jour 500 (DB). 

(d) Crimes of violonoe on women. (Vol 16) 1929 Lah 
584 (585) : 30 Cri L Jour 699. 

(e) Illegal traffic in drugs or liquor. (Vol 14) 1927 
Oudh 132 (134) : 29 Oudh Cas 374: 1 Luck 301 : 28 Cri 
L Jour 321 * (Vol 13) 1926 Sind 193 (193) : 20 Sind 
LR 70 : 27 Cri L Jour 633 (DB) * (’88) 34 Cri 
L Jour 180 (181) (Lah) * (Vol 13) 1926 Sind 176 
(176) : 20 Sind LR 1: 27 Cri L Jour 300 (DB) * (Vol 3) 
1916 Lah 345 (345) : 17 Cri L Jour 282 * (’21) 
22 Cri L Jour 258 (Lah). 

[But see (Vol 19) 1932 Lah 10 (10) : 33 Cri L Jou r 
114 * (’92) 5 0 P L R Or 44 (44).] 

(f) Extortion by a polioe officer. (’97-01) 1 Upp Bur 
Bui 320 (324). 

(g) Sodomy, (Vol 20) 1933 Sind 87 (88) : 34 Ori 
L Jour 618 (DB). 

(h) Theft in a railway train. (12) 13 Cri L Jour 531 
(531) (DB) (Bom.) 

[8] Accused, a person of high position and one who 
has done good service for the Government in the past, 
or belongs to a particular caste or community— Accused 
is not entitled to get oft with a smal 1 sentence. (Vol 14) 

1927 Oudh 319 (320) : 28 Cri L Jour 749 * (VollS) 

1928 All 150 (156): 30 Cri L Jour 933 (SB) * (Vol 
19) 1932 Lah 500 (501) : 33 Ori L Jour 497 (DB). 

[9] Public interest in a case and its sensational 
character should .he definitely excluded from considera- 
tion in determining the sentence to be passed. (’24) 25 
Cri L Jour 105 (111) (Pesb). 

[10] Inadmissible evidence or any extraneous cir- 
cumstances should not influence the Magistrate in 
awarding the sentence. (Vol 13) 1926 Cal 1163 (1165) : 
53 Cal 706 : 27 Cri L Jour 1329 (DB). 

[11] Whipping is not a proper sentence in the case 
of an accused of some position; in the case of a juvenile 
offender, it is more appropriate than a fine or a sen- 

of imprisonment. (*07) $ <Jri Xi Jour 217 (218) 


(Lah) * (’72-92) 1 Low Bur Rnl 221 (221) 
(’84) 1884 Pun Be No. 3 Cr. page 4 (4) * (Vol 21) 193 
Rang 123 (124) : 12 Rang 349 : 35 Cri L Jonr 9(3 
(DB). 

[12] Petty offences possibly are more appropriate! 
punished by fiae than by imprisonment. (*79) 1 Wei 
894 (895) (FB) * (’ll) 12 Cri L Jour 435 (435) (Lah)i! 
(Vol 17) 1930 Pat 241 (242) : 9 Pat 113 : 31 Ori L Joo 
789 (DB) * (Voi 18) 1931 Pat 342 (843) : 32 Cri L Joe 
1166 * (’72-92) 1872-1892 Low Bur Rul 537 (537) 
(1900) 1900 Pun LR 52 (53) * (Vol 3) 1916 Bom 9 
(98) : 41 Bom 149 : 18 Cri L Jour 97 (DB) * (Vol 13 
1924 Bom 453 (453) : 26 Cri L Jour 759 (DB). 


[18] In the case of first offences, sentences of sho] 
term imprisonment should be avoided. (Vol 28) 194 
Sind 48 (48) : ILR (1940) Kar 477 : 42 Cri L Jour 40 
(DB). 

[14] Imprisonment, for offences outside the Peni 
Code, should be awarded only as a last resort in cast 
of contumacy. (Vol 18) 1931 Mad 777 (778) : 32 C 
L Jour 1279 *(’13) 14 Cri L Jour 293 (295): 9 Na 
LR 68. 


[15] Magistrate pronouncing sentence must defln 
precisely the nature of sentence intended, as well s 
period of detention. Generally sentence ought to t 
self-contained. (’01) 34 Mad 13 (15, 10) (DB)* (’93) 1 
All 208 (209, 210) (DB) * (’69) 1869 Pun Re No. 3 
(Cr) page 68 (68). 

[16] Court awarding maximum punishment shou 
give reason therefor. (Vol 13) 1926 Lah 239 (240) : 5 
Cri L Jour 186. f 

3. Imprisonment. — fl] Where nature of imprisoj 
ment is not specified when sentence is passed it must I 
taken to be simple. (’72) 18 Suth WR (Cr) 3 (3) (DB) 
(’07) 5 Cal L Jour 445 (447) (DB). 

[2] Where the Magistrate uses the phrase, “I pa 
sentence under Ss. 336 and 148” or whatever the se 
tion may be, it must be interpreted to mean that tl 
Magistrate intended to pass cone arrant sentences. (V 
11) 1924 All 492 (492) ; 25 Cri L Jour 992. 

[8] Magistrate has no jurisdiction in awarding 
sentence to direct that any portion of the period durir 
which the accused had been detained in custody as a 
under-trial prisoner should he computed as part of tl 
sentence, (’97) 1897 Rat Un Be Cri Oas 892 (893) <D3 
* (Vol 6) 1919 Lah 29 1 (30) : 1919 Pun Be No. 27 Cr 
20 Cri L Jour 684 * (’93-1900) 1893-1300 Low Be 
Rul 42 (42) * (’08) 7 Cri L Jour 453 (458) : 4 Lo 
Bur Rul 152 * (Vol 10) 1923 Lah 104 (105). 


[4] Io estimating proper sentences, Court can tal 
into consideration period of detention as an under trii 
(’10) 11 Cri L Jour 9 (10) (DB) (Cal). - 

[5] Sentence Of imprisonment until rising of Com 
is good, (Vol 32) 1945 Mad 313 (313) y 1L& (194f 
Mad 529 : 47 On L Jour 50 (DB) ( (Vol 16) 1929 Ma 
226 t 30 Cri L Jour 247 and (Vol 29) 1942 Mad 723 
ILR (1943) Mad 230 : 44 Cri L Jour 139 overruled) 1 
(’07) 5 Cri L Jour 217 (218) (Lah). 


[See also ( % 06) 3 Cri L Jour 494 (496) (DB) (Bom). 


[6] A Magistrate cannot award imprisonment fo 
several periods with intervals between eaoh period, 

[7] A Magistrate cannot order acoused. (Veil 14) ,199 

Lah 62 (62, 68) : 28 Cri L Jour 23 to suffer imprison 
ment in police lock-up. (Vol 1) 1914 Low Bur 15 
(157).: .7 1m »«WW! W. . !■ : _ 
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4. Solitary confinement. — [1] No solitary confine- 
ment can be ordered in ease of convictions under the 
following Acts. 

(a) The Arms Act. ('66) 1866 Pun Re No. 120 Cr P 
120(120) (DB). 

(b) The Excise Act. (’89) 1889 Pun Re No. 17 Cr 
p. 65 (66) * (’93-1900) 1893-1900 Low Bur Rul 554 
(555). 

(c) The Criminal Tribes Act. (Vol 11) 1924 All 319 
,(320) : 46 All 114 : 25 Cri L Jour 654* (’89) 1889 
Pun Re No. 17 Cr. Page 66 (67). 

(d) The Post Offices Act. (’70) 1870 Pun Re No. 20 
Cr. p. 35 (36) (DB) (Act 14 (XIV) of 1866) * (’79) 1879 
Pun Be No. 24 Cr p. 73 (74) (DB). 

(e) The NW Frontier Rules. (’80) 1880 Pun Re No. 4 
Cr p. 10 (11) (DB) * (’81) 1881 Pun Re No. 36 Cr p. 92 
(94) (DB). 

(f) The Opium Act. (’01)14 CPLR 39 (40). 

[2] Imprisonment awarded in default of payment of 
fine or of furnishing security. S ilitary confinement 
cannot be awarded (’82) 1882 Pun Re No. 9 Cr p. 13 
.(13) (DB) * (’87) 1887 Pun Re No. 63 Cr p. 142 (143) 
(DB)* (Vol 1) 1914 All 422 (423) : 36 All 495 (496) : 
15 Cri L Jour 616 * (Vol 14) 1927 All 472 (473) : 28 
Cri L Jour 534. 

[3] Solitary confinement can be awarded in lieu of 
whipping under S, 395. (’99) 1899 Pun Re No. 14 (Cr) 
p. 38 (39) (DB). 

[4] Summary trial— Solitary confinement can ba 
ordered. (’83) 6 All 83 (83). 

5. Fine — [1] Maximum amount of fine for payment 
of which Magistrate may sentence ofieuder is Rs. 1,000. 
(’67) 7 Suth WR Cr 37 (37). 

[2] Power to punish with 6ne .for separate offences 
is not affected by this seotion even though the aggre- 
gate fine imposed in respect thereof exceeds Rs. 1000. 
(’93) 20 Cal 676 (681, 682) (DB). 

[3] Order for payment of a daily fine, in anticipation 

of offences not yet committed, is illegal. (Vol 22) 1935 
Pat 208 (210) : 14 Pat 456 : 36 Cri L Jour 1048 (DB) 
* (Vol 5) 1918 All 266 (266) : 40 All 569 : 19 Cri 
L Jour 694 * (Vol 14) 1927 All 181 (131) : 49 All 
245 : 27 Cri L Jour 1120 * (Vol 6) 1919 Bom 28(281 : 
48 Bom 836 : 20 Cri L Jour 624 (DB)* (Vol 13) 1926 
Bom 526 (526) : 27 Cri L Jour 1328 (DB) * 

(’10) 11 Cri L Jour 540 (540) : 37 Cal 671 ('ll) 12 
Cri L Jour 371 (372) (Lah) * (Vol 13) 1926 Lah 248 
(248) : 7 Lah 168 : 27 Cri L Jour 465 * (’93) 16 Mad 
230 (233) (DB)*(Vol 4) 1917 Nag 65 (68, 69) : 14 Nag 
LR 157 : 19 Cri L Joar 392 * (Vol 19) 1932 Nag 116 
(117) ; 33 Cri L Jour 859 * (’08) 7 Cri L Jour 454 
j[456) : 11 Oudh Cas 122 (DB) * (Vol 12) 1925 Pat 322 
1323} : 25 Cri L Jour 1357 * (72-92) 1 Bur 421 (421) * 
(92:96) l Upp Bur Bui 132 (132) * (Vol 16) 1929 Sind 

W l) r 23 Sind LR 125 : 30 Cri L Jour 442 (DB)* 
16)1929 Sind 52 (52) : 28 SinR LR 222 : 30 Cri 
L Jour 443 (DB). 

1 . [Sen hdwever (’03) 7 Cal WN 863 (868) (DB) ] ' 

i 14] In fixing amount of fine within limits prescribed 
under this section Court should have regard to nature 
o| offence and means of accused to pay fine imposed* 
(*97-01) 1 Upp Bur Rut 244 (246) * (Vol 16) 1929 All 

1891 Kat ‘ 


L Jour 28 (DB) * ('13) 14 Cri L. Jour 522 (523); 1913 
Pun Re No. 18 (Cr)* (Vol 19) 1932 Lah 194 (194) : gg 
Cri L Jour 368 (DBl * ('79) 1 Weir 894 (895) (FB) * 
(Vol 15) 1928 Pat 59 (60) : 28 Cri L Jour 865 (DB) * 
(’72-92) 1872 92 Low Bur Rul 483 (484, 485). 

[See also (Vol 19) 1932 Cal 465 (467) : 59 Cal 1065 ; 
33 Cri L Jour 267 (DB).] 

[5] In the case of offences of aggravated nature 
sentence of imprisonment is more suitable. (Vol' 11) 
1924 Lah HI (82) : 24 Cri L Jour 278 * (Vol 17) 1930 
All 279 i‘279): 81 Cri L Jour 631 (DB) * (Vol 19) 1932 
Lah 194 (194); 33 Cri L Jour 368. 

[See (Vol 16) 1929 All 919 (925) : 31 Cri L. Jour 
88 (DB).] 

[6] Imposition of fines should be avoided where a 
death sentence or any substantial term of imprisonment 
is given. (’13) 14 Cri L Jour 522 \523) *. 1913 Pun 
Be No. 18 Cr * (Vol 181 1931 Cal 710 (711) : 33 Cri 
L Jour 31 (DB). 

[7] Imposition of fine is only suitable incases where 
the Court considers that justice of the case will be met 
by inflicting a fine but at the same time co nsiders 
that a term of impnsonmout in addition will serve as a 
salutary lesson to the accused, or whore it is desired tp 
compensate the complainant or where the accused has 
profited financially by his misdeed (Vol 18) 1931 Cal 
710 (711): 33 Cri L Jour 31 (DB). 

[8] The above rule is inapplicable to a conviction 
under an Ordinance specially enacting that a fine shall 
be imposed along with a substantial term of imprison- 
ment. (Vol 20) 1933 Cal 333 (335) : 34 Cri L Jour 1189 
(DB). 

6. Whipping — [1] Whipping as a punishment fe 

only awardable for o lienees under the Penal Code and not 
for offences under any other law, unless the offender is 
a juvenile offender and the Provincial Government has 
specified in the Official Gazette such offence as being 
one in which whipping may be awarded as a punish- 
ment. (’83) 1883 JKat 190 (190) (DB) * (’93-1900) 1893 
3-1900 Low Bur Bui 567 (508) * (1800) 1 Weir 845 

(845, 846). 

7. “May pass any lawful sentence”.— [1] The 
following are not lawful sentences for any Magistrate to 
pass. 

(a) Sentence of fine only under S. 198 I. P. C. (*66) 
1866 Pun Ee No. 30 Cr p. 29 (29) (DB) * (‘78) 
2 Sbome 26. 

(b) Sentence of fine only under S. 390 LP.C. (Vol 9) 
1922 All 245 (246) : 44 All 538 ; 23 Cri L Jour 274 
(DB). 

(c) Sentence of fine only under S. 420 IPO (Vol 16) 
4929 All 260 (280) ; 30 Cri h Jour 340 (DB). 

(d) Sentence of fine only under S- 211 TPC (1862- 
1865) : 1 Bom HCR Cr 34 (34) (DB), 

(e) Sentence of fine only under S. 309 IPO (1862* 
1865) 1 Bom HCR Cr 4 (4) (SB). 

(f) Sentence of fine only under S. 325 IPC. (1865) 2 
Suth WR Cr 33 (34) (DB) * (’69) U Suth WR Cr 89 
(39) * (’66) 1866 Pun Re No. 28 Cr p. 28 (28) (DB) 
* (Vol 1) 1914 Mad 280 (280) : 15 Cri L Jour 192 4 
(Vol 14) 1927 Nag 49 (50) t 27 Cri L Jour 1229 * (Vo] 
20) 1933 Pat 179 (179) t 34 Cri R Jour 407 (DB)# 
(’72-92) 1 Low Bur Rul 221 (221). 

(gV Sentence of fine only -under S» 344 IPO, (186$ 
39 (39) (DB).- 
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Power of Magistrates to 33. (I) The Court of any Magistrate may ‘award such terms of im. 
sentence to imprisonment prisonment in default of payment of fine as is authorised by law in case 
n default of fine. 0 f 0U ch default : 

Proviso as to certain Provided that— 

Sases* 

(a) the term rs not in excess of the Magistrate's powers under this Code ; v ' 

(ft) in any case decided by a Magistrate where imprisonment has been awarded as part of 
the substantive sentence, the period of imprisonment awarded in default of pay- 
ment of the fine shall not exceed one-fourth of the period of imprisonment which 
• such Magistrate is competent to inflict as punishment for the offence otherwise 
than as imprisonment in default of payment of the fine. 

(5) The imprisonment awarded under this section maybe in addition to a substantive 
fentence of imprisonment for the maximum term awardable by the Magistrate under' section 3 h 
[1882— S. 33.; 1872 — S. 20; Explanation 309; 1861— S. 45,] 

Section 32 (contd.) failure of accused to pay fine which Court has ordered 


(h) A sentence of fine only under S. 380 or S. 456 
:PC * (’66) 1866 Pun Be No. 80 Cr page 85 (86) 
DB). 

(i) A sentence of imprisonment for offence under 
3. 302, Penal Code (’ll) 12 Cri L Jour 145 (146) 
[DB) (Mad). 

ft) Transportation for fifteen years for an offence 
under S, 304 Penal Code. (’66) 1866 Pun Re No. - 58 
3r. Page 66 (66) (DB). 

[See also (’64) 1864 Suth WR Cr 30 (31) (DB).] 

(k) Order of confiscation for an offence under S. 188, 
Penal Code (’72) 1872 Pun Re No. 13 Cr Page 18 (19) 
[DB). . 

[i] Mere order of refund of the money taken, on a 
jonviotion for an offence under S. 161 Penal Code 
;’7l) 16 Suth WR Cr 64 (64) (DB). 

(m) A sentence of transportation in default of fine 
[’80) 1880 Pun -Re No. 17 Cr page 29 (30) (DB). 

(n) Imprisonment in default of fine for a period 
sxceeding one-fourth of the maximum period for whioh 
|;he imprisonment can be awarded for the offence. (’7i) 
16 Suth WR Cr. 42 (42). 

(o) A double sentence of fine and imprisonment for 
an offence punishable with fine or imprisonment but 
not with .both. (’94) 1894 Rat 686 (687) * (’80) 1880 
Pun Re No. 25 Cr* page 42 (42) (DB). 

(p) A conditional sentence on a woman, of imprison- 
ment for failure to reside with her husband. (’66) 1866 
Pun Re No. 40. Cr page 45 (46) (DB). - 

SECTION 33 — Synopsis. 

l.Scope. 

2. Court of any Magistrate. 

3. Fine. 

4. Imprisonment. 

3. “Authorized by law”. 

6. Refund of fine. 

7. Proviso (a) : In Excess of powers. 

8. Proviso (b) : Limits to imprisonment in 

default where substantive sentence is 
ordered. 

9. Sub-section (2). 

* i; Scope. — [1] Imprisonment in default of pay- 
ment of fine is a nunishment imposed on account of 


him to pay. (’72-92) 1872-92 Low Bar Rul 483 (484)* 

[2] Section 33 only relates to cases in whioh imr 
prisonment in default is authoriseddby law. (*94) 21 
Cal 979 (985) (DB). 

[3] Under S. 25, General Clauses Act Sections 63 to 
70, Penal Code authorising award of imprisonment i q 
default of payment of fine in cases of offences punish- 
able under the Penal Code have been made applicable 
to all fines imposed under any Act, Regulation , Rule or 
By-law unless they contain any express provision to the 
contrary. (’02) 1 Low Bur Rul 150 (151) * (*93) 
1900) 1893-1900 Low Bur Rul 385 (385) * (*70 
7 Bom HCR Cr 76 (77) (DB) * (’75) 1875 Rat Un Re 
CriCas 91 (92) (DB) * (’96) 23 Cal 421 (423) (PR) 
* (72) 1872 Pun Re No. 6 Cr p. 11 (11) (DB) * (*92) 
1 Weir 652 (653) # (Vol 19) 1932 Cal 63 (63) : 53 
Cal 1293 : 33 Cri L Jour 303 * (Vol 13) 1926 Si nd 
144 (144) : 20 Sind LR 31 : 27 Cri L Jour 90 (DB). 
('95) 18 Mad 490 (492) (DB). 

[See also (70) 5 Mad HCR App 23-24.] 

[But see (72-92) 1872-92 Low Bur Rul 473 
(473).] 

[4] Section 38 does not make it imperative on a 
Court to award imprisonment in deiault of payment of 
fine (78) 1878 Pun Re No. 30 Cr. p. 73 (73) (DB). 

[5] When a Court is competent to award imprispa- 
ment in default of payment of fine, it should as a rule 
award it. (’92-96) 1 Upp Bur Rul 18 (18). 

[6] Person sentenced to imprisonment and fine and 
after he had served full term of Imprisonment released 
on his giving security for paying fine by instalments. 
Held that - order re-committipg Ihim to prison for 
default in paying fine, passed after period of six years, 
within which fine is leviable under S. 70 of the Pena! 
Code, was illegal; ($3) 1036 bah 348 (3491: 37 Or 
L Jour 503. ■' *. 

[7] Sentence of joint fine on .two accused persons, 

with terms of imprisonment in default, cannot be sup- 
ported. (Vol, 25) 1938 Pat 271 (271, 272) s 39 Or 
L Jour 531, / , " . ; 

2. Court of any Magistrate.— -[1] The section 
applies also to Magistrates specially empowered under 
section 34. (’98-1900) 1893-1900 Low Bur Rul 281 
(281). . ^ / - 1 

3. Fine. — [1] Imprisonment cannot be awarded ilji 
default of payment of excess charge dr fare referred' tie 
in 113 pf th e Railway Act. (’84) 18 Botn440 (44i 
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(DB) * (’99) 1 Bom LR 166 (166) (DB) 1* (’97) 20 
All 95 (95) * (’09) 10 Cri L Jour 519 (520) : 5 Nag LR 
151 * (’97) 20 Mad 385 (386) (DB). 

[2] Where an Act provides for award of compensation, 
the fact that compensation may be levied as a fine does 
not authorise Court to order imprisonment in default 
of payment thereof. (*90) 1 Weir 712 (712) * (96) 

19 Mad 238 (239) (DB) * (’94) 22 Cal 139 (143) (DB) 
* (1900) 27 Cal 992 (992) : 5 Cal W N 32 (DB) * 
(Vol 17) 1930 Nag 149 (149) : 26 Nag L R 158 : 31 
Cri L -Jour 278 * (’72-92) 1872-92 Low Bur Rul 515 
(515). 

[3] This section does not apply to compensation 
ordered under S. 250. (’94) 21 Cal 979 (985) (DB). 

[4] Imprisonment may be awarded in default of 
payment of penalty under the Bombay Distriot Munici- 
palities Act. (’93) 18 Bom 400 (401) (DB). 

4. Imprisonment.— [1] In default of payment of 
fine, transportation cannot be awarded nor whipping. 
(’82) 5 Mad 38 (29) (DB) * (’80) 1880 Pun Be No. 17 
Cr P 29 (30) (DB) *(’67)7 Suth <WR Cr 31 (SI) 
(DB) *(’66) 1$66 Pun Be No. 5 Cr P 6 (6). 


[2] Court cannot order juvenile offender to be sent to 
Reformatory School in default of payment of fine, (’ll) 
12 Cri L Jour 244 (244) (Burma). 

[3] When simple imprisonment is the substantive 
sentence for convicts’ offence sentence to be awarded 
in lieu of fine must be simple. (’66) 5 Suth W R' Cr 76 
(76) (DB) * (’67) 7 Suth W R Cr 31 (81) (DB) * 
(’97-01) 1 TJpp Bur Rul 363 (364). 

[St$ (’68) 5 Bom H C R Cr 43 (43) (DB).] 

[4] The amendment of S 67, Penal Code, by Act 8 
(VIII) of 1882 has made it clear that when the offence 
is punishable with fine only the imprisonment in 
default of payment of fine can only be simple. (’72-92) 
1872-1892 Low Bur Rul 279(280) * (*72-92) 1872-1892 
Low Bur Rul 410 (410) * (’82) 1 Weir 239 (239). 

[5] In the case of offenoe punishable with imprison- 

ment of either description — Imprisonment in default of 
payment of fine may be of either#*! ascription. ( ’72-921 
1872-1892 Low Bur Rul 434 (485). V * 


[6] When rigorous imprisonment may be awarded in 
default of payment of fine Court cannot order that a 
portion of the term of imprisonment be spent in 
solitary confinement under 8. 73 of the Penal Code 
(’73) 1873 Pun Re No, 26 Cr p. 34 (35) (DB) * Cm 
I860 Pun Re No. 20 Cr P 37 (88). * ^ } 

5, “Authorised hr law”.— [1] It i s not only 
necessary that the imprisonment awarded should not 
be in excess of the Magistrate’s powers but it should 
W t>er in conformity with the provisions of the Penal 
Code. (Vcu 30) 1943 Sind 124 (136) : I L B (1944) 

L J 2 ur 637 {DB ) * ( To1 M) 1941 Pat 
48 (48) : 41 Cri L Jour 957. 

o'OJ Where an offence i» punishable with fine only 
S« 87, Penal Code should be referred to for determin- 
es limit .^imprisonment to be awarded in default of 
paflTOeni of fine. {’88) 10 Suth W R Or 80 (SO) (DB). 

' W Where an offenoe is punishable with imprison- 
ffient and fine or imprisonment or fine, S. 6S and not S. 
|7.determines tem of;impmoanjeo.t awardabla. <’01)1 
\ ** (239, 


[4] Accused sentenced under S. 58 of the Excise 
Act to a fine of Rs. 100 and in default to three month*’ 
imprisonment and in an additional sentence under S. 
74, to six months’ imprisonment — Held that two sen- 
tences mu*t be regarded as separate. Standing by 
itself, sentence of three months’ imprisonment in 
default of payment of fine was a legal one (*81) 6 Cal 
§75 (578,579) (DB). 

[5] Imprisonment under this section should bear a 
a reasonable proportion to the amount of the fine. 
(72-92) 1872-92 Low Bur Rul 353 (353). 

[But seel Bur LR 483(484).] 

6. Refund of fin«.— [1] Aooused paid a sum 
towards fine inflicted — That fact -not having been 
communicated by Magistrate to jailor, prisoner suffered 
whole term of imprisonment erdered in default— Held 
Magistrate had no power to order a refund — Any 
application for that relief should be made to Govern* 
menfc. (’67- 61) 4 Bom H C RCr 37 (38). 

7. Proviso (a) : In excess of powers— [1] 
Although S. 65 of the Penal Code authorises the 
awarding of imprisonment in default of payment of 
fine to the extent of one-fourth of the maxi- 
mum term prescribed for the oflence, the Magis- 
trate, under this section, will not be competent to 
award even this term if it is in excess of his ordinary 
powers. (’77) 1 All 461 (465) (FB) * Oudh S. 0. No. 28 

p. 28 (28). 

[2] Imprisonment awarded as a process for enforce- 
ment of paymeut of fine— The rule of S. 262 of this 
Code limiting period of imprisonment in summary trials 
does not apply. (Vol 30) 1943 Sind 124 (125) : I LR 
(1944) Kar l : 44 Cri L Jour 637 (DB) * (Vol 37) 1940 
Rang 171 (172) : (1940) Rang L R 233: 41 0riL 
Jour 768 * (’83) 6 All 61 (61). 

8. Proviso (b) : Limits to imprisonment in 
default where substantive sentence is ordered,— 
[1] Offence punishable with imprisonment and fine— 
Magistrate sentencing offender to both punishments 
and ordering further that he is to undergo a term of 
imprisonment in default of payment of the fine — There 
is, in addition to restriction found in S. 65 of the Penal 
Code, further restriction imposed on a Magistrate by 
this section. (’01) 1 Low Bur Rul 150 (152). 

[See also (Vol 30) 1943 Sind 124 (126) : ILR (1944) 
Kar 1 : 44 Cri L Jour 637 (DB).] 

[2] Magistrate not empowered to pass a sentence of 
more than six months’ imprisonment cannot award a 
term of more than one and a half months* imprison- 
ment in default of payment of fine. (’79) 1870 Pun Re 
No. 24 Cr p. 74 (74) (DB) * (*66) 6 Suth W R Or 51 
(51) (DB). 

[3] Magistrate with special powers is now enabled 
to sentence a person under this seetion for period ’of 
one year and nine months, (’85) 1885 Pun * Be No. 35* 
Or p 78 79) (DB) * (’93-1900) 1893-1900 .Low Bur RttI 
281 (281). 

9. Sub-section (2).— .[1] Proviso to S. 35 which 
limits the aggregate punishment that a Magistrate 
may inflict to twice the amount which he is in his 
ordinary jurisdiction aomperteat to inflict does not 
affect his power of awarding over and febove that 
maximum a term of imprisonment in default „ of pay - 
|HH 4 $»4< (’68) 9 gvtthWB Or 41 (47). 
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34. The Court of a Magistrate, specially empowered under section 30, may pass any sentence 
Higher powers of cer- authorised by law, except a sentence of death or of transportation for a 
tain District Magistrates, term exceeding seven years or imprisonment for a term exceeding seven 
years. 

[ 1882 — S. 34 ; 1872— S. 36.] 

Sentences which Courts a [34A. Notwithstanding anything contained in sections 31,32 and S4— - 
and Magistrates may 

pass upon European ( a ) no Court of; Session shall pass on any European British subject 

ntish subjects. any sen t ence 0 tker than a sentence of death, penal servL 

tude, or imprisonment with or without fine, or of fine, and 

(b) no District Magistrate or other Magistrate ofthe first class shall 
pass on any European British subject any sentence other 
than imprisonment which may extend to two years, or fine 
which may extend to one thousand rupees, or both.] 

[ 1898 and 1882— Ss. 446 and 449 ; 1872— Ss. 74, 76.] 

[a] Inserted by the Criminal Law Amendment Act, 1923 (12 [XII] of 1923), S. 7. 

35. (I) a [When a person is convicted at one trial of two or more offences, the Court may, 
Sentence in cases of subject to the provisions of section 71 of the Indian Penal Code] sentence 
conviction of _ several him, for such offences, to the several punishments prescribed therefor which 
offences at one trial. such. Court is competent to inflict ; such punishments, when consisting of 
imprisonment or transportation to commence the one after the expiration of the other in such 
order as the Court may direct, unless the Court directs that such punishments shall run concurrently* 


SECTION 34 — Not* 1. 

[1] A sentence of seven years’ imprisonment is the 
maximum sentence which a Magistrate empowered 
under S. 30 is authorized to pass. (Yol 17) 1930 Sind 
211 (214) : 24 Sind L R 252 : 31 Cri L Jour 1046 
(KB). 

, [2] Section 75, Penal Code does not enable a Magis- 
trate acting hereunder to sentence a person to a longer 
term than seven years. (’72) 1872 Pan Re No. 31 Or 
page 41 (41) (DB). 

[3] Offence punishable with whipping in addition to 
any other punishment — Magistrate may pass a sentence 
of whipping in addition to maximum sentence of seven 
years’ imprisonment for same offence by virtue of 
provision of S. 82 Sub-S. (2). (Yol 24) 1937 Rang 183 
(184) : 14 Rang 662 : 38 Cri L Jour 670 (DB). 

[4] Sentences passed by High Court under its 
powers of enhancement under S. 489 should not 
ordinarily exceed one of seven years’ rigorous imprison- 
ment which a Magistrate acting under S. 34 is empow- 
ered to pass. If Court considers that seven years will 
not meet ends of justice usual course will be to set aside 
trial and order the case to be committed to Sessions. 
(Yol 10) 1923 Lah 600 (600) : 24 Cri L Jour 932 (DB) 
♦ (Yol 12) 1925 Lah 318 (318) : 26 Cri L Jour 757 
(DB), 

[5] Case referred, under S, 349 to a Magistrate 
specially empowered — Latter cannot exercise his power 
under S. 34 but can order a re-trial -before himself and 
in that re-trial, can exercise such powers if he finds 
accused guilty (*07) 6 Cri L Jour 289 (290) : 4 Low Bur 
Rul 53 * (’81) 1881 Pun Re No. 10 Or p. 10 (11) (DB). 

[6] The enhanced sentence under this section will 
not be legal unless the Magistrate has purported to act 
under powers conferred under S. 30. (Yolj20) 1933 Bom 
58 (59): 34 Cri L Jour 162 (SB) * (’08) 7 Cri L Jour 
46U461) {Lah)'* (Yol 21) 1934 Lah 361 (361) : 35 
irC It Jour 1288, 


[But see (Yol 28) 1941 Lah 324 (326) : 42 Cri L 
Jour 890 * (Yol 22) 1935 Pesh 108 (109) ; 36 Cri L 
Jour 1143 (DB).] 

[7] If a Magistrate acting under S. 349 exercises 
powers under S. 34 (which the section debars from 
doing) sentence is ultra vires and even if it exceeds 
four years an appeal therefrom will lie only to Sessions 
Court and not to High Court. (’07) 6 Or h Jour 289 
(290) : 4 Low Bur Rul 58. 

SECTION 35— Synopsis. 

1. Scop© of the section. 

2. ‘'One trial". 

3. Section when applies. 

4. This section and section 71, Penal Code. 

5. '‘May sentence*'. 

6. Separate and aggregate sentences. 

7. Consecutive sentences. 

8. Imprisonment and whipping. 

9. Concurrent sentences. 

10. Imprisonment or transportation— Con- 
current sentences of. 

11. Whipping— Concurrent sentences of, 

12. Imprisonment in default of payment of 
fine, if can he made concurrent. 

13. No imprisonment for a period longer than 
14 years— Proviso (a), 

14. Aggregate of sentences, when treated as 
a single sentence. 

1. Scope ofthe section [1] It is a general 

principle of law that whenever an offence is proved 
against any person, a conviction must neoessarily 
follow it, except where there are specific provisions 
to the contrary. (’87) 10 All 58 (64, 65) * (’68) 5 Ron* 

H O R Or 3 (5). t - 
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(2) In the case of consecutive sentences, it shall not be necessary for the Court, by reason 
only of the aggregate punishment for the several offences being in excess of the punishment -which 
it is competent to inflict on conviction of a single offence, to send the offender for trial before a 
higher Court : 

Provided as follows 

Maximum term of (a) in no ease shall such person be sentenced to imprisonment for a 

punishment. longer period than fourteen years ; 

(b) if the ease is tried by a Magistrate (other than a Magistrate acting 
under section 34), the aggregate punishment shall not exceed 
twice the amount of punishment which he is, in the exercise of 
his ordinary jurisdiction, competent to inflict. 

(3) For the purpose of appeal, b [the aggregate of consecutive] sentences passed under this 
section in case of convictions for several offences at one trial shall be deemed to be a single 
sentence. 

(c) [* * * * *] 

[1882 — S. 35 ; 1872— S. 314 ; 1861— S. 46.] 

[a] Substituted, by the Code of Criminal Procedure ( Amendment) Act, 1923 (18 [XVIII] of 1923), S. 7, for 
u when a person is convicted at one trial of two or more distinct offences, the Court may,” 

[b] Substituted , ibid,, for “aggregate.** 

[o] The Explanation and Illustration to S. 35 were repealed ibid. 

Objects and Reasons.- 

11 On the recommendation of the High Court, North- The effect of this change will probably be to mitigate 
"Western Provinces, we "have empowered Courts in sentences and at the same time also to discourage 

India, as in England to pass concurrent, as well as con- frivolous appeals — S. C, R., 1898. 

seeutive, sentences of transportation and imprisonment. 


Section 35 (contd.) 

[2] The object and effect of this section is to regulate 
and, in some cases, to increase, subject to fcho provi- 
sions of S. 71 of the Penal Code, the period of the 
punishment that the Courts are competent to inflict. 
(Vol 21) 1934 Rang 338 (339) : 12 Rang 419: 36 Cri L 
Jour 460. 

[3 ] In the case of several sentences as to whether 
they should run concurrently or consecutively. See S. 
397. 

% “One trial**. — [1] Sections 234 and 235 deal 
with questions as to when and how far several offences 
can be tried -at one trial. The rules as to assessment of 
punishment must be sought for in S. 71 of the Penal 
—Code and this section. (’86) 10 Bom 493 (496) * (*75) 1 
Rom 214 (216) (FB) (Per West J. iff Order of Reference) 
* {’88)12 Mad 36.(38)' (DB). 

[2] Where a person is accused of several offences 
separately tried and convicted for each of .such offences, 
this section has no application. Aggregate punishment 
whieh can be awarded is not limited to twice the 


Cas 688 (688) *(1865) 1 Weir 36 (36) * ('89)11 
All 393 (394, 395). 

4. This section and section 71, Pena! Code.— [1] 
A commits criminal treapass on certain property with 
intent to commit theft, and also commits theft. The 
former is an offence under 457 of the Penal Code and 
the latter under S. 380 thereof. The offences in such 
a case are not ‘separable’ offences but ‘distinct* offences 
and separate sentences can be passed in respect of 
them. (Vol 32) 1945 Mad 830 (330). ( (Vol 13) 1926 
Pat 367 : 5 Pat 464 : 27 Cri h Jour 976 dissented) 
* (Vol 12) I92r Cal 1015 (1016) : 26 Cri L Jour 1253 
(DB) * (Vol 26) 1939 Sind 76 (77) : ILR (1939) $» 
378: 40 Cri L Jour 466. 

[See also (Vol. 19) 1932 Pat 335 (336) : 34 Crib 
Jour 81 (DB) # (Vol 15} 1928 Pat 115 (116) : 6 Bat 
828 : 29 Cri I* Jour 79 (DB).] 

[But see (Vol 17) 1930 Pat 385 (386) : 8t Cri h Jout 
492 (DB)*(Vol 13) 1926 Pat 367 (868) : 5 Pat 464 : 2? 
Cri L Jour 976 (DB) # (Vol 26) 1939 Pat (349, 860); 4C 
Cri L Jour 751 (DB). 


amount which the Magistrate is, by his ordinary juris- 
diction, competent to inflict. In such cases awarding 
aggregate, sentence of more than fourteen years is 
,tbtmhibiied..( , B0) 3 All §05. (311, 312, 315) (FB) * 
fm 188I A11 S W N'23 (231. * (’79) 2 Weir 30 (81)*. 
-■ 3t-(32) ^ fS6) 18*6 Run Re No, 14 Cr 

page 23 (25) j* (*67) 7 Suth W R Cr 1 (2) (FB); 

^hefr ap£Hes,—ti] Convicted person 
; i faUk£ tobe punished; under g;75»1penal Code-^Separate 
: sBnteffpd .cannot! legally be ■ pissed against him on 
- account oi- prevrdus : convicts : recorded against him. 

&9M99AM* &CW X* Jour 611 *f 69) 
&&&$$& (t). j &ytm isse Rat 


[2] A, B, C, D and W are members of an unlawftx 
assembly, and A , in prosecution of the common objed 
of the assembly, commits hurt. A would be guilty « 
rioting and of causing hurt, The hurt may have be# 
caused in the course of rioting after the offence a 
rioting is complete, by the use of other forces. Th 
hurt is not part of rioting within the meaning of 8. ,71 
and separate sentences oan be passed. (Vol 27) 1W 
Oudh 419 (420) : 16 Buclr 51 ; 41 Cri I» Jour 775 (DB 
* (Vol 27} 1940 Hag 120 (128) ; 41 Cri h Jour 369 i 
f65) 7 AH 757 (758) (FB) * (VoU) 1817 AH 11 (12) 
18 CriD Jour 788 (789) i 89 All 623 «* (* 851 7 A 
414 (421, 423) (FB) * (*26) 27 Cri D Jour 1172 (Oudl 
17 Bom 260 (270} (FR) *(VoU4) J927 Csl$ 
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(576) : 28 Cri L Jour 751 (DR) * (Vol 1) 1914 Cal 675 
(677): 41 Cal 836: 15 Cri L Jour 251 (DB)* (’85) 1885 
Pun Re No. 32 Cr P 70 (76) * (’94) 1894 Pun Re 
No. 31 Cr. P 102 (103) * (Vol 8) 1921 Pat 328 (824) : 
22 Cri L Jour 702 * (Vol 8) 1921 Pat ; 374 (876) : 22 
Cri L Jour 460. 

(a) According to following cases the hurt is part of 
the rioting within the meaning of S. 71 and separate 
sentences cannot be passed for the two offences. (Vol 
27) 1940 Pesh 10 (11) : 41*Cri L Jour 543 * (Vol 14) 
1927 Mad 970 (970) : 28 Cr L Jour 1004 ft (’85) 11 Cal 
349 (353) (DB)* (’91) 19 Cal 105 (109) (DB) * (Vol 14) 
1927 Lah 786 (788): 28 Cri L Jonr 838* (Vol 13) 1926 
Iiah 581 (681): 27 Cri L Jour 834 *(’01) 1901 Pun Re 
No. 4CrP9(10) (FB). 

(b) The following cases hold that the hurt is part of 
the rioting and even in such a case A may he punished 
separately for the two offences. (Vol 20) 1933 Mad 338 
(339) : 56 Mad 481 : 34 Cri L Jour 273 (DB) * (Vol 

15) 1928 Mad 18 (18) : 28 Cri L Jour 982 * (Vol 27) 
1940 Nag 120 (123) : 41 Cri L Jour 360. 

[4] By C, D and B are guilty of the offence of rioting 
and by virtue of their being members of an unlawful 
assembly and for that reason only of the offence of hurt 
under S. 149 read with S. 323 of the Penal Code. The 
offence under S. 149 read with S. 323 is therefore a part 
of the offence of rioting and separate sentences for each 
of the offences cannot he passed. (*89) 16 Cal 442 
(446) (PB) * (Vol 18) 1931 Cal 606 (607) : 83 Cri L 
Jour 1 (DB) * (Vol 6) 1919 Mad 353 (357) : 20 Cri L 
Jour 145 (DB) * (Vol 21) 1934 Mad 388 (391) : 57 
Mad 643 : 35 Cri L Jour 1226 (DB) * (Vol 8) 1921 
Pat 432 (433) : 22 Cri L Jour 449 (DB) * (Vol 

16) 1929 Pat 263 (264) : 8 Pat 274 : $1 Cri L Jour 83 
(DB)* (Vol 6) 1919 All 379 (880): 20 Cri L Jour 517 * 
(’89) 1889 Rat 493 (494) * (Vol 17) 1930 Lah 1044 
(1045): 32 Cri L Jour 249 * (Vol 21) 1984 Lah 614 
(614) : 36 Cr L Jour 294 * (Vol 27) 1940 Nag 120 
(123): 41 Cri L Jour 360 * (Vol 30) 1948 Sind 212 
(218) : ILR (1948) Ear 132 : 45 Cri L Jour 130 (DB). 

[But see (»87) 9 Ail 645 (655) (DB) (6 All 121 dis* 
sented) * (Vol 13) 1926 All 225 (226) : 27 Cri L Jour 
287 * (Vol 8) 1916 All 49 (50) : 17 Cri L Joun 418 
(419) * (’93) 17 Bom 260 (270) (FB) * (Vol 13) 1926 
Bom 64 (64): 49 Bom 916 : 27 Cri L Jour *113 (DB) * 
(Vol 16) 1929 Lah 670 (672) : 30 Cri L Jour 575 * (Vol 
13) 1926 Lab 521 (521) : 27 Cri L Jour 824* (1929) 30 
Cri L Jour 295 (295) (Lah) * (’95) 1895 Pun Re No. 8 
Cr P. 31 (33) * (Vol 11) 1924 Rang 291 (293) : 25 Cri 
ti Jour 1305 * (Vol 1) 1914 Ondh-205 (206) : 17 Oudh 
Cas 184 : 15 Cri L Jour 625 * (Vol 13) 1926 Nag 459 
(461) : 27 Cr L Jour 830.] 

[5] , Convict ions under Ss. 323 and 452, I.P.O.- 
Separate., sentences are legal. (Vol 25) 1938 Rang 114 
41^4: 39 Or li Jour 487, 

[6] Conviction under Ss. 379 and 429, 1 P C. Sepa- 
rate sentences are legal (Vol 23) 1936 Bom 172 (173): 
60 Bom 627 : 37 Cr L Jour 553 (DB). 

[7] Convictions for theft and mischief— Imposition 
of separate sentences is legal. (Vol 25) 1938 Rang 138 
(139) : 1938 Rang LR 63 : 89 Cr L Jour 607, 

[8] An accused convicted under S. 325 cannot be 
convicted and sentenced separately under S. 323 in res- 
pect of the same person. (Vol 27) 1940 Oudh 419 (420): 
16 Luck 51 : 41 Cr L Jour 775 (DB). 

. ; [9] The offences under ^Ss. 225 and 353 are separate 
offences and therefore the provisions of S. 71 cannot 


apply to them. (Vol 27) 1940 Pesh 10 (11) : 41 Cr L 
Jour 543. 

5. “May sentence”. — [1] The word “may” in 
this section must be interpreted as “shall (Vol 20) 

1933 Sind 9 (10, 11, 12) : 26 Sind L R 416 : 34 Cri -L 
Jour 143 (DB). 

[3] Where accused person is convicted at one trial of 
two or more offences, Court must, in cases in which 
the provisions of S. 71, Penal Code do not come into 
play, pass separate sentences for several offences, Court 
has no discretion whatever to pass only one sentence 
for one offence and decline to pass sentences for other 
offences of which it may find accused guilty. (Vol 21) 

1934 Rang 838 (339, 341) : 12 Rang 419 : 36 Cri L Jour 
460 (DB) * (Vol 20) 1933 Sind 9 (10, 11) : 26 Sind 
L R 416 : 34 Cri L. Jour 143 (DB) * (’05) 2 Cri L 
Jour 155 (156) : 27 All 491 * (’88) 1888 Rat 369 
(370) (DB) * (’68) 1 Beng L R (A C) Cr 3 (5) (DB) * 
(1900) 13 C P L R 124 (124) * (Vol 5) 1918 Lah 297 
(298) : 1917 Pun Re No. 46 Cr : 19 Cri L Jour 223. 

[But see (’72-92) 1872-1892 Low Bur Rul ^271 
(271) * (’7*2 92) 1872-1892 Low Bur Rul 526 (527) * 
(’75) 12 Bom H C R 147 (148) (DB).] 

6. Separate and aggregate sentences. — [1] In 
cases coming within the scope of this section a Court 
has no power to pass an aggregate sentence instead of 
separate sentences on each head of charge* (’86) 1886 
Pun Re No. 14 Cr Page 23 (24) (DB). 

[See also (Vol 11) *1924 Mad 584 (585) : 25 Cri L 
Jour 396 (DB).] 

[2] Object of the section in imposing separate sen- 
tences is to enable appellate or revisional Court to 
determine amount of punishment to be remitted in case 
one or other of the charges breaks down in appeal or 
revision. (Vol 21) 1934 Rang 338 (339) : 12 Rang 419: 
36 Cri. L Jour 460 (DB) * (’86) 1886 Pun Re No 14 
Cr page 23 (24). 

[3] Passing consolidated sentence instead of sepa- 
rate sentences is a curable defect. (’66) 2 Bom H C R 
391 (392) (DB). 

7. Consecutive Sentences. — [1] Magistrate con- 
victing accused under two sections of Penal Code and 
passing two separate sentences of imprisonment, but 
not specifying that the two sentences are to run con- 
currently. It must be held that they have been 
ordered to run consecutively. (Vol 26) 1939 Pat 849 
(349) : 40 Cr L Jour 75l-(DB). 

8. Imprisonment and whipping.— [1] An accused 

person convicted at one trial of two or more offences 
may, in addition to any other punishment be sentenced 
to whipping subject to restrictions contained in the 
Whipping Act. (’71) 7 Beng L R 165 (170) (FB). 
(Impliedly overruling 9 Suth W R Cr 41) * (’70) 5 Mad 
H C R'(App) 18 (18). f ■ \ : •. / , ; ; 

. • [But see f 70) 14 Suth W R Cr 7 (V) (DB).] 

[2] Person convicted! at one _ trial of two or more 
off^nces senteneed to imprisonment and also to whipp- 
ing for one of the offences— ‘Sentence of whipping 
ought hot be directed to be delayed. till' expiry of sen- 
tences of .imprisonment, but must be carried out in 
accordance with 8. 391V f’95) 1895 Rat Un Re Cri Cas 
808 (804) (DB) ft (’02) 4 Bom-L R 929 (930). • ; ; ; 

9. Concurrent sentences.— [1] ’ A Magistrate con- 
victed an accused of offences., under Ss. 148 and 026, 
Penal Code, and sentenced him to 18 months’ hnprison- 
ment “under Ss. 326 and 148, Penal 

must be interpreted as meaning that the- Magistrate 
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0 —Ordinary and Additional Powers 

36. All District Magistrates, Sub-Dr visional Magistrates and Magistrates of the first, second 
Ordinary powers of and third classes, have the powers lieroinafte^respectively conferred upon 
Magistrates. them and specified in the third schedule. Such powers are called their 

" ordinary powers.” 

[1882 — S. 36; 1872— Ss. 21, 22, 24, 26, 28, 30.] 
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passed soncurrcnt sentences under each section and not 
separate sentences of nine months on each charge. 
(Yol 11) 1924 All 492 (492): 25 Cr L Jour 992. 

[2] As to power of Court to pass concurrent sen- 
tences in cases where an accused has been convicted in 
two or more separate trials, sec S. 897 . 

10. Imprisonment or transportation — Concur- 
rent sentences of. — [l]The section applies also to cases 
where one of the sentences inflicted is imprisonment 
and the other is transportation. (Vol 4) 1917 Cal 377 
(378) : 17 Cri L Jour 238 (238) (DB). 

[2] A term of imprisonment can legally be made to 
run concurrently with a term of transportation. (Vol 
1) 1914 Lah 75 (76) : 1913 Pun Bo No. Cr 21: 15 Cr L 
Jour 68 (DB) ft (Vol 4) 1917 Cal 377 (37S) : 17 Cri L 
Jour 238 (238) (DB). 

11. Whipping — Concurrent sentences of. — [1] 
It is illegal for a Court to pass concurrent sentences of 
whipping. (Vol 24) 1937 Rang 310 (311) : 38 Cri L 
Jour 1013 ft (Vol 24) 1937 Rang 286 (287): 1937 Rang 
Ii R 366 : 38 Cri L Jour 878. 

12. Imprisonment in default of payment of fine, 
if can be made concurrent. — [1] This section does not 
refer to sentences of imprisonment in default of payment 
of fine, but refers only to substantive sentences of im- 
prisonment. (Vol 31) 1944 Mad 448 (448): 45 Cri L Jour 
770 ft (Vol 24) 1937 Mad 406 (407) : ILR, (1937) Mad 
362 : 38 Cri L Jour 796 ft (Vol 16) 1929 Sind 179 (179): 
30 Cri L Jour 907 (DB). 

[2] This section does not expressly refer to substan- 
tive sentence of imprisonment but it should be read 
with Section 64, Penal Code, which contemplates that 
when imprisonment in default of payment of a fine is 
ordered, the imprisonment shall bo in excess of any 
other imprisonment to which the accused may have 
been sentenced. (Vol 29) 1942 Sind 8<h(81): ILR (1942) 
Ear 1: 43 Cri L Jour 779. 

[3] It 13 illegal to pass concurrent sentences of im- 
prisonment in default of payment of fines imposed 
upon convictions for two or more offences at one trial 
or at separate trials. (Vol 24) 1937 Mad 406 (407) : 
ILR (1937) Mad 362 : 38 Cri L Jour 796 ft (Vol 13) 
1926 Bom 62 (62) : 27 Cri L Jour 111 (DB) * (Vol 16) 
1929 Sind 179 (179) : 30 Cri L Jour 907 (DB) ft (12) 
13 Cri L Jour 536 (536) : 5 Sind L R 263 ft (Vol 27) 
1940 Lah 388 (389) : ILR (1940) Lah 143 : 42 Cri L 
Jour 33 (DB). 

[4] Sentence of imprisonment in default of payment 
of fine cannot be directed to run concurrently with a 
substantive sentence of imprisonment passed for a 
different- often ce either at the same trial or at different 
trials. (Vol 28) 1941 Lah 209 (210) : 42 Cri L Jour 
642 ft (Vol 31) 1944 Mad 448 (448) : 45 Cri L Jour 
770 ft (Vol 29) 1942 Sind 80 (81) : ILR (1942) Kar 1 : 
43 Cri L Jour 779 (DB). 

13. No imprisonment for a period longer 
than 14 years— Proviso (a).— [1] An aggregate 
sentence of 20 years passed in respect of three convic- 


tions at one trial is contrary to proviso (a). (’3 0) 11 Cri L 
Jour 679 (080) (DB). 

[See also (’70) 1870 Pun Re No. 33 Cr P 52(53).] 

[2] Sentences ordered to run concurrently — Period 
of such concurrent sentences not exceeding 14 years, 
The proviso is not iriiringed. (Vol 24) 1937 Rang 391 
(392) : 39 Cri L Jour 28. 

[3] Accused tried and convicted separately in two or 
more cases - Aggregate of several sentences maybe 
accumulated beyond poriod of fourtcon years. (’67) 7 
Suth W R Cr 1 (2) (FB). 

[4] Accused convicted at ono trial of two or more 
offences and sentences of transportation passed upon him 
under 8. 59, Penal Code, in li<‘u of the terms of imprison- 
ment awarded — Aggregate of sentences of transportation 
isaluo subject to maximum limit of fourteen years. (’94) 

7 C PL 11 Cr 29 (30) ft (’93-1900) 1K93-1900 Low Bur 
Rul 478 (478) ft (*84) 1884 AH SV N 285 (285, 286). 

14. Aggregate of sentences when treated 
a* a single sentence. — UJ The aggregate of con- 
secutive sentences passed under this soction can be 
deemed to be a single sentence only for purposes of 
appeal. (’87) 1887 Pun He No. 45 Cr P. 110 (113). 

[2] Two or more, consecutive nontonces of imprison- 
ment each loss then seven years, cannot be added up 
and Lroated as a single sentence for purpose of commut- 
ing them into transposition under soction 59, Penal 
Code (1865) 3 Suth W 11 Cr 1 (I) ft (’66) 5 Suth 
W R Cr 44 (44) (DB). 

[3] The aggregate of consecutive sentcncoe referred 
to m sub-section (3)*refers only to sentences of imprison- 
ment and not to sentences of line. (Vol 13) 1926 Bom 
416 (416) : 27 Cri L Jour 926 (DB). 

SECTION 36 — Note 1. 

[1] The flection read with Sch III defines certain 
incidental powers exercisable by Magistrates as ordinary 
powers. (Vol 15) 1928 Sind 1 (4) : 22 Sind L R 157 ; 
28 Cri L Jour 913 (FB). 

[2] The power to issue a search warrant under S. 
9G is one of the ordinary powers of any Magistrate. 
(1912) 13 Cr L J 093 (700) : 39 Cal 953 : 39 Ind 
App 163 (PC). 

[3] The power to entertain complaints is not an 
ordinary power but must be conferred as an additional 
power on a Magistrate. (1911) 12 Cri L Jour 535 (535) : 
34 Mad 343 (DB). 

[4] Schedule III is not exhaustive of the powers 
conferred on a Magistrate and therefore a first class 
Magistrate has powor under S, 106 to demand security 
for keeping good behaviour as . he is authorised to do 
so under that section. (1932) 1932 Mad W N 151 (152). 

[5] Power to act under a particular section referred 
to in Sch III is a power to act subject to the condi- 
tions of that section. (1908) 7 Cri L Jour 860 (360): 31 
Mad 315 (FB). 

[6] Notification, conferring on Justices of the Peace 
the powers of a first class Magistrate, confers only the 
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37. In addition^ his ordinary powers, any sub-divisional Magistrate or any Magistrate of 
Additional powers con- the first, second or third class may be inve3t3d by the a [Provincial 
ferrable on Magistrates. Government] or the District Magistrate, as the case may be, with any 
powers specified in the fourth schedule as powers with which he may be invested by the - ^Provin- 
cial Government] or the District Magistrate. 

[1882— S. *7; 1872— Ss. 23, 25, 27, 29.] 

[a] Substituted^ by'A. 0. for ‘‘Local Government*’. 

Control of District 38. The power conferred on the District Magistrate by 
Magistrate*’ in v sting section 37 shall be exercised subject to the control of the a [Provincial 
P ower# Government]. 

[1882— S. 38.] 

[a] Subitituted by A. 0. for “Local Government”. 

D. — Conferment , Continuance and Cancellation of Powers . 

39. (2) In conferring powers under this Code the a[Provincial Government] may by order, 
Mode of conferring empower persons specially by name or in virtue of their office or classes of 

powers. officials generally by their official titles. 

i 2 ) Every such order shall take effect from the date on which it is communicated to the 
person so empowered. 

[1882 — S. 39; 1872— S. 43.] 

[a] Substituted by A. 0. for “Local Government”. 

40. Whenever any person holding an office in the service of Government who has been 
Powers of officers ap- invested with any powers under this Code throughout any local area is 

pointed. a[appointed] to an equal or higher office of the same nature, within a like 

local area under the same bpprovincial Government], he shall, unless the ^Provincial Govern. 


Section 36 (contd.) 

ordinary powers and not any of the powers detailed 
below: — 

(a) Powers conferable under S.» 37. (1911) 12,Gri L 
Jour 535 (535) : 34 Mad 343 (DB) * (1911) 12 Cri L 
Jour 42 (42) : 34 Mad 846. 

(b) Any other general powers of the Magistrate 
under the Code. (Vol 4) 1917 Mad 189 (140) : 17 Cr.L 
Jour 293 (293) (DB). 

SECTION 37— Note l. . 

[1] This section deals with the conferment of addi- 
tional powers on Magistrates. (Vol 15) 1928 Sind 1 (4) : 
22 Sind L R 157 s 28 Cri L Jour 913 (FB). 

[2] A District Magistrate eannot authorize a second 
class Magistrate to commit a case for trial under S 206. 
(Vol 13) 1926 Pat 400 (400) : 5 Pat 447 : 27 Cri L 
Jour 704 (DB), 

\ [8] Additional powers eonfemd on any Magitrate 
remain personal to him and independent of ihe local 
area where he may he exercising them until withdrawn 
by the authority conferring the powers. (Vol 18) 1931 
Bom 517 (519,520) : S3 Cri L Jour 68 (DB). 

SECTION 39-Note L 

[1] Where, by notification of the Government, a 
class of officials is invested with powers to try certain, 
offences, such officials are generally empowered. (Vol 2) 
1915 Mad 1159 (1160) : 16 Cri L Jour 268 (269) (DB) * 
(’82) Weir 3rd Edn 715 (716). 

[2] Where a notification empower* the Magistrates, 
mentioned in the list attached to the notification, to 
try certain oases, such Magitrates are specially em- 
powered. (Vol 11) 1924 Mad 256 (256) : 24 Cri L Jour 


846 (DB) * (Vol 20) 1933 Rang 116 (117) : 34 Cri L 
Jour 9,29. 

[3] Where, before the sentence is passed in a case, 
the Magistrate trying the- case is ia vested with higher 
powers, he can pass sentence in the exercise of such 
higher powers. (’85) 7 All 414 (418, 419, 422)«((FB)* 
(Vol 15) 1928 Mad 55 (55) : 51 Mad 257 : 29 Cri L 
Jour 71 (DB). 

rSee (Vol 12) 1925 Pat 472 (472) : 26 Cri LJJour 
914 (DB) * (’08) 8 Cri L Jour 48 (49) : 4 Low Bur Bui 
239 (DB)] 

[4] The maxim orrtnis % ratihdbitio retrotrahitur ct 
mandato priori acquiparatur (a subsequent ratification 
or confirmation has a retrospective effect and is equi- 
valent to a prior command) does not apply to criminal 
cases. (1864) 1 Bom H C R 107 (111). 

[51 A power conferred under this section has no 
retrospective effect. (’78) 3 Cal Ii Rep 281 (282) * (Vol 
20) 1938 Pesh 97 (97) : 35 Cri L Jour 462 * ('78) 3 
Cal Rep 281 (282). 

[6] Where an -order is found to have been communi- 
cated on a particular day, but the hour of communi- 
cation thereof is not clear, the rule that official aots 
must be presumed to have been done at . the earliest 
part of the day will be applied. (*06) 10 Cal W N 243 
(244) (DB). 

SECTION 40— Not# 1. 

* [1] Person invested with powers under this, bode 
continues to hold them even though he may be trans- 
ferred to some other area provided such area Is under 
the same provineial government. (*99) 22 Mad 47 (48) 
(DB) # (*92^ 15 Mad 132 (133) (DB). 
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ment] otherwise) directs or ling othorwiso directed, fi C * * ] cxorciso the game powers in the 

local area d Cm which] ho is so 11 [appointed j. 

[1882 — S. 40 ; 1872— S. 50 ] 

[a] Substituted by the Colo of Criminal Procedure (Amendment) Act, 1923 (18 [XVtlt] of 1923), *8.8 
for “transferred”* 

[b] Substituted by A. 0. for “Local Government”. 

[c] The words “continue to’ 5 vver a repealed, by Act 18 of 1923, S. 8. 

[d] Substituted , i&il, lor “to which”. 

41- (I) Tho u | Provincial Government] may withdraw all or any of the powers conferred 
Powers may be can- under this Code on any person by it or by any officer subordinate 
celled. to it. 

(2) Any powers conferred by the District Magistrate may be withdrawn by tho District 
Magistrate. 

[1882— S. 41 ; 1872— S. 54.] 

[a] Substituted by A. 0. for “Local Government”. 

PART III- 

GENERAL PROVISIONS. 


cn APT Bit IV. 

Of Aid and Information to the Magistrates, the Police and Persons 

making Arrests. 

Public whon to assist 42. Every person is bound to assist a Magistrates or police officer 

Magistrate and police. reasonably demanding his aid, whether within or without tho presidency 
towns, 1 — 

(a) in tho taking or preventing tho escape of any other person whom such Magistrate or 

police officer is authorised to arrest; 

(b) in the prevention or suppression of a broach of tho peace, or in tho prevention of any 

injury attempted to bo committed to any railway, canal, telegraph or public 


property. 

[1882— S. 42; 1872-S. 91; 1861 -S. 82.] 

Section 40 (contd.) 

[2] Powers invested can bo exercised by the person 
only in tho local area in which ho is so appointed. (’84) 
1884 Pun Re No. 15 Cr page 20 (22, 23) (DB). 

[3] Person invested with summary powers in a 
particular District posted to a different district on 
return from leave — Fresh notification investing him 
with first class powers— Held, the fresh notification 
amounted to a “direction otherwise” and that sum- 
mary powers could not bo exercised hy him in the 
latter district. (’76) 2 Cal 117 (120, 121, 122) (013). 

[4] Section applies only where the person is appoint- 
ed to an equal or higher office of the same nature 
within a local area under the same Government. (Vol 20) 
1938 Sind 398 (400) : 27 Sind L R 427 : 35 Cri L Jour 
187 (DB). 

[5] A person invested by name with powers under 
this Code continues to hold them even when be is 
appointed to a lesser office in the same looal area. 
087) 1887 Pat 322 (322). 

[®] Absence on leave will not interfere with the 
continuity of the powers vested in a person. (1900) 2 
Bom L R 536 (538. 539 (DB) * (Vol 17) 1930 Lah 833 
(834) : 31 Cri L Jour 1051. 

P] 3?0faon invested with power of recording confes- 
, sion s$nt on “foreign service”— Subsequent recall to 


— ■ « 

duty— Even while on foreign service Government retain 
ing some form of control over tho officer. Held, he 
continued to hold the power invested and could exercise 
it after tho recall. (Vol 31) 1944 Mad 302 (304) : 46 
Cri L Jour 667 (DB) * (Vol 10) 1923 Mad 598 : 24 On 
L Jour 381 (DB). 

.SECTION 41 -Note 1 . 

[1] A Government order wrongly interpreting a 
previous investiture order will not operate as a with- 
drawal. (’82) Weir 3rd Ed 715 (717). 

[2] A withdrawal may bo implied where the Magis- 

trate upon whom powers arc conferred, permanently 
allotted to another duty not entailing magisterial 
powers or when he resigns or retires from his appoint- 
ment. (Vo! 10) 1923 Mad 598 (599) : 24 Cri L Jon* 
381 (DB) * (’67) 1867 Pan Re No. 22 Cr page 41 (41J 
(DB). , r 

[3] A withdrawal of powers operates only * rom J n ! 
date of communication to the Magistrate. (*92) 15 Mad 
182 (133) (DB) * (’93) 2 Weir 36 (37) (DB). 

SECTION 42 — Note 1. 

[1] In the cases specified every person shall assist a 
Magistrate or a police-officer reasonably demanding hia 
aid. (’81) 8 All 201 (202, 203). 

[2] Aid cannot be demanded for such general pot* 
looses as tracing out the whereabouts oi absconding 
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Aid to person, other 43. When a warrant is directed to a person other than a police-officer, 

than police-officer, execut- any other person may aid in the execution of such warrant, if the person 
ing warrant. to whom the warrant is directed be near at hand and acting in the execu- 

tion of the warrant. 

[1882— S. 48; 1872— S. 163; 1861— S. 78.] 

44. ( 1 ) Every person, whether wrthin or without the presidency-towns, aware of the com- 

Public to give informa- mission of, or of the intention of any other person to commit any offence 
tion of certain offences. punishable under any of the following sections of the Indian Penal Code 

(namely), 121, 121-A, 122, 123, 124, 124-A, 125, 126, 130, 143, 144, 145, 147, 148, 302, 303, 304, 882, 392, 
393, 394, 365, 396, 397, 3 8, 399, 402, 435, 436, 449, 450, 456, 457, 458, 459 and 460, shall, in the absence of 
reasonable "excuse, the burden of proving which shall lie upon the person so aware, forthwith give 
information to the nearest Magistrate or police-officer of such commission or intention. 

( 2 ) For the purposes ot this section the term “offence” includes any act committed at any 
place out of British India whioh would constitute an offence if committed in British India. 


[1882— S. 44 ; 1872— S. 89; 1861— S IBB.] 
Section 42 (contd.) 

criminal or collecting evidence to warrant hie conviction. 
(Vol 7) 1920 All 265 (266) : 42 All 314 : 21 Cri L Jour 
801 (DB). 

[3] In the following oases demand for the aid of the 
following nature was held illegal. 

(a) Ordering to find clue in a theft case. (’81)3 All 

201 ( 202 ). 

(b) Requiring an accused to assist in tracing the 
whereabouts of unknown persons for the purpose of 
arresting them. (Vol 7) 1920 All 265 (266) : 42 All 314: 
21 Cri L Jour 801 (DB). 

[4] Only personal assistance can be demanded under 
this section. (’05) 2 Weir 37 (37) (DB). 

[5] Personal assistance will include also such assis- 
tance in materials as the placing at the disposal of the 
police-officer, the use of a firearm or of a bicycle or 
other means of locomotion urgently required by the 
circumstances. (Vol 7) 1920 All 265 (266) : 42 All 314 : 
21 Cri L Jour 801 (DB). 

[6] Personal assistance will not include the supply 
of a contingent of men to assist. (*05) 2 Weir 37 (37) 
(DB). 

[7] A person assisting under this section is not a 
“public servant” within the meaning of the words 
under S. 21 of Penal Code. (Vol 4) 1917 IJpp Bur 8 
(9) : 2 Upp Bur Rul 122 : 18 Cri L Jour 351. 

[8] Person arrested lying on the ground and refu- 
sing to move — Police officer can demand assistance to 
prevent his escape. (Vol 19) 1932 All 506 (507) : 33 
Cri D Jour 736. 

[9] The police cannot wholly delegate their duties 
to a private Individual autho ising the latter to arrest 
an offender. (V 0 1 24) 1937 Sind 254 (255. 258) : 32 
Sind LR 41 : 38 Cri h Jour 1101 (DB). 

[10] The fact that assistance is taken cinder this 
section will not render the arrest or custody lawful if it 
is-otherwise illegal. (’05) 1 Weir 341 (341). 

[11] The disobedience of a valid order under this 
section is punishable under S. 187 of the Penal Code. 
{Vol 19) 1932 All 506 (507) : 33 Cri L Jour 736 * 
,(’02* 6 Cal WN 837 (338) (DB) 

[12] Disobedience of an order not authorised by the 
section is not an offence and is not punishable under 
that section. (’81* 3 All 201 (202. 203)*(Vo) 7) 1920 All 
265 (266) : 42 All 314 : 21 Cri h Jour 801 (DB). 


SECTION 44 — Synopsis. 

1. Sc^pe. 

2. “Shall, in the absence of reasonable 

excuse, ...forthwith give information.” 

3. “Information.'’ meaning of. 

4. Failure to give information, effect of. 

1. Scope. — [1] This section imposes a duty on 
every person aware of the commission or of the 
intention of any other person to commit any of the 
offences specified in the section, to give forthwith 
information thereof to the nearest Magistrate or 
police-officer. (Vol 28) 1941 Rang 324 (331) : 1941 
Rang LR 566 : 43 Cri L Jour 873 (DB). 

[2] The object of imposing such an obligation is to 
suppress all such dangerous forms of crimes. (1911-13) 
1 IJpp Bur Rul 273 {273.) 

[3] There is no obligation under this section to give 
information of the offences not specified in the section, 
though there may be an obligalion under some other 
section to do so. (*67)3 Mad HCR App xxx (xxxi) 
* (’67) 1867 Pun Re No. 25 (Or) page 45 (45) (DB). , 

[4] The section does not exclude the criminal him- 
self frcm the obligation thereunder, and he can be 
prosecuted for not giving such information. (Vol 28) 
1941 Rang 324 (331) : 1941 Rang LR 566 : 43 Cr 
L Jour 373 (DB) * (Vol 17) 1930 Mad 870 (871) : 54 
Mad 68 : 32 Cri L Jour 263 (DB). 

[But see (Vol 28) 1941 Pat 550 (558) : 42 Cri L Jour 
603 (DB).] 

2. "Shall, in the absence of reasonable ex- 
cuse forthwith, give information/’— [i] When 

once m formation of the fact of a crime t has reached 
the poliee.it is not reasonable that, every other person 
who may possibly be bound to give information should 
be prosecuted for not having done so. (’79) 4 Cal 623 
(624) (DB) * (Vol 13) 1926 Nag 217 (218) : 26 C r 
h Jour 1489. 

3. "Information", meaning of [1] "Informa- 

tion" means something which the person bound, to 
report knows or has reason to believe to be true and 
not any hearsay or any vague surmises which the 
people around him might have put. into his head- P73) 
19 Suth WR Cr 57 (65) /DB). 

[2] Under S. 182, IPC ‘give information* does not 
necessarily mean voluntary information. (Vol 15) 
1928 Pat 56 (57) : 28 Cri L Jour 872. , , 
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45. (I) Every vj 

Village - hoad m e n, 

accountants, land l mbit- is 
and others bound to 
report certain mat tor.**#. 


[THE 
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trate or to the officer in ehargo of the it* aiv.it pw'm -’L'P 
tion which he may cfposaw! ef.iny,- - 


• vr VII OP, [S. 15] 

; v ..dohivup, village police-officer, 
i , 1 1 {■ i * f * t » iy « eh n wn or or occupier 
«:* {,! 'i an*1 i V v<v) officer employed 
’■*!. of ir.iM on. l.iio part o«' bjtho Crown i or 
sih lonitiMi'iiodo to lhn nearoafc Magig. 
'o ".huh.-vo* 1 ’i* i-fe nearer, any intorma- 


{(i) tli© permanent or temporary tv.vdiMiu' ’ 4 i a O nnlnnonn ivmvur or vondor of stolen 
property in any vilhtyn oi’ v hh L h» m iu infinto, ncoupim it, watchman or police- 
officer, or in which lie oo.m- or iko ;*■• 5 .mid, m 1 :p . m*. or coilecLj < e u nuo or rent; 

(b) the resort to any place witlni*, or J**' pnnv t! roe ;!- tj viha***' ot any person 

whom ho know?, or 'vaamabh' nn c’/ {< * !*• *» ■: • ‘i«; ro*»])or, t tripod convict or 
proclaimed ofiWb'i' ; 

(c) the commission of, or hilomlon to voimim , in nr mm* s ill ago any non-hailable 

olfenco or any oll’onci jnunsluthlo iiii-hT s. t'fioii l pi, M ? , IP), Z 17, or 14ft of the 

Indian Ponal Code ; 


(d) the occurrence ni or near such village of *my sik1.!«',i or unnatural death or of 
any death under smpuaouu cn fc in n* » *»u tiin* di.vo\cry m or near such 
village of any corps* v or part, of a ooyj'.v, in mounislaiuvs which lead to a reason- 
able suspicion that such a death has occurred or the disappearance from such village 
of any person in circumstunc s winch lend i.n a >v?i,s;mah!n misjacion that anon, 
bailable o fiance lias boon tsomiuii-h'd in sp.-ct of such person ;» 


(e) the commission of, or intmition to commit, at any place out of llrilish India near suoh 
villago any act winch, if committed m :»ri! ish India, would ht* an offence punish, 
able under any of the. following st cfioi.s of Hie hiduu IV»i:il Tode, namely a S 231,232, 
5.33, 234, 235, 235, 237, 23S,f 502, 301, 5h>, 392, "[)), 5!M, : *!*.«*», 597, 30ft, 5U9, 402,435, 
430,419, 450, 457, 459, U-!6'), lS ( 3.h, ‘SilJ*. ISU.f'-, and 150-1),' ; 


Section 44 (contd.) 

[3] Under S 203, IPO “give information** inean-i 
voluntary information (’15) 14 <Jri h Joiir ‘212 
(254) ; 6 Sind LB 143 (DIP. 

[4] "Where a pe won who could :;p«*ak of »:i 

only from hearsay, gave a report bitted on -such Imar-ny, 
it was hold that the report could not he. \\ v:l «s evi- 
dence to corroborate his evidence. (Vol 12) 1925 l-:: a 
418 (4X9; : 6 Lah 4H7 : 26 Cri L .lour 11 sh 0 5 

[5] It is not necessary that the infi.rmntion .should 
be signed hy the informant, fl(>; 11 Cri L Jour 5 (!): 

3 Sind LB 132 (OB). 

4. Failure to give information, effect of. — 

[1] An intentional omission to give the itOonmiliun 
under this section is an offence punishable under 

S. 176 or under S. 202 of the Penal (lode, (T>fi) 1 A^ra 
0 37(39)* (Vol 3) * 1916 Mad 495 (49:1): 15 Ch 
L Jour 219 * (Vol 7) 1920 Nag 170 (171) :* in 

Nag LB 30 : 21 Ori L Jour 486 * (’07) 7 Sutli WI* 
Or 29 (30) (DB). 

[2] The giving of a false information of the commis- 
sion ot an offence is also punishable under N. 182 of 
the Penal Code. (’13) 14 Cri L Jour 491 (492) (DB) 
(Bom) * (Vol 18) 1931 All 269 (270) : 33 Cri L dma* 
256 (DB) * (Vol 6) 1919 Cal 679 (680) : 46 Oil 427 : 
19 Cri L Jour 903 (FB) * iVol 19) 1952 Mad 127 
(427) : 33 Cri L Jour 452 : 1 U B It 1st QH 131. 

[3] Evidence of a person aware of the intention cf 
certain persons to commit an offence or aware of the 
commission of the offence and not disclosing it to any- 
body cannot be relied upon without indopemh-nt 
corroboration in mat *rial particulars. (Voi 24) 1937 
Oudh 259 (261) : 13 Luck 115 : 38 Cri L Jour 286 (DB) 
* (Vol 6) 1919 Lah 168 (168, 169) : 20 Cri L Jour 191; 


IMIU Pun Be \ r u. :»(> <!r (OB' ’ V- »1 10) 1923 L\h 
59! (55*1) : 2m Cri L four 201 

I I ! Mi>r-* omi .hii h» dvn iu f inn u ion of an offence 
u.i.ml Pi “inj.-.uionaliy ■iid'ir; ,> t.h-» off >nier 
:u hi * '#!i •rn«* '.vilhui the of S 107 of the 

Pined ('• Me. m3) ■ J Cri h Jour oiu (615; (DB) (Low 
IhirP 

fd tMi , .i'*ru:di‘)ii of nn, Mer fin'd not In-yivon if there 
iti run, -rfaiuM • ■e , : i, u ■ * tn»* n i* innkm-' the lv.port. (’93- 
UHH)) Dv.)5. p.HU lju'v Bu* Uul 5V.‘ pMIij. 

SECTION 45 -Synopsis. 

1. Object oi tht* section. 

2 Viliugi: headman. 

3. “OA*ncf u r ocviupicr of land.” 

4. Ag< ni. 

5. Officer employed in collection of revenue. 

6. ‘‘Shall forthwith cominun’cate” 

7. * Any information which he may possess.” 
ft. “Information,” meaning of. 

9. Passage of thug, etc , through village— 
C ause po). 

10 C »iTtmu#uion of non-bailablc offence — Clause 

• cl. 

11- Sudden or unnatural d a:h -Clause (d). 

12 Oid^r u d©r sub-section (3), if xevisable 
by H gh C *urt. 

13. Punishment for non-compliance with the 
section. 

14. Effect of giving false information. 
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(f) any matter likely to affect the maintenance of order or the prevention of crime or the 
safety of person or property respecting which the District Magistrate, by general or 
special order made with the previous sanction of the © [Provincial Government], has 
directed him to communicate information. 

(2) In this section— 

(i) “ village ” includes village-lands ,\and 

(ii) the expression proclaimed offender” includes any person proclaimed as an offender 
by any Court or authority established or continued by the f [Central Government or 
the Crown Representative) in any part of India, in respect of any act which if 
committed in British India, would be punishable under any of the following sectiens 
. of the Indian Penal Code, namely, 302, 004, 3S2 , 392, 393, 394 , 395, 396, 397, 398, 399, 
402, 435, 436, 449, 450, 457, 45S, 459 and 460. 

Appointment of village ( 5 ) Subject to rules in this behalf to be made by the ©[Provincial 

Magistrate or SuMivis'io- Government], the District Magistrate, *[or Sub.divisional Magistrate] 
nal Magistrate in certain ma y from time to time appoint one or more persons a [with his or their 
oases for purposes of this consent], 8 [to perform the duties of a village-headman under this section 
section. whether a village-headman has or has not been appointed for that village 

under any other law.] 

[1882— -S. 45 ; 1872— S. 90]. 

[a] Inserted by the Code of Criminal Procedure (Amendment.) Act, 1923 (18 [X.YIII] of 1923), S. 9. 

[b] Substituted by A. O. for “Government”. 

[c] Substituted by Act 18 of 1923, S. 9, for “obtain”. 

[d] Substituted, ibid, for “ and 460 

[e] Substituted by A. O for “Local Government”. 

[f] Substituted by A. O. for “Governor-General in Council”, 

fg] Substituted by Act 18 of 19 23 S. 9, for “ to be village-headman for the purposes of this section in any 
village for which there is no such headman appointed under any other law”. 


Section 45 {contd) 

1. Object of the section. — The object of the 
section^ clearly that tbe earliest information should be 
communicated by those, who are in the hesfc position to 
obtain the same, or who, from their connection with 
the land, are in some authority and should accordingly 
be made responsible for this duty, in order that an in- 
quest may beheld. (’85) 11 Cal 619 (623, 624) (SB). 

2. Village headman. — [l] A village Magistrate 
in Madras is a village-headman within the meaning of 
the section,- (’09) 9 Cri L Jour 170 (172) : 32 Mad 258 
(FB). 

[2] In Central Provinces a miikhad'am is a village 
headman, (’ll) 12 Ori L Jour 441 (443, 444) : 7 Nag 
LR 101. ■' 

(3l Kotwar is a village headman in Central Provin- 
ces. (Vol 9) 1922 Nag 87 (88) : 23 Cri L Jour 345* 

£4) :A> village chowhidar is a village- watch man 
under this section;- (Vol II) 1924 -Pat' 691 (693): 25 Cri 
L Jour 972# (Vol 16) 1929 All 985 (935) ; 31 Cri L Jour 
12 : 52 All 203 * (*81) 3 All 60 (61)* 

[5] Znildar in the Punjab is not one of the persons’ 
described in S. 45, Criminal PC; (’86) 1886 Pun Re 
No. 19 (Cr) p. 42 (43) (DB) * (’94) 1894 Pun Re No. 25 
Cr p. 84 (85, 86) (DB). 

[6] Definite duties have been imposed on village 
headman with regard to information given or complaint 
made to him. (’09) Cri L Jour 170 (173) : 32 Mad 258 
(FB). 

3. “Ovrer or occupier of land.”— [1] The 
owner or occupier of a house is not bound under 
b?e Section to give the information. (’87) 1 Weir 10P 


(101, 102) (DB) * (75) 23 Suth WR Or 60 (61) (DB) 

* (Voi 16) 1929 Bom 12 (12) : 53 Bom 184 : 30 Cri 
L Jour 172 (DB) * (’89) 12 Mad 92 (93) (DB). 

4. Agent. — [l] The following persons are not 
agents within the meaning of this section. 

(a) Kh'izctnchiaof aZamindar of a village. (79) 4 Cat 
603 (604) (DB). 

(b) Mulchtear (75) 23 Suth WR Cr 60 (61) (DB). 

(c) More servant of the owner or occupier, (’ll) 12 
Cri L Jour 425 (426) (DB) (Lab). 

[2] A Dewan. if he is acting only under the orders 
of his resident master, will not be liable. (79) 4 Cal 
603 (604) (DB). 

5. Off *cer employed in collection of revenue. 

— [1]- A village-accountant is not a person engaged In 
the collection Of revenue. (76) 1 Mad 266 (267). 

6, “Shall forthwith communicate.”— [1J It is 

incumbent on tbe persons mentioned - in the section to 
gi ve the information specified; - (74) 22 Suth WR Cr 
42 (43) (DB) * (Vol 11) 1924 Pat ■ 601 (698)-: 25 Cri 
L lour 972.- ■ - - 

[See (Voi 16) 1929 Bom 12 (12) : 53 Bom 184 : 30 
Cri L Jour 172 (DB). . * 

[2] The word ‘'forthwith” has been held to mean 
within a reasonable time “having regard to the object 
of the " provisions and the circumstances of the ca38.” , 
(’95) 1895 Rat Un Re Cri Cas 784 (784, 785) <DB). 

7, ■ “Any information wh ch he hlay> 089 esa.* , 
-Cl] Toe informant is to give such information as he 7 
may possess to his own knowledge and is fit to he \ 
communicated to the officer-m-oharge; of the policed; 
station. (Vol .11) 1924 Pat 691(698)); 25 Cri B Jour 972 
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Section 45 (cordd.) 

[2] WLisro a person g \w information of a U.’.c'oiiy 
in the village to the vilhvno- head man, which k reduced 
to writing, it is onougn it tho la’.ter merely commum* 
cates the 'information without transmitting tiie stiite- 
ment along with it. ('09t 9 Ori H Jour 170 (1*8, 17. ) . 
32 Mad 258 (FB) (Per Buikanin Nair, J.) 


8. "Informa ion/’ meaning of —[1 ] ‘ In fort na- 
tion 5 does n it mean a pe sou's Imliet or opinion. 
See (*S2 1 4 All 498 ( 19:*) (Base under 8. H2, IPO.) 

[2] A mere rumour ok an ocwinvuce in a village is 
not ‘information”. (Yol 11) 192* Tat 091 6-593) : 2n 
Cri L Jour 972. 

[:-?] wiioro It Kftinindnr and his agent wore told by 
people in the village*, whose names tiny did not remem- 
ber, that a certain person h id disappeared from the 
village and had been mill'd 1 ' 1 rod, it was held that this 
was not information’ winch either the zamimhir or his 
a^ent was bound to communicate under this section. 
(1900) 1900 All WN ‘207 (208). 

9 Passage of thug etc. through village — 
Clause (b;. — f lj l’lii - clause ivijuir s mtnrm.iti<m to 
be given as to the viMt to a village of persons sir- pout- 
ed to bo diuiolts. (’81) 1881 Hat i60 (161) (DU). 


[2] The use of the word ‘ includes” shows that the 
persona included in the expression avo per-ous over and 
above those to whom the words, in their o-dmary 
signification, apply, and who might, bin for thu expla- 
nation, escape out of the category of pmclamied 
offenders”. (Vol 25 1 1938 Oudh 80 Hi) : 39 Cri L Jour 
154 (DU) * (’01) 1901 All WN 10 (10). 

[3] Where a person is prosecuted Cm* failure* to report, 
the move men r. of a proclaimed offender, the burden is 
on the prosecution to prove that there was a due procla- 
mation in accordance with tin* ptuvisions of B. 87 of 
the Code. (’84) 7 Mad 430 (438). 

[But see (Vol 25) 1938 All 220 (221) : IUl (1938) 
All 38(5 : 39 Cri H Jour 570 J . 

[4] Whore a proclamation has boon made in respect 
of an aecust d under B. 87, it is sufficient to constitute 
him a ‘proclaimed offender’ under this section, although 
it is not made strictly in accordance with the terms of 
section 87. (Yol 25) 1938 Oudh 80 (81) ; 30 Cri L Jour 
154 (DB). 

[5] Where a person suspected of a robbery is 
arrested and brought to a village and then released 
there, it cannot he said that a suspected robber has 
“resorted to or passed through ” the village. (’87) 1887 
Pun Be No. 30 Cr page 59 (60) (DB). 


10. C mmission of non-bailable offence — 
Clause (c). — [1] There U no duly upon ttie persons 
referred to in the section, to communicate information 
of bailable offences other than those specified in Cl (c). 
(’87) 1887 Pun Be No. 30 Cr page 59 (00) (DB) * 
(T9) 9 Cr L Jour 224 (225) (DB) (Mad). 

[See also (’09) 9 Cri L Jour 170 (175) : 32 Mad 
258 (FB).] 

[2] Persons are not bound to communicate mformuf 
tion under the section , if the offence is not committed 
in or near their viiiiage. See ( 86) 1886 All WN 05 
(65). 

11. Sudden or unnatural death-* Clause d»— 

[1] Tne wciue ‘Vuuou. or i nm-tuiai uuub , ’jm the 
ordinary sense mean that there is a suspicion that the 
death hup not occurred from natural causes. (’87) 1 Weir 


[2j :)r*uLh bv suicuio is an unnalmul death. (Yol 16) 
1929 Bom 12 (12) : 53 Bom 18 1 : 30 Cri L Jour 172 
(DB). 

[3] If a person who had a fall from a treo, linked 
lor several week.- and thendmd, solely from the effects 
of the. fall, it r-immt he jegardod as a ease of sudden or 
unnatural death, within th** Ttioanim; of the section 
(Vol 9) 1922 Nag ST (HS) : 23 Cri h Jour 345. 

12 Ord?" und :r sub section (3) if revisable 
by High Court. -1 1 ] An malm- ea^e-l b> a District 
Magi ata:e Uimui > vnj a village headman from his 
office, l»y virtue of tiie rule* framed by the Provincial 
fJow miner*!, unfit r "iih-s. (3) is not open to revision by 
Urn Ili'-h Court.. (07)29 All 5(53 (564, 565) : 5 Cri 
Tj Jour *1 76. 

13. Punishment for non-compliance with 
the section — ( J | Failure to hinnsh the information 
irtenv.l tu m e: (a) or <*i (b) or el [d) of the section will 
he pum-, liable under S. 176, Penal Code.. (Yol 25) 1938 
Oudh SO (si) : 39 Cri Ij Jour 15 4 (OH). 

[2] \ failmo to lunii.-h the information referred to 
in cl (e) Mill he punishable under H. 202 or S. 176, 
lVnal ( ode, N t v i’ll) 12 Cr h Jour 4 41 (444) ; 7 Nag 
HH 101 > 1’9'») 1 S,)5 Hat 7s;; /783) (DH). * 

[3j f n I he en^e of an owner or occupier of land, he 
ran he proeeniteii fo» an nffriico under S 15 4 when he 
or his a;*, cut or manager fads to report the occur- 
rence of a not or unlawful a.^embiv on the land. (’01) 
28 Cal 5(1 1 (5!f>, 51(5) • 5 Cal WN 771 (SB) * (90)12 
All 550 (550, 551) (DB) (Agent). 

f4] The fact that tin* person hound to give the in- 
formation under tins aechMi *.s himself the injured 
party will nut exempt, him from ciiminal liabihij if 
lie fails to give the information. (’85) 1883 All \VM 

(9). 

[5 ! Win re a poison is prosecuted for failure to give 
information of an utfviice, the prosecution has also to 
prove that the specified (fin nee was committed, that 
the accus'd had knowledge of it and that he inten- 
tionally failed to pi Vi i information. ( r 74) 22 Suth WB 
Cr 42 (4:>, 43) (DB). 

[6] Thi-; section ought not tube used for purposes 
of vexation hut in order to secure duo information 
to Magistrates and the police of offences committed 
within their jmiialietion. (’79) -4 Cal 623 (624) (DB)* 
(Vol 8) HPU Oudh 227 (298) ; 23 Ori L Jour 162 * 
(Vol 10) 1929 Bom 12 (12) : 53 Bum 184 : 30 Cri L Jour 
172 (DB). 

[7J If informal ion is conveyed to the nearest Magis- 
trate or the police-officer by one of the persons bound 
to give such information it will not be reasonable that 
every other person who may pu.wbly he bound to give 
the information be. pros cutoff for not having done so. 

( 84) 7 Mad (438)* ( 93} 20 Cal 316 (318) (DB)*(’95) 
1895 Bat Un Be Cri Gas 778 (779) * DB) * (Vol 20) 1933 
Lah 515 (516) * (Vol 8) 1921 Oudh 227 (228) : *2$ Cjb 
LJ our 162. 

T8J Whore the accused had no reason to suppose 
that information had been given to the authorities by 
am one else, he cannot escape liability meiely because 
anc Iher person who was also bound to give informa* 
tion under the Ft etion was pitstnl at the occurrence, 
(Vol 3) 3916 Mad 493 (493) : 36 Cn L Jour 219. 

14 Effect of giving false information —[1] 

Euuy inh in. alien ot an tiUnce t.ocs not necessarily 
amount to a charge ol an ofhrae, e.g. when a nan 
glttes infoimatricm which helms beam fiem anoto 
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A. — Arrest generally. 


46, 

Arrest how made. 


(X) In making an arrest the police-officer or other person making the same shall actu- 
ally touch or confine the body of the person to be arrested, unless there 
be a submission to the custody by word or action. 


{2) If such person forcibly resists the endeavour to arrest him, or attempts to 
Resisting endeavour to evade the arrest, such police-officer or other person may use all means 
arle8t - necessary to effect the arrest. 

(3) Nothing in this section gives a right to cause the death of a person who is not accused of 
an offence punishable with death or with transportation for life. 

[1882— S. 46; 1872— Ss. 177, 178 ; 1861— Ss. 91, 92.] 


PROVINCIAL AMENDMENT 


PUNJAB. 

Iff any place in which all or any of the provisions of 
the (Punjab) Frontier Crimes Regulation, 1901 (lit of 
1901) are for the time being in force, section 46, Grimi- 
nal P.J., shall bs read as if the following subjection 
were added thereto, namely : — 

“(4) But this section gives a right to cause the death 
of a person against whom those portions of the Frontier 
Orioles Regulation, 190 L, which ace not of general 
application, may be enforced — 

(a) if he is committing or attempting to commit an 
offence, or resisting or evading airset, in 8uch 


circumstances as to afford reasonable ground 
for believing that he intends to use arms to 
effect his purpose ; and 

(b) if a hue and cry has been raised against him 
of his having been concerned in any such 
offence as is specified in clause (a) or of his 
com uitting or attempting to com nit an 
offence, or resisting or evading arrest, 
in such circumstances as are referred to in the 
said clause." 

— (Punjab) Frontier Crimes Regulation, 1901, 
section 38. 


Section 4 S fcontd.) 

and the truth of winch he doe3 not allege. (’09) 9 Or 
L Jour 170 (175) : 32 Mad 258 (FB). 

[2] Where a person who is legally bound to give in- 
formation under this section on any matter gives false 
information knowing it to be false, he white guilty of 
an offence under S. 177, Penal Code. Bat merely giving 
false information to the police on a matter on which a 
person is not legally bound to give any information 
does not make him guilty of such an offence. (Vol 23) 
1936 All 788 (799,800) ;ILR (1937) All 162 : 38 Or 
L Jour 57 (DB)*. 

SECTION 46— Note 1. 

[1] An arrest of a person has to be effected either by 
the actual seizure or touching of the body of that person 
with a view ' to his detention. (Vol 6) 1919 Bom 39 
(40) : 43 Bom 550 : 20 Orl L Jour 391 (DB). 

[2] There is n o difference between the civil and the 
criminal law regarding the method of making the 
arrest. (Vol 3) 191 6 Bind T9 j20) - S'Bind LR 141: .17 
Crl h Jour 07 (DBh* (Vol lU 1930 Rang 131 (132) : 7 
Rang 598 (DR)* V r 

[3] An arrest by mere oral declaration is not legal. 
(’29) 30 Orl h Jour 128 (128) (Nag) * (Vol 3) 1916 Sind 
19 (20) : 9 Sind LB U1 : 17 O f h Jour 87 (DB). 

[4] A custody of a police-officer within the meaning 
of this section is “custody* k within the meaning of 
S 27 of the Evidence Act. (Vol 20)1933 Pat 149 (151) : 
12 Pat 241 : 34 Orl L Jour 849 <SB)* (Vol 18) 1931 
Lah 278 (279) : 32 Orl L J:our 650 * (Vol 9) 1922 Cal 
342 (344) : 49 Cal 137 ; 22 Crl h Jour 562 (DB). 

[5} A person confessing to a police officer certain 

atts amounting - to an offend submits to his - custody 


within the meaning of this section. (Vol 28) 1941 Nag 
86 (90); ILR (1940) Nag 679: 42 Crl L Jour 390 (DB) * 
(Vol 20) 1933 Pat 149 (151) : 12 Pat 2411 34 CrlL 
Jour 349 (3B> ( (Vol 15) 1928 Pat 491 : 7 Pat 411; 29 
Crl L Jour 790 overruled). 

[6] An arrest on a Sunday is not illegal. (*88) 10 
Sixth WR Cr 350 (351) (DB) * (’73) 7 Mad HCR 285 ' 
(286, 287) (DB). 

[7] An arrest mide in respect of a criminal process 
inside a Court building is not improper. (Vol 32) 1945 • 
Cal 107 (110) : ILR (1944) 1 Cal 489 (SB). 

[8] In making an arrest no mere force is to be used' 
than unnecessary. (’94)1894 Pun Re No. 32 Cr page* 
106 (106, 108) (DB). 

[9] Articles like handcuffs or chain can be used holy 
on the ground that they ace means necessary to effect 
the arrest. (1900-02) l Low Bir Rul 173 (174, 175). . 

[10] The person effecting 4 the arrest, is justified under ' 
sub-s (21 of the section in using so much violence as is 
necessary to effect his object. (Vol 22) 1935 Pesh 83 
(83, 84) •: 36 Crl L Jour 1135 * (1865) 2 Suth WB Cr 9 
(9) (Causing wound ■ by spear to prevent escape held*, 
justified):* (Vol 20) 1933 Bind 198 (196) : 27 Sind LR 
24 : 34 Crl L Jour 751 (DB). (Firing shot over the ' 
head of the suspect a dangerous and desperate person). 

* C02) 1902 Pan Re No. 29 Cr page 78 (79) (X>B)i 
(Fracturing the head of the person after his esoape had' 
become impossible held not justified). 

[11] The jurisdiction of the Court to try the ac^us^' ; 
for the offence with which he is charged will uot be 
affected merely because the arrest was made illegally. ■ 
(Vol 31) 1944 PC 73 (74. 75). 71 - Ind App 75?II R - 
(1944) Ear (PC) 269 : 46 Cri L Jour 119 (PC)* 

1945 Oudh m (268) ; 20 HU 
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47. If any person acting un-lor a w.trL*r*ufc o'i aruoat, or any polic^odijoi- having authority to 
Search of place cn».ero3 a Tost, has reason feo boliove that tho p3rson to bo arrostoil lias entered 
by ^persoQ A sought to bo into, or is within, any pla.*o, the person ivsulmg in, or being in charge of, 
arrested. such place shall, on demand oi such person acting as aforesaid or such 

police-officer, allow him free ingress thereto, and afford all reasonable facilities for a search 
therein. 

[1882 — S. 47; 1872— Ss. 90, 179; 1861— Ss. 93, 106.] 


48. If ingress to such place cannot be obtained under section *17 it shall he lawful in any 
Procedure where ingress case for a person acting under a warrant and in any case m which a 

not obtainable. warrant may issue, but cannot bn obtained without affording the person to 

be arrested an opportunity of escape, for a police-officer to enter such place and search therein, 
and m order to effect an entrance into such place, to break open any outer or inner door or 
window of any house or place, whether that of the person to be arrested or of any other person, if 
after notification of his authority and purpose, and demand of admittance duly made, ho cannot 
otherwise obtain admittance : 

Provided that, if any such place is an apartment in the actual occupancy of a woman (not 
being tho person to bo arrested) uh>, according to custom, does not 
Breaking open zana.ua. a pp eav j n p U ])pe such person or pohce.offiejr shall, before entering such 
apartment, give notice to such woman that she is at liberty to withdraw and shall afford her every 
reasonable facility for withdrawing, and may thou break open the apartment ami enter it. 

[1882— S. 48; 1872— Ss. 100, 180, 181; 1SU— Ss. 91, 95, 107.] 

49. Any police-officer or other person authorised to made an arrest may break open any 
Power to break open outer or inner door or window of any hous^ or place in order to liberate 

doors and windows for himself or any other person who, having lawfully entered for tho purposo 
purposes of liberation. 0 f m aking an arrest, is detained therein. 

[1882— S. 49] 


Section 46 ( cnntd .) 

[Se© however (Vol 121 1925 Born 13l (133, 131): 49 
Born 212 : 26 CH L Jour 4U (DB). (Arrest held ill* gal 
and also police report on which accused was sent 
up for trial— field that tho prosecution was without 
jurisdiction]. 

[12] The question whether tho accused was or war, 
not guilty of tho offence for which he was charged will 
not be affected by an illegal arrest, (’03) 26 Mad 124 
(125) (DB). 

[13] The person making the illegal arrest will 
become liable under S. 342, Penal Code. (Vol 11) 1924 
Bom 333 (333) : 25 Cri L Jour 797 (DB). 

[14] Resistance fc"> an illegal arrest is no offence. 
(*97) 24 Oal 320 (324) (DB) * (Voll7) 1930 Lab 348 
(349, 350) : 31 Cri h Jour 294 (DB). 

[15] A rescue from custody under an illegal arrest 
is not an offence, f 12) 13 Cri L Jour 590 (591) (DB) 
* (98) 1898 Pun Re No. 12 Cr p. 29 (29) 

[16] Rescue from arrest, where the warrant is not 
illegal but merely defective, will be an ofiunue. (Vol 5) 
1918 Lab 332 (383) : 1918 Pun Re No. 9 Cr : 19 Cri L 
Jour 390. 

[17] Arrest, sought to be made for an offonec not 
punishable with death or transportation — Accused 
wounding the Inspector on the latter firing shots at 
him; Meld he did so in self-defence. (Vol 7) 1920 Upp 
Bur 35 (36) : B Upp Rul 176 : 21 Cri L Jour 97. 

[1^] Resistance or illegal obstruction to a lawful 
arrest may amount to an offence punishabl under 
S 224 of t‘ e Penal Code, (Vol 19) 1932 Iiah61o5(6lC) ; 
34 Cri L Jour 25. 


[10J The more act of running away before arrest or 
tho evasion of arms:, dnes not con ititnte tho offence of 
rc'Mr.tnncc or ill* 1 *,al oh struct ion to lawful apprehension, 
(*91) 1S91 All WN T 64 (64) .* (**8i 1 Weir 205 (206). 

[20] Themis nol-il ri;*hf, of private defence against 
an anv.-it carried out in the manner provided by this 
section. (’04) l Cr R Jour 285 (287). (kathiawar). 

[21 1 Rvidrmcn of arrest sin mid not only state the 
date hut al u> the phn*o c»£ Iht: arrest and police-officer 
mu*. I always be in a po.ibiou to provide tho Court with 
tho date and tho place of the am* it and any special 
circumstance attending if,. (Vol 31) 11H4 Mad 483 
(4H4) : ICR (1945) Mad 231 : 46 Cri L Jour 337 (DB). 

SECrrON 47 —Note l. 

[1] Tho station doiM not. restrict tho powers of the 
police to enter the place to he searched without any 
demand as mentioned in the section. (Vol 1) 19U 
Cal 456 (470) : 41 Cal 350 : 15 Cr h Jour 385 (DB). 

SECTION 48— Note i. 

[1] If difficulties arc placed in the way of a police- 
oftLier, ho may urns force to obtain ingress. (Vol 1) 
1914 Cai 156 (470): 41 Cal 350; 15 Cri L Jour 385 
(DB). 

[2] A person causing hurt to a pollco-officGr making 
search is guilty of an offence under section 332, IPO. 
(Vol 29) 1942 Pat 281 ($82. ; 43 Cri L Jour 279. 

SECTION 49— Note 1. 

[1] A Magistrate has no jurisdiction to authorise 
police to break open the door for the purposes of 
delivering properties alleged to have been wrongly 
locked up by a person not having any tit 1 © to it. (Vol 
10) 1923 All 478 (473) : 25 Cri L J;>ur 218. 
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No unnecessary res- 50. The person arrested shall not be subjected to more restraint than 
fcrftinl5 - is necessary to prevent his escape. 

[1882— S. 50; 1872— S. 182 ; 1861-S. 96.] 

51. Whenever a person is arrested by a police-officer under a warrant which does not provide 
Search of arrested per- for the taking of bail, or under a warrant which provides for the taking of 
sons * bail but the person arrested cannot furnish bail, and 

whenever a person is arrested without warrant, or by a private person under a warrant, and 
cannot legally be admitted to bail, or is unable to furnish bail, 

the officer making the arrest or, when the arrest is made by a private person, the police- 
officer to whom he makes over the person arrested, may search such person, and place’ in safe 
custody all articles, other than necessary wearing-apparel, found upon him. 

[1882— S. 51 ; 1872-S. 387.] 

Mode of searching 52. Whenever it is necessary to cause a woman to be searched, the 

womeri " search shall be made by another woman, with strict regard to decency. 

[1382 — S. 52; 1872— S. 386; 1861— S. 126.] 

53. The officer or other person making any arrest under this Code may take from the person 
Power to seize offensive arrested any offensive weapons which he has about his person, and shall 
weapons. deliver all weapons so taken to the Court or officer before which or whom 

the officer or person making the arrest is required by this God# to produce the person arrested. 

[1882— S. 53-] 

B. — Arrest without Warrant . 

When police may arrest 54. (I) Any police-officer may, without an order from a Magistrate 

without warrant. and without a warrant, arrest — 

first) any person who has been concerned in any cognizable offence or against whom a 
reasonable complaint has been made or credible information hss been received, or 
a reasonable suspicion exists of his having been so concerned ; 


SECTION 51 -Not© 1. 

[1] Seotion deals with search of arrested persons. 
(Yol 29) 1942 All 424 (425) : ILR (1942) All 914 : 44 
Cri L Jour 67. 

[2] It is not permissible to forcibly take hold of a 
prisoner and examine his body medically without his 
consent : medical evidence thus obtained is not admis- 
sible. (Vol 18) 1931 Cal 601 (602, 604) : 33 Crl L Jour 
11 (DB). 

[See however (TO) 11 Cri L Jour 453 (464) : 37 
Cal 467 (DB).] 

[3] When the prisoner consents to be examined, the 
evidence of the medical officer who examined him is 
admissible. (Yol 19) 1932 Oal 723 1725) ; 60 Cal 179 : 
34 Crl L Jour 177 (DB). 

[4] Resistance to a search may amount to an offence 
under S. 186„ Penal Code. (Tl) 12 Cri L Jour 457 
(457) (DW (Bom), 

[5] There Is no provision in the Code which requires 
' a pancb to be- called in cases of searches of persons. 

\ OH) I* Cri L Jour 457 (457} (Bom) (DB). 

* [6] Th* procedure under 8. 10*3 does not apply to a 
search of the person under this section, (Yol 29) 1942. 
Qudh 221 (224) : 17 Luck 516 : 43 Cri L Jour 416. 

SECTION 54— Synopsis. 

1. Scope of the section. 

2. “Any police-officer." 

3. ‘ Concerned in any cognizable offence/' 

Clause (1). 


4. "Reasonable complaint." 

5. "Credbl® information." 

6. "Reasonable suspicion exists of his 

having been so concerned " 

7. Proclaimed offender. 

8. Person in possession of impl«ment of 

house-breaking— Clause (2). 

9. Deserter from Army or Navy— Claus© fi), 

10. Clause 7. 

11. Arrest on requisition from another police 

officer -Clause ,9). 

12. Sub-section (2). 

1. Scope of the section — [1] An arrest would 
be illegal, unless the circumstances specified in the 
various clauses of the section exist. (Vol 13) 1926 Pat 
560 (561) : 26 Cri DJour 1608 * (Vol 4) 1917 Cal 253 
(256) : 44 Cal 76 ; 18 Cri L Jour 73. . 

[2] Arrest under a warrant . found to be illegal can- . 
not be supported under this section. (Yol 19) 1982 Pat 
371 (174) : 33 Cri L Jour 706 (DB) * (Yol 5) 1918 Pat 
252 (252) : 19 Cri L Jonr 1000 (DB) -* (Yol 28) 1941 
Oudh 385 (387} : 42 Cri L~ Jour 501, 

[3] When a person is arrested in pursuance of, the 
order of a Magistrate, such order determines the 
legality or otherwise of the arrest. (Vel 22) 1935, Cal 122 
(124) : 62 Cal 399 : 36 Cri L Jour 794 (DB), 

[4] A police-officer's power to arrest under this sec- 
tion is discretionary and it may be sometimes desirable 
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secondly , any poison Wring in his p> ^jwion wiffiouf hiAWul owns,', Lhn burden of proving 
Tvliicli excuse shall lie*, on such |-jrrfon, any nnpi.mi^nt of housebreaking ; 

thirdly any person who has Hen pi-oHum ' 1 a 4 * an offender either under this Codo or by 
order of the ; \Provincial (lovernmeute ; 

fourthly , any person in whose possession anything is fmml which may reasonably be sus. 
peeled lo be stolen property *» [until who may reason ably be suspected of having 
committed an offence with reference to such thing ; 

fifthly , any person who obstructs a police-officer while in the execution of his duty, or who 
has escaped, or attempts to escape, from lawful custody ; 

sixthly , any person reasonably suspected of being a deserter from Her Majesty’s c [Anny, 
Navy or Air Force] <l [* ft ft *J. 
dd [or from any unit of Indian States Forces declared under the Indian Extradition Act, 1903, 
to be a unit desertion from which is an extradition offence ;! 

seventhly , any person who has been concerned in, or against whom a reasonable complaint 
has been made or credible information inis been received or a reasonable suspicion 
exists of his having been concerned in, any act committed at any placo out of 
British India, which, if committed in British India, would have been punishable as 
an offence, and for which he is, under any law relating Lo extradition or under the 
0 [Fugitive Offenders Act, 1881, or otherwise, liable to be approhondod or detained 
in custody in British India ;] 


* [*]. 

eighthly , any released convict committing a broach of any rule made under section 505, 
sub-section (3) ; 

gf ninthly > any person for whoso arrest a requisition lias boon received from another police, 
officer, provided that the requisition specifies the person to Ixi arrested and the 
offence or other cause for which the arrest is to be made and it appears therefrom 
that the person might lawfully bo arrested without a warrant by the officer who 
issued the requisition.! 


Section 54 [contdi) 

to simply make a report to the Magistrate instead, of 
arresting the suspucted person. (’93-1900) 1393-1900 
Low Bur Rul 390 (392). 

[5] An officer iu cliirge of a Thana is fully em- 
powered to go into the jurisdiction of the neighbouring 
Thana and arrest a person in connection with an 
offence committed within his Thana. (1940) 47 Cri 
L dour 352 (353) (Cal) (DB). 

2. “Any police-officer” — [1] A private person 
cannot act under tins section oven though authorised 
by a police-officer io do so. (’09) 10 CriL Jour 118 (120): 
5 Low Bur Rul 21. 

[2] The follow 1 ng persons are held not to be police- 
officers: — 

(a) A village chowhidar (Yol 31) 1944 All 117 (117) : 
ILK (1944) All 227 : 45 Cri L Jour 643 * (Vol 27) 1940 
Pat 696 (698) : 42 Cri L Jour 199 (DB) * (Yol 24| 1937 
Bom 56 160) : ILK H937) Bom 127 : 38 Cri L Jour 267 
(DB)*(Vol 1) 1914 Cal 27*2 (273) : 41 Cal 17 : 3 4 Cri 
L Jour 494 (DB) * (Yol 3) 1916 Cal 247 (247) : 17 Cri 
L Jour 164 (164, 165) (DB). 

(b) The authorities of a Native State. (’70) 1870 Bat 
35 (35 1 (DB) (They cannot make an arrest in British 
Territory.) * (’07) 5 Cri L Jour 277 (277) : 29 All 377 
(Do.) 

(c) Alikari peon (’91) 1 Weir 632 (632). 

(d) Thalayari (’79) 1 Weir 342 (343). 


(«} Kwahjar , not appointed unfertile Act. (’71) 

7 Mad HOB App 4 (4.) 

(f) Village vctti, not appointed under the Act. (’82)1 
Woir 197 (IDS). 

(g) fCotwar in Central Provinces. (Vol 11) 1924 Nag 
29 (31) : 25 Cri L Jour 147 (DB). 

[3] A village policeman iu included in the word 
‘police’ (*8G) 9 Mad 97 (98) (DB). 

[4] Police can arrest suspected persons beyond the 
limit" of the police-station to which hois attached. (Vol 
1) 1914 Sind 160 (162) : 8 Suad Lit 1 : 16 Cri L Jour 15 
1&B). 

3. '‘Concerned in any cognizable •ffenee”— 
Clause (1). — [1J A police officer can act under cl. (1) 
only whf*n the offenco is a cogmzabh offence. (Yol 29} 
1942 All 424 (425) : ILK (1942) All 914 : 44 Cri L Jour 
67ft(Vol 29) 1942 Pat 281 (282) : 43 Cri L Jour 279 * 
(Yol 23) 1936 Pat 249 (249) : 37 Cri L Jour 318 ft (’69) 
11 Suth WK Cr 20 (21) (DB) (Dacoity). 

[2J Arrest of a child under seven years of age is 
illegal. (Yol 3} 1916 Mad 642 (642) : 16 Cri L Jour 602. 

4. ‘ Resonable complaint/*— (1] Reasonable com- 
plaint can be made to any person entitled to entertain 
it. (Vol 24) 1937 Bom 56 (59) : ILK (1937) Bom 127 : 
38 Cri L Jour 267 (DB). 

[2] Where a Magistrate acts upon a complaint of a 
cognizable offence, there is a “reasonable complaint” of 
the accused being concerned in a cognizable offence 
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02) This section applies also to the police in the town h [*] of Calcutta [* *] 

[1882 — S. 54 ; 1872— S. 92; 1861-S. 100.] 

[a] j Substituted by A. 0. for “Local Government”. 

[b] Substituted by the Code of Criminal Procedure ' (Amendment) Act, 1923 (18 [XVIII] of 1923) S. 10, 
for “or” 


[c] Substituted by the Repealing and Amending Act, 1927 (10 [X] of 1927), S. 2 and Sch. I, for “ Army 
or Navy ” 


[d] The words “or of belonging to Her Majestys* Indian Marine Service and being illegally absent from that 
service ” were repealed by the Amending Act, 1934 (35 [XXXV] of 1984), S. 2 and Schedule. 

[dd] Added by the Code of Criminal Procedure (Amendment) Ordinance, 1944 (48 [XL VIII] of 1944), fS. 2 

[21-10-1944] 

[e] Collection of Statutes relating to India (See 44 and 45 Viet,, C. 60). 


[f] The word “and” was repealed by Act 10 of 1927, S. 3 and Sch II, 

[g] Inserted by Act 18 of 1923, S. 10. 

[h] The letter “S” and the words “ and Bombay” were repealed by the city of Bombay Police Act, 1902 
(Bom 4 [IV] of 1902), S. 2 (1) and Sch. A. 


Objects and Reasons. 


Sub-section (1), ninthly. — We think that the amend- 
ment of Section 54, as drafted, might lead to the 
interpretation that a requisition could only be issued in 
case3 where arrest was lawful under the-first Clause of 
sub-section (I). We do not think that this was the in- 
tention, and we would therefore add a separate Clause 
for arrest on requisition. We agree with those critics 


who desire that some safeguard should be provided, and 
we have, therefore, proposed to lay down that the 
requisition shall reveal the offence or other cause for 
which the arrest is to be made, so that the arresting 
officer can satisfy himself that the arrest could lawfully 
have been made without warrant by the officer issuing 
the requisition.”— S.C.R., (XVIII of 1923). 


Section 54 (contd.) 

within the meaning of this section. (Vol 9) 1922 All 457 
(458). 

[3] Where from the circumstances the complaint 
regarding the commission of a cognizable offence seems 
suspicious the police should not make an arrest but 
leave complainant to move the Magistrate for the issue 
of a warrrant. (’95) 1895 Rat 795 (797) (DB). 

5. “Credible information. — [1] “Credible informa- 
tion” include any information, which in the judgment 
of the officer, is entitled to credit and need not be 
sworn information. (’82) 1882 Pun Re No. 7 Cr p. 3 
(FB) * (Vol 16) 1929 Lah 720 (720) : 30 Cr L Jour 
625. 

[2] A bare assertion cannot amount to a “credible 
information” (Vol 12) 1925 Cal 278 (279) : 52 Cal 319 : 
26 Cri L Jour 625 (DB). 

[3] The “reasonable suspicion” and “credible infor- 
mation” must relate to definite averments which must 
be considered by the police-officer before he arrests a 
person. (Vol 21) 1934 Sind 197 (199): 23 Sind LR 205: 
36 Cri L Jour 332 (DB). 

[4] A complaint of a cognizable offence recorded by 
a Magistrate and sent by him to the police for investiga- 
tion and report is sufficient Informanation justifying 
action under this section (Vol 10) 1923 Bat 547 (549) ; 
2 Bat 379 ; 24 Cri L Jour * 375 (DB). 

[5] An information .that a warrant of arrest bas been 
issued against a person in respect of a cognizable 
offence, may justify action being taken under this 
section. (Vol 5) 1918 Mad 514 (514):40 Mad 1028: 18 Cri 
L Jour 709 (DB)* (Voi 1) 1914 All 205 (206) : 36 All 6: 
15 Cri L Jour 179. 

[6] Report that certain persons were daeoits— 

, Police sergeant called them to surrender but the 

latter resisted and fired shots at him— Sergeant was 
justified in arresting those persons (1900) 1900 Pun Re 
No 21 Cr p. 46 (47) (DB). 

K Yague information that some people about to 

f _ x r*_i; i2 ^ j i.i 


them — Held there was no legal justification for the 
arrest (Vol 13) 1926 Pat 560 (560, 561) : 26 Cri L Jour 
1608. 

6. “Reasonable suspicion exists of his having 
been so concerned.”— [l] Where a police-officer 
suspected that a man was carrying stolen property ques- 
tioned him and having received unsatisfactory answers 
arrested him, held that he was entitled to do so. (’88) 
12 Bom 377 (396, 397) (DB). 

[2] A person found armed and lurking at midnigh^ 
in a village inhabitated by persons well known to th e 
police as professional daeoits, held that there was * 
reasonable suspicion (’69) 1869 Pun Re No. 7 Cr p. ® 
( 10 ). 

[3] Reasonable complaint or suspicion should be 
founded on some definite fact tending to throw suspi- 
cion on the person arrested (Vol 26) 1939 Pat 129 (133): 
18 Pat 121 : 40 Cri L Jour 500 (DB) ;* (67) 7 Suth 
WR Cr 3 (5) (DB). 

[4] “Reasonable suspicion” means a bona fide belie* 
on the part of the police-officer that an offence has been 
committed or is about to be committed. (Vol 3,0} 1943 
Mad 218 (219, 220). 

7. Proclaimed offender.— [1] In order ^justify an 
arrest under the third clause, the proclamation must 
have been duly published. (Vol 23) 1936 Pat 249 (250) : 
37 Cr L Jour 318. 

8. Person In possession of implement of house- 
breaking— Clause (2).— £l] An arrest cannot be justi- 
fied on the ground that on search an implement of 
house-breaking was found in the possession of the per- 
son arrested, unless the police officer had definite in- 
formation that the person was in possession of such an 
implement. (Vol 29) 1942 AU 74 (76) : ILR (1942) All 
35 : 42 Cr L Jour 33$ (DB). 

9. Deserter from Army or Navy— Clause (€)—[!} 
An obstruction to the arrest of a deserter under clause 
(6) would ba punishable under S. 225 B of the Benel 
Code (Vol 30) 1943 Mad 280 (281) 5 ILR (1943) MM 
827 ; 44 Cri L Jour 465 * (12) 13 Cri L JbUr 234 (234): 

inn "d XT/ s on n. /r\U\ ^ 
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Arrest of vagabond*. a [53. (2) Any officer in charge of a police station may, in like 

habitual robbers, eto. manner, arrest or cau3B to be arrested - 

(а) any person found taking precautions to conceal his presence within the limits 

of such station, under circumstances which afford reason to believe that he is taking 
such precautions with a view to committing a cognizable offence ; or 

(б) any person within the limits of such station who has no ostensible moans of subsistence, 

or who cannot give a satisfactory account of himself ; or 

(c) any person who is by repute an habitual robber, house-breaker or thief, or an 
habitual receiver of stolen property knowing it to bo stolen, or who by repute 
habitually commits extortion or in order to the committing of extortion habitually 
puts or attempts to put persons in fear of injury. 

(2) This section applies also to the police in the town b [*] of Calcutta bt* *'] 

[1882 — S. 55; 1872— S. 94; 1861— S. 101]. 

[a] In the N. W. E\ P., any Police Offioer may exercise the powers conferred by this section on a police- 
officer in charge of a police-station, see the N.W.P.P., Law and Justice Regulation, 1001 (7 [VII] of 1901], S. 13. 

[b] The letter "S’* and the words “and Bombay” were repealed by the City of Bombay Police Act, 1902 
(Bom 4 [IV] of 1902) S. 2 (1) and Sch. A. 

56 . (1) When any officer in charge of a police-station ft [or any police-officer making an 
Procedure when police-* investigation under Chapter XIVJ requires any officer subordinate to him 
officer deputes subordinate to arrest without a warrant (otherwise than in his presence) any person 
to arrest without warrant. w ho may lawfully be arrested without a warrant, he shall deliver to the 
officer required to make the arrest an order in writing, specifying the person to be arrested and 


Section 54 (contd.) 

10. Clause 7. — [1] To justify arrest there must be 
in existence as opposed to belief, a warrant issued 
under the Extradition Act (Vol 26) 1919 Pat 129 (133): 
18 Pat 121 : 40 Uri L Jour 500 (DB) * (Vol 20) 1933 
Lah 159 (160) : 34 Cri L Jour 679 (DB) # ('91) 18*1 
Pun Re Ko. 20 (Ur) page 64 (65) (DB). 

[21 There is nothing in this section or elsewhere 
which justifies the conclusion that a person is liable to 
arreit without warrant where the offence has been 
committed outside British India (1947) 1 Mad-Law Jour 
2 (3) (DB). 

, 11. Arrest on requisition from another police- 

officer-Clause (9).— [1] This clause does not limit the 
application of the other clauses (Vol 30) 1943 Mad 207 
(207) : 44 Cri L Jour 272. 

[21 The word ‘requisition* in this clause covers a 
message communicated by a police-officer by means of 
telephone (Vol 29) 1942 Mad 539 (546) : 1LR (1942 
Mad 696 : 44 Cri L Jour 45 (DB). 

12 . Sub-section (2) — [1] This section does not 
extend to the police in the town of Bombay. (Vol 12) 
1925 Bom 104 (105) : 26 Cri L Jour 948 (DB). 

SECTION $5 — Note 1. 

£1) The fact that a person is a habitual offender is 
by itself not an ofience, but he may be arrested under 
tHsJjecfaa. (Vol 5) 1918 Mad 514 (514) : 40 Mad 1028: 
18 Cri t Jour 709 (DB) * (Vol 13) 1926 Sind 190 (191); 
20 $nd h B 85 27 : Cri L Jour 628 (DB). 

[2] Tbia section is independenf ot Chap. VIII of the 
Code (security sections) although proceeding under 
uhap* Tili ng follow such arrest. (*I8) 14 Cri L Jour 
85 ^M07 * (Vol 17) 1930 Pat 108 (104) : 
31 Cri L Jour 717. 

'-fe^geotea . -of earning his: Hvell- 

ifej ,-i^A W X rf * I* 


this section. (’06) 3 Cri L Jour 20 (2o) : 3 Low Bur 
Rni 94. 

[4] The section is intended to suppress habitual 
offenders from committing serious harm before there is 
time to apply to the Magistrate who can deal with the 
case under S 112. (’91) 14 All 45 (46). 

[5] The words “in like manner ” refer to S. 54. 
(’13) 14 Cri L Jour 618 (618) : 35 All 407. 

[6] An arrest on mere suspicion that a person is cou- 
cerned in several offences is not justified. (Vol 11) 1924 
Mad 555 (557) : 47 Mad 442 ; 25 Cri L Jour 563. 

[7] Arrest and detention of a person aeguittedof 
dacoity without evidence to show be was a habitual 
offender is illegal. (Vol 6) 1919 All 160 (161); 41 All 
483 ; 20 Cri L Jour 381. 

[8] It is illegal (or an officer in charge of a police- 
station to arrest a person under this section out of the 
limits of his station. (’83) 1883 All W N 223 (223). 

[9] The police should give a person arrested under 
this section, the option of bail on reasonable terms/ (*92) 
14 All 45 (’47) * (’36) 37 Cri L Jour 1070 (1071) : 63 
Cal 189 (DB). 

[10] An arrest by an Inspector of Police in Calcutta 

of a person who has no ostensible means of subsistence 
or is unable to give a satisfactory .account of himself, te 
quite legal. (’04) 1 Cri L Jour 535 (537): 31 Cal 557 
(t>B). ; 

SECTION 36-Note 1. 

[1] Where a police officer who can make an arrrefit 
under S. 54 is also ordered under this section makes the 
arreBt without complying with the provisions of this 
section, the arrest is not illegal merely by reason of ’ 
such non-compliance. (Vol 24) 1937 Bom 56 (59) ; 
ILR (1937) Bom 127 : 38 Cri h Jour 267 (DB) # (Vol 
30) 1943 Mad 207 (208) : 44 Cri L Jour 272 * (Vol 29) 
1942 ma 589 (546, 547) ; ILB (1942) Mad 696 ; 44 
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the offence or other cause for which the arrest is to be made.’a[The officer so required shall, before 
making the arrest, notify to the person to be arrested the substance of the order and, if so required 
by such person, shall show him the order.] 

( 2 ) This section applies also to the police in the town •>[*] of Calcutta b [* *]. 

;i882— S. 56; 1872- S. 102, para. 1; 1861— S. 140.] 

>] Inserted by the Code of Criminal Procedure (Amendment) Act, 1928 (18 [XVIII] of 1928), S. 11* 

bj The letter “S” and the words “and Bombay” were repeated by the City of Bombay Police Act, 1902 
(Bom. 4 [IV] of 1902). S. 2 (1) and Sch A. 

57. (I) When any person who in the presence of a police-officer has committed or has been 

Refusal to give name accused of committing a non-cognizable offence refuses on demand of 
and residence. such officer, to give his name and residence or gives a name or residence 

which such officer has reason to believe to be false, he may be arrested by such officer in order that 
his name or residence may be ascertained. 

(, 2 ) When the true name and residence of such person have been ascertained, he shall he 
released on his executing a bend, with or without sureties, to appear before a Magistrate if so 
required : 

Provided that, if such person is not resident in Bristish India, the bond shall be secured by a 
surety or sureties resident in British India. 

( 3 ) Should the true name and residence of such person not be ascertained within twenty-four 
hours from the time of arrest or should he fail to execute the bond, or, if so required, to furnish 
sufficient sureties, he shalL forthwith be forwarded to the nearest Magistrate having jurisdic- 
tion. 

[1882— S. 57; 1872— S. 93; 1861— S. 108]. 


Section 56 (contd.) 

Cri L Jour 45 (DB) * : <Vol25) 1938 Pat 229 (230) :16 
Pat 763 : 39 Ori L Jour 563 (DB)* (Vol 24) 1937 Sind 
308 (309) ; 32 Sind L R 63 j 39 Cri L Jour 107 (DB) * 
(Vol 32) 1945 Pesh 46 (48) (DB). 

[But see (Voi 28) 1941 Rang 180 (181) : 1941 Rang 
L R 148 : 42 Cri L Jour 629 * (Vol 23) 1936 Rang 
119 (120) : 13 Rang 754 : 37 Cri L Jour 462 * (Vol 26) 
1939 Nag 95 (97): ILR (1939) Nag 488 : 40 Cri L Jour 
905]. 

' [2] Tbe fact that a Magistrate bas issued a warrant 
for tbe arrest of a person under S. 114 is no bar to an 
order for bis arrest under this section. (’96) 18 All 246 
(248) 249) (DB). 

[3] This section does not apply to a case where a per- 
son is arrested by a police-officer without a warrant, 
"under the orders of a superior police-officer, in tbe 
latter’s presence. (’69) 11 Suth W R Cr 20 (21) (DB). 

[4] This section does not apply where the person 
arrested is a deserter from Army. (Vol 30) 1943 Mad 
280 (281) : ILR (1943> Mad 827 : 44 Cri L Jour 465. 

[5] An ~ .arrest by achowkidar in pursuance of an 
order from an officer in charge of a police-station is 
“legal. (Vol 24) JL937 Bom 56 (60) : ILR (1937) Bom 

127 : 38 Cri L Jour 267 (DB) * (’06) 8 Cri L Jour 201 
(202) (DB)“(Cal). 

[6] The mere endorsement of a constable’s name on 
a warrant' Of arrest issued by a Magistrate and signed 
by tbe officer in charge of a. police-station is not "“an 
order in writing”. (’96) 18 All 246 (248, 249). 

[7] The endorsement of tbe name of tbe constable 
.actually going to make the arrest is. not necessary for 
the validity of an order under this section. (Voi 211 
1934 All 879 (880) : 35 Cri L Jour 1452. 

’ [8] Direction by the police officer, not present on spot 

asking constable to bring certain persons to the thand 
is, not a direction for arrest within the meaning of this 
section, (Vpl 27) 1940 Pat 361 (362) : 41 Cri L Jour 
‘742; v 


[9] The order for arrest given to a subordinate 
officer should specify within which category, as given 
in S. 55, the supposed offender falls. (Vol 13) 1926 
Sind 190 (191) : 20 Sind L R 85 : 27 Cri L Jour 628 
(DB). 

[See however (Vol 21) 1934 All 879 (880) : 35 Cri 
L Jour 1452. (Mere specification of S. 55 is enough).] 

[10] The substance of tbe order for arrest must be 
notified to the person to be arrested. (Vol 13) 1926 Pat 
424 (425) : 5 Pat 533 : 27 Cri L Jour 1310 (DB). 

[11] Non-compliance with this provision makes the 
arrest illegal. (Vol 27) 1940 Cal 321 (321) : 41 Cri L 
Jour 744 (DB). 

[12] Order directing arrest need be shown only if 
required by the person to be arrested. (Vol 12) 1925 
Oudh 544 (544) : 26 Cri L Jour 795. 

SECTION 57-Note 1. 

[1] In the case of non-cognizable offences, the power 
of tbe police to arrest without warrant arises when the 
offender refuses to give bis name and address or gives a 
name and address which, tbe police-officer has reasen 
to believe, is false. (Vol 25) 1938 Rang 161,(163) : 39 
Cri L Jour 642 (DB) * (Vol 10) 1923 Mad 523 (526) : 
46 Mad 605 : 24 Cri L Jour 599- (PB) * ( J 72) 9 Bom 
HCR 343 (344). 

[2] Where no non-cognizable offence is committed in 
the presence of a police-officer, ho demand bam be made 
“for giving name, and, a person refusing to give his 
name cannot be arrested under this . section. (VoL28) 
1941 Lab 422 (425) : 43 Cri L Jour 127. 

[3] When the true name and residence of the person 
arrested is ascertained, he must be released on bail if he 
executes the necessary bond (Vol 611919 All 160(161): 
41 All 483 : 20 Cri L Jour 381^ / 0 

h [4] Constable using abusive language while arresting 
person for* causing disturbance on the.public road-—' ' 
Held arrest was justified but use of abuses amounted to 
an^ffence under S, 504 IPC (*08) 5 Bom L# £97 {508) 
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58 A police-officer may for the purpose of arresting -without -warrant any person -whom 
Pursuit of offenders into lie is anthemed to arvost under this Chapter, pursue such person into 
other jurisdictions. any*placo in British India. 

[1SS2 — S. 53 ; 1872— S. 103 ; 1801—S. 111]. 

59. a tU) Any private person may arrest any person who in his view commits a non- 
. te \ Ym bailable and cognizable offenco, or any proclaimed offender, and without 
sons^and procedure 5 on unnecessary delay, shall make over any person so arrested to a police- 
such arrest. officer, or, in the absence, of a police-officer, take such person or cause him 

to be taken in custody to the nearest police-station]. 

{2) If there is reason to believe that such person comes under the provisions of section 51, a 
police-officer shall re-arrest him. 

(3) If there is reason to believe that ho has committed a non.cognizablo offence, and he 
refuses on the demand of a police-officer to give his name and residence, or gives a name or rosi. 
donee which such officer has reason to believe to be false, lie shall ho dealt with under the provisions 
of section 57. If there is no sufficient reason to behove that lie has committed any offence, he 
shall be at once released. 

[1882— S. 59 ; 1872— Ss. 105, 107.] 

[a] Substituted by the Code of Criminal Procedure (Amendment) Act, 1923 (18 [XVIII J of 1923), S. 12, 
for original sub-section. 


SECTION 58— Note 1. 

[1] This section authorises the pursuit of an offender 
into any place in British India. (Vol 9) 1922 Mad 215 
(216): 45 Bind 14* 23 Ori L Jour 490 (OB) * (’40) 47 
Cri L Jour 352 (353) (Gal). 

[2] Offence committed in British India— Offender 
arrested on territory belonging to the Ni/.amds 
Dominions — Arrest, held, was illegal and without 
jurisdiction. (’98) 25 Cai 20 (30, 31) : 24 Ind App 137: 
1897 Ban Be No. 6 Or (PC.) (Reversing 1890 Pun Be 
No. 1 Cr). 

[See however (Vol 6) 1919) Lab 459 (464) : 1918 
Pun Be No 81 (Ci) : 20 Cri L Jour 65 (DB) (Arrest in 
railway carriage within limits of Native State where 
jurisdiction over railway lines is ceded to British Gov- 
ernment is lawful).] 


• SECTION 59— Synopsis. 

1. Scope. 

2. “In his view.” 

3. “Proclaimed offender.” 

4. Private person. 

5. “May arrest.” 

6. How an arrest under this section is made. 

7. “Take such person or cause him to be 

taken in custody.” 


8. ‘ Police officer ” 

9. Escape from custody. 

1. Scope.— [1] A private individual may arrest £ 
person only when the latter in bis view, commits a non 
bailable and cognizable offence (Vol 32) 1945 Lab 334 
: ILK t 1945 ) hah 403 4* (Vol 21) 1934 Cal 6l( 
(ol5): 61 Cal 991: 35 Cri L Jour 1367 (DB). 

[2] The section is not confined in its application t 
the cases where offence committed in view of a person i 
a substantive offence but equally applied to an attemp 
to commit an offence where such attempt is itself ai 

is made in the view of the person arresting 
CVol 32) 1945 Lah 334 (335) : ILK (1945) Lah 403. 

[3] A private person in India -cannot go beyond th: 


section and invoke the common law of England in the 
matter of arrest of a person who threatens to commit 
an offence. (Vol 10) 1923 Mad 523 (526): 46 Mad 605: 
21 Cri h Jour 599 (FB), 

f4] Under this section, a private person may himge 
arrest (Vol 24) 1937 Smd 254 (258): 32 Sind L B 41 
38 Cri L Jour 1101 (DB). 

2. “ In his view.” — [l] A private person cannot 
arrest on more .suspicion or information. (’88) 11 Mad 
480 (181, 482) (DB) * (’07) 6 Cri L Jour 10 (12) : 29 
All 575 (DB). 

[2] The words “in his view” mean “in presence of 
or” “within sight of* and not “in his opinion.” (VoJ 
13) 1926 Pat 53 (”>3): 26 On L Jour 1162 « (Vol 20) 
1933 Pat 503 (511) : 35 Cri L Jour 725 (DB). 

[3] An arrest made by a private person where the 
offender has not committed any offence in the sight of 
the arrester is not a lawful -arrest. (’31) 3 Ail 60 (61)* 
(1900) 27 Cal 36(5 (367) (DB) * (Vol 9) 1922 Lah 73 
(74): 23 Cri L Jour 3 (DB) $ (Vol 19) 1932 Lab 263 
(264): 33 Cri L Jour 680 * (’01) 23 All 266 (267. 269’ 
(DB) « {'OH) 7 Cri L Jour 188 (190): 35 Cal 361 (DB). 

[4] A beating C with cane — I), an onlooker, arrestini 
A Held that, the arrest was justified. (Vol 7) 192< 
Bat 502 (504) : 5 Bat L Jour 129 : 21 Cri L Jour 213. 

[5J The words “in his view” should not be given to 
strained a construction. (Vol 11) 1024 Mad 334 (385) 
25 Cri L Jour 792. (Owner of lope finding a perso 
with pot of toddy in his lope and two others climbin 
up the true — JfHd that, person with the toddy shoul 
be deemed to be committed theft “in the view” of tt 
owner who made the arrest). 

3. “Proclaimed offender.” — [1] A person does m 
become a “ proclaimed offender ” on the deelaratio 
either orally or in writing by a police officer unless! 
has been declared to be so by the Court. (Vol 24) 191 
Sind 254 (258) : 32 Sind L B 41 : 38 Cr L Jour 111 
(DB). 

4. “Private person.”-— [1] A chowkidar is onlj 
“private person”. (Vol 3) 1916 All 253 (254) : 17 Cri 
Jour 529. 
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60. A police-officer making an arrest without warrant shall, without unnecessary delay and 
Person arrested to be subject to the provisions herein contained as to bail, take or send the 

taken before Magistrate person arrested before a Magistrate having jurisdiction in the case, or 

or officer-in-charge of before the officer in charge of a police-station, 
police-station. 

[18S2 — S, 60 ; 1872— S. 101 ; 1861— S. 109.] 

61. No police-officer shall detain in custody a person arrested without warrant for a longer 
Person arrested not to period than under all the circumstances of the case is reasonable, and such 

be detained more than period shall not, in the absence of a special order of a Magistrate under 
twenty-four hours. section 167, exceed twenty-four hours exclusive of the time necessary for 

the journey from the place of arrest to the Magistrate’s Court. 

[1882— S. 61 ; 1872— S. 124, para 1 ; 1861— S. 162]. 


Section 59 ( contd * ) 

[2] The private person making an arrest and Ms 
escort to the police-station are not “public servants” 
within the meaning of S. 21 of the Penal Code. (Vol 4) 
1917 Upp Bur 8 (9) : 2 IJpp Bur Rul 122 : 18 Cri L 
Jour 351. 

6. “ May arrest.**— [1] Private person may cause 
offender to be arrested-by another person. (Vol 12) 1925 
Cal 884 (885) : 52 Cal 615. 

6. How an arrest under this section is made. — 

[1] The arrest must be carried out in the manner 
provided by S. 46. (’04) 1 Cr L Jour 285 (287) ( Kathia- 
war ). 

7. ‘‘Take such person or cause him to be taken 
in custody.’*— [1] A. private person arresting another 
person is bound to take him, without unnecessary delay 
to a police-officer, or in his absence, to the nearest 
police-station ; Otherwise be will be committing an 
offence under S. 342 I PC (1926) 27 Or L Jour 1378 
(1381) (Pat). 

8. “Police officer”.— [1] A chowkidar is not a 
police-officer and is not entitled to receive a person 
arrested under this section. (Vol 1) 1914 Cal 272 (273): 
41 Cal 17 : 14 Cri L Jour 494 (DB) * ( 81) 8 All 60 
(61) * (Vol 3) 1916 Cal 247 (247) : 17 Cri L Jour 164 
(DB). 

[See however (Vol 19) 1932 Pat 214 (215) : 33 Cri 
Ii Jour 672 (A chowkidar under the Chota Nagpur 
Rural Police Act 1 (I) of 1914 Is a police-officer).] 

9. Escape from custody.— [1] Where the arrest is 

lawfully made but the private person places the 
arrested person in the custody of a chovjlddar or a 
dafadar , who negligently suffers the arrested person 
to escape from his custody,, the chowkidar is not guil- 
ty of an offence under S. 223 of the Penal Code. (’42) 
*6 Cal# N163 (167). , 

[2] Where arrest is not lawful, an escape of rescue 
from the custody is no Offence. (’97) 1 Cal W N 98 
(98) (DB) * 082) 5 Mad 22 (23) (DB). 

[3] Where arrest is lawful, an esoape will be punish- 
able under S. 224 of the Penal Code. ( Vol 32 ) 1945 
Lab 334 (335) : IDE (1945) Lah 403 * ( 94) 17 Mad 
103 (104). 

[4] A rescue from lawful custody would be punisha- 
ble under S. 225 of the Penal Code. (’83) 1883 All W N 
#14 (214) * (’85) 1 Weir 209 (209). 

, [Sea also (Vol 27) 1940 Pat 479 (480) : 41 Cri L 
Jour 38 m 


SECTION 60— Note 1. 

[1] A person arrested without warrant should be 
taken or sent without unnecessary delay before a 
Magistrate having jurisdiction in the case or before the 
officer-in-charge of a police-station. (Vol 11) 1924 Cal 
893 (895) : 25 Cri L Jour 1203 (DB). 

[2] A police-officer cannot detain any person in cus- 
tody without arresting him. (’02) 4 Bom LB 79 (DB). 

[3] The practice of keeping, to all intents and pur- 
poses, a person in custody but not producing him before 
a Magistrate under the colourable pretension that no 
actual arrest has been made, is in defiance of all provi- 
sions of law for the protection of liberty of the subject 
and should not be tolerated. (’85) 1885 All W N 59 
(59) (FB) * (Vol 11) 1924 Rang 173 (176) : 1 Rang 
609 : 25 Cri L Jour 381. 

[4] Police officer unable to take or send person 
arrested without warrant before Magistrate— Report 
submitted to Magistrate and warrant issued — Held 
accused was legally presented before Magistrate. (’68) 
5 Bom HCR Cr 99 (99) (DB). 

[5] Where a police-officer negligently suffers a per- 
son in his custody to escape, he will be guilty of an 
offence under S. 223 of the Penal Code. (*8S) 6 All 129 
(133). 

SECTION 61— Synopsis. 

1. Scope of the section. 

2. “Detain ia custody'' meaning of. 

3. Place of detention during the 24 hours. 

4. Period of 24 hours, computation of, 

• 5. “Exclusive of the time necessary for ’the 

journey.” 

1, Scope of the section. — [ij A police-officer 
is not justified in detaining a person fpr one, single hour 
except upon some reasonable ground justified by the 
circumstances. (’66) 6 Both WE Cr 88 (89) (DB)* 
(’69) 1869 Rat 22 (22), 

[2] Detention for more than 24 hours without special 

order is absolutely unlawful. (*6 7) 7 Suth WE Gr 3 (6) 
(DBJ*'(*f0) 1870 Pun Be ;No. 36 (Cr) page 56* £57) 
(DB). • 

[3] Guilty purpose need not be proved where police- 

officer t is charged with . having detained • prisoners for 
more thin 24 hours. (*73) 19 Suth WB <Jr 36 (36) 
(DB). , : > ; 

[4] The section has, however* no application wheie 
there has not been a continuous detention for 24 hours 
(1864) 1 Suth WR Or 5 (5) (DB). 
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fi2 Officers in charge of police-stations shall report to tho District Magistrate, or, if lie so 
p ° ' rpnort awjrc . directs, to the Sub.Divisional Magistrate, the cases ot all persons arrested 
Police to p PP without warrant, within the limits of their respective) stations, whether 


hensions. - — - — > 

Such persons have been, admitted to bail or otherwise. 
[1882— S. 62 ; 1872— S. 132, para 1 ; 1861— S. 160]. 


63 hTo person who lias "been arrested by a police-officer shall bo discharged except on 
Discharge of person his own, bond, or on bail, or under the special order of a Magis. 
apprehended. trate. 

[1882— S. 63 ; 1872— S. 132, para 2 ; 1881 -S. 160]. 


64 When any offence is committed in the presence of a Magistrate within tho local limits 
Offence committed in of his jurisdiction, ho may himself arrest or order any person to arrest 
Magistrate’s presence. the offender, and may thereupon, subject to tho provisions herein com 
tained as to bail commit the offender to custody. 

[1882— S. 64 ; 1872— S. 108 ; 1861— S. 110]. 


65 Any Magistrate may at any time arrest or direct the arrest, in his presence, within the 
Arrest* by or in pre- local limits of his jurisdiction, of any person for whoso arrest he is 
sence o£ Magistrate. competent at the timo and in the circumstances to issue a warrant 


[1882— S. 65 ; 1872— S. 166, para 2 ; 1861— S. 81]. 


Section 61 (contd ) 


[5] The law views with disfavour detention of any 
person in the custody of the police (Vol 18) 1931 Lah 
476 (478) : 12 Lab 635 : B2 Cri L Jour 913 (DB) * 
(Vol 18) 1931 Lah 480 (480) : 33 Cri L Jour 162 
(DB). 


[6] The provisions of this section and of S. 167 arc 
designed to prevent discoveries by means of duress and 
terror of wrongful confinement. (’86) 1886 Bat 254 
(272, 273). 


[7] The provisions of this section and of 8. 167 nro 
designed to see that an accused person is brought before 
a Magistrate competent to try or commit with as little 
delay as possible. (Vol 11) 1924 Cal 476 (478) : 51 Cal 
. 402 : 25 Cri L Jour 732 (DB) * (’88) 11 Mad 98 (102) 
-(DB). 


2, ‘ Detain in custody, meaning of” — [1] 
Meaning of the detention of a person by force of an ex- 
terior will is an imprisonment. (’66) 2 Mad HCR 396 
(898) (DB) * (’81) 1 Weir 341 (341), 

[2] “Custody” does not necessarily mean detention 
or confinement. (Vol 27) 1940 Lah 129 (146) : ILK 
(1940) Lah 142 : 41 Cri L Jour ,591 (FB) * (Vol 18) 
1931 Lah 278 (279) : 32 Cr L Jour 650 $ (Vol 21 ) 1934 
Lah 150 (151) : 15 Lah 310 : 36 Cr L Jour 14 (DB). 

[31 A person is in custody ns soon as he comes into 
■ the hands of a police officer. (Vol 11) 19*24 Rang 173 
(176) : 1 Bang 609 : 25 Ciri L Jour 381. 

3, Place of detention during the 24 hours — 

' fl) Person arrested should, if possible, be immediately 
Sent to the police-station and be placed in the custody 
o! the officeHn-charge of the station. (’6?) 7 Suth WB 
Cr8(6) i (DB). 

; 4. Ttericd of 24 houra, computation of— [1] 

; The 24 hours of detention are to be counted up to the 
time when the accused person leaves the police-station 
to the Magistrate. (’69) 1869 Bat 22 (22). 

of the t me necessary for the 
journey.*'— [l] The time occupied in the journey to 
the Magistrate is not to be counted in the 24 hours, 
L but the Magistrate should see that the time so occupied 
m reasonabie, ( l 69) 1869 Bat M (22). 


SECTION 62— Note 1. 

[1] Whore the police have power to make an arrest 
without a warrant, the police must report such arrest. 
(’021 26 Bom 150 (138) (FB). 

[2] The object of the section is to enable the Dis- 
trict Magistrate to prevent illegalities in arrests by ex< 
amining the reports of arrests made to him, (’86) 1886 
Bat 254 (261). 

[3] The term “police report'* under S, 190 will in- 
clude a report slso under this action. (’10) 11 Cri 
L Jour 150 (1 53) : 1910 Pun Bo No. 3 (Cr). 

[4] The provisions of this section do not apply to the 
police in the town of Bombay. (’92) 16 Bom 661 (665) 
(DB). 

SECTION 64— Note 1. 

[1] A Magistrate can arrest a person oven in respect 
of nn offence which ciumnt he* taken cognizance of 
without a complaint by tho Provincial Government. 
(Vol 26) 1939 All 682 (683) : ILK (1939) All 924 : 41 
Cri L Jour H5. 

[2] The powers of a Magistrate to arrest are prescribed 
by this section and S. 65 of the Qode. (Vol 7) 1920 Pat 
516 (517): 21 Cri L Jour 795. 

[3] This section applies only when an offence is com- 
mitted in tho presence of the Magistrate, (’05) 2 Weir 
241 (242). 

SECTION 65— Note I. 

[1] A Magistrate taking cognizance of an offence 
under S. 190 can himself make the arrest under this 
section. (Vol 6) 1919 Mad 30 (81) (DB) * (’07) 6 Cri 
L Jour 60 (64, 6G) : 31 Bom 438 (DB). 

[2] WJimo a Magistrate could issue a warrant of 
arrest only if he took cognizance of tho case under S. 196 
but he did not take suoh cognizance, he is not compcv 
tent to act under this section (’05/ 2 Weir 241 .(242). 

[3] Where a Magistrate acting under S. 19<Ml)c 
makes an arrest under this section his action will b* 
justified only if he acts bona fide, i,e. with due eats 
and attention. ( T 04) X Cri L Jour 146 (161) { Kathia- 
war). 

[4] It is improper to arrfcst & defence witness for 
perjury while the defence evidence is being taken, (Tl) 
12 Cri L Jour 465 (467) (Low Bur). 
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66. If a person in lawful custody escapee or is rescued, the person from whose custody 
Power, on escape, to he escaped or was rescued may immediately pursue and arrest him in any 

pursue and retake. place ffi British India. 

[1882 — S, 66; 1861— S. 113.] 

67. The provisions of sections 47, 48 and 49 shall apply to arrests under section 66, 
Provisions of seetions although the person making any such arrest is not acting under a warrant 

47, 48 and 49 to apply and is not a police-officer having authority to arrest, 
to arrest under section 66. 

[1882— S. 67; 1S61-S. 112]. 


CHAPTER YI. 

Op Processes to compel Appearance. 


A. — Summons. 


Form of summons. 


68. (1) Every summons issued by a Court under this Code shall be 
in writing in duplicate, signed and sealed by the presiding officer of such 
Court, or by such other officer as the High Court may, from time to time, by rule, direct. 


Summons by whom (2) Such summons shall be served by a police-officer, or subject to 

served * such rules as the a [Provincial Government] may prescribe in this behalf 

by an officer of the Court issuing it or other public servant. 

(3) This section applies also to the police in the towns of Calcutta and Bombay. 

{1882 — S, 68; 1872— Ss. 152, 153; 1861— Ss. 69, 70]. 

[a] Substituted by A. 0. for “Local Government.” 


SECTION 68 — Synopsis. 

1. Form and contents of summons. 

2. Effect of not observing the formalities. 

3. Disobedience of summons. 

4. When person summoned can depart. 

X. Form and contents of summons. — [1] 

Summons or warrant snould specify the technical desig- 
nation of the offence and also the acts for which the 
accused would have to answer, (’75) 2d Suth WR Cr 
58 (59) (DB). ' 

[2] The summons should contain particulars of the 
time, place and nature of the offence and in absence of 
such particulars, the proceedings if objected to, are in- 
valid. (Vol 15) 1928 All 261 (263) : 29 Cri L Jour 857 
(DB). 

a /S^ howeve * C' 09 l 9 0ri L Jour 108 (HI): 32 Mad 

Sammons to a witness must contain the place at 
which, the day and the time of the day when, his 
attendance is required. “{’S3} 5 All 7 (8). 

2. Effect of not observing the formalities.r-[l] 
Intentional disobedience of summons is an offence 
under S. 174, IPC. (’84) 1 Weir 84 (84). 

[2] A summons which does not state the particulars 
.of the place, the time, and the nature of the offence 
Charged is illegal. (Vol 15) 1928 All 261 (263) : 29 Cri 
h Jour 357.(DB) * (Vol 21) 1934 Oudh 370 (371) : 35 
Cri L Jour 1161 * (Vol 27) 1940 Oudh 77 (79) : 41 Cri 
L Jour 92 (DB). 

’ 7lfi A summons not sealed is illegal and a person 
disobeying it cannot be prosecuted. (Vol 7) 1920 Mad 

OKA . a, rv • r x ooa mn\ ' 1 


[4] Failure to attend is not an offence where the 

summons does not specify the place where or the time 
when the attendance is required. (72) 1 Weir 81 (81)© 
(70) 1 Weir 82 (821 * (’901 1890 All WN 1 (lb 

[5] A summons sent by registered post is invalid and 
its disobedience is not an offence. (’97) 1 Cal WN 116 
(116). 

[6] A defect of any kind in the summons is only an 
“error, omUsion or irregularity” within meanining of 

S. 537 Cc PC. (’07) 31 Bom 611 (625) : 6 Cri L Jour 
240 (DB). 

3. Disobedience of summons — [1] Disobedi- 
ence of summons directing appearance at a P l *ce out- 
side British India is not an offence under S* 174 IPO. 
(’93) 16 Mad 463 (463) (DB). 

[2] Where on the date specified in the summons, the 
public officer wets himself absent, no offence under 
S.-174IPCis committed if the person summoned to 
appear before such public officer fails to attend. (’97) 20 
Mad 31 (32) (DB). \ ‘ 

fBj Where the ease is not taken up on the date stated 
in the summons, failure to attend is not an offence. 
( f 09) 10 Cri b Jour 576 (577) : 3 Sind L B 155 (DB). 

[4] If the public officer has no authority^ issue the , 
summons, a disobedience of such a summons is no 
offence. (1904) (11 Cri L Jour 497 (499) (DB) (All). 

[5] Illness inoapaciatiug a person from attending 
to his ordinary avocations excuses non -attendance* 
(Vol 9) 1,922 All 82 (82) ; 23 Cri L Jour* 203. 

[6] Failure to appear on adjourned date in^accor- 
dance with the directions of the magistrate though, 
issued orally on the date of original appearance will -he, 
punishable under S, X74IBC. (70) 5 Mfl4 BC{t (Apf) 
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[Ss. 89 — 70] 

69. (Z) TIio summons shall, if practicable, ho served personally on 
Summons how served. p 8rgon sunnnonoS, by delivering or tendering to him one of the 

duplicates of the summons. 

( 2 ) Every person on whom a summons is so served shall if so 

Signature of receipt for u j ro fl by t,[ ie 3C rvrag officer, sign a receipt therefor on the back of the 

gammons. , 

oilier auplicato. 

(5) Service of a summons on an incorporated company or other body corporate may be 
effected by serving it on the secretary, local manager or other principal ofneor oi the corporation 
or by registered post letter addressed to the chief officer of the corporation in lu'itish India. In 
such case the service shall be doomed to have been elfected when, the letter would arrive in 
ordinary course of post, 

[1882— 3. 69; 1672— S. 154; 1861— S. 71]. 

70. Where the person summoned cannot by the oxorciso of due diligence bo found, the 
Service when person summons may be sorvod by leaving one of the duplicates for him with 
summoned cannot be some adult male member of his family, or, in a presidency-town, with 
f °uud. his servant residing with him; and the person with whom the summons 

is so left shall, if so required by the serving officer, sign a receipt therefor on the back of the 
other duplicate. 

[1882— S. 70; 1872— S. 154; 1861— S. 71]. 


Section 68 (contd.) 

4. Whan person summoned can depart — [l] 

Where the summons directs that the person summoned 
should not depart without leave, ho cannot leave tho 
Court without such permission. (’83) 5 All 7 (8). 

[2] Where there is no direction in summons that 
person summoned should not depart without leave, 
person summoned, leaving Court after waiting for 
reasonable time does not commit offence under 
S. 174 IPC. (*70) 14 Suth WE Cr 20 (21) (DB). 


[7] The mere refusal to receive the summons or to 
sign the receipt for a summons is, not an offence under 
8. 173 IP Codm (Voi 5) 1918 All 409 (-109): 40 All 577: 
19 Cri Ii .four 740 * (Vol 12) 1925 All 322 (323) : 26 
Cri Tj Jouf 909 * (’08) 5 Horn JflCB Cr 34 (35) (DB) * 
(’78)3 Cal 621 (021) (DB) *3& (’93) 20 Cal 358 (359) 
(DB) * (’85) 5 Mad 199 (200) {Dip *(Vol r >) ^18 Oudh 
412 (412) : 21 Oudlx Can 150 : 19 Cri L Jour HOI* (Vol 
10) 1923 Hang 146 (147): 1 Kang 49: 21 Cri h Jour 
737*(V<,17) 1920 llpp Bur 18 V 1H, 10) : 3 Upp Bur 
Bui 202 : 21 On L Jour 088. 


SECTION 69-Note 1. 


[1] Unless summons had been properly served con- 
viction cannot ba had for disobedience thereof. ('82) 
1882 All WN 52 (52). 

[2] Substituted service should not be resorted to 
unless, in spite of reasonable diligence, personal service 
is not practicable. (Vol 10) 1923 Nag 55 (55) : 23 Cri 
L Jour 739. 


[3] A personal service may be mads either by deli- 

vering or tandering th* summons; but the tender must 
be a real tender of a document which is understood by 
the person to be served. (Vol 15) 1928 All 118 (119) : 
29 Cri L Jour 263 * (’68) 5 Bom HOB Cr 20 ( 21) 
(DB). ' 

[4] Merely showing the summons to the person to be 
(Sl^fDB) 110 ^ iU ^ oient 8€ * vioe * (’ 68 ) 5 Bom HCB Cr 20 

[6] Issue of summons to a particular person in procee- 
ding# against a Company without showing that it is ser- 
ved on him in a representative capacity or that the 
proceedings were against the company is incorrect. (Vo) 
31) 1944 Pat 210 (211) : 46 Cri L Jour 168. 

[ 6 ] Summons in proceedings againit a company mr 
be served on the secretary, president and the member 
of managing com nittee. (Vol 16) 1929 Bom 433 (486) 

04 Bout 35 : 31 Cri L Jpur 495 (DB). J 


[8] The question whether there hat? been a prevent- 
ing of personal service in in ouch case, a question of 
fact. (Vol 15) 1928 All 118 (119) : 29 Cri h Jour 263. 

[9] A summons sent by roistered post is invalid 
(’97) 1 Cal WN 116 (116). 

SECTION 70-Note 1. 

[1] Service on the person summoned should be pro- 
ved to have boon impjiHiblo to make the service on a 
member of the family or the servant valid. (Vol 19) 
1932 Cal 62 (62) ; 33 Cri L Jaur 264. 

[2] An affidavit from person entrusted with servioi 
averring impossibility of personal service in spite of due 
diligence should be obtained. ( 6 7 $2) 1882 All WN 170 
(170, 171) (DB). 

[3] k A Summons for attendance as a juror outside 
the presidency- town, cannot properly be served by 
leaving it with the servant of the person summoned. 
(’99) 1899 Ail WN 13 (14). 

[4] A summons for attendance outside the presi* 
dency town must be served by leaving the duplicat® 
summons with the adult ma'c m'smbor of his family* 
(’05) 2 Cal L Jour 48n (48n) (DB). 

[5] Summons should not be served on female 
members of the family of person summoned. (Vol 13) 
1926 I^h 50 (50) ; 26 Cri I* Jour 1393, 
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71. If service in the manner mentioned in sections 69 and 70 cannot by the exercise of due 
Procedure when service diligence be effected, the serving officer shall affix one of the duplicates 

cannot be effected as of the summons to som 9 conspicuous part of the house or homestead in 
before provided. which the person summoned ordinarily resides; and thereupon the sum- 
mons shall be deemed to have been duly served. ' - 

[1882— s. 71; 1872--S. 155; 1861— S. 72] 

72. (1) Where the person summoned is in the active service of the a[Crown] or of a Rail. 
Service on servant of way Company, the Court issuing the summons shall ordinarily send it in 

Crown or of Railway duplicate to the head of the office in which such person is employed; and 
Company. such head shall thereupon cause the summons to be served in manner pro- 

vided by section 69, and shall return it to the Court under his signature with the endorsement re. 
quired by that section. 

1 2 ) Such signature shall be evidence of due service. 

[1882— s. 72; 1872- S. 158 proviso ] 

[a] Substituted by A. 0. for “Government’ * 


73. When a Court desires that a summons issued by it shall be served at any place outside 
Service of summons the local limits of its jurisdiction, it shall ordinarily send such summons 
outside looal limits. in duplicate to a Magistrate within the local limits of whose jurisdiction 
the person summoned resides or is, to be there served. 

[1882 — S. 73] 


74. (I) When a summons issued by a Court is served outside the local limits of its juris. 

Proof of service in such diction, and in any case where the officer who has served a summons is 
oases and when serving not present at the hearing of the case, an affidavit, purporting to be made 
officer not present. before a Magistrate, that such summons has been served, and a duplicate 

of the summons purporting to be endorsed ( in manner provided by section 69 or section 70 ) by 
the person to whom it was delivered or tendered or with whom it was left, shall be admissible in 
evidence, and the statements made therein shall be deemed to be correct unless and until the con. 
trary is proved. 

(£) The affidavit mentioned in this section may be attached to the duplicate of the summons 
and returned to .the Court. 

[1882— S. 74] 


SECTION 71— Note 1. 

[1] Unless the summons cannot after the exercise 
of due diligence be served personally or on an adult 
male member or servant resort cannot be had to the 
provisions of this section. (Vol 13) 1926 Cal 1208 
(1209) : 27 Cri L Jour 715 (DB)* (Vol 10) 1923 Nag 55 
(55) : 23 Cri L Jour 739 * (Vol 5) 1918 Nag 46 (46) : 

. 90 Cri L Jour 816 

[2] The law for the service , of a summons n Crimi- 
nal eases is xm the . same lines as the rules for the 

* service of a summons in, a civil case. , (Vol 5) 1918 
Nag 4*(46) : 20 Cri L Jour 816. 

[3] A person who resides in one place and rarely 
visits his home in another town cannot he said to 
1 ‘ordinarily reside” in the latter town. (Vol 18) 1931 

: Pat 160 (100): 32 Cri L Jour. 740. 

SECTION 72— Note 1. 

[11 This section does not apply to orders of police- 
officers investigating a crime under Chapter XIV of 
the Code. (Vol 5) 1918 Mad 815 (816) : 18 Cri L Jour 
733. 

J jf ^ : [2] A summons to* a Sub-Inspector of Railway 
Police should be served through the Superintendent of 


Railway Police of the District, (Vol 12) 1925 Pat* 533 
(555) : 26 Cri L Jour 965. 

[3] Summons on medical subordinate officer should 
be served through the head of the office to whom he is 
subordinate. ('68) 9 Suth W R (Cri cir) 3 (3) (DB). 

SECTION 73— Note 1* 

[1] There's^ no procedure provided in this Code, 
for service on a person in a place outside' British India 
as for instance in England.; (Vol 14) 1R27 Rang 248 
(248) 28 Cri , b Jour 861. : -/ - \ - : • 

- [2] When a question arose as to the ^alidi^r of die 

service of a rule in proceedings for contempt of . Court 
on a person in the Native State of ; Baroda it was held 
that such service; with the Gaikwar’s previous assent 
is valid service, when the parties so served were 
already represented by counsel in the British Court, 
and where the only object of the service beyond terri- 
tory was to effect personal Service, (’70) 7 jSornH O R 
(OC) 172 (175, 176, 477). ' ' 

SECTION 74— Note I 

[1] Where the person summoned denies receipt , .of 
summons the serving officer should be exanuned 'lii a 
witness. (’89) 1 Weir 85 (85).- : ^ r F ~ - ", ^ 

311 A. M. 
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[S. *5] 


B. — Wan'u-nu of Arr^i: 


Form of warrant of 
arrest. 

Bench of Magistrate, 


75* (1) Every warrant of o>v iusu tem\I by a. Court under this Code 
shall bo in writing, signed by the pro^idm- oiheeu or in the caso of a 
by any member of such Bench' amt shall bear the seal of ilio Court. 


Continuance of warrant (S) Kve.ry such warrant rihail nmmm in foirn until it is cancelled 

of arrest. by the Court which i asm till it. or until it iri ewciiU’i!. 

[1882— S. 75; 1872; — S. 159; 1861-S. 76]. 


SECTION 75— Synopsis. 

1. Difference between summons and warrant. 

2. Requisites of a valid warrant of arrest, 

3. Form of warrant. 

4. General warrant. 

5c Special warrant. 

6. Conditional warrant. 

7. Effect of illegal warrant. 

8. “Until it is cancelled by the Court issuing it.” 

9. “Or until it is executed.” 

10. Mode of executing a warrant. 


1. Difference between summons and warrant. 

[1] A warrant is an order addressed to a person, usu- 
ally a police-officer, to do any particular act such as 
the apprehension and production of an offender, or the 
search for a thing. ('66) 5 Sufcli \V It Or 71 (72) 
(DB) * (’72) 4 N W P H C II 97 (99). 

[2] A summons is always addressed to the person 
who is required either to attend or to produce a docu- 
ment or a thing. [Seo (’70) 1870 Pun Be No. 6 Cr 
page 11 (11) (DB).] 


[3] A warrant addressed to a police officer to appre- 
hend an offender and to bring him before a Magis- 
trate is not a “a summons, notice, or order” within the 
meaning of S. 172 of the Penal Code. (Vol 15) 1928 
All 232 (283) : 50 All 666 : 30 Cri L Jour 203 # (’00) 
n 0 ^ 1 '! 0 ” 117 (ll8) < DB > ( Ual > * l ’90) 1890 Pun 
(152°i53) Cl ^ 95 (9 °’ ° 6) * ( 81J 1881 En,t 152 


2. Requisites °f a valid warrant of arrest. 

-1 arrest made in execution of warrant not 
signed by issuing authority is ilUg&l. (Vol 5) 1913 
Pat 252 (253) : 19 Cri L Jour 1000 (DB) * 23 

SS^lf) 898) (DB) * ( ’ 95) W95 Pan He No. U (Or) p 

Th f offio ] al designation oi the person signing 
and the place of signing should appear on the face of 
the warrant. (’72) 9 Bom HOE 154 (159, 160). 

n,Jo 8 . ] .A Wa , rra V signed by a Magistrate at a place 
outside the limits of his jurisdiction is illegal. (’101 11 
Cri L Jam 370 (571) : 1910 Pun Be No. 23 Or (DB). 

[4] A warrant signed by a Magistrate, notbeini* the 
of fioer , and who has not taken cognizance 
of the offence is invalid. (Vol 4) 1917 Pat 17 (18) • 
2 Pat L Jour 487 : 18 Cri L Jour 526 (DB). ‘ 

s ’,? natur ? contemplated is that of the officer 
who is actually presiding at the time of the issue of the 

297 *^ 7i°qv 19 iUo 3 1 Pat 175 < 176 ) : 34 Cri L Jour 

(DB)t V 1 19) 1982 Pat 171 (l75) : 33 0ti L Jour 706 

[6] The affixing of a signature by a stamp is onli 

«» »»« 


[7J Au omission to aifU the eeai renders the 
warrant invalid. (Vui 21 1915 Cal 737 (738) : 42 Cal 
70S : 10 cri h Jour 330 (DB) (Vol 15) 1928 Lab 332 
(883) : 9 Bah 424 : 29 Cri h Jour 205 * (»04) 18 Bom 
086 (668, 609) (DB) (Warrant under Act, 3 (III) of 
1*04). 

[But sre (MO) 11 Cri fi Jour 570 (571) : 1910 Pua 
K h No 23 (Or) (DC.)] 

[8] A blank warrant without specifying the 
add resaw thereof is invalid, (‘13)11 Cri L Jour 142 
(143) : 1913 Pun He No. 16 Cr (DC) i (Vol 11) 1924 
AH 12H 1 1 20) : 24 On L Jour 630 » (Vol 19) 1932 All 
692 (692) : 55 All 109 : 84 Cr L Jour 455 (DB). 

[9] A warrant addressed to “the bailiff of the 
Court” without naming the bailiff is perfectly legal. 
(Vol 2) 1915 Mad 225 (225, 220) : 15 Cri L Jour 576. 

[10] An endorsement of a warrant under S. 79 
should bo matin by name to the person to whom it is 
endorsed. (1900) 4 Cal W N 85 (86) (DB) * (Vol 8) 
1921 Dali 2.36 (286) : 22 Cri L Jour 145. 

[11] A warrant should contain a distinct and un- 
equivocal intimation to the person to he arrested that 
ho is the individual meant to he apprehended. (’72) 9 
Bom 11 C It 151 ( 159). 

[12] A warrant should not merely boar the full 
name of the porsou to lx* arrested but also his des- 
cription i.c. the. place where, he resides, if not also his 
occupation, so that there, mav be no doubt as to his 
identity. (Vol 27) 1940 Bom 397 (399) : ILK (1941) 
Born 10 : 42 On L Jour 205 (DB) * (’94) 18 Bom 636 
(669) (DB). 

[See also (Vol ll) 1921 Cal 959 (959, 960) : 51 Cal 
902 : 26 Cn h Jour 2(DBj,J 

[Se© however (Vol 30) 1943 Pat 806 (368) : 22 
Pat 504 : 46 Cri L Jour 322 iDB).j 

[18 1 Where arrest was not legal the accused cannot 
be guilty of disobedience oi a wariant. (’01)23 Cal 
399 (400, 401) (DB). 

[14] A warrant which does not specify a punish- 
able offence, and which has boea issued upona. state- 
ment, not sufficient to make out any oftwnco, is illegal. 
(’71) G Beng L R App 129 (130) (DB) (*75) 24 Suth 
W B Cr 58 (59) (DB). 

[15] The arrest is not legal if the person executing 
the warrant does not notify its substance to the per* 
son arrested. (’96) 23 Cal 896 (89 8) (DU) * (’99) 2o 
Cal 748 (750) (DB) * (Vol 11) 1924 Mad 555 (556) : 
47 Mad 442 : 25 Cri B Jour 563. 

[See (’30) 1930 Mad WN 1215 (1215).] 

3. Form of warrant — 11] A strict adborence to 
the form prescribed tendg to prevent the warrant being 
granted irregularly and without enquiry as to whether 
the circumstances* justify its issue. (1864) 1 Suth 
W B Cr 7 (7},(DB). 



2483 


[S. 76] EtHSI GOBI op] OaniiNAL PBOOSSDORB, 1898 

76. (2) Any Court issuing a warrant for the arrest of any person may in its discretion 
• Court may direct secu- direct by endorsement on the warrant that, if such person executes a 
rity to be taken. bond with sufficient sureties for his attendance before the Court at a speci- 

fied time and thereafter until otherwise directed by the Court, the officer to whom the warrant is 
directed shall take such security and shall release such person from custody. 

( 2 ) The endorsement shall state — 

(а) the number of sureties ; 

(б) the amount in which they and the person for whose arrest the warrant is issued, are 

to be respectively bound ; and 

(c) the time at which he is to attend before the Court. 

Recognizance to be for- { 3 ) Whenever security is taken under this section the officer to 

ward ed. whom the warrant is directed shall forward the bond to the Court. 

[1882— S. 76; 1872— S. 160; 1861— S. 181]. 


Section 75 (contd.) 

[2] Where any special or local Act does not provide 
a form of the warrant of arrest, the form prescribed 
by the Qpde should be adopted. (’94) 18 Bom 636 
(668) (DB). 

4. General warrant. — [1] A general warrant or 
a warrant to apprehend all persons committing a parti- 
cular offence is not authorised by the Code and is 
illegal. (’72) 9 Bom H C R 154 (159, 160) * (’95) 
1895 Pun Re No. 11 Cri p. 38 (39). 

[2] A warrant to search any house, which the 
police-officer to whom it is directed may think fit, is 
illegal. (’12) 13 Cri L Jour 832 (832) : 35 All 1 : * 
(Vol 11) 1924 Lah 247 (248) : 24 Cri L Jour 633. 

5. Special warrant.— fl] A warrant which can be 
endorsed over to another officer for execution is not a 
special warrant. (Vol 16) 1929 Bom 157 (160) ; 53 
Bom 367 : 30 Cri L Jour 595 (DB). 

6. Conditional warrant.— [1] A warrant which 
provides that the person against whom it is issued 
should do a particular thing and that if he does not do 
so, he should be arrested is invalid. (’94) 18 Bom. 636 
(659, 667) (DB). 

7 Effect of illegal warrant— <[1] Proceedings 
in pursuance of an illegal, warrant are void. (’07) 6 
Cri L Jour 38 (39) (DB) (Cal)*(’97) 24 Cal 320 (324) 
(DB)* -(Vol 15) 1928 Mad 624 (625) : 5i Mad 873 : 29 
Cri L Jour 541* (Vol 21) 1934 Mad 206 (207): 35 Cri L 
Jour 782* (Vol 20) 1933 Ail 759 (761, 762) : 55 All 985: 
34 Cri L Jour 1211 (DB). 

[See (Vol 5) 1918 Lah 332 (333) : 1918 Pun Re No. 9 
Cr: 19 Cri L Jour 390,] 

[2] Proceedings on the basis of warrant issued 
without jurisdiction, are void. (Vol 15) 1928 Bom 184 
/185, 186) : 52 Bom 151 : 29 Cri L Jour 317. (DB)* 
I’ 26) 27 Cri L Jour 1344 (1344) AIL 

8. '* Until it is cancelled by the Court issu- 
ing it.”— [1] A warrant of arrest remains in force 
until it is cancelled by the Court issuing it, (Vol 14) 1927 
Lah 744 (745) : 28 Cri L Jour 326. 

, [2] The Court has a discretion to cancel the warrant 
and issue a summons instead. (’08) 8 Cri L Jour 187 
(187) : 1 Sind L R 69 '(DB) * (’08) 8 Cri L Jour 454 
(454) (Lah). 

[S] A District Magistrate has no power to direct a 
Sub-Divisional Magistrate to re-issue a warrant cancel- 
led by him. f97» 1 Cal W N 650 (651) (DB)* (Vcl 4) 
1917 Cal 185 (186): 18 Cri L Jour 1001 (1001) (DB), 


[4] The section does not require that there should 
be a formal order on the record cancelling the warrant. 
(Vol 27) *940 All 178 (179) : 41 Cri L Jour 500. 

9. “Or until it is executed.” — [1] The fact that 
the returnable date mentioned in the warrant has ex- 
pired does not affect its executability after that period. 
Vol (15) 1928 Pat 466 (466): 7 Pat 478 : 29 Cri L 
Jour 1007 (DB). 

[2] When the law has not fixed any period, the pre- 
sumption is that a warrant retains its validity until it 
is execused, (*04) 1 Cri L Jour 227 (231, 239); 28 Bom 
129 (SB). 

[Si A warrant on which there is an endorsement for 
bail to be taken for the appearance of an accused on a 
certain date, does not lapse on the expiry of that date 
though the discretion to take bail lapses. (’09) 10 Cri 
L Jour 479 (480) (DB) (Cal). 

[4] The force of a warrant of arrest is at an end 
when the accused is arrested and brought before the 
Magistrate. (’72) 17 Suth W R Cr 55 (55) (DB) 
* (’69) 13 Suth W R Cri 1 (5) (DB). 

[5] A person should not be arrested after he had 
surrendered and been released on bail. (Vol 4) 1917 
Pat 17 (18) : 2 Pat L Jour 487 : 18 Cri L Jour 526 
(DB). 

15. Mode of executing a warrant. — [1] The 

provisions of the Code relating to the issue and exe- 
cution of a warrant apply in general to warrants 
issued under special Acts in the absence of any con* 
trary provisions thereunder. (*08) 7 Cri L Jour 19 
(21) : 30 All 60. 

section 76— Note i. 

[1] A warrant of arrest issued against a recalcitrant 
witness may direct release on security. (’81) 2 Weir 
39 (39). 

[2] A warrant not complying with the requirements 

of sub-S (2) is not in proper form. (’70) 7 Bom H C R 
Cr 50 (55) (DB). , • 

[3] Date on which person to be arrested is to attend 

Court, passing without his being arrested — Discretion 
for bail lapses— Person may be arrested even after 
that date. (’09) 10 Cri L Jour 479 (480) (DB) 
(Cal). , ■ : 

[4] Where an endorsement directs the release of 
the arrested person on his personal recognizance, the 
police officer executing the warrant is not Authorised 
to take security from any person and . a bond so taken 
will be void. (’06) 6 Ori L Jour 275 $76} (Lah). 
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[this 


CRIMINAL rROCKODTiE, 1308 


[So. 77—79] 


77. (2) A warrant; of arrest shall oniiuanly bo (lireelefl to oni> or more pobce-officors, and, 
Warrants to whom when issued I>y a 1 Yesnlenoy ALigist-riLio, shull always no so directed; but 

directed. any other Court issuing such a warrant may, if its imm Miaio execution 

is necessary and no police-officer is immediately available, direct it tv) any oiiier person or persons; 
and such person or persons shall execute the same. 

Warrants to several (~) When a warrant is directed to more oliicors or persons than one, 

persons. it may bo executed by all, or by any one or more, of thorn. 

[1882— S. 71 ; 1872— Ss. 161, 161; 1861— Ss. 77,79J. 


78. (I) A District Magistrate or Sidulmsiona! Magi pirate may direct a warrant to any 
Warrant may he diree- landholder, farmer or manager of land within ins district or sub-division 
ted to landholders, etc. for tho arrest of any escaped convict, proclaimed offender or person who 
has been accused of a non-bailablo offence, and who has eluded pursuit. 

(2) Such landholder, fanner or manager shall acknowledge in writing the receipt of the 
warrant, and shall execute it if the person for whose arrest- it was issued, is in, or outers on, 
his land or farm, or tho land under his charge. 

(3) When the person against whom such warrant is issued is arrested, he shall be made over 
with tho warrant to the nearest police-officer, who shall cans.* him to bo taken before, a Magistrate 
having jurisdiction in tho case, unless security is taken under section 76. 

[1882— S. 78 ; 1872— S. 162]. 


Warrant directed to 79. A warrant directed to any police-officer may also ho executed 

police officer. by any other police-officer whoso name is endorsed upon tho warrant by 

tho officer to whom it is directed or endorsed. 

[1882—3. 79; 1872— S. 165; 1861 -S. 80]. 


Section 76 ( contd .} 

[5] The arresting officer ha?} no po-vor to enquire 
whether the person under arrest is good for the. amount 
of the security or wh. ther tho sureties can keep con- 
trol over the person arrested. (Vol 12) 3926 Gal 961 
(962 } : 58 Cal GG2 : 28 Cri L Jour 10 (DB). 

[6] A Magistrate cannot Issue a warrant of arrest 
for production of a person before a police officer. (’97) 
24 Cal 320 (323; (DB). 

[7] It is not necessary that a warrant issued for 
tho arrest of a pv r^on charged with a bailable offence 
Knusl contain an endorsement under this unction. 
(Vol 26) 1939 All 156 [356, 157) : ILK (1939) All 
272 ; 40 Cri L Jour 283 i (’ll) 12 Cri L Jour 430 
(431) (DB) (Mad). 

SECTION 77— Note 1. 

[1] A warrant addressed to “tho sub-inspector of 
police of X” without mentioning him by name, is 
perfectly legal- (Vol 5) 1918 Pat 613 (614) : 5 Pat Ij 
J our 493 : 19 Cri L Jour 747 (})B» * (Vol 11) 3 924 
Bang 383 (384) : 20 Cri L Jour 845 4P (Vol 9) 1922 
Oudh 224 (225) : 25 Oudh Cas 111 : 24 Cri L Jour 14. 

[2] The section is directory and substantial compli- 
ance is sufficient. (’96) 1896 Bun lie No. 1 (Cr) page 1 
17) (DB). 

[3] The provisions of S. 83 override the express 
direction contained in this section when the warrant is 

r issued by the Presidency Magistrate. (Vol 27) 1940 
■ Bom 397 (398) : 42 Cri L Jour 205 : ILK (1941) Bom 
16 (DB). 

[4] A warrant issued to persons other than police- 
officer without all conditions in sub-S. (1) being satis- 
fied is illegal. (Vol 15) 1928 Mad 624 (625) ; 51 Mad 

firm 29 ° ri L J ° Ut 541 * *’ 70) 5 Berig L B 274 ( 291 ) 


SECTION 79— Note 1. 

[1] T bn section does not apply to warrants under 
tho following Acts : — 

(a) Madras Koivst Act. (V«»l 15) 192s Mad 021 (625): 
51 Mad S73 : 29 Cri L Jour 541. 

(10 Burma Gambling Act. (Vol 7) 1920 Low Bur 49 
(49, 50) : 21 Cn L Jour 9. 

(e) Bombay I'n-vention of Gambling Act, (*09) 10 
Cri L Jour 3 (5) : 3 Hind L Lt 56 (DB). 

[2] Tho section applitu to warrants issued under the 
Public Gambling ^ct, 1867. (’US) 7 Cr Ij Jour 39 (20, 
21} : 30 All 60 * (Vol 7) 1920 All 150 (15L) : 42 All 
385 : 21 Cr U Jour 737 tf (Vol 32) 1945 Nag 216 (217) : 
ILK (1915) In ag 649 : 47 Cr L Jour 1 18. 

[But see J 803 Vim Re ho. 22 Cr p. 59 (60) (DB).] 

[3] A special warrant can bo exmitcd only by the 
officer named in it. (Vol 16) 1929 Bom 157 (160) : 
53 Bom 367 : 30 Cr L Jour 595 (I)B). 

[4] Process servers cannot be regarded as police- 
officers. (1900) 27 Cai 457 (400) (DB). 

[5] An endowment to the Sub-Inspector of a parti- 
cular thana will not enable a head constable who is 
temporarily in charge of the thana to execute tho 
warrant. (D3) 14 Cri L Jour 142 (143) : 1913 Pun Be 
*o. 16 Cr (DB). 

[6] It is not necessary that the authorization 
should be addressed to the endorsee so long as the 
authorization is clear. (Vol 18) 1931 Sind 89 (9*2, 93, 
94) : 25 Sind L E 117 : 32 Cri L Jour 916 (DBj. 

[7] The offioial designation of the endorsee is not 
necessary when his name is given. (Vol 19) 1932 Pat 
171 (172, 173) ; 33 Ori L Jour >7 06 (3DB). 



Notification of subst- 80. The police-officer or other person executing a warrant of arrest 

ance of warrant, shall notify the substance thereof to the person to be arrested, and, if so 

required, shall show him the warrant. 

[1882 _S. 80; 1872— S. 176; 1861— S. 90.] 

81. The police-officer or other person executing a warrant of arrest shall (subject to 
Person arrested to be the provisions of section 76 as to security) without unnecessary delay 
brought before Court bring the person arrested before the Court before which he is required 
without delay. by j aw produce such person. 

[1882— S. 81; 1872— S. 188; 1861— S. 97]. 

Where warrant may be 82. A warrant of arrest may be executed at any place in 

executed. British India. 

[1882— S. 82 ; 1872— S. 167; 1861— S. 83]. 


Section 79 (contd.) 

[8] An endorsement to “the officer in charge of a 
police-station” without the name of such officer being 
giveu is not sufficient. (’99) 4 Cal W N 85 (86) (DB). 

[9] An endorsement by merely subscribing initials 
is not invalid. (’01) 5 Cal W N 447 (448) (DB). 

[10] A. warrrnt directed to a Sub-Inspector cannot 
be endorsed by the head -constable unless he was at 
that time actually filling the office of the Sub- Inspector. 
(1900) 27 Cal 457 (459) (DB). 

SECTION 80 — Synopsis 

1. Shall notify the substance. 

2. Show him the warrant if so desired. 

3. Effect of non -compliance with the section. 

1. Shall notify the substance. — [1] The police 
officer or other person executing a warrant of arrest is 
bound to notify the substance of the warrant to the 
person sought to be arrested. (’96) 23 Cal 896 (898) 
(DB). 

[2] An arrest made without notifying the substance 
of the warrant is illegal. (’12) 13 Cri L Jour 590 (590) 
(DB) (Cal). 

[3] Where the person arrested has a reasonable 
opportunity of knowing on what charge he is being 
arrested, the police-officer need not explain the parti- 
culars of the warrant to the accused. (Vol 5) 1918 Pat 
613 (615) : 3 Pat L Jour 493 : 19 Cri L Jour 747 (DB) 
:© (Vol 19) 1932 Pat 171 (17 <j) : 33 Cri I» Jour 706 
(DB). 

[4] It is not necessary that the officer should in his 

report state the fact of his having notified the substance 
of the’warrant. (Vol 19) 1932 Pat 171 (178) : 38 Cri 
L Jour 706 (DB). . 

[5] It is not necessary for the prosecution to prove 
that the police-officer notified the substance of the 
warrant to the accused or showed him the warrant. 
(Vol 27) 1940 Pesh 10 (11) : 41 Cri L Jour 543. 

• 2. Show him the warrant if so desired — [1] The 
person sought to be arrested is entitled to see if the 
person arresting has authority to do so and to ask - for 
-Inspection of the warrant. (*96) 1# All 246 (248) (DB) 
©(Vol 11) 1924 Mad 555 (556) : 47 Mad 442 4 25 Cri L 
flour 563 © (’10) 11 Cri h Jour -128 (129) ; 37 Cal 122 
(DB). 

J ' 7 [2J .The police-officer should not proceed to arrest 
Without having the warrant in his possession. (Vol 3) 
All. 53 (54) : 17 Cri L Jour 413 : 38 All 508. 

’ [31 It is not necessary to show the warrant unless 
8Q required by the person sought to be arrested (Vol 25) 


1938 All 120 (121) : 89 Cri L Jour 360 © (Vol 5) 1918 
Oudh 162 (162) : 19 Cri L Jour 641. 

[4] Where. the police officer merely held the warrant 
in his hand along with other warrants without show- 
ing the person arrested to read the same, it was held 
that the requirements of the section were not satis- 
fied. (’99) 26 Cal 748 (750) (DB). 

[5] For the arrest of a deserter from Army, the 
production of the written report of the commanding 
officer before the arrest is made is sufficient compliance 
with this section. (Vol 30) 1943 Mad 280 (281) : 
ILR (1943) Mad 827 : 44 Cri h Jour 465. 

3. Effect of non-compliance with the sec. 
tfon— [l] An arrest made without complying, with 
the requirements of the section is illegal and a resis- 
tance or obstruction thereto is no offence. (’96) 23 
Cal 896 (898) (DB) © (’99) 26 Cal 748 (749, 750) (DB) 
© (’12) 13 Cri L Jour 590 (591) (DB) (Cal). 

[2] Police-officer entrusted with warrant for arrest 
of witness — Witness found in the house of A who 
asked the police-officer to wait when told purpose of his 
visit — A with help of B endeavouring to remove wit- 
ness — Police-officer seized witness — Held though provi- 
sions of S. 80 were not complied with arrest was legal. 
(Vol 16) 1929 Cal 174 (175) : 56 Cal 831 : 30 Or L 
Jour 703 (DB>. 

[3] The illegality of an arrest will not vitiate a 
conviction for any substantive nfience with which the 
person arrested is charged, unless there is a failure of 
justice within S. 537 of the Code. (Vol 4) 1917 AH 
85 (86) : 18 Cri L Jour 666. 

SECTION 81— Note 1. 

[1] Under the City of Bombay Police Act: (4 (IV) of 

1902) a person, though arrested -under a requisition 
from the Presidency Magistrate, is in . the custody not 
of the Magistrate but of the police;- (Vol 12) 1925 
Bom 387 (389) : 49 Bom 623 t $6 Cri h Jour 1181 
(DB). • / , , , - .v . 

[2] The Court may order the fetters to be removed 

unless satisfied by a representation from 1 the proper 
officer that they are necessary. (’69)4 Mad H 
C R App lxix (lxix) © (’71) 8 Bom H C R Cr 126 (151) 
(DB). . * : „ 

. SECTION $2— Note 1. 

[1] Warrants issued by Courts in British Bald* 
cbistan can be executed in- any place in British India* 
(Vol 28) 1941 Sind 20 (22) : ILR (1941) Kar 247 ; 42 
Cri L Jour 326 (FB> (Vol 27) 1940 Sind 154 z i£ Cri 
Jj Jour 49 (overruled)* ; , . - V "-T * ; 



% [THE CODE of] CRIMINAL PROCEDURE, 1898 [Sfi. 83— $fi] 

83. (2) When a warrant is to be executed outside the local limits of the jurisdiction of th 
Warrant forwarded for Court issuing the same, such Court may, instead of directing such warran 
execution outside juris- to a police-officer, forward the same by post or otherwise to any Magig 
diction. irate or District Superintendent of Police or the Commissioner of Polic 

in a presidency-town within the local limits of whose jurisdiction it is to be executed. 

a(£) The Magistrate or District Superintendent or Commissioner to whom such warrant is a 
forwarded shall endorse his name thereon and, if practicable, cause it to be exoeuted in manne 
hereinbefore provided within the local limits of his jurisdiction. 

[1882— S 83; 1872— S 168, paras 1, 2 and S. 170, para 1; 1861— Ss. 86, 87]. 

[a] This sub-section, so far as it applies to the police in the town of Bombay, was repealed by the city o 
Bombay Police Act, 1902 (Bom 4 [IV] of 1902) S. 2 (1) and Sch. A. 


84. (I) When a warrant directed to a police-officer is to be executed boyond the local limit 
Warrant directed to of the jurisdiction of the Court issuing the same, he shall ordinarily tab 
police-officer for execu- it for endorsement either to a Magistrate or to a police-officer not belov 
tion outside jurisdiction, the rank of an officer in charge of a station, within the local limits o 
whose jurisdiction the warrant is to be executed. 

(2) Such Magistrate or police-officer shall endorse his name thereon and such endorsemem 
shall be sufficient authority to the police-officer to whom the warrant is directed to execute tin 
same within such limits, and the local police shall, if so required, assist such officer in executing 
such warrant. 

(3) Whenever there is reason to believe that the delay occasioned by obtaining the endorse, 
ment of the Magistrate or police-officer within the local limits of whose jurisdiction the warrant ii 
to be executed, will prevent such execution, the police-officer to whom it is directed may execute 
the same without such endorsement in any place beyond the local limits of the jurisdiction of thi 
Court which issued it. 

(4) This section applies also to the police in the town a[<©] of Calcutta a[* *], 

[1882— S. 84; 1872— S. 168, 170; 1861— S. 84]. 

[a] The letter “3” and the words “and Bombay” were repealed by tho City of Bombay Police Act, 1902 
(Bom. 4 [IV] of 1902), S. 2 (1) and Sch. A. 


a85. When a warrant of arrest is executed outside the district in which' it was issued, the 
Procedure on arrest of person arrested shall, unless the Court which issued the warrant is witbir 
person against whom war- twenty miles of the place of arrest or is nearer than the Magistrate oi 
rant issued. District Superintendent of Police or the Commissioner of Police in a 

presidency-town within the local limits of whose jurisdiction the arrest was made, or unless 
security is taken under section 76, be taken before such Magistrate or Commissioner or District 
Superintendent. 


[1882— S. 85 ; 1872— S, 169 ; 1361— S. 85]. 

(a) Ss. 85 and 86 so far as they apply to the police in the town of Bombay, wore repealed by the Oiiy oj 
Bombay Police Act, 1902 (Bom. 4 [IV] of 1902 u S. 2 (1) and Sch. A. * * 


SECTION 83— Note 1, 


[1] The power of directing the arrest of some person 
at > place outside the local limits of the jurisdiction of 
.aUouit, particularly when that place is fat removed 
from the local limits, should be exercised with the 
;utn£QSt circumspection. (Vol 27) 1940 Bom 397 (398) : 

16 s 42 Cri Ii your 205 (DB). 

[2] A Magistrate outside British India cannot issue 
a warrant tinder this section for the arrest oi a person 
hi British India/ " (Vol 26)1939 Paf 129 (131) : 18 Pat 
*1^1 5 40 CtfXf Wyaf " 500 (DB) (Magistrate in Native 


State) p 20119418106 20 (23 ) : t ILR (1941) Ear 
Cri : L IbriT 320 iPB) (Magistrate 1 in Agency 
g»rpriesrfc'^ Baluchistan) ■ ; $. MS# 1940 PeSh 30 

DffOur' 


[8] Where a warrant is sent for execution to the 
Magistrate of a district where a different language from 
that in use Jn the district of the issuing Magis- 
trate bin ordinary use* the, warrant should be accom- 
panied by a translation* certified by the transmitting 
Magistrate to be correct# into such other language, oi 
into English. ("72)18 Suth WR (Cr) Oir Order No, 3, 
p. 9. (SB). 

4 £4] Non-bailable warrant issued and addressed to 
0-0 concerned” without any address, description or 
occupation of accused— Forwarding not endorsed bn 
margin directing it to the Magistrate of the other Court 
undera designation by which designation ho Magistrate 
existed^ Eeld in the circumstances that the warrant 
was Invalid. iVol J7)1940 BOm 397 (309) ; ILR (1941] 
Ori. Ii dour mUL 
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&86. (1) Such Magistrate or District Superintendent or Commissioner shall, if the person 
Procedure by Magis- arrested appears to be the person intended by the Court which issued the 
trate before -whom person warrant, direct his removal in custody to such Court, 
arrested is brought. 

Provided that, if the offence is bailable, and such person is ready and willing' to give 
bail to the satisfaction of such Magistrate, District Superintendent or Commissioner, or a 
direction has been endorsed under section 76 on the warrant and such person is ready and 
willing to give the security required by such direction, the Magistrate, District Superintendent 
or Commissioner shall take such bail or security, as the case may be, and forward the bond 
to the Court which issued the warrant. 

( 2 ) Nothing in this section shall be deemed to prevent a police-officer from taking security 
tinder section 76. 

1882— S. 86 ; 1872— S. 170; 186X — [S. 84]. 

[a] See S. 85, foot-remark (a). 

G. — Proclamation and Attachments 

87. ( 1 ) If any Court has reason to believe (whether after taking evidence or not) that any 

Proclamation for per- person against whom a warrant has been issued by it has absconded or is 
son absconding. concealing himself so that such warrant cannot be executed, such Court 

may publish a written proclamation requiring him to appear at a specified place and at a specified 
time not less than thirty days from the date of publishing such proclamation. 

(-2) The proclamation shall be published as follows : — 

(a) it shall be publicly read in some conspicuous place of the town or village in whieh such 

person ordinarily resides ; 

(b) it shall be affixed to some conspicuous part of the house or homestead in which such 

person ordinarily resides or to some conspicuous place of such town or 
village ; and 

(g) a copy thereof shall be affixed to some conspicuous part of the Court-house. 

(£) A statement in writing by the Court issuing the proclamation to the effect that the 
proclamation was duly published on a specified day shall be conclusive evidence that the require- 
ments of this section have been complied with, and that the proclamation was published on 
such day, 

[1882 — S. 87 ; 1872— Ss, 171, 353, para 1 ; 1861— Ss. 188, 189]. 


SECTION 86— Note 1 


[1] The Magistrate has to satisfy himself that the 
person arrested appears to be the person intended by 
the Court which issued the warrant, and when so satis- 
fied, to direct the removal of the arrested man in cus- 
tody to the Court which issued the warrant. (Vol 27) 
1940 Bom 397 (398) : ILR (1941) Bom 16 : 42 Cri 
L Jour 205 (DB). (Magistrate not entitled to institute an 
enquiry under S. 186). 

SECTION 87— Synopsis. 


1. Proclamation, when can be issued. 

2. Proof oi issue of warrants 

3. <# Has absconded or is concealing himself.” 

4. “Not less than thirty days from the date of 

publishing.’* 

5. Publication of the proclamation — Sub. Sec- 

tion (2). ♦ 

6. Statement in writing by Court — Subjection 


7. Revision. 

t ,3,. Proclamation, when can be issued. — [1] The 
processes of proclamation and attachment are excep- 
tumal remedies and should not be issued as a matter of 


course whenever a warrant fails of its effect. (1865) 3 
Suth WR Cr 63 (63) (DB). 

[2] The issue of proclamation would be illegal 
where: — 

(a) The warrant issued by Magistrate was without 
jurisdiction. (’12) 13Cri L Jour 796 (797) (DB). (Bom) 
* (’93) 1893 Pun Re No. 15 Cr page 67 (69). 

(b) The warrant issued did not fulfil the requirements 
; of law, (’09) 5 Nag LR 125 (127, 128) : 10 Cri L Jour 
306. 

[3] The simultaneous issue of a warrant and procla- 
mation is not legal. (Vol 30) 1943 Pat 366 (369) : 22 
Pat 504 : 46 Cri L Jour 322 (DB). 

[4] The Court issuing the proclamation must satisfy 
itself by evidence or otherwise that the person against 
whom the warrant has been issued has absconded or is 
cpnoeaUng himself for the purpose of avoiding the execu- 
tion of the warrant. (Vol 29) 1942 Mad 289 (290) : 43 
Cri L Jour 11 * (Vol 9) 1922 Lah 475 (476, 477) : 23 
Cri L Jour 454 # (’73) 10 BengLR App 14 (17) (DB). 

2. Proof of issue of warrant. -[l] A warrant of 
arrest can only be proved by the production , of the 
original or by secondary evidence and ‘not by merely 
proving a proclamation. (Vol $1) 1944 PC 54 (67) : 71 
Ind App 83 : ILR (1945) Mad 237 : ILR (1944 &r 
(PC) 273 : 45 Cri L Jour 721 (PC). 
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88. ( 1 ) The court issuing a ln'OcIaMuation unlor action 87 may it, fc any time ordor t] 

Attachment of property atUelimnni; of any property, or mBm/paWo, or both, bolongi 

of person absconding. to tho ptoclaiiriod poor, on. 

( 2 ) Such order shall authorise the nJtndmvni- of anv propMy Ivlonying; to such porst 
within tho district in which it is imdo ; and it shall authnn/e the at-taHini'nit of any proper 
belonging to such person without such district whoa endorsed ny tho IPslTiei- Aiagistraio or Chi 
Presidency Magistrate within whoso district such property is Situate. 


Section 87 (co7itd.) 

3. “Has absconded or is conceal ng himself*' — 

[1] A person is said to “abscond” if he conceals him- 
self no matter if lie departs from his place or remains 
in it. (Yol 30) 1913 OuJh 323 (3128) : 19 buck HO : 
44 Cri L Jour 804. 

[2] From the more fact that a person is absent it 
should not bo readily assumed that ho is an absconder 
without due enquiry and notice (’86) 2 Weir 40(40). 

[3] Person taking steps in superior court against 
issue of warrant cannot be said to be absconding or 
concealing himself. (Yol 9) 1922 Lab 473 (170, 477) : 
23 Cri L Jour 451. 


[4] Tho mere fact that an accused person absconded 
is not sufficient proof of his guilt. {* 10) 11 Cri L Jour 
557 558) (DB) (Cal) * (Yol 2) 1915 Lah 106 (107) : 16 
Cri L Jour 155 (DB) * (Vol I 8) 1931 Lull 38 (41) : 32 
Cri L Jour 522 (DB) « (Vol 17) 1930 Oudh 324 (327) : 
31 Cri L Jour 1081 * (Yol 11) 1927 Pat 257 (200) : 28 
Cri L Jour 497 (DB). 

[5] A person having concealed himself before process 
is issued and continues to do so aiVr it is issued is said 
to abscond. (’82) 4 Mud 393 (397) (DB). 

4. “Not less than thirty days from the date of 
publishing” — [1] Tho proclamation should fix a date 
not less than thirty days from tho date of publication 
for the appearance of the absconder. Otherwise the 
proclamation is illegal (05-00)3 Low Bur Bui 1 10 (110) 
* (’73) 10 Bcng Lit App 1 1 (18) |DB) * (Vol 0) 1919 
Lah 57 (59) : 21 Cri L Jour 210 : 1919 Pun Be No. 32 
(Cr) (DB) * (’07) 6 Cri L Jour 332 (333) (Mad) * (Vol 
21) 1934 Lah 987 (988) : 16 Lab 406 ; 30 Cri L Jour 
457 (DB). 

^ [2] The section being imperative non-compliance 
with its requirements will ronder the proclamation and 
all further proceedings in pursuance thermo! null and 
void. ( 95) 5 Mad L Jour 215 (217, 218) (DB) * (’05) 
9 Cal \VN ccxcvi (ccxcvi)* (’95) 19 Mad 3 (4, 5) (DB). 


5. Publication of the proclamation — Sub-section 
(2) — [1] The requirements as to publication is manda- 
tory and a non- compliance therewith will render Mm pro- 
clamation null and void. (Vol 0) 1919 Lah 57 (59) : 
1919 Bun Be No. 32 Cr : 21 Cri L Jour 210 (DB) 
* ( y ol 3)1916 Lah 49 (51) : 1917 Bun Be No 6 Cr : 
17 Cri L Jour 414 * *95) 19 Mad 3 (4, 5) (DB) * 
(1900) 22 All 216 (218) * (’12) 13 Cri L Jour 293 
(294) (DB) (Bom) * (Vol 25) 1938 Oudh 80 (81) : 39 
Cri L Jour 154 (DB). 

[See however (Yol 4) 1917 Lah 438 (439) : 1917 
Pun Re No. 39: 18 Cri L Jour 979 (DB) (Non-compli- 
ance with clause (c) is only an irregularity cm able 
under S. 537 of the Code when there is compliance 
with Cl (a) and (b) and the absconder is not prejudiced 
by non-compliance with Cl (c). 


presumption under S. 114, illustration (e) o 
the Evidence Act can be drawn that the requirement 
of the section have been duly observed and prod am a 
tion published as provided therein. (’84) 7 Mad 4B 
(488) # (86) IS Cal 197 (199) (DB). : 


[See however \Vul 295 1942 Lah 214 (214) : 43 ( 
Tj Jour 791 t (Yol 25- 1933 All 220 (221) : ILR (19; 
All And : 39 Cri L Jour 570.] 

6. Statement in writing by C mrt — Sub-secfci, 
(3) — [j] Where no statement in writing is record 
under st;b*s. (3) and there is nothing to show that t 
provi.-ions of sub s. (2) haul been complied with, t 
proclamation cannot bo considered to he in uccordai 
with law. (1900) 22 All 210 (218). 

[2] Where neither the proclamation nor a copy 
it is preserved and the record does not show that all 1 
legal formalities have been complied with, an order 
confiscation passul under S SS would be. illegal. (* 
13 On L Jour 293 (29 1) (I>B) (Bom). 

[3] The burden of proving that there was due p 
claination is upon the prosecution (’84)7 Mad 430 (4 

* (Vol 4) 1917 Mad 652 (652) : 17 Ori-L Jour 78 (D 

[11 Court’s statement failing to state that proclar 
tion was published on a :i}>t'Cificd date — Prooiamati 
hold, was not conclusively pioved and Court co' 
question its legality. (Vol 23) I960 Vat 219(250) : 
On L Jour 318 * (Yol (5) 1919 Lah 57 (39) ; 1919 1 
Be No. 32 Cr : 2! Cri L Jour 210 iDB). 

[5] TUB Mcctioii does not expressly or by impli 
tion make the proclamation equivalent to notice to 
public of its contents or t ven to tlm inhabitants of 
town or village whwre it is published. (Vol 8 l) 1944 
54 i57) 71 lad App HU : ILK (1945) Mad 237: 1 
(l94i) Kar BO 273 : 45 Cri L Jour 721 (BO). 

V. Revision.— [I J Proclamation not complying v 
roqmr moments* — Bn, needing^ can he ant aside inn 
sion. (’95) 19 Mad 3(6. (DB) # (Yol 6) 1919 bah 

(59) : 1919 l uu Be No. 32 (Or): 21 On L Jour 210 (I 

* (Yol 4) 1917 Lah 438 (139) : 1917 Pun Re No. 
Cr : 18 Cri L Jour 979 (DB). 

[2] High Court will not entertain any appllcat 
on behalf of an accused, against whom a proclamat 
lias been issued, until hu has surrendered. (’70) 2 1 
PUCK 441 (443) (BD). 

[3] After surrendering, the proper procedure 
the. accused is to apply to the Magistrate himself in 
first instance and a revision will im from tho Mfl 
trate’n deei.-ion on such application. (’70) 2 N \Y 
CR 441 (443) (1«T>). 

SECTION 88 —Synopsis. 

1. Object of the Section. 

2. Which Court can order attachment. 

3. Stage at which attachment can be ordered 

4. Property which can be attached. 

5. Mode of attachment. 

6. Attachment by Civil Court. 

7. Forfeiture of attached property. 

8. Sale of attached property. 

9. Setting aside sale. 

10, Suit to recover property from Governn 
or auction-purchaser, whether lies. 

11 » Order on claim, whether open to rovisio 
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(5) If the property ordered to be attached is a debt or other movable property, the attach- 
ment under this section shall be made — 

(a) by seizure ; or 

(b) by the appointment of a receiver ; or 

(c) by an order in writing prohibiting the delivery of such property to the proclaimed 

person or to any one on his behalf ; or 

(d) by all or any two of such methods, as the Court thinks fit. 

(4) If the property ordered to b9 attached is immovable, the ‘attachment under this section 
shall, in the case of land paying revenue to a [the Provincial Government], be made through the 
Collector of the district in which the land is situate, and in all other cases — 

(i e ) by taking possession ; or 

(/) by the appointment of a receiver ; or 

(g) by an order in writing prohibiting the payment of rent or delivery of property to the 
X^roclaimed person or to any one on his behalf ; or 

(A) by all or any two of such methods, as the Court thinks fit. 

(5) If the property ordered to be attached consists of live-stock or is of a perishable nature , 
the Court may, if it thinks it expedient, order immediate sale thereof, and in such case the proceeds 
of the sale shall abide the order of the Court. 

(6) The powers, duties and liabilities of a receiver appointed under this section shall be 
the same as those of a receiver appointed under Chapter XXXVI of the Code of Civil 
Procedure.** 


Section 88 (contd.) 

• 1. Object of the section. — [1] The object of the 
section is to compel an accused person to appear in 
obedience to a summons or warrant issued by Criminal 
Courts. (Vol 24) 1937 Pat 642 (642). 

2. Which Court can order attachment. — [1] It is 
only the Court issuing the proclamation that is em- 
powered to order an attachment under this section. 
(Vol 17) 1930 Pat 347 (347) : 31 Ori L Jour 494. 

3. Stage at wh ch attachment can be ordered. — 

[1] The Court can issue a proclamation against an 
absconding offender under S. 87 and simultaneously 
order the attachment of his property under this section. 
(Vol 30) 1943 Pat 366 (869) : 22 Pat 504 : 46 Cri L 
Jour 322 (DB) * U902) 29 Cal 417 (420) (DB). 

[2] Before an ordtr for attachment can be passed 
a warrant for arrest must have been issued and it must 
be established that the accused has absconded or con- 
cealed himself for the purpose of evadrng arrest. (Vol 
29) 1942 Mad 289 (289, 290) : 43 Ori L Jour 11 * (Vol 
SO) 1943 Oudh 325 (328) : 19 Luck 149 ; 44 Cri L Jour 
804. 

[3] When a warrant of attachment is issued under 

this section a presumption that the proclamation 
under S. 87 has been issued arises under Evidence Act 

S. 114* illustration (e). (Vol 25)19.38 All 220 (220) -: 
ILR (1938) AH 386 : 39 Ori L Jour 570. . . 

4 Property which can be attached.— [1] Pro* 
perty subject to a mortgage at the time of attachment^ 
attachment will operate only in respect of the equity of 
redemption— Rights of the mortgagee, will not be 
affected. (Vol 24) 1937 Pat 642 (642). 

[2] The share of the defaulting member of an un- 
divided family can be attached and may be realised by 
a receiver in a suit for partition or otherwise. (Vol 4) 
1917 Mad 366 (367) : 39 Mad 831 : 17 Cri L Jour 296 
(PB), (Approving Cr Rev Case No. 560 of 1893 and 
overruling 2 Weir 43). 


[See also (Vol 4) 1917 Pat 505 (505) : 18 Cri L 
Jour 1037.] 

[3] A son born to the, absconder subsequent to the 
attachment of his share and before sale is entitled to 
have his share freed from the attachment. (Vol 4) 1917 
Mad 366 (367, 368) : 39 Mad 831 : 17 Cri L Jour 296 
<*B). 

[4] The widow of a Hindu coparcener is entitled to 
maintenance out of the property in the hands of the 
surviving coparceners and such right can be enforced 
against the property even after its attachment Under . 
this section. (Vol 25) 1938 Bom 321 (824) : ILR (1938) 
Bom 454. 

[5] According to the customary law of Punjab, life 
interest of the absconder aione can be attached under 
this section. (Vol 12) 1925 Lah 629 (630): 26 Cri L 
Jour 1148. 

[6] A suit by the collaterals after the death of the 

absconder to recover back the properties from the pur- 
chaser is competent, (Vol 2) 1915 Lah 12 (13) ; 1915 
Pun Re No. 52 (DB). ' - : ' - : 

5. Mode of attachment.— [1] The action, of a 

police-officer executing a warrant of attachment under 
this section in digging the walls or Boor to remove the 
frames embedded therein is not correct- add -amounts to 
an irregularity;. : (Vol 17) 1930 Pat 387 (387) r 31 Cri L 
Jour 937. : v - : .V 

6. Attachment by Civil Court,— [1] * Attachment 
by the Criminal Court made subsequent to an attach- 
ment, by the Civil Court— Sale in pursuance * of the for- 
mer cannot affect ■ the rights of ‘ the attaching decree- 
holder under the latter. (Vol 16) 1929 Bom 200 (200)* 
012) 1 3 Cri L Jour 568 (569) : 6 Low Bur, Rul 57.- r 

[2] If the attachment by. the Criminal Court is prior 
to that of ihe Civil Court, the former pevails over tho - 
latter, (’83) 9 Cal 861 (863). (DB)* - - ‘ 

7. Forfeiture of attached property.—Il] “life 
words “ at the disposal of the Provincial; OoVerhfiiehp* 

m a . m 
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c[(6.4) If any olaim is L>roiorred fco, or obioofcion maJe co tlio aUachmiMit of, any prope 
attached under this section withm six months from the date oi such attachment, by any per 
other than the proclaimed person, on the ground Unit the claimant or objector has an intorcsl 
such property, and that such interest is not liable to attachment under this section, the ch 
or objection shall be inquired into, and may be allowed or disallowed m whole or in part: 

Provided that any claim preferred or objection made within the period allowed 
this sub-section may, in the event of the death of the claimant or objector, be continued by 
legal representative. 

(; GB ) Claims or objections under sub-section (6J) may be preferred or made in the Court 
which the order of attachment is issued or, if the -claim or objection is in respect of propt 
attached under an order endorsed by a District Magistrate or Chief Presidency Magistrate 
accordance with the provisions of sub.section (£), in the (hurt of such Magistrate. 

(6C) Every such claim or objection shall be inquired into by the Court in which it 
preferred or made : • 

Provided that, if it is preforred or made in the Court of a District Magistrate or C 
Presidency Magistrate, such Magistrate may make it over for disposal to any Magistrate of tho - 
or second class or to any Presidency Magistrate, as the cast* may be, subordinate to him. 

(6D) Any person whose claim or objection has been disallowed in whole or in part by 
order under sub.seetion (£M) may, within a poriod of one year from the date of such order, ii 
tute a suit to establish the right which he claims in respect of the property in dispute ; but sut 
to the result of such suit, if any, the order shall bo conclusive. 


Section 88 (contd.) 

mean that the properties come under the absolute con- 
trol of the Provincial Government to dispose of or deal 
with them in whatever manner it may seem most ap- 
propriate and convenient. (’83) 9 Cal 861 (863) (DB) * 
(’75) 23 Suth W R Cr 30 (6l) (DB). 

[2] The absconder cannot maintain a suit for posses- 
sion of the confiscated property unless he has otherwise 
acquired a title to the property subsequent to the order 
of confiscation. (Vol 10) 1923 Bom 198 (198. 199) (DB). 

[3] The Government is a necessary party in a suit 
brought to enforce a mortgage over the attached pro- 
perty and even if the Government is not impleaded as a 
party to such a suit, the right of the Government as 
well as a purchaser from the Government to redeem the 
mortgage is not lost. (Yol 24) 1937 Bat 642 (642) * 
(Vol 17) 1930 Mad 1017 (1020) (DB). 

[4] Where the Government has sold the property to 
a third person before *fche suit on the mortgage, the 
purchaser is a necessary party to the suit but not the 
Government. (Vol 24) 1937 Pat 642 (642). 

[6] If the proclaimed person appears or is arrested 
within the time specified in the proclamation, the 
attachment ceases (Vol 21) 1934 Pat 181 (182): 13 Pat 
317: 36 Cri L Jour 682 (SB). 


8. Sale of attached property.— [1] Lease in 
favour of a third person at the time of attachment— 
Lessee preferring a claim — Sale of the property subject 
to the right of the lessee to remain in possession until the 
expiry of the term of the lease should he ordered. (’08) 
8 Cri L Jour 260 (261) : 1908 Pun Be No. 9 Cr (DB). 

9. Setting aside sale. — [1] Sales once held under 
the section o&nnot be set aside. (1900) 22 All 216 (219) 
* (’ll) 12 Cri L Jour 142 (143) : 1911 Pun Be No. 8 Cr 

[But see (’66) 6 Suth W B Cr 79 (79) (DB).] 


[2] The ahsooudor can apply under the next follow 
iag section for the recovery of the net sale proceeds 
provided the requirements of that section are satisfied 

,4S1) ' “ 0,1 L m * 1 ' 8S 


10. Suit t > recover property from Governr 

or auction-purchaser, whether lies. — [l] Difft 
views are held as to whether a suit iies at tho inst 
of the proclaimed offender on the ground that tho 
clamation and sale an; in contra volition of the provis 
of 8s. 87 and 88 : — « 

(a) Suit. lies. (’05) 27 All 572 (573, 574) : 2 ( 
Jour 247 (I)B). 

(b) Suit does nut lie (Vol 15) 1928 Lab 562 
565, 566) : 10 Lah 538 (I)B) * (’07) 8 Suth \V R 
207 (208) (DB). 

[But sec (Vol 6) 1919 Lah 57 (59) : 1919 Pu 
No. 32 Cr : 21 Cri L Jour 210 (DB).] 

(c) Suit lies if Court exercises powers in excess 
contravention of tlm powers conferred. ('90) 17 Ca 
(604] : 17 I ml App 40 (l’C). 

[2] The remedy of preferring a claim by third 
son under the section is not exclusive, but merely 
missive. (’13) -40 Did App 56 (fit) : 40 Cal 598 (T« 

[3j A third person is not bound to prefer ft c 
but he can file a suit to set aside the sab* proceed 
(Vol 32) 1945 Oudh 104 (104): 20 Luck 254(1 
(Vol 26) 1939 Cal 746 (747) : ILB (1939) 2 Cal 52 
Cri L Jour 134 * (Vol 25) 1938 Bom 321(328): 
(1938) Bom 454. 

[4] A third person can maintain a suit again* 
Government andean recover memo profits fc 
period during which the property wa:; at its dis] 
(’01) 28 Cal 540 (544, 545) (DB) 

[5] Any party, claiming an interest in the pre 
before sale, can obtain a decree of a Civil Court ur 
decree would be binding against Government. (Vt 
1938 Bom 321 (823) : ILB (1938) Bom 454. 

[6] A suit by a claimant for recovery of money 
the sale of attached property comes within the pu 
of sub-s. (6 D). (Vol 29) 1942 Mad 93 (94) : 43 
Jour 325. 

11. Order on claim, whether open to revish 

[1] Revision lies from an order refusing to r 

property from attachment on a claim by a third p» 
(Vol 11) 1924 Lab 617 (618) : 25 Cri L Jour 82 * 

8 Cri It Jour 260 (262) : 1908 Pun Be No. 9 Cr 
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(6E) If the proclaimed person appears within the time specified in the proclamation, the 
Court shall make an order releasing the property from the attachment]. 

(7) If the proclaimed person does not appear within the time specified in the proclamation , 
the property under attachment shall be at the disposal of a [the Provincial Government], but it 
shall not be sold until the expiration of six months from the date of the attachment d[and until 
any claim preferred or objection made under subjection (6A) has been disposed of under that 
sub-section], unless it is subject to speedy and natural decay, or the Court considers that the sale 
would be for the benefit of the owner, in either of which cases the Court may cause it to be sold 
whenever it thinks fit. 

[1882 — S* 88; 3872— Ss, 172, 353, paras 2, 3 ; 1861— Ss. 184, 189]. 

[a] Substituted by A. 0. for “ Government.” 

[b] See now the Code of Civil Procedure. 1908 (Act 5 [V] of 1908). 

[c] Sub-sections (6A) to (622) were inserted by the Code of Criminal Proeedure (Amendment) Aot, 1928 (18 
[XVIII] of 1923, S. 1*3. 

[d] Inserted , ibid . 

Objects and Reasons. 

Sw6-sec£i<ms (6.4) to (622). — *• The sub-sections which District Magistrates may transfer such cases to Magis- 
the Rill adds to Section- 88 imply that the Court which trates not below the rank of Second Class Magistrates, 
issues an order of attachment or endorses the same and that Chief Presidency Magistrates may likewise 
under sub-section (2) is to investigate and determine transfer cases to Presidency Magistrates sudordinate to 
a claim or objection. We think that a limited power them. The other amendments that we have made in 
to transfer claims and objections for disposal to this Clause are consequential upon this.” S. C. R., 
subordinate Magistrates would be useful, and we have (XVIII of 1923]. 
therefore provided [see proviso to sub-section (6c)] that 


89- If, within two years from the date of the attachment, any person whose property is or 
Restoration of attached has been at the disposal of a[fche Provincial Government], under sub- 
property. section (7) of section 88, appears voluntarily .or is apprehended and brought 

before the Court by whose order the property was attached, or the Court to which such Court is 
subordinate, and proves to the satisfaction of such court that he did not abscond or conceal himself 
for the purpose of avoiding execution of the warrant, and that he had not such notice of the 
proclamation as to enable him to attend within the time specified therein, such property, or, i{ the 
same has been sold, the nett proceeds of the sale, or, if part only thereof has been sbld, the nett 
proceeds of the sale and the residue of the property, shall, after satisfying thereout all costs incur, 
red in consequence of the attachment, be delivered to him. 

[1882— S. 89; 1872— Ss. 173, 354; 1861— Ss. 185, 190]. 

[a] Substituted by A. 0. for “Government”. 


SECTION 89— Synopsis. 

1. Scbpe of the section. 

2. “ W thin two years from the date of the 

attachment." 

3. Who can apply under the section. 

1. Scope of the section — |1] The burden of 
proving that he had not such notice of the proclama- 
tion as to enable him to attend within the time specified 
therein lies on the absconder. (Vol 30) 1943 Oudh 325 
(328) : 19 Luck 149 : 44 Ori t Jour 804 * (*37) 38 Cri 
L Jour 99 (99) (Pesb) * (Vol 13) 1926 Lab 662 (663) ; 
27 Ori ti Jour 1025 * (Vol 21) 1954 Lah 987 (988) : 
16 Lah 466 ; 36 Cri L Jour 457 (DB) * (’67)TSuth WR 
Or 40 (40) (DB) * (’68) 9 Suth W R Or 27 (28) (DB). 

, [2] If the prescribed conditions are satisfied, the 
absconder is entitled to a restoration of the property 
attached where it has not been sold, or to the net sale 
proceeds if the property has already been sold. (Vol 11) 

. 1924 Lah 420 (421) : 24 Cri L Jour *73 * (’ll) 12 Cri 
L Jour 142 (143) : 1911 Pun Re. No. 8 Or. 

(3} This section prescribes a remedy where there is a 
gOod and legal proclamation but a fiords no facility for 
contesting the legality of the proclamation (1900) 22 All 


216 (219) * (Vol 29) 1942 Lah 214 (214) : 43 Cri L Jour 
791 * (Vol 21) 1934 Lah 987 (988) ; 16 Lah 466 ; 36 
Cri L Jour 457 (DB). 

[But So© (Vol 4) 1917 Lah 438 (439) : 1917 Pun Re 
No. 39 (Or) : 18 Cri L Jour 979 (DB], 

[4] Independently of this section; High Court can 
in the exercise of its revisional jurisdiction gi> into the 
question of the legality of proclamation and order resto- 
ration of attached property or the delivery of the net 
sale proceeds. (Vol 29) 1942 Lah 214(215) : 43 Cri L 
Jem, 791* (Vd 6) 1919 Lah 57 (59) i 1919 Pun-Re 
No. 32 (Ox) : 21 Cri L Jour 219 (DB), 

[5] The High Court oau also under Its inherent 
powers order the attachment to be raised and* the pro- 
perty restored in proper cases. (Vol 13) 1926 Lah 662 
(663) : 27 Cri L Jour 1025 (Land attached without any 
warrant). 

{6] Where the attached property has been sold the 
applicant for restoration is only entitled to the sale pro- 
ceeds (Vol 11) 1924 Lah 420 (421): 24 Cri L Jour 57$, 

2 “ Within two years from the date ©f the 
attachment"— [1] The words' “ withiu tWo yearr 
from the date of the attachment” qualify npi only the 
word “ appears ” but also the word ^proves” which 
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Issue of warrant in 
lieu of, or in addition to 
summons. 

for his arresu — 


£0. A Court may, in any ense in which ifc is empowered by 
Code io issue a summons fer the n {>pvarn uee of any per, son other tt 
juror or assessor, issue, after recon ling its reasons in writing, a wai 


(a) if, either before fcho issue of siu-li summons, or ju'Ut bho issue of the samo but b 
the tune fixed for his pup go; trance, Uuv (Vuirt sous reason to believe that h 


absconded or will not obey the summons ; or 


(b) if at such time lie fails io appear and the summons is proved to have boon duly a* 
in time to admit of his appearing in acconlsmco therewith and no reasoi 
excuse is offered for such failure. 


isT'J — S. 1 (S, para 2, Ss. 150, 156, 352,355, 191, para 1; MSI Ss. 73,1 8s\] 91 , 257,260, 


Section S9 (canid.) 

is connected with the. word ,£ appears 55 by tin’ con- 
junction “ and” (’13) H On L dour 237 (‘2. >7) (DB) 
(Bom). 

[2] The absconder should rot onh appear but ah a 
“ provii ” to the satisfaction of the Couit within the 
period of two years that in* did not abscond or consul 
himself for the purpose of avoiding execution of wuinuit 
and that lie had no notice of the proclamation. (MS) 
14 Cri Tj Jour 237 (237) (DBh Bom) * (Vol IS) 1920 
Lab 602 (60S' : 27 Cii h dour 1025. 

[3] Whore no application is made under this section 
within two years from the date of the attachment the 
proper remedy is to apply to the Government.. (Vol II) 
1924 Bom 485 (485, 486) : 25 Cri D Jour 1293 l UK). 

[Compare (Yol 13) 192G I ah 602 (60S) : 27 Cri Ij 
J our 4 025). (High Court has inlier* nt power to remove 
attachment when provisions ol S 87 have not lu on com- 
plied with]. 

[4] Where property is forfeited to the Government, 

It can re-grant it to any one it thinks lit. (Vol. 10) 1923 
Bom 198 (199) (DB). 

3. Who can apply under the section — [1] The 

absconder should iumst If uppiui and prove that he did 
not abscond or conceal himself for the purpose of 
avoiding execution of warrant or that he did not know 
of the proclamation. ('09) 10 Cri Tj Jour 260 (20o) 
(DB). (Mysore)* (MS) 14 Cri L Jour 237 (237,238) 
(DB). (Bom). (Even if an application is made on his 
behalf under this section). *(’09) 10 Cri L Jour 260 
(260 J (DB). (Mysore) (Application must be made by 
absconder himself. His legal representatives have no 
locus standi to do so.) 

SECTION 90 — Synopsis. 

1. Scope. 

2. “May . . . .issue, .... a warrant 

for his arrest. 5 ’ 

3- “After recording its reasons in writing.' 5 
4. Form of warrant. 

1, Scope — [1] District Magistrate has no pow n r 
to issue a summons to the accused while an order of 
discharge by a Subordinate Magistrate remains in 
force. (’98) 1898 Pun Be No. 15 Cr p 67 (69). 

[2] Court cannot issue a summons for the aj oear&nee 
of a witness before a police-officer. ( 5 97) 2*t Cal 320 
' (328) (DB)* 

[5] The Court connot issue a warrant of arrest 
against a party who fails to appear in pursue ice of an 
order parsed- under S 145, sab-s. (li of tho Code. 
(1901) 5 Cal WN 71 (721- (DB). 

/• [Se^ also (Vol 12) 1925 Cal 822 (824) : 52 Cal 721: 
a»43d U Jour 1194 (F BTh - 


2. “May . . . issue ... a warrar 

his arrest”. — [i] ThD section does not author 
Court to ; uf* \vn l'niri t ; without discrimination. 
18 Suth W R C’r 1 (5, 0) (1)11). 

[2] When* t'si' iii crct.ion U improperly oxe- 
iiiicl ii<'nc of the ivndiiions owiiumed in clause l 
duu^f* ( 1 1) i privuiC the i -nut* of a warrant is il 
(’09) 10 Ci i ij Jour 806 (.i 09) : 5 Nag h B 
(’70) I 1 Suth W li Ci 20 (20) (DB). 

[3 ] The Court ought not. m a ease under S. 4 
the 1 ‘until Ci do, .straightway, without issuing a 
nmn.i, hull.' a warrant of arrest to procure the af 
siren of tin* complainant's wife as a witness. (’07) 
L Jour 273 (275) (I, ah). 

[4] Wnrrr }-*iiminoiiM ha? b»*rr. ivrvod and the 
momid piTon' 1 docs not appear, the Court must, 1 
bluing a warrant of turo’it bo uatidied that the 
litoiss has hot n served in good time and duly* (V 
1941 Oat 200 (207): 42 Cri D Jour 103. 

L">] The report of a polie< -station writer is 
admisrihle n:i i,<\ idi'nco of dim .un’vice under claui 
(’05 00) 3 Dow Bur Bui 1 16 (116). 

(6) Win re ii person is ah.vnting himself in res 
to u Munitions on the ground that lie* has sent a 
gram mlirmiung to th»s Court thmiudi his moo 
that tin* H'ph Court h;m M.nxmd further proceei 
in til 10 mutt* r the Court will he piTifmd in isau 
wm runt for arre-t in tint cmv. (M3) * J f Cri L Jon 
f3.s3) (DB) (Cal). 

[7 ] A witim-n arnvd.ml under a warrant and br 
before, a Magistrate can he enlargi d on hail, ( 
Wt*ir 39 (39). 

3. “ After recording its reasons in 
ing’\— ll) As to whether recording of rcaso 
writing before issuing a warrant of arrest i;s mane 
and whether omission to do so is illegality, foil 
views arc. hold : — 

(a) It is mandatory and omission to do so v 
warrant. (Vol 3) J916 Mad 1063 (1061, 1065' 
Mad 1088 : 17 Cri h Jour 332 * (Vol 6) 19*9 f 
(68) : 19 Cri h Jour 443 (This case was deck 
the authority of 38 Cal 7b9 : 12 Cri D Jour 409 
has been overruled by (VoIIX) 1924 Cal 1 : 51 < 
2 1 Cri h Jour 881 (F B)).* Oudh H C 99 (113). 

(b) Tt is directory and omission to do so t 
irregularity. (Vol 71 1920 All 245 (2-46) : 22 
Jour 111* (Vol 11) 1924 Cal 1 (8, 9, 17): 51 Cal 
Cri L Jour 831 (FB) (38 Cal 789 : 12 Cri h Jo 
overruled). 

4 Furm o* warrant-" fi] Warrant issued 
son charged with bailable offenoe — Direction* for 
of arrested person oB-furnfsbing security for appt 
is in discretion of Court. (Vol 28) 1939 A 
(15B- 1575 ? IT/R DQRCh All 97* * AH !"M T. .Trr 
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91. When any person for whose, appearance or arrest/ the officer presiding in any Court- is 
Power to take bond for empowered to issue a summons or warrant, is present in such Court, such 

appearance* officer may require such person to execute a bond, with or without sure- 

ties, for his appearance in such Court. 

[1882— S, 93 J 

92. When any person who is bound by any bond taken under this Code to appear before a 
Arrest, on breach of Court, does not so appear, the officer presiding in such Court may isssue a 

bond for appearance. warrant directing that such person be arrested and produced before him. 
[1882— S. 92; 1872— S. 208, para 2.] 

Provisions of this Chap- 93- The provisions contained in this Chapter relating to a sum. 
ter generally applicable to mons and warrant, and their isssue, service and execution, shall, so far 
summonses and warrants asmay he, apply to every summons and every warrant of arrest issued 
of arrest under this Code. 

[1882— S. 93: 1872— S. 158 para 1, 185; 1861— Ss. 75, 99.] 


a LEr — Special Rules regarding processes issued for service or execution outside 
British India and processes received from outside British India for service 
or execution within British India . 

93- &. (2) Where a Court in British India desires that a summons issued by it to an accused 
Sending of summons person shall be served at any place outside British India within the local 
for service outside British limits of the jurisdiction of a Court established or continued by the autho. 
In<3ia * rity of the Central Government or the Crown Representative in any part 

of India, it shall send such summons, in duplicate, by post or otherwise, to the presiding officer of 
that Court to be served. 


12) The provisions of section 74 shall apply in the case of a summons sent for service under 
this section as if the presiding officer of the Court to whom it was sent were a Magistrate in 
British India.] 

[al Sections 93- A to 93-C and tbe heading E were inserted after section 93 by the Code of Criminal Proce- 
dure (Amendment) Act, 1941 (14 [XIV] of 1941), S- 2. . . [20-11-1941] 

Objects and Reasons. 


In tbe decision reported in (Vol 27) 1940 Sind 154 
tbe Court of Judicial Commissioner of Sind pointed out 
that under tbe law as it stood there was no legal means 
short of extradition for enforcing the presence in 
British Indian Courts (or in Courts in any part of 
India outside British India) of accused persons -who 
were for the time .being in any part of India outside 
British India (or in British India as the case might be). 
Extradition Was a cumbersome procedure and a recourse 
to it is not satisfactory from' the practical standpoint 

SECTION 91 -Note 1..::. 

' T- „ „ 

[1] A bond for appearance may be taken from an 

accused person charged .with, an offence .or from a 
witness. (Vol 6) 1919 All *tl58 (158] I 20. Cri L 
Jour 384. < ~ , : 

[2] A bond may betaken even from a rntikHear 

for the appearance of a witness. 001) 1901 All W N 
35 (35,36). . 

[3] There are other provisionsln the Code enabling 

one Magistrate to . take a bond from * a; person for 
appearanee before another Court. (1900) 2 Bom L R 
589 (591) (DB » • 

[4] The section does not empower the Magistrate 
to go to the houses of persons and compel them to 
extoute bonds lor appearance in Court. (’36) 37 Cri 
LJour837 (837) (Nag). 

[5] In the case of a witness who is not disinclined 

When balled for* am ordinary recognisance is 


of the administration of criminal justice as oases of 
this kind are of daily occurrence. The new sections 93- A 
to 93-C inserted by Act 14 of 1941 provide for an effici- 
ent and expeditious method to secure the presence of an 
accused person in a Court in British India who for the 
time being is in a part of India outside British India 
but within the local limits of the jurisdiction of a 
Court established or continued by the authority of the 
Central Government or 'ibe Crown 'Representative 
and vice versa .-*- See S.O R.. 1641, 


enough and ’ he should not be called upon to furnish 
bail for his appearance (*94) 21 Cal 642 (663, 664) (DB)J 

[6] A verbal order to a witness to attend on a parti- 
cular day is a valid order, the disobedience of which 
will be punishable under S. 174 of -the Penal Code. 
(’05)1 Weir 88 (88). , '■ 

SECTION 92— Ntrte lv ,V'.- 

[1] The section will not apply to a case where prior 
to the time fixed for the appearance, arrest by "warrant 
is sought to be effected, .(Vol 3) 1916 Mad 1063,(1064); 
38 Mad 1088 : 17 Cri L Jour 132. , 

[2] Where a witness who is bound over fails to. 

appear in Court, it is for the court and not lor the 
party to take steps to compel bis attendance. (VoL 25) 
1938 Nag 103 (105) 39 Cri h Jour 62. 

SECTION 93 -Note 1. . - " ; ' ~ 

[1] A Magistrate can -admit- to; bail a^eealcitrant 
witness arrested under S. 90. (*05J 2 Weir 39 (39). * ; 
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a[gS-B NotwiihsLiiiKling' anything contained in section 32, where a Court in British Ind 
Sending of warrant for rlosires that a warrant issued by it for she arruSB of an accused person shs 
execution* outside British be executed at anj 7 place outside British India within the local limits 
India. the jurisdiction of a Court established or continued by the authority 

the Central Government or the Grown Representative in any part of India, it may send su 
warrant, by post or otherwise, to the presiding officer of that Court to be executed.] 

[a] Sections 93-A to 93-C and the heading E wore inverted after Section 93 by the Code of Criminal Proi 
dare (Amendment) Act, 1941 (14 [XIV] of 1941), S. 2. [20-11-1941] 

a [93-C. (1) Where a Court has received for service or execution a summons to, or a ws 

Service and execution rant for the arrest of an accused person, issued by a Court established 
in British India of pro- continued by the authority o£ the Central Government or the Cw 
cessec received from oat- Representative in any part of India outside British India, 'it shall cai 
side British India. the same to bo served or executed as if it wore a summons or warra 

received by it from a Court in British India for service or execution within the local limits of 
jurisdiction. 

[2) Where any warrant of arrest has been so executed the person arrested shall so far 
possible be dealt with in accordance with the procedure proscribed by sections 35 and so.] 

[a] Sections 93-A to 93-C and the Heading E were inserted after Section 93 by the Code of Criminal Prc 
date (Amendment) Act, 1941 (14 [XIY] of 1941), S. 2. [20-11-1941] 


CHAPTER VII. 

Of Processes to compel the Production ok Documents and other Movable 
Property, and for the Discovery of Persons wrongfully confined. 

A. — Summons to produce 

94. U) Whenever any Court, or in any place beyond the limits of the towns of Oalcu 
Summons to produce and Bombay, any officer in charge of a police station considers that ’ 
document or other thing, production o £ any document or other tiling is necessary or desirable 
the purposes of any investigation, inquiry, trial or oilier proceeding under this Code by or bof< 
such Court or officer, such Court may issue a summons, or such officer a written order, to 
person in whose possession or power such document or thing is believed to lie, requiring him 
attend and produce it, or to produce it, at the time and place stated in the summons or order. 


SECTION 93C— Note 1. 

[1] Courts in British Baluchistan cannot send their 
warrants for execution to Courts in British India, even 
though. the Code had been extended to that territory. 
(Vol. 28) 1941 Sind 20 (23) : ILB (1941) Ear 247 : 
42 Cri L Jour 326 (FB). 

SECTION 94 — Synopsis. 

1. Scope of the Section. 

2. “Court" meaning of. 

3. “Document or thing". 

4. Effect of converting the thing, the subject- 

matter of an offence, into cash. 

5. “Is necessary or desirable". 

6. “Such Court". 

7. “May issue summons." 

8. To wham summons or order should be issued 

9. Where the document or thing is in the pos- 

session of an accused person. 

10. Person having a lien on the thing ordered 
t. to be produced. 


11. Summons or order to attend and produce 

12. Person summoned, if a witness. 

13. Seizure of account books by the police. 

14. Inspection of things or documents f 

duced. 

15. Documents produced, ff can be com pellet 

be put in evidence. 

16. Security for production. 

17. Document protected under S. 126, Evide: 

Act. 

18. Bankers’ books. 

19- Effect of non-compliance with an or 
under the section- 

20. Revision. 

* 1, Scope of the section. — [1] In order to c< 
pel the production of a document or thing befo 
Court or a police-officer, it is essential that such ] 
duction is considered necessary or desirable for the | 
pose of any investigation, inquiry trial or other proci 

iner under the Hod a hv o* onA a- 
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(2) Any person required under this section merely to produce a document or other thing shall 
be deemed to have complied with the requisition if he causes such document or thing to be pro- 
duced instead of .attending personally to produce the same. 

(3) Nothing in this section shall be deemed to affect the Indian Evidence Act, 1872, sections 
123 and 124, or to apply to a letter, postcard, telegram or other document or any parcel or thing 
in the custody of the Postal or Telegraph authorities. 

[1882 — S. 94 ; 1872— S. 365.] 


Section 94 (contd.) 

(’10) 11 Cri L Jour 525 (526) : 38 Cal 68 (DB) * 
('ll) 12 Cri L Jour 175 (177) : (All * (’03) 7 Cal WN 
522 (524) : (DB)* (Vol 21) 1934 Nag 142 (143) : 30 Nag 
LR 298 : 35 Cri L Jour 991 * (Vol 22) 1935 Sind 13 
(19) : 29 Sind LR 92 ; 36 Cri L Jour 581 (FB). 

[2] It is not necessary that investigation, inquiry, 
trial or other proceeding should be pendfng before 
Court or officer, at the time the process for production is 
issued. It may be issued even before proceedings of 
any kind are initiated and in view of an enquiry about 
to be made by him under the Code. ('12) 13 Cri L Jour 
693 (700) : 39 Cal 953 : 39 Ind App 163 (PC) * (Yol 
22) 1935 Sind 13 (19) : 29 Sind LR 92 : 36 Cri L Jour 
581 (FB). 

[3] Section 257 does not control or limit the power 
of the Court to exercise its discretion in using the 
machinary provided by this, section. (Vol 22) 1935 
Sind 13 (18, 19) : 29 Sind LR 92 : 36 Cri L Jour 581 
(FB). 

[4] Discretion given , by this section may be exer- 

cised in a trial under the provisions of ohapter XXI, 
before the trial has reached the stage indicated by sec- 
tion 257. (Vol 22) 1935 Sind 13 (18, 19) : 29 S ; nd LR 
92 : 36 Cri L Jour 581 (FB). - 

2. “Court”, Meaning of, — [1] It has been held that 
a Civil Court conducting an enquiry under S. 476 of the 
Code, does not cease to be a Civil Court and therefore, 
cannot have recourse to this section in such proceed- 
ings. (Vol 29) 1942 Nag 73 (73) : ILR (1942) Nag 
667. 

3. “Document or thing.” — [1] The words “docu- 
ment or thing” are general and cover every document 
ox thing provided the production and inspection thereof 
are considered necessary or desirable or will serve the 
ends of justice in any investigation inquiry, trial or 
other proceeding before a Court or police-officer. (Yol 
1) 1914 Lah 587 (590) : 1914 Pun Re No. 36 (Cri) : 16 
Cri L Jour 225. * (‘92) 19 Cal 52 (64) (DB). 

[See r alpo(*89) 13 Mad 18 (21) (DB),] 

[2] The words “document or thing” “will include 
not only documents or things which form the subject 
of the offence uhcUr Investigation but also those which 
are or can be used as evidence in support of the 
prosecution. f03) 5 Bom LR 980 (982) (DB) * (Yol 21) 
1934 Bom 74 (76) ; 58 Bom 152 : 35 Cri L Jour 1028 
(DB). V- 

4. Effect of converting the thing, the subject 
matter of an offence, into casb.-^[l] A paid 
Rs. 1,70,000 in 17 notes of Rs. 10,000 each — In 
respect of notes A accused of criminal breach of trust 
— Accused thereafter oashed five of these notes 
through third party — On application under this 
section against accused and third person for production 
of this amount. Held that if the proceeds could be 
reasonably connected with subject-matter of the charge, 
Magistrate has power to order their production in 
Court, (*92) 19 Cal 52 (61, 62) (DB). 


5. u Is necessary or desirable.” — [1] Whether pro- 
duction of document or thing is necessary or desirable 
is to be decided by Court before issuing summons. (Vol 
30) 1943 Sind 51 (53) : 44 Cri L Jour 324 : ILR 
(1942) Ear 292. (DB)*(’03) 5 Bom LR 980 (982) (DB;* 
(*88) 15 Cal 109 (141) (DB). 

[See also (Vol 7) 1920 Cal 349 (349) : 47 Cal 647 : 
21Cri L Jour 577 (DB).] 

f2] Document or thing called for may turn out to be 
wholly irrelevant to the inquiry ; but no long as it is 
considered necessary or desirable for purposes of inquiry 
the power is there. (’92) 19 Cal 52 (64) (DB). 

[3] Where the relevancy of the documents asked for 
does not speak for itself, and the application itself 
discloses no grounds why production of the documents 
is necessary or desirable, it is the duty of the Magis- 
trate to consider whether their production is necessary 
or desirable, and it is not open to him to evade his 
responsibility on the p’ea that he might have to hear 
the nature of the defence of accused. (Yol 30) 1943 
Sind 51 (54) : 44 Cri L Jour 824 : ILR (1942)Ear 292 
(DB). 

6. “Such Court. 7 ’ — [1] Magistrate cannot, on a 
telegram from another Magistrate requesting him to 
seize certain books of account of a person in the juris- 
diction of the former, issue a summons for their pro- 
duction before himself (’97) 1897 Bat 880 (880). 

7. “May issue summons” — [l] The issue of a 
summons under this section is in the discretion, of Court 
to be exercised judicially (Vol 27) 1940 Bora 361 (361) : 
ILR (1940) Bora 768 : 42 Cri L Jour 58 (DB). 

[2] In determining whether production of a parti- 
cular document or thing is necessary or desirable, Court 
has to satisfy itself that the document or thing has a 
bearing upon, and is relevant to the case. (Vol 28) 
1941 Bom 259 (260) : ILR (1941) Bom 492 : 42 Cri L 
Jour 831 (FB)*(Vol 23) 1936 Nag 250 (251): ILR (1937) 
Nag 165 : 38 Cri L Jour 482 & (*03) 5 Bom LR 980 
(982) (DB) * (Vol 21) 1934 Bom 74 (76) : 58 Bom 152: 
35 Cri L Jour 1028 (DB). 

[3] The exereise of discretion should not conflict 
with policy of Legislature, as d sclosed in 8. 162 of the 
Code and in Ss. 123 to 125 of the Evidence Act. (Vol 
27) 1940 Bom 361 (361) : 1LB (1940) Bom 768 : 42 
Cri L Jour 58 (DB). 

8. To whom summons or order should be issued. 
— [1] Any person m whose possession or power s 
document or other thing is believed to be, the produc- 
tion of which is considered necessary or desirable, 
may be summoned to produce it (’88) 15 Cal 109 (122) 
(DB). 

[2] A person need not be a party to the proceedings 
(’92) 19 Cal 52 (64) (DB). 

[3] The Court can take an order for discovery 
against the following persons: 

(a) Person suspected though not accused. (VoTfi) 
1919 All 207 (208) : 20 Ori L J<wJ74* v : 
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(b) Third flirty 
L Jour 823 (825) 


qnoh a-s a .^olioif^r. (’36) 37 
02 Cal 1037 (DB) ('02} 10 Cal 


(64) (DB). 

(c) Police (Vol 1*2) 1923 Mad 421 U‘- >) ’■ 2G Cri 
L Jour 426. 

(d) Public office. (Vol 27) 1910 Mad 740 (747). 

9. Where tlie document or thing is -n the posses- 
sion of an accused person — [L] The word “person” 
includes aeelused persons also. (Vol 1) 1914 Lt\h 58c 

(588 589) : 1914 Pan lto No 36 Or : 16 Cri L Jour 
225 * (Vol 5) 1918 Pat 590 (592) : 19 Cri D J our 217 
& (’9-2) 19 Cal 5*2 (01) (DB) * (Vol 15 1914 Cal 256 
(258 f : 41 Cal 261 : M Cri L Jour 405 (DB). 

[But see (’08) 8 Cri L Jour 221 (225) (DB).] 

[2] Order for production can bo made against ac- 
cused persons notwithstanding that such production 
might tend to incriminate them (Vol 2) 1915 Mad 17 
(17) : 37 Mad 112 : 13 Cri L Jour 193. 


10. Person having a lien on the thing ordered to 
be produced.— [l] Person m possession of iu tides 
ordered to bo produced having lien ovnr them — 
Pownr of Court to order their production not aiWotod 
— No sufficient reason for their non production. 
(’36) 37 Cri L Jour 825 (320) : 62 Cal 1037 IDB)*(’92) 
19 Cal 52 (61) /DB). 

11. Summons or order to attend and produce. — 
[t] Magistrate should not make an order for produc- 
tion unless there are materials before him to justify 
his doing so (’83) 15 Cal 109 (1 U) (DB). 

[2] The summons should distinctly specify the parti- 
culars of the document -or thing called fur. (’88) 15 
Cal 109 (135) (DB) * (’ll) 12 Cri D Jour 8 (9) ; 38 
Cal 304 (DB). 

[3] Police officer desiring to make order for produc- 
tion of documents mu4 issue written order for that 
purpose. (Vol 30) 1943 Lah 28 (31) : X L li (1943) 
Lah 805: 44 Cri L Jour 301 (DB). 

12. Person summoned, if a witm eg. — [T] Person 
summoned merely to produce decument or thing appear- 
ing in Court for its induction — Ho does not thereby 
become witness — Ho canuot be cross examined unless 
and until cited as a witness in the proceedings. See 
(Vol 24) 1937 Oudh 331 (317) : 3s Cri L Jour 491, 

13. Seizure of account books by the police. — [1] 
Magistrate on taking cognizance of a complaint think- 
ing that any account books forming subject-matter of 
the charge are necessary or desirable for purposes of 
an enquiry or trial thereon — He may issue a summons 
for their production — But ho is not com potent to pass 
order directing police to take possession of the same. 
(*10) 11 Cri L Jour 525 (526) : 38 Cal 68 (DB). 

14. Inspection of things or documents produced, 
— [1] The jurisdiction of the Court to order the pro- 
duction of a document or thing carries with it the 
jurisdiction to allow the parties to inspect the docu- 
ments or things produced. (’88) 15 Cal 109 (128 
143) (DB) * (Vol 1) 1914 Lah 587 (589) : 1914 Pun 
Re‘No. 36 (Cr) : 16 Cri L Jour 225 *(Vol 22) 1935 Sind 
13 (20) *. 29 Sind L R 92 - 36 Cri L Jour 581 (FB). 

. [2] Accused keeping his account books in his soli- 
citor’s office — Magistrate cannot make order for ins- 
pection thereof iu solicitor’s office— They must -fi jet be 
produced in Court. (’03) 5 Bom L B 978 (979) (DB). 

[3] The inspection ought to be made in the pre- 
sence of the person, producing document or t hin g and 


the Magistrate should give definite instructions as 
where and vhon the in<m»ction is to he held and 
which officer. (Vol 7) 1920 Cal 449 (350) : 47 < 
617 : *21 On L Jour 577 (DB). 

[1] Fsuaily, in -pcvlmn should only bo allowed 
particular documents slu-wn to bo relevant and] 
ol documents in bulk. (Vo! 28) 1041 Bora 259 (260 
1LR (1941) Bom U)2 : 42 Cri L Jour 831. (F 
(DouLion of Broomfield un«l N J. Wadia ,TJ. on pj 
1192 in 39 Bum L 11 11*7 over rub d) (Vol 25) ic 
Bom 3.1 (35) : 1 L It (1938) Bom 119 : 39 Cri L Jc 
207 (SB). [Dissenting from 1 h B (1938) 13om 31], 

[5] Party producing documents in compliance w 
OouHV. order is not precluded from objecting to tk 
subsequent inspection. (Vol 25) 1938 Bom 33 (3f 
I D U (1338) Bom 119 : 39 Cri D Jour 207 (SB). 

r«l Person making specific charge against anothei 
This does not entitle him to ail inspection of latte 
books or of books of a third party- -Party seeking i 
pouting mu-t make out a pnm t facie Q&**\ in supp 
of his charge ami in support of his allegation t] 
documents in question would bo relevant to supp 
that charge. (Vo! 28) 19 tl Bom 259 (200): 42 Cr 
Jour 831 : I h B (19 U) Bom 492 (FB) * (Vol 25} if 
Bom 53 (30) : I DU 0358) Bom 119 : 39 Cri h J< 
207 (SB). (Dissenting from I L H (1938) Bom 31). 

15. Documents produced, if can be compel 
to be put m evidence— [1] Accused summoned 
produce a document and tho same inspected by pre 
cution -Accused cannot insist upon prosecution putt 1 
it in evidence -It is for prosecution to determ 
whether it is to bo put ill evidence or not. (‘88) 15 i 
109 (126, 14 J) (DB). 

[See also (Vol 20) 1933 Cal 65 (60) : 60 Cal 34 
31 Cri L Jour 283 (DB). 

16. Security for production —[I] The section d 
not enable a Court to demand security lor product 
of the article; when required. Thu Court can -o 
Dsuo a summons for their production in Court, (’02 
Cal W N 522 (524) (DB). 

17. Document p-oU*ct*d under S. 126, Bvidn 
Act — (Ij Subjection (3) dosis not exempt decuiur 
proteote/i under S 126, Evidence Act, and the prod 
ti<»n oi such documents is incumbent under S. * 
of the Evidence Act, notwithstanding any object 
which then* may be as to the production or ad mi 
biiity. Tim validity of the objection has to be deck 
by the Court after production. (Vol 26; 1939 & 
911 (91 U : 41 Cri L Jour 186. 

18. Bankers' Books. — [1] Officer in charge c 
police-station conducting an investigation is eatif 
to inspect bankers’ books even without an order 
Court. Section 5. Bankers’ Books Evidence 1 
does not prevent him from doing so, (Vol 24') l 1 
Lah 1G0 {162} : 17 Lah 593 : 38 Cri L Jour 435. 

[2] Enquiry or trial before, a Magistrate. — Quest 
of production and inspection of bankers’ books in s' 
a proceeding would bo governed by the Bank 
Books Evidence Act, and not by thts section. (Vol 
1938 Bom 33 (35) : I L R (1938) Bora H9 : 39 
L Jour 207 (SB). (Dissenting from l L R (1938) JF 
31). 

[3] Inspection of banker’s books under the Bank 
Books Evidence Act — Prim a facie case must bo w 
out (or thinking that there is some matter on wl 
books of the bank aro bound to be relevant. (Vol 
1938 Bom 33 (37) :1LR (1938) Bom 119 ; 39 C 
Jour 207 (SB). 



. 2497 


[S, 95 96] [TEE CODE OF] CRIMINAL PROCEDURE, 1898 

95. (1) If any document, parcel or thing in such custody is, in the opinion of any 
Procedure as to letters District Magistrate, Chief Presidency Magistrate High Court or Court of 

and telegrams. Session, wanted for the purpose of any investigation, inquiry, trial or other 

proceeding under this Code, such Magistrate or Court may require the Postal or Telegraph 
authorities, as the case may be, to deliver such document, parcel or thing to such person as such 
Magistrate or Court directs. 

(2) If any such document, parcel or thing is, in the opinion of any other Magistrate, or of 
any Commissioner of Police or District Superintendent of Police, wanted for any such purpose, he 
may require the Postal or Telegraph Department, as the case may be, to cause search to be made 
for and to detain such document, parcel or thing pending the orders of any such District Magis. 
trrate, Chief Presidency Magistrate or Court. 

[1882— S. 95 ; 1872— S 369]. 

B. — Search-warrants . 

96. (1) Where any Court has reason to believe that a person to whom a summons or order 
When search-warrant under section 94 or a requisition under section 95, sub.section (I), has 

may be issued. been 0r might be addressed, will not or would not produce the document 

or thing as required by such summons or requisition, 

or where such document or thing is not known to the Court to be in the possession of 
any person. 

or where the Court considers, that the purposes of any inquiry, trial or other proceeding 
under this Code will be served by a general search or inspection, 

it may issue a search-warrant ; and the person to whom such warrant is directed, may search 
or inspect in accordance therewith and the provisions hereinafter contained. 


Section 94 (contd.) 

[4] Commercial concerns other than banks are 
equally entitled to protection from disclosure of 
matters which have nothing to do with the case 
before the Court. (Vol 30) 1943 Sind 51 (53) : I L R 
1942 Kar 292 : 44 Cri L Jour 324 (DB). 

19 Effect of non-compliance with an ode* 
under the section— [1] Summons under this section 
not* complied with — Search-warrant may be issued 
under S- 96, (’03) 5 Bom L R 978 (979) * (’88) 15 
Cal 109 (122) (DB) •* (Vol 1) 1914 Lab 587 .(589) s 

1914 Pun Re No. 36 Cr: 16 Cr L Jour 225 « (Vol 2) 

1915 Mad 17 (18) : 37 Mad 112 : 13 Cri L Jour 493. 

[2] Summons issued without Court considering it 
necessary or desirable for the purposes of any investi- 
gation, trial or other proceeding — It is illegal and a 
disobedience thereof is not punishable under S. 175, 
Penal Code. (Vol 5) 1918 Pat 590 (592) : 19 Cri L 
Jour 217. 

SO, Revision— [1] Magistrate -either refusing to 
exercise discretion vt-sted in him by law or exercising 
that discreafcion in an improper manner or on impro- 
per grounds — High Court can interfere in revision. 
(Vol 27) 1940 Bom 361 (36*1, 362) : l h R (1940) Bom 
76$ : 42 Cri L Jour 5$ (DB). 

[2] Magistrate refused erroneously to make an 
order for production of certain currency notes in the 
possession of the?accused and bis solicitor— High Court 
set aside order and directed the Magistrate to proceed 
according to law. (’92) 19 Cal 52 (60) (DB). 

SECTION 96— Synopsis. 

X. Scope of the section. 

2. ‘'Court". 

3; "Has reason to believe." 

4* Record of reasons. 


5. 'Person," if would include sn accused 

person. 

6. “Document or thing." 

7. Ganeral search or inspection. 

8. '‘May issue a search-warrant." 

9. Seizure without search-warrant. 

10. Search-warrants for the purposes of 

attachment. 

11. Search-warrants under special or local 

laws. 

12. Security for production. 

13. Inspection. 

14. Power to secarch includes power to take 

into possession. 

15. Power to invoke aid , in reading docu- 

ments. 

16. Form of search-warrant. 

17. Who may make the sea ret. 

18. Resistance to illegal search, 

19. Revision. 

1, Scope of the Section.— [X]. The first two 
clauses of sub-s. (1) relate back to and are: governed by 
the provisions of Ss 94 and 95. (*98) 22 Bom 949 (956) 
(Overruled on another point by 39 Cal 953 : 39 Ind 
App 163: 13 Cri L dour 693 (PC)) * (’90) 13 Mad 18 
( 20 ). 

[2] Third clause of sub-s. (1) which provides ifex a 

general search is independent of sections 94 and 95* 
(Vol 21) 1934 Bom 104 (106) : 35 Cri LJour 1024 
'(KB). : : 

[3] Breach of a hire-purchase agreement *in r^spe^ pf 
a motor bus is not a criminal matter and An order 'of * 
Magistrate for the issue of a search-warrant; “for the 

313 A.M. 
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(5) Nothing heroin container! shall authorise aiv> 
or Chief Presidency Magistrate to grant a warrant u> a 
in the custody of the Postal or Telegraph n-ataovuion. 

[1882— S. 96 ; 1872— Ss. 366, 368 paras 1 to 2369 pars 


Magistrate oilier than a "0 .’Strict Magistrate 
■arch for a document, parcel or other thing 

1: 1961— S. n [.] 


97. The Court may, if it thinks fit, specify in the 
Power to restrict war- thereof to which only tho &card* 


rant. person charged with 

inspect only the place or part so specified. 

[1882— S. 97; 1872— S. 368 para 4 ; 1861— S. 114.] 


warrant the particular iihi.ee or part 
or inspection shall oxksuJ ; and the 
the execution swh wa-frant sini-li then search or 


Section 96 (contd.) 

seizure of the bus is without jurisdiction. (Voi 2G* 
1939 Cal 45 (15, 46) : 10 Ori L Jour ‘216 (DIB. 

2. Court, — A Magistrate acting judicially is a Court 
within the meaning of the Code. (Vol 6) 1919 Mad 620 
(622) : 42 Mad 96 : 20 Cri L Jour 90 * (’12) 13 Ori 
L Jour 693 (700) : 39 Cal 953 : 39 Irul App 103 (PC). 
(Reversing : 36 Cal 433 which confirmed on appeal 12 
Cal WN 973). * (Voi 3) 1916 Lah 281 (283): 1916 Pun 
Re No. 34 Cr : 17 Cri L Jour 491 (DR). 

[2] In order that action may be taken under this 
section, there need not bo any proceedings pending 
before a Magistrate. Schedule V, Form No. 8 shows that 
a search-warrant may be issued before proceedings o£ 
any kind are initiated and in view of an enquiry about 
to be made. (’12) 13 Cri L Jour 698 (700): 39 Cal 953 : 
39 Ind App 163 (PC). 


3. “Has reason to believe.” — Act of issuing a 
search-warrant is a judicial act. (’12) 13 Ori L Jour 693 
(700) : 39 Cal 953 : 39 Ind App 163 (PC). 

[2] Before issuing search warrant Magistrate is bound 
to apply his mind to the facts and weigh the circum- 
stances and then make up his mind on the question (Vol 
5) 1918 Mad 5# 7 (387) : 18 Cri L Jour 837. 1- ( 5 88) 15 
Cal 109 (134) * (Vol 7) 1920 Cal 43 (44) : 47 Cal 597 : 
21 Cri L Jour 313 (DB) ft (’03) 5 Bom h R 980 (982) 
(DB). 

[3] Mere statement in an affidavit that, in the 
opinion of deponent, a summons may not have the 
desired offset or a mere statement by a poliec-ollDor 
that it is necessary to issue a search-warrant does not 
justify issue of search-warrant (Vol 5) 1918 Mad 587 
(587) : 18 Cri L Jour 837 * (Vol 7} 1920 Cal 43 (41) : 
47 Cal 597 : 21 Cri L Jour 313 (DB) * (Vol 16) 1929 
Lah 837 (838) : 31 Cri L Jour 272. 

[4] It is a condition precedent to the issue of a 
search-warrant under this section that one or other of 
the circumstances mentioned in the section should ex'st. 
In absence of any such circumstances issue of search- 
warrant is illegal. ( J 03) 5 Bom LR 1032 (1033) (DB) * 
(’ll) 12 Cri L Jour 175 (177) (All) * (Voi 3) 1916 Lah 
274 (275) : 17 Cri L Jour 60 *(’88) 15 Cal 109 (141) 
(DB) * (Vol 7) 1920 Cal 352 (353) : 21 Cri L Jour 573. 


4. Record of reaaons.— [1] It is necessary tha 
some record ought to be kept by the Magistrate to ena 
ble the High-Court to form an opiniou as regards tb 
materials upon which the Magistrate has acted, in issu 
mg search-warrant under this section. (Vol 7) 192i 
Jour 573 ( DB > ( Per Choudhur 
J.) * (Yol 8) 1916 Lah 274 (275): 17 Cri L Jour 60. ' 

t ( Vo1 5 ) 1918 Mid 587 (587): 18 Cri ] 

Jour 837, J 


5. "Poison," if would include an accused 
person ~[1} A s* 1 » ivh van m ui can m 1 ismimI against 
nceirad ]v»son a! mil rimimshmos specified hithe 
eitit Ion must (Vol D 19 It Lah 587 (5ss, 589) : 1914 
Pun lie No ">6 Hr : 16 On L J-uir 22 > (1)P») (l)i wilting 
tiom 12 £*n fiJour 98 3< (’88) 15 Cal 109 (123,125* 
14.1) (OB). 

6. “Do "umond or thing.” -[1] When the premises 
to be searched are Uuno of an accused poison, the 
waiTii nt need not he only t’nr l hr finding oftho docu- 
ment, m respect of which the alleged <-lfeiiee has 
been committed hut also may ho for any document or 
thing, the production and inspection of which wro neces- 
sary and desirable or will serv** the ends of justice. (Vol 
1) 1914 Lah 587 (590) : 19U Pun Uu No. 36 Cr : 16 
Cri L »lour 225. 

[2] A warrant for the production of a person cannot 
bo issued under this section (’07) 6 Cri L Jour 58 (39). 
ID 11). 

[3] The word ‘'thing” would not Include the confi- 
guration of a wall or any place, m Ido n house. (Yol 15) 
1928 All 18 > (IHOj : 29 Cr h Jour 272. 

7. General search or inspection — [1] A 
gem rid search-warrant can only he issued if the Court 
considers that the. purposes ot any enquiry, trial or 
oLhor proceeding imder the Code would bo served by 
such search. (Vol 21) 1924 Bom 10 i (107) : 35 Cri 
L Jour 1024 (DB). 

[2] A warrant may he issued for the purpose of an 
enquiry about to ho male. (Vol 27) 1910 Cal 97 (100): 
ILU (1949) 1 Cal 231 : 13 Cri L Jour 329 (DB) * (Vol 
21) 1931 Bom 101 (107) : 55 On L Jour 1021 (DB) * 
(Vol 7) 1920 Cal 352 (353) : 21 Cn L Jo m* 573 (DB) 
(Newbould, J Scaich warrant may hi: issued during 
police investigation. Chaudluirg J., c intra.) 

[*>] The words ‘ inquiry, trial or other proceeding 
under this Code” in el (3) sub-s. (J) will not include an 
investigation. (Voi 27) 1940 Cal 97 (100) : ILU (1940) 
1 Cal 231 : 41 Cr L Jour 329 (DB)* (Vol 2 I) 1037 Hang 
203 (208) : 38 Cri Jj Jour 983, 

8. ‘ May Issue a search-warrant”, -[ij Issue of 
a search-warrant, under this section is in ihe discretion 
of tho Court, The power to issue renreh- warrant should 
not be exercised without full appreciation uf the gravity 
of the step and without coming to the conclusion that 
it is really necessary for the ends oi justice; where search 
warrant is sought to he issued on the basis 
of any information furnished to the Magistrate, he 
should, if possible, examine the im form tuition oath, (’ll) 
12 Cri L Jour 3 75 (177) AU * (’10) U Cri L Jour 535 
(536) (DB) (Mad) * (Vol 27) 1940 Cal 97 (3.01) : 1LR 
(1940) 1 Cal 231 : 41 Cri L Jour 329 (DB). 

[2] A mere statement of counsel on behalf of a 
prosecuting complaiment or a mere application by the 
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Section 96 (< contd .) 


police based on a telegram received by them should not 
be treated as information on which a magistrate is en- 
titled to act. (’ll) 12 Cri L Jour 175 (178) (All) * 1*98) 
22 Bom 949 (956) (DB) * (Vol 27) 1940 Cal 97 (101) : 
ILR (1940) 1 Cal 2S1 : 41 Cri L Jour 329 (DB). 


[3] Where action is taken on a complaint the Magis- 
trate need not wait until a preliminary enquiry is held 
and all witnesses for prosecution are examined and cross- 
examined. Sometimes a delay in issuing the warrant 
may tend to defeat the purpose for which Jhe warrant 
is issued. In such cases it should be issued as early as 
possilbe (’90) 13 Mad 18 (20) (DB). 

[4] Case of theft — Application made for issue of a 
search warrant with the object of securing for the pur- 
pose of the trial, identification of the property . and to 
ascertain ' whether it was really in the possession of 
the accused— Held that, delay of three weeks in the 
issue of the warrant was not proper. (Vol 6) 1919 Cal 
959 (960) : 19 Cri L Jour 707 (DB). 

9. Seizure without search-warrant — [l] Order 
calling upon the police to take possession of account 
books in the possession of a certain person without 
issuing a search-warrant is illegal. (’10) 11, Or. L Jour 
525 (526) : 38 Cal 68 (DB). 

[2] Sub-divisional Magistrate making order for 
search and seizure of certain articles without issuing 
a search-warrant held though order illegal, it was with- 
in the jurisdiction of the sub- divisional Magistrate under 
S 1 of the Judicial Officers’ Protection Act [18 (XVJII) 
of 1850]. (Vol 25) 1938 Cal 177 (178) : ILR (1938) 1 
Cal 581 (DB). 


[3] Properties not mentioned in the warrant also 
seized and produced before the Court— They cannot be 
considered to be properly before the Court (’88) 15 Cal 
109 (144) (DB). 

10. Search-warrants for the purposes of at- 
tachment. — [l] Property not alleged to be stolen 
being in the hands of third parties—Search* warrant 
for its production can only be for purpose of evidence— 
— It ought not to be granted for sole purpose of attach- 
ing property the title to which is in dispute. (’ 93) 1898 
Bat 677 (879) (DB). 

11. Search-warrants under special or local laws. 
—.The procedure under this Code bas been held to apply 
to searches held in pnsuance of the provisions of the 
following Acts. 

(a) The Indian Arms Act, 11 (XI) of 1878, Ss. 25 and 
'30 (Vol 6) 1919 Mad 620 (621) : 42 Mad 96 : 20 Cri 
Jj Oour 90 (DB}* (’39) 36 Cal 433 (475) (SB) (Reversed 
on another point by the Privy Counoil in IS Cri L Jour 
693). 

(b) The Indian Copyright Act', 3 (III) of 1914 (Yol 7) 

1920 Cal 83 (85, 86) : 47 Cal 164 : 21 Cri L Jour 391 
(DB). - : 

(o) The Indian Public Gambling Act, 3 (III) of 1867 
S. 5 (’08) 7 Cri Ii Jour 19 (21) : 30 A.1I 60. 

(But see (Vol 9) 1928 Lah 458 (458, 459); : 3 Lah 
659 : 23 Cri L Jour 621 * (’95) 1895 Pun Be No. 22 
Or Page 59 (60) (DB)'.] 

[2] In respect of the abovementioned Aots the 
procedure to be adopted is that prescribed by this Code 
subject to the provisions of the said Act. (*07) o On 
-L Jour 60 (66) : 31 Bom 438 (DB) * (Vol 22) 1935 
Mad 98 (100) : 58 Mad 867 : 36 Cri L Jour 566. 

J3] As a preliminary condition to the exercise of 
the power, of a Magistrate to - cause a search to be 


made under S. 25 of the Indian Arms Act. Magistral 
bas to record his grounds of belief that arms are kep' 
for an unlawful purpose. (’09) 36 Cal 433 (439) (DB) 
(Reversed on another point in 13 Cri L Jour 693). 

[4] A Magistrate issuing a search-warrant under S. 
25 of the Arms Act, acts as a Court. (Vol 6) 1919 Mad 
620 (621, 622) : 42 Mad 96 : 20 Cri L Jour 90 (DB) 

1 2. Security for production — [1] This section doe) 
not enable Court to demand security for productioi 
of article when required. (’08) 7 Cal W N 522 (524 
(DB). 

[21 Court acting under this section and issuing 
search-warrant can stay execution of warrant condi 
tionaliy on execution of bond by such person fo 
production of articles in Court whenever called upon 
(Vol 7) 1920 Cal 83 y (85) : 47 Cal 164 : 21 Cri L Jou 
391 (DB). 

13, Inspection — [1] The word “inspect” in th 
third clause of sub-S. (1) applies only to a locality o 
place but not to a document or other thing. (’88) 1. 
Cal 109 (124) (DB). 

[2] Bight of seizure of documents or things carrie 
with it the right of inspection. (’03) 5 Bom L R 98 
(982) (DB) * {’88) 15 Cal 109 (128, 143) (DB) » 
(Vol 16) 1929 Cal 176 (176) : 30 Cri L Jour 705 (DB) 
(Vol 1) 1914 Lah 587 {590) ; 1914 Pun Re No. 36 Cr 
16 Cri L Jour 225. 


[3] Documents or things must be brought to Cou 
before they are allowed to be inspected — Inspectic 
should be allowed in Court or where and when Cou 
orders and in presence of person concerned, (*88) J 
Cal 109 (143) (DB) * (Vol 7) 1920 Oal 349 (350) : < 
Cal 647 : 21 Cri L Jour 577 (DB) * (’03) 5 Bo: 
L B 978 (980). 

[4] Inspection must be limited to books, ek 
named in search-warrant and cannot be had of oth 
books etc., seized under it, (’88) 15 Cal 109 (13 
144) (DB). 

14. Power to search includes power to tal 
into possession— [1] Power to search includ 
power to take into possession the thing found on sear< 
(’93) 1893 Rat 677 (678) (DB) * (’88) 15 Cal 1< 
(141) (DB). 

15. Power to ivoke aid fn reading documents.* 

[1] A Criminal Court has power to invoke the aid 
persons capable of helping it to read and understar 
contents of document, books, etc., seized and prod 
ced before it. (Vol 1) 1914 Bah 587 (590) : 1914 Pi 
Re No. 36 Cr : 16 Cri L Jour 225. 

16. Form of search-warrant. — [-1] Description i 
search-warrant otherwise adequate to identify phw 
without ambiguity— Boundaries of place need not 1 
mentioned* (Vol 28) 1941 Nag 16 (16) : ILR (1941 
Nag 84 : 42 Cri Jour 82. 

17* Who may make the search,— [1} A warrai 
tn a collectorate nazir where a police-officer is availah 
-is illegal. (’67) 8 Suth W B Cr 74 (74 } 77, 78) (DB; 

[2] A Magistrate competent to issue search-warrai 
is conmetent to conduct search himself or in his pr< 
senee (’84) 1884 All W N 913 (214) *{>12) 13 Cri 
Jour 69 3 (700)-: 89 Cal 953 ; 39 Ind App 163 (PC); 

18. Resistance to illegal search,— [ 1 ] Besii 
tance even to an illegal search is not Justified if th 
officer was aeting in good faith under colour of bj 
office within the meaning ofS* 99 of the Penal Coa 
P 70 \ 7 BomECB Cr 50 (52) (DB) *(Vol l) 191 
Sind 160 (162, 163) : 8 Sind L R I ; 16 Cri L; Jopr l 
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Search of house sus- 
pected to contain stolen 
property, forged docu- 
ments, etc. 


93. ( 7 ) if a y>is!-ricfc Magi-amte, Suk«Ii\ Mioual Magistrate, Pre 
sickmey Magistrate m* Magisimm of tiu 1 li ; >u vlass, apcui information an 
after foach inquiry ;i8 ho thinks has reason to lute'vo that an 

place is used for til*', deposit or sale id stolen property, 


or for the deposit or sale or mamiuieture of forced docum nils, i also seals or conuterfoi 
stamps or coin, or instruments or materials for coimteruhlmg com or stamps or for forging, 

or that any forged documents, false s^als or counterum stamps or coin, or instruments c 
materials used for counterfeiting* coin or stamps or for forging, are kept or deposited in any place 
a [or, if a District Magistrate, Sululi wsional Magistrate or a 1 'residency Magistrate, upo 
information and after such inquiry as he thinks necessary, lias reason tohelu \o that any [dace i 
used for the deposit, sale, manufacture or production of any obsivim object such as is referred t 
in section 292 of the Indian Penal Code or that any such obscene objects are kept or deposited i* 
any place ;] 


he may by his warrant authorize any police-officer above Uk rank of a constable- - 

(a) to enter, with such assistance as may ho required, such place, and 

(b) to search the same in manner specified in the warrant, and 

(o) to take possession of any property, documents, seals, stamps or coins therein foun 
which he reasonably suspects to ho stolen, unlawfully obtained, forged, false o 
counterfeit, and also of any such instruments and materials Jl [or of any such obsccn 
objects J as aforesaid, and 


(cl) to convey such property, documents, seals, stamps, coins, instruments or materials a[c 
such obscene objects] before, a Magistral.", or to guard the. same on the spot until tt 
offender is taken boCoro a Magistrate, or otherwise to dispose i hereof in some plac 
of safety, and 

(e) to take into custody and carry before a Magistrate every person found in snob plac 
who appears to have been privy to the deposit, sale, or manufacture or keeping ( 
any such property, documents, seals, stamps, coins, instruments or materials a[< 
such obscene objects! knowing or having* reasonable cause, to suspect the said prr< 
purty to have been stolen or otherwise unlawfully obtained, or the said document 
seals, stamps, coins, instruments or materials to have been forged, falsified < 
counterfeited, or the said instruments or materials to have knot or to ho intend*, 
to bo used for counterfeiting coin or stamps or for forging »[or the said obscer 
objects to have been or to bo intended to he sold, let to hire, distributed, publicl 
exhibited, circulated, imported or exported, i 


Section 96 (contd.) 

(DB) 4 (’IB) 14 Cri L Jour 142 (144) (DB) (Lull) 
(Vol 2) 1915 All 430 (403) : 38 All 14 : 16 Ori L Jour 
819 (DB) * (Vol 20) 1933 All 620 (021) : 55 All 617 
(DB). 

[See also (Vol 16) 1929 All 903 (904) : 30 Cri L 
Jour 1145 4 (Vol 23) 1936 All 300 (308) : 37 Ori L 
Jour 548 4 (Vol 20) 1933 All 759 (701) : 55 All 985 : 
34 Cri L .lour 1211 (DB) * ('1 1) 12 Cri h Jour 8 (9) : 
88 Cal 304]. 

[But see (’12) 13 Cri L Jour 704 (765) (Cal) 4 (’97) 
24 Cal 324 (329, 330} (DB) 4 (*12) 13 Cri L Jour 05 
(75) 4 (’07) 6 Cri L Jour 38 (39, 40) (DB) 4 (Vol 5) 
1918 Cal 74 (75) : 45 Cal 905 : 20 Cri L Jour 47 
(DB) 4 (’12) 13 Cri L Jour 186 (187) : 39 Cal 403 iDB)] 

[2} Officer having under the Abkari Act, power to 
make search after recording reasons— Officer making 
search without making such record — Resistance thereto 
held not justified. (’96) 19 Mad 349 (350) (DB). 

19. Revision. — [1] Where an order for issue of 
search-warrant is neither illegal nor vit ated by 
material irregularity, High Court will not in the inte- 
rest of justice interfere in revision and prevent collec- 
tion of material evidence. (’90) 13 Mad 18 (21) (DB). 


(2] High Court will mhrforo in revision win 
Magistrate has not applied lib; mind in caterciai] 
a proper discretion and iuw anted on inmiflicie 
materials (Vol 27) 1940 Cat 97 (101) ; ILU (1940) 
Cal 231 : 41 Cri L Jour 329 (DB). 

SECTION 98 — Note 1. 

[1] The pendency of any proceeding before t 
Magistrate ir not a condition precedent to the iss 
oi a search-warrant. (’98) 8 Cri L Jour 235 (240 
85 Cal 1076 (DB). 

[2] A Magistrate about to issue search -warrant 
the strength of in formation as distinguished from 
complaint- lie should, if possible, examine the inf' 
mant on oath, and if evidence cannot be taken on oa 
he should act with a duo appreciation of tho fact tl 
he is taking upon himself the responsibility of cor 
dering the weight of the information, as informal 
preparatory to issuing an order of a very seric 
nature, (’ll) 12 Cri L Jour 175 (177, 178) (All). 

[3] Asa rule form under this section is used for 
warrant undt r 8- 100 with necessary alteration! 
Defect if any is only one of form and no? in substai 
and a resistance to tuch a warra* t is not justified. (’ 
13 Cri L Jour 186 (187) ; 39 Cal 403 (DB), 
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(2) The provisions of this section with respect to — 

(a) counterfeit coin, 

(b) coin suspected to be counterfeit, and 

(c) instruments or materials for counterfeiting coin, 

shall, so far as they can be made applicable, apply respectively to — 

(а) pieces of metal made in contravention of the Metal Tokens Act, 1889, or brought into 

British India in contravention of any notification for the time being in force under 
section 19 of the Sea Customs Act, 1878, 

(б) pieces of metal suspected to have been so made or to have been so brought into 

British India or to be intended to be issued in contravention of the former of those 
Acts, and 

(c) instruments or materials for making pieces of metal in contravention of that Act. 

[1882— -S. 98 ; 1872— S. 377 ; 1861— S. 127.] 

[a] Inserted by the Obscene Publications Act, 1925 (8 [VIII] of 1925), S. 3. 

99. When, in the execution of a search-warrant' at any place beyond the local limits of the 
Disposal of things jurisdiction of the Court which issued the same , any of the things for 
found in search beyond which search is made, are found, such things, together with the list of the 
jurisdiction. same prepared under the provisions hereinafter contained, shall be im- 

mediately taken before the Court issuing the warrant, unless such place is nearer to the Magis- 
trate having jurisdiction therein than to such Court, in which case the list and things shall be 
immediately taken before such Magistrate ; and, unless there be good cause to the contrary, such 
Magistrate shall make an order authorizing them to be taken to such Court. 

[1882— S. 99 ; 1872— S. 373 paras 2, 3, 374 ; 1861— Ss. 118, 119.] 


Power to declare certain 
publications forfeited and 
to issue search-warrants 
for the same. 


a [99-A. aa (I) Where — 

(a) any newspaper, or book as defined in the Press^and Registra- 

tion of Books Act, 1867, or * 

(b) any document, 


wherever printed, appears to the b [Provincial Government] to contain any seditious matter c[or any 
matter which promotes or is intended to promote feelings of enmity or hatred between different 
classes of His Majesty’s subjects] d[or which is deliberately and maliciously intended to outrage 


Section 98 ( contd .) 

[4] Under S- 79 a warrant issued under this section 
can b9 endorsed over to any other police-officer of the 
same rank for execution. (’ 09) 10 Cri L Jour 3 (5) : 3 
Sind LB 56 (DB). 

[51 A search under this section made without a 
search warrant is illegal* (’ll) 12 CriL Jour 8 (9) : 
38 Cal 304 (FB). 

[6] Police-officer investigating into a charge of 
theft is entitled unde S. 165 to search without a warrant 
(Vol 6)1919 *AU 41 (42) r 20 CriL Jour 695 i 42 
All 67. 

[7] A warrant issued illegally under S. 96 is not 
valid under this section. (’08) 8 Cri L Jour 235 (240) : 
35 Cal 1076 (DB). 

SECTION 99 —Note 1. 

[1] Presidency Magistrate on being requisitioned by 
a telegram by a District Magistrate to take possession of 
certain books of a person, within the jurisdiction of 
the former, and to send them to the latter, summoned 
the person to produce the same and when they were 
pr oduc ed sent them to the District Magistrate — Held 
that, as the things were not found in execution of a 
search-warrant* this section did not apply to the case 


and that sending of the books in accordance with the 
requisition was not justified. (’97) 1897 Bat 880 (880) 
(DB). 

SECTION 99A— Note 1* 

[1] “ Newspaper ” involves the idea of periodicity 
and also the fact that what is contained in the paper is 
public news or comment thereon. (’10)11 CriL Jour 
515 (518) : 38 Cal 202 (DB). (Case under Newspapers 
Act of 1908), 

[2] The document sought to be forfeited need not, by 
itself, disclose seditious intent. It may be read in the 
light of other documents, whether prior or subsequent in 
date, and the seditious nature of the docoment may be 
apparent frm those other documents, (Vol 17) 1930 All 
401 (402) : 52 All 775 : 31 Cri L Jour 840 (FB). 

£ 3] Advertisement of a forthcoming book is -not pro- 
tected from forfeiture if it contains seditious matter 
—Absence of such matter — Fact that it is intimately 
connected with the book which contains seditious matter 
is Hot sufficient to entail forfeiture thereof. (Vol 17) 
1930 All 40 1 (402, 403) ; 52 All 775 : 31 Cri L Jour 
840 (FB). , / , ' . • \ 

[4] It must appear to the Provincial Government 
that the newspaper, book or document: contains, any 
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[3s- 39A — 9So] 


the religious feelings of any such class by insulting tho religion or the religions beliefs of that cla: 
that is to say, any matter the publication of which is puiiishahie under section 12LA c[or sect! 
153- A] d [or section 295. A] of tho Indian Penal (’ode, fclio i’l Provincial Government] may, 
notification in tho e [Official Gazette], stating the grounds of its opinion, declare every copy of t 
issue of tho newspaper containing such matter, and every copy of such hook or other docume 
to he forfeited to ILs Majesty, and there upon any police officer may seize the same whew 
found in British India and any Magistrate may hy warrant authorize any police-officer not bel< 
the rank of sub-inspector to enter upon and search for the same in any premises where any co 
of such issue or any such book or other document may he or may he reasonably suspected, to he. 


(jg) In sub-section U) £ ‘ document ’’ includes also any painting, drawing or photograph, 
other visible representation.] 

[a] Inserted by the Ikes? Law Repeal and (Amendment) Act, 1922, (1 i [XIV] of 1920), S. 5 and Sch II 

[aa] As to the application of sections 99- A to 99-G in respect of book, newspaper or o c cr document conta 
ing matter defamatory of a Ruler of a State or Minister of such Ruler, etc., and tending to prejudice the rolat 
between His Majtsty's Government and the Government of such State, See section 3 of the Foreign Relati 
Act, 1932 [12 (XII) of 1932] which further provides that for such application of those sections, tho provisions 
Section 3 of Act, 12 of 1932 shall be construed as if for the wmds Provincial Government'’, wherovor 11 
occur in these sections, tho words '‘Central Government " wore substituted. 

[b] Substituted by A. 0. for ‘‘Local Government". 

[c] Inserted by the Code of Criminal Procedure (Third Amendment) Act, 1920 (3G [XXXVI] of 1926), S. 

[d] Inserted by the Criminal Law»( Amendment) Act, 1927 (25 [XXVj of 1927), S. 3. 

[e] Substituted by A. 0. for “Local Official Gasolle," 

a [99B. Any person having any interest; in any newspaper, hook or other document, in r 
Application to High poet of which an order of forfeiture has been made under section 9< 
Court to set aside order may, within two months from the dale of such order, apply to the H 
of forfeiture. Court to set aside such order on the ground that tho issue of -ill© no 1 

paper, or the book or other document, in respect of which tho order was made, did not conti 
any b [seditious or other matter of such a nature as is referred to in suh.sociion (1) 
section 99 A] ]. 

[a] Inserted by Act 34 of 1922 — S. 5 and Schedule 111. 

[b] Substituted by the Code of Criminal Procedure (Third Amendment) Act, 1926 <36 [XXXVIJ of 1926) 
S. 3, for “ seditious matter 


ar99C. Every such application shall ho hoard and determined by a Kpeoial Bunch of 
Hearing by Special High Court composed of throe Judges. J 
Bench. 

[a] Inserted by Act 14 of 1922— S. 5. and Schedule III. 


Section 99A (contd.) 

seditious matter. The condition implies that tho publi- 
cation had been seen and read by the Provincial 
Government prior to its declaration of forfeiture. (Vol 1) 
1914 Cal 242 (243): 41 Cal 466: 14 Cri L Jour 497 (SB). 

[5] A notification which does not slate the grounds 
of opinion is not in compliance with the terras of the 
section. (Vol 1) 1914 Cal 242 (243) : 41 Cal 466: 14 
Cri L Jour 497 (SB). 

[6] A mere citation of the words of the section is not 
a statement of the grounds of opinion. (Vol 1) 1914 
Cal 242 (243) : 41 Cal 466 : 14 Cri L Jour 497 (SB). 

[7] This section is wider in its applicability than 
S. 153* A of the Penal Code because intention to pro- 
mote enmity of hatred between different classes of tho 
community is a ground of action under this section, 
while under S. 15&-A it is the actual promotion or 
attempt to promote enmity or hatred that constitutes 


the offence. (Vol 23) 1936 All 314 (337) : 58 All 8' 
37 Cri L Jour 599 (SB). 

[8] It cannot be laid down as a general pro posh 
that translations should he permissible when the origi 
have not been proscribed. Translations in Inc 
vernaculars may become accessible to a vory li 
population and the danger arising therefrom ma, 
immensely greater calling for tho intervention of 
Government. (Vol 23) 1936 All 561 (56 4) : XLR [B 
All 69 : Cri L Jour 943 (SB). 

SECTION 99B— Notel. 

[1] The words “within two months from the dai 
such order ** are not to be read as moaning “wi 
two months from the date on which notice of the o 
was served." S. 5 of the Limitation Acs cannot 
applied to an application under this section so £ 
enable the Court to extend the period of two mo 
for sufficient cause. {Vol 1) 1914 Lah 8 (8,9) : I 
Bun Re No. 16 Cri ; 15 Cri L Jour 222 (SB): 
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a C99D. ( 1 ) On reeeipfc of the application, the Special Bench shall, if it is not satisfied that 
Order -of Special Bench the issue of the newspaper, or the books or other document, in respect of 
setting aside forfeiture. which the application has been made, contained ^[seditious or other 
matter of suoh a nature as isj referred to in sub-section U) of section 99A set aside the order of 
forfeiture. 

( 2 ) Where there is a difference of opinion among the Judges forming the Special Bench the 
decision shall be ih accordance with the opinion of the majority of those Judges]. 

[a] Inserted by Act 14 of 1922— S. 5 and Schedule III. 

[b] Substituted by the Code of Criminal Procedure (Third Amendment) Act, 1926 (36 [XXXVI] of 1926) 
— S. 4, for ■* seditions matter of the nature”. 

a [99E# On the hearing of any such application with reference to any newspaper, any copy 
Evidence to prove of such newspaper may be given in evidence in aid of the proof of the 
nature or tendency of nature or tendency of the words, signs or visible representations contained 
newspapers. i n suoh. newspaper, b [in respect of which the order of forfeiture 

was made] ]. 

[a] Inserted by Act 14 of 1922 — S. 5 and Schedule III. 

[b] Substituted by the Code of Criminal Procedure (Third Amendment, 1926 (36 [XXXVI] of 1926) — S, 5, 
for “ which are alleged to be seditious matter”. 


SECTION 99D —Note 1. 

[1] Where an application made to High Court 
under S. 99-B in respect of a document— the Special 
Bench is precluded by this section from considering 
any other point than the question whether, in fact, the 
matters contained iu the document were seditious — It 
cannot enter into the question whether requirements of 
S. 99-A asfto the statement of grounds in the notifica- 
tion have been complied with. (Vol 12) 1925 All 195 
(196) 47 All 298 : 26 Orl L Jour 679 (FB). 1919 Pat 84 
( 8 «. 

[See also (Vol 6) 20 Cri L Jour 177 : 4 Pat L Jour 
174 (SB).] 

[2] Scries of books published— Whole series must be 
, looked to in order to determine whether passages con- 

■ tained therein are seditious. (Vol 12) 1925 All 195 
; (196) : 47 All 298 ; 26 Cri L Jour 679 (FB). 

' [3] Under this section High-Court is not concerned 

with the policy underlying forfeiture. The sole con- 
sideration is whether the books contain any objection- 
able nlatter referred to in S. 99-A. (Vol 23' 1936 All 561 
(564) : ILR (1937) Ail ,69 : 37 Cri L Jour 943 (SB). 

[4] That the translation is proscribed by Government 
while original not proscribed is no ground for setting 
aside order of Government# (Vol 23) 1936 Ail 561 (564): 
ILR (1937) All 69 : 37 Cri L Jour 943 (SB). 

[5] Book or other document proscribed by Govern- 
ment on- the ground of its' containing matter which pro- 
motes feelings of class hatred^-To sustain the order it 

Us not necessary that author’s intention to promote 

■ such feelings should be established (Vol 23) 1936 All 
’314 (316) : 58 AH 849 : 37 Cri L Jour 599 (SB). 

[6] After hearing application, High Court in doubt 
!' as to the bock or other document containing objection- 
t able matter of the nature specified in S. 99-A— High 

Court must set aside order of forfeiture and not -con- 
i' firm it. (Vol 23) 1936 AU 814 (315) : ;5S All 849 : 37 
Cri L Jour 599 (SB) % (Vol 14) 1927 All 649 (653) : 49 
1 AH 856: 29 Cri L Jour 968 (SB). • ; 

L, PI ^he following case holds that, the onus of prov- 
ing,. Jhat the order of the Government is wrong, is on 
1 the indicant and that he has the right to begin. (Vol 
231 1988 AU 314 (315) : 58 All 849 : 37 Cri L Jour 599 
USB): (Referring to and discussing. (Vol 12) 1925 All 


195 : 47 All 298: 26 Cri L Jour 679 (SB)) « (Vol 14) 

1927 All 649 : 49 AU 856 : 29 Cri L Jour 968 (SB) % 
(Vol 17) 1930 All 401 : 52 Cri L Jour 840 (FB).] 

[8] It has been held in the following case that the 
onus is on the Government to justify its order. (Voi 15) 

1928 Lah 245 (246) : 9 Lah 663 : 29 Cri L Jour 899 
(SB). 

[9] Where the language is such as to produce or 
promote feelings of ennrty or hatred the writer must 

• be presumed to have intended the effect which his act 
was likely to produce. (Vol 23) 1936 AU 314 (316) : 
58 All 849 : 37 Cr L Jour 599 (SB) * (Vol 14) 1927 All 
649 (652) : 49 All 856 : 29 Cr L Jour 968 (SB) * (Vol 
19) 1932 Lah 99 (99) : 13 Lah 152 : 34 Cr L Jour 478 
(SB). 

[10] Whatever be the ostensible motives, if the effect 
of the artile is seditious, Government cannot be said to 
be wrong in ordering a forfeiture under section 99-A. 
See. (Vol 1) 1914 Lah 1 (4): 1914 Pun Re No. 27: 15 Cri 
L Jour 490 (SB) * (Vol 7) 1920 Cal 478 (482, 491) : 47 
Cal 190 : 21 Cri L Jour 98 (SB) * (Vol 2) 1915 Lah 1 
(4): 1915 Pun Re No. 19 Cr: 16 Cri L Jour 274 (SB). 

[11] Application under S. 99-B— Plea that the 

statements contained in the publication are supported 
by authority or are true can neither be pleaded nor 
proved and is immaterial. (Vol 14) 1927 All 649 (653):., 
49 All 856 : 29 Cri L Jour 968 (SB) * (Vol 19) 1932 
Lah 99 (99) ; 13 Lah 152 : 34 Cri L Jour 473' (SB), ; 

£12] In a prosecution for an offence under S 124-A . 
or S; 153- A or S 295- A of the Penal Code, a judgment 
under this section refusing' to ‘ sek aside an order of for- 
feiture is admissible as evidence under S* 11 or under 
S. 13 of the Evidence Act, 1872. (Vol 14) .1927' AH 
654 (656) : 50 All 157 : 28 Cri L Jour 785. 

SECTION 99E-Note 1# 

[1] This section is wider than S. 14. of the Evidence 
Act. (Vol 7) 1920 Cal 478 (492) : 47 Cal 190 ; 2i Cri L 
Jour 98 (SB). 

[2] The section does not exclude any other evidence 

that may be otherwise admissible. , (Vol 7)1920 Gal 
478 (493)'j 47 Cal 190 : 21 Cri L. Jour 98 (SB).; - 

[8] The section applies -only where# if the article - ' ’ 
stood alone, there may be doubt or ambiguityasto the ‘ 
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a[99F. Every High Court shall, as soon as conveniently may be, frame rules to regula 
Procedure in High the procedure in the case of such applications, the amount of the coj 
C ourt. thereof and the execution of orders passed thoreon, and until such ru' 

are framed, the practice of such Courts in proceedings other than suits and appeals shall apply, 
far as may be practicable, to such applications]. 

[a] Inserted by Act 14 of 1922— S. 5 and Schedule III. 


No order passed or action taken under section 99A shall be called in question 
any Court otherwise than in accordance with the provisions of secti 
99B. 

[a] Inserted by Act 14 of 1922 — S. 5 and Schedule III. 


✓a[99<J 
Jurisdiction barred. 


C - — Discovery of Persons torong fully confined . * 

100. If any Presidency Magistrate, Magistrate of the first class or Sub.divisional Magistr 
Search for persons has reason to believe that any persoii is confined under such circu 
wrongfully oonfined. stances that the confinement amounts to an offence, he may issu 
search-warrant, and the person to whom such warrant is d irocted may search for the person 
confined ; and such search shall be made in accordance therewith, and the person, if found, si 
be immediately taken before a Magistrate, who shall make such order as in the circumstances 
the case seems proper- 

[1882 — Sw 100.] 


Section 99E [contd ) 

character, nature or tendency of the words used and not 
when the meaning of the article is apparent on its face. 
(Vol 7) 1920 Cal 478 (485) : 47 Cal 190 : 21 Cri L Jour 
98 (SB). 

[Sec (Vol 8) 1921 Sind 190 (200): 26 Cri L Jour 304.] 

[4] The section does not apply to publications other 
than newspapers. (Vo. 7) 1920 Cal 478 (493) : 47 Cal 
190 ; 21 Cri L Jour 98 (8B). 

[5] .The section may be utilised by the person 
affected by the order of forfeiture, precisely in the 
same manner as by the Crown. (Vol 7) 1920 Cal 478 
(485, 493) : 47 Cal 190 : 21 Cri L Jour 98 (SB) * (Vol 
5) 1918 Mad 1210 (1253) : 39 Mad 1085: 18 Cti L Jour 
157 (SB). 

[6] A copy of the newspaper other than the one forfeit- 
ed ia admissible in evidence under this section only “in 
aid of the-proof of the nature or tendency of the words,” 
etc. and for no other purpose. (Vol 7) 1926 Cal 478 
, (485) (497) ; 47 Cal 190 : 21 Cri L Jour 98 (SB) * (Vol 
2) 1915 Lah 883 (384) i 1915 Pun Be No. 15 Cr : 16 
Cri b Jour 555 (SB) * (Vol 14) 1927 All 849 (652) : 
49 All 856 : 29 Cri b Jour 968 (SB) * (Vol 1} 1914 
.Lah 1 (4) ; 1914 Pun Re No. 27 Cr : 15 Cri L Jour 
490 (SB). 

[7] Copy must be sueh that a persual of the same 
throws appreciable light on the nature or tendency of 
the article forfeited* (Vol 5) 1918 Mad 1210 (1243) : 
39 Mad 1085 : 18 Cri L Jour 157 (SB). 

[18], The use of the word 41 tendency ’* does not show 
that intention is an essential element in the determina- 
tion of the true character of: the words. (Vol 7) 1920 
Cal 478 (490) : 47 Cal 190 : 2l Cri L Jour 98 (SB). 

> SECTION ggy-Nots 


practice in “suits’* and the 
the payment of costs suggest 
Is ihtended to be had to the practice in mis- 

m imr 



costs was due. (Vol 17) 1930 All 401 (406) : 52 A1 
775 : 31 Cri L Jour 840 (FB). 

SECTION XOO-Note 1. 

[1] The section is limited to persons wrong! 
confined and is not as wide as the powers of the 1 
Courts under S. 491 to issue directions in the na 
of habeas corpus, (’96) 1896 Rat 839 (839) (DB). 

[2] k Magistrate issuing warrant must have rei 
to believe that a person is wrongfully confined. (Vo 
1936 Ml 306 (308) : 37 Cri L Jour 548 * (Vol 3) I 
Lah 281 (285) : 1916 Pun Re No. 34 Cr : 17 Cri L . 
491 (DB). 

[3] Magistrate is not bound to hold a regular 
quiry before issuing warrant. Ho may act merel] 
an application of the complainant. (Vol 15) 1928 
550 (550) : 30 Cri L Jour 175. 

[4] It would be wise to hold some enquiry oi 

give notice to opposite party. (*97-98) 2 Cal 1 
cocxxauii (cecxxxiv) (DB) * (Vol 3) 1916 Lah 

(285) : 1916 Pun Re No. 34 Cr ; 37 Cri L Jour 
(DB). 

[5] Magistrate should not merely rely on &Ueg 
of an interested person of whom he knows not 
(Vol 32) 1945 Oudh 170 (171) : 47 Cri L Jou 
* (Vol 8) 1916 Lah 281 (285) : 1916 Pun Re No. 
17 Cri L Jour 491 (DB). 

[6 j it is not open to the police officer to ‘i 
warrant is addressed to disregard the finding < 
Magistrate and abstain from searching and taki 
the Magistrate the person for whose search the m 
has been issued, on the ground that such perse 
not been unlawfully detained as supposed b; 
Magistrate. (Vol 23) 1936 All 306 (308): 37 * 
Jour 548. 

[7] Magistrate can issue a warrant only in 
cases where the confinement amounts to an 
(Vol 32) 1945 Oudh 170 (171) : 47 Cri Jo8* 
(Vol 25) 1938 Cal 704 : 40 Cri L Jour 58 (DB). 

[81 Boy taken away by natural father from 
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D . — General Provisions relating to Searches, ; . 

101. The provisions of sections 48, 75, 77, 79, 82, 83 and 84 shall, so far as may be, apply to 

'Direction, etc. of- all search- warrants 1 issued under section 96, section 98, a [seetion 99A] or 
search warrants. section 100. 

[1832 -S. 101; 1372— Ss. 370, 371, 372, 373, para 1, 375, 876 ; 1861— Ss. 115 to 118, 120, 121.] , 

1 ‘ [a] Inserted ,by the Press Law Repeal and Amendment Aot, 1922 (14 [XtV] of 1922), S- 5 and 
Sch XIX. 

102. .. ( 1 ) Whenever any place liable to search or inspection under this Chapter is closed, 

' Persons in charge of any person residing -in, or being in charge of such place shall, on demand 
qlojel * place to «' allow of the officer or other person executing the warrant, and oh production of 
sear °k* the warrant, allow him free ingress thereto, and afford all reasonable 

facilities. for a search therein. . . • 

( 2 ) " If ingress into such place cannot be so obtained, the officer or other person executing 
the warrant may proceed in manner provided by section 48. ' ■ .- ; 

; , r • » i 1 

(5) Where any person in or about such place is reasonably suspected of concealing about 
his person any article for which search should be made, such person may be searched. . If such 
person is a woman, the directions of section 52 shall he observed. 

[1882 — S. 102 ; 1872— Ss. 382 to 384 ; 1861— Ss. 122 to 124.] 

103. (2) Before making a search under this Chapter, the officer or other person about to 
Search to be made in make it shall call upon two or more respectable inhabitants of the 

presence of witnesses. locality in which the place to be searched is situate to attend an# 
witness the search a[and may issue an order in writing to them or ;any of them so "to do]; "* ” 


Section 100 ( coyitd .) 

[9] There U no form prescribed for a warrant under 

the section and there is nothing illegal in the Magistrate 
using a form prescribed under S. 96 or S. 98 with the 
necessary alterations suited to this section. (Vol 5) 
1918 Cal* 74 (74, 75) : 44 Cal 905 : 20 Cri L Jour 47 
(DB). (6 Cri L Jour 38 distinguished) * (12) 13 Cri L 
Jour 186 (187) : 39 Cal 403 (DB) (6 Or. L. Jour 38 
distinguished). . 

[10] Particular place specified in warrant — Officer 
to whom warrant is directed has no power to search 
outside that place and take the person into custody. 
He has also’ no power toendorse.it to another officer, 
authorising him - to execute jthe same, outside the 
place specified In the warrant. (Vol 15) 1928 Pat 550 
(551) : 39 Cri L Jour 175. 

[11 J Investigation of a case under S. 863/ Penal 
CodO^Police officer searching house, without a warrant 
under thi 3 section; but with a reasonable suspicion:/ 
that tbe persons concerned in the offence according / 
to his information, were in the house — Eeldl search - 
was not illegal, as the police officer had authority to 
act as he did, under Ss. 54, 47 and 48 of the Code* 
(Vol 29) 1942 Pat 281 1282) : 43 Cri L Jour 279* x : 

[12] When a person wrongfully confined is taken 
before Magistrate— He Is bound to hear, parties con- 
cerned, and should, after such enquiry, as may be 
necessary, pass such orders as may seem proper/ (10) ; 
11 Cri L Jour 450 (450) * < a 98) 2 Cal W N ccbxxxiii 
(cocxxxiv). 

* . [13] Where person, for whom search warrant is 
’ levied, voluntarily .appears before the Magistrate he 
should, decline to take further action under this Section, , 
(’09) 10 Cri L Jour 219 (220) ; 2 Sind L R 2 (DB). 


SECTION 102 — Note X, 

[1] This seotion relates only to formal searches 
under search warrants issued under Ss, 96 and 98. 
(Vol 32) 1945 Mad 523 (524) (DB). ■ 

[2] The provisions of this section have also been 
made applicable, so far.as many be, to searches under; 
S. 165. (Vol 14) 1927 All 516(517); 2SCriL Jour .652. 

. [3] Neither this section nor S. 48 justifies the search- 
officer to scale the outer wall and effect,- a burglarious; 
entry into the house. (VoX2) 1915 All, 208 (208) :37 
All 358 ; 16 Cri L Jour 495. An entry was 
effected by scaling wall— An. obstruction thereto was/ 
held to bean offence. (Vol 20) 1933. All 438, (439) £• 
55 All 557 : 34 Cri L Jour .641, ; . \ -t , ' > 

SECTION 103—Synopsis. 

1. Scope* and object of tide section, ' 

2, Place of -, search. 

8. Search witnesses. ■ . r : , I, / 

4. Who can call search witnesses. 

5. f Respectahfe inhabitants. -■ > • \\\ 

6/ Of -the ’local! tyr-' V’ • * : . v * 

7* Search shall lde made, 1 in their presence. v ", 
8, Shall hot be required unless summoned; , 

. 9. Duty. of prosecution to. call search witnesses. 
10. Refusal or neglect to- attend .and witness, 
a- search. -- i-r'/" •-/^ '■'* 

11- List ofthinge seiaed, , / V, 

12V Signed by the witnesses;. " \ : " 

13; . Occupant of the place s e arche d/ . 

14 r Right of occupant te he -present fvfrji J: 
15. Irregularities in search. ; ,/; 

814 A.M. 
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(2) The search shall be made in their presence, and a list of all things seized in the con 
of such search and of the places in which they are respectively found shall be prepared by s r 
officer or other person and signed by such witnesses ; but no person witnessing a search unc 
this section shall be required to attend the Court as a witness of the search unless specia 
summoned by it> 

( 3 ) The occupant of the place searched, or some person in his behalf, shall, in eve 
Occupant of place instance, be permitted to attend during the search, and a copy of the 1 

searched may attend, prepared under this section, signed by the said witnesses, shall 
delivered to such occupant or person at his request. 

(4) When any person is searched under section sub-section (3), a list of all thin 
taken possession of shall be prepared, and a copy thereof shall be delivered to suoh person 
his request. 

a[(<5) Any person who, without reasonable cause, refuS3S or neglects to attend and witn< 
a search under this section, when called upon to do so by an order in writing delivered 
tendered to him, shall be deemed to have committed an offenoe under section 187 of the Iadii 
Penal Code.] 

[1883 — S. 103 ; 1872— S. 385 ; 1881 ~S. 125.] 

[a] Inserted by the Code of Criminal Procedure (Amendment) Act, 1923 (18 [XVIII] of 1928), S, 14, 

Objects and Reasons, 

Subsection (4).— “We have added a new sub-section (4), so as to provide that where a person is search 
under a search-warrant he shall be entitled to a list of all things taken from him.”— S O.R., 1898. 


Section 103 (contd.) 

1. Scope and object of the section — [1] The 
section is enaoted with the following objects: 

(a) Prevention of possible chicanery and Unfair 
dealings on the part of the officers entrusted with 
search-warrants. ('06) 4 Gri L Jour 390 (393) : 12 
Bur L R 248*(Vol 1) 18H Low Bur 128 (134) : 8 Low 
Bur Bui 38 : IS Cri L Jour 441 (FB) * (’26) 87 Cri L 
Jour 73 (73) (Lah). 

(b) Safeguarding rights of the subject and ensuring 
conduot of search honestly. (Vol 6) 1919 All 41 (42) : 
42 All 67 : 20 Cri L Jouir 695. 


■ (c) Ensuring confidence in the neighbours and in the 
public generally that anything incriminating which 
may he found in the premises searched shall be really 
‘found* and shall not be ‘planted* (Tol 4) 1917 Low 
Bur 91 (92) :*18 Cri L Jour 1009 * (Vol 6) 1919 Pat 
452 (453, 454) : 20 Ori L Jour 742. * (’08) 7 Cri h 
Jour 479 (487) ; 4 Low Bur Bui 213 J 14 Bur L R 81 
ffB). 

(d) Obtaining as reliable evidence as possible of the 
search and excluding the possibility of any concoction 
or malpractice of any kind, (Yol 17) 1930 Cat 141 
(143) : 31 Cri L Jour 667 (DB) * (*03-04} 2 Low Bur 
Rul 4E (45)* (*10) U Cri L Jour 746 (747) (Low Bar). 


[2] The provisions of the secctioa are enacted fas 
greater certainty and security and not because the 
statements of certain officers can, under no circum- 
staeraes, be accepted. (Yol 23) 1936 Rang 15 (17) : 37 
CriLjourm (LB).’ : 


’ W The provisions of this section will apply so fa? 

soatch under 8„ - 165. (Yol 14) 1927 Al] 
Wi(§lY) ;28 Cri^Jdur 652, . - > \ 


-offiw, wholntefads to search ^person, W 
A search. (Yol 28) 


Jour 416 ; 17 Luck 516 * (Yol 20) 1938 Nag 99 (10C 
29 Nag LR 67 s 34 Cri L Jour 721. 

2. Place of search.— [1] A cart is not a pla 
such as is contemplated in this seotion. Cr Bg 18-6*186 

3. Search witnesses.— [1] Under this seotion it 
obligatory on the officer, about to exooute a scare 
warrant, tc call on and got two or more reepoctafc 
inhabitants of the locality to witness the searo 
(’08) 7 Cri L Jour 479 <482, 483) : 4 Low Bur B 
2 IS : 14 Bur L R 81 (F8) * (Vol 8) 1921 Pat 5< 
(508, 609). 

[2‘J Witnesses must be called before the search 
started, (*08) 2 Low Bur Bui 43 (45) * (’08) 7 Cri* 
Jour 479 (481) ; 4 Low Bur Rul 213 : 14 Bur L B S 
(FB), 

[3] Court is not bound to accept evidence of wi 
nesses for the search as true where they are shown to l 
false or where there are discrepancies therein. (Yol 2 
1936 Bang 15 (18) : 37 Cri L Jour 381 (DB) * (Yoi . 
1918 Alt 113 (114) : 19 Cri L Jour 949 * (Yoi 10) 195 
Lah 683 (688, 684) : 36 Ori L Jour 495. 

[4] Evidence of a person cannot be distrusted sole 
on toe ground that on a previous occasion he he 
acted as a witness in another search, (Yol 20) 19$ 
Nag 99 (100) ; 29 Nag L R 67 : 34 Cri L Jour 73L 

£5] It is objectionable to be constantly calling c 
the same person to witness searches, (Yoi 28) 194 
Bang 333 (334) : 43 Cri L Jour 217 : 1941 Rang L , 
552 * (*08) 7 Ori h Jo or 87 (88) t 4 Low Bur Rul 121 
4 Bur L B 202. ‘ 

[6] Witnesses for search helping police in makir 
search— Search is not invalid. (Yol 14) 1927 Ban 
241 (248) ; 5 Bang 891 : 28 Cri L Jour 791. 

4. Who tm call search witness as.— [1] It is onl 
the officer about so make the search -that can call # 
n^sior search. ('98} 21 Mad 83 (89) ; % Weir $9 
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Section 103 (contd.) 

5. Respectable inhabitants.— [1] The search 
should be conducted in the presence of two or more 
respectable inhabitants of the locality. (V ol 30) 1943 
Lah 5 (7) : 44 Cri L Jour 62 * (Vol 25) 1938 Cal 
701 (701) : 40 Cri L Jour 52 (DB) * (Vol 22) 1935 
All 520 (520) : 36 Cri L Jour 551. 

[2] Respectability of a witness does not connote any 
particular status or wealth or anything of that kind. 
Any person is entitled to claim respectability provided 
he is not disreputable in any way. (Vol 23) 1986 All 
707 (707) ; 37 Cri Ij Jour 1108. 

[3] The persons selected must be absolutely un- 
prejudiced and uninterested in the result of what they 
have to take part in. (Vol 25) 1938 Cal 701 (701) : 
40 Cri L Jour 52 (DB) * f’08) 7 Cri L Jour 479 (482, 
483) : 4 Low Bur Rul 213 : 14 Bur LR 81 .FB) * (’ll) 
12 Cri L Jour 251 (253) (FB) (Low Bur) * (Vol 10) 
1923 Lah 79 (80) : 23 Cri L Jour 609. 

[4] Selection of officers connected with the poliee is 
not contemplated by the section. (’08) 7 Cri L Jour 
479 (483) : 4 Low Bur Rul 213 : 14 Bur LR 81 (FB)* 
(’06) 4 Cri L Jour 390 (393) : 12 Bur LR 248 * 
(Vol 16) 1929 All 901 (902) : 31 Cri L Jour 10 * 
(Vol 18) 1931 Lah 408 (416) : 32 Cri L Jour 818. 

[See (Vol 15) 1928 Cal 27 (35) : 29 Cri L“Jour 49 
(SB) * (Vol 21) 1934 Oudh 90 (91) : 9 Luck 355 : 35 
Cri L Jour 397 * (Vol 1) 1914 Low Bur 128 (130, 
133, 134) : 8 Low Bur Rul 38 : 15 Cri L Jom 441 
(FB)*V 08)8 Cri L Jour 413 (416) : 1908 Upp Bar 
Rule 2nd Quarter Gambling 1]. 

[5] Having been a prosecution witness is not suffi- 
cient to deprive one of one’s title to respectability. 
(Vol 23) 1936 All 707 (707) : 37 Cri L Jour 1108. 

6. Of the locality. — [1] Only respectable persons of 
the locality are to be selected as witnesses for the 
search. (’98-99) 2 Oudh Cas 99 (102) * (Vol 21) 1934 
Nag 156 (157) : 35 Cri L Jour 1163 * (Vol 21) 1934 All 
374 (375) ; 36 Cri L Jour 742. 

[2] The words “of the locality” do not mean that 
the persons should be living within a stone’s throw of 
the house to be searched. (Vol 4) 1917 Low Bur 91 
(92) : 18 Cri L Jour 1009 (1009) * (Vol 21) 1934 Oudh 
90 (91) : 9 Luck 355 : 35 Cri L Jour 397 * (Vol 21) 
1934 All 873 (874) : 36 Cri L Jour 362 (DB). 

' [3] The words *of the locality’ are not restricted to 
mean the same quarter. (’XI) 12 Cri L Jour 479 (479) 
(Low Bur) * (Vol 21) 1934 Sind 159 (161) : 28 Sind 
LR 41 : 36 Cri b Jour 704 (DB). 

[4] The words *of the locality’ include places even 
within three or four miles of the place of search. (Vol 
18) 1931 Oudh 115 (116) : 6 Luck 472 : 82 Cri L Jour 
699 (DB) * (’08) 8 Cri L Jour 413 (416,417) j 1908 Upp 
Bur Rul 2nd Qr Gambling 1. * (’10) 11 Oti L Jour 746 
(747) (Low Bur) * (’01) 23 AH 420 (421)* 

[See also (Vol 24) 1937 Rang 434 (436) ; 30 Cri 
L Jour 278J . J 

[5] In a densely populated city like Rangoon “Loca- 

lity” has been held to mean the immediate vicinity 
and not a place a couple of miles away. (Vol 12) 1925 
Rang 205 (205) : 26 Cri L Jour 827. , • ■ 

[6] Where witnesses are from a different locality, the 
. search is not necessarily invalid nor evidence of such 
Vdtnesses were inadmissible. (Vol 19) 1932 Pat 66 (68); 10 

at 821 : 3$ Cr L Jour 233 (DB)* 

- ISe& tVol IS) 1928 Cal 27(35): 29 Cri L Jour 49* 


(SB) * (Vol 27) 1940 Cal 85 (86) ; ILR (1939) 1 Cal 210 
41 Cri b Jour 316 (DB). 

[7] Emphasis of the section is on the word **respec 
table” and not on tbe word “looality”, (Vol 28) 1941 
Lah 297 (299) : 42 Cri L Jour 812 : ILR (1941) Lah 
370, (DB) * (’10) 11 Cri L Jour 746 (747) (Low Bur) * 
(Vol 4) 1917 Low Bur 91 (92) : 18 Cri L Jour 1009 * 
(Vol 19) 1932 Pat 66 (68) : 10 Pat 821 : 33 Cri L Jour 
233 (DB) * (Vol 21) 1934 Sind 159 (161) : 28 Sind LR 
41 : 36 Cri L Jour 704 (DB). 

7. Search shall be made in their presence. — [1] 
Tbe witnesses should actually accompany tbe person 
making the search and should be actual witnesses to the 
fact of finding of the property. (Vol 37) 1930 Bom 169 
(170) : 54 Bom 471 : 31 Cri L Jour 927 (DB). 

[See (Vol 25) 1938 Pat 403 (406, 407) : 39 Cri L JoUr 
796 : 17 Pat 632 (FB).] 

[2] Where tbe place searched is visible to witnesses 
from outside the room or house, the search is not bad 
on the ground that witnesses were not on the exaet spot. 
(’14) 15 Cri L Jour 19 (21) : 35 All 575. 

[3] Witnesses not present throughout the search awd 
not witnessing every detail of it— Setting aside of the 
conviction not justified — Such circumstance leading to 
reasonable doubt as to whether article found was really 
in possession of accused — Convietion cannot be sus- 
tained. (Vol 17) 1930 Bom 169 (172) : 54 Bom 471 : 31 
Cri L Jour 927 (DB). 

[4] It is sufficient compliance with the section that 
search witnesses arrive on the scene before the search 
begins though not before the officer. (Vol 25) 1938 Pat 
403 (406) : 39 Cri L Jour 796 : 17 Pat 632 (FB) * (Vol 
21) 1934 Bom 16 (20) : 35 Cri L Jour 528 (DB). 

8. Shall not be required unless summoned — 
[l] A person called upon to attend and witness a 
search cannot be compelled by the officer conducting 
search to attend Court to give evidence without a sum- 
mons in that behalf. (Vol 7) 1920 Mad 286 (286) : 21 
Cri L Jour 33 (DB) * (’06) 28 All 62 (69) ; 2 Cri L Jour 
395 : 2 All L Jour 498 (DB). 

9 Duty of prosecution to call search wit- 
nesses.— [1] An officer connected with the investigation- 
cannot he deemed to be an entirely satisfactory witness 
for the purpose of proving the search. (Voi 17) -1930 
Cal 141 (143) ; 31 Cri L Jour 667 (DB). 

[2] Prosecutor not producing search witnesses would 
be guilty of suppressing material - evidence. (Vol 19) 
1932 All 185 ( 186) : 33 Cri L Jour 943. 

[3] It is not tbe duty of the prosecutor to put every 
search witness in witness box. The discretion is left to 
the Court to require or not, the attendance of such wit- 
nesses* (Vol 15) 1928 Cal 27 (85) : 29 Cri L Jour 49 
(SB) (Dissenting from, end disapproving (9 Gal WN 438) 

* (Vol 19) 1932 Cal 474 (477): 59 Cal 1361 : 33 Cri 
L Jour 854 (DB) * (Vol 20) 1933 Pat 100 (102) : 11 
: Pat 807 : 64 Qri t Jour 427 ;(DR). : 

[4] Officer desiring that evidence of the witneseses is 
required to fortify his own evidence must call those 
witnesses. (Vol 19) 1982 Bom 181 (183) : 38 Verb Jour 
389 (DB). 

[5] Police holding panehnama and not offering to 
call paneh — Inference may - he drawn against them 
from the fact that panch is not submitted for cross- 
examination* (Voi 28) 1941 Bo** 

L Jour 556 (DB). . . i ; ■ •**-: r 'V' ' r- *- V/.' w ; ' / 

10. Refusal or neglect 

search*— [l] Wordsr 4< atteud and witness a ^eamh” h) *' 

I , 
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104. Aiiy Court may, if it Lliiuks fit, impound any Jouumaaf, or 
Power to impound under this Code, 
document etc, produced. 

[1882 — S, 104 ; 1872— S. 367.] 


tiling produced before ii 


Section 103 ( conUh ) 

sub-s. (5) will not include signing the search list. (Vol 
25) 1938 Pat 403 (407) : 30 Cri L Jour 700 : 17 Pat 032 
(FB> 

[2] Refusal to sign the search list does not amount 
to a refusal to render assistance to a. public servant 
within the meaning of S. 187, Penal Code. (\ ol 2->) 
1938 Pat 403 (412) : 39 Cri L Jour 790 : 17 Pat 032 
(FB) (1903) 20 ’Mad 419 (420, 421) (BB). 

[3] Witnesses attending and witnessing sea mil on a 
verbal request of the officci concenn d hut n fusing to 
sign the search list — They are not guilty of any olh not* 
under S- 1«7, Penal Code (Vol 25) 1938 Pat 403 \412) : 
39 Cri L Jour 796 : 17 Pat (532 (KB). 

11. List of things seized — [lj An ofiieer con- 
ducting a search should stiictly comply with the, niovi- 
sion of preparing a search list in the manner specified. 
(Vol 2) 1915 Low Pur 64 (GG) : 16 Cri L Jour 264. 

[2] Officer conducting search should exercise the 
greatest caution in fulfilling the formalities of the law 
for making a search and providing for every possible 
safeguard so as not to leave any scope for adverse criti- 
cism. (Vol 16) 1929 All 901 (903) : 31 Cri L Jour 10. 

[3] The properties found and places searched should 
ordinarily be proved by the production of the search 
list. (Tl) 12 Cri L Jour 489 (493): 5 Sind Lit 31 
(LB) * (Vol 20) 1933 Surd 220 (222j : 34 CJr L Jour 848 

m> 

[4] Other evidence of contents of the list is also 
admissible. Section 91 of the Evidence Act does not 
apply to such cases. (Vol 25) 1938 Put 403 (409) : 39 
Cri L Jour 79G : 17 Pat 632 (FJS)*(T«) II Cii U Jour 
136 (136) : 33 Mad 410 (LB) $ (TO) 11 Cii h Jour 570 
(£77) (FB) (Mad) # (Vol 11) 1927 Lali 149 (151) : 28 
Cri L Jour 17. 

[See (Vol 19) 1932 All 185 (186) : 33 Cri L Jour 
943].' 

[5] Prohibited articles found in the possession cf tho 
accused — Conviction based thereon will he valid. 
(Vol 20) 1933 Rang 14G (147) : 11 Rang 107 : 34 Cri 
LJour 652. 

[6] Articles of same kind seized on search — Exhibit 
numbers should be given to articles identified by 
witnesses. (Vol 21) 1934 Rang 80 (81,82) : 35 Cr L Jour 
994. 

^ 12. Signed by the witnesses.— [l] Search list not 
signed by the witnesses for the search — No presump- 
tion based upon such list can be drawn against the 
accused. (’08) 7 Cri L Jour 411 (412) : 4 Low Bur Rul 

134 . 

13. Occupant of the place searched [1] The 

words “occupant of the place 5 ' are not intended to cover 
any person who may happen to be in the place at the 
time but they refer back to fcbe person mentioned in 
S. 102. (Vol, 1) 1914 Cal 450 (470, 471) : 41 Cal 350 : 
15 Cri L Jour 385 (LB). 

14. Right of occupant to be present [1] Occu- 

pant present and demanding to be allowed to be present 
at the search must he permitted -to do so. The rule is 


one not merely of technicality but of substance. {Vol 1 
1914 Cal 456 (408) : 11 Cal 350: 15 Cri L Jour 38, 
(LB). 

[2] On search nlt’un'r insisting on keeping oecnpan 
out, tin* occupant caused hint to the. officer, ill attempt 
ing to i*o inio his home on physical resistance bein 
offered by officer. He e/.umot he held guilty Of auofienc 
under 8. 332, iVnal Code. (Vol 19) 1932 All 449 (450) 
3 1 Cri ]i Jour 439. 

[3 ] Occupant need not he pvor.ee t at the search. Tli 
section only ‘■uv « that he should In. penmlttd to dost 
(Vol 151 1928 Cal 27 (35l : 29 Cn U Jour 19 

15. Irregularities in. search. — [ 1] Irregularity in 
search does not vitiate the trial where the accused 1 
not prejudiced by tin defect (Vol 28) 1941 Kang 33 
(33;;) : 13 Cn l/ Jour 217 : 1911 Kang IiR 55 2 * (Vc 
16) 1929 AH 937 (939) : ill Cri LJour 35 * (Vul2( 
1933 Lah 899 iS10) : 31 Chi L J*.ur 733 * (Vol 21)193 
O mill 321 (323): 10 Luck 82 : 35 Cri L Jour 93 

(OB). 

(See (Vol 22) 1935 Rang 233 (233,234) : 36 C 
Ja Jour 1228). 

[See aim (Vol 29) 19 12 Omlh 221 (224) : 17 Luo 
51 (* : 13 Cri L Jour 410 * (Vol 3) 1921 Bat 508 (50f 
509) I (’25) 27 Cn L Jour 73 (73) (Lah) f (T2) 13 Ci 
h Jour 763 (76 1) (LB) (Mail) * (Vol 19) 1932 Bat 6 
(68): 19 But 821 : 33 Cri L J.uir 23*3 (LB)LTO) 11 Cj 
L Jour 453 \ hi l) : 37 Cal 167 (I >11) * (Vol 19) 193 
Bum 610 <61 1) : 33 Cri L Jour 73.1 (LB) *' (Vol 23)193 
All 873 (874) : 57 All 256 : 3(5 Cri L Jour 362 (1)15) J 
(Vol 21) 1934 Oudh 232 (232) : 35 Cn LJour 832J. 

[2] Although the failure to comply with the prov 
sinus regulatni", searches may on ,t doubt* on the bon 
/Wc.s of t.ho officer conducting the search, the evidenc 
of the search witnesses does not become inadmissible 0 
that ground. (Vol 27) 1910 Cal 85 (86) : ILR (1939) 
Oal 210 : 41 Cri L Jour 3X6 (Hi*). 

[3] Irregularity in a search may furnish a reason fc 
distrusting the evidence produced by the prosecufcioi 
(Vol 20) 1933 Nag 93 (100) ; 29 Nn!g LU 07 : 34 C 
LJour 721. 

rSeo (Vol 25) 1938 Cal 701 (702) : 10 Cri L Jour £ 
(LB). 

SECTION 104 — Note 1. 

[1] High Court can impound an alleged forged doc 
meat produced m the case before it, on revision (T< 
11 Cri L Jour 448 (449) ; 88 Cal 106 (LB). 

[2J District Magistrate cannot impound any doc 
ment which is produced in a ease ponding before a su 
ordinate Magistrate. (’04) 1 Cri L Jour 1060 (1061). 

M Document not produced under the provisions 
the Code — It cannot be impounded under this -sectio 
(’04) 1 CriL Jour 10GO (1061) (Ail), 

T4] Summons to produce issued by Magistrate w 
had no authority to issue it— Certain account boo 
produced in obedience to such summons — They canr 
be said to have been produced “under this Code”. (T 
1897 Rat 880 (880), 
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' 105. Any Magistrate may direct a search to be made in his presence of any place for the 
Magistrate may direct search of which he is competent to issue a search warrant, 
search in bis presence. 

[1882— S. 105 ; 1872— S. 378, para 2 ; 1861— S. 128.] 

PART IV. 

PREVENTION OF OFFENCES 
CHAPTER VIII. a 

Of Security for keeping the Peace and for Good Behaviour. 

A . — Security for keeping the Peace on Conviction. 

105. (2) Whenever any person accused of b Cany offence punishable under Chapter VIII of 

Ssourity foe keeping the Indian Penal Code, other than an offence punishable under section 143, 
the. peace on conviction. section 149, section 153 A or section 151 thereof, or of] assault or other 
offence involving a breach of the peace, or of abetting the sa ne °[ * * *] or any person 

accused of committing criminal intimidation, is convicted of such offence before a High Court, a 


SECTION 103-Note 1. 

[1] A Magistrate who is competent to issue a search- 
warrant under this Code can also direct a search to be 
made in his presence. (’12) 13 Cri L Jour 693 (700, 701): 
39 Cal 953 : 39 Ind App 163 (PC) * (Vol 12) 1925 All 
434 (436) : 47 All 575 : 26 Cri L Jour 1112 (DB). 

[2] Where the Magistrate does not enter the house 
or room to be searched, but stands outside it, and sends 
the complainant or the police inspector to search, he 
cannot be said “to direct th9 search to be made in his 
presence,’* (’07) 6 Cri L Jour 60 (67) : 31 Bom 438 
(DB)*(Vol 20) 1933 Lah 234 (234) : 34 Cri L Jour 252. 

SECTION 106— Synopsis. 

1. Scope of the Section. 

2. “ Person accused of any offence.” 

3. Offence punishable undr Section 143 of the 

Penal Code. 

4. Offence punishable under Section 149 of the 

Penal Code. 

5. Offence of rioting. 

6. “ Assault.” 

7,.' “ Assault or other offence involving a breach of 
«- the peace.” 

8. ** Criminal intimidation.” 

9. “ Is convicted of such offence.” 

l0. Conviction in summary trial. 

11. , Courts empowereJto act under this, Section. " 

12. u Such Court is of opinion ...... peace. 1 * : 

13. “ At the time of passing sentence.” 

14. ■' Form and contents of order under the section. 

15. “ With or without sureties.” 

16. Setting aside - of conviction— Effect of sub- 

section (2). 

17. Alteration of conviction to one under a diffe- 

,, . rent section. 

' 18; Power of appellate or revisional Court to order 

security^Sab-seeiion (3). 

IS. AppeaL 

20. . Revision. 


1. Scope of the section. — [1] The purpose of an 
order for security is not to punish but to prevent future 
commissionjof offences. If the required security is 
furnished, this purpose is considered to have been 
attained. (Vol 29) 1942 Sind 122 (128) : 44 Cri L Jour 
367 : ILR (1942) Ear 252 (DB): 

2. “Person accused of any offence.” — [1] A 
complainant cannot be ordered to give security under 
this section. (’02) 1902 Pun Re No. 3 Cr. p. 9 (10). 

3. Offence punishable under $. 143 of the Penal 
Code. — [1] Under the present section, as amended in 
1923 on a conviction under S. 148 of the Penal Code 
the accused cannot be ordered to give security for 
keeping the peace- (Vol 14) 1927 All 136 (137) : 28 
Cri L Jour 140. 

4. Offence punisliable under S. 149 of the Penal 
Code — [1] An offence under S. 149 of the Penal Code 
read with another section of tbe Penal Code, is not one 
on conviction for which the accused can be bound over 
to keep the peace. (Vol 31) 1944 All 272 (272, 273) : 46 
Cri L Jour 118 : ILR (1944) All 541 * (Vol 12) 1925 
Pat 117 (117) : 3 Pat 870 : 26 Cri L Jour 426 (DB) * 
(Vol 19) 1932 Lah 489 (489. 490) : 33 Cri L Jour 576 * 
(Vol 21) 1934 Oudh 279 (280) : 35 Cri L Jour 1159 ; 10 
Luck 100. 

[2] Separate conviction for an offence involving $ 
breach of the v peace in addition to the conviction for an 
offence under S. 149 -of the- Penal Code— This section 
will apply. (Voi 28) 1939 Mad 787 (787) : 41 Cri h 
Jour 17 * (Vol 25) 1938 Oudh 95 (96) : 39 Cri L Jour 
341. *-■ ; < v ' — ‘ \ - , - 

5. Offence of; rioting.— £ll ' An accused person 

convicted 'of rioting can be bound over, to keep the peace 
under this, section. (Vol 26) 1939 Mad 787 (787) : 41 
Cri L Jour 17 * (Vol 25) 1988 Oudh 95 (96) : 39 Cri L 
Jour 341* (Vol 10) 1923 Mad 606. (606); 25 Cri L Jour 
139. . . :■ * V ’ , . , 

S. “Assault.”— [i] In -the case of an offence of 
assault* it. is not necessary to record an . express finding 
as to a breach of the peace (Vol 10) 1923 Mad 618 
(619) 24 Cri L Jour , 455* (Vol 11) 1924 AH 306 

(207) : 46 All 105:. 25 Cri L Jour 906. 4 -\:> ; 

[But see (Vol 13) 1926 All 144 (144*. 145) : 26 Cri D 
Jour 1457.] ‘ r 1 " 
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Di ioa; 

Court of Session ortho Court of a Presidency Magistrate, :s District Magistrate, a Sub.divisio 
Magistrate or a Magistrate of the first class, 

and such Court is of opinion that it is necessary to require such person to execute a be 
for keeping the peace, 

such Court may, at the time of passing sentence on Such person, order him to execute a bond 
a sum proportionate to his means, with or without sureties, for keeping the peace during si 
period, not exceeding three years, as it thinks fit to fix. 

(2) If the conviction is set aside on appeal or otherwise, the bond so executed shall becoi 

void- 

(3) An ordor under this section may also be made by an Appellate Court d [mcludinj 
Court hearing appoals undor section 407] or by the High Court when exorcising its powers 
revision. 

[1882 — S. 3 06 ; 1372— S. 489 paras. 1 and 3, 490, 493 ; 1861— Ss. 280, 281, 28 J- 1 

[a] Ss. 20 to 26 of the Sind Frontier Regulation, 1392 (3 [III] of 3 893), are to bn road with and oonstn 
as part of this Chapter — see S. 27 of that Regulation, and S. 3, supra. 

[b] Substituted b y the Code of Criminal Procedure (Amendment) Act, 3 923 (18 [XVIII] of 1923), S. 
for “rioting/* 

[c] The words “or of assembling armed men or taking other unlawful measures with the evident intent 
of committing the same” were repealed , ibid . 

[d] Inserted , ibid. 


Section 106 ( contd.) 

7. “Assault or other offence involving a breach 
of the peace.” — [1] Assault is an offence which in- 
volves a breach of the peace within tho meaning of the 
section. (Vol 20) 1933 All 609 (611) : 55 Ail 860 • 34 
Cri L Jour 869 (DB)*(Vol 6) 1919 Mad 770 (771, 772} : 
19 Cri L Jour 929 *(Vol 11) 1921 All 306 (307) : 46 All 
105: 25 Cri L Jour 906. 

[2] The breach of the peace contemplated hy tho 
section is not necessarily a breach of the public peace. 
(Vol 20} 1933 All 609 (611) : 05 All 850: 34 Cri L J our 
859 (DB) * (Vol 6) 1919 Mad 770 (771, 77 ) : 19 Cri L 
Jour 929 (Dissenting from. (Vol 3) 1916 Mad 829 : 16 
Cri L Jour 611). 

[3] The following case holds that the more use of 
abusive language and causing disturbance by disorderly 
behaviour, without resort to actual violence or threats 
of violence, will not amount to a breach of the peace. 
(Vol 8) 1921 All 35 (36,37) : 22 Cri L Jour 663. 

[4] A contrary view has been taken in thn follow- 
ing cases (Vol 27) 1940 Rang 50 (52) : 1940 Rang L R 
256: 41 Cri L Jour 421 ft (Vol 25) 1938 Mad 795 (795): 
40 Cri L Jour 165 ft (Vol 23) 1936 All 140 (141) : 37 
Cri Ij Jour 385. 

[5] The words “offence involving a breach of the 
peace” must mean an offence, one of the constituting 
elements of which is the commission of or the intention 
to commit a breach of the peace on the part of the 
offender. (Vol 27) 1940 Rang 95 (96) : 41 Cri L Jour 
495 * (Vol 26) 1939 Cal 484 (484) : ILR (1939) 2 Cal 
261 : 40 Cri L Jour 836 (DB) * (Vol 6) 1919 Bom 150 
(150, 151) i 43 Bom 554 : 20 Cri L Jour 543 (DB) * 
(Vol 7) 1920 Bom 402 (406, 407) : 22 Cri L Jour 513 
(DB) * (Vol 11) 1924 Lab 311 (312) : 24 Cri L Jour 
271 ft (Vol 11) 1924 Mad 808 (808, 809) : 47 Mad 846: 
25 Cri L Jour 1096 * (*06) 3 Cri L Jour 461 (462) : 29 
Mad 190. 


[See however (Vol 27) 1940 Rang 50 (52) : 1940 
Rang L R 256 : 41 Cri L Jour 421 (dissented) (Vol 18) 
1931 Cal 645 (DB) * (Vol 26) 1939 Oudh 45 (47) : 14 
Iiubk 860 : 40 Cri L Jbxrt 183i] 


[6] The offence of causing hurt or grievous bur; 
an offence “involving a broach of the peace”. (Vol 1 
1933 All 609 (611) : 55 All 850 : 34 Cri L Jour f 
(DB) 1 (Vol 21) 1934 Oudh 425 (426) : 9 Luck 27 
35 Cri h J our 234 * (Vol 16) 1929 All 349 (350) : 
Ail 520 : 30 Cri h Jour GHfl. ((Vol 14) 1927 All 157 : 
All 131 : 23 Cri L Jour 88 and (Vol 13) 1? 
All 144 : 26 Cn b Jour 145 Explained) * (Vol 19) If 
Lah 435 (436) : 33 Lab 336 : 33 Cri h Jour 741 
(Vol 10) 1923 Mad 618 (619) : 24 Cri L Jour 455 * 0 
6) 1919 Mad 770 (771, 772):M9 Cri L Jour 929. ((Vol 
1916 Mad H29 : 16 Cri Ij Jour Gil Dissented from 
(Vol 14) 1927 Oudh 101 (102) : 23 Cri L Jour 144 (D 
({Vol 8) 1921 Oudh 140 dissented from.) ft (’05) 2 < 
Ij Jour 720 (721) : 3 Low Bur Rul 30. 

[See however (Vol 8) 1921 Oudh 140 (140, 141).] 

[7] Offenco of criminal trespass — Entry made w 
intent to commit offence of hurt or assault — Su 
criminal trespass will be an “ofTonce involving a brea 
of the peace.’* {*03} 7 Cal WN 25 (26) (DB) ft (’73) 
Snth WRCr 37 (37) (DB) ft (Vol 12) 1925 Bah 6 
(621) : 26 Cri L Jour 1462 ft (Vol 4) 1917 Low Bur 
(77) : 8 Low Bur Rul 463 : 18 Cri L Jour 8 
(Vol 7) 1920 All 164 (164) : 42 Ail 345 : 21 Cri L Jc 
288 ft (’03) 30 Cal 93 (94). 

[See however (Vol 26) 19$9 Cal 320 (320) : 40 < 
L Jour 721 (DB) ft (Vol 26) 1939 Oudh 45 (47) : 
Luck 360 : 40 Cri L Jour 183.) 

[8] Entry made with intent to commit theft oi 
have sexual intercourse with the complainant’s wife 
The criminal trespass will not be an offence involvinj 
breach of the peace. (*08) 8 Cri L Jour 476 (478) 
Low Bur Rul 277 ft (‘97) 25 Cal 628 (630) (DB). 

[9] An offence under 8. 510 Penal Code, is not 
offence involving a breach of the peace and a pen 
convicted of it cannot therefore be ordered to exeout 
bond to -ke^p the peace under this section. (Vol 
1940 Mad 755 (755) : 42 Cri L Jour 16. 

[10] An offence not requiring the commission of, 
the intention to commit a breach of the peace a 
necessary element tberteoL is not one involving a bres 
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of the peace, (Vol 27) 1940 Mad 55 (56) : 41 Cri L 
Jour 235 ft (Vol 26) 1939 Oudh 88 (39) : 40 Cri L Jour 
138 ft (’97) 1 Cal W N 186 (187) (DB) ft (’93-1900) 
1893-1900 Low Bur Bui 630 (630) ft (’92) 1892 Bat 
622 (622) ft (*67) 7 Suth W R Cr 57 (58) <DB) ft (Vol 
10) 1923 Mad 618 (619) : 24 Cri L Jour 455 ft (Vol 14) 
1927 AH 136 (137) : 28 Cri L Jour 140 ft (Vol 13) 1926 
Lah 675 (675, 676) : 27 Cri L Jour 571 ft (Vol 11) 
1924 Lah 311 (312); 24 Cri L Jour 271ft (Vol 27) 1940 
Oudh 323 (324) ; 41 Cri L Jour 505 ft (’04) 2 Low Bur 
Bui 125 (125)* 


[11] In the course of commission of offence not com- 
prising of breach of the peace as a necessary element 
thereof, the accused, as a matter of fact doing acts 
involving breach of the peace, or which are likely to 
lead to a breach of the peace, or which are likely t<* 
provoke persons, other than the offender to commit a 
breach of peace. — Offence itself is not one “involving 
a breaohof the peace.” (Vol 26) 1939 Cal 484 (484) : 
ILR (1939) 2 Cal 261 ; 40 Cri L Jour 836 (DB) ft (Vol 
27) 1940 Oudh 323 (324) : 41 Cri L Jour 505 ft (’09) 9 
Cri L Jour 83 (88) (Mad) ft (’91) 2 Weir 48 (48) ft (Vol 
27) 1940 Rang 50 (52) : 1940 Rang L R 256 : 41 Cri 
L Jour 421 ft (Vol 27) 1940 Rang 95 (96) : 41 Cri L 
Jour 495 ft (Vol 17) 1930 Cal 802 (803) ; 32 Cri L Jour 
359 ft (Vol 19) 1932 Oudh 33 (33, 84) ; 7 Luck 573 : 
33 Cri L Jour 193 (DB) ft (1900—02) 1 Low Bur Rul 
262 1262) ft (Vol 8) 1921 Lah 96 (97) ; 2 Lah 279 ; 22 
Cri L Jour 709 ft (’99) 2 Weir 47 (47). 

[12] If, in committing an offence, of which a breach of 
the peace is not an element, the accused does commit 
acts amounting to a breach of the peace he should be 
charged oi and convicted for the offence of which such 
breach of the peace is an element [See (Vol 19) 1932 
Oudh 33 (34) ; 7 Luck 573 : 33 Cr L Jour 193 (DB). 


[13] Offences of rape or an attempt to rape which 
necessarily involves an assault upon the person against 
whom the offence is committed is one involving a breach 
of the peace. (Vol 25) 1933 Mad 615 (615) ; 39 Or L 
Jour 816. 

8. "Criminal intimidation," — [1] There should 
be a oonviction for criminal intimidation ; the mere 
fact that the facts of the case disclose the commission 
of such an offenoe by the accused is not enough (’IQ) 
11 Cri L Jour 680 (681) ft (Vol 8) 1921 Lah 96 (97) ; 
2 Lah 279: 22 Cri h Jour 709 ft (’04) 1 Ori L Jour 447 
( 449 ),. 


9, "Is convicted of suoh offence,”— [t] The 
jurisdiction to pass an order for security under this 
section arises only aon conviction of an accused*person for 
any of the offences mentioned therein. (’75) 24 Suth 
WR Or 10 (10) ft £06) 3 Oal L Rep 72 (73) (DB). 

[2] Accused person acquitted— He cannot be ordered 
to give security under this seotipn. (’74) 22 Suth W R 
Cr 9 (10) (DB). 

[3) The oonviction must be for one of the offences 
mentioned in this section* (Vol 28} 1941 Had 488 (489): 
43 Cri L Jour 40* 


[4] Accused convicted under S. 504 Penal Code- 
Magistrate passing order for security under this section 
—Held that as the facts disclosed an offence of assault, 
the error in the order of the Magistrate was only one of 
form and not of substance— High Court refused to 
interfere* (Vol 26) .1939 Cal 484 (485) ; ILR (1939) 
2 Cal 261 : 40 Cri L Jour 836 (DB). 


[See also (Vol 27) 1940 Bang 50 (58) ; 1940 Bang 


[5] Accused convicted of an attempt to commit one 
of the offences mentioned in the section — There is no 
jurisdiction to pass an order for security against him on 
such conviction. (’80) 3 Shome L R 33. 

10. Conviction in summary trial.— [1] Accused 
convicted in a sammary trial— Order for security 
under this section can be passed. (*86) 1886 All WN 181 
(I81)ft(*04) 1 Cri L Jour 1054 (1055): 7 Oudh Cas 338. 

11. Courts empowered to act under this 
section — [1] A Bench of Honorary Presidency 
Magistrates having powers of Presidency Magistrate 
conferred under S. 18 can take action under this section. 
(’05) 2 Ori L Jour 770 (773, 774) (DB) (Bom). 

12, “Such Court is of opinion ... peace, ” — [1] 
Person convicted and sentenced for one of the offences 
mentioned in this section — It is necessary that Court 
should be of opinion that “it is necessary to require such 
person to execute a bond for keeping the peace.”(Vol 14) 
1927 Pat 37 (37, 38) : 27 Cri L Jour 1X12 ft (Vol 20) 
1933 All 609 (611) : 55 All 850 : 34 Cri L Jour 
859 (DB) ft (Vol 26) 1939 Cal 320 (320) : 40 Cri L Jour 
721 (DB). 

[2] In forming the opinion the Magistrate must take 
into consideration only the legal evidence and should 
not act on the statement made by the prosecution. (Vol 
30) 1943 Mad 169 (170) : 44 Cri L Jour 321. 

[S] If the circumstances indicate that a breach of the 
peace is likely to recur, an order for seourity is justified 
otherwise not. (Vol 30) 1943 Mad 169 (170) : 44 Cri L 
Jour 321 * (Vol 23) 1936 Pat 36 (37) : 37 Cri L Jour 63 
ft (Vol 16) 1929 All 3*9 (350) : 51 All 540: 30 Cri L Jour 
686 * (’70) 13 Suth WR Cr 73 (75) (DB) * (Vol 5) 1918 
Pat 252 (253) : 19 Cri L Jour 1000 (DB) ft (Vol 3) 
1916 Mad 1035 (1035) : 16 Cri L Jour 700. 

[4] Accused sentenced to a long term of imprion- 
meut or transportation — Order for security is unneces- 
s arv. (’09) 10 Cri L Jour 69 (72) : 5 Low Bur Rul 34 
(KB). 

[5] If the order for security would have the effect os 
preventing the accused from exercising his legal rightf 
such an order should not be made. £07) 6 Cri L Jour 
40 (41) ft (’07) 6 Cri L Jour 321 (325) (DB) * (’07) 5 ; 
Ori L Jour 19 (21) (DB). 

[6] Offence committed being petty one, this section 
should be very sparingly invoked. (Vol 30) 1943 Mad 
169 (170) : 44 Cri L Jour 321 * (Vol 25) 1938 Mad 795 
(795) : 40 Cri L Jour 165. 

[7] Period for which bond is required to be furnished 
should be in proportion to gravity of offence committed. 
(Vol .30) 1943 Mad 169 (170), 

[8] It is desirable that Court should "record its rea- 

sons for forming an opinion that it is necessary to 
require security though there is no provision - for doing 
so, (Voi 29) 1942 Mad 501 (501) * \ (Vol 20) 1933 All 
609 (611, 612) ; 55 All 850,134 Ori L Jour 859 (DB)* • 

13, "At the time of passing sentence,”— [1] An 

order for seourity under this. section must be passed at 
the time of the conviction and the passing of a sentence* - 
£71) 15 Sutb WR Or 56 (56) (DB) **(Vol 11) 1924 All 
230 (231) : 25 Cri L Jour 965 * £72) 4 N W P H 0 B 
154(155). ' ’ 

[2] The order must be part of the decision in the 

main case. (Vol 12) 1925 AH 443 (444) : 28 Cri 
L Jour 981. . - ' 

[3] Court must not only record a conviction but pats 
a substantive sentence. £08} 2 Low Bur Rul*#; (Mfcr, ^ 
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j 5 # Security for keeping the Peace in other Gases and security for Good 

Behaviour 

107. (1) Whenever a Presidency Magistrate, District Magistrate, Sub-divisional Magistral 

Security for keeping or Magistrate of the first class is informed that any person is likely t 
the peace in other cases. commit a breach of the peace or disturb the public tranquility or to d 
any wrongful act that may probably occasion a breach of the peace, or disturb the publi 


Section 106 ( contd .) 

[4] Restriction as to order for security being passed 
at the time of passing a sentence does not apply to ap- 
pellate or revisional Court ordering security under sub-s 
(3). (Yol 15) 1928 Bom 134 (135) : 29 Cri L Jour 502 
(DB). 

[5] No notice to show cause why security should not 
be required is necessary before an order is passed under 
this section. (Vol 30) 1943 Mad 406 (406): 41 Cri L Jour 
639 * (Vol 23) 1936 Pat 36 (37) : 37 Cri L Jour 63 * 
(Yol 11) 1924 All 230 (231) : 25 Cri L Jour 965. 

[See however (Vol 14) 1927 Pat 37 (38) : 27 Cri 
L Jour 1112. 

14. Form and contents of order under the sec- 
tion. — [1] Courts have no power to require security for 
good behaviour under this section. (’71) 1871 Rat 48 
(49) (DB)*(’81) 1881 All WN 154 (154,155)*(’83) 9 Ca 1 
215 (217)*(Vol 5) 1918 All 95 (95) : 19 Cri L Jour 439. 

[2] Order which directs that the prisoner shall, at 
the conclusion of the term of his imprisonment, execute 
a bond for keeping the peace would not be a proper 
order under the section. (’75) 7 NWPHCR 328 (329) 
(’72) 4 NWPHCR, 154 (155) * (’67) 7 Suth WR Cr 14 
(15) (DB). 

[3] Order under the section must specify the amount 
for which security is required. (’81) 1881 All WN 86 
( 86 ). 

[4] Court has no power to order that securities under 
this section should be furnished in landed property, 
(’04) 1 All L Jour 162n (162n). 

15. “With or wthout sureties”— [1] Court can- 
not direct that a particular person must be one of the 
sureties. (Yol 5) 1918 All 95 (95) ; 19- Cri L Jour 439, 

[2] Order requiring a surety for a higher amount 
than that for which the accused is directed to execute 
bond is“ wrong. (’12)13Gri L Jour 482 (482) (Low 
Bur). 

16. Setting aside of coniviction — Effect of 
sub-section (2). — [l] Conviction set aside— The order 
for security based on such conviction, also automati- 
cally falls to the ground. (Yol 4) 1917 Pat 500 (501) : 
18 Cri L Jour 987 * (Yol 12) 1925 Pat 17 (201 : 25 
Cri L Jour 919 (DB) * (Yol 11) 1924 All 696 (698) : 
25 Cri L Jour 481 * (Yol 9) ,1922 All 184 (185) : 28 Cri 
L Jour 72 # (1900) 27 Cal 566 (570) ; 4 Cal WN 546 
U>B). . 

* 17- Alteration of conviction to one under a differ- 
ent section. — [1] Conviction not set aside in appeal but 
ntejfefly altered to one under a different section, also 
wtthm' tho ambit of S. 100 — The order for security can 
to .stand. (Yol 8) 1921 All 261 (262) : 22 

1940 Oudh 328 (324) : 41 Cri 

Jo. Rower of appellate or revisional Court to 
£^er security —Sub-sec tion( 3). — [ l]This Code, by eruwst- 
► has expressly empowerd an Appellate 

to pass an order 


(375, 376) ; 20 Cri L Jour 302 * (Vol 5) 1918 Nag € 
(65) : 20 Cri L Jour 760 * (’05) 1905 Pun Re No, 2 
Cr p. 49 (49) : 2 Cri L Jour 190. 

[2] The words “including a Court hearing appea' 
under S. 407” did not originally occur in the sul 
section, but were added by the amendments made i 
1923. The amendment makes it clear that an Appe 
late Court can require security under the section, eve 
in cases wln*re. the original trial was before a Magi 
trate of the second or third class. (Yol 14) 1927 Pat 3 
(37): 27 Cri L Jour 1112. 

[3] Power under sub-s (3) cannot bo oxercised whei 
the offence, for which the accused is convicted does n< 
fall within the purview of sub-section (1). (Yol 10) 195 
Mad 133 (133) : 25 Cri L Jour 294 * (’02) 29 Cal 3$ 
(394) : C Cal WN 678 (DB) * (’01) 1901 Pun L 
No. 127 p. 334 (335). 

[4] District Magistrate, exercising powers of revisio] 
has no power to order security under this section, (V 
5) 1918 All 216 (216) : 19 Cri L Jour 732 * (’97-01) 
Upp Bur 9 (10). 

19. Appeal. — [l] No appeal willlie against an ord 
to furnish security under this section. (’89) 2 We 
460 (460). 

[2] Where the right of appeal depends on the lengl 
of the period to which the accused is sentenced i 
imprisonment, the mere fact that he has teen order* 
to give security under this section will not enable bi 
to appeal, if otherwise he cannot do so, although tl 
period of imprisonment, to which ho would become iiabl 
in case of his non-compliance with the order, added 
the substantive sentence passed against him, wou 
reach or exceed the appealable limit, (’04) 1 Cri L Joi 
1054 (1055) ; 7 Oudh Cas 338# (Vol 22) 1935 Rang 3f 
(363) : 13 Rang 287 : 36 Ori L Jour 1510 * (’89) 
Weir 460 (460). 

[3] Appellate Court can while upholding the eo] 
viction, set aside the order for security to keep the peac 
passed against the acoused under this section. (’03) S 
Cal 101 (102) * (‘81) 1881 Alt WN 154 (155) * ’7d) 1 
Suth WRCr 78 (74,75) (DB), 

20. Revision. —[1] Question of requiring securii 
for keeping the peace is a matter left largely to the di 
cretion of the Court convicting the aecused— High Cou 
in revision will generally be reluctant to interfere wii 
the exercise of such discretion- (Vol 8) 1921 Bat 41 
(473) * (’04) 1 Cri h Jour 3 (4) ; 6 Bom LR 34 (DB; 
(Yol 7) 1920 All 164 (164) : 42 All 345 : 21 Cri L Jd 
288, 

[2] High Court can interfere if the eircomst&n* 
of any case require such interference. (Yol 19) 1926 i 
168 (168): 27 Cri L Jour 240. 

SECTION 107— Synopsis. 

1. Scope and object of the section. 

2. if Is informed.” 

3. Whether proceedings can be initiated on ord< 

of superior Court. 

4. Information which has already been subject 

judicial proceedings, whether can be bssis 
action under this section. 
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tranquillity, the Magistrate a r if in his opinion there is sufficient ground for proceeding 1 may, in 
manner hereinafter provided, require such person to show cause why he should not be ordered to 
execute a bond, with or without sureties, for keeping the peace for such period not exceeding one 
year as the Magistrate thinks fit' to fix. 

(2) Proceedings shall not be taken under this section unless either the person informed 
against or the place where the breach of the peace or disturbance is apprehended, is within the 
local limits of such Magistrate’s jurisdiction, and no proceeding shall be taken before any Magis- 
trate, other than a Chief Presidency or District Magistrate, unless both the person informed 
against and the place where the breach of the peace or disturbance is apprehended, are within 
the local limits of the Magistrate’s jurisdiction. 


{3) When any Magistrate not empowered to proceed under sub-section ( 1 ) has reason to 
Procedure of Magistrate believe that any person is likely to commit a breach of the peace or 
not empowered to act disturb the public tranquillity or to do any wrongful act that may pro- 
under sub-section (1). bably occasion a breach of the peace or disturb the public tranquillity and 
that such breach of the peace or disturbance cannot be prevented otherwise than by detaining 
such person in custody, such Magistrate may, after recording his reasons, issue a warrant for 
his arrest (if he is not already in custody or before the Court, and may send him before a 
Magistrate empowered to deal with the case, together with copy of his reasons. 


(4) A Magistrate before whom a person is sent under b .sub-section (5) ] may in his 
discretion detain such person in custody Spending further action by himself under this 
Chapter]. 

[1882— Ss. 107, 108 ; 1872— Sfl. 491, 494, proviso, 49S, para 1 ; 502, para 7 ; 1861— Ss. 282, 285 and 


289. 


[a] Inserted by the Code of Criminal Procedure {Amendment) Act, 1923 (18 [XVIII] of 1923), S. 16. 

[b] Substituted , ibtd., for “this section. *’ 

[c] Substituted ibid., for “until the completion of the inquiry hereinafter prescribed’*. 


Objects and Reasons 


“Clause 107. — We have amended this clause. As 
t stood, proceedings could not be taken against a 
person outside the jurisdiction, although he might be 
instigating a breaoh of the peace within the jurisdiction 
but, as such extended power requires careful exercise, 
we have provided that the phwer of taking action in 
such cases shall only be exercised by Chief Presidency 


Section 107 (contdt) 

5. Information under this section is not “ com- 

plain t.“ 

6. Person proceeded against whether entitled to a 

copy of information received by Magistrate. 

7. Whether suit for malicious prosecution lies in 
■v* respect of information given under this section. 

% Whether suit for defamation lies in respect of 
information under this section. 

9. “ Any person is likely to commit a breach of the 
peace or disturb the public tranquillity.”: * 

,10. ** Wrongful act that may’ probably occasion a 
breach of the peace or disturb the public 
, tranquillity.” 

11. Disturbance of public tranquillity. 

. 12 . “If in his opinion there is sufficient ground 
for proceeding.*’ 

Power of Magistrate to call for report from Police 
, or Subordinate Magistrate. 

$ 14*, May require him to show cause. 

U. Burden of proof. 

or ;^ithpu$. sureties.” 


or District Magistrates. 

We can find no reason for conferring powers Under 
subrseotion (3) of this clause (formerly clause 108), 
which relates to inferior Courts,: on Courts of Session 
and High Courts ; so we have limited the. sub-section 
to Magistrates not empowered to act under .sub-section 
(I).”— S.C.R., 1898. . 


17. Territorial jurisdiction. ' 

18. Transfer of proceedings to another Magistrate 

for disposal. 

19. Sub-sections (3) and (4).~ 

20. Revision, , ' - - “ 

1. Scope and object of the section.— [lj Person. con- 
victed of an offence falling .within section 106— Magis- 
trate failing to avail himself of his, powers, under that 
section— He cannot draw up proceedings against the 
accused under the. present, section,- on - the same 
materials. (’71) 3 NWPHQR96 (97), , 

. [2] This section is , intended to prevent local hashes 
between persons over property or women -or. other 
similar objects of disagreement. (Vol 30) 1943 Pesb 41 
(42) : 44 Cri L Jour 478. - 

[3] The section is not intended few the’ punishment 
of past offences, but for. the prevention of a’cts that 
may amount to or. lead to a breach of peace hereafter. 
(Vol 29) 1942 Sind 122 (128): 44 Cri L Jbur>67: 
ILR (1942) Ear 252 (DB) * (Vol 30) 1943' Mad 894 
(394) : 44 Cri L Jour 756 * (Vol 25) 1938 C#5$3 
(583, 584) s H9£ri,L Jour 992 (DBV *(Vol 24> l?3}9fea 
356 (356) t 88 Cri L Jour 699. (6verruled>$u another 
point- in (Vol 27) 1940 Mid 

315 A. 'VL' 
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Cri L Jour 238 (FB)) * (Vol 18) 1931 Lah 191 (193) : 
12 Lah 457 : 32 Cri L Jour 1207 * (’08) 8 Cri L Jour 
128 (129) : 35 Cal 674 : 8 Cal L Jour 68 (DB) * (’04). 
6 Bom LR 683 (664) : 1 Cri L Jour 755. 

[See (’95) 1895 Rat 830 (881) (SB).] 

[4] Acts alleged as giving rise to an apprehension of 
breach of peace on the part of a person constituting 
In themselves specific offences for which he may be 
punished — Section applies. (Vol 5) 1918 Pat 183 (185) ; 
19 Cri Ii Jour 246. 

[5J It is not illegal for a Magistrate in proceedings 
under this section to admit evidence of a specific charge 
or offence which is the subject of a separate, ourrent 
trial. (Vol 90) 1943 Mad 394 (394) : 44 Cri L Jour 756. 

[6] Magistrate has no power to order attachment of 
property in proceedings under this section. -(Vol 11) 
1924 Oudh 345 (346) : 25 Cr L Jour 350. 

[7] Institution of proceedings under the section- 
information proving fals6 — Court has no power to act 
under section 250. (Vol 22) 1935 Lah 29 (30). 

[8] Question as to the morality or otherwise of 
actions of contending parties are irrelevant in proceed- 
ings under this seotion. (Vol 26) 1939 Sind 238 (240) : 
40 Cri L Jour 803 : 1 L R (1940) Kar 113. 

[9] Dispute as to the possession of certain moveable 
property — Proceedings under this seotion started — Ela- 
borate enquiry as to the ownership and title is entirely 
out of place, (’36) 19 Nag L Jour 264 (267). 


2. '* Is informed [l] A Magistrate has no 
jurisdiction under this section to proceed against any 
person where there is no information against him. 
(Vol 7) 1920 Lah 100 (100) ; 21 Cri L Jour 5U. 

[2] There is no restriction as to the source of the 
information on which a Magistrate can act under this 
section. (’81) 3 All 545(553) (FB) * (’67) 8 Suth WR 
Cr 79 (80) * (Yol 17) 1930 Mad 975 (976) : 54 Mad 
422 : 32 Cri L Jour 217 (DB) * (Vol 19) 1932 All 670 
(672) : 54 All 1036 : 34 Cri L Jour 42 * (’69) 4 Bang 
LB 46 (51) : 12 Suth WR Cr 60 (FB) * ( 71) 8 Bom H 
OR Cr 162 (163) (DB) *(*69) 6 Bom BCR Cr 1 (5) (DB)* 
(1884) 2 Mad HCR 240 (242) (DB)* (Vol 13) 1926 Mad 
521 (524): 49 Mad 315 (DB) * (Yol 9) 1922 Oudh 273 

IC\f7 A 


3 4 Whether proceedings can be initiated on orders 
of superior Court — [1] An assault case in which the 
ecoused was fined was brought to the notice of the High 
Court by the complainant preferring a petition to it— 
High Court directed the Magistrate to summon the 
accused to show cause why he should not be ordered to 
furnish security to keep peace — that High Court 
had power under S. 297 of the Code of 1872 (now 

S. 439) to do so, (’81) 3 AU 545 (548, 553) (FB). 

[8] Magistrate should not draw up proceedings 
^t^rely because the District Magistrate directs him to do 
(649) : 24 Cri L Jour 367 

.3} Sessions Judge cannot set aside in revision order 
_ refusing to draw up proceedings and 
_ n to draw up proceedings. (Yol 12) 1925 Ca) 
m b Jour 679 (DB), 

-hus a Wy bean subject oi 
nafomi catL basis of acttor 



* (Vol 27) 1940 Rang 189 (190) : 41 Cri L Jour 85i 
1940 Rang LB 226. 

[2] On general principles of justice, a person shoe 
not be vexed repeatedly with proceedings under it . 
the same facts as those which formed the foundatii 
for previous proceedings wherein those facts were foui 
insufficient to justify an order for security. (’13) 14 ( 
L Jour 559 (560, 561) ; 36 Mad 315 (DB) * (Vol 5) 19! 
Mad 556 (556) : 41 Mad 246 : 18 Cri L Jour 878 (DB) 
(Yol 16) 1929 Mad 842 (844) ; 30 Cri h Jour 931. 

[See (’71) 3 NWPH CR 96 [97).] 

[See also (13) 14 Cri L Jour 189 (189) (DB).] 

[3] Prior order with reference to an ‘ 'informatioi 
not finally disposing of the matter— Proceedings can 
started again on the same basis. (Vol 16) 1929 Cal 5< 
(506, 507) : 31 Cri L Jour 58 ,(DB)*(’1S) 14 Cri L Jo 
559 (560) : 36 Mad 315 (DB) * (Vol 19) 1932 Cal 81 
(865) : 59 Cal 1484 ; 33 Cri L Jour 858 (DB). 

[4] Criminal prosecution and security proceedin 
against a person on the same facts — Failure of crimin 
prosecution is no bar to proceeding under this sectio 
(Vol 9) 1922 Oudh 273 (274, 275). 

5. Information under this section is not a “ Co: 
plaint.”— [1] An information under this section is r 
a “complaint” within S. 4 (1) (h). (Vol 19) 1932 i 
670 (671) : 54 All 1036 : 34 Cri L Jour 42 * (Vol 1 
1924 Lab 630 (630) : 25 Cri L Jour 89 * (Vol 15) 19 
Lah 694 (694) : 29 Cri L Jour 866. 

6. Person proceeded against, whether entitled t( 
copy of information received by Magistrate. — [1] ] 
formation received by a Magistrate does not form “pi 
of the record” within S. 548 — Person ordered to sh 
cause why he should not be required to give security 
not entitled to a copy of information on which order 
based. (Vol 17) 1930 Mad 975 (977); 54 Mad 422 : 
Cri L Jour 217. 

7. Whether suit for malicious prosecution lies 
respect of ' information given under this section — | 
Proceedings under this section are of a quasi crimb 
nature and can give rise to an action for damages 
malicious prosecution, (Vol 6) 1919 All 388 (389) : 
AU 503 (DB) * (Vol 8) 1921 AU 173 (173) : 43 , 
402 (DB) * (Vol 25) 1938 AU 49 (50) ; ILR (19: 
AU 89 (DB) * (Vol 2) 1915 Cal 79 (81) (DB) #{’ 
17QalL Jour 105 (114) (DB). 

[But see (1902) 13 Mad b Jour 370 (370) (DB] 
(Yol 13) 1926-Mad 521 (522, 524) ; 49 Mad 315 (DB) 

[2] No suit for malicious prosecution lies in respeel 
proceedings under this sectsoa jl they have not b< 
started without reasonable and probable cause. (Yol 
1925 Pat 469 (470). 

8. Whether suit for defamation- lies in respect of in 
mation under this section.— *[1] Statements container 
an information to the Magistrate under this seel 
cannot be made the ground of a suit for defamai 
against the informant. (Vol 13) 1926 Mad 521 (i 
525): 49 Mad 315 (DB)*{1S) 17 Cal L Jour 105 (3 
(DB) (Cal).] 

[2] Statement made by witnesses to a police ofl 
to whom the Magistrate has referred for investiga 
and report the information— Statements are privila 
(Yol 13} 1926 Mad 521 (524, 523) : 49 Mad 315 (I 

9, “Any person is likely to commit a bread 
the peace or disturb the public tranquillity.”— [d] 
information on which proceedings can be started ui 

-Ctrt— II* f. 1 J JL-JlS' 1-. ^ ^ 
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Section 107 (contd.) 

person to be proceeded against is likely to commit a 
breach of the peaoe or disturb the public tranquillity or 
do any wrongful act that may probably occasion a 
breach of the peaoe or disturb the public tranquillity. 
Vol 30) 1943 Lah 99 (99. 100) : 44 Cri L Jour 508 * 
Vol 26) 1939 Lah 363 (364): 40 Cri L Jour 901 : 
ILB (1939) Lah 554 *(’04)1 Cri L Jour 696 (697): 

1 All L Jour 418 * (’66) 6 Suth WB Or 93 (93) (DB). 

[2] The information must be of a clear and de- 
finite kind directly affecting the person against whom 
proceedings are to be drawn up. (’84) 6 All 26 (30) 
(FB) *(Vol 9) 1922 Cal 97 (99) : 24 Cri L Jour 230 
(DB) *(Vol8) 1921 Pat 440 (443) : 22 Cri L Jour 745 
*(Vol 1) 1914 Sind 8 (11) : 8 Sind LB 207 : 16 Cri L 
(Tour 235 (DB). 

[See (’04) 1 Cri L Jour 58 (59) : 8 Cal WN 180 
(DB) ]. 

[3] The jurisdiction to bind over a person in proceed- 
ings commenced under the section arises only when it 
is proved by definite evidence of facts that he is likely 
to do any of the acts specified therein. (Yol 18) 1931 
Lah 184 (184) : 32 Cri L Jour 693 *(Vol 7) 1920 Nag 
203 (203) : 21 Cri L Jour 560 *(Voi 7) 1920 Pat 687 
(688) : 22 Cri L Jour 86 *(Vol 1) 1914 All 268 (269) : 
37 All 33 : 16 Cri L Jour 46 *(Vol 18) 1931 Lah 191 
(193) : 12 Lah 457 : 32 Cri L Jour 1207 *(Vol 6) 1919 
Pat 22 (24) : 20 Cri L Jeur 194 (DB). 

[4] Proceedings under this section cannot be com- 
menced on the basis of information merely containing 
vague recitais borrowed from the words of section. 
(Vol 16) 1929 Pat 67 (68) : 30 Cri L Jour 492 *(Vol 18) 
1931 Pat 347 (349) : 32 Cri L Jour 1014. 

[5] Mere statement that the person in question is 
using threats ot violence to the opposite party is not 
sufficient to justify action being taken (Vol 19) 1922 
Pat 209 (209) : 25 Cri L Jour 369. 

[6] Magistrate can start proceedings under this 
section although information on which he acts does not 
give details (Vol 27) 1940 Mad 23 (26) : ILB (1940) 
Mad 335: 41 Cri L Jour 238 (FB): ((Vol 5) 1918 All 93 : 
19 Cri L Jour 876 followed). 

[7J Enmity or ill-feeling between two parties is no 
ground for instituting proceedings under this section 
against one or both of them. (Vol 15) 1928 Lah 243 
' (244) : 29 Cri L Jour 417 *(Vol 1) 1914 Oudh 305 (306): 
15' Cri L Jour 721 *(’04)1 Cri L Jour 696 (697): 
1 All L Jour 418 *(’94) 7 CPLB Cr 9 (10) (DB) *(Vol 9) 
1922 Cal 97 (99) : 24 Cri L Jo*r 230 *(Vol i) 1917 All 
421 (423) : 17 Cri L Jour 484 *{Vol 15) 1928 Lah 863 
(864) : 29 Cri L Jour 714. 

[8] Party boycotting another party. He eannot be 
bound over. (’13) 14 Cri L Jour 238 (238) (AH). 

[9] , Dispute between two parties. No action can be 
taken against any one of the persons interested in .the 
dispute unless facts show that he is likeiy to commit'a 
breach of the peace or do any of the other acts 
mentioned in the section. (Vo! 17) 1930 All 408 (409): 
31 Cri L Jour 710 : 52 All 593 *(Vol 30) 1943 Pat 417 
(418) : 45 Cri L Jour 406 *(Vol 9) 1922 Cal 97 (99) : 
24 Cri L Jour 230 *(’11) 12 Cri L Jour 186 (186) : 
: (tiab) *(Vol 3) 1916 All 100 (100) : 17 Cri L Jour 400: 

38 All 468 *(Vol 7) 1920 Pat 687 (688): 22 Cri L Jour 
1 Sfc*(’84) 1 Cri L Jour 58 (59) : 8 Cal WN 180 (DB) 
*(Vol 21) 1934 Pesh 21 (21) : 35 Cri L Jour 963 *(’74) 
2l Suth WB Cr 2 (3, 4) (DB). 

• [10] Proceedings can be drawn up under the 


section against persons likely to abet the commission of 
the acts mentioned in it (Vol 9) 1922 Nag 180 (181) : 

23 Cri L Jour 394 *{’841 6 All 26 (29) (FB) *(’12) 13 
Cri L Jour 170 (172) : 33 All 775 *(’04) 1 Cri L Jour 
344 (348) : 31 Cal 350 (DB) *(Vol 3) 1916 Pat 52 (53) ; 

1 Pat L Jour 361 a 18 Cri L Jour 374 (DB). 

[See also (Vol 26) 1939 Lah 363 (364) : ILB (1939) 
Lah 554 : 40 Cri L Jour 901]. 

[But see (’12) 13 Cri L Jour 126 (126) : 1912 Pun . 
Be No 4 Cr]. 

[11] Person cannot be bound over to keep the peace 
merely because his servants, agents, or partisans are 
likely to break the peace or disturb the public tran- 
quillity l ’82) 10 Cal L Bep 430 (432) (DB) *(’72) 

9 Beng LR 229 (234) : 18 Suth WB Cr 11 (11) (DB) 
*(’04) 1 Cri L Jour 696 (697) : 1 All L Jour 418 
*(’10) 11 Cri L Jour 719 (720) (All). 

[12] Persons holding respectable position in his 
community and wielding enormous influenee with its 
members — Proceedings cannot be Instituted against him 
under this section for acts done by such members. 
(Vol 26) 1939 Lah 363 (364) : ILB (1939) Lah 554 : 

40 Cri L Jour 901. 

[13] Acts committed by a person under orders of his 
master. He cannot escape liability. (’05) 2 Ori L Jour 
554 (568): 9 Cal WN 898 : 1 Cal L Jour 616 (SB). 

[14] It is only a likelihood of a person’s doing acts 
mentioned in the section that is necessary for taking 
action. (Vol 30) 1943 Nag 88 (90) : 44 Cri I. Jour 82 : 
ILB (1943) Nag 609 *(Vol 17) 1930 All 408 (408) : 62 
All 593 : 31 Ori L Jour 710 *(’04) 1 Cri L Jour 58 (59): 

8 Cal WN 180 (DB) *(1864) 1 Suth WE Or 45 (46) 
(DB). 

[15] Person was likely to commit or has committed 
a breach of the peace in the past. This is no ground for 
proceeding against him under this section. (Vol 30) 1943 
Mad 394 (394) : 44 Cri L Jour 756 *{Vol 27) 1940 Mad 
23 (25) : ILR (1940) Mad 335 : 41 Cri L Jour 238 (FB) 
*(Vol 26) 1939 Lah 363 (364) : ILB (1939) Lah 554 : 

40 Cri L Jour 901 *( % 84) 1884 All WN 54 (55) *{’ 97-01) 

1 Upp Bar Bui 16 (18) *(’08) 7 Cri L Jour 232 (232) : 

2 Pun WB Cri 90 *(’97-01) 1897-1901 Upp Bur Rul 
Cr Pro 15 (15) *(’04) 1 Cri L Jour 755 (756) : 6 Bom 
LR 66B (DB) *(Vol 14) 1927 Pat 231 (232) : 28 Cri L 
Jour 719 *(’04) 1 Cri L Jour 360 (361, 362) : 26 
All 190. 

[16] Apprehension of breach of the peace at the 
time of the commencement of proceedings under the 
section— Apprehension ceasing subsequently before final 
order for security is passed. Proceedings must be can- 
celled. (Vol 14) 1927 Pat 231 (232) i 28 Cri li Jour 719 • 

23 Suth WB dr 19 (21) (DB)* 

[See however (Vol 27) 1940 Pat 252 (253): 41 Cri I* 
Jour 764}. 1 -V'" ■; '* > ^ ,7 , ' ' 

[17] Breach of the peace likely to take place in near 
future— Security should be taken, even , though occasion 
on which ill-feelings Between the’ parties first come to 
head has passed Away, (’ll) 12. GriL Jour 493 (494) 
(All). 

[See also (’04) 1 Cri L * Jour 344 (348) : 31 Cat 350 
(DB). - . ' 

[18] In proceedings under this section the. Court is 
entitled to take into consideration the utterance of 
threats by a party on different occasions, as wellasthe 
previous relations of the parties and the antecedent and 
other existing circumstances. (Vol 28) 1941 Pat , $41 . 
(243) : 42 Cri L Jour 296 *fll) 12 Cri L Jobr 104 
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(105) (DB) (Mad) *(’04) 1 Cri L J our 344 (348) : 31 
Cal 350 (DB)* 

[19] Mere use of bombastic language without any 
indication of a design to break the peace does not 
render the person using it liable to be dealt with under 
the section (’ll) 12 Cri L Jour 104 (105) (DB) (Mad). 

[20] Mere absence of actual overfcacts on the part of 
the person sought to be bound over during the past six 

months is not conclusive proof that he is not likely to 
do any of the acts mentioned in the section. (Vol 6) 
1919 Cal 469 (470) : 19 Cri L Jour 266 (DB). 

[21] For proceedings being drawn up under the 

section against any person it need not be shown that 
he intends to do any definito act. (Vol 27) 1940 Mad 23 
(25) : ILR (1940) Mad 335 : 41 Cri L Jour 238 *FB). 
(The decisions in 2 Weir 49 (DB) : (Vol 5) 1918 Mad 
555 : 41 Mad 246 ■ 18 Cri L Jour 878 (DB) ; (Vol 24) 
1937 Mad 356 38 Cri L Jour 699 ; and (Vol 17) 1930 

Mud H59 : 32 Cri L Jour 27 must be deemed as over- 
ruled by this full bench decision). *(Vol 5) 1918 All 93 
(93) : 19 Cri L Jour 876. 

[But see (’97-01) 1 Upp Bur Rul 16 (18) ]. 

[22] Reasonable probability and not bare possibility 
of breach of peace is necessary to justify proceedings 
under tills section. (’80) 3 Skome LR 37. 

[See (Vol 16) 1929 Nag. 328 (332); 31 Cri L Jour 20] 

[23] Evidence that accused attempted to commit a 
breach of the peace during the pendency of the pro- 
ceedings under this section, is the best evidence to 
prove their intention to commit further breach. (Vol 17} 
1930 All 408 (409) : 52 All 593 ; 31 Cri L Jour 710. 


[4] The bona fide exercise of the right to go 
procession along a public road without infringing 
law in any wav is not wrongful act. (Vol 1) 1914 Ail 
(271) : 37 All 33 • 16 Cri L Jeur 46 * (Vol 16) 1 
Lah 138 (140) : 31 Cri L Jour 75 * (’08) 7 Cri L 3 
504 (505) : 12 Cal W N 703 (DB) * (’12) 13 Cri L 1 
143 (144) (Mad) * (’12) 13 Cri L Jour 170 (170) 
All 775. The blowing of a conch in conhection ^ 
the ceremonial acts of worship in accordance \ 
established usage at a place fixed for the purpose. 

[5] Resistance or protest against the invasion 
one’s legal rights, is not wrongful act. (Vol 7) 1 
All 28 (29) : 21 Cri L Jour 337 * (’07) 5 Cri L J 
344 (347) : 5 Cal L Jour 447 (DB) * (’@9) 10 Cr 
Jour 221 (223) : 5 Nag LK 94 * (’04) 1 Cri L J 
1076 (1077) : 14 Mad L Jour 491 * (’03) 2 Cri L J 
338 (339): 9 Cal WN618(DB). 

[6] Undor S. 497 Penal Code the wife cannot 
punished for adultery even as an abettor and can 
be said to have committed a wrongful act. (*77) 1 
Pun Re No. 1 (Cr) p 2 (2) (DB). 

[7] In proceedings under this section if the Ma 
trate find9 that the question of respective rights i 
obligations of the parties is not easy of solution by 1 
he should bind down both of them. (Vol 30) 1943 3 
99 1 99, 100) : 44 Cri L Jour 506 * (’07) 6 Cri L J 
230 (231) : 34 Cal 935 (DB) # (Vol 14) 1927 Pat 
(314, 315) : 28 Cri L Jour 605 # (Vol 18) 1931 Pat 
(348) : 32 Cri L Jour 1014 * <*21) 22 Cri L Jour 
(701) (Alt) * (’08) 7 Cri b Jour 403 (404, 405) : 12 
W JN 606 (DB). 

[See however (’06) 4 Cri L Jour 456 ^459) : 11 
WN 121 (DB).] 


10. “Wrongful act that may probably occasion a 
breach of peace or disturb the public 'tranquillity,” — 
[l] A rightful act cannot be made the subject of 
proceedings under this section, even though it may 
provoke a breach of the peace or disturb the public 
tranquillity (Vol 29) 1942 Pat 331 (333) : 43 Cri L Jour 
637 *(Vol 29) 1942 Nag 45 (46) ; 43 Cri L Jour 357 : 
ILR (1942) Nag 620. 


[8] Before taking action against a person on 
ground of his being likely to do a wrongful act wt 
may prowke a breach of peace, it must be shown t 
some definite act is in contemplation. (*87)1887] 
Re No. 64 (Cr) p 176 (DB)*(Vol 7) 1920 Pat 550 (51 
21 Cri L Jour 453 * (’05) 10 Cal W N xlvii* (xlvii). 

[See also (Vol 12) 1925 Lah 625 (626) ; 26 Cri 
Jour 1339]. 


; [2^ The section must be used to protect persons 
exercising their legal rights and not to interfere with 

* such rights (Vol 26) 1939 Lah 363 (364) ; ILR (1939) 
Lah 554 : 40 Cri L Jour 901 *iVol 26) 1939 Sind 167 
(169, 170}-^ ILR (1939) Kar 662 : 40 Cri L Jour 703 
(DB) *(’07)6 Cri L Jour 2S0 (231) ; 34 Cal 935 (DB) 
*(’30) 11 Cri L Jour 355 (357) : 32 AH 571 (DB *('90) 

, 14 Bom 25 (28) (DB) *(Vol 16) 1929 Mad 842 (844) : 

* 30 Cri L Jour 931 *(Vol 2) 1915 Mad 81(81): 15 Cri 
D Jour 661 *(Vol 13)1926 Lah 695 (696) ; 8 Lah 98 : 
27 Cri L Jour 1094 *(’04> 1 Cri L Jour 940 (941) * 
6 Bom LR 862 (DB) *(Vol 5) 1918 Upp Bur 53 (54 55): 

1 2 Upp Bur Rul 157 ; 18 Cri L Jour 512 *(Vol 21) 1934 
Oudh 179 (180) : 9 Luck ■ 65i : 35 Cri L Jour 809 
- *(Voi 21) 1934 Pat 104 (105) ; 35 Cri L Jour 1057, 

! [See (’85) 7 All 461 (477) (FB) ]. 

i v* Wrongful Act” means -an '-act forbidden by the 
penal statnteB of India or declared to be penal or 
h ? sooh statutes and not merely an improper 
QzTxnmmt m (Vol -7) 1920 Pat 550 (552) : 21 Cri 
L Jout 453 * (Vol 15) 1928 Cal 488 (440) : 29 Cri L 
1914 All 268 (271) : 37 All 
,,1#SV 1920 Pat 661 

a ™ ’ ™;° 


[9] Breach of the peace or the disturbance of pu 
tranquillity must be not merely possible but*a probi 
result of the wrongful act, (Vol 1) 1914 Lah 
(394) : 1914 Pun Be No. 22 Cr : 15 Cri L Jour 60 
(’06) 4 Cri L Jour 278 (278) : 1906 Pun Re No. 7 f 

11. Disturbance of public tranquillity.— [1] Per 
not likely to commit or provoke breach of the pe 
but likely to disturb public tranquillity can also 
proceeded against under this section. (Vol 3) 1 
All 276 (277) : 17 Cri L Jour 301 (302), 

12. “If in bis opinion there is sufficient ground 

proceeding.”— [1] In each case the Magistrate ha* 
exercise his discretion with reference to the credibi 
and sufficiency of tbe information received by h 
(Vol 27) 1940 Rang 189 (190) : 41 CriL Jour 8 
1940 Rang LR 228 * (Vol 25) 1938 Cal 583 (583) 
Cri L Jour 992 (DB)* (’75) 23 Suth W R Cr 58 (5 
(Vol 19) 1932 All 670 (672) : 34 Cri L Jour 42 : 54 
1036 * {'69) 6 Bom BOR (Cr) 1 (5) (DB) * (Vol 
1947 Pat 285 (236).- ' 

[2] If Magistrate comes to the conclusion that 
apprehension as to breach of the peace is unfou&i 
he need not take any action under this section. (Vol 
1934 Lah 630 (630, 631) : 25 Cri L Jour 89, > 

t$3 Magistrate cannot dismiss an application ui 
*8? rel y the report of a zaxldar* (Vo) 
1928 Lah 119 (120J i 890ri L Jhur 2OT. 
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[ 4] Proceedings under this section started— Magis- 
trate coming to the conclusion that the person is no 
longer likely to do anything which might lead to a 
breach of the peaoe — He can bring the proceedings to 
end only by order discharging the person uuder S. 119. 
(Vol 27) 1940 Rang 189 (190) : 1940 Rang L R 226 : 

41 Cri L Jour 853. 

IB. Power of Magistrate to call report from police or 
subordinate Magistrate —[1] Procedure provided for 
in Ss. 202 and 203 in terms not applicable to a peti- 
tion asking for an order for security being passed 
against a person. (Vol 19) 1932 All 670 (671) : 34 Cri 
L Jour 42 : 54 All 1036 * (Vol 15) (1928) Lab 694 
(694) : 29 Cri L Jour 866* (Vol 13) 1926 Mad 521 
(523, 525) : 49 Mad 315 (DB). 

[2] Magistrate to whom a petition is addressed is not 
bound to initiate proceedings in every case— Magistrate 
has inherent power to refer the matter to police or to 
a subordinate Magistrate for investigation or enquiry 
and report, before making up his mind as to whether 
notice must issue* or not. (Vol 25) 1938 Lab 861 (863, 
864) : ILR (1938' Lah 640: 40 Cri L Jour 193 (DB) 
(Vol 15) 1928 Lah 694 : 29 Cri L Jour 866 Disap- , 
proved) * (Vol 19) 1932 All 670 (672): 34 Cri L Jour 

42 : 54 AH 1036 * (Vol 13) 1926 Mad 621 (525) : 49 
Mad 315 (DB) * ('91) 2 Weir 51 (51) (DB) 

[But see (Vol 34) 1947 Pat 235 (236). (It is wrong 
for a Magistrate to direct another Magistrate bo hold 
an enquiry and to report as to whether aetion under 
S. 107 was necessary).] 

14. May require him to show cause. — [1] An order 
directing a person to enter into a bond for keeping 
the peace is illegal, if he was not summoned to show 
cause why such an order should not be passed against 
him. (’12) 13 Cri L Jour 844 (845) (All) * (’82) 5 
Mad 380 (380, 381) : 2 Weir 49 (DB) * (*70) 2 N W P 
HCB 189 (189) (DB) * (’74) 21 Suth W R Cr. 37 
(38) (DB). 

[2] Preliminary hearing for coming to a conclusion 
that ah action under this section should be taken is 
not necessary. (Vol 28) 1941 Pat 241 (242) : 42 Cri 
L Jour 296. 

15. Burden of proof —[1] Person required to “show 
cause” why he should not be ordered to give security 
for keeping the peace— Subsequent enquiry under 
S. 117 before final order is passed— Burden of proof is 
on prosecution and not on person proceeded against to 
prove innocence. (87) 9 Ail 452 (460, 461) * (’93) 7 
C P L R Cr 9 (11). 

16. “Wither without sureties.”— [1] Landed prop- 
rietors required to give security for keeping the peace— 
Their personal securitv should be considered sufficient. 
(4m) 22 Cri D Jour V01 (All). 

17. Territorial Jurisdiction.— [1] Either person pro- 
ceeded against or place where breach of the peace or 
disturbance of the public tranquillity is apprehended 
to take place,, is within local limits of jurisdiction— 
District Magistrate, or Chief Presidency Magistrate 
only can act —Other Magistrates can do so only if both 
places where breach , of the peace or disturbance of 
public tranquility is apprehended and person proceeded 
against are within tocab limits of their jurisdiction. 
(Vol 3Q> 1943 Nag 88 (891 : 44 Cri L Jout 82 ; ILR 
(1943) Nag 609 * (Vol 9) 1922 All 337 (337) : 23 Cri 
L Jour 896 * (Vol 30) 1943 Pesh 41 (41, 42) : 44 Cri 
L Jour 478 * (’051 2 Cal L Jour 63n (DB) * (85) 11 
Cal 737 (738) (DB)* (Vol 21) 1934 Mad 255 (256): 
85 Cri L Jour 626 * (Vol 22) 1935 Pat 131 (131) : 36 

‘■'Iflfci I* Jour 580. 

[2] Other Magistrate cannot start proceedings 
against a jfefrstfn whfcf is not within his jurisdibtttto 


even on the express direction of the District Magis- 
trate. (*09) 9 Cri L Jour 148 (149) (DB} (Cal) 

[3] Territorial jurisdiction of a Magistrate to take 
proceedings under this section challenged — It is in- 
cumbent upon him to enter into the matter and decide 
it before proceeding further, (’05) 10 Cal W N xxii 
(xxiii) (DB). 

18. Transfer of proceedings to another Magistrate 
for disposal.— [1] Proceedings under this section initi- 
ated by Magistrate having 1 >cal jurisdiction to do so — 
District Magistrate can transfer them to any other 
Magistrate subordinate to him who, though lacking 
territorial? jurisdiction, is otherwise competent to 
complete the proceedings. (*01) 24 All 151 (152) * 
(Vol 11) 1924 Cal 540 (540) : 24 Cri L Jour 867 (DB)* 
(’04) 1 Cri L Jour 344 (347): 31 Cal 350 (DB)* (Vol 5) 
1918 Cal 892 (892) : 19 Cri L Jour 496 (DB) * (Vol 17) 
1930 Mad 859 (860) : 32 Cri L Jour 27. (Impliedly 
overruled on another point in (Vol 27) 1940 Mad 28 : 
ILR (1940) Mad 335 : 41 Cri L Jour 238 (FB)*(Vol 1) 
1914 All 546 (547) : 16 Cri L Jour 55 : 37 All 20. 

12] Proceedings not initiated but only information 
under the section received— Case cannot be transferred 
to another Magistrate for disposal. (Vol 5) 1918 Mad 
555 (557) : 18 Cri L Jour 878 (DB) : 41 Mad" 246 * 
(Vol 4) 1917 Pat 8 (9) : 19 Cri L Jour 96. 

[See also (Vol 6) 1919 Cal 469 (470) : 19 CriL Jour 
266 (DB).] 

[3] High Court has, under S. 526, power to traa^- 
fer proceedings under this section from one district to 
another. (Vol 29) 1942 Oudh 186 (189) : 43 Cri L 
Jour 365. 

19. Sub-sections (3) and (4)— [l] Magistrate to 
whom a person is sent under sab-section (3) must go 
through all the procedure laid down in Ss. 112 to 118 
before he can bind down the person for keeping the 
peace. (’09) 10 Cr L Jour 309 (311) : 1909 Pun Re 
No. 7 (Cr) (DB) 

[2] Sub-section (4) confers jurisdiction on a Magis- 
trate to detain only a person sent to, him under sub- 
section (3) and not any other person though before the 
Court. (’08) 7 Cr L Jour 360 (360) : 31 Mad 315 (FB). 

20. Revision — [1] High Court seldom interferes in 
the preliminary stage withthe discretion of the Magis- 
trate in taking action under the preventive sections Of 
the Code. (Vol 26) 1939 Sind 167 (168) : ILR (1939) 
Ear 662 : 40 Cri L Jour 703 (DB) * (Vol 21) J934 Pat 
463 (465, 466) : 36 Cri L Jour 257. 

[2] Material on which orders are based clearly in- 
sufficient to support them— High Court will interfere. 
(Vol 11) 1924 Cal 114 (114) : 25 Cri L Jour 189 (DB) * 
(’67) 8 Suth W R (Or) 85 (85) (DB)* (Vol 5) 1918 Upp 
Bur 53 (54) > 18 Cri L Jour 512 : 2 UppBur Bui 157* 

[See (Vol 21) 1934 Oudh 179 (182) : 35 Cri L Jour 
809 : 9 Luck 651]. 

. [3] Magistrate proceeding on a wrong legal principle 
applying, the section equally to the wrong dfoers as 
well as to the wronged— High Court . will interfere in 
revision. (Vol 26) 1939 Sind 167. (169), : J&R ; (1939) 
Ear 662 : 40 Cri ; L Jour 703 (DB). = ^ 

[4] Application under ibis, section dismissed — Fur- 
ther enquiry cannot be ordered under S. 436, (Vol 12) 
1925 Oudh l3Sf (138) : 25 Cri L Jour 1149 : 28 Oudh 
Cas 44. 

[See also (Vpl 12) 1925 Cal 262 (262) : 25 Ori L 
Jour 679 (DB).] , 

[5] Persons who come to High Court in revision 
against an order under this section *are expected to do 
so with the utmost promptitude and certainly •srithin 
thirty days of the order against which they complain. 
(Vol 13) 1926 All 767 (768) r 49 AH 3WT*f"0tHk 
Jdurll3& 
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108 . Whenever a Chief Presidency or District Magistrate, or a Presidency Magistrate or 
Magistrate of the first class specially empowered by the a [Provincial 
havi e oup ity fr f om ^persons Government] in this behalf, has information that there is within the 
disseminating seditious limits of his jurisdiction any person who, within or without such limits, 
matter. either orally or in writing b Lor in any other manner intentionally] 

disseminates or attempts to disseminate, or in anywise abets the dissemination of.— 

(a) any seditious matter, that is to say, any matter the publication of which is punishable 

under section 124-A of the Indian Penal Code, or 

(b) any matter the publication of which is punishable under section 153. A of the Indian 

Penal Code, or 

( c ) any matter concerning a Judge which amounts to criminal intimidation or defamation 

under the Indian Penal Code, 

such Magistrate, b [if in his opinion there is sufficient ground for proceeding] may (in manner 
hereinafter provided) require such person to show cause why he should not be ordered to execute 
a bond, with or without sureties, for his good behaviour for such period, not exceeding one year, 
as the Magistrate thinks fit to fix. 

No proceedings shall he taken under this section against the editor, proprietor, printer or 
publisher of any publication registered under, c[and edited, printed and published] in conformity 
with the rules laid down in the Press and Registration of Books Act, 1867, b [wifch reference to 
any matters contained in such publication] except by the order or under the authority of 
<j[* ***** ] the a[Provincial Government] or some officer empowered e [by the 
Provincial Government] in this behalf. 

[a] Substituted - by A. 0. for “Local Government”. 

[b] Inserted by the Code of Criminal Procedure (Amendment) Act, 1923 (18 [XVIII] of 1923,) S. 17. 

[c] Substituted , ibid., for “or printed or published.” 

[d] The words ‘’the Governor-General-in-Council or” were repealed by A.O. 

[e] Substituted by A.O. for “by the Governor-General-in-Council”. 


SECTION 108-Note 1. 

[1] This section is not intended to provide for punish- 
ment of offences already committed, but to prevent the 
commission of offences. (Vol 27) 1940 Nag 134 (135) ; 
41 Cri L Jour 713 : ILB (1942) Nag 62 * (Vol 15) 1928 
AH 344 (344);: 50 All 854 : 30 Cri L Jour 216 « (Vol 
29) 1942 Sind 122 (128) ; 44 Cri LJour 367 : ILR 
(1942) Ear 252 (DB) (Pet Weston, J) * (Vol 19) 1932 
Lah 559 (563) : 33 Ori L Jour 831. 

[2] Proceedings under this section are not intended 
to be taken so as to avoid* the trouble and possible refusal 
of the Government to launch prosecutions under S. 153A 
or 124A of the Penal Code. (Vol 15) 1928 All 344 
(344, 345) : 50 All 854 : 30 Cri L Jour 216. 

[3] In order that a person may be bound over it must 
be shown that the person concerned is in the habit of 
intentionally disseminating or attempts to disseminate 
any such matter as is referred torn the section. (Vol 
«&) 1941 -Oudh 98 (100) ; 42 Cri L Jour 85 : 16 Luck 
m m (Vol 19) 1932 Lah 7 (9) : 32 Cri L Jour 
1172 * (Vol 21) 1934 Oudh 70 (72) : 9 Luck 344 ; 35 

.th$L Jour 562. 

W], The mere "writing of the matter disseminated 
(jr tfe-ftUthorship r thereof is not .sufficient to bring a 
persbn under this ^eetion. (Vol 10) 1923 Bom 255 (257): 
±7 Bom 438 ; 25 Cri ; tj Jour 150 (DB). 

against: were merely volunteers* 
^smd to have taken, -^art in parades, and route-marches 
evidence of Elimination of seditious matter by 
#8%'^ justified. 


(Vol 20) 1933 Lah 236 (238, 239) ; 35 Cri L Jour 
408. 

[6] It is essential for ‘the applicability of clause (a] 
that the matter disseminated must be shown to be 
seditious. (Vol 3) 1916 Bom 9 (48) : 18 Cri L Jour 561 
(DB). 

[7] The following are not seditious matters:—* 

(a) Advocacy of “Home Buie for India” with tb* 
object of obtaining for Indians an increased share oj 
political authority. (Vol 3) 1916 Bom 9 (44, 48) : IS 
Cri L Jour 567, (DB) * (*07) 6 Cri L Jour 297 (300) : 
34 Cal 991 ,(DB). 

[b] Mere preaching of the boycott of British goods. 
(Vol 19) 1932 Lah 7 (9) : 32 Cri L Jour U72. 

M Speeches and agitation the trend of Which if 
mainly to redress a particular grievance such ap an in 
suit of the religious sentiments of the students of t 
college. (Vol 19) 1932 Lab 559 (563) : 33 CriLJoU) 
J31. 

[8] If there is no attempt to promote enmity, tb 
mere fact that the matter may have a tendency U 
pormote enmity is not enough to proceed against i 
person under this seoticn. (Voi IS) 1926 Cal 1131 
(1136, 1137): 27 Cri L Jour 1164 : 54 Cal 59 (DBV (Die 
sentingfrom. ''(Vol 3) 1916 Cal 921 ; 17 ’Cri L Jou 
254 : 43 Cal 591 (DB)). 

[9] This section will ndt apply unless the disseroi 
nator hunseli intended to provoke feeiinvs of on mi tv o 
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Objects and 

“Clause 108: — We have insetted as clause 108 [now 

S. 108] the clause -of which notice was give-) by the 
Government on the 21st December last. In inserting it 
we have made the following modifications 

We have confined the jurisdiction to Chief Presidency 
and District Magistrates and to specially empowered 
Presidency and Pirst Class Magistrates, and we have 
provided that the bond m iy be with or without 
sureties. 

We have out out the refereucc to “obscene matter,’* 
as we think that that is sufficiently provided for by 
the ordinary law. We have explained the reference to 
•‘seditious matter” by reference to the provisions of the 


Reason S. 

proposed new Section 124-A of the Indian Penal Code 
and W9 have i ic uded matter punishable under the 
proposed new Section 153-A of that Code. 

We have cut out the reference to “defamatory 
matter” as that term is much too wide, and after con- 
sideration we have substituted the words “any matter 
concerning a Judge which amounts to criminal inti- 
midation or defamation under the Indian Penal Code.’* 
The term “Judge” will, of course, have the meaning 
assigned to it by the Indian Penal Code. This perhaps 
doos not protect all the Public Officers who, we think, 
are entitled to protection, but it is difficult to draw 

any other -satisfactory line ” — S. C. R. 

1898. 


Security for good be- 109. Whenever a Presidency Magistrate, District Magistrate, Sub. 

haviour from vagrants divisional Magistrate or Magistraie of the first class receives informa. 
and suspected persons. ^j on ° 

{a) that any person is taking precautions to conceal his presence within the local limits 
of such Magistrate’s jurisdiction and that there is reason to believe that such per. 
son is taking such precautions with a view to committing any offence, or 

(&) that there is within such limits a person who has no ostensible means of subsistence 
or who cannot give a satisfactory account of himself, 

such Magistrate may, in manner hereinafter provided, require such parson to show cause why he 
should not be ordered to execute a bond, with sureties, for his gool bahaviour for such period, 
not exceeding one year, as the Magistrate thinks fit to fix. 

[1882-S.109 ; 1872— S. 504, paras, 1, 4 and S. 515, para 2 ; 1861— S. 295.] 


Section 108 (eantd). 

hatred between communities. (*12) 12 Ori 3j Jour 248 
(250) (Dow Bur). 

[10] It must be shown that there is danger of accused 
continuing the seditious activities unless he is prevented 
from doing so under this section. (Vol 19) 1932 Dah 7 
(9, 10) : 32 Ori D Jour 1172, (Three speeches out of 
four not seditious.) 

[11] The test is whether there is any fear or proba- 
bility of the repetition of the offence.*(Vol 19} 1932 Pat 
213(214) : 33 Cri It Jour 711 * (*09) 10 Ori L Jour 379 

. (380) (Bom); (DB) * (Vol 15) 1928 All* 344 (345) : 50 All 
854 : 30 Ori & Jour 216 (Notice, contents of which were 
punishable under S. 153 — A, given for affixing in public 
place* only. once. 

[12] In order to naake the printer liable under this 
section the knowledge of the , contents of the matter 
printed wdi have to be pepyed against him; but as 
regards the publisher no such proof, is necessary. (Vol 
10) 1923 Bom 255 (2S8) ; 47 Bom 438 : 25 Ori It Jour 

. 150 (DB> 

SECTION 109— Synopsis. 

1. Scope and object. 

2, Simultaneous proceedings for substantive offence 

as well as under this section. 

; 3. ‘Ts taking precautions to conceal his presence 

V within . . . jurisdiction.”— Clause (a). 

4. Concealment, meaning of. 

5..“ With a view to committing any offence.” 

6. “Who has no ostensible means qf existence”— 

Clause [ty 


7. “Who cannot give a satisfactory account of him- 

self “-^Clause (b). 

8. What Magistrate can act under this section. 

9. Discretion of Magistrate. 

10. Revision. ' 

[1] Scope and object. — This section deals with 
proceedings against persons who, in English law, would 
be classed as rogues and vagabonds. (’12) 13 Cri h Jour 
239 (240) (DB) (Cal] * (’84) SO Oudh No. 73 P 84 
(85). 

[2] Charge framed under both clauses (a) and (b) 

—Evidence must be examined separately. (Vol 30) 1943 
All 367 (367) : HR (1943) Ail 816 : 45 Cri Ii Jour 
219. : - 

[3] The first part of cl (b) refers to ordinary beggars 
and vagrants but the latter part deals with cases of per- 
sons who cannot give satisfactory account of themselves 
in general, (Vol 30) 1943 All 36? (368) : ILR (1943) All 
816 : 45 Cri L Jour 219. 

.[4] The object of the section is to frustrate the- cri- 
minal designs before they are carried out* (Vol 16) 1929 
Aim (86, 37) : 50 All 909 : 30 Cri Ii Jour 145 (FB)~. 

[5] . The section is not intended for " taking security 

from persons suspected of having committed a particu- 
lar offence. ;(’72) 1872 Eat 63 (63) (DB). , 

[6] It is only ; whan the ordinary means of detection 
and prevention of crime and ensuring good, behaviour 
have been adopted and have failed, resort to the special 
means provided by this. section is justifiable., f07) 5 Gri 
Ii Jour 377 (381) : 13 Bur LR 91. 

[7] The section being restrictive of the liberty Of the 
subject must be applied only when it is strictly apj>liea 8 
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Section 109 (contd.) 

ble. (Vol 25) 1938 Nag 465 (465) : ILR (1939) Nag 405: 
39 Cci L Jour 807. 

[8] An order under this so^tion cannot be passed 
against a person on the ground that it is not safe in the 
interests of justice to all »w him unrestricted personal 
liberty. ('38) 42 Cal WN 816 (817) (DB) 

2. Simultaneous proceedings for sub-itantive offence 
as well as under this section. — [1] Where a person is 
tried and convicted of an offence, in respect of a parti- 
cular incident he cannot be proceeded against under 
this section also for the same incident. (Vol 15) 1929 
Lah 928 (929) : 29 Cri L Jour 1043. 

[2] The mere fact that a person can be tried for a 
substantive offence cannot preclude proceedings under 
this section if the case is otherwise covered by the 
section (Voi 29) 1942 Oudh 246 (246) : 43 Cri L Jour 
342. 

3. “Is taking precautions to conceal his presence with- 
in .. . jucisdictioa % '^01ause (a) —[1 1 Different views 
are held as to the interpretation of the words, “Is 
taking .... jurisdiction.” 

[a] If the presence within Migisfcr:}te’s jurisdiction 
is well known an attempt to conceal the presence at a 
particular spot or at a particular time is not within the 
applicability of clause (a) (Vol 16) 1929 Ca! 729 (730): 
31 Cri L Jour 408 (DB) * (Vol 16) 1929 Cal 775 (776) : 
57 Cal 949 • 31 Cri L Jour 569 (DB) * (Vol 13) 1926 
Pat 569 (571) : 6 Pat 177 : 27 Cri L Jour 1128. (DB) 

[Bat see (Vol 22) 1935 Pat 69 (72):S6 Cri LJour 846]. 

(b) A person may come within clause (a) even if his 
residenee within the local limits of the Magistrate's 
jurisdiction was well known (Vol 16) 1929 All 33 (36): 
50 All 909 : 30 Cri L Jour 145 (FB) * (Vol 25) 1938 
Nag 465 (465) : ILR (1939) Nag 405 : 39 Cri L Jour 
807 * (Vol 28) 1941 Oudh 509 (510) : 17 Luck 105': 
42 Cri L Jour 617. 

[2] The words “is taking” in the clause mean “has 
token 11 or “has been taking” (Vol 22) 1935 Pat 69 (72): 
36 Cri L Jour 846 (Following (Voi 13) 1926 Pat 569 : 6 
Pat 177 : 27 Cri L Jour 1128 (DB)). 

[3] -The section applies to the taking of precautions 
to conceal one's presence whether such precautions 
are successful or not. (Vol 25) 1938 Nag 465 (466) t 
ILR (19 9) Nag 405 : 39 Cri L“Jour 807. 

, 4. Concealment, meaning of. — [1] Concealing a 
man’s presence is not idential with his concealing 
himself. .(Vol 16) 1929 All 33- (35) ; 50 All 909 : 30 
Cri Jour 145 (FB)*(Vol 21) 1934 All 45 (50, 51) : 56 
All 314 : 35 Cri L Jour 442 ‘(DB). 

[2] The giving out of false name by a naan, with 
an attempt to disguise himself or hide himself may 
amount to “concealing his presence.*’ (Vol 16) 1929 All 
S3 (35) : 50 AU 909 : 30 Cri L Jour 145 (FB) * (Vol 
$0) 1943 All 367 (367) : ILR (1943) All 816 : 45 Ori 
; L Jour 219 '(Vol 16) 1929 AU 33 : 50 All 909:30 
C^li Joac 145 (FB) followed.) I 

— £3J There can be no concealment of a man’s pre* 
shpee where he gives true information as to his name 
asked; (Vol 25) 1988 Cal 409 (411); 
ILR (193$) 2 m 221 ; 99 Cri L Jour 647 (DB) * (Voi 
«l#1929 Cal 729 (730) ; 31 C d h Jour 408 (DB) ft 
{Vol 14) 1927 M m (592) : 49 All 344 : 23 Cri 
L Jdut §67 {DB) , ; (Overruled on another point by 
(Vol 16 ) 1929 AU 33 ; 50 AU 909 ; SO Cri L Jour 145 
(FB)). , , . ‘ - ' . - 

txMaoa ,tp an .. ordinary person or 


concealing presence (Vol 11) 1924 All 202 (203) : 
Cri L Jour 950. 

[5] Persons wearing ordinary clothes and 
leaving railway platform — Although reasonably 
peeted, they cannot be -*aid cither to have conceale 
disguised their presence (Vol 30) 1943 All 368(369) 
Cri L Jour 157 : ILR (1943) All 818. 

[6] Accused concealing himself at night with 
companions in hedges near village— Accused gp 
wrong name and addre-s — Accused unable to exp 
his presence in hedges at night with housebreal 
implement and refusing to disclose identity of his c 
panions who had escaped into jungle — Held S 109 
was applicable though 8 109 (b) was not — (Vol 
1941 Oudh 509 (510): 42 Cri LJour 617: 171 
105. 

[7] Accused giving false name and address to 
Police — Was seen attempting to feel waists and poa 
of crowd at Railway station — Accused admitting i 
he was a pick- pocket and had come to try his luc 
Appearing originally at 9 a.m. and suddenly 
appearing for two hours and reappearing at 11 a.i 
Held , his case was covered by clause (a) (Vol 29) 1 
Oudh 246 (246) ; 43 Cri L Jour 342. 

[8] Person not hiding behind anything but st&rn 
still with hope that watchman would think him t< 
inanimate thing — This is not concealing hia present 
(Vol 25) 1938 Nag 303 (305) : ILR (1938) Nag 595 
Cri L Jour 747. 

[9] Different views are held as to whether a i 
cealment, in order to come within the section, shoul 
continuous. 

(a) Concealment must be oontinuous (Vol 25) 1 
Cal 409 (410) : ILR (1938) 2 Oal 221: 39 Cri L Jour 
(DB *(Vol 16) 1929 Cal 729 (730) ; 31 Cri L Jour 
(DB). 

[bj Concealment need not be continuous ^-Ev 
single attempt at concealment may be enough (Vol 

1929 Ail 33 (37) : 50 All 909 : 30 Cri L Jour 145 ( 
*SVol 22) 1935 Pat 69 (71) : 36 Cri LJour 846 * Vol 

1930 Pat 497 (497, 498) 31 Cri L Jour 1125 ♦{Vo: 
1938 Nag 485 (485) : ILR (1939) Nag 405 : 39 C 
Jour 807 ♦(Vol 21) 1934 Oudh 8S7 (868): 35 C 
Jour 1272 ♦(Vol 33) 1946 Oudh 230 (232). 

[10] Aiding others to conceal themselves is 
ground for action under this section (Voi 35) 3 
Nag 465 (465) : ILR (1939) Nag 405 : 89 Ori L - 
807. 

5. With a view to committing any offence.— 1 < 
ceolmenl must be with a view to committing s 
off once and not merely. 

(a) To avoid observation or arrest (Vol 30) 194c 
369(370) : ILR (1943) All 822 : 45 Ori LJour 
♦(12) 13 Gri L Jour 161 (161)-: 39 Cal 456 (DB)* 
12) 1925 Oal 816 (618) : 26 Ori h Jour 842 (DB) *1 
16) 1929 AU 33 (45, 47) : 50 All 909 : 30 Ori L 
145 (FB) *(Voi 13) 1926 Lah B68 (368) : 27 Ori L 
573. 

(b) To avoid the police on their approach ‘{Vo 
1941 Pat 478 (480) : 42 Cri -L Jour 554 *<VoL 13) > 
Pat 569 (571) ; 6 Pat 177 : 27 Ori L Joar 1128 (Dl 

[2] Where there is reason to believe that a pf 
before running away and before being caught 
eealing himself, wa^about to commit on offence, be 
be bound down under this clause (Vol 30) 1949 AI: 
(370) : ILR (1943) All 822 : 45 Cri L Jour 280 *{V$ 
. 1943 All 367 1337) ; ILR (194$) All 816 : 0 <?ri L 
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Section 109 (contd.) 

[B] Giving false names, in the first instance and then 
giving correct names does not by itself amount to 
taking precautions with a view to commit 'an offence, 
(Vol 11) 1924 All 202 (203) : 25 On L Jour 950. 

[4] Where A went about in Madras under an alias 
alleging falsely that he was going up for the B.A. ex- 
amination, it was held that in the absence of proof of 
intention to commit an offence he could not be called 
upon t'j furnish security under this section (’32) 1932 
Mad WN 1347 (1348, 1349). 

[5] The fact that the accused took precautions to 
conceil his presence together with the fact that he ran 
away on the approach of the police warranted the in- 
ference that he was taking precautions with a view 
to commit an offence, (Vol 17) 1930 Pat 497 (498) : 31 
Cri L Jour 1125. 

[6] Person givng false name and delivering letters • 
secretly containing incitement to commit crime or de- 
manding money for the means of committing crime is 
one under Cl (A). (Vol 1) 1914 Cal 585 (585) : 15 Crl 
L Jour 255 (DB). 

[7] Clause (a) does not apply to a person merely 
found talking at some time of a night with bad 
characters in a place which is open to the public. 
(Voi 13) 1926 Pat 569 (571) : 6 Pat 177 : 27 Crl L Jour 
1128 (DB). 

[See also (Vol 28) 1941 Pat 478 (479) : 42 Cri L Jour 
554]. 

[8] Where a person falsely personates another with a 
view to commit an offence, he cannot be said to be so 
doing by concealing his presence. (Vol 21) 1934 All 45 
(51) : 56 All 314 : 35 Cri L Jour 442 (DB), 

6, “Who has no ostensible means of subsistence’* 
Clause (b). — [1] Unless, there is reasonable ground for 
suspecting that a person, who is unable to prove the 
source of his livelihood, is sustaining himself by dis- 
honest means, he will not come within the purview of 
this section. (Vol 13) 1926 Cal 648 (649) : 53 Cal 345 : 
27 Cri L Jour 497 (DB). 

[2] Whether the order for security is really neces- 
sary either for keeping the peace or for maintaining 
good behaviour is a matter for Magistrate's judicial 
discretion (’94) 1894 Rat Un Re Cri Cas 723 (724) (DB) 
*(Vol 13) 1926 Cal 648 (649) : 53 Cal 345 : 27 Cri L 
Jour 497 (DB). 

[3] If a cooly could not show any immediate work, 
it doss not mean, he has no ostensible means of liveli- 
hood. (Vol 12) 1925 Cal 616 (619) : 26 Cri L Jour 
842 (DB). 

[4] As long as a young man out of employment is 
staying in his father’s house and the father is a man 
of substance and able, if necessary, to support him he 
cannot he said to be in want of /ostensible means of 
subsistence, (*12) 13 Cri I* Jour 161 (162) : 39 Cal 456 
(DBj* (’21) 32 Cri L Jour 749 (749) (Ail), 

• [5] She following have been held to be not suffi- 
cient facts for demanding security. 

; (a) That a person belongs to a wandering tribe, (’83) 2 
Weir 53 (53) (DB). 

(b) That a person is a gambler or an*opium smoker. 
(’72-92) 1872-92 Low Bur Rul 246 (246). 

$j* (o), That a person does not work at present and was 
plfeyidusly convicted of bad livelihood (1900) 5 Cal 


(d) That a person has no means of subsistence 
except through a play of ring game which by itself is 
not an offence (’13) 14 Cri L Jour 452 (453) : 40 Cal 
702 (DB) *(’09) 9 Cri L Jour 527 (528) (All). 

7. “Who cannot give a satisfactory account of him- 
self” — Clause (b). — [1] The words “who cannot give a 
satisfactory account of himself” have been interpreted 
in the following different ways. 

(a) The words do not mean “explain his conduct” 
at any particular time or place but mean an explana- 
tion of a person’s general course of conduct as distinct 
from a momentary behaviour (Vol 80) 1943. All 367 
(368): ILR (1943) All 816 : 45 Cri L Jour 2U *(Vol 16) 
1929 All 33 (37) : 50 All 909 : 30 Cri L Jour 145 (FB) 
(Per Sulaiman, CJ ; Boys Kendall and Weir, JJ contra) 
*(Vol 5) 1918 Cal 887 (887) : 18 Cri L Jour 825 (DB) 
*(Voll6) 1929 Cal 729 (730): . 3 1 Cri L Jour 408 
(DB). 

(b) The expression “satisfactory account of himself” 
means a satisfactory account of his presence at the 
place and in the circumstances in which he was found 
and not merely a satisfactory account of himself gene- 
rally (Vol 25) 1938 Cal 409 (411) : ILR (1938) 2 Cal 
221 : 39 Cri L Jour 647 (DB) *(Vol 25) 1938 Hag 303 
(307) : ILR (1938) Nag 595 : 39 Cri L Jour 747. 

(e) The words mean that the person proceeded 
against has to satisfactorily account for his presence 
within the limits of the Magistrate’s jurisdiction (Vol 12) 
1925 Cal 616 (618, 619) : 26 Cri L Jour 842 (DB). 

[2] Person belonging to place D found at jP—His 

allegation that he travelled by railway for certain 
purpose found false, he being without a ticket or any 
bedding — He was found feeling pockets of other pas- 
sengers and on being questioned, gave false name and 
address — Held , these facts brought his case within 
clause (b) as he could not give satisfactory evidence Of 
himself. (Vol 29) 1942 Oudh 246 (247); 43 Cri L 
Jour 342. f 

[3] Where the explanation, if true, is consistent with 

the circumstances it must be held that a satisfactory 
account has been given. (Vol 27) 1940 Pat 410 (4ll) : 
41 Cri L Jour 777 (DB) *(Vol 14i 1927 AU 592 (592): 
49 All 844 : 20 Cri L Jour 567 (DB). (Overruled on 
another point. (Vol 16) 1929 All 33 (FB)). «i<(Vol 12) 
1925 Cai 616 (619) ; 26 Cri L Jour 842 (DB). • 

[4] Where A fled to avoid an arrest and after the 
warrant was withdrawn he came back to his house and 
kept himself in seclusion to avoid curious inquiries it 

1 was held that.hegave a satisfactory account of himself. 
(’12) 1* Cri L Jour 161 (162) : 39 Cal 436 (DB):" * 

[5] Where there were really no suspicious cir- 
cumstances against the accused, the mere fact that, 
did not give his correct name and tried to run away 
from the police and declined to explain how he 
happened to be at a particular place, does' not amount 
to hi 3 not being able to give -a satisfactory account of 
himself. (Vol 23) 1936 Oudh 383 (384) : 37 Cri L Jour 
888 . ' ' ' ’’ . ' 

[6] Where a person was found in a district other 

than his own and in the house oTa dangerous political 
conspirator, and gave an account which was in the 
main false, it was held that he did not give a satis- 
factory account of himself. (*12) 13 Cri L Jour 239 (240) 
(DB) (Cal) (Application of the section is not confined to 
vagrants and vagabonds -^Section applies to rogues and 
persons of any class . who cannot give a satisfactory 
account of themselves.) 1 ' . 1 " ‘ 
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110. Whenever a Presidency Magistrate, District Magistrate, or Sub.divisional Magistrate 
Seearifcy for good be- or a Magistrate of the first class specially empowered • in this behalf by 
havkmr from habitual the ^Provincial Government] receives information that any person 
offendera. within the local limits of his jurisdiction — 

(a) is by habit a robber, house-breaker, [*] bthief, cLor forger], or 

(b) is by habit a receiver of stolen property knowing the same to have been stolen, 

or 

(c) habitually protects or harbours thieves or aids, in the concealment or disposal of 

stolen property, or 

[(d) habitually commits, or attempts to commit, or abets the commission of, the offence of 
kidnapping, abduction, extortion, cheating or mischief, or any offence punishable 
under Chapter XII of the Indian Penal Code, or under section 489- A, section 489-B, 
section 489.0 or section 489-D of that Code, or] 

(e) habitually commits, or attempts to commit, or abets the commission of, offences 
involving a breach of the peace, or 

(/) is so desperate and dangerous as to render his being at large without security 
hazardous to the community, 

such Magistrate may, in manner hereinafter provided, require such person to show cause why 
he should not be ordered to execute a bond, with sureties, for his good behaviour for such period, 
not exceeding three years, as the Magistrate thinks fit to fix. 

[1882 — S. 110; 1872 — 8s. 505, 506 ; 1861— Ss. 296, 297.] 

[a] Substituted by A.O. for “Local Government”. 

[b] The word “or” was repealed by the Code of Criminal Procedure (Amendment) Act, 1923 (18 [XVIII] 
of 1923), S. IS. 

[c] Inserted , ibid. 

[d] Substituted , ibid., for original cl. (d). 


Section 109 (contd.) 

17] Evidence of previous convictions is relevant in 
proceeding under this section. (Yol 29) 1942 Oudh 
246 (247): 43 Cri L Jour 842. 

[8] Previous convictions do not, by themselves, 
prove that the person is now leading a life of crime or 
Is dependent on the proceeds of crimes committed by 
others. (Tol 30) 1943 All 368 (369): 45 Gri h Jour 
157 ; ILR (1948) All 818. 

8. What Magistrate can act under this section.— 
[1] Where the account a person gives of his presence 
within a particular Magistrate’s jurisdiction is satis- 
factory* he cannot be called upon to give an account of 
his presence within another Magistrate’s jurisdiction. 
( f l2) 13 Gri h Jour 161 (162) : 89 Cal 453 (DB)J 

9. Discretion of Magistrate.— -[1] In exercising dis- 
cretion provisions of the section should not be abused. 
(Voi 13) 1926 Cal 648 (649) : 63 Cal 345 : 27 €ri I* Jour 
497 (DB),- 

y 10.Be vision, — [1] Whether the circumstances of 
a case are suspicious being mainly a question of 'fact. 
JHfeh Court will rarely interfere in revision. (’37) 38 
GriDJour 889 (S90)(3>B) {Oudh) *(Vol 21) 1934 Ail 
' \24 36 <Jri I* Jour 446* 

SECTION 110— Synopsis. 

4^ and object. 

^ Uribes Act, 6 (VI) of 

■ constitutes a fear to procead- 
section, 

$ ■ U.0. -• •- 


5. Proceedings under Sections 108 and 1 10. * 

6. Section 401, J.P.C. and Section 110. 

7. “RUceivea information.” 

8. “Within the local limits of his jurisdiction.” 

9. General jurisdiction of the Magistrate. 

10. “Is by habit a robber, house-breaker,” etc— 

Clause (a). 

11. Habitual receiver of stolen property— Clause (b), 

12. “Habitually protects or harbours thieves,” etc.r* 

Clause (c). 

13. Habitual offender— Clause (d). 

14. Offences involving a breach of the peace— Clause 

(e). 

15. Desperate and dangerous character — Clause (i). 

16. Practice— Arrest and detention. 

17. Bond for security. 

1. Scope and object.— .[1] The object of the section 
is preventive and not punitive. (Voi 27} 1940 Bern 416 
(416) : 42 Cri It Jour 150 (DB) * (Voi 29) 1942 Sind; 
122 (128); 44 Cri L Jour 387 : ILB (1942) Kar 282. 
(DB) * (Voi 20) 1988 All 8§9 (859) r 85 Cri LJoarj*' 
* (Voi 17) 1930 All 23 (24) : 81 Ori h Jour l * Cl*n*v 
Cri L Jour 6 (21) (SB) (Call * (Voi 8) 1921 Lab' -M2 
(179) * (’81) 3 Mad 238 (239, 240) (DB)« (’08) 6 Or# 
Caa 199 (199) (DB). 

[2] The section is aimed at protecting society trow 
dangerous characters against perpetrating of crimes by 
placing them under security. (Voi 30) 1943 Pesh 41 (42), 
44 Cri h Jour 478 * {Voi 1®) 1929 All 608 ( 808 >; S0 

{JrtD Joue 7S8 *{’11)19 Ori I, Jour 828 
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Objects and Reasons* 


“We notice that Clause (d) ot Section 110, as re- 
drafted by the Bill, omits the reference to the counter- 
feiting of currency notes, which appears in the present 
law. We have, therefore, included of ences under Sec- 
tions 489A to 489D of the Indian Penal Code in the 
Qlause. We have also included abetment. 


We considered a suggestion that Clause (f) of 
Section 110 should be deleted On the ground that it 
should be possible to bring every case under Clause (f) 
within the remaining Clauses of the Section. We 
decided by a majority to retain the Clause.—* S. C. R., 
[XVIII of 1923]. 


Section 110 (contd.) 

[3] The section cannot be used agairi£t merely un- 
disciplined people as local bosses and faction leaders. 
(Vol 25) 1938 Mad 35 (37) : 39 Cri L Jour 230. 

[4J Wbetfe persons or the acts which they commit 
are such as to make it difficult to deal with them 
under the ordinary provisions of law, this section can 
be used. (Vol 25) 1938 Mad 482 (482) : 39 Cri L Jour 
588. 


[5] The object of the section is to bring reasonable 
pressure to bear on bad characters to respect the law. 
(Vol 1) 1914 Lah 492 (4931 : 1914 Pun Re No. 6 Or : 16 
Cr L Jour 837 * (’Oil 1901 Pun Re No. 28 Cr p. 87 
(88) * (Vol 1) 1914 Sind 13 (14) : 8 Sind LR 173 : 
16 Cri L Jour 100 (DB). 

[6] The section is not intended to provide indirect 
means of securing conviction for the police where : 

(a) Charge for substantive offence has failed. (’09) 9 
Cri L Jour 528 (529) * (Vol 7) 1920 Oudh 226 (227) : 
23 Oudh Cas 871 : 22 Cri L Jour 273 * (Vol 9) 1922 
Oudh 26 (26) : 24 Oudh Cas 317 : 28 Cri L Jour 119. 

(b) Charge for substantive ©fence is likely to fail. 
(Vol 15) 1928 All 682 (684) : 51 All 459 : 30 Ori L Jour 
694. 


[7] Proceedings under the section, following acquittal 
for a substantive ofence, based on the same evidence 
as formed the basis of the substantive ofence, should 
not be allowed. (Vol 14) 1927 All 473 (474) : 28 Cri 
L Jour 515 * (Vol 11) 1924 All 142 (142) : 25 Cri 
L Jour 45 * (’07) 5 Cri L Jour 191 (193. 194) (DB) 
(Cal) * (Vol 13) 1926 Lah 190 (191): 27 Cri L Jour 190 
* (Vol 12) 1925 Oudh 49 (49) : 25 Cri L Jour 366 £ 
(Vol 12) 1925 Oudh 501 <501, 502) ; 27 Oudh Cas 327 : 
26 Cri L Jour 530. » 

[8] The powers under this section should be exercised 
with caution and discretion. C13) 14 Cri L Jour 5 (21) 
(SB) (Cal) * (’SI) 6 Cal 14 (16) (DB) * (’91) 14 A11 45 
(46) * (’68-69) 4 Mad HCR (App) xlvt (xlvii)* (’93-1900) 
1893 1900 Low Bur Rul 223 (22*5, 226). 


[9] The security law ought not to be used for oppres- 
sive purposes. (’01) 1901 Pun LR No. 18 Cr p. 35 (37) 
(DB)*(*98) 1898 Pun Re No. 4 Cr p* (DB) * ('ll ) 12 
Cri L Jour 542 , (544, 545) (Oudh) * (Vol 17) 1930 All 
37 (37) : 31 Cri L Jour 301 (DB). 

[10] Person released after undergoing imprisonment 
either for a substantive ofence or for failure to furnish 
security on earlier . order under this section— Before 
proceedings under the section are taken against him, 
he should be given sufficient locics poenitentiae to 
reform himself (’05) 2 Cri L Jour 86 (87) (All) * (Vol 
3) 193.6 Cal 344(347): 17 Cri L Jour 185; 43 Cat 
il28 (DB) * (T8) 22 Cal WN C (DB) * (Vol 4) 1917 
Cudh 350 (351): 18 CrlL Jour 710 £ (’06) 3 Cri L Jour 
96 (96, 97): 28 All 306 * (Vol 3) 1916 TJpP Bur 11 (11): 
2 Upp Bur Rul 86 : 17 Cri L Jour 85 * (Vol 18) 1926 
Sind 69 (69) : 19 ■ Sind LR 176 : 26 Cri L Jour 1398 

m 

*£ll] Magistrate receiving information of the presence 
of a habitual ofender within his jurisdiction should 
pass iii Jreiimittary order under Si 112* issue a summons 


or a warrant to him under S. 114, and then hold a 
judicial enquiry as to the truth of information reoeived 
against such-person. (Vol 13) 1926 Lah 45 (46) : 26 Cri 
L Jour 1377 * (Vol 17) 1930 All 274 (274): 52 All 448: 
31 Cri L Jour 627 (DB) * (Vol 7) 1920 All 268 (269) : 
42 All 646 : 22 Cri L Jour 228 * (Vol 14) 1927 
Oudh 306 (307, 808) : 2 Luck 157 : 28 Cri L Jour 
744 (DB). 

[12] Proceedings under this section are judicial and 
not executive. (’04) 1 Cri L Jour 99 (100) : 1903 Pun 
Re No. 27 Cr * (Vol 6) 1919 Mad 683 (634) : 19 Cri 
L Jour 905. 

[13] Court cannot, without any inquiry and follow- 
ing the appropriate proceedings prescribed therefor, order 
a person to furnish security. (’78) 1 All 666 (668) * 
(1865) 3 Bom HCR Cr 39 (40) * (1862) 1 Bom HCR 
91 (92) (DB) *(’88) 9 Cal 215 (217) (DB)* (’75) 24 Suth 
WR Cr 10 (11) (DB) * (’83) 1883 Pun Re No. 6 Cr p. 
8 (DB) * (’80) 1880 Pun Re No. 21 Cr p. 36 (37) (DB) 
*(’93*1900) 1893-1900 Low Bur Rul 254 (254) * 

(’72-92) 1 Low Bur Rul 75 (77, 78) * (Vol 8)1921 AH 
145 (146): 23 Cri L Jour 122. 

2. Registration under Criminal Tribes Act (VI) of 
1924— Whether constitutes a bar to proceedings under 
this section. — [1] It is not illegal to take proceedings 
under this section against person already registered 
under the Criminal Tribes Act, 6 (VI) of 1924 (Vol 14) 
1927 Cal 213 (213, 214) : 54 Cal 279 : 28 Cri L Jour 
106 (DB) (Conduct after registration should be 
considered) £ (Vol 6) 1919 Cal 872 (873) : 20 Cri 
L Jour 30 (DB) (Do). 

3. Proceedings under Sections 109 and 110. — £l] 
A person cannot be ordered to be bound over in one 
and the same proceeding and on the same materials 
“both under S. 109 and, this section. (Vol 3) 1916 Mad 
657 (657) : 16 Cri L Jour 626 : 38 Mad 556n 
(DB)*(Vol 3) 1916 Mad 657 (657) : 38 Mad 555 : 16 Cri 
L Jour 631 (DB) * (’97) 1897 Rat Un Re Cri Cas 946 
(947) (DB) £ (*03) 2 Low Bur Rul 40 (40). 

[2] An order under this section cannot be passed 
while an order under S.-109 is in force* (*04) 1 Cri L Jour 
457 (459) (DB) (Cal). 

(But see (Vol 16) 1929 Sind 166 (166, 167); 23 Stud 
LR 438 : 30 Cri L Jour 849 (DB),] 

[3] A person called upon to give security under 

S. 109 and a person called upon to give security under 
this section cannot be dealt with together; during one 
and the same inquiry. (’05) 2 Cri L Jour 224 (225) : 
8 Oudh Cas 91* w ' 

4. Proceedings under Sections 107 and 110— [1J 
Wh^re a Magistrate issues notice for a charge under 
clausa 0) oi this section he cannot after enquiry pass 
an order for security under S. 107, (’07) 30 Mad 282 
(283) : 5 Cri L Jour 397 (DB). 

[2] Notice-Issued to person for a charge underS.107 

—He cannot be;directed, after inquiry to execute a*b©fid 
for good behaviour under this section. (’98) 25 Cal 798 
(802) (DB).- : . ■- /x ' 

[3] After issuing summons under S. „ 107, Magis- 
trate took proceedings under, this ; sections® v idenbe 
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Section 110 (contd.) 

recorded at length aud procedure as to trial of warrant 
cases followed— No prejudice done to the parties— 
Meld that there was a mere irregularity curable under 

S. 537. (’13) 14 Cri L Jour 65 (65, 66 ) (Mad). 

5. Proceedings under Sections 108 aud 110. — [1] 
The mere fact that the facts of a case fall within the 
purview of S. 108 does not make thL section inapplica- 
ble; (Vol 6 ) 1919 Cal 702 (705) : 46 Cal 215 : 19 Cri 
L Jour 696 (DB). 

6 . Section 401, I. P. C. and S. 110. — [ 1 ] Order 
tinder this section is no bar to a prosecution under 
section 401 of the Penal Code. (Vol 7) 1920 Cal 87 
( 88 ) : 47 Cal 154 : 21 Cri L Jour 386 (DB). 

7. “Receives information.” — [1] Before a Magistrate 
can take action under this section be should have in- 
formation that the person, sought to be proceeded 
against, is a habitual offender. (1900-02) 1 Low Bur Rul 
75 (77, 78). 

[2] No such limitations as the following can be 
placed on the information received. 

- (a) As to its nature (’04) 1 Cri L Jcur 807 (80S) : 27 
All 172. 


(b) As to the manner in which it is communicated. 
(Vol 29) -1942 Sind 122 (12b) : ILR (1942) Ear 252 : 44 
Cri L Jour 367 (DB). 

(c) As to the source from whiek it may be derived (Vol 
29) 1942 Sind 122 (128) : ILR (1942) Kar 252 : 44 Cri 
L Jour 367 (DB) # (’04) 1 Cri L Jour 807 (808) : 27 All 
172 # (’13) 14 Cri L Jour 5 (22) (SB) (Cal) * (Vol 9) 
1922 Pat 586 (587) : 1 Pat 621 : 24 Cri L Jour 31 (DB) 
* (’03) 2 Weir 54 (54) (DB). 


[3] Any quantum of information is not a necessary 
condition for the Magistrate to take action. (Vol 14) 
1927 Oudh 306 (307) : 2 Luck 157 : 28 Cri L Jour 744 
(DB) * (Vol 33) 1946 Oudh 50 (51). 

[4] The Magistrate is bound to enquire judicially into 
the truth of the information. (Vol 12 ) 1925 Sind 
204 (206) : 25 Cri L Jour 1377 : 19 Sind LR 96 * 
(1900-02) 1 Low Bur Rul 75 (77, 78). 

: , [5]. The Magistrate can, if he thinks fit, take infor- 
mation on oath. (’05) 2 Cri L Jour 462 (462,463) : 
11905 Upp Bur Rul (Cr) PC 29. 


[ 6 ] Where a 1 memorandum was sent by the tenants 
ofazamindar alleging several acts against him and 
the report of the Sub-divisional Officer thereon did not 
'Substantiate the allegations, it was held that the Dis- 
trict Magistrate was not justified in taking proceed- 
ings on the basis, of .the same. (Vol 11 ) 1924 Cal 114 
(114, 115) ; 25 Cri L Jour 189 (DB), 


. [See also. (Vol 25J 1938 Pat 533 (535, 536) ; 39 Cr* 
L;J<Sur 811). 

< . '[7] .The information on which the Magistrate insti 
proceedings cannot be used as evidence against 
the person sought to be bound over. (’04) 1 Cri L Jour 
. -807 (809) r 27 AU 172. 


v. Within the local limits of his jurisdiction.” [1 

proceeded against should - be within tne Iocs 
BmitS'Of the Magistrate's jurisdiction at the time whe' 
proceedings are taken against him. (Vol 27)1940 Bor 
-f ILR (1940) Bom 397 ; 41 Cri L Jou 
[•13 gtLL, Jour - 796 ,(797)(DB) (Bom) ■ 
L Jour 425 


mpu az'vri h apt 
29 Cri L Jour 842 j( 843) (DB) (Cal)/' 

the Magi 


although he may be temporarily absent. (Vol 30) 1943 
Nag 88 (90) : TER (1943) Nag 609 ; 44 Cri L Jour 82* 
(Vol 27) 1940-Bom 204 (205): ILR (1940) Bom 397; 

41 Cri L Jour 6 S 6 (DB). 

[3] It is not necessary that the person must be ordi- 
narilyresident within the local limits of the Magistrate’s 
jurisdiction. (Vol 30) 1943 Nag 88 (90) : 44 Cri L Jonr 
82 : ILR (1943) Nag 609 * (Vol 31) 1944 Sind 106 
(107) : 45 Cri L Jour 532 : ILR (1943) Kar 
514 (DB) * (’$7) 38 Cri L Jour 144 (145) : 17 Lah 453 
* (Vol 21) 1934 Mad 255 (256) : 35 Cri L Jonr 626 * 
(Vol 19) 1932 All 162 (163) : 54 All 341 : 33 Cri L Jour 
230 * (Vol 18) 1931 Cal 65 (65) ; 32 Cri L Jour 425 
(DB) * (Vol 4) 1917 Low Bur 140 (140) : 8 Low Bur 
Rul 378 : 17 Cri L Jour 319 * (Vol 6 ) 1919 Cal 702 
(705) : 19 Cri L Jour 696 : 46 Cal 215 (DB) * (Vol 9) 
1922 All 86 (87) : 23 Cri L Jour 86 * (’07) 5 Cri L Jour 
249 (251) : 9 Bom Lit 244 (DB) * (Vol 14) 1927 Sind 
59 (60) : 20 Bind LR 310 : 27 Cri L Jour 1261 * (Vol 
6 ) 1919 Mad 633 (G34) : 19 Cri L Jour 905. 

[See however (Vol 27) 1940 Bom 204 (204) : 41 Cri 
L Jour 686 : ILR (1940) Bom 397 (DB).] 

[But see (’01) 1901 Pun’Re No. 12 Cr P 33 (34) : 1901 
Pun LR No. 91 * (1900) 27 Cal 993 (995) (DB)]. 

[4] More temporary presence within the limits of 
the Magistrate’s jurisdiction at the time of institution 
of proceeding is sufficient. (Vol 30) 1943 Nag 88 (90) ; 
ILR (1943) Nag 609 : 44 Cri L Jour 82 * (Vol 24) 
1937 Cal 520 (521) : 38 Cri h Jour X078. 

[5] The mere fact that a person is undergoing a 
sentence of imprisonment in jail within the local limits 
of the jurisdiction of a Magistrate is no ground for 
holding that he is not within such limits. (Vol 8 ) 
1916 Low Bur 1 (2) : 17 Cri L Jour 88 (90) : 8 Low 
Bur Rul 53 (FB). (Overruling 4 Low Bur Rul 148 ;7 
Cri L Jour 447). 

[ 6 ] Where a person within the local limits of the 
jurisdiction of a Magistrate is arrested and brought 
before him, tho latter can take proceedings against 
such person irrespective of the question whether the 
arrest was Ugal or not. (’04) 1 Cri L Jour 535 
(537) ; 31 Cal 557 (DB). 

\l] Different views are held as to whether a Magis- 
trate can take action against an accused who is origi- 
nally not within his jurisdiction but comes there 
under compulsion. 

(a) Presenoe must be voluntary and not one under 
compulsion. (Vol 19) 1932 All 162 (163) : 54 All 
341 : 33 Cri L Jour 230 * (’99) 23 Bom 32 (35) 
(DB) * (’85) 1885 Pun Re No. 43 Cr. p 89 (92) (DB) 
* (’84) 1884 All W N 85 (85). 

(b) Even a person brought within jurisdiction under 
compulsion can be proceeded against, (Vol 24) 1937 
Nag 70 (71) : ILR (1936) Nag 200 : 38 Cri L Jour 
447 * (Vol 6 ) 1919 Cal 460* (461) : 20 Cri L Jour 133 
(DB) * (Vol 6 ) 1919 Cal 702 (705) ; 46 Cal 215 :19 
Cri L Jour 626 (DB). 

(c) Accused ordinarily residing within jurisdioti^ 

but absconding forcibly brought back — Magistrate air 
-proceed against him.- (Vol 16) 1929 Sind 166 ( 166 ) : . 
23 Sind L R 434 : 30 CrhL Jour 849 {DB)#«Voi®( 
1919 Cal 702 : 46 Cal 215 19 Cri h Jour 626 

followed}. 

[See also (Vol 4) 1917 Low Bur 140 (141) : 8 low 
Bur Rul 378 : 17 Cri L Jour 319]. 

, " [ 8 ] Proceedings taken by a Magistrate under this 
section not having local jurisdiction are -without juris- 
diction and must be set aside. (Voi 5) 1018 Mad 565 
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(557) : 41 Mad 246 : 18 Cri L Jour 878 (DB)*(1909) 9 
Cri L Jour 148 (149) (DB) (Cal) * (*06) 10 Cal W N 
xxii (xxiii). 

[But see (Vol 24) 1937 Nag 70 (71) : ILR (1936) Nag 
200: 38 Cri L Jour 447 * (Vol 13) 1926 All 767 
(768) : 49 All 228 : 27 Cri L Jour 1132]. 

[9] . A Magistrate, whose local jurisdiction has not 
been defined under S. 12. has jurisdiction throughout 
the district. (Vol 19) 1932 Cal 864 (864) : 59 Cal 
1484 : 33 Cri L Jour 858 (DB) * (Vol 81 1921 Oudh 
162 (162) : 24 Oudh Cas 255 : 22 Cri L Jour 713 * 
(’02) 29 Cal 389 (391) (DB). 

9. General jurisdiction of the Magistrate — [’] Orders 
made by any Magistrate other than those mentioned 
in the section are invalid and without jurisdiction. 
(Vol 3) 1916 All 222 (222) : 17 Cri L Jour 141. 

[2] A first class Magistrate, not specially empowered 
under this section, cannot exercise jurisdiction there- 
under. (’96) 1896 Rat 838 (838) (DB) # (*72-92) 
1872 1892 Low Bur Rul 239 (240) * (Vol 20) 1933 All 
676 (677) : 35 Cri L Jour 218. 

[3] Where a first class Magistrate before whom 
proceedings under this section were initiated after 
recording evidence sent up the proceedings to the 
District Magistrate the latter held could not place 
restrictions upon the liberty of the accused. (’12) 13 Cri 
L Jour 748 (748) (DB) (Bom). 


10. “Is by habit a robber, house breaker,’* etc. — 
Clause (a)*. — fl] The person proceeded against must 
be proved to be, by habit, a robber, a house breaker, 
thief or forgerer. (Vol 26) 1939 Lah 269 (270) : ILR 
(19391 Lah 53 : 40 Cri L Jour 753 # (’Oil 3 Bom LR 
269 (270) (DB)*(80) 1880 Pun Re No. 82 (Cr) p 80 (81) 
(DB) # (Vol 11) 1924 Pat 498 (499) : 25 Cri I^Jour 35. 

[2] The word “habit” implies a tendency or capacity 
resulting from the repetition of the same acts. (Vol 14) 
1927 Pat 126 (128) : 6 Pat 1 5 28 Cri L Jour 359. 


[3] Habit can be proved by adducing evidence of 
the commission of a number of similar acts. (Vol 11) 
1924 Nag 19 (21) : 25 Cri L Jour 60. 

[4] The evidence proving ‘habit* must be speoific 
and relate to particular instances within the knowledge 
of witnesses. (’28) 29 Cri L Jour 574 (575) (Lahl * 
(Vol 17) 1930 Lah 845 (3461 : a 2 Cri L Jour 62 * 
(Vol 111 1924 Pat 498 (499) : 25 Cri L Jour 35 * 
(Vol 11) 1924 Pat 500 (501) : 25 Cri L Jour 985 * 
'(•71) 6 Mad HCR (App) 120 (121) (DB). 

■- [5] By habitual thief or robber is meant a person 
who has committed thefts or robberies in the past and 
is ready to commit them again whenever he „ gets an 
opportunity. (*93) 189 % Rat 639 (642) (DB) *(*72-92) 
1872-1892 Low Bur Rul 542 (543). 

[6} The following were held to be not sufficient 
reasons in themselves for binding over a person under 
this clause: — 

(a) That a man was a bad character and had been 
sent to jail or was once convicted ,pf theft. (*01) 3 Bom 
LR 269 (270) (DB) * (*10)11 Cri L Jour 638 (638) 

(1)3) (Mad) * (Vol 21) 1934 AU735 (737) ; 36^ Cri L 

#our 03. 


(b) That he associated with a thief or a bad charac- 
ter. (Vol 20) 1933 All 859 (860): 35 Cri L Jour 435 * 
6 Cri L Jour 403 (404) (DB) (Cal) tt ('ll) 12 Cri 
L Jour 542 (543, 544) (Oudh). 

(b) Thatr a police-officer gave it as his opinion that 


he was a habitual thief. (Vol 17) 1930 Nag 148 (148, 
149) : 31 Cri L Jour 165. 

[7] Where the charge against a person is that he is 
a habitual robber, the fact that he gathers bad charac- 
ters at his house is not in itself relevant ; bad charac- 
ters should be shown to be robbers or have been 
gathered for the purposes of committing robbery or 
theft. (Vol 12) 1925 All 694 (696) : 47 All 733 : 26 
Cri L Jour 1130 (DB). 

[8] Person found hiding himself— Certain articles 
not claimed by him to be his own found upon him for 
which he was not charged with ally offence — Held 
that, he was not a habitual offender. (*11) 12 Cri L 
Jour 859 (359) (Mad). 

[9] It is not necessary that a certain number of 
previous convictions should be.proved against the person 
sought to be bound over. (Vol 25) 1938 Lah 428 
(428) : 39 Cri L Jour 599 « (Vol 25) 1938 Mad 482 
(483) : 39 Cri L Jour 588 # (Vo* 25) 1938 Mad 591 
(592) : ILR (1938) Mad 720 : 39 Cri L Jour 898 (DB) 
* (Vol 23) 1936 Oudh 238 (239) : 37-Cri L Jour 390: 
12 Luck 86 (DB). 

[10] The section does not refer to a person who is 
by habit a dacoit. (Vol 12) 1925 All 250 (250, 251) : 26 
Cri L Jour 746 tt (Vol 16) 1929 All 818 (813) : 30 Cri 
L Jour 1086. 

11. Habitual receiver of stolen property- Clause (b): — 
[1] To substantiate a charge under this clause, no 
specific offence need be proved — Evidence of general 
repute will do. (’92) 1892 Pun Re No. 12 (Cr) p 27 
(28)’ (Lah). 

[2] Mere rumours and suspicions are not enough to 
substantiate charge. (1921) 22 Cri L Jour 269 (270) 
(Lah). 

[8] Where the persons proceeded against belonged 
to a class of people called Mewatis considered to be 
persons occupying themselves in receiving stolen pro- 
perty and offence of similar nature and the villagers 
were* in considerable terror of these Mewatis , it was 
held that this was not sufficient to sustain a charge 
under this clause without there being any tangible 
evidence that they were receivers of stolen property. 
(’05) 2 Cri L Jour 88 (89) : 2 All L Jour 174. 

12. “Habitually protects or harbours thieves,’* etc — 
Clause (c):— [1] Where a man, from motives of huma- 
nity and without any intention of enabling the fugitive 
to escape from justice gives him food and surgical 
assistance while he was wounded, he is *not liable to be 
hound over. (’10) 11 Cri L Jour 490 (492) : 1910 Upp 
Bur Rul 1st Qr. Cr P O 4. 

[2] The fact that a landlord has tenants of bad 
character, that he lends money or paddy to - them 
whenever they are fin difficulties and that he settles 
disputes between two men, one of whom is a thief is 
not sufficient to make him liable. (!07) 6, Cri L Jour 
403 (404) (DB) (Cal). 

[3] The mere association with a gaDg of dacoities 
or the failure to oppose them or give assistance to the 
police when the gang settled in the neighbourhood is 
nnt sufficient to justify action under this clause. (Vol 2) 
1915 All 464 (465) : 16 Cri L Jour 805, 

[4] The manager , of a public shrine cannot be called 
upon to furnish security although some thieves have; 
been arrested in the shrine, on several occasions and it 
is generally used as a gambling resort visited by bad 
characters. (*10) 11 Cri L Jour 603 (604) (Lah). / . _ 

[5] The mere fact that a person derived his subsis- 
tence from keeping prostitutes in his house although 
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sometimes thieves visited his house field was not a 

sufficient "round to justify action. (k8l) l <ssl 1>uu 

Be No. 2 Cr p 2 (2) (DB) (bah). 

[6] Where some persons said to be o l bad character 
had been seen on occasons at the Kothnr where the 
accused did his work, Court was not justified in holding 
that the accused habitually protected and harboured 
thieves. ('12) 13 Cri L Jour 760 (762) : 15 Oudh Gas 
263. 

[7] Where thieves have boon living with L, his son 
A cannot beheld guilty of harbouring them. (Vol 21) 
1931 Lah 62 (63) : 35 Cri L Jour 053. 

[8] How many facts have to ho proved to enable 
the Court to draw a reasonable inference of habit 
depends on the facts and circumstances of each case. 
(Vol 20) 1933 Pat 189 (190) : 31 Cri Tj Jour 643. 

[9] A. person cannot be called upon to give security 
for harbouring daeoits. (Vol 15) 1928 All 682 (681) : 
51 All 459 : 30 Cri L Jour G94. 


that his boiog at large without -veurif.y would be detri- 
mental to tin* community. (’07) 6 Cri h Jour 1 (3) (DB) 
(Cal) * (Vol 5) 1 9 L s All\‘tlK {819} : 19 Cri L Jour 781 
* {Vol 21) 1931 Cat 482 (185) ; 61 Cal 588 : 35 Cri L 
Jour 952 ( DB). 

[2] Where certain tenants formed themselves into a 
paity to compel the ^aniituhr tovsef tie with them cer- 
tain lands, and many loots and n vaults were committed 
by them against the xamindar and the recalcitrant 
members, it wa* held that, action could be taken 
against the tenants muter this clause. {Vol 14) 1927 
Pat 126 (129, 130) : 6 Pat, 1. 

[3] Where it was nro\ ed that -a person was associa- 
ting with a number of person*, who wow known to be 
members of revolutionary party, and there were indica- 
tions that lie was in sympathy with them, it was held 
that lie could be bound over. (Vol 20) 1933 All 674 
(674) : 35 Cri L Jour 2*4. 

[4] Person in Court threatening an assessor was held 
to be a desperate and dangerous character, (Vol 22) 
1985 All 638 (638) : 86 Cri L Jour 1142. 


13. Habitual offendci — Clause (d) : — [1] Where a 
person, repeatedly and persistently committed acts of 
extortion by compelling the merchants to sign agree- 
ments not to import foreign cloth by resort to picket- 
ting and the levying of fines, and by also resorting to 
picketing in the case of merchants who traded in such 
cloth, it was held that he was liable to be bound over. 
(Vol 11) 1924 Nag 19 (21) : 25 Cri L Jour 60. 


[2] This clause does not apply to a person who has 
a reputation of habitually bringing false claims in a 
Civil Court. (Vol 4) 1917 Oudh 117 (118) : 18 Cri Tj 
Jour 651 : 20 Oudh Ca* 129 * (Vol 4} 1917 Nag 32 
(32) : 19 Cri L Jour 885 # (’84) 1884 Pun Bo No. 25 
(Cr) p 43 (43) (DB) (Lah). 


14. Offences involving a broach of the peace — Clause 

(e) : — [1] A person cannot be bound over unless he lias 
habitually committed or attempted to commit or 
abetted the commission of offences involving breach ol’ 
peace. (Vol 27) 1940 Hang 95 (9G) : 41 Cri L Jour 
495 $ (Vol 25) 3938 Mad 591 (592) : ILK (3938) Mad 
720 : 39 Cri L Jour 898 (DB). 

[2] The naib of two no-sharcr zamindars who wore 
brothers had led several riots and been convicted in 
several cases — Certain Goondas wore always employed 
to help their cause — Held that one of the brothers 
who was the muhktcar practising and residing out of 
the place, and, who was shown not to have been impli- 
cated in the acts, ought not to have been bound over, 
but that, the other whose complicity was established 
was rightly bound over. (’10) 12 Cri L Jour 164 (166) : 
38 Cal 156 (DB). 


[3] Where a person being aware that violence is the 
reasonable outcome of the doctrine he preaches, con- 
duets a propaganda against forces of law and order 
and instigates breaches of the peace, he can be bound 
over. (Vol 18) 1931 Cal 18 (19, 22 : 32 Cri L Jour 
593 (DB). 


. W Where an order binding over a person under 
cl. (P wag passed; and, on appeal, the District Magis- 
trate found that cl. (el was more appropriate, it was 
held that, the District Magistrate bad power to reduce 
the security and pass an order under this clause. 
(Vol 7) 1920 Nag 67 (67) : 21 CriL Jour 352. 

15. Desperate and dangerous character— Clause 

(f) : — -O- 1 A man of desperate end dangerous character 
means a person who shows such a reckless disregard o: 
safety of the person or the property of his neighbours 


[5] IVrson who threaten-* and hrnts people can cer- 
tainly bn called a di‘:ipvralv anil dangerous character. 
(Vol 29) 1912 Oudh 356 (35s » : 43 Cri h Jour 398. (Vol 
18) 1931 All 137 : 32 Cri L Jour 1070 distinguished). 

[01 A person cannot bo called a desperate and 
dangerous character mur«»ly because : 

{a) Hois of a litigious disposition, (Vol 17)1936 
Lah 1051 (1054) : 32 Cri 1. Jour 271 * (Vol 5) 1918 
All 318 (319) : 19 Cri L Jour 78]. 

(b) Flo is a habitual gambler or opium smoker. (’80) 
1880 Pun Uo No. 33 (Cr) p HI (82) (DB) (Overruled on 
another point by 1881 l*nn lie No. 38 (Or) (FB)). 

(o) Ho is of a quurrtdsonio and turbulent nature. 
(Vol 18) 1931 All 437 (138) : 32 Cri L Jour 1070 * 
(’05) 1 Cri 1, Jour 710 (712) : 27 All 92 * (’66) 6 Suth 
Wit Cr 6 (6) (DB). 

(d) He is a general nuisance to his neighbours. (Vol 
2) 1915 AH 352 (353) : 16 Cri L Jour 582 * (Vol 18) 
1931 All 437 (438;: 32 Cri h Jour I070*(l901) 5 Cal 
WN 2 19 (250). 

00 He is a smuggler. (Vol 22) 1935 Posh 80 (82) : 
36 Ori L Jour 1127 (DB), 

(f) He incites the members of an a rtodntion to 
demaud a higher rate of wages, (Vol 27) 1010 Rang 
95 (96) : 41 Cri L Jour 495. 

(g) Ho wan caught while committing adultery. (Vol 
17) 1930 Lah 1051 (1054) : 32 Cri L Jour 271. 

(h) He committed an assault for which ho was tried 
and acquitted, (10) II Cri L Jour 663 (6G4) (Mad). 

[7] Man -charged as habitual offender under other 
clauses of thta section. It is a mote inference of fact 
from the nature of the offences as to whether be is not 
also a dangerous and desperate character. (*09) 10 Cri 
L Jour 460 (462) (DB) (Cal). (View expressed in 5 Cal 
WN 249, viz that evidence of repute is inadmissible 
modified). 

[8J A person who is a leader of local factions res- 
ponsible for constant threat and bullying is not the less 
dangerous to the community because he lives in a house 
and own* land. (Vol 25) 1938 Mad 448 (449) : 39 Cri 
L Jour 595. 

16. Practice — Arrest and detention [1] Procee- 

dings under the section may follow an arrest under 
S. 55 (Vol 17) 1930 Pat 103 (104) : 81 Cri L Jour 717 
* 013) 14 .Cri L Jour 618 (618) ; 35 All 407. 
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lit- (Proviso as to European vagrants,] Repealed by the Criminal Law (Amendment) Act 
1923 (12 [XII] of 1923), S. 8. 

[1882— S. Ill ; 1872 — S. 517]. 

a b[112. When a Magistrate acting under section 107, section 108, section 109 or section 110 
Order to be made. deems it necessary to require any person to show cause under such section, 
he shall make an order in writing, setting forth the substance of the in. 
formation received, the amount of the bond to be executed, the term for’ which it is to he in force, 
and the number, character and class of sureties (if any) required. 

[1882— S. 112 ; 1872— Ss. 492, para 1, 509 para 1, 515 para 1 ; 1861— Ss. 285, 300, 306], 

fa] Ss. 112, 113, 115 and 117 do not apply to any inquiry under the Sind Frontier Regulation, 1892 
(3 [III] of 1892), S. 22 or under the (Punjab) Frontier Crimes Regulation, 1901 (3 [III] of 1901), S. 42. 

[b] Ss. 112 to 121 and 123 to 126 and S. 514 apply to all oases requiring security for good 'behaviour under 
the Punjab Frontier Crossing Regulation, 1873 (7 f VII] of 1873), S. 6. 


Section 110 ( contd .) 

[2] Where a police-officer arrests a person with a 
view to take proceedings under this section, he should 
specify one of the causes given in S. 55. (Vol 13) 1926 
Sind 190 (191) : 20 Sind LR 85 ; 27 Cri L Jour 628 
(DB). 

[3] Magistrate should not detain a person in custody 
until the police are able to make out a case against 
him. (Vol 8) 1921 All 278 (280) : 43 All 186 : 22 Cri 
L Jour 115 * (Vol 6) 1919 All 160 (161) : 41 All 483 : 
20 Cri L Jour 381. 

[4] Magistrate can issue a warrant only after he has 
the necessary information and passes the preliminary 
order under S. 112. (Vol 13) 1926 Sind 288 (289): 20 
Sind LR 122: 27 Cri L Jour 935 * (Vol 7) 1920 All 268 
(269): 22 Cri L Jour 228: 42 All 646. 

[5] Where the police reported against a person to the 
Magistrate and the latter neither issued summons nor 
warrant, the subsequent arrest by the Police was held 
unauthorised. (Vol 12) 1925 Lah 623 (623) : 26 Cri L 
Jour 1360. 

17. Bond for security. — [1] A police-officer is not 
authorised to take a bond for the production of a per- 
son before the police. (Vol 12) 1925 Lah 152 (152) : 
25 Cri L Jour 712. 

SECTION 1X2— Synopsis. 

1. Scope of the section; 

2. Substance of the information. 

3. Amount of the bond to be executed. 

4. Character and class of sureties. 

5. Amendment of order. 

6. Effect of non-compliance with the section. 

7. Joint order against two or more persons. , 

8. Security against person undergoing imprison- 

- meat . 

9. Or&wyil a public document. 

1* Scope of Jhe flection. — [1] Where a Magistrate 
gets information of the kind specified in S. 107, S. 108, 

. S. 109 or S. 1X0 and is of opinion that there is suffici- 
ent ground for proceeding, the first thing that he should 
do is to pass an order in writing under this lection , 
against the person concerned. (Vol 1) 1914 All 466 
4466, 467): 86 All 262 : 15 Cri L Jour 288 * (Vol 7) 
4920 All 268 (269, 270) : 42 All 646 : 22 Cri L Jour 
;228 * (Vol 6) 1919 Upp Bur 27,(27) ; 3 Upp Bur Rul 
‘W t 20 W L Jour 321. 


[2] The order should be served on person concerned 
under S. 114 and S. 115 or, if he is present in Court, 
it should be read out to him under S. 113, so that he 
may have an opportunity to show cause why the pro- 
ceedings should not be taken against him. (‘74) 22 Suth 
WR Cr 68 (69) (DB) * (’76) 25 Suth W R Cr 50 (50) 
(DB) * (’85) 11 Cal 13 (14) (DB). 

[3] The provisions of the section ought to be 
strictly complied with. (Vol 11) 1924 All 695 (695) : 26 
Cri L Jour 430 * (’72-92) (1872-92) Low Bur Rul 
398 (398) * (Vol 27) 1940 Mad 23 (25) : ILR (1940) 
Mad 335 : 41 Cri L Jour 238 (FB). 

[4] The order need not set forth a list of the witnesses 
in support of the proceeding. (’07) 7 Cr L Jour 146 
(150) : 35 Cal 243 (DB) * (’13) 14 Cri L Jour 5 (22) 
(SB) (Cal). 

[5] A condition that the persons procecaded against 
should undertake that no attempt would be made by 
them or their agents to realise rents by force and that 
nothing would be done to induce a breach of the peace, 
could not be imposed in an order under this section. 
(•06) 4 Cri L Jour 456 (459, 460) (DB) (Cal). 

[6] The procedure provided by this section and 
S. 117 must, with necessary modifications and additions, 
be followed where It is intended to take preventive 
action under S. 7 of the Burma Habitual Offenders 
Restriction Act, 1919. (Vol 12) 1925 Rang 69 (70) : 2 
Rang 524 : 26 Cri L Jour 417. 

2. Substance of the information. — [1] A Magistrate 
acting under this section is bound to set forth in his 
order in writing the substance of the information ; on 
which he purports to act. (1900-02) 1 Low B.ur Rul 
75 177)#('07) 6 Cri 1; Jour 1 (2) (DB) (Cai)*(Vol X) 1914 
Sind 8 (10) : 8 Sind LR307 r : 16 Cri L Jour 2 35 (DB) f „ 

[2] The object of this requirement is to make; the 
person proceeded against clearly understand what, the 
matter is upon which 'he -has to show cause to enable 
him to come prepared to meet the case against- him, 
(Vol 27) 1940 Nag 104 (185) : ILR (1942) Nag 62 : 41 
Cri L Jour 713. .6 (*04)1 Cri L Jour 807 (809) ; 27 All 
172 * (’08) 7 Cri L Jour 146 (151) : . 35 Cal 243 (DB) * 
(Vol 17) 1930 Mad 859 (860) : 82 Cri L Jour 27.* (Vol 
13) 1926 Sind 69 (71) : 19 Sind LR 176 : 26 Cri L Jour 
1398 (DB) * (*74) 22 Suth WR Cr 36 (37) (DB). 

[$] xt is not necessary to state more than will 'sho^ 
the person proceeded against, the particular section or 
sub section, on which the Court proposes to proceed 
against him. (Vol 14) 1927 Oudh 806 (307, 3085 : 2 
Luck 157 : 28 Cri L Jour 744 (DB) * (Vol 13) 1926 All 
759 ; 49 All 5 : 29 Cri L Jour 9 ( (Vol Ml W 
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4’J All 610: 22 Cri h Jour 228 elision tod Rom) ; (Vnt 
16) 1929 Cal 739 (740, 742) : 31 Cri L Jonr GU : 57 
Cal 503 (Sr») ( (Vol 7) 1920 Mad 531 : 13 Mad 150 : 

21 Cri L Jour 35 i dissented from) * (Vol 17) 1930 All 
274 (274) : 52 All 448 : 31 Cri L Jour 027 (WO. (Par- 
ticular offence should be mentioned) * (Vo' 27) 1910 
Nag 134(135): ILR (1942' Nug 62 : 41 Cri L Jour 
713 (Do) * (’37) 1937 Mad WN 885 (880) (Sufficient 
details should be givenl * (Vol 17) 1930 Mad 859 (800): 
32 Cri L Jour 27 * (’33) 1933 Mad W N 975 (876) 4 
(Vol 29) 1942 Sind 122 (126, 129l: I Lit (1942) Kar 252 
(DB). (Whether omission of particulars has any mate- 
rial effect is a question of fact). 

[But see (Vol! 3) 1926 All 759 (700): 49 All 5 * 
(Vol 7) 1920 All 268 (209, 270) : 42 All 616 ] 

[4] An order tinder this section is something in the 
nature of indictment or charge and it should contain 
substantial particulars indicating the grounds upon which 
the information to the Magistuite, is based. (Vol 17) 
1930 Mild 331 (335) : 53 Mad 173 : 31 Cri L Jour 618 
(FB) * (Vol 13) 1926 All 759 (760) : 49 All 5 : 28 Ori 
L Jonr 9 * (Vol 7) 1920 All 2C8 (269, 270) : 42 All 646: 

22 Cri L Jour 228. 

[5] The failure to give details will not necessarily 
vitiate the notice (Vol 27) 1940 Mad 23 (25, 26) : 
ILR (1940) Mad 335 : 41 Cri L Jour 238 (FB). 

[6] The extent of the information, which must ho 
set forth depends upon the circumstances of the case. 
(Vol 26) 1939 Sind 261 (262 ) : 40 Ori L Jour 887 (DB) 
*(Vol 27) 1940 Mad 23 (26) : I LB (1910) Mad 335 : 41 
Cri L Jour 238 (FB) * (’84) 6 All 214 (218). 

[71 An order setting forth, in such a case, that ho 
has received reliable information that the applicant is a 
habitual thief or receiver of stolen property, is a 
sufficient compliance with the law. (’96) 1S96 All WN 
73 (73) *(Vol 6) 1919 Pat 337 (338) : 20 Cri L Jour 
436. 


[81 It is not enough merely to assert that a person 
has committed an offence generally under 8 110; the 
clause under which he is charged should be specified. 
(Vol 13) 1996 Lab 45 (46) : 26 Cri L Jour 1377. 

[9] Where from the notice it was not clear as to 
whether accusations which the party had to moot were 
under S. 109 or S 110 there was no sufficient compliance 
with the section. (’85) 11 Cal 13 (14) (DB). 


[Bee however (Vol 25) 1938 Nag 303 (305) : ILR 
(1938) Nag 595 : 39 Cri L Jour 747 (Not imperative to 
enter actual section and clause]. 

T10] The Magistrate shall be careful to see that his 
order ia in the terms of the section which he pronoses 
to apply. (Vol IS) 1928 All 357 (358 > : 30 Cri L Jour 
* (Vo1 161 1929 AU 813 ( 813 > = 30 Cri L Jour 

1086. 


[11] The “substance of the information received 
will not include the source of the information whic 
need not be set out in the order. (’04) 1 Cri L Jour 8( 

: V A11 172< Jour 5(2 

Lo B i ( . Ca P’ * (Yo1 17) 1930 Mad 97d (976) : 54 Mad 42 
I VR l ■, ^ ^ our (Por-ion proceeded against n 

entitled to copy of information). 

[12] The Magistrate has the right to test the a 
, curacy of the information received by him befo 
issuing notice by : — 

a'ssfeiroVsA sKi. s n 

iXrS'pl'CSn.liSi 1 ' “** 


(e) Taking information on oath in the presence of 
the licensed. (’05) 2 On L Jour 162 (162) : 1905 Upp 
Bur Rul (Cr) (1’C) 29. 

3. Amount of Uh: bond lo he executed, — [l] It is 
reasonable and jimfc that the individual should be 
afforded a l’**ir chance of complying with the required 
condition of furniMimg security before he. is awarded 
imprisonment for default. (69) 1 Mini MCR app xlvi 
(xlvn) M'01) 1901 Fun He No 28 Cr p 87 (88). *(1900) 
1901) Pun He No 24 Cr p 53 (53; *(Vol 20) 1933 All 
674(676) : 35 Cri L Jour 183. 

[2] Where an order directed the suspect to execute 
a bond for Iis. 100 and to furnish two sureties for 
Its. 300, it was held that there was only one. penalty of 
a bond and that tlm principal being bound in that 
amount, the sureties were hound for the same amount. 
(’97-01) 1 l T pp Bur llul 24 (25). 

[3] Where an order required the aspect to furnish a 
bond for Hs. 1,000 “with respectable sureties” it was 
Imld that it was neocssary to specify whether each and 
ail the sureties arc liable for the amount of Hs 1,000 or 
whether thev are liable for its. 1,000 between them* 
(Vol 1) 1914 Lah 492 (492) : laid Pun He No 6 Cr ; 16 
Cri L Jour 337, 

4. Character and class of sureties. — [lj The order 

under this section should specify the character and 
class of sureties, if any, required. (’03-04 \ 2 Low Bur 
Kul 40 (41) (Ke.-poetablo householders) *(’10) 11 Cri 
L Jour 198(108): 3 8md U R 168 (1)B) (Do) 

DVol i) 1914 Bom 5 (5) : 15 Cri L Jour 268 (DB) 
(Land holders) *(Vol 1) 1014 Sind 139 (140) : 8 
Sind L R 229 : 16 On L Jour 252 (DB) (Do) * (Vol 11) 
1924 Sind 120 (121) : 17 Sind LR 160 : 26 Cri L Jour 
179 (Do). 

[But sou (Vol 2) 1915 Upp Bur 13(14): 16 Cri L 
Jour 553. (Restriction of sureties to land holders should 
not bo imposed). *(’07) a 5 Cr? L Jour 148 (151) : 1906 
Pan lie No 18 (Cr) (Magistrate cannot ash for security 
by a particular class of persons — Submitted not 
correct). ] 

[2J The Court cannot in its order direct that the 
sureties sh’»ll ? e residents of a particular locality. (Voll) 
1914 Cal 445 (416) : 15 Ori L Jour 2 51 (DID *(’03) 6 
Oudh Cas 199 (202) (DB). *{’H(>) 1880 Van He No 38 

Cr p 92 (93) (DB). *(Vul 9) 1922 All 489 (489) : 23 
Cri L Jour 400 *(’99 1 1 Bom LR 520 (521) (DB) 
*{Vol 1) 1914 TJpp Bur 33(31) : 2 Upp Bur Rul 44 : 
16 Cri L Jour 422 * (’74) 2*2 Suth WR Cr 37 (38) (DB) 
*(’11) 12 Cri L Jour 472 (472) (All). 

[But see (Vol 11) 1924 Bind 120 (1,21) : 17 Sind LR 
ICO : 26 Cri L Jour 179 (1)13) *f’02) 24 All 471 
(472).] 

[3] The Court cannot direct that the sureties should 
be able to control the persons for whom they are 
sureties. (Vol t ) 1914 Bom 5 (6) : 15 Cri L Jour 268 
(DB). 

[4] The order must bo such that if a suspect has * 
bona fide, intention to be of good behaviour, it will not 
be impossible for him to find sureties. (Vol 1) 1914 
Sind 13 (14) : 8 Sind LR 173 : 10 Cri L Jour 100 (DB). 
*(’99) 1 Bom LR 520 (521) (DR). (Order requiring 
sureties not to be of “Kunbi” caste is unreasonable and 
improper). 

5. Amendment of order. — [I] An order under this 
section requiring security for good behaviour is in the 
nature of a charge in a warrant ease. (Vol 29) 1942 
Sind 122 (125) : ILR (1942) Kar 252 : 44 Cri L Jour 
357 (DB). *(Vol 3) 1916 Lah §95 (296; : 1916 3?up 
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4 bl!3. If the person in respeot of whom such order is made is present in Court, it shall 
Procedure in respect of be read over io him or, if he so desires, the substance thereof shall be ex. 
person present in Court. plained to him. 

[1882— S. 118; 1872— S. 492 Explanation]. 

[a] [b] See foot-remarks [a] [b] to Sec. 112, 


Section 112 (contd.) 

Re No 1 Cr : 17 Cri L Jour 84 *(05) 2 Cri L Jour 
462 (46S): 1905 Upp Bur Rul Cr P C 29. 

[2] It is permissible to amend an order under this 
section and serve it afresh on the person proceeded 
against. (Vol 29) 1942 Sind 122 (125): ILR (1942) 
Ear 252 : 44 Cri L Jour 367 (DB). ((Vol 20) 1933 Sind 

8 (9) distinguished) *(’33) 1933 Mad WN 551 (552). 
*(*95) 1895 All WN 241 (241) (Amount of security can 
be enhanced after giving opportunity to the accused 
to show cause) *(Vol 29) 1942 Mad 242 (242) : 43 Cri 
L Jour 409 (Court can issue supplementary order after 
giving sufficient time to the party to consider the 
lame). 

6. Effect of non-complianoe with the section. — [1] 
The provisions of this section are only directory and not 
mandatary. (’08) 7 Cri L Jour 94 (94): 10 Oudh 
Cas 365 * (’92) 8 Cal 724 (726) (DB) *(’86) 12 Cal 
520 (521) (DB). 

[2] A failure to comply with the requirements of this 
section is a grave and substantial irre*ularifcy$rendering 
it necessary for the Courts of appeal and revision to 
scrutinize the proceedings carefully. It does not ipso 
facto vitiate the proceedings without proof of pre- 
judice. (Vol 13) 1926 Sind 69 (70) : 19 Sind L R 176: 
26 Cri L Jour 1398 (DB). 

[But see (Vol 12) 1925 Rang 353 (354) : 27 Cri L 
Jour 318 *(Vol 13) 1926 All 759 (760) : 28 Cri L Jour 

9 : 49 All 5 *(Vol 16) 1929 hah 504 (505) : 10 Lah 
155 :30‘ Cri L Jour 839]. 

[3] The failure to pass an order at all under this 
section is an irregularity which will not vitiate the pro- 
ceedings unless a failure of justice or prejudice to the 
accused has bean occasioned thereby. (’91) 1891 All 
WN 40 (41) *(’08) 7 Cri L Jour 94 (95) : 10 Oudh 
Cas 365. 

[But see (’07) 5 Cri L Jour 397 (398) : 30 Mad 982 
(DB) *(’02) 2 Weir 55 (56) *(’07) 6 Cri L Jour 
832 (332) (DB) (Mad). 

• [4] The omission to set forth in the order the parti- 
culars specified in the section is only an irregularity 
which will not vitiate proceedings in the absence of 
proof of prejudice. (Vol 13) 1926 Sind 69 (70) : 19 
Sind LR 176 : 26 Cri L Jour 1398 (DB) (Omission to 
set forth particulars does not divest the Magistrate of 
hie jurisdiction) * (Vol 29) 1942 Sind 122 (126, 129) : 
ILR (1942) Ear 252 : 44 Cri L Jour 367 (DB).*(Vol 28) 
1941 Fat 241 (241) : 42 Cri L Jour 296 *(Vol 16) 1929 
Cal 739 (740) : 81 Cri L Jour 614 : 57 Cal 503 (SB) 
*(Vol 13) 1828 Lah 366 (366, 367) : 27 Cri L Jour 575: 
*(Vol 17) 1930 Mad 331 (331) : 53 Mad 173 : 31 
Or! L Jour 818 (FB) *002) 5 Oudh Gas 313(315) 
* (Voil4) 1927 Oudh 306(308, 309) : 2 Luck 157 : 28 
Gri L Jour 744 (DB) * (1922) 28 Cri L Jour 42 (44) 
(Fat) (DB) * (Vol 7) 1920 Mad 534 (535, 538) : 43 
Mad 450 : 21 Cri L Jour 354 * (’82) 8 Cal 724 (727) 
(DB) * (Vol 12) 1925 Rang'214 (215) :3 Rang 74 : 26 
Cri L Jour 1391 * (’83) 1883 All WN 204 (204). ‘ : ~ 

. , [5] If the party, proceeded against, is prejudiced, by- 
the failure to comply with the section, the proceedings 
would be set aside (’10) ll Cri L Jour 387 (888) (Lah)* 


(’10) 11 Cri L Jour 388 (389) (Lah) * (’09) 6 All L Jour 
37n (37n). 

[6] The question whether there is a failure of justice 
or prejudice is one of fact. (Vol 17) 1930 Mad 859 (861): 
32 Cri L Jour 27. 

[7] Where a Magistrate wrote the order under this 
section on the back of a police report (which gave full 
details of the information) but did not embody such 
information in the order, and instead of sending a copy 
of the order with the summons as required by S. 115, he 
gave the substance of the information in the summons 
itself, it was held that the irregularity was one which 
was covered by S. 537. (Vol 13) 1926 All 767 (768) : 49 
All 228 : 27 Cri L Jour 1132. 

7. Joint order against two or more persons, — [1] 
Each person is entitled to a separate notice and not to 
have the charges which are going to be made against 
him confused with the oharges that are to be made 
against somebody else. (Vol 16) 1929 All 273 (274) : 51 
All 663 : 30 Cri L Jour 562 (DB) * (Vol 12) 1925 Mad 
189 (191) : 26 Cri L Jour 673 * (’02) 5 Oudh Cas 243 
(245). 

[2] When, in proceedings under S. 110, two persons 

were alleged to be members of a gang of habitual thie- 
ves, always associated in the commission of thefts, the 
Magistrate was held right in issuing one order against 
both of them. (Vol 20) 1933 Oudh 251 (252) : 34 Cri 
L Jour 852 ( (Vol 16) 1929 All 27S : 51 -AH 663: 30 Cri 
L Jour 562 distinguished) * (Vol 20) 1933 Oudh 195 

(196) : 34 Cri L Jour 793. 

8. Security against person undergoing imprisonment. 
—[1] Where a person is undergoing only a short sen- 
tence it may be that in -some cases there may be reason 
for calling upon him to give security , for keeping the 
peace or for his good behaviour for a period subsequent 
to the expiration of the sentence. (Vol 3) 1916 Low 
Bur 1 (2) : 8 Low Bur Rul 353 : 17 Cri L Jour 88(FB) 
(Overruling 4 Low Bur Rul 148). 

9. Order, if a public document. — [1] An order under 

this section is a public document within the meaning 
of S‘ 74 of the Evidence Act, but it oannot be admitted 
in evidence without proof that the parties mentioned in 
it are the parties concerned in the question ait issue 
about which it is produced in evidence. (Vol 1)1914 Gal 
388 (388) (DB). , ^ 

SECTION 113 — Nat* X* 

[1] It is immaterial how the person, against whom 
an order has been passed under S. . 112, has come to, be 
present in Court (’69) 2 Beng LR App 28 (29) (DB)* 
(’ll) 12 Cri L Jour 533 (584) (Bom) *(’04)1 Cri L Jour 
535 (537) : 31 Cai 557 (DB) * (Vol t) 1914 All 466 
(467) : 36 Ail 262 : 15 Cri L Jour 288 (Do). 

. [2] It is not material whether the arrest under which 
he has been brought before the Court is legal or not.: 
(’ll) 12 Cri L Jour 533 (534) (DB) (Bom) * (Vol 6) 
1921 All 278 (280) : 43 Alt 186 : 22 Cri L Jour 1% 

[3] A summons sent to a person under S.114 hut 
no order under S. 112 drawn up at that time 
consequently not served on him along with the lume 
nadns as required by it— The person appeared — In put- 
suance of the summons proceedings under S. 112 were 
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&114. If such person is not: present in Court, the Miigisinito shall issno a summons roquir- 
Summons or warrant mg him to appear, or whon such person is in custody, a warrant directing 
in ease of person not so the officer in whoso custody he is, to bring him before the 
present. Court : 

Provided that whenever it appears to such Magistrate, upon the report of a police-officer or 
upon other information (the substance of which report or information shall he recorded by the 
Magistrate), that there is roason to fear the. commission of a breach of the peace, and that such 
breach of the peace cannot bo prevented otherwise than by the immediate arrest of such person, 
the Magistrate may at any time issue a warrant for his arrest. 

[1882— S 114; 1872 — S. 494, proviso, 315 para 1; 18G1 — Ss. 285 proviso 
[a] See foot-romarli [b] to Sec. 312. 


Section 113 (contd.) 

drawn up In his presence and the order road out to 
him — Held that, the fact that the person appeared in 
pursuance of a summons which r was not served as re- 
quired by S. 115 did not affect the validity of the order 
under S. 112 and its reading over to the person. (Vol 
7) 1920 Mad 1014 (1014) : 20 Cri L Jour 7 63. 

[4] Certain persons appeared before a Magistrate in 
pursuance of an order to show causo why they should 
not be required to furnish security in a sum of Hs. 2,000 
when the Magistrate passed a fresh order undoi S. 112 
demanding security of Its, 5,000. This latter order was 
read out to them. It was hold that the proceedings wore 
not vitiated. (Vol 14) 1927 Lah 689 (090) : 28 Cri 
L Jour 815. 

[5] If the person is prosent in Court, tho order 
should bo read over to him and if he so desires, the 
substance thereof should bo explained to him. (Vol 1) 
1914 All 466 (467) : 36 All 262 : 15 Cri L Jour 288. 

[6] An omission to rend over tho order is likely to 
cause great prejudice to the porsou concerned, (’91) 14 
All 45 (47, 48.) 

[7] The error on the part of the Magistrate in fail- 
ing to read out tho order under b\ 112 to tho accused 
or to oxplain its substance to thorn, vitiatos the ordor 
under S. 117 (3). (Vol 30) 1943 Sind 175 (176) : 45 Cri 
L Jour 164 (DB). 

[8] Order read over after prosecution evidence— 
Defect is curable under S. 587, (Vol 33) 194C Oudh 230 
(231). 

SECTION 114 — Synopsis. 

1. “Shall issue a summons.” 

2. Form of summons. 

3. Sufficient time to appear in Court to show cause. 

4. “When such person is in custody.” 

5. Immediate arrest. 

6. Becord of information* 

7. “May at any time.” 

8. Warrant of arrest against person outside juris- 

diction. 

9. Bail. 


1. “Shall issue a summons.”— -[1] No order fo 
security can be made against the person against whon 
an order under S. 112 is made and who is not presen 
in Court, under S. 118, in the absence of summons o 
warrant requiring him to appear. (*68) 9 Suth WE 0 
16 (16) (DB). 


[2] A summons or a warrant cannot be issued against 
euoh person unless an order had first been made against 


him under Suction 112. (Vol 18) 1926 Sind 288 (289) * 
20 Sind LR 122 : 27 Cn L Jour 935. 

2. Korin of summons. — [1J Whore tho summons did 
not sot forth the sub.dumjii of tho information and a 
copy of tho order under section 112 was not served 
along with it, it was hold that persons against whom 
proceedings were taken wore prejudiced by the 
non-compliance with the section. (’09) 9 Cri L Jour 
179 (180) (Ail). 

[2j Ordor under section 13 2 with a view to take 
action under Section 110- -Summons issued — On appear- 
ance MagistratoRhinking Mention 110 inapplicable and 
proceeding to deal with case under Section 107— Held, 
that the person proceeded against should have been 
served with a fresh notice. (’07) 5 Cri L .lour 397 (398): 
30 Mad 282 (DB). 

3. Sufficient time to appear in Court to show causa. 
— [1J Sufficient time should bo allowed for appearance 
in court as so to enable tho pm son summoned to get 
ready with his evidence for the purpose of the inquiry 
under 9. 117 of the Code. (’73) 20 Suth WE Cr 18 (19) 
(DB) * (Vol l) 1914 Cal 357 (357) : II Cal 806 : 15 Cri 
h Jour 353 (DB) * (7 1) 22 Suth WE Cr 70 (71) (DB) 
(Parties required to show cause on 9th were summoned 
on 5th and 7th of the same month —Held that time 
allowed was insufficient). 

4. “When such perron is in custody.”— [1] If an 
ordor is made* under S. 112 ajjatnt per: ion arrested under 
9, 55 with a view to proceed under S. 110 and kept in 
custody a warrant should be issued. (Vol 13) 1926 Sind 
190(191) : 27 Cri L Jour 628 ; 20 Sind LRS5 (DB). 

[2] Section applies even if tho arrint has been made 
outside jurisdiction or the Magistrate is acting under 
S, 114 and the person arrested is in custody within 
jurisdiction, (Vol 6) 1919 Cui 702 (706) : 46 <Jal 215 : 
19 Cri L 3 our 696 (DB). 

5. Immediate arrest. — [1] Before immediate arrest is 

ordered tho Magistrate must have reason to fear the 
commission of tho breach of the pcaoe, and it must 
appear to him that such breach of the pnice cannot be 
prevented otherwise than by the immediate arrest of 
such person. (Vol 13) 1926 Sind 288 (2H9) : 20 Sind 
Lit 122 : 27 Cri L Jour 935. *(*88) 6 All 132 (138) 

-*(Yg 1 II) 1924 Pat 320 (320) : 24 Cri Lr Jour 829. 

6. Xtocord of information* — [1] The Magistrate is 
bound to record the substance of tho report or informa- 
tion. {Vol 11) 1924 Pat 320 (320) : 21 Cri L Jour 829. 
❖(Vol 1) 1914 All 166 (467) ; 36 AU 262 : 15 Cr L J 

288 . 

[2] Mere expression of Magistrate’s belief that action 
under the section is necessary, is not sufficient. (*86) 
6 All 132 (138). 
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a bus. Every summons or warrant issued under section 114 shall be accompanied by a 
Copy of order under copy of the order made under section 112, and such copy shall be delivered 
section 112 to accompany by the officer serving or executing such summons or warrant to the person 
summons or warrant. served with, or arrested under, the same. 

[1882 — S. 115]. 

[a] [b] See foot-remark [a] and [b] to S. 112. ] 

a 116. The Magistrate may, if he sees sufficient cause, dispense with the personal attendance 
Power to dispense with of any person called upon to show cause why he should not be ordered to 

personal attendance. execute a bond for keeping the peace, and may permit him to appear by 

a pleader. 

[1882— S. 116 ; 1872— S. 495; 1861— S. 286]. 

[a] See foot-remark [b] to Sec. 112. 

abll7. (1) When an order under section 112 has been read or explained under section 11S 
Inquiry as to truth to a person present in Court, or when any person appears or is brought 

of information. before a Magistrate in compliance with, or in execution of, a summons or 

warrant, issued under section 114, the Magistrate shall proceed to inquire into the truth of the 
information upon which action has been taken, and to take such further evidence as may appear 
necessary. 


Section 114 (contd.) 

[3] The provision is a safeguard to protect persons 
whose liberty is affected and who may have resort to a 
superior Court under S 498 or any other provision of 
the Code. (Vol 11) 1924 Pat 320 (320) : 24 Cri L Jour 
829. 

7. “May at any time.” — [1] Where the person pro- 
ceeded against has appeared in Court in pursuance of 
a summons or warrant and has executed a bond under 
S. 117 sub-s (3), the Magistrate has no power to issue a 
warrant of arrest against him on the ground that there 
is an imminent danger of the breach of the peace. 
(Vol 31) 1944 Mad 575 (576): 46 Cri h Jour 172 
*(Voi 16) 1929 Pat 654 (656) : 30 Cri L Jour 809. 

8. Warrant of arrest against person outside juris*’ 
diction. — 1. A Magistrate cannot issue a warrant 
against a person under this section unless such person 
is within the local limits of his jurisdiction. (12) 13 
Cri Ii Jour 796 (797) (Bom). 

9 . Bail. — [1] Section 496 should be read along with 
other provisions of tbe Code giving a special right of 
detention to a Court. (12) 13 Cri L Jour 447 (448) : 
36 Mad 474 (DB). 

[2] Person detained under S 107 sub-s. (4) has no 
absolute right to be released on bail. (12) 13 Cri h 
Jour 447 (448) : 36 Mad 474 (DB). 

[3] In the absence of any special provision tbe Court 
has no power to refuse to grant bail. (Vol 3) 1916 
Sind 93 (94) : 9 Sind LB 158 : 17 Cri L Jour 77 *(’04) 
1 Cri L Jour 775 (778) : 32 Cal 80 (DB) *(’93) 6 CPLR 
Cr 31 (32). *(’08) 7 Cri L Jour 360 (361) : 31 Mad 
315 (FB). 

■ [4] Refusal to grant bail is contrary to the very spirit 
of the provisions of chapter VIII of the Code. (Vol 13) 
1926 Sind 288 (289) : 20 Sind DB 122 : 27 Cri L Jour 
935. 

SECTION 115— Note 1. 

(1] The object of: the provisions of this section is to 
provide the fullest ■ information to the person whose 
liberty is in danger to enable him to rebut the truth of 
the information against him. (*91) 14 All 45.(47) 
*(’77) 1 Cai h Rep 130 (131) '*{Vol 11} 1924 Nag 166 
(167, 16$) : 25 Cri L Jour 132. 

[2] The person should be given reasonable interval 
of time to meet the information ; and, an Order re- 
quiring security, without allowing such time is illegal 


(’84) 6 All 214 (218): (’74) 22 Suth WR (Cr) 70 (71) 
(DB). 

[3] Appearance in response to summons specifying 
nature and amount of security required — Security of a 
different nature or amount cannot be demanded. 
(’72) 18 Suth WR Cr 61 (62) (DB) *(’76) 25 Suth WR 
Cr 50 (51), (DB). 

[4] The Court can draw up fresh proceedings under 
S 113 of a different nature or period and read it over 
to a person who has appeared in response to a 
summons requirfng security of a particular nature and 
amount. (’95) 1895 All WN 241 (241). 

[5] Requiring security without serving summons at 
all, is illegal. (’68) 9 Suth WR Cr 16 (16) (DB). 

[6] A failure to serve copy of the order under S 112 
along with the summons will not vitiate the order in 
the absence of prejudice. (Vol 11) 1924 Nag 166 (167, 
168) : 25 Cri L Jour 132 * (Vol 7) 1920 Pat 25 (2$) : 
21 Cri L Jour 321 (DB) : (Vol 7) 1920 Mad 1014 (1014) 
*(Voi 13) 1926 All 767 (768) : 49 All 228 : 27 CriB 
Jour 1132 *(’09) 9 Cri h Jour 179 (180) (All) *(Vol 12) 
1925 Nag 33 (34) : 25 Cri L Jour 682 *(’02) 5 Oudh 
Cas 313 (315) *(’09) 10 Cri L Jour 375 (377) (DB) (Bom) 
(97-01) 1 Upp Bur Rul 16 (16). 

[7] Where party is made aware of the information 
against him and also allowed opportunity to meet it, no 
prejudice can result by the mere non-service of a copy 
of the order. (’74) 22 Suth WR Cr. 70 (71) (DB). 

SECTION 116-Note 1, 

[1] Personal attendance of a person called upon to 
show cause against demanding security for good be- 
haviour cannot be dispensed with under this section. 
(’03) 2 Weir 54 (55) (DB). 

[2] The discretion to dispense with personal atten- 
dance should be judicially exercised. (’85) 12 Cal 133 
(136) (DB). (Person residing at a far off place— No 
special circumstance making his personal appearance 
indispensable — Held that refusal to dispense with it was 
an unwise exercise of jurisdiction). 

SECTION 117— Synopsis: 

1. '‘Shall proceed to inquirei’- 

2. Effect- of consent to give security— Whether 

, inquiry necessary. ^ ; V'.-r \ 

3. Reference to arbitration, ■ 
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( 2 ) Such inquiry shall 1)6 marie, as nearly as may^ he praccieaolo where the order 
requires security for hooping the peace, in the manner horoinulVr prescribed for conducting trials 
and recording evidence in summon s-cases ; and vviiero the order requires security for good be. 
haviour in the manner hereinafter prescribed for conducting trials and recording evidence in 
warrant-cases, except that no charge need he framed. 

c [ (5) Pending the completion of the inquiry under sub-section (Z) the Magistrate, if he con. 
aiders that immediate measures are necessary for the prevention of a broach of the peace or 
disturbance of the public tranquillity or the commission of any offence or for the public safety, 
may, for reasons to be recorded in writing, direct the person in respect of whom the ordor under 
section 112 has been made to execute a bond, with or without sureties, for keeping the peace or 
maintaining good behaviour until the conclusion of the inquiry, and may detain him in custody 
until such bond is executed or, in default of execution, until the inquiry is concluded : 

Provided that : — 

(a) no person against whom proceedings are not being taken under section 30S, section 109» 

or section 110, shall bo directed to execute a bond for maintaining good behaviour* 
and 

(b) the conditions of such bond, whether as to the amount thereof or as to the provision of 

sureties or the number thereof or the pecuniary extent of their liability, shall not be 
more onerous than those specified in the order under section 112.J 

d[ (4) For the purposes of this section the fact that a person is an habitual offender cfor is so 
desperate and dangerous as to render Ins being at largo without security hazardous to the comxnu. 
nity] may be proved by evidence of general repute or otherwise. 

d[ (5) Where two or more persons have been associated together in the matter under inquiry, 
they may he dealt with in the same or separate inquiries as the Magistrate shall think just 

[1882— 3. 117 ; 1872— Ss. 491 Explanation, 515 para. 9 ; 1861 — S. 307]. 

[a] [b] See loot-remark [a] [b] to Sec. 112. 

[c] Inserted by tbe Code of Criminal Procedure (Amendment) Act, 1923 (18 [XYI1I] of 1923), S. 19. 

[d] Original sub-sections (3) and (4) were re-numbered (4) and (5) respectively, ibid. 


Section 117 (contd.) 

4. Mode of enquiry. 

5. Applicability of other provisions of the Code to 

inquiries under this section. 

6. Interim security — Sub-section (3). 

7. Evidence of general repute — Sub-section (4). 

8. Evidence of repute against person charged under 

S 107, if admissible. 

9* “Or otherwise.” 

10. Admissibility of evidence of previous convictions 

in S 110 proceedings. 

11. Admissibility of evidence of the commission of a 

substantive offence in S 110 proceedings. 

12. Sufficient evidence in proceedings under S 109. 
18. Evidence in proceedings under S 108. 

14. Joint inquiry — Sub-section (5). 

,15. Effect of joint inquiry where there is no 
association. 

16. Admissibility of confession of a co- accused in a 

joint inquiry. 

17. Suit for malicious prosecution. 

1. “Shall proceed to inquire”.— [1] The object of this 
chapter is to guard society from persons of evil reputa- 
tion by placing them under subetantial but not excessive 
security (189) 1889 All WN 114 (114), 

[2] The Magistrate is bound to hold a judicial inquiry 
and investigate the truth of the information upon 


which proceedings have boon instituted. (’99) 1889 Pun 
he No 10 Crp 50 (53)* (’69) 12 Suth WB Cr 54 (55) 
(DJi) M’Gtf-GO) 4 Mad HCli, App xxii (xxiii) (DB) *(Yol 
1) 1914 All 546 (545) : 37 All 30 : 16 Cri h Jour 61. 
*(Vo! 19) 1932 All 070 (G72) : 54 All 1036 : 34 Cri L 
Jour 42. 

[3J Magistrate must give a legal finding before 
passing the final order for security. (Yol 7) 1 920 Cal 
412 (412) : 21 Cri h Jour H26 (DB) * (’87) 9 All 452 
(464) * (Yol 16) 1929 Lah 504 (505) : 10 Lah 155 : 
30 Cri L Jour 839 * (’02) 5 Oudh Cos 203 (205). 

[4] The Magistrate should exercise his powers with 
sound discretion after a very full and searching enquiry. 
(Vol 6) 1919 AH 136 (13C) r 20 Cri L Jour 689 * (’93) 
1893 Rat 639 (641) (DB) * (72-92) 1872-92 Low Bur 
Rul 540 (547) * (Vol 12) 1925 Sind 204 (206) : 19 
Sind L R 96 : 25 Cri L Jour 1377. 

rr>] The Magistrate cannot keep proceedings under 
S. 107 pending and without enquiry on the ground 
that such pendency tends to preserve the peace. (Vol 8) 
1921 Fat 440 (444) : 22 Cri L Jour 745. 

[6] The Magistrate cannot proceed to hold the 
enquiry without giving sufficient opportunity to tbe 
person proceeded against to show cause why he should 
not be bound over. (Vol 1) 1914 Cal 357 (357, 358) : 
41 Cal 806 : 15 Cri L Jour 353 (D13) * (Yol 7) 1920* 
All 268 (269) : 42 All 646 : 22 Cri L Jour 228 * (‘12) 
13 Cri L Jour 844 (845) (All) *(’02) 1902 X^un R* 
No. 3 Cr p 3 (10) * (Yol 13) 1926 Sind 288 (290) : 20 
Sind L R 122 : 27 Cri L Jour 935. 

[7] The Magistrate cannot order a person to furnish 
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*' We approve of Jhe principle of new sub-section (8) 
if Section 117 which as an alternative to the immedi- 
,te arrest allowed by the proviso to Section 114, enables 
i Magistrate to make an interim order for security. 
3ut we see no reason why the interim order should 
lot be, in certain cases, one for security for good 
lehaviour, provided that an order of this nature is not 
nade in proceedings under section 107. We have also 
•e-drafted the proviso to new sub-section (8) in the hope 
>f making its intention clearer. 

We decided in favour of maintaining the amendment 


of present subjection (3) [now sub-section (4)] which 
will enable the fact that a person is “ so desperate and 
dangerous as to render his being at large without 
security hazardous to the community ” to be proved 
by evidence of general repute. Our colleague Saiyad 
Baza Ali dissents from this view. On the other hand, 
we think that the deletion of the words “or otherwise'* 
would be a mistake, as the Courts might hold that some 
change in the law was intended by their omission, and 
that the sub-section was intended to be exhaustive of 
the methods of proof.”— S.C.R. [XVIII of 1923]. 


Section 117 (contd.) 

security in the absence of legal evidence. (’83) 6 All 
L32 (136, 137) * (*91) 1891 Rat 586 (586) (DB) * (’08) 
3 Ori L Jour 128 (129) : 35 Cal -674 (DB) * (’82) 1882 
Pun Be No. 27 Cri p 34 (34) (DB) © (’07) 6 Cri L 
Tour 278 (278) : 30 Mad 330 © (Vol 7) 1920 Pat 650 
[SSI) : 21 Cri L Jour 453. 

[8] To permit a Magistrate to act, legal evidence 
must be duly recorded by him in the presence of tbo 
person proceeded against (’69) 6 Bom H C B (Cr) 1 (5) 
* (’72) 18 Suth W R Cr 2 (3) (DB) * (Vol 12) 1925 
Bang 112 (112) : 2 Rang 641 : 26 Cri L Jour 395. 

[9] The Magistrate cannot act on the basis of his 
own personal and extra-judicial knowledge obtained as 
a result of local enquiry. (Vol 10) 1923 All 596 (597) : 
24 Cri L Jour 593 * (Vol 11) 1924 All 451 (453) : 45 
All 749 : 25 Cri L Jour 781 © (’02) 29 Cal 892 (393) © 
(Vol 12) 1925 Lah 166 (167) : 25 Cri L Jour 808 © 
(Vol 12) 1925 Oudh 441 (442) : 26 Cri L Jour 1149 * 
(Vol 12) 1925 Rang 112 (112) : 2 Rang 641 : 26 Cri L 
Jour 395. 

[10] The Magistrate cannot act on the basis of his 
own knowledge obtained as s result of a previous case 
tried by him. (Vol 12) 1925 All 443 (444) : 26 Cri L 
Jour 981 * (Vol 1) 1914 All 546 (546) : 16 Cri L Jour 
61 ; 87 AH 30. 

[11] The Magistrate eannofc act on the evidence 
recorded in a previous case. (’75) 24 Suth W R Cr 4 (4) 
(DB) © (’06) 4 Cri Ij Jour 464 (465) (DB) (Specially 
where such evidence ha3 been rejected as unreliable in 
a charge for substantial offence;© (Vol 7) 1920 Cal 301 
(302, 303) : 21 Cri L Jour 170 (DB) (Do) * (Vol 5) 1918 
All 257 (257) : 19 Ori L Jour 351 ; 40 All 372 (Do) * 
(Vol 6) 1919 All 393 (394) : 20 Cri L Jonr 727 (Do) © 
(Vol 3) 1916 Oudh 122 (123) : 17 Cri L Jour 184 
(185) (Do), 

[12] The Magistrate cannot base his findings: 

(a) On evidence recorded by Magistrate who had no 
jurisdiction to try the case. (’85) 1885 Ail W N 30 
(30) * (’75) 24 Suth W RCr. 52 (53) (DB). 

(b) Upon A pdlice report. (Vol 16) 1929 Lab 504 
(505) : 10 Lah 155 : 30 Cri Z Jour 839 * (’69) 1869 
Rat 23 (23) (DB) * (’71) 6 Beng L R • App 148 (148) 
(DB) © (’74) 21 Suth W B Cr 28 (28) (DB). 

(c) On the report of another '* Magistrate which is not 
legal arisen be. (’71) 8 Both H C R Cr 162 (163) (DB). 

[13 1 Where the order under section 112 read that 
A was by general repute a thief and a burglar, but in* 
the enquiry evidence was directed to show that he was 
by habit a thief and a burglar and the cross-examina- 
tion was also directed to refute the same it was held 
that the enquiry was not vitiated. (’12) IB Cri L Jour 
784 (784) (DB) (Cal). 

[14] Where the Magistrate after issuing summons 
utiaer S* 107 started proceedings under S* 110 followed 


the procedure as in the trial of warrant cases and there 
was no prejudice to the opposite party, it was held that 
the irregularity, if any, was cured by the provisions , a of 
S. 537 of the Code. (’13) 14 Cri L Jour 65 (66) (Mad). 

[15] Where in proceedings under S. 107 the preli- 
minary order did not contain sufficient particulars of 
the information upon which the Magistrate acted and 
objection was taken on that ground, the Magistrate had 
power to order an amendment of the same by giving 
full particulars. (’02) 29 Cal 889 (390, 391). 

[16] Evidence a3 to occurrences after the receipt of 
information by the Magistrate under S. 110 is inad- 
missible under this section. (Vol 1) 1914 All 882 
(383) : 15 Cri L Jour 212 : 36 Ali 239. 

[17] Evidence not admissible under the Evidence 
Act cannot ba admitted in proceedings under this 
section. (Vol 1) 1914 All 280 (282) : 15 Cri L Jour 
705. 

[18] Magistrates should be careful to see that unne- 
eessary witnesses are not examined. (Vol lta 1914 All 
430 (431) ; 15 Ori L Jour 363. 

2. Effect of consent to give security — Whether 
inquiry necessary.— [l] Mere consent or readiness to 
furnish security does not amount to & plea of guilty 
to the charges contained in the preliminary order and 
the Court is not justified in binding the person over on 
the strength of such consent alone without any inquiry 
and evidence. (*08) 8 Cri L Jour 128 (129) : 35 Cal 
674 (DB) © (Vol 23) 1936 Cal 292 (293) : 37 Cri L 
Jour 818 © (Vol 12) 1925 Lah 135 (136> : 25 Cri L 
Jour 710 * (Vol 16} 1929 Lah 504 (505) : 10 Lah 155 : 
30 Cri L Jour 839j* (’10) 11 Cri L Jour 393 (393) (Mad) 
*(1900-02) 1 Low Bur Rul 79 (80)*('02-03) 1-TTpp Bur 
RulCr PC 1(1) ©(Vol 5) 1918 Nag 140 (141) : 20 
Cri L Jour 105 * (Vol 7) 1920 Nag 145 (146) : 21 Cri 
L Jour 656 * (Vol 12) 1925 Sind 321 (321) : 26 drill 
Jour 1041 : 19 Sind LR 101. 

[But see (Vol 15) 1928 All 270 (272) : 50 All 599 ; 
30 Cri L Jour 6 (DB) * (Vol 14) 1927 All 579 (580) t 

Cri L Jour 609 : 50 AH 120 * (Vol 22) 1935 Pesh 
116 (118, 119) : 36 Cr L Jour 121 2 (DB).] 

[2] It depends upon the facts and circumstances of 
each case as to whether the consent to give security 
amounts to a plea of guilty (Vol 15) 1928 AH 357 
(359) : 30 Cri L Jour 122 (DB) © (Vol 24) 1937 Oudh 
289 (289, 290) : 38 Cri L Jour 302. 

[3] A statement made by a person against whom 
security proceedings are taken, expressing willingness 
to give security should be recorded as nearly as 
possible in the words used by him, and where a 
Magistrate fails to do so and orders Security on the 
basis of the alleged consent, the proceedings are liable 
to be quashed* (’07) 6 Cri L Jour 332 (333) (Mad). 

3. Reference to arbitration.— [1] Proceedings "for 
taking security for keeping the peace or for good 
behaviour cannot be referred to arbitration'. (Vol. 18) 
1931 Pat 92 (9BHDB). 
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“ We approve of _the principle of new sub-section (3) 
of Section 117 which as an alternative to the immedi- 
ate arrest allowed by the proviso to Section 114, enables 
a Magistrate to make an interim order for security. 
But we see no reason why the interim order should 
, not be, in certain cases, one for security for good 
behaviour, provided that an order of this nature is not 
made in proceedings under section 107. We have also 
re-drafted the proviso to new sub-section (8) in the hope 
of making its intention clearer. 

We decided in favour of maintaining the amendment 


of present sub.section (3) [now sub-section (4) ] which 
will enable the fact that a person is “ so desperate and 
dangerous as to render his being at large without 
security hazardous to the community ’* to be proved 
by evidence of general repute. Our colleague Saiyad 
Raza Ali dissents from this view. On the other hand, 
we think that the deletion of the words “or otherwise* * 
would be a mistake, as the Courts might hold that some 
change in the law was intended by their omission, and 
that the sub-section was intended to be exhaustive of 
the methods of proof.*’ — S.C.R. [XVIII of 1928]. 


Section 117 (contd.) 

security in the absence of legal evidence. (’88) 6 All 
132 (136, 137) * (*91) 1891 Rat 585 (586) (DB) * (’08) 
8 Cri L Jour 128 (129) : 35 Cal -674 (DB) * (’82) 1882 
Pun Re No. 27 Cri p 34 (34) (DB) * (’07) 6 Cri L 
Jour 278 (278) : 30 Mad 330 * (Vol 7) 1920 Pat 550 
(551) : 21 Cri L Jour 453. 

[8] To permit a Magistrate to act, legal evidence 
must be duly recorded by him in the presence of tho 
person proceeded against (’69) 6 Bom H C R (Cr) 1 (5) 
* (’72) 18 Suth W R Cr 2 (3) (DB) * (Vol 12) 1925 
Rang 112 (112) : 2 Rang 641 : 26 Cri L Jour 395. 

[9] The Magistrate cannot act on the basis of his 
own personal and extra-judicial knowledge obtained as 
a result of local enquiry. (Vol 10) 1923 All 596 1 597) : 
24 Cri L Jour 593 * (Vol 11) 1924 All 451 (453) : 45 
All 749 : 25 Cri L Jour 781 * (’02) 29 Cal 392 (393) * 
(Vol 12) 1925 Lah 166 (167) : 25 Cri L Jour 808 * 
(Vol 12) 1925 Oudh 441 (442) : 26 Cri L Jour 1149 * 
(Vol 12) 1925 Rang 112 (112) : 2 Rang 641 : 26 Cri L 
Jour 395. 

[10] The Magistrate cannot act on the basis of his 
own knowledge obtained as s result of a previous case 
tried by him. (Vol 12) 1925 All 443 (444) : 26 Cri L 
Jour 981 * (Vol 1) 1914 All 546 (546) : 16 Cri L Jour 
61 : 37 All 30, 

[11] The Magistrate eannot act on the evidence 
recorded in a previous case. (*75) 24 Suth W B Cr 4 (4) 
(DB) * (*06)4 Cri L Jour 464 (465) (DB) (Specially 
where such evidence has been rejected as unreliable in 
a charge for substantial offence;* (Vol 7) 1920 Cal 301 
(302, 303) : 21 Cri L Jour 170 (DB) (Do) * (Vol 5) 1918 
All 257 (257) : 19 Cri L Jour 351 : 40 All 372 (Do) * 
(Vol 6) 1919 All 393 (394) : 20 Cri L Jour 727 (Do) * 
(Vol 3) 1916 Oudh 122 (123) ; 17 Cri L Jour 184 
(185) (Do). 

[12] The Magistrate cannot base bis findings: 

(a) On evidence recorded by Magistrate who had no 
jurisdiction to try the case. (’85) 1885 All W N 30 
(30) * (’75) 24 Suth W BCr. 52 (53) (DB). 

(b) Upon a police report. (Vol 16) 1929 Lah 504 
(505) i 10 Lah 155 : 30 Cri E Jour 839 * (*69) 1869 
Rat 23 (23) (DR) * m) 6 Deng E R App 148 (148) 
(DB) * (*74) 21 Suth W BCr 29 (28) (DB). 

(c) On the report of another • Magistrate which is not 
legal evidence, , (71) B Bom H C R Cr 162 (163) (DB). 

[13 j Where the order under section 112 read that 
A was by general repute a thief and a burglar but in* 
the enquiry evidence was directed to show that he Was 
by habit a thief and a burglar and the cross-examina- 
tion was also directed to refute the same it was held 
that the enquiry was not vitiated. (’12) 13 Cri L Jour 
784 (784) (DB) (Cal). 

fl4] Where the- Magistrate after issuing summons 
under & 107 started proceedings under S* 110 followed 


the procedure as in the trial of warrant cases and there 
was no prejudice to the opposite party, it was held that 
the irregularity, if any, was cured by the provisions fof 
S. 537 of the Code, (13) 14 Cri L Jour 65 (66) (Mad).' 

[15] Where in proceedings under S. 107 the preli- 
minary order did not contain sufficient particulars of 
the information upon which the Magistrate acted and 
objection was taken on that ground, the Magistrate had 
power to order an amendment of the same by giving 
full particulars. (’02) 29 Cal 389 (390, 391). 

[16] Evidence a3 to occurrences after the receipt of 
information by the Magistrate under S. 110 is inad- 
missible under this section. (Vol 1) 1914 All 382 
(383) : 15 Cri L Jour 212 : 36 All 239. 

[17] Evidence not admissible under the Evidence 
Aot cannot be admitted in proceedings under this 
section. (Vol 1) 1914 All 280 (282) : 15 Cri L Jour 
705. 

[18] Magistrates should be careful to see that unne- 
eessary witnesses are not examined. (Vol lta 1914 All 
430 (431) : 15 Cri L Jour 363. 

2. Effect of consent to give security— Whether 
inquiry necessary.— [1] Mere consent or readiness to 
furnish security does not amount to b. plea of guilty 
to the charges contained in the preliminary order and 
the Court is not justified in binding the person over on 
tho strength of such consent alone without any inquiry 
and evidence. (*08) 8 Cri L Jour 128 (129) : 35 Cal 
674 (DB) * (Vol 23) 1936 Cal 292 (293) : 37 Cri L 
Jour 818 * (Vol 12) 1925 Lah 135 (136> : 25 Cri L 
Jour 710 * (Vol 16) 1929 Lah 504 (505) ; 10 Lah 155 : 
30 Cri L Jour 839j* ('10) 11 Cri L Jour 393 (393) (Mad) 
*(1900-02) 1 Low Bur Rul 79 (80)*('02-03) MJpp Bur 
RulCr PC 1(1)* (Vol 5) 1918 Nag 140 (141): 20 
Cri L Jour 105 * (Vol 7) 1920 Nag 145 (146) : 21 Cri 
L Jour 656 * (Vol 12) 1925 Sind 321 (321) : 26 Cri L 
Jour 1041 : 19 Sind L R 101. 

[But see (Vol 15) 1928 All 270 (272) : 50 All 599 : 
30 Cri L Jour 6 (DB) * (Vol 14) 1927 All 579 (580)1 
?8 Cri L Jour 609 : 50 All 120 * (Vol 22) 1935 Pesh 
116 (118, 119) : 36 Cr L Jour 1212 (DB).] ! 

[2] It depends upon the facts and circumstances of 
each case as to whether the consent to , give security 
amounts to a ! plea of guilty (Vol 15) 1928 Ail 357 
(359) ; 30 Cri L Jour 122 (DB) * (Vol 24) 1937 Oudh 
289 (289, 290) : 38 Cri L Jour 302. 

[3] A statement made by a, person against whom, 
security proceedings are taken, expressing willingness 
to give security should be, recorded as nearly as 
possible in the words used by him, and where a 
Magistrate fails to do so and orders Security on the 
basis of the alleged consent, the proceedings are liabfe 
to be quashed, (*07) 6 Cri L Jour 332 (333) (Mad). 

3. Reference to arbitration. — [1] Proceedings, “for 
taking security tot keeping the peace or for, good 
behaviour cannot be referred to arbitration. (Vol.18) 
1931 Pat 92 (38) (DB). 
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4. Mode of enquiry. — [1] The sub-section (2) 
makes applicable the special procedure laid down for 
the trial of summons or warrant cases in chapters xx 
and xxi, as well as the general provisions as to in- 
quiries and trials contained in chapter xxiv. (Vol 24) 
1937 All 438 (439) : 38 Cri L Jour 804. 

[2] Where a Magistrate tries a case as to security 
for keeing the peace as a warrant case and orders 
rigorous imprisonment in default of furnishing security, 
order is illegal. (Vol 11) 1924 All 695 (696) : 26 Cri 
3j Jour 430. 


26 Bom 418 (421) (DB) * (Vol 6 
Cri L Jour 201 (PR) * (Vol 11) 
Cri L Jour 293 {DB)*(Vol 19) 1 
Cri L Jour 679 * (’12) 13 Cri L . 

[11] The irregularity, if any, 
the close of the prosecution, 
against, is cured by S. 537* (Voi 
50 Cal 9S5 : 25 Cri L Jour 1085 

[12] An order of discharge pas 
security for good behaviour withe 
ments of the prosecuting inspecto 
illegal (Vol 31) 1944 Oudh 296 (S 


[3] The evidence in proceedings for security for 

keeping peace should be recorded as required by S. 365 
(Vol 5) 1918 Pat 448 (450) : 19 Cri L Jour 169 * 

(’06) 4 Cri L Jour 368 (369) : 33 Cal 1036 (DB). 

[4] In proceedings for securfty for good behaviour 
the procedure prescribed for the trial of warrant cases 
should be followed. (’72-92) 1 Low Bur Bui 79 (80) * 
(Vol 10) 1923 Bom 255 (257) : 47 Bom 438 : 25 Cri 
L Jour 150. 

[5] The evidence in proceedings for security for good 

behaviour should be recorded in the manner prescribed 
by S. 360 (Vol 12) 1925 Cal 816 (816) : 52 Cal 470 : 
26 Cri L Jour 1233 (DB) * (Vol 12) 1925 Cal 940 

(940) : 52 Cal 66 8 : 26 Cri L Jour 1456. 

[6] The non-compliance with S. 360 is only an irre- 
gularity curable uuder S. 537. (Vol 14) 1927 PC 44 

(49) : 28 Cri L Jour 259 : 5 Rang 53 ; 54 Ind App 96 
(PC). 

[7] Where in proceedings under S. 110, the Court 
recalls and examines prosecution witnesses after the 
defence is closed without recording any reasons, the 
procedure is erroneous and prejudicial to the person 
proceeded against. (’12) 13 Cri L Jour 772 (772) (All). 

[8] Section 256 does not apply to proceedings for 
security for good behaviour. (’08) 7 Cri L Jour 146 
(151, 152) : 35 Cal 243 (DB) * (Vol 14) 1927 Lab 470 
(470) : 8 Lah 265 : 28 Cri L Jour 239 * (Vol 3) 1916 
Lah 295 (296) : 17 Cri L Jour 84 : 1916 Pun Be No, 1 
Ox * (Vol 17) 1930 Mad 331 (335, 336) : 53 Mad 173 : 
31 Cri L Jour 618 (FB) 9 (Vol 20) 1933 Sind 8 (9) : 27 
Sind LB 19 : 34 Cri L Jour 9 (DB). 

[See however (Vol 30) 1943 All 23 (24) : ILR (1942) 
All 945 : 44 Cri L Jour 187. (It is very much doubtful 
whether person proceeded against under S. 110 is 
entitled to demand cross-examination of witnesses 
second time) 9 (*11) 12 Cri L Jour 89 (89) (Low Bur}^ 
(’05) 2 Cri L Jour 462 (463) : 1905 Upp Bur Bui Cri 
BO 29.] 

[But see (Voi 17) 1930 All 274 {275} : 52 All 448 * 
31 Cri L Jour 627 (DB) * (Vol 14) 1927 All 660 
(661# 662) : 50 All 71 : 28 Cri L Jour 792*(Vol 20) 1933 
Bang 29. (29# 30} : 34Qri L Jour 468. (Following 35 
Cal 243 and dissenting from 12 Cri L Jour 89 — Deei- 
ionoi a sihgleJudge.)] 

|n proceedings for good behaviour the Magistrate 
an under S. 257 recall the prosecution witnesses for a 
hither 1 examination _ at the instance of the defence 
^(uirements of that seotioh are fulfilled. 

331 (335 ' 836 > : 31 L 

fpr good behaviour the Court is 
iIsq /bound Tmder 957 to Issue processes for sum*' 
5^6 ss 0S oit ed unless iV considers 
surnmong has been made 


5. Applicability of otner pr< 
to inquiries under this sect, 
of S.. 250. — [1] The provisions c 
to inquiries under this section ai 
an order for compensation. (Vol 3 
49 All 750 : 28 Cri L Jour G04 * 
(321) : 23 Cri L Jour 474 * ('01) 

9 (’02) 1902 Pun Re No. 33 Cr 

(ii) Applicability of S. 202.— 
not in terms apply ; but Magistra 
to direct an inquiry by a subordn 
investigation by the police before 
ings ; such inquiry must, howeve 
commencement of the proceedings 
process and taking evidence. (’£ 
(141)* 

(iii) Applicability of S. 35< 
and a de novo inquiry can be o 
change in the Magistrate. (Vol 2< 
38 Cri L Jour 804 9 (Vol 12) 192 
Oudh Cas 323 : 25 Cri L Jour 138 
337 (342, 344) : 43 Mad 511 : 21 

(iv) Applicability of S. 4* 
not apply to inquiries under this j 
Lah 1019 (1020) : 35 Cri L Jour i 

(v) Applicability of S. 51 
empowered to pass an order with 
produced before the Court though 
an offence committed with refer* 
(Vol 6) 1919 Mad 20 (21, 22) : - 
L Jour 135 (DJB) (Order to pay cos 

(vi) Applicability of S..54J 
does not apply to proceedings un 
fine can be imposed in those ca< 
694 (695) ; 25 Cri L Jour 476. 

(vii) Applicability of S* 19 
(c). — (7) Although S. 190 (I) (c) it 
to offences, principle of that seotie 
ings under this section. (Vol 5) 19 
L Jour 7 : 19 Cri L Jour 899 (DB 

(viii) Bail and detention in 
sons against whom security proc< 
entitled to bail as of right excej 
Court takes action under s«b-s, 
under sub-s* (4) of S. 107 (Voi 27 
XLR (1940) Nag 61 : 41 Cri L 
1933 Bang 164 (164) : 34 Cri 
1933 Bang 165 (165) ; 34 Cri L 
Cri L Jour 775 (778) : 32 Cal 80 

[9] To send a person to fail w 
security proceedings is pending a 
and prejudicial to his interests. ( 
(199) : 16 .Cn L Jour 91 (DB). 

, v: 6.; Interim aacuitiy — Sub-s 
la is incumbent unon t ha'Cnn**. ^ 



[S. 117] 


[THE CODE OP] CRIMINAL PROCEDURE, 1898 


2535 


Section 1 17 (contd.) 

the requirements of the section have been fulfilled* 
(Vol 14) 1927 Sind 148 (150) 21 Sind LR 93 : 28 

Cri L Jour 173 (DB) * (Vol 30) 1943 Sind 173 (174) : 
ILR (1943) Kar 275 : 45 Cri L Jour 147 (DB). 

[2] Sub-section does uot apply to an offence that 
has no relation to the object of proceedings under Cri 
PC or to proceedings under Chap VIII. (Vol 30) 1943 
Sind-173 (173) : ILR (1943) Kar 275 : 45 Cri L Jour 
147 (DB). 

[Se© (Vol 29) 1942 Sind 77 (73) : ILR (1942) Kar 9 : 
43 Cri L Jour 392 (DB). 

[8] An order under this sub-section is not a mere 
routine order to be appended to an order under sec. 112, 
and is not meant merely to anticipate the final order 
that may be made under Sec 118. It is designed to 
meet an emergency. (Vol 29) 1942 Sind 86 (86) : ILR 
(1942) Kar 189 : 43 Cri L Jour 788 (DB) *(Vol29) 1942 
Sind 77 (77) : 43 Cri L Jour 692 : ILR (1942) Kar 9 
(DB). 

[4] Question of emergency should be considered as a 
separate case. (Vol 29) 1942 Sind 77 (78) : ILR (1942) 
Kar 9 : 43 Cri L Jour 692 (DB). 

[5] Consideration of emergency as a separate case 
does not mean that Magistrate should conduct an en- 
quiry within an inquiry and take evidence of witnesses 
and their cross-examination. (Vol 30) 1943 Sind 122 
(128) : ILR (1943) Kar 279 : 44 Cri L Jour 779 (DB). 

[6] Magistrate can act upon the sworn testimony o! 
a police prosecutor given in the form of affidavits. 
(Vol 29) 1942 Sind 86 (87) : ILR (1942) Kar 189 : 43 
Cri L Jour 788 (DB). 

[7] An order passed under this sub-section is not 
bad merely because the Magistrate has based it on the 
same information and the same evidence which were 
the basis of his order under S. 112. (Vol 30) 1943 Sind 
122 (123) : ILR (1943) Kar 279 ; 44 Cri L Jour 779 
(DB). 

[8] Where -a Magistrate starts proceedings under 
S 110, ols (a), (b) and (c) on a police-report, which make 
general and vague allegations, passes an order, im- 
mediately, without even calling the police-officer in the 
witness-box or without making any further inquiry, the 
order cannot be justified on the ground of emergency. 
(Vol 29) 1942 Sind 77 (78): ILR (1942) Kar 9.: 43 
Cri L Jour 692 (DB). 


[13] The reduction by the High Court of the amount 
of the interim security does not fetter the discretion of 
the Magistrate as to the amount of the final security 
that he may order. (Vol 17) ' 1930 Lah 529 (530) : 31 
Cri L Jour 812. 

[14] The Court has jurisdiction to pass au order for 
interim security notwithstanding that an application is 
made under S 526, sub-s (8). (Vol 15) 1928 AU 268 
(268) : 29 Cri L Jour 448 (DB) © (Vol 14) 1927 Sind 
148 (150, 151) : 23 Cri L Jour 173 (DB). 

7. Evidence of general repute — Sub-section (4).-~ 
[1] The fact that a person is a habitual offender or is 
a desperate and dangerous character may be proved by 
evidence of general repute or otherwise, that is by 
particular acts by which such character is established. 
(Vol 7) 1920 Oudh 255 (256) : 21 Cri L Jour 810 : 23 
Oudh Cas 229. 

[See also (Vol 23) 1936 Oudh 238 (240) : 37 Cri L 
Jour 390: 12 Luck 36 (DB). ] 

[2] The general reputation of a person is the col- 
lective opinion of those in whose midst he lives. (Vol 
25) 1938 Mad 591 (593) : ILR (1938) Mad 720 : 39 Cri 
L Jour 898 (DB) ©(Vol 7) 1920 Oudh 255 (257) : 21 Cri 
L Jour 810 : 23 Oudh Cas 229. ©(Vol 10) 1923 Lah 
419 (419) : 25 Cri L Jour 314 *(Vol 12) 1925 Lah 166 
(167) : 25 Cri L Jour 808 © (Vol. 14) 1927 All 394 
(395) : 28 Cri L Jour 502 ©(Vol 1) 1914 All 280 (282) : 
15 Cri L Jour 705 (It need not necessarily be the 
opinion of the entire community). ©(Vol 7) 1920 Mad 
534 (539) : 21 Cri L Jour 354 : 43 Mad 450 (DB) (Do) 
©(Vol 12) 1925 Oudh 473 (475) : 26 Cri L Jour 1283 : 
29 Oudh Cas 44 (Do). 

[3] Evidence which discloses the existence of col- 
lective opinion is evidence in proof of general reputa- 
tion. (Vol 1) 1914 All 280 (282) : 15 Cri L Jour 705. 

[4] General reputation must be distinguished from 
rumour which is inadmissible in evidence. (Vol 22) 
1935 Pesh 158 (159) ©(Vol 11) 1924 Pat 500 (501) : 25 
Cri L Jour 985 ©(’04) 1 Cri L Jour 984 (986) (All) 
©(Vol 11) 1924 Oudh 187 (1881: 24 Cri L Jour 791 
©(Vol 6) 1919 Mad 633 (635) : 19 CriL Jour 905 ©(*96) 
23 Cal 621 (628, 623) (DB). 

[5] The roots of a bad reputation are often planted 
in rumour; it cannot be laid down as any hard and fast 
rule as to how many instances build up a reputation 
and ' how long It takes for rumour to ripen into 
reputation. (Vol 20) 1933 Pat 189 (191) : 34 Cri L 
Jour 643. 


[9] The existence of a state of martial law is a strong 
evidence justifying an order under this sub -section. 
(Vol 30) 1943 Sind 173 (174) : ILR (1943) Kar 275 : 45 
Cri L Jour 147 (DB). 

[10] Au order passed without the order under S 112 
being read and explained to - the accused is premature 
and illegal. (Voi 30) 1943 Sind 163 (163, 164): ILR 
(1948) Kar 513 r 44. Cri L Jour 815 (DB) © (Vol 30) 
1943 Sind 175, (176) : 45 Ori L Jour 164 (DB). 

. [11] Where the Court passes an interim order for 
security the terms of the security should not be more 
onerous than those specified in the order under S 112. 
(Vol 13) 1926 Sind 276 (277) : 20 Sind L R 358 : 27 
Cri L Jour 1030 (DB). .. ' ' 


V [12] The High Court cannot under sec 498 reduce 
ihe amount of security ordered to be furnished by the 
Magistrate under this sub-section though it can reduce 
the same under its inherent powers where , it is too 
, (Vol 17) 1930 Lah 529 (529) : 31 Cri L Jour 


[6] Rumours in a particular place among a certain 

class, of people that a man has done particular acts or 
has characteristicsof a certain kind are not in them* 
selves evidence under this section. (Vol 8) 1921 Cal 625 
(627) : 22 Cri L Jour 377 (DB)©096) 2d Cal 621 (628, 
629) (DB)'. - / \ ’ /' \ : . , 

[7] A mere suspicion-on the partof the witness as to 

the complicity of the person sought ^ to be. proceeded 
against in certain isolated, offences is not per ee ad- 
missible as evidence of general repute. (Vol 16) 1929 
All 273 (27 5. 276) ; 51 All 663 : 30 Cri L Jour 562 (DB) 
*(Yol 16) 1929 All 813 (813) : 30 Cri L Jour 1086 
©(Vol 7) 1920 Cal 30L(303) : 21 Cri L Jour 170 (DB)* 
(*02> 29 Cal 779 (781) (DB)*(Vol 16) 1929. Lah 41 (41): 
9 Lah 586 : 29 Cri L Jour 479,*(Vol 17) 1930 Lah 345 
(346) ; 32 Cri L Jour 62 ©(Vol.6) 1919 Mad 633' (635): 
19 Cri L Jour 905 ©(Vol 7) 1920 : Oudh 226 (287):;; 22 
Cri L Jour 278 : 23 Oudh Cas 371 ©(Vol ll) 1924 Pat 
498 (499) : 25 Cri L Jour 35 ©(Vol 7] 1920 Low Dur 96 
(86, 87) : 22 Cri L Jour 492. " ; : TV ; v : . L 
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[See however (Vol 16) 1929 All 650 (651, 652) : 51 
All 275 : 31 Cri L Jour 755]. 

[8] Mere fact that the witness is a police officer will 
not make his evidence any the weightier or admissible. 
(Vol 16) 1929 All 273 (275) : 51 All 663 : 30 Cri L Jour 
562 (DB) *(Vol 2) 1915 All 144 (146): 16 Cri L Jour 
281 . 

[9] The following are inadmissible as evidence of 
general repute : — 

(a) Police reoords of suspected cases. (’18) 22 Cal 
■WN oxlviii (oxlviii) (DB) 4‘(’12) 13 Cri L Jour 9 (13) 
(All) *(Vol 5) 1918 Oudh 190 (190) : 19 Cri L Jour 
825 : 21 0luah Cas 132 *(Vol 20) 1933 Oudh 251 (252, 
253): 34 Cri L Jour 852*(Vol 7) 1920 Pat 2 5 (28) : 21 
Cri L Jour 321 (DB). 

(b) History sheet maintained by police. (Vol 7) 
1920 Cal 556 (556) : 21 Cri L Jour 700 (DB) * (Vol 6) 
1919 All 136 (137) : 20 Cri L Jour 689 * (Vol 17) 1930 
All 37 (38) : 31 Ori L Jour 301 (DB). 

(c) Entries in “Thana village Crime Note book.” (’21) 
22 Cri L Jour 486 (487) (DB) (Cal). 

(d) Police diaries. (Vol 11) 1924 All 142 (143) : 25 
Cri L Jour 45 * (Vol 2) 1915 All 144 (145) : 16 Ori 
|j Jour 281. 


[10] In a doubtful case, the faot that a person has 
never been suspeoted of any offence may weaken the 
evidence of bad repute given against him. (Vol 7) 
1920 Oudh 226 (227) : 28 Oudh Cas 371 : 22 Cri L 
Jour 273 * (Vol 10) 1923 All 595 (595) : 25 Cri L 
Jour 486. 

[11] Evidenoe, whether of general repute or of 
particular facts which would not be admissible at an 
ordinary trial, is not admissible under this section. 
(Vol 1) 1914 All 280 (282) : 15 Cri L Jour 705 * 
(Vol 16) 1929 All 273 (275, 276) : 51 All 663 : 30 Cri 
L Jour 562 (DB) * (Vol 7) 1920 Oudh 255 (256) : 23 
Oudh CaB 229 : 21 Ori L Jour 810. 


[12] Evidence of general repute must be direct evi* 
dance in accordance with the rules of evidence. (Vol 21) 
1934 All 735 (738) : 36 Grill Jour S3 • (Vol 15) 1928 
All 1 (3) : 29 Ori L Jour 92 * (Vol 7) 1920 Oudh 255 
(258) : 23 Oudh Cas 229 : 21 Ori L Jour 810. 

(But mo (Vol 25) 1938 Mad 482 (483) : 39 Ori L 
Jour 688 * (Vol 26) 1938 Mad 591 (591) : ILR (1938) 
Mad 720 : 39 Cri L Jour 898 (DB).* (Vol 16) 1929 
All 650 (652) ; 51 All 275 t 31 Cri L Jour 755 (DB)* 
k Jour 365 (858) : 5 Low Bur Sul 72 

<FB).] 


[13] It has been held by the High Court of Patna 
that if the deponent does not know the person whose 
repwtation.is in question, his evidenoe that he heard the 
reputation is hearsay and, therefore, inadmissible* 
[Vol 20) 1933 Pat 182 (192) : 34 Cri ti Jour 643, 

[14] The e vidence of a witness who does not know 
feh& person about whose reputation he deposes, would 
necessarily be very weak and would not ordinarily 

an order for security, (Vol 10) 1923 Ail 35 
109 ; 24 Cri L Jour 257 * (Voi 16) 1929, 
$1 All 663 : 30 Cri L Jour 562 (DB) * 


«! repute ought to be evidenc 
resqgsso^ble persons who Are acquainted wit! 
,_j tu be bound over, who live in th 

***d *re aware of his reputatior 

WW H ld2i Mftrl 63^ * io / ca . ai rt. 


T - ? 5S8/ 


* 43 Had 450 V 21 Or 


[S** (Vol 21) 1934 All 735 
33.] 

[16] It would not be sufficient 
officials such as the police, zctih 
(*03-04) 2 Low BurRul 166 (166) 
Bur 13 (13) : 16 Cri L Jour 553 
174 (176) : 2 Rang 686 : 26 Cri 
(Vol 15) 1928 All 1 (2) : 29 Cri 
1930 Nag 148 (148, 149) : 31 Cri 
1923 Lah 419 (419) s 25 Cri L J< 
L Jour 738 (739) (Lah). 

[17] The Court ought not to 1 

police, zaildars eto. unless they b 
occasion to know the reputation 
official duties* (Vol 29) 1942 P 

L Jour 6 (DB) * (Vol 20) 1933 
L Jour 183 * (Vol 22) 1935 Pesb 

[18] It would not be safe to r, 
witness merely because he is a 
police-officer. (Vol 25) 1938 Ma 
L Jour 898 : ILR (1938) Mad 
1935 Pesh 80 (82) : 36 Cri L Jou 
1935 All 850 (851) : 36 Cri L Jou 

f 19] The vague evidence of wit 
habitual thief or that the neig 
opiuion is uot of much value with 
hts associates, means of subsistec 
increase of thefts synchronises w 
locality- (Vol II) 1924 Oudh 18 T 
791 * (1900) 2 Bom LR 57 (58) { 

[20] The witness need not ne 
neighbours, (Vol 29) 1942 Ouc 
L Jour 398 * (Vol 25) 1938 Ut 
L Jour 898 ; ILR (1938) Mad 72 

[21] The Court must properly 
of persons living at a oonsiderab 
1925 Rang 174 (175) : 2 Rang 68 
(DB). 

[22] Whore in oonsequenoe of 
in eertain villages proceedings ax 
person for being a robber by k 
general reputation given against 
the diderent villages in which thi 
would be proper and admissible. 
146 (155) ; 85 Cal 243 : 7 Cal 

[28] The Court should exero 
in each case as to the evidenoe c 
1903 All WN 181 (181) *(Vol 1) 
16 Cri L Jour 91 (DB) * (Vol 8] 
2S Cri I* Jour 507. 

[So* alao (Vol 25) 1938 M 
X* Jour 588]. 

[24] No hard and fast rule t 
to the quantum of evidence neci 
can apt thereon nor is it necees* 
against a person charged tmdea 
bodied in a document. (Vol S3) 

[25] The burden of proof lies 
on the prosecution* (*98) 1898 I 
(11) (DB) » (Vol 7) 1920 Cal 412 
826 (DB). 

[26] The Court should pay p 
the evidence of the defence w 
good eh renter and should not 
unless there are substantial reas 
415 (418) : 16 Ori D Jour 810 < 

S 7) s 45 All 109 : 24 Cri X* Jon 
ah 1051 (1052) : 32 Ori X* 
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1925 Oudh 277 (278) : 26 Cri L Jour 99*(Vol 11) 

1924 Pat 500 (502) : 25 Cri L Jour 985 * (Vol 20) 
1933 Pat 112 (118) : 34 Cri L Jour 476 * (Vol 6) 1919 
Oudh 310 (311) : 22 Oudh Cas 375 : 20 Cri L Jour 748 
(Mere fact that witnesses are caste people of accused is 
no ground for discrediting evidence.) * (Vol 2) 1915 
All 464 (465) : 16 Cri L Jour 805 (Accused an influen- 
tial man in the locality — No ground for discrediting 
evidence). 

[27] Where the evidence of the prosecution and the 
defence is equally balanced and equal, if not greater, 
number of defence witnesses speak to good character, 
no order demanding security should be passed. (Vol 10) 
1923 All 85 (37) : 45 All 109 : 24 Cri L Jour 257 * 
(Vol 17) 1930 Lah 105fc (1054) : 32 Cri L Jour 271 * 
(Vol 17) 1930 Oudh 357 (360) : 6 Luck 36 : 31 Cri 
L Jour 1020 (DB) « (Vol 12) 1925 Oudh 277 (278) : 26 
Cri L Jour 99 « (Vol 26) 1939 Lah 269 (270) : ILR 
(1939) Lah 53 : 40 Cri L Jour 753 (Especially when 
prosecution evidence is meagre and unsatisfactory.) ® 
(Vol 15) 1928 Lah 49 (50) : 9 Lah 133 : 28 Cri L Jour 
813 (Do) * (Vol 12) 1925 Pat 131 (137) : 26 Cri LJour 
738 (Do) * (Vol 10) 1923 All 596 (596, 597) : 24 Cri 
L Jour 593 (Do). 

. [28] Where a large body of persons have Gome for- 
ward to swear as to the reputation of a person and 
he is not able to show anything as to why the witnesses 
have come forward to give him a bad character such 
evidence should not be lightly brushed aside. (Vol 33) 
1946 Oudh 50 (51). 

[29] Court should not, however, be guided by any 
numerical tests in weighing evidence without paying 
due regard to the credibility of each witness. (Vol 29) 
1942 Oudh 356 (357) : 43 Cri L Jour 398 * (Vol l2) 

1925 Oudh 501 (501) : 27 Oudh Cas 327 : 26 Cri L Jour 
530. 

8. Evidence of repute against person under 
Section 107, if admissible.— [i] Where a person 
is called upon to furnish security to keep the peace ' 
under S. 107, no evidence of general repute can be let 
in against him. (*03) 25 All 273 (274, 275) « (’88) 
1888, Pun Re No* 16 Or p. 30 (30, 31) (DB). 

[2], Reports made by the proseoution witness** re- 
garding the past conduct of the accused and his disposi- 
tion to use violence are admissible under S. 157 of the 
Evidence Act, to corroborate what the witnesses have 
testified in. Court, (Vol 27) 1940 Pat 252 (252, 253) : 
41 Cri LJour 746. 

9* “Or otherwise.”— [1] The words “or otherwise” 
do not permit the transgression of the general rules of 
evidence as enacted by the Evidence Act. (Vol 7), 1920 
Oudh 255 (256): 20 Oudh Cas 229 : 21 Cri L Jour 810, : 

[2] The words are intended to include evidence of 
particular act and not merely of general pep ute. Thus, 
the fact that the person proceeded against has com- 
mitted a number of thefts Of that he associates with 
proved bad characters can be -proved* (Vol 20) 1933 All 
674 (6?4V : 35 Cri L Jour 284 m (Vol 20) 1933 All 674 
(675): 35 Cri LJour 188/* (VoL2l) 1934 Oudh 49 
(49): 35CriL Jour 403. 

(8] Where a witness deposes to the fact that a person 
is a habitual offender, the fact that such person was sus- 
pected in various cases may be admissible as being one 
,pf the grounds of the opinion of the witness that the 
\tftteon Is a habitual offender. (Vol 16) 1929 All 650 
(653). : 51 All 275 : 31 Cri r L Jour 755 (DB). 

[4] Statements given to the police are admissible in 


evidence in proceedings under S. 110 and ■ cannot be 
sbut out by the use of S. 162. (Vol 20) 1933 Mad 688 
(689) : 56 Mad 987 : 34 Cri L Jour 951. 

[5] The words “or otherwise” are intended to give 
the Magistrate a very large discretion as to the nature 
of the evidence which he may admit.- (’04) 1 Cri L 
Jour 534 (585). 

10. Admissibility of evidence of previous 
convictions in S. 110 proceedings.— [1] .The 
existence of a number of previous convictions is a 
matter which may and should be taken into conside- 
ration but is not by itself sufficient to justify an order 
for security. Weight and due regard must be given 
to the conduct of the accused during the period that 
has elapsed subsequent to the last conviction. (Vol 16) 
1929 All 273 (275) : 51 All 663 : 30 Cri L Jour 562 
(DB) * (Vol 12) 1925 Bom 195 (195) : 26 Cri L Jour 
1391 (DB) * (’09) 10 Cri L Jour 122 (124) (DB) (Cal) 
* (Vol 8) 1921 Lah 179 (179, 180) : 23 Cri L Jour 507. 

[2] Evidence of the previous order under S, 110 is 

admissible though the Court cannot order security to 
be furnished on the strength of the previous order 
alone unless there is evidence of bad character subse- 
quent to the same. (Vol 16) 1929 All 650 (653) : 51 
All 275 : 31 Cri L Jour 755 (DB) * (Vol 20) 1933 All 
369 (369, 370) : 55 All 404 : 35 Cri L Jour 417 * 
(Vol 11) 1924 Oudh 84 (84) : 26 Oudh Cas 242 : 24 
Cri LJour 565 « (Vol 2) 1915 Cal 643 (643) : 16 Cri 
L Jour 312 (DB) * (’09) 10 Cri L Jour 591 (591) : 
1910 Pun Be No. 4 (Cr) * (*1 l)s;12 Cri L Jour 359 
(359) (Mad). " • 

[3] Proof of previous conviction is not necessary to, 
pass an order under S. 110. (Vol 25) 1938 Mad 482 
(483): 39 Cri L Jour 588 *. (Vol 23) 1936 Oudh 238 
(239) : 37 Cri L Jour 390 : 12 Luck 36 (DB). '• 

11. Admissibility of evidence ofthe com- 
mission of a substantive offence in S. 110 
proceedings,— -[1] Positive evidence as to the actual 
commission of offence is not necessary in proceedings 
under S. 110. (Vol 20) 1933 Oudh 58 (59) : 34 Cri L 
Jour 160 (DB) *(’07) 5 Cri L Jour 178 (179) (DB) 
(Bom) * (’81) 3 Mad 238 (239, 240) (DB). 

[2] Instances of specifio crimes are admissible Sn 

evidence although they aie not supported by evidence 
of such amount- and value as would seeure a conviction 
for a substantive offence. (Vol 17) 1930 Oudh 857 
(358) : 31 Cri LJour 1020 : 6 Luck 36 (DB) (Vol 17) 
193t) All 274 (275, 276) : 52 All 448 : 31 Cri L Jour, 
627 (DB) * (Vol 20) 1933 All 670 (678) : 35, Cri L 
Jour 218. j , 

[3] Even where a prosecution for -a substantive ' 

offence has ended in an acquittal, evidence relating • to 
the incedent which formed the subject-matter of , the 
previous trial cannot be excluded. (Vpl 12) - 1925 All 
694 (697) : 47 Ail 738 : 26 Cri £ Jour 1130 (DB). ; . ; , 

12. Sufficient evidence in proceedings 

under sectien 109.— [1] The following were held 
not sufficient grounds for ordering security -to be 
furnished:— v 

(a) Statement of a police . constable that accused is 

wandering without means of subsistence or , “doe&ndfc 
work/’ (1900 01) 5 Cal W N 28, (29) (DB) (^Doesnot 
work* does not necessarily mean that he has ‘no 
ostensible means of subsistence’) >5 094) 1894 Rat 723 
( 724 ) (db). , ;! - : , 

(b) The accused was seen coming cut of sugafcdanW 
field at 10 p.m. and tried to run away whenchallehgfedi > 
(Vol 15) 1928 All 476 (476) ; 29 Cri L Jour 864 (FB) 
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(c) Respectable persons who gave satisfactory account 
of themselves were met at night by the police and a 
burglar’s jemmy was found at the place. (Vol 6) 1919 
All 260 (261) : 20 Cri L Jour 401. 

13 . Evidence in proceedings under Section 
108 .— [ 1 ] Where proceedings under S. 108(b) are 
based on certain speeches delivered by the accused, 
speeches delivered by him on prior occasions are 
admissible in evidence to show the existence of a parti- 
cular state of mind or intention. (Vol 27) 1940 Nag 
134 (137) : ILR (1942) Nag 62 : 41 Cri L Jour 713. 

14 . Joint inquiry— Sub-section (5).— [1] Sub- 
section (5) permits a joint inquiry against two or more 
persons provided that they have associated together in 
the matter under inquiry. (Vol 12) 1925 Pat 131 (137) : 
26 Cri b Jour 738*(Vol 6) 1919 All 376 (376) : 20 Cri 
L Jour 750 ❖ ('04) 1 Cri L Jour 3 (4) (DB) (Bom) ❖ 
(Vol 6) 1919 Cal 359 (359) : 20 Cri L Jour 551 (DB) ❖ 
(Vol 1) 1914 Lah 575 (576) : 1914 Pun Re No. 21 Cr : 
16 Cri L Jour 136 ❖ (Vol 7) 1920 Mad 1014 (1014) : 
20 Cri L Jour 763. 

[2] The expression “associated together” means 
that the persons have been acting in concert or that 
there is something in the nature of a conspiracy among 
them in respect of the various acts alleged against 
them. (Voi 5) 1918 Pat 98 (98) : 19 Cri L Jour 899 
4 Pat L Jour 7 (DB) * (Vol 10) 1923 Pat 104 (110) 

23 Cri L Jour 100 (DB) ❖(Vol 11) 1924 Nag 166 (167) 

25 Cri L Jour 132 ❖ (10) 11 Cri L Jour 23 (24) ; 37 
Cal 91 (DB) ❖ (Voi 33) 1946 Oudh 50 (51) * (Vol 20) 

1933 Oudh 251 (252) : 34 Cri L Jour 852 * (Vol 21) 

1934 Rang 121 (122) : 12 Rang 169 : 35 C r i L Jour 
1257 (DB) ❖ (Vol 14) 1927 Mad 542 (543) ; 29 Cri L 
Jour 77 : 51 Mad 515. 

[3] The following were held not sufficient proof of 
association:— 

(a) Mere fact that accused belonged to the same 
tribe and village. ('95) 1895 Pun Re No. 1 Cr p 1 (2). 

(b) Accused to be close neighbours and had been 
convicted together on previous occasions, (Vol 7) 1920 
Cal 556 (556) : 21 Cri Ii Jour 700 (DB). 

(c) Accused happen to -be members of undivided 
family. (Voi 6) 1919 Mad 633 (635) : 19 Cri L Jour 
905. 

(d) Mere fact that accused stand in the position of 
master and servant. (!06) 3 Cri L Jour 290 (291) • 

, 9, Oudh Cas 69. J * 

• [4] Evidence of association— Pact that accused 
belong to different villages will not affect legality of 
joint txifth (*22) 23 Cri b Jour 58 (68) (DB) (Cal) ❖ 
(’04) .1 Ail L Jour 144n, 

£5] It Is enough if some members ‘of the gang are 
ihown to have committed the various acts alleged 
gainst them; it is not necessary to prove that on every 
occasion the whole gang- acted, together. (Vol io) 1923 
Nag 53 (54) : 23 Cri L Jour 741 (742). 

[9! The concert or association may be due to 
mnth&J agreement between several persons or due to 
SSU' ^e°rders of a common master. 
CrlLJour 554 (567) (DB) (Cal). 

• 1118Q0V 2? Cal 781 (784)*] 

a joiht inquiry there should 
^ association but it is essential that such 
^ matter under inquiry. 
#25) ; 8 Oudh Cas 91 ❖ (’10) 11 


[8] Two opposite or contending parties cannot be 
tried in joint inquiry because they arc in conflict with i 
one another. (Vol 30) 1943 Pat 417 (418) : 45 Crib 1 
Jour 406 *(VoL30) 1943 Pat 376 (376) : 45 Cri L Jour f 
308 4E>(*08) 8 Cri L Jour 154 (154) : 31 Mad 276 *(*05) 1 
2 Cal h Jour 65n (65n) (DB) ❖ (Vol 3) 1916 All 3S8 i 
(838) : 17 Cri L Jour 165 (165) *(Vol 10) 1923 All 
476 (478) : 25 Cri b Jour 200 *(’09) 10 Cri L Jour 3 15 
(378) (DB) (Bom)*(’09) 9 Cri L Jour 560 (561) : 5 Nag 
L R 65. 

[9] Where proceedings are taken against a person as 
a dangerous character under S, 110, cl (f), there is no 
habitual connection between several persons in regard 
to the character so as to make them desperate and 
dangerous persons and in such a case there should be a 
separate trial against each person. (1900) 27 Cal 781 
(783) (DB) *(Vol 25) 1938 Mad*35 (36, 37) : 39 Crib 
Jour 230 *(Vol 12) 1925 Mad 189 (191, 192) : 26 Cri 
L Jour 673 *(T>7) 6 Cri L Jour 284 (284, 285) Low 
Bur Rul 46. 

[But see (Vol 17) 1930 Mad 873 (873) : 54 Mad 
334 : 32 Cri L Jour 144 ❖(Vol 8) 1921 Cal 625 (626) : 

22 Cri L Jour 377 (DB) ❖(Vol 20) 1933 All 676 (677) J 
35 Cri L Jour 218]. 

[10] Where several persons, associated together in a 
certain matter, a joint inquiry is permissible, notwith- 
standing that/ in regard to some of thorn additional 
charges are made in their individual capacity. (Vol 25) 
1938 Mad 615 (616) : 39 Cri L Jour 816. 

[11] An allegation on the part of the prosecution 
that there is association is enough to justify a joint 
iuquiry although there is no proof of the same in the 
inquiry. (Voi 8) 1921 Cal 625 (626) : 22 Cri L Jour 
377 (DB). 

(See however (Vol 6) 1919 Cal 359 (359) : 20 Cri 
b Jour 551 (DB) ]. 

[But see (Vol 10) 1923 Pat 104 (110, 111): 23 Cri 
L Jour 100]. 

[12] The preliminary order under S. 112 should 
itself contain a charge of association where a joint 
inquiry is contemplated. (’02) 5 Oudh Cas 245 (245) 
*£(’05) 2 Cri L Jour 554 (562, 563) (SB) (Cal). 

[13] In a joint inquiry the Couvt is not absolved 
from its duty of giving a separate and distinct finding 
against each ono of the accused on the merits of the 
evidence against him, (Vol 12) 1925 Sind 204 (205) : 19 
Sind It R 96 : 25 Cri L Jour 1377 *(Vol 11) 1924 Ait 
195 (196) : 25 Cri b Jour 952 *{Voi 3) 1918 Ail 100 
(100) : 17 Cri b Jour 400 : 38 All 468 ❖(Voi 17) 1930 
Cal 294 (295) : 31 Cri L Jour 944 ❖(*08) 8 Cri L. Jour 
207 (208) ; 35 Cal 929 (DB) *(11) 12 Cri L Jour 104 
(105) (Mad) ❖(Vol 12) 1925 Nag 381 (382) : ’26 Cri L 
Jour 1114 ❖(12) 13 Cri h Jour 780 (781) : 15 Oudh Cas 
263. 

[See however (Vol 38) 1946 Oudh 50 (51) (Byi-, 
deuce against all accused identical*— Distinct finding 
against each not necessary] . 

15. Effect of joint inquiry where there is no 
association — [1] A joint inquiry held in the absence 
of any association is a mere irregularity curable under 
S, 537 of the Code, which, in the absence of any pra^ 
judice, does not vitiate the trial. (Vol 30) 1943 Pat 
417 (418) *. 45 Cri L Jour 406 ❖(Vol U) 1924 All 195 
(196, 197) : 25 Cri b Jour 952 ❖(*05) 8 Cri L Jour 290 
(292) ; 9 Oudh Cas 69 ❖(Vol 8) 1921 Cal 625 (626): 22 
Cri L Jour 377 (DB) ❖(Vol 12) 1925 Mad 189 (191, 192): , 
26 CriL Jour 873 ❖(Vol 12)1925 Nag 381 (382): 38 
04 Ii Jour IU4 ❖(Vol ID \m m 498 (498) ; 25 Oil 
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a 118. (I) If, upon such inquiry, it is proved that it is necessary for keeping the peace or 

Order to give security, maintaining good behaviour, as the case may be, that the person in respect 
of whom the inquiry is made should execute a bond, with or without sureties the Magistrate shall 
make an order accordingly : 

Provided — 

first , that no person shall be ordered to give security of a nature different from, or of an 
amount larger than, or for a period longer than, that specified in the order made 
under section 112 : 

secondly , that the amount of every bond shall be fixed with due regard to the circums- 
stances of the case and shall not be excessive : 

thirdly , that when the person in respect of whom, the inquiry is made is a minor, the 
' bond shall be executed only by his sureties. 

[1882 — S. 118; 1872 — S. 493 para 1, 497 ; 1861— Ss. 284, 288]. 

[a] See foot-remark [b] to Sec, 112. 


Section 117 (contd.) 

L Jour 35 *(Vol 13) 1926 Sind 69 (71) : 19 Sind L R 
176 : 26 Cri L Jour 1398 (DB) *(’09) 10 Cri L Jour 375 
(878) (DB) (Bom). 

[But soe (Vol 4) 1917 Lah 207 (207): 18 Cri L Jour 
617 *(*08) 8 Cri L Jour 154 (154) : 31 Mad 276 *(’09) 
9 Cri L Jour 560 (561) : 5 Nag L B 65 *(’05) 5 Cri L 
Jour 197 (199) (Oil) (DB) *(’02) 5 Oudh Cas 243 
(245)]. 

16. Admissibility of confession of a co- 
accused in a joint inguiry.— [1] A statement made 
by a co-accused which is in the nature of a confession 
and contains incriminating matters against the other is 
admissible in evidence against the other accused. (Yol 6) 
1919 All 220 (221): 41 All 231 : 20 Cri L Jour 206. 

[See also (Vol 21) 1934 All 927 (929): 57 All 312 : 
36 Cri L Jour 198. (There is no reason to hold that 

S. 30 of the Evidence Act may not be applied to a case 
Where there is a proceeding under S. 110, Cr P C) .] 


, [2] Confessions made by a co-accused in a prior 
criminal case eaunot be used in proceedings under this 
section against the others. (Vol 8) 1921 Cal 557 (557, 
558) : 22 Cri L Jour *441 (DB). 

17. Suit fox malicious prosecution. — [1] A 
person called upon to furnish security under this 
chapter is not charged with any oSence. (’84) 7 All 67 
(72) (DB) *(1904) 27 Cal 662 (663) (DB) *(Vol 20) 
1933 Mad 688 (689) : 56 Mad 987 : 34 Cri L Jour 951 
*(Vol 17) 1930 Pat 274 (275) : 9 Pat 131 : 31 Cri L 
Jour 958 (DB). 


[2] No action for malicious prosecution lies in 
respect of action taken under this section on a petition 
presented by a private individual as there is no pro- 
secution for any oSenoe in such a case, (’03) 13 Mad 
L Jour 370 (370) (DB). 

[But see 006) 9 Oudh Cas 357 (361) (DB) (When a 
person sets the criminal law in motion he must be 
treated as a f, prosecutor”)» 3 

SECTION 118 — Synopsis. 

. i. Final order for security. 


" 2. Terms of security to correspond with the order 
under S. 112— Proviso 1. 


3. Amount of security— Proviso 2. 

? \A. period of security. 

, 5. Form and accounts of bond for security. 


6. Power of Court to impose conditions on sureties. 

7. Power of Court to review a final order for 

security under the section. 

8. Revision. 

9. Letters Patent Appeal. 

10. Appeal to the Privy Council, 

1. Final order for security — [1] The necessity 
for an order requiring security should be judicially 
determined and the order should contain valid reasons 
supporting it. (’94) 1894 Rat 728 (724) (DB) *(*88) 
10 Bom 174 (175) (DB) *(1900-02) 1 Low Bur Rul 90 
(92) *(’03) 7 Cal W N 32 (32, 33) (DB) *(*31) 1931 
Mad WN 402 (403) (Breach of peace under certain 
contingencies may be committed is no valid reason) 
*(*73) 19 Suth WR Cr 32 (33) (DB). i(That one person 
may be prevented is no reason to demand security 
from another). 

[2] The procedure prescribed by the preceding sec- 
tions of this chapter should be duly followed before an 
' order can be passed under this section. (Vol 3) 1916 
All 237 (238) : 17 Cri L Jour 527 *(*88) 1888 Rat 421 
(421, 422) (DB) *(’97-01) 1 Upp Bur Rul 16 (16, 17, 18) 
*(’08) 7 Cri L Jour 94 (94) ; 10 Oudh Cas 365. 

[3] Joint proceedings against several persons — Order 
must show that evidence was considered against each 
and the case proved against each of them individually, 
(Vol 27) 1940 Sind 113 (114) : 41 Cri L Jour 724 (DB)* 
*(Vol24) 1937 Sind 26 (27) : 30 Sind L R 382 : 38 Cri 
L Jour 363 (DB). 

[4] Only direction to execute a bond for keeping 
peace or maintaining good behaviour/can be demanded 
under the section. Hence, an order prohibiting the 
entry of the person into the village, with the direc- 
tion that this should he enforced on his contravening 
the order cannot be passed.. (*68) 1868 Pun Re No 24 
Crip 72(73) (DB). 

[5] The person ordered to furnish security should ba 
given sufficient time to furnish the same. (Vol 12) 
1925 Rang 353 (B53) s 27 Cri L Jour 318. 

[6] The direction, in an order for security, for im- 
prisonment for a certain period in default of furnishing 
the security is illegal. (Vol 23) 1936 Nag 265 (265) ; 
ILR (1937) Nag 173 : 38 Cri L Jour 388. 

[7] Au order binding over a person under this sec- 
tion is not an order convicting him of any offence. 
(Vol 23) 1936 All 107 (108) ; : 58 All 589 : M Cri L Jour 
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155 (DP,) * (Vo! IT) Pai/J7 L 
31 Cri L Jour 958 (DB) £• C^ 0 ’ 1 
(DB) (His name cannot be filtered 
Register.) 


(275) : 0 P:iL BH 1 
HlulBalTi (7*D 

in Liu: .-urwillanve 


[See (Vol 21) 1931 Cal SOS (80S} (DB).] 

2. Terms of cecurity to correspond with the 
order under section 112 — Proviso. — [ I ] A Magis- 
trate cannot in tiio iiiia.1 order wny Lh«‘ i*oi»lifcioiv^fn>iu 
those of the piiliminary ord»*r and notice under S. 112 
in respect of the following : 

(a) To increase amount <>f security, (’tt-d 1X8 > All 
WN 30 (30)* (’07) 5 On L Jour 219 1219) (Lull) * (’72) 


0 Beng Lit App 44 (-11) (IMS). 

(b) To alter the nature. (’00) i Cri 1 j dour *105 (105) 
(All) * (’76) 25 tfuth Wit Or 50 (5(f) (1)11). 

(c) To impose fresh conditions. (Yol 12; 1925 Bind 
57 (58) : 18 Bind IjR 208 : 25 Cri L Jour L22G (DB). 


(d) To increase the term of subsistence of security. 
(Yol 23) 193G Nag 203 (205) : 1LR (1937) Nag 173 : 
38 Cri I» Jour 388 * (’03) 20 Mad 471 (172) (DB) * 
('12) 18 Suth Wit Cr 01 (Cl, 62) (I)B). 

3. Amount of security— Proviso 2— [1] The 
amount, of security Humid be fixed in such a manner 
as to afford a fair and reasonable chance of compliance 
so as not to make the alternative of imprisonment un- 
avoidable. ('78) 2 Cal 384 (385) (DB) * (’l)x) 20 All 
206 (207) in (’84) 7 All 07 (72) (DB) # (Yol 19) 1932 
Lab 559 (503) ; 33 Cri L .lour 831. 

[2] The character and reputation of the person and 
the degree of danger to be apprehended from him to 
the community, though elements to be considered in 
fixing the amount of security, are not the. sole ouiding 
factors. (’92) 16 Bom 372 (373,371) (DB) *'(1900) 
1900 Bun Be No 24 Cr p 53 (53) # (’68-69) 4 Mad 
1ICB App xlvi (xlvii). J (’72-92) 1 Low Bur Rul 422 
(423) * (’90) 1890 Pun Ito No. 30 Cr p 97 (98) i (’ll) 
12 Cri L Jour 110 (110) : 5 Sind LB 10 (DB). 

[3‘J When once tho amount of security bin been 
determined it is not advisable to reduce that amount at 
the time of forfeiture of the bond. (Yol 23) 1936 Bosh 
141 (143) : 37 Cri h Jour 849. 


_ 4. Period of security.— [1] The order fur secu- 
rity should not be for tho extreme period unless it is 
found to be absolutely essential. (’84) 0 All 214 (218, 
219) « (Yol 3) 1916 Mad 654 (654, 655) : 1C Cri h .four 

614. 


5. Form and contents of bond for security. 

— [1] Each of the sureties cannot bo asked to execute 
a* separate bond for tho same amount demanded from 
the person bound over. (’90) 3890 Bun Ito No. 30 Cr ?> 
97 (90). 

[2] The furnishing of a registered hypothecation 
bond offering as security any property is not contem- 
plated either by the section or the forms prescribed for 
the bond. (Yol 19) 1932 All 122 (123) : 33 Cri L Jour 
229 * (75) 7 N WPHC It 249 (250). 

[3] The Magistrate is not authorised to direct the 
security to he deposited in cash. (’81) 6 Cal 14 (15, 
16) (DB) * (’98) 1893 Rat 671 (671) (DB). 

[But Bee (’87) 7 Suth WR Cr 30 (30) (DB).] 

[4] Except where the pardon required to give secu- 

rity is a minor, execution of bond by sureties alone in. 
the absence ef a personal recognizance by the person 
required to give security, is n'ot authorised. (’04} 1 Cri 
J+ Jour 897 (898) * 27 All 262. ' 


6. P envoi oj C'juii to impose conditions On 
Girroiics j ! ] Cmn t ImuhLaavpi a . uu-ty only if he 
B Ulvt-Iv ti ■ fulfil h: . nhlimunm. (Vol 19) 1932 AH' 122 
(123) : 33 CD L Jour 2:9>, 

7. Power of Court to roviow a final order for 
security under tho section.— [1 j A linal order for 
m*unt v uin'uT Him ^vih-n I’animi In- reviewed by a 
Magrtnitm (Yul (»} 19J9 All 329 (329, 330) : 20 Cri 
L Jour 486. 

8. Revision. — [1 | An under pn-ed in appeal 
against an order made undor tin - . eetum inn bo revised 
by tin* Hi-di Cvmit. lYo] 1) 191 f Lab 2X1 (283) ; 1914 
Bun Re No. 5 Cri : 15 Cri L Jour 56)5 (DJI) ^ (’66)6 
Suth WHOr IX(ls) iDil). 

[2] Tho High Court, will nut ordinarily interfere on the 
merit)*. (Yol 29) 1942 Oudh 356 (357) : 43 Cri L Jour 
398 * (\ol 0) 1919 All 1 36 (136) : 20 Cri L Jour 689 $ 
(Vul II) 1921 All 451 (453) : 45 All 749 : 25 Cri L Joui 
7K1 * (’99) 1899 Bun Re No. 10 Cr p 29 (30) * (Vol 19) 
1952 Bind 100 (10J) : 55 Cri I. Jour 324 (DB). 

[3 1 The following condition;; are necessary before the 
High Cmut will refuse, to interfere oil merits. 

(a) That e\ideuoc on record has been really consi 
dm d 'diould hi* apparent from the judgment. (*12) 13 
Cri L Jour 9 (9) (All) * (’21) 22 Cri L Jour 600 (G60, 
662) (All). 

(b) That the interest of parties have not been allowed 
to nitfnr. (Yol 29) 1912 Oudh 356 (357) : 45 Cri L .Tour 
398 * (Vol 2) 1915 All tell (465) ; 16 Cri L Jour 805 * 
(Vom)!92/ All 475 (4741:28 Cri b Jour 515* 
(YoS 12) 1925 Oudh 173 ( 174) : 29 Oudh Cas 44 : 26 
Cri L Jour 128*1. 

[4] Thu High Court will interfere in the following 
lihemm.buioes. 

(a) Where the power ha:* been exceeded or summarily 
cxereWul. (Yol 3) 1916 All 18 (4S, 19; ; 17 Ori L Jouc 
161. 

(b) Where the order is vitiated by an error of law or 
is illegal. (*0X) 7 Cri L Jour 2 4 (25) (DB; (Bom) * (Vol 
16) 1929 All 275 (275) : 51 All 603 : 30 Cri L Jour 562 
(DB) * (Veil 17) 1930 All 23 (24) : 31 Cri L Jour 1 * 
(’10) 1 1 Cri L Jour 388 (389) (Luh). 

(e) Where there was no fair trial. (Vol 5) 1918 Bora 
25 4 (255) : 19 On L Jour 329 (DB) * (Yol 1) JOB Bora 
199 (199) : 10 Cri L Jour 91 (DB; * (Vol 2) 1915 Cal 
368 (308, 309) : 10 Cri L Jour 1U (DB). . 

(d) Whore inadmbiHlble evidence was acted upon, 
(Vol 14) 1927 All 394 (395) : 28 Cri L Jour 502 * (Vol 
id) 1927 All 146 (147) : 28 Cri L Jnur «. 

(«) Where. the finding is perverse, (\'ol 9) 1922 All 86 
(87) : 23 Cri L Jour 80 * (’12) 13 Cri L Jour 720 (720) 
(Lab). (Binding based on no evidence) J (Yol 16) 1929 
Nag 32H (330, 331) : 3i Cri h Jour 20 (Finding based 
on a misconception of evidence) * (Yol 11) 1924 All 569 
(509) : 25 Cri h Jour 1172 (Do) t (M0) 11 Cri L Jour 
387 (388) (Lab) (Do) * (Yol 10) 1923 All 35 (37, 38) 1 
45 AH 109 ; 24 Cri h Jour 257 (Finding in disregard of 
credible evidence) * (Yol 2} 1915 All 404 (405) (Do). 

(f) Where there is miscarriage of justice. (Yol 10) 
1923 Nag 53 (54) : 23 Cri L Jour 741 # (’89) 1889 
Pun Be No. 23 Cr p 77 (79) « (11) 12 Cri L Jour 542 
(544, 545) (Lab). 

(g) Where tho amount of security m excessive. 
(1877) 2 Cal 110 (112, 113) (DB) « (’77) 2 Cal 384 
(885) (DB) * (’04) 1 Cr L Jour 344 (349) : 31 Cal 350 
(DB). 
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all9. If, on an inquiry under section 117, it is not proved that it is necessary for keeping 
Discharge of person the peace or maintaining good behaviour, as the case may bs, that the 
informed against. person in respect of whom the inquiry is made, should execute a bond 

the Magistrate sh^ll make an entry on the record to that effect, and if such person is in custody 
only for the purposes of the inquiry, shall release him, or, if such person is not in custody, shall 
discharge him. 

[1882— S. 119: 1872— S. 496 ; 1861— S. 287]. 

[a] See foot-remark [b] to S. 112, supra . 

C . — Proceedings in all Cases subsequent to, Order to furnish Security . 
a[120. ( 1 ) If any person, in respect of whom an order requiring security is made under 
Commencement of section 106 or section 118, is, at the time such order is made, sentenced to 
period for which security or undergoing a sentenee of, imprisonment the period for which such 
is required. security is required shall commence on the expiration of such sentence. 

(2) In other cases such period shall commence on the date of such order unless the Magistrate, 
for sufficient reason, fixes a later date. 

[1882— S. 120 ; 1872— Ss. 489, paras 2, 3, 4, 504 para 2.] 

[a] See foot-remark [b] to Sec. 112. 


Section 118 (contd.) 

(h) Where the enquiry was not held in accordance 
with law or where wrong conclusions were arrived at. 
(Vol 27) 1940 Mad 23 (26): ILR (1940) Mad 335: 41 Cri 
L Jour 238 (FB). 

[5] Revision will not be allowed in the following 
circumstances. 

(a) Where another remedy is available or such 
remedy has been neglected. (Vol 1) 1914 Sind 139 (140): 
8 Sind LB 229 : 16 Cri L Jour 252 (DB) * (’05) 2 Cri 
D Jour 335 (335) (AU)*(Voi 5) 1918 All 343 (343,344) : 
40 All 140 : 19 Cri L Jour 188*(Voi 14) 1927 Lah 689 
(690) : 28 Cri L Jour 815 * (Vol 5) 1918 Pat 588 
(590) : 19 Cri L Jour 589 : 8 Pat L Jour 302 (DB). 

(b) Against mere procedural irregularity not result- 
ing in prejudice by causing failure of justice. (Vol 7) 
1920 Nag 138 (138, 139) : 21 Cri L Jour 591 * (Vol 7) 
1920 Mad 1014 (1014) : 20 Cri L Jour 763, 

(c) Against a finding based on the demeanour of 
witness; (Vol 3) 1916 All 48 (49) : 17 Cri L Jour 461 
(461). 

9. Letters Patent, Appeal.— [1] No letters Patent 
Appeal lies against the order of single Judge m jwmoj 
arising out of security prpceedmgs. (Vol 2) 1915 Mad 
831 (832) : 39 Mad 539 ; 16 On L Jour 303 (304) (DB) 
*(’04) 1 Cri L Jour 1087 (1088) : 27 Mad 510 (DB), 

10. Appeal to Privy Council — [1] No Letters 
Patent Appeal lies againet the order of High Court 
confirming the lower Court’s order demanding security. 
(’13) 14 Cri L Jour 598 (599) (DB) (Cal)- 

SECTION 119— Note 1. 

m Where the information against a person is found 
5 be false or there is ho : evidence to prove it the 
erson should be discharged. (Vol 14) 1927 Cal 343 
143, 344) ; 28 Cri L Jour 479 (DB)* ( 84) 1884 Pun 
No. 37: Cri pi 72 (72) (DB) * (W) 2 Cri L Jour 
8 (88, 89) (All). 

[2] The following were held not sufficient to require 
eaurity 

(a) Mere lending of money to one side of a factions 
vhere no breach of the peace can he envisaged to result 
Itom the act. (’75) 7 N W P H C R 233 (234, 235), 

' lb) Mohamedan starting Sanskrit School with the 
r»«7l9 All 452 (463). 


(c) That the person was charged for false imprison- 
ment. (’66) 6 Suth WR Cr 1 (1) (DB). 

(d) That the servant of person was fined for assault 
and a breach of peace was apprehended by the police. 
(’69) 12 Suth WR Cr 16 (16, 17) (DB). 

(e) Extra Judicial information obtained in respect of 
persons bad character. (’83) 6 All 132 (136, 137). 

[3] “Discharge” in the section means “permission 
to depart” and not the acquittal of an offence. (10) 
11 Cri L Jour 162 .(163): 33 Mad 85. £(’18)14 
Cri L Jour 559 (560, 561) : $6 Mad 315 (DB). 

[4] No compensation can be awarded on a discharge 
under this section. (’10) 11 Cri L Jour 446 (446, 447) 
(Ail) * (’01) 25 Bom 48 (49) (DB)* (’02) 1902 Pun 
Re No. 83 Cr p 86 (87). 

[5] An order for discharge and not one for acquittal 
should be passed under this section. (Vol 25) 1938 
All 49 (50) : ILR (1938) All 89 (DB). 

[6] Security proceedings cannot be brought to an end 
by the withdrawal by the Crown from enquiry ; it can 
be terminated only by an order for discharge. (Vol 
27) 1940 Rang 189 (190) : 41 Cri L Jour 853 : 1940 
Rang LR 226. 

[7] Further enquiry against a person discharged 
under this section cannot be ordered. . (Vol, 31) 1944 
Pesh 48 (48) : 46 Cri L Jour 156 (DB) * (Vol 15) 1928 
All 755 (756) : 51 All 408 : 30 Cri” L Jour 63 * (Vdl 
11) 1924 Rang 207 (208) : 2 Rang 30 : 25 Cri L Jour 
1146. 

[8] A discharge under this section is "no b)ar to a 

second case beinginstituted on fresh material. (Vol Id) 
1923 All 332 (333) : 24 Cri L Jour 232 * (13) 14 
Cri L Jour 189 (189) (DB) (Cal). - 1 

[9] An order of discharge under this section passed 
by a responsible Magistrate after careful consideration 
of evidence will not be interfered with by the High 
Court. (Vol 23) 1936 Sind 243 (243) : 38 Cri L Jour 
117 : 80 Sind L B 368 (DB). 

SECTION 120— Note 1. r 

[lj The fact that an order under 8. 123 (2) is passed 
on the same day on which the order under . 8 118 fa 
passed will not affect the commencement of thepfer&d. 
(Vol 24) 1937 Sind 203 (204) : 31 Sind L R 409 : 88 
Cri L Jour 961 (DB). YV 
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[121. The bond to 6x0Qllfca ^ any such person shall bind him to keep the peace or to 
aL ’ be of good behaviour, as the case may be, and in the latter case the coin. 

Contents of bond. mission or attempt to commit or the abetment of, any offence 

with imprisonment, wherever it may be committed, is a breach of the bond.: 

[ 1882 — S. 121 ; 1872— S. 502 para 6 ; 1861— S. 293]. 

[a] See foot-remark [b] to S. 112. 


Section 120 (contd,) 

[2] Magistrate sentencing under S. 106 Cr P C 
cannot fix a time foe furnishing security before the 
expiry of the sentence. (’09) 10 Cri L lour 69 (71, 72, 
76) : 5 Low Bur Bui 34 (FB). 

< [a] If a parson is convicted of another offence and 
sentenced to a fresh term of imprisonment, the 
period will not commence until the expiry of both im- 
prisonments. (’95) 1895 Rat 7 74 (775) (OB). 

[4] Person sentenced to imprisonment ^ but on bail 
pending appeal — In proceedings instituted in the mean- 
while against him under S. 110 security was ordered 
to be furnished — Held that, the security did not com- 
mence till after the disposal of the appeal, and after 
tbe expiry of any sentence that might be passed by the 
appellate Court. (Vol 7) 1920 Ml 286 (286, 287) : 22 
Cri I» Jour 95. 

, [5] If the suspect is not sentenced to or is not under- 
going any sentence of imprisonment, tbe Magistrate 
may -grant time for furnishing the security. (Vol 13) 
1926 Ail 297 (297) ; 27 CriL Jour 377. 

, [6] When time is granted to the suspect to furnish 
security, but before the expiry of such time he is con- 
victed of a substantive offence and sentenced to im- 
prisonment I the Court has no power under this section 
to extend the time for security till the expiry of the 
sentence. (Vol 14) 1927 Sind 166 (167) : 28 Cri L Joar 
431 r 22 Sind L R 20 (DB). 

[7] A second order to give further security during 
the continuance of the first one U not contemplated by 
law. P99) 4 Oal WN 121 (122) (DB) *(Vol 16) 1929 
Ml 608 (608) : 30 Cri L Jour 756 *(’11), 15 Cal WN 
cclv (eclv) (DB). 

I [8] If, upon expiry of the first order the dispute still 
exists; a farther security may be demanded on fresh 
proceedings. (*99) 4 Cal WN 121 (122) ](DB). 

[9] The period* of security is to be calculated under 
sub-s (2) from the date of the final order under S.H8. 
(Vol 24) 1937 Bind 26 (28) ; 30 Sind LR 382 : 38 Cri 
I, Jour 368 (DB) *(Vol 14) 1927 Mad 542 (543) : 29 
Cri Ij Jour 77 : 51 Mad 518. 

[10] , The period of security is not suspended during 
the time the suspect is in jail or on bail. (Vol 24) 
1937 Sind 26 (28) : 30 Sind LR 882 : 38 Cri L Jour 
$63 (D$). 

;• [ii] A subsequent sentence of imprisonment passed 
, pn the suspect will not affect the running of the period: 
for which, security is to be furnished, (1900-02) 1 Low 

Y |t£si If a suspect Is sentenced for an offence com- 
mittea prior to the date of order for security under 
S. li8, the Magistrate cannot fix the date of the expiry 
. of such sentence as the date for computing the period. 
{VoU$)^926 ^nd ^3(274, 2f5) : 20 Sind LR 163 : 

7- When 1 : the operation of an order to furnish 
seeurityis ^fayed pending decision of ; an appeal there- 
tem, and the appeal is ultimately dismissed, the date 
M commencement of the Period lor which security hr 


required is the date of the decision in appeal [Vol m 
ms Oudb 195 (197) : 39 Cri L .Tour 831. Kg 
the period between the order of the Magistrate and h 
stay order of the appellate Court is to be deducted from 
the period for which security is to be furnished). 

SECTION 121 — Synopsis. 

1. What constitutes breach of the bond to keen tbe 

peace. . 

2. What constitutes a broach of the bond for good 

behaviour, 

3. “Wherever it may bo committed.” 

4. Bond executed by sureties. 

5. Construction of bond. 

I, What constitutes breach of the bond to 
keep the peace. — [l] Person ordered to gw 
security to keep the peace should bind himself not b 
commit a breach of the peace or do any act that may 
probably occasion such broach. (’81) 2 Mad 169 (1721 
(DB) *(Vol 25) 1938 Oudh 195 (196) : 39 Cri L Jour 
831. (Offence under S. 323 Penal Code entails W 
foiturc). 

[2] The bond' will, be forfeited if tho person bound 
docs an act which will probably occasion breach d 
peace though he may not have committed any bxeaoh 
of peace himself. The word “probably” limits the 
forfeiture of the bond to cases where breach of peafldh 
the probable and not only a possible result oflfche aotol 
tho person bound. (Vol 1) 1914 Lah 393 (393, 394): 
1914 Pun Re No. 22 Cr: 15 Cr L Jour 605 (DB), 

[3] In each case it is for the Court to judge of the 

character of tho act which k alleged to he likely, to 
cause a breach of the peace. (*69) 4 Mad HCR App 
xxxviii (xxxix), - : 

[4] Conviction for theft or wrongful coaftneawat 
and extortion unattended with any breach of peace* oi 
a secret attempt to poison a person, or the abduction of 
a woman will not be a breach of the bond to keep the 
peace, (’72) 18 Suth WB Cr 63(63) (DB) (T&ft) 
#(’73) 19 Bnth WR Cr 48 (49) (DB) (Wrongful m 
finement ana extortion) #{Vol 1) 1914 Lah 393 (393* 
394) : 1914 Pun Be No, 22 Cr : 15 Cri L Jour W 
(Attempt to poison) #(’06) 4 Cri L Jour 278 (279) i 
1906 Pun Re No. 7 Cr (Abduction)# 

[5] It is not necessary that any offence should bm 
been committed at all in order to entail a breach of fiw 
bond. (’Si) 2 Mad 169 (173) (DB). \ ‘ ' 

■ [8] Where some Hindus bound . over to keep tto 
peace under S. 107 owing to a dispute with oerW 
Mahomedans regarding the location of a . slaughter' 
house, brought a civil suit for an injunction, it waa 
held that the institution of the suit, though provaca* 
tive, would not justify a forfeiture of the bond*. (Voll): 
1920 Lah 440 (448) ; 1 Lah 3X0 : 21 Cri L Jour 702. 

[71 It is immaterial whether the person! boundoyej 
did the act, involving the breach himself, or instigated 
others to do it or, whether he committed the brea$r 
respect of the person at whose instance the bond #! 
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a [122. ( 1 ) A Magistrate may refuse to accept any surety offered, or may reject any surety 
Power to reject sure- previously accepted by him or -bis predecessor under this Chapter on the 
ties. ground that such surety is an unfit person for the purposes of the bond : 

Provided that, before so refusing t© accept or rejecting any such surety, he shall either him- 
self hold an inquiry on oath into the fitness of the surety, or cause such inquiry to be held and a 
report to be made thereon by a Magistrate subordinate to him. 

(£) Such Magistrate shall, before holding inquiry, give reasonable notice to the surety 
and to the person by whom the surety was offered and shall in making the inquiry record the 
substance of the evidence adduced before him. " 


Section 121 (contd.) 

taken, or in respect of any other person. (’81) 2 Mad 
169 (173) (DB) *(’71) 15 Suth WR Cr 14 (14) (DB). 

. [8] The mere fact that the person bound over acted 
as a “muktear” of one of two parties for whose benefit 
the breach of peace took place, will not constitute a 
breach of the bond. (’69) 11 Suth WR Cr 52 (52) 
(DB) *(’10) 11 CriL Jour 252 (252) : 1910 Pun Re 
No 5 Cr. 

[9] Sacrifice of cow by Mahomedans in open space 
was, in the circumstances of the case held, to be a 
wrongful act within S. 298 of the Penal Code and that 
bond for keeping the peaoe could be forfeited. (Vol 24) 
1937 Lah 717 (718) : 39 CrI L Jour 23. 

2. What constitutes a breach of the bond for 
good behaviour; — [1] The commission of an offence 
of hurt or grievous hurt, or ,of assault, or of criminal 
trespass or of an offence under the Gambling Act, or 
of an offence under the Excise and Opium Acts would 
amount' to a breach of the bond for good behaviour. 
(Vol 11) 1924 Lah 262 (263) : 4 Lah 462 : 25 Cri L Jour 
1131 (Hurt) * (Vol 1) 1914 Lah 563 (564) : 1915 Pun 
Re No. 10 Cr : 16 Cri L Jour 449 (DB) (Hurt) * 
(’89) 1889 Pun Re No. 11 Cr p 55 (56) (DB) (Assault) 
*-(’06) 3 Cri L Jour 456 (457) : 28 All 629 (Criminal 
trespass) * (Vol 17) 1930 Lah 227 (227) : 31 Cfi L 
Jour 130 (Criminal trespass) © (’06) 3 Cri L Jour 91 
(92) : 28 All 307 (Gambling in public place) 6E< (Yol 23) 
1936 Pesh 16 (17) : 37 Cri L Jour 342 (Offence under 
the Excise Act). 

[2] The offence need not be ejusdem generis with that 
for which the person was bQund over. (Vol 15) 1928 
All 232 (233) : 50 All 666 : 30 Cri L Jour 203 * 
(Yol 23) 1936 Pesh 16 (17j : 37 Cri L Jour 342. 

[But aeo (Vol 1) 1914 Lah ,563 (564) : 1915 Pun 
Be No. 10 Cr : 16 Cri L Jour 449 (DB) 6? (’13) 14 Cri 
II Jour 575 (576) : 1913 Pun Re No. 15 Cr]. , k .. . 

[3] If evidence is produced to show the commission 
of the offence, there will be a breach of the .bond/ No 
convfction is necessary for that purpose. (1923) 24 ; 
Cri L Jour 588 (5$9) (Pesh; # (Yol 15) 1928 All 232 
(233) : 50 All 666 : 30 Cri L Jour 203. 

[4] A bond cannot be forfeited where the ;person 

bound over, was .found in possession of costly clothes; 
for which he could not satisfactorily account, .hut there 1 
wA3 no proof that he hud actually stolen them. * (*02) 2 . 
Weir 57 (57) (DB), . 

[5] Person found in joint possession of counterfeit 
jewellery with his companions— No offence. (10) 11 
Cri L Jpur 252 (252) : 1910 pan Re No, 5 Or. 

w M Person found concealing himself under suspicious 
'circumstances in abandoned waierm ill and unable to 
,‘Mve a satisfactory explanation— No offence. (Yol 19) 
mz AH 58 (58) : 04 AH 335 ; 33 Qf\ L Jour 281 

(°B). .. ; ; - 


[7] Suspicion of person having committed some 
offence for which he was ordered to furnish security 
a second time — Bond cannot be forfeited. ('92-96) 1 
Upp Bur Rul 20 (20). 

[8] There ean be no breach of the bond where the 
offence<complained of was committed prior to the date 
on which the bond was executed. (Yol 1) 1914 Lah 
393 (393, 394) : 15 Cri L Jour 605 : 1914 Pun Re No. 
22 Cr (DB) * (1923) 24 Cri L Jour 588 (590) (Pesh). 

3. Wherever it may be committed.— [1] Bond 

for keeping the peace is forfeited only if the breach 
is committed within the jurisdiction of the Magistrate 
who ordered the execution of the bond. (Vol 30) 1943 
Pesh 41 (42) : 44 Cri L Jour 478. ’ 

[But see (’69) 2 Beng L R App-Cr 11 (12) (DB).] 

[2] A conviction in the State of Kapurthala under 
S. 457 Penal Code, in respect of a subject of that 
Native State does not amount to a breach of the bond 
for good behaviour. (Vol 5) 1918 Lah 13 (13), t 1918 
Pun Re No. 26 (Cr) : 19 Cri L Jour 924 (DB). . . J 

. [3] If the offence is committed in a Native State 
against a British subject it would amount to a breach 
of the bmd for good- behayiour, (’10) 11 Cri L Jour 
635 (636) : rl9i0 Pun Re No. 28“Cr (DB). / ‘f r 

4. Bond executed by sureties.— [1] A breach 
of surety bond for good behaviour is committed when 
the person bound commits or attempts to commit or 
abets the commission of any offence punishable with 
imprisonment. (Vol 23) 1936 Pesh 16 (17) :,S7 Cri 
L Jour 342 * (Yol 19) 1932 All 53 (58) : 54 All 335 
S3 Cri L Jour 281 (DB). 

[2] A surety cannot be required to execute a ’ bond 
for an amount greater than that for which the princi- 
pal is required to execute a bond. (’93-1900) 1898- 
1900 Low Bur Rul 187 (187), . : , 1 k : 

5. Construction of bond. — [1] The terms of a' 

bond to keep the peace or :for good behaviour must be 
construed literally and ' strictly', (Yol 5) 1918 Lab 
13 (13) : 1918 Pun Re No. 26 Cr i 19 Cri L Jour 924 
(DB). .• ; - /\ 

V[2] If by mistake a bond for good behaviour, is t 
takin, instead of one for ‘keeping the,, peace, from a 
person who is ordered to furnish 1 -security to keep* 
peace, the bond is invalid and cannot be- 'f orfeited a^d 
vice versa, t’75) 23 SutTW R Cr l s t0'{DB)> (1904). 
1 Cri L Jour 90 (93): 1903 Pun Re No. 32 Cr p. 78 (81) 

SECTION 122— Synopsis. 

1. “Magistrate.” 

2. Discretion of Court in refusing or rejeeting sure- 
ties as unfit.-’ 

3. Grounds of rejection of surety. 

4. Enquiry on oath. ■ t ; V:- 

g. “After oonei'aering the j 
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?.) 

ndertakes to lire with the accused 
d keep them within his observa- 
3 Oadh 165 (166) : 24 Cri L Jour 

are solvent and respeotable and no 
lfitness is shown. (’28) 29 CriLJour 
■ * (’10) 11 Cri L Jour 392 (392) : 

l are hot valid grounds to reject a 

>nee challened for theft. (Vol 7) 

: 21 Cri L Jour 365. 

>nee convicted for an offence under 
)) 1921 Cal 356 (356): 22 Cri L Jour 
Cri L Jour 359 (360) : .26 All 189 
190 (191) : 26 All 371 (DB). 

' breach of bond, amount cannot be 
>14, from his moveable property 
.s sufficient immoveable property) 
t (908, 909) : 17 Cri L Jour 97 (97) 
i All 182 (182) : 19 Cri L Jour 711 
468 (468) (DB) (Cal). 

,ng at a distance. (Vol 11) 1924 
idb Cas 284 : 25 Cri L Jour 296 * 

8 (108) : 19 Cri L Jour 441* (1921) 
96) (All) * (Vol 8) 1921 Oudh 229 
292 : 23 Cri L Jour 425 * (’06) 3 
(DB) (Cal). 

I Cal 360 (361) : 17 Cri L Jour 95 

station of the suspect. (’02) 25 All 
1914 Lah 492 (493) : 1914 Pun 
L Jour 337 * (’09) 9 Cri L Jour 
R 3 (DB) * (>06) 4 Cri L Jour 169 
(’12) 16 Cal WN ecliv -(colv) : 
All 309 (309) : 22 Cri L Jour 22. 

1916 Cal 908 (909) ; 17 Cri L Jour 

to the caste of the suspect (Vol 1) 
6'Cri L Jour 100 : 8 Sind LR 173 
a Jour 23 (25) : 37, Cal 91. (DB), 
and of the suspect and rendered 
nee. (Vol 5) 1918 All 108 (108, 
141 * (Vol 7) 1920 All 309 (309): 

s to the particular political party 
853 (353) : 27 Cri L Jour 318, 
aady a surety for another person, 

32 (133) : 24 Cri L Jour :517. 
mng. (Vol 8) 1921 Oudh 229 (229): 

IcT man. (’08) 8 Cri L Jour 166 
(DB). 

ath.— Magistrate can accept per- 
at any inquiry on oath. (Vol .24) 

38 Cri L Jour 635 (DB). 

aring the evidence $o ad- 
>rt by the police is not legal evi- 
met could ; home to a conclusion, 
surety* (Vol 22) 1035 Pat 421 
1478 # CIO) 11 CriLJour 497 
DB) ©- :i909) 10 Cri L Jour 225 
DB) ©(Vol 2)1915 All- 177 (177): 

7o\ 1) 1914 AH 489 <489, 490) : 
004) 1 Cri L Jour 459 (461) ;7 


• pal to cross-examine him as to the contents of the 
report. (’08) 8 Cri L Jour 344 (346) : 11 Oudh Cas 267. 
*(’07) 5 Cri L Jour 148-(152): 1906 Pun Be No. 18 Or. 

[3] Evidence of general repute should not be allowed 
as against the sureties in an inquiry as to their fit- 
ness. (Vol 9) 1922 Oudh 227 (227) : 23 Cri L Jour 639. 

[4] The onus of showing that a surety is a fit person 
to be accepted is on the person called upon to give 
security and it is discharged by the evidence of the 
surety himself, ('ll) 12 Cri L Jour 410 (410) : 5 Sind 

LB 87 (DB). 

[5] If the Magistrate is not satisfied with the evi- 
dence of the surety, he must not rejeot the surety but 
call for further evidence. (Vol 1) 1914 Sind 15 (16) ; 

8 Sind LB 322 : 16 Cri L Jour 479 (DB). 

[6] Magistrate cannot decide without taking evidence 
on the ground that no evidence but tbat of a particular 
class of witnesses will satisfy him. ( ? 11) 12 Cri L Jour 
410 (410) : 5 Sind LR 87 (DB). 

[7] Magistrate cannot import his personal knowledge 
iuto the proceeding and reject the sureties on his per- 
sonal knowledge. (Vol 1) 1914 Sind- 108 (108) : 7 Sind 
LR 94 : 15 Cri L Jour 378 (DB). 

[8] Criminal Courts should not act on the certificate 
of a pleader as to the fitness of a surety. (Vol 21) 1934 
Sind 142 (143) : 28 Sind LR 293 : 35 Cri L JourJU55 
(DB). 

6. Recording reasons. — [1] The intention of the 
Legislature in insisting that a Magistrate should 
record his reasons in refusing to accept a surety is that 
the Magistrate should exercise his independent judg- 
ment in refusing to accept a surety. ('06) 4 Cri L Jour 
169 (169) (DB) (Cal). 

7. Opportunity to furnish fresh security on 
rejection of surety offered. — [1] Magistrate 
refusing to accept or rejecting already accepted sure- 
ties, should afford to the person called on to furnish 
security an opportunity to furnish other sureties. Vol 
4) 1917 All 215 (216) : 18 * Cri L Jour 1089 (1039) © 
(Vol 12) 1925 Bang 353 (353) : 27 Cri L Jour 318. 

8. Power of the District Magistrate to reject 

sureties accepted by subordinate Magistrate. — £l] 
When a Subordinate Magistrate accepts -the sureties, the 
District Magistrate cannot reject them but if he wants 
to pass orders himself he should regularly transfer the 
case to his own Court and then proceed under this sec- 
tion. (’95) 1896 All WN 143 (143) (DB) © (’ll) 

12 Cri L Jour 480 <481) (All). : 

* 9. Revision — [1] High Court will not interfere with 
the reasonable exercise of discretion given to a Magis- 
trate under this section. (Vol 1) 1914 All 487 (488) ; 15 
CriLJour 727. 

[2] -High Court can set aside the order of a Magis- 
trate on the following grounds : — 

(a) That the discretion is based' on police-report and 
not exercised judicially. (Veil) 1914 AH 489 (489, 490): 

16 CriLJour 54 © (Vol (177) *16 

Cri L Jour 445 * (’09) 10 Cri JL Jour 230 (231) : 2 Stod 
LB 15 (DB)© (*09) 10 Cri L Jour 225 (227k2 Bim&TXi 
B 11 (DB)©t*07) 5 Cri L. Jour 179 ,(160) (I^h)m2V 13 
Cri L Jour 760 (762) : 15 Oudh Cas 263 ©^VerS) lMl 
Oudh 193 (193) : 24 Oudh Cas 303 : 23 Cri L Jour 1^8. 

[See (*07) 5 Cri L Jour 181 (181) (Laty.V ^ ; > / 

(b) That sureties are refused to be accepted oh invalid 
and unreasonable grounds. (Vol 11) 1924 Oudh. 132(133): 

24 Cri L Jour 517 * (’28) 29 Cri L Jour_842 (84?) (DB) 
(Cal) * .(’16) 14 All L Jour 25n(2So)* (Vol 8)1921. 

Cal 356 (356) : 22 Cri L Jour 483. . " - - ; , . : 

[See (’10) 11 Ori L Jour 49.7 (497,' 498) : 4 Sind LR 
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a[?23. (I) K any person ordered to give security under section 106 or seei 

Imprisonment in de- give such security on or before the date on which the perio 
fault of seourity. security is to be given commences, he shall, except in the < 

after mentioned, be committed to prison, or, if he is already in prison be detained 
such period expires or until within such period he gives the security to the Oou) 
who made the order requiring it. 

(j 9) When such person has been ordered by a Magistrate to give secur. 
Proceedings when to exceeding one year, such Magistrate shall, if such perso 
be laid before High Court such security as aforesaid, issue a warrant directing him t 
or Court of Session. prison pending the orders of the Sessions Judge or, if such 

Presidency Magistrate, pending the orders of the High Court ; and the proceeds 
as soon as conveniently may be, before such Court. 

( 3 ) Such Court, after examining such proceedings and requiring from the 
further information or evidence which it thinks necessary, may pass such order 
thinks fit : 

Provided that the period (if any) for which any person is imprisoned for 
security shall not exceed three years, 

b[ (3A) If security has been required in the course of the 3ame proceedings fr< 
persons in respect of any of whom the proceedings are referred to the Sessions Ju 
Court under sub-section (2), such reference shall also include the case of any other 
who has been ordered to give security, and the provisions of subjection ( 2 ) and ( 
event, apply to the case of such other person also, except that the period (if any) fo 
be imprisoned shall not exceed the period for^ which he was ordered to give security. 


SECTION 123 — Synopsis. 

I. Scope of the section. 

2* “Does not give such security.” 

3. “ Shall be ... * committed to prison* ” 

4. “Or if he is already in prison.” 

5. Term of imprisonment. 

6* Sub-section (2) — Detention ponding orders of 
Sessions Court, etc. 

7. Nature of the proceedings on reference. 

8. Notice to person proceeded against. 

. 9. Discretion of Court on reference. 

10. Tower to order retrial and remand. 

II. Order, contents of. 

- 12. Jurisdiction oh Magistrate after reference to 
accept security. ' . 

13. Order for imprisonment on reference — Com- 

mencement of. 

14. Appeal and revision. 

1&. Kind of imprisonment. 

IS* Tender of security to jair officer— -Sub-section 
\ ( 4 ). ' ' , 

. Detendon in Borstal School, 

Scop© of this section — {l] Object of the 
section is nob to punish persons from whom security is 
•d^aacjded' with imprisonment but the safeguard which 
1^>Secui;ity was intended to provide for should be 
provided by hir detention in custody. ' (Vol 15} 1928 
Dah 64 \65) : 29 Cri B Jour 236 *{’93} 6 OTIiR Cr 13 


[2] The section should not be invoked for punish 
BWrtrf 67 (72) (BB); 


[3] A person imprisoned under tl 
imprisoned for any offence. (Vol 8) 15 
43 All 185 : 21 Ori I» Jour 831. 

[4] Person ordered to give security 
in default — imprisonment not a pa 
sentence and therefore no appeal li 
Jour 1054 (1055) : 7 Oudh Caa 388. 

[5] The section does not apply to \ 
give security under S. 562. (Vol 12} 1 
2 Rang 360 : 26 Cri li Jour 285. 

2. “ Does not £ive such sec 

prisonment cannot’ be awarded u 
default in furnishing security. (Vol 
(265, 268) : 38 Ori h Jour 388 : ILR < 

[2] Pending receipt of the report 
gards the adequacy of the security feu 
cannot be sent to jail. (’06) 5 Ori I* 
1906 Pun Be No. 18 Or. 

[3] Order requiring seourity shou] 
prisonment in default. The impriso 
separately ordered if there is failure tc 
by the date fixed for it. (Vql 14) 192 
51 Mad 178 : 28 Cri I* Jour 1034 (Oi 
Imprisonment for one year) *(’93- 
Low Bur Rul 245 (246). 

, [4] The accused should be afforded 
least of Complying with the requi 
security before ordering imprisonmen 
774 (775) (DB) *(’72) 10 Bom, 372 (3^ 
4 Mad HGR App xlvi (xlvii). 

[5] Person bound committing offen 
Ing requited^ security— Magistrate ci 
prisonment for the remainder of the 
(’97-01) 1 Upp Bur Rul 26 (26). 

3. Shall be ... . committed 
(1] Imprisonment commences front 
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3ns Judge may in his discretion transfer any proceedings laid before him under sub. 
section ( S.A ) to an Additional Sessions Judge or Assistant Sessions Judge and 
r, such Additional Sessions Judge or Assistant Sessions Judge may exercise the 
>ns Judge under this section in respect of such proceedings.] 

mrity is tendered to the officer in charge of the jail, he shall forthwith refer the 
ct or Magistrate who made the order, and shall await the orders of such Court 


lent. ( 5 ) Imprisonment for failure -'to give security for keeping the peace 

shall be simple, 

nent for failure to give security for good behaviour °rshall, where the proceed. 
:en under section 108 [* * *]d be simple and, where the proceedings have been 

ion 103 or section lio], be rigorous or simple as the Court or Magistrate in each 

L872 — Sa. 489 para 3, 490, 497, 498, 499 para 3, 507, 508, 510 ; 31861— -Ss. 281, 288, 290, 
:ark [b] to Sec 112. 

i (3-A and 3-B) were inserted by the Code of Criminal Procedure (Amendment) Act, 1923 
, S. 21. 

ibid., for “may**. 

nd figures “or seetion 109“ were J repealed , ibid 0 (Second Amendment) Act, 1926 (10 [X] 


>id. 


Objects and Reasons. 


endments made in. section 123 by 
lse 22). We have added another 
de that sub-section (6) of Section 
apply only to cases for security 
Ve think that in cases under Sec- 
>risonment in default of furnish- 
simple. 

out that, though the object of the 
is to avoid differences of opinion 
m the Magistrate and the Sessions 


judge, yet the amendment proposed in Section 406 may 
have this very result inasmuch as in a single case one 
accused person may appeal to the District Magistrate, 
while the ease of another accused person will be refer- 
red to the Sessions Judge. The Bembay Government 
have suggested that, where the case of one accused has 
to be referred to the Ssssions J udge under Section 123, 
the case of all should be referred whether they have 
given security or not. We have adopted the sugges- 
tion.*’— S.O.B. [XVIII of 1923], 


) 5 Bom LB 26 (27) (DB) *(’09) 
1) (DB) (Mai). (Committal order 
the date on which the period of 
ras held illegal) *(Vol 10) 1923 
idh Cas 286 : 22 Cri L Jour 766 

he detention oan be issued only 
not furnished, on the oommence- 
such security. (*89) 1889 Rat 

Borstal School under Madras 
126- of person committing default 
21) 1984 Mad 457 (457, 458) : 57 
1153. 

is already in prison”.— [1] 
ate mpocaneous with conviction 
prisonment— -Person should be 
)©ing bound after serving sentence 
(*75) 24 Suth WR Or 18 (14) 

WPHCR 127 (128). ] 
or default in furnishing security 
to run concurrently with a sen- 
lready undergoing. CVol 3) 19X6 
ri L Jour 272 *(Vol 28) 1941 
ILR (1941) Ear 63 : 43 Cri L 


Jour 105 (DB) *(’02) 4 Bom DR 934 (935) (DB) *(Vol 
13) 1926 Bom 545 (545) : 27 Cri L Jour 1163 (DB) 

*(VoI S) 1916 Low Bur 1 (2) : 8 Low Bur Rul 853 17 

Cri L Jour 88 (FB). 

[But sea (’08) 7 Cri L Jour 472 (476) : 4 Low Bur 
Rul 205 (FB) *(’09) 10 Cri L Jour 69 (72, 76) : 5 Low 
Bur Rul 34 (FB). ] 

[3] An accused in prison should be given . all facili- 
ties for furnishing security, but need not be produced 
before the Magistrate if he informs the Jail authorities 
that he is unable to furnish the required security. (Vol 

13) 1926 Bom 545 (546): 27 Cri L Jour 1163 <DB)*(Vol 

14) 1927 Sind 166 (167) : : 22 Sind L R 20 : 28 Gri L 
Jour 431 (DB). 

(4] The section does not contemplate the release of 
the suspect from prison on the expiration of his sen- 
tence, in order to enable him to find his sureties. (Vol 
24) 1937 Sind 204 (205) : 38 Cri L Jour 1014 : 31 Sind 
LR 412 (DB). 

S. Term of imprisonment. — [1] Term of im- 
prisonment should be the ' same as that for which 
security is demanded. (’01) 23 All 422 (423) (DB) 
*(’08) 7 Cri L Jour 412 (414) : 4 Low Bur Rul 135 
*(Vol 17) 1930 Lah 49 (49) : 81 Cri L Jour 588 

*(’92-96) 1892-1896 Upp Bor Rul 21 (22). 

[2] A Magistrate who thinks that the term should 
be shortened should report to the District; Magistrate 
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[S. 123] 


Section 123 (contd.) 

for action under S. 124 (’93) 1893 Rat 668 (668) 
(DB). 

[3] Imprisonment for default lasts until such period w 
expires or until, within such period, the required 
security is given. (’03) 5 Bom LR 26 (27) (DB). 

[4] Detention cannot be made after the expiry of 
the term of security. (’12) 13 Cri L Jour 62 (62) (Upp 
Bur). 

[5] Bond executed after the date on which the 
period for security commences, should plainly state the 
date of expiry of the period. (’12) 13 Cri L Jour 62 
(62) (Upp Bur). 

. [6] An order directing a person to be imprisoned 
“Until he gives security”, or “for one year”, is bad. It 
ought to be “for one year, or within that period till the 
security is given.” (’82) 8 Cal 644 (645) (DB) *(Vol 14) 
1927 Mad 976 (976) : 51 Mad 178 : 28 Cri L Jour 1034 
(Order saying merely one year) *(’33) 1933 Mad WN 
548 (549) (DB). 

[See also (Vol 23) 1936 Nag 265 (266) : 38 Cri L 
Jour 388 : ILB (1987) Nag 173. • 

[7] A Magistrate ordering imprisonment for default 
can even exceed the limit of his ordinary * powers to 
impose sentence of imprisonment in regard to the 
period. (’86) 1886 All W N 181 (181) * (Vol 2) 1915 
All 15 (15, 16) : 87 All 230 : 16 Cri Jour 350. (Second 
class Magistrate can award imprisonment fora period 
in excess of six months) * (Vol 14) 1927 Mad 976 
(976) : 51 Mad 178 : 28 Cri L Jour 1034' (Summary 
Court can award imprisonment for a period over three 
months). 

[8] In computing the period of imprisonment under 
this section, the period during which the person is 
released on bail should be deducted. (Vol 21) 1934 
All 845 (845) : 57 All 264 : 36 Cri L Jour 177. 

[But «ee (Vol 23) 1936 Sind 125 (126) : 37 Cri L 
Jour 1003 ; 29 Sind L R 353 (DB) * (Vol 11) 1924 
Sind 120 (121) : 17 Sind L B 160 : 26 Cri L Jour 179 

6, Sub*section (2)— Detention pending orders 
of Sessions Court, etc — [1] Magistrate demanding 
security for a period of more one year can only issue 
a warrant directing detention* of the person pending 
orders of the Sessions Judge or High Court to whom he 
should submit the proceedings immediately for orders. 
He cannot himself order the imprisonment for any 
term. (Vol 32) 1945 Sind 55 (55) : I L R (1944) Kar 
440 : 46 Cr L Jour 553 (DB) * (Vol. 22) 1935 Pesh 55 
(55) : 36 Cri L Jour 936 » ('08) 7 Cri L Jour 427 
(432) : 30 All 334 (FB) * (’99) 1899 All W N 151 (151) 
* (Vol 15) 1928 Lah 189 (190) : 28 Cri L Jour 657 * 
(’08) 7 Cri L Jour 412 (413) : 4 Low Bur Rul 135 * 
(’97-01) 1 Upp Bur Rul 2S (28) * (Vol 1) 1914 Lah 492 
(493) : 1914 Pun Re No. 6 : 16 Cri L Jour 337 (The 
defect cannot be cured by the Magistrate reducing the 
term to one year). 

[See however (’03) 1903 All W N 28 (28) (Order 
for imprisonment by Magistrate for more than one year 
confirmed by Sessions Judge— Held the order is to be 
deemed as that the latter) * (’92) 6 Cal O P L R Cr 27 

[2] Order for a term of imprisonment for a period 
of two 'years set aside in appeal and Magistrate directed 
to lay the proceedings/ before the Sessions Judge— 
Held Sessions Judge could fix the term. ('72-92) 
*872-1892 LOW Ba* Rul 279 (272), 


[3] Person ordered to give security for more than 
one year suffering imprisonment at the time — Reference 
to Sessions Judge before expiry of imprisonment is 
premature. (’95) 1895 Rat 765 (766) (DB). 

[But see (’09) 10 Cri L Jour 69 (75, 76) : 5 Low 
Bur Rul 34 (FB) (Reference must be made at once).] 

[4] Person sent to prison pending orders from 
Sessions Judge on the reference— Held, .he was under- 
going sentence and not merely in detention. (’08) 7 
Cri L Jour 427 (431) : 30 Ail 334 (FB). 

[5] Sureties are liable for the attendance of the 
accused until reference for final orders is made. (Vol 13) 
1926 All 297 (297, 298) : 27 Cri L Jour 377. 

[6] If a person ordered to find a security for a 
period over one year does furnish such security, the 
section does not apply and no reference to the Court of 
Session could be made. (’96) 23 Cal 621 (626, 627) 
(DB) * (’91) 1891 All W N 219 (219) * (Vol 5) 1918 
All 215 (216) : 40 All 39 : 19 Cri L Jour 2 * (’72-92) 
1872-1892 Low Bur Rul 279 (279). 

7. Nature of the proceedings on reference.— 

[1] Sessions Judge acting on a reference made to him 
by a Magistrate does so in his administrative capacity 
only. (Vol 11) 1924 Sind 120 (120, 121) : 26 Cri L 
Jour 179: 17 Sind LR 160 (DB). (The proceedings 
are not in the nature of appeal and need not be so 
dealt with). 

[2] The case should be dealt with by ‘the Sessions 
Judge as a Court of first instance. (Vol 19) 1932 
Sind 88 (89): 26 Sind L R 200: 33 Cri L Jour 898 (DB). 

[3] The order passed by Sessions Judge is the sepa- 
rate and substantive order of the Court of Session and 
not a mere confirmation of the Magistrate’s order, 
(Vol 24) 1937 Sind 203 (203, 204) : 31 Sind L R 409 ; 
38 Cri L Jour 961 (DB) * (’93) 1893 All W N 183 
(184) * (’08) 7 Cri L Jour 412 (413) : 4 Low Bur Rul 
135 * (’03-04) 2 Low Bur Rul 16 (17) * (’99) 1899 
All W N 151 (151) * (Vol 12) 1925 Oudh 517 (518) ; 
26 Cri L Jour 656 * (’92) 6 C P L R Cr 27 (27). 

T4] Tbe warrant following the order of the Sessions 
Judge should proceed from the Sessions Court itself 
and the Sessions Judge cannot ask the Magistrate to 
issue the warrant. (’93-1900) 1893-1900 Low Bur 
Rul 245 (246). 

[5] The power to accept or reject sureties is vested 
in the Magistrate and tbe Sessions Judge exercising 
jurisdiction under this section has no power to do so. 
(Vol 21) 1934 Cal 482 (487) : 61 Cal 588 : 35 Cri L 
Jour 952 (DB). 

8. Notice to person -proceeded against.— M 

Notice to a person from whom security is demanded 
should be given before passing a prejudicial order , 
though the section itself does not direct it (’03) 25 
All 375 (377) * (Vol 20) 1933 Pat 276 (278): 34 
Cri L Jour 813 : 12 Pat 770 (DB) * (Vol 15) 1928 Lak 
189 (190) : 28 Cri L Jour 657 * (1900) 4 Cal W N 797 
(798) (DB) * (’09) 10 Cri L Jour 69 (72) ; 5 Low Bur 
Rul 34 (FB) * (’05) 2 Cri L Jour 736 (738) ; 3 Lo % 
Bur Rul 43. ' , 

[See (11) 12 Cri L Jour 257 (258) : 35 Bom 271 
(DB),] .. . 

9. Discretion of Court on re}erence.—[l] 
The Sessions Judge cannot decline to entertain a 
reference made to him on the ground that it ia belated, 
but should deal with the case on merits. (Vol 7) 
1920 Lah 283 (284) : 21 Gri L Jour 623 * (’ll) 12 
Cri L Jour 257 $68) ; 35 Bom 271 (DB). 
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a[l24. (1) Whenever the District Magistrate or a Chiof Presidency Magistrate is of opinion 
• Power to release per- that any person imprisoned for failing to givo security under this Chanter 
sons imprisoned for fail- b[* * *] may be released without hazard to the community or to anv 

ing to give security. other person, he may order such person to bo discharged. 7 

(2) Whenever any person has been imprisoned for failing to give security under this ChaDter 
the Chief Presidency or District Magistrate may (unless the order has been made by some Court 
superior to his own) make an order reducing the amount of the security or the number of nnrJf! 
or the time for which security has been required. 166108 

o[(3) An order under subsection (Z) may direct the discharge of such person either without 
conditions or upon any conditions which such person accepts : . uc 

Provided that any condition imposed shall cease to be operative when the period for which 
such person was ordered to give security has expired.] a 

d[ (4) The e[Provincial Government] may prescribe the conditions upon which a conditioual 
discharge may be made.] . 


d[ (5) I! auy condition upon which any such person has been discharged is, in the opinion of 
theSDistrict Magistrate or Chief Presidency Magistrate by whom the order of discharge was made nr 
of his successor, not fulfilled, he may cancel the same.] ur 


a C ($) When a conditional order of discharge has been cancelled under sub-soction 
person may be arrested by any police officer without warrant, and shall thereupon bo 
before the District Magistrate or Chief Presidency Magistrate. 


(5), such 
produced 


Unless such person then gives security in accordance with the terms ef the original order for 
the unexpired l portion of the term for which he was in the first instance committed or ordered to be 
detained fsuch portion being deemed to be a period equal to the period between the date of the 
breach of the conditions of discharge and the date on which, except for such conditional discharge 
he would have been entitled to release), the District Magistrate or Chief Presidency Magistrate m?v 
remand such person to prison to undergo such unexpired portion. y 


Section 123 (co%t&.) 

■ M Rigorous imprisonment for failure to give 
security for good behaviour under S. 108 is illegal* 
( Yol 28) 1941 Oudh 98 (98) i 16 Luck 260 : 42 Cri L 
Jour 36 (DB). 

[6] Imprisonment for failure to give security for 
keeping the peace shall be simple, (Vol 11) 1924 All 
695 (696) : 26 Cri L Jour 480 *(93-1900) 1893-1900 
Low Bur Rul 630 (630) *(*03-04) 2 Low Bur Rul 63 
(54). 

' 16. Tendor of security to jail officer- Sub- 
section (4). — [1] Where security is offered to the 
jtfil officer subsequent to a warrant for imprisonment 
by the Sessions Court has reached him he should refer 
the matter to the Sessions Court. (Vol 17) 1930 Pat 217 
(219) : 9 Pat 741 : 31 Cri L Jour 802 (LB). 

, [2] Security offered when the person is in jail 
shouldbe taken by the Magistrate (or Court); it cannot 
b$ given at the jail. (’08) 7 Cri L Jour 472 (478) : 4 
Low Bur Rul 206 (PB). v ; 

17, Detention in Borstal* School.— [ 1 ] it is 
legal to pass an order of detention in a Borstal School 
irnder that Act instead of ordering the imprisonment of 

<Vo121 ' 1934 Mid 

457 (457, 458) : 57 Mad 928 ; 35 Cri L Jour 1153. 


RnloLna ' l P0 '? i< ]' 3 of J e6ention accordance with the 
Bo stel Scbool Act i926 may weed the period for 

fVol 21 H 984 t ord T d uuder tote seotion. 

SiLlSa 4K {457 > i58 > : 57 Mad 928 : 85 

SECTION 124— Not. 17. 

% tc ‘ Ma « i8tra , te <* toe Chief Presidency 
ma ?^ e> bM “isolate discretion 
nfw S ^^ference from any 

other authority, (’93) 1893 AH WN 188 (184). 

[2] Subordinate Magistrate who thinks that the 
£jL ° t l jbould be shortened should 

( J„ 3 ] M.giatrato .Moot refas. to act aa&r 

he»n!£«u,s 0n to® 8 r °« n d that order for security can 
be appealed against. (’93) 1893 All WN 188 (184); 

„ M ^strict Magistrate can use the evidence re- 
corded by the Subordinate Magistrate to arrive at. a; 

ttmtWSfyi!* mim ‘ U ?*K 

to revision, direct the 
istrict: Magistrate or Presidency Magistrate to act 
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A person remanded to prison under this sub-section shall, subject to the provisions of section 
122, be released at any time on giving security in accordance with the term3 of the original order 
for the unexpired portion aforesaid to the Court or Magistrate by whom such order was made, or 
to its or his successor-] 


[1832— S. 124 ; 1872- Ss. 500, 511, 512 ; 1861-Ss. 291, 302, 303.] 

[al See foot-remark [b] to Sec 112. 

[bj Certain words were tepealed by the Code of Criminal Procedure (Amend me .it) Act, 
1923] S. 22. 

[c] Substituted, ibid, for the original sub-section (3), 

[d] Sub-sections (4), (5) and (6) were inserted , ibid, 

[e] Substituted by A. Q. for “Local Government”. 


1923 (IS [XVIII] 


of 


Power of District *128. The Chief Presidency or District Magistrate may at any time, 
Magistrate to cancel any for sufficient reasons to be recorded in writing, cancel any bond for keep- 
bond for keeping the peace i n g the peace or for good behaviour executed under this Chapter by order* 
or good behaviour. 0 f an y Oourfc in his district not superior to his Court. 

[1882 — S. 125 ; 1872— S.;500 ; 1861— S. 291.] 

[a] See foot-remark [b] to Seo. 112. 


ft 126. (2) Any surety for the peaceable conduct or good behaviour of another person may 
Discharge of sureties. a * any ^ mQ a PP^ a P rea $ enc y Magistrate, District Magistrate, Sub- 
Divisional Magistrate or Magistrate of the first class to -cancel any bond 
executed under this Chapter within the local limits of his jurisdiction. 


SECTION 12 5-— Synopsis. 

1. Scope of the section. 

2. Sufficient reasons, what are. 

8. “Cancel any bond”. 

4. “By order of any Court in his district not 

superior to his Court”. 

✓ 5. Parties, if entitled to be heard in proceeding 
under this section. 

6. Power to remand. 

7. Power to demand fresh security. 

5. Power to alter terms of bond. 

1. Scope of the section —[1] This section 
gives a special and rather an exceptional power to the 
Distriot Magistrate or the Chief Presidency Magistrate 
to cancel, for suffieieut reasons, a hond executed under 
this chapter. (Vol 1) 1914 Mad 613 (619) : 14 Ori L 
Jour 546 (554) : 37 Mad 125 (FB). 

2. Sufficient reasons, what are — [1] A bond 
can be cancelled even on the ground that the bond 
should not have been taken at ail under the circum- 
stances of the case, as it existed on the date of the * 
order for security. (’06) 4 Ori L Jour 899 (401) : 34 
Cal 1 (FB) *fl0) 11 Ori L Jour 147 (147): 37 Cal 72 
(DB) *(VoU) 1914 Mad 613 (619): 14 CriLJour 
546 : 37 Mad 12$ (FB) *(’0$) 7 Oct L Jour 348 (349) 
(Lah) *(Vol 5) 1918 AU343 (343) ; 40 AU 140 ; 19 
Ori L Jour 183 *{Vol 2) 1915 Nag 113 (113) : 11 N*g 
LB 98: 16 CriLJour 555 *(Vol 5) 1918 Nag 173 
(113): 13 CriLJour 900. 

[But see (Vol 10) 1923 AU 484 (484): 24 Cri L Jour 
204 * [Vol 7) 1920 Nag 138 (138): 21 Cri L Jour 591 
* (Yol 9) 1922 Pat 334 (336) : 23 Cri L Jour 281 * 
(Yol XI) 1924 Oudfa 241 (241) : 24 CJri L Jour 616 * 
(Yol 9) 1922 Pat 420 (422) : 24 Ori L Joui 627 * (Yol 
1) 1914 Oadh 305 (306) : 15 Cri L Jour 721 * (Vol 4) 
1917 All 428 (428) : 39 AH 466 : 18 Cri L Jour 630 
).] “ ' ' / , ' 

;3, "Cancel any bond,**— [1] The bond contemplated 
is ^hiohhas been given by the person, against whom 
the order has been passed under 8*1*8, and not the 


bond executed by the surety, (11) 12 Cri L Jour 480 
(481) ; 33 All 624, 

[4] “By order of any Court in his district not 
superior to his Court. [1] Proceedings under 
S. 107 in District transferred to District T — First Class 
Magistrate of T ordered the petitioner to be bound over 
to keep the peace— District Magistrate of T cancelled it 
under this section— Held that, he had jurisdiction to 
pass that order. (Vol 6) 1919 Cal 81 (81) : 20 Cri 
L Jour 337 (DB). 

5. Parties, if entitled to be heard in proceeding 
under this section.— [1] It is not incumbent upon the 
District Magistrate to hear the petitioner or his pleader 
before disposing of the application. (Yol 5) 1918 Pat 
183 (184) : 19 Cri L Jour 246. 

[But soo (Voi 4) 1917 All 428 (428) : 18 Cri L Jour 
630 : 39 AU 466 (DB) * (Vol 1) 1914 Lah 73 (74) : 15 
Cri L Jour 143], 

6. Power to remand.— [1] The Distriot Magistrate 

cannot in a proceeding under this section remand the 
case to the Magistrate for further inquiry . (Yol 6) 1919 
Pat 171 (172) : 20 Cri L Jour 221. «' , , 

7. Power to demand fresh, security.— [1] This 

section does not enable the District Magistrate to order 
fresh security to be givea where security has been given 
and accepted by the subordinate Magistrate. T (’05) 2 
Cri L Jour 278 (279) ; 1905 Pun Be No. 16 Or * (1902) 
29 Cai 455 (456) (DB) $ (’05) 2 Cri L Jour 507 (510) : 
8 Oudh Cas 245. . : \ 

8. Power to alter terms of bond.— [1] In an 
appeal against an order "for security under 8* 406 the 
bond may be altered or modified by the Appellate Court* 
Except in this case the Magistrate cannot alter, the 
bond. He can either cancel it or leave it alone (Vol $) 
1922 Nag 180 (180),: 23 Ori L Jour 394. 

SECTION 126— Note 1. 

[1) The object of this section is, to protect the surety 
who finds that he is unable to control theprincipal for 
whom he has given surety. (’13) 14 On L JonrdSQ 

(432) : l,Upp Bm Bui 159. \ . < ; 
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1 2 ) On such application being made, the Magistrate shall issue his summons or warrant, 
he thinks fit, requiring the parson for whom such surety is bound to appear or to be brou ; 
before him. 

[1882— S. 121, paras 1, 2; 1872— Ss. 501 paras 1,2, 513 paras 1, 2. 1851— S. 292, 304.] 

[a] See foot-remark [b] to Sec. 112. 

M126AJ b[When a person for whose appearance a warrant or summons has been issu 
Security for unexpired under the proviso to sub-section ( 3 ) o£ section 122 or under section 1 
period of bond. sub-section (P), appears or is brought before him, the Magistrate si 

cancel the bond executed by such person] and shall order such person to give, for the unexpii 
portion of the term of such bond, fresh security of the same description as the original securi 
Every such order shall, for the purposes of sections 121, 122, 123 and 124, be deemed te be an on 
made under section 106 or section 118, as the case may be. 

[1832— S. 126 para 3 ; 1872— Ss. 501 para 3, 513 para 3 ; 1861— Ss. 292, 394.] 

[a] Sec. 126 (3) was renumbered 126 A by the Code of Criminal Procedure (Amendment) Act, 1923 
[XVIII] of 1923), S. 23. 

[b] Substituted , ibid, for “ when such person appears or is brought before the Magistrate, such Mftgistr 
shall cancel the bond 


CHAPTER IX. a 
Unlawful Assemblies, 

127, (2) Any Magistrate or officer in charge of a police-station may command any unlhwJ 
Assembly to disperse assembly, or any assembly of five or more persons likely to cause 
on command of Magis- disturbance of the public peace, to disperse ; and it shall thereupon be t 
trafce or police-officer. fluty of the members of such assembly to disperse accordingly. 

(3) This section applies also to the police In the town b of Calcutta b[* *]. 

[1882— S, 127 ; 1872— S. 480 ; 1861— S. 111.] 

[a] This Chapter, so far as it applied to the City of Bombay, was. repeated by the City of Bombay Poll 
Aot, 1902 (Bom Act 4 [IV] of 1902) S. 2 (1) and Sch. A. 

[b] The letter 4 ‘S” and the words ‘’and Bombay" were repealed, ibid. 


SECTION 126 A-Note 1. 

[1] When the effect of an order discharging a surety 
is d;0 remit the suspect to prison for a terra exceeding 
one year, the Magistrate is bound to refer the case to the 
Sessions Court as required under S. 123 (’ll) 12 Cri 
L Jour 4l£> (411) r 5 Sind LR 87 (DB), 

SECTION 127— Note 1. 

[i] Any Magistrate can exercise the power conferred 
tmaer this section anywhere in the District. (See 
(’12) 13 Cri L Jour 716 (716, 717): 34 All 597). 

_ [2] A Sub-Inspector of Police or a Deputy Commis- 
sioner of Police can command an assembly to disperse 
under this section. (Vol 20) 1933 Nag 277 (278, 279) : 
34 Cri L Jour 705 (A Sub-Inspector of Police can 
or t der) * ( f 83) 7 Bom 42 (50) (DB) (Deputy Commis- 
sioner of Police can : order). 

[3}- A police-officer in charge of a patrol boat has no 
power to disperse an unlawful assembly under this sec- 
tion. (Vol 10) 1923 Cal 517 (518) : 50 Cal 318 : 25 
Cri 1 Jour 467 (BB). ' 

\ M The legality of the command to disperse depends 
the conduct of the assembly preceding the com- 
mNtncP and riot on what Mowed it. (Vol 20) 1933 Nag 
277 (282)': 34 Cri L Jour 705 (DB).- 
[5] Any assembly of five or more persons likely to 
cause breach of peace can he ordered, to dis- 
^enabled for a/ lawful purpose. 
Cr p 45 (DB) *mi Bom 

peVaattk oirrying 

’ CTO W&— Th A ttrknfe* i ^ ! UL L*r 


crowd attracted constitute an assembly of five or me 
persons, f’83) 7 Bom 42 (49) (DB), 

[7] The section enables a Magistrate or police offic 
to order the dispersal of an assembly , of persons evi 
though not unlawful. When he is of opinion that it 
likely to cause breach of peace, (Vol 12) 1925. All 1< 
(170) : 47 All 205 : 26 Cri L Jour 599 fDB)*(Vol. 
1922 Lah 135 (137) : 13 Cri L Jour 5. 

[8] It is the fact that such an assembly is likely i 
cause a disturbance of the public peace that gives juri 
diction to the Magistrate or police officer to act und< 
this section and before an assembly can be said to 1 
likely to affect public peace it must clearly appear froi 
the behaviour of such assembly that it would active) 
disturb the peace or incite others to do so. (Vol % 
1933 Nag 277 (279) : 34 Cri L Jour 705. 

[9] The likelihood of a breach oL public peace beic 

caused is a question of fact which must be proved b 
independent evidence, (Vol 20) 1933 Nag 277 (271 
281) : 34 Cri L Jour 705 * (Vol 9) 1922 Lab 135 (137) 
23 OriL Jour5* j 

[See also (Vol 10) 1923 Pat 1 (4) i 2 Pat 134 : 2 
dri ll Jour 625 (SB).] . 

[10] The conduct and behaviour of - the assembl 

should be considered to determine the existence of ib 
possibility of breach of peace. (Vol 15) 192$ Pat 9 
(99) : 28 Cri L Jour 906. , , 

[11] Disobedience of an order under this section ] 
chargeable under S. 145 of IPO |n the case of uplaw 
■fat assemblies and S. 151 of IPO in the case of othe 
assemblies, (Vol 12) 1925 AH 165 (171) : 4f!:M 205 
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128. If, upon being commanded, any such assembly does not disperse, or if, without being so 
Use o f civil force to commanded, it conducts itself in such a manner as to show a determination 

disperso. not to disperse, any Magistrate or officer in charge of a police-station, 

whether within or without the presidency- towns, may proceed to disperse such assembly by force, 
and may' require the assistance of any male person, not being an officer *[, soldier, sailor or airman 
in His “'Majesty’s Army* b Navy 'or Air Force] or a volunteer enrolled under the Indian Volunteers 
Act, 1869, c and acting as such, for the purpose of dispersing suoh assembly, and, if necessary, arrest- 
ing and confining the persons who form part of it, in order to disperse such assembly or that they 
may be punished according to law. 

[1832 — S. 128 : 1872— S. 481.] 

[a] Substituted by the Amending Act, 1934 (85 [XXXV] of 1934), S. 2 and Soh., for “or soldier in Hex 
Majesty’s Army.” 

[b] As to which members of the Assam Rifles are to be deemed part of His Majesty’s Army for the purpose 
of this section, See the Assam Rifles Act, 1941 (V of 1941), S. 11. 

[c] Repealed by the Auxiliary Force Act, 1920 (49 [XLIX] of 1920).; 

129. If any such assembly cannot'be otherwise dispersed, and if it is necessary for the public 
Use of military forco. security that it should be dispersed, the Magistrate of • the highest rank 

who is present may cause it to be dispersed by military force. 

[1882 — S. 129 ; 1872— S. 482.] 

130. (I) When a Magistrate determines to disperse any such assembly by military force, he 
Duty of offioer com- ma y re( l i;iire an y commissioned or non-commissioned officer in command 

manding .troops required, of any soldiers in Her Majesty’s Army or of any volunteers enrolled under 
by Magistrate to disperse the Indian Volunteers Act, 1869, b to disperse such assembly by military 
assembly. force, and to arrest and confine such persons forming part of it as the 

Magistrate may direct, or as it may be necessary to arrest and confine in order to disperse the 
assembly or to have them punished according to law. 

( 2 ) Every such officer shall obey such requisition in such manner as he thinks fit, but in so 
doing he shall use as little force, and do as little injury to person and property, as may be’ consis- 
tent with dispersing the assembly and arresting and detaining such persons.; 

[1882— S. 130 ; 1872— S. 484.] . 

[a] As to which timbers of the Assam Rifles are to be deemed part of His Majesty’s Army for the purpose 
of this section, See the Assam Rifles Act, 1941 (V of 1941), S. 11. 

[b] Repealed be the Auxiliary Force Act, 1920 (49 [XLIX] of 1920). . 


SECTION 128— Note 1. 

. ,[;l] The decree of force which may lawfully be used 
in the suppression of an assembly depends on the nature 
of such, assembly. (’98)21 Mad 249 (252) (DB).. : 

V] [2] Every male person is bounds assist the Magis- 
trate or police-officer. (Yol 18) 1931 Bom .57 (65) : 58 
Bqm 263 ,: 32 Cri L Jour 403 (SB). 

,(3] The unlawful assembly which refuses to disperse 
teay t?e dealt with as follows:— 

(a), the assembly may be dispersed by force. , (’04) 1 
Cri li Jour 920 (923) (Kathiawar). . v . 

: (b) ring-leaders or as many of the persons ? forming 
part of it as may be necessary may be arrested and 
confined. (Yol 18) 193I Bom 520 (521, 524) :; §5 Bom 
7^; 33 Cri L Jour 64 (DB), 

Thh persons disobeying may b3 prosecuted under 
S. 145 of the Penal Oodef (Yol 18) 1931Mad 4S4. (435): 
54 Mad 1025 i “S2 Cri L Jour 806 (DB). 


[4] If the assembly persists in hot dispersing, ^war- 
ning should be given that if they refuse to disperse, 
force will be used. . .(’98) 21; Mad 249 (251) (DB)."., /, 

[5] If theofficeris competent to act under ^thi£ sec- 
tion- and acts in good faith, he' is entitled, under B< 132 
to be protected from prosecution for doing- such acts. 
(Yol 8) 1921 Oal 697 (697,698): 22 Cri L Jour 606 : (DB). 
.. (6] This section does not' conferva general .power of 
arrest on the Magistrate but only authorises , him to 
arrest when the assembly on being commanded to dis- 
perse does not disperse or without being so commanded 
shows a determination not to disperse. (Yol 26) 1939 
Oudh 81 (83) ; 40 Cri L Jour 221 ; 14 Luck 409. ■- ' 

SECTION 130— Note 1. 

1. “Every such officer shall obey such re- 
quisition”— Sub-section (2). — [1] It is the duty, of 
the "military officers in . the service of the Crown to. 
aid the Civil authorities in quelling disorder,^ (YoM8> 
1931 Bom 57 (59) ; 55 Bom .263 32 CriL 403 
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131. When the public security is manifestly endangered by any such assembly, and when 
Power of commission- b° Magistrate can be communicated with, any commissioned officer of His 
ed military officers to Majesty’s Army a-may disperse such assembly by military force, and maj 
disperse assembly. arrest and confine any persons forming part of it, in order to disperse sud 

Assembly or that they may be punished according to law ; but if, while he is acting under this 
section, it becomes practicable for him to communicate with a Magistrate, he shall do so, and shall 
thenceforward obey the instructions of the Magistrate as to whether he shall or shall noi 
continue such action. 

[1882 — S. 131; 1872— S. 487.] 

[a] As to which members ef the Assam Rifles are to be deemed part of His Majesty’s Army for the purpoa 
of this section, See the Assam Rifles Act, 1941 (V of 1941), S. 11. 

Protection against pro- 132. No prosecution against any person for any act purporting to b< 

seeution for act done done under this Chapter shall be instituted in any Criminal Court, excep 
under this Chapter.: with the sanction of the a [Provincial Government] ; and — 

{a) no Magistrate or police-officer acting under this Chapter in good faith, 

(b) no officer acting under section 131 in good faith, 

(c) no person doing any act in good faith, in compliance with a requisition under section 

128 or section 130, and 

(d) no inferior officer, or soldier, or volunteer, doing any act in obedience to any order 

which he was bound to obey, 

shall be deemed to have thereby committed an offence : 

b [Provided that no such prosecution shall be instituted in any Criminal Court against any 
officer or soldier in His Majesty's Army except with the sanction of the ^[Central Government].] 

; T1882 — S. 132; 1872 — Ss. 483, 485, 486, 488.] 

[a] Substituted by A. 0. for “ Local Government” : which had been substituted by the Devolution Act, 
1920 (88 [XXXVIII] of 1920), S. 2 and Sch I, for “Governor General in Councill.” 

[b] Proviso Inserted , ibid . 

[c] Substituted by A. 0. for “Governor-General in Council’'. . 


SECTION 132 — Note 1. 

[1] The section should be construed broadly. (Vol 
20) 1933 Mad 268 (269) : 34 Cri L Jour 528. 

. [See (’37) 1937 Mad WN 1243 (1245>. ] 

[2] The protection given by this section is one 
against the trial itself while S. 79 gives protection 
against conviction . (Vol 20) 1933 Mad 268 (269) : 34 
.Cri h Jour 528. 

[3] An inquiry which merely results in the dismissal 
of a complaint does not amount to a ‘prosecution’ 
within the meaning of this section. (Vol 16) 1929 
Cal 229 (231) ; 30 Cri L Jour 942 (DB) (Per Graham 

J). 

[4] It is not necessary for _ a person empowered to 
’act' under this chapter, before the question of sanction 
'is raised* to prove that there was in fact such an as- 
sembly as is contemplated by this chapter. (’37) 1937 
'Mad WN 1243 (1244) *{VoI20) 1933 Mad 268 (269) : 
U Cri'Zi Jour 528 *(Vol 8) 1921 Cal 697 (698) : 22 Cri 
h Jour 606 (DB). 

r £5] In deciding whether a person purported to act 
or not under this section the Court is not confined to 
k tHe complaint and the sworn statement. (Vol 20) 1933 
^d'268 (269) : 34 Cri t Jour 528. 

f ; * JJBJ The aanction of the Provincial Government ia.a 
condition precedent to the prosecution of any person. 
(’3?) US? MaA WB 1243 (1243) *(y 0 l 20) 1933 Mad 
368 (269) : 34 CM L Jour 628.' ' 

]'■ 03i power to disperse an unlawful assembly is 
f not^fiyep by the Cod e to any police-officer below the 
.iw^-rt.an pffioer ineharge of .a- police-station. Any 
WffS felow ttijift ranh; * , t ..ah officer .in charge, .«:a 

i . jpatroi boat is not protected by the provisions Of this 


section. (Vol 10) 1923 Cal 517 (518) : 50 Cal 318 : %l 
Cri L Jour 467 (DB). 

[8] The definition of “good faith” given in S. 52 oi 
the Penal Code applies to this Code. (’98) 21 Mad 24S 
(251) (DB). 

[9] The term is to be interpreted relatively to the 
position of the person doing an act or omission with 
due regard to the surrounding circumstances, (’68) 10 
Suth WR Cr 20 (20) (DB). 

[10] Police officer not believing necessary for the 
public security to disperse an -assembly by firing but 
still ordering to shoot — A man shot dead — Held that 
the officer did not act in good faith. (’98) 21 Mad 
249 (251) (DB). 

[11] A police officer is not protectedi simply because 
he obeyed the orders of his superior officer unless the 
order is ornTwhich he is bound to obey. (’96) 21 Mad 
249 (252) (DB). 

[12] Order of superior officer manifestly illegal-* 
Subordinate has same opportunities of observing and 
judging the circumstances as the superior— Obedience 
to the orders of superior is no defence. ('98) 21 Mad 
249 (252) (DB) *(Vol 11) 1924 Sind 33 (35) : 17 Sind 
LR 182 : 26 Cri L Jour 142 (DR). 

[13] A subordinate obeying the orders of his supe*f° r 

^ill even if the order is illegal, be entitled to protection 
under B. 76 of the Penal Code, if, by reaBonofa 
mistake of fact he believed, in good faith, to he bound 
by law to obey it. (’83) 1883 Pun Re No. 17 Cr p29 
(36, 37) (DB). - ; 

[14] The sanction is a, condition precedent totha 

institution of a prosecution against any person for 
act done under this Chapter and consequently -the 
absence of a sanction is an illegality curable by S* 537i 
< v 07>6 Qsi h Jour U MaJBpttiPP). 
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CHAPTER X. 

Public Nuisances. 

a [133. ( 1 ) Whenever a District Magistrate, a Sub-Divisional Magistrate or a Magistrate of 

Conditional order for the first class considers, on receiving a police-report or other information" 
removal of nuisance. and on taking such evidence (if any) as he thinks fit, 

that any unlawful obstruction or nuisance should be removed from any way, river or channel 
which is or may be lawfully used by the public, or from any public place, or 

that the conduct of any trade or occupation, or the keeping of any goods or merchandise, is 
injurious to the health or physical comfort of the community, and that in consequence such trade 
or ’occupation should be prohibited or regulated or such goods or merchandise should be removed 
or the keeping thereof regulated, or 

that the construction of any building, or the disposal of any substance, as likely to occasion 
conflagration or explosion, should be prevented or stopped, or 

that any building, tent or structure, or any tree is in such a condition that it is likely to fall 
and thereby cause injury to persons living or carrying on business in the neighbourhood or passing 
by, and that in consequence the removal, repair or support of such building, tent or structure, or 
the removal or support of such tree, is necessary, or 

that any tank, well or excavation adjacent to any. such way or public place should be fenced 
in such manner as to prevent danger arising to the public, or 

that any dangerous animal should be destroyed, confined or otherwise disposed of, 

such Magistrate may make a conditional order requiring the person causing such obstruction 
or nuisance, or carrying on such trade or occupation, or keeping any such goods or merchandise, 
or owning, possessing or controlling such building, tent, structure, substance, tank, well or excava- 
tion, or owning or possessing such animal or tree, within a time to be fixed in the order, 

to remove such obstruction or nuisance ; or : 

to desist from carrying on, or to remove or regulate in such manner as may be directed, such 
trade or occupation ; or 

to remove -such goods or merchandise, or to regulate the keeping thereof in such manner as 
may be directed ; or 

to prevent or stop the erection of, or to remove, repair or support such building, tent or 
structure ; or 

SECTION 133— Synopsis. 

1. Remedies for a public nuisance, 

2. Scope and applicability of the section. 

3. Preventive action in respect of anticipated 

nuisance. 

4. Loug-ataudiug nuisances and obstructions. 

£1. Sections 133 and 144. 

6w Sections 133 and 147. 

7, Who may act under the section. 

8* “Considers”* 

9. “On receiving a police-report or other in- 
formation”. 

10, “And on taking such evidence”. 

1L “Unlawful obstruction or nuisance”* 

12. Nuisance. . 

13. “Channel*’. 

14. “Which is or may he lawfully used by the 

public”. , ; 

15. “Public plaoe,” meaning of. 

16* Canduct of trade or occupation injurious to the 

, , health or physical comfortjof the community. 


17. 

18. 

19. 

20 . 
21 . 
22 . 

23. 

24. 

25. 

26. 

27. 

28. 
29. 

1 


Community — Meaning of, 

Buildiog, tent or structure or tree. 

Persons living or carrying on business in the 
neighbourhood or passing by. 

Form of order. 

Direction in the order. 

“To appear before himself or some other Magisv 
trate of the first or second class”. . 

“And move to have the order set aside or 
modified”. , V - 

Parties to order. 

Effect of death of party on order. 

Jurisdiction of Civil Courts— Sub- section (2). 

Costs. *' 


Further enquiry. 

Bevision, 

— Remedies fox a public nuisance —[1] A 
proceeding under this chapter is not a condition pre- 
cedent to a prosecution under the Penal Code, or to 
the maintenance of a civil suit. (’69) 1869 Bat 28 (23) 
(DB) (Prosecution under the Penal Code) *(»70) 14 
Si! fch WROr 63 (65) (DB) (Do) *(1862) 1 Bom H 0 If 
Cr 1 (2) (Civil Suit). . 
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Section 133 (contd.) 

[10] Proceeding under .this section is not proper 
when there is a dispute between the. Government and 
a private individual. (1900) 2 Bom LB 818 (819, 820) 
(DBJ. 

^ [11] The section -is confined to the matters men- 
tioned therein and cannot be applied to other matters, 
such as the apprehension of. an imminent breach of the 
peace. (Vol 24) 1937 Lah 101 (102) : ILR (1987) 
Lah 303 : 39 Gri L Jour 13. 

[12] Two- proceedings under the section, side by 
side with regard practically to the same subject* matter, 
are not contemplated by the Code. (Yol 23) 1936 Pat 
577 (579) , : 37 Cri L Jour 1159. 

[13] Whether order under the section should be 
passed' is a matter of discretion for the Magistrate. 
(Vol 24) 1937 All 785 (786) : 39 Cri L Jour 148. 

[14] The order under this section is a conditional 
order and does not amount to an injunction. (Vol 25) 

1938 Nag 84 (85) : ILR (1938) Nag 348 (DB).l 

3. Preventive action in respect of anticipated 
nuisance. — [1] This section' does not justify action 
being taken in regard to an anticipated but non-existent 
obstruction or nuisance. (Vol 26) 1939 Bom 92 (95) : 
40 Cri L Jour 444 (DB) * (Vol 23) 1936 Pat 577 (579) : 
37 Cri L Jour 1159 * (Vol 22) 1935 All 926 (927) : 37 
Cri L Jour 347 * (Vol 21) 1934 Nag 230 (231) : 35 Cri 
L Jour 1414. 

- 4. Long-standing nuisances and obstruc- 
tions. — [1] This seofcion is not intended to be employed 
to avoid the necessity of filing civil suits in regard to 
long-standing obstructions, but only for unlawful ob- 
structions lately caused in public places and rendering 
their immediate summary removal necessary. (Vol 13) 
1926 All 157 (157) : 27 Cri L . Jour 27 * (Vol 26) 

1939 Lah 276 (277) : 40 Cri L Jour 758 * (Vol 26) 

1939 Lah 452 (453) : 40 Cri L Jour 938 * (Vol 27) 

1940 Oudh 75 (77) ; 15 Luck 140 : 41 Cri L Jour 99. 

[But see (*83) 2 Weir 59 (59) (DB) * (Vol 30) 1943 
Pat 32 (32, 33) : 43 Cri L JoUr 908 * (Vol 26) 1939 
Pat 183 (186) : 17 Pat 669 : 40 Cr L Jour 516 (DB).] 

5. Sections 133 and. 144.— [1] Where a case 

falls both under this section and S. 144 the -order 
should, under this section, be a conditional one giving 
the party an opportunity to show cause against the 
order. (’68) 10 Suth W R Cr 53 (53, 54) (DB) * (’69) 
1 N W P H C R 197 (197, 198) (DB) * (’74) 21 Suth 
W R Cr 24 (25) (DB). ^ 

[2] Where kn order has to be passed prohibiting 
burial in certain places on sanitary grounds, it should 
be made under, the more general provision, S. 144. 
(*81) 2 Weir 64 (64). 

6. Section* 133 and 147.— [1] Thi3 soction is 
nata bar to proceeding under S» 147, 'where a case falls 
under both the sections. (Vol 1) 1914 Mad 712 (713) ; 
15 Cri L Jour 362 (DB). 

[2] When proceedings are taken under this section, 
no order can be passed under S. 147," (Vol 9) 1922 Cal 
59 (65) : 49 Cal 682 : 23 Cri. ti Jour 353 (PR). 

7. Who may act. under the section;— {!] k 
harnam cannot issue an order for the removal of an 
obstruction from a public way. (*85) 1 Weir 132 (133). 

[2] A third class ‘.Magistrate cannot make any 
. enquiry under this section. (Vol 16) 1929 Cal 813 
(813) ; 31 Cri b Jour 673 ; 57 Cal 666 (DB). 

~v[3] Magistrate of the second class cannot make a 
Conditional order under this section, though he may 


pass the final order under S. 137 if the -ease is trai 
ferred to him by .the Magistrate making the coat 
tional order. (Vol 82) 1945 Pat 3*4 (336) : 24 Pat U 
47 Cr L Jour 29 (DB). 

8. “Considers.”— [1] It is enough if the Mag 
trate has before him sufficient materials upon whi< 
prima facie he can act. (*10) 144 Cal W N cxe 
(exeix) (DB). 

[2] Where the acts complained of amount to 
nuisance, it prima'facie gives the Magistrate jurisdi 
tion to pass an order under this section. (*04) 1 C 
L Jour 70 (72) (Cal). 

9. ‘'On receiving police-report or oth« 
inf oxmation”— [1] A proceeding under , this .sectii 
is, in the first instance, ex parte and the report or oth 
information on which it is based is no evidence agair 
the opposite party. (Vol 4) 1917 Cal 207 (207, 208' 
17 Cri L Jour 409 : 44 Cal 61 (DB). 

10. ‘'And oh taking such evidence”.— [1] Tl 

expression “on taking such evidence (if any) as 1 
thinks fit” does not make it incumbent on the Magi 
trate to hold an inquiry before he makes an ord 
under this section. (Vol 18) 1934 All 257 (257) : 32 C 
L Jour 565. 

[But see (Vol 26) 1939 Lah 276 (277) : 40 C 
L Jour 758]. 


ii. uniawiui oostruction or nuisance.” — [ 
The words “public nuisance” have the same mean* 
as in S. 268 of the Penal Code. (’7Q) 5 Mad HCR 3 
(357) (DB) * (’12) 13 Cri L Jour 183 (184) ; 84 All 3 4 

[2] Any act or illegal omission which must nece 
sarily cause obstruction to persons, who may ha* 
occasion to use any public right, is a public muisanc 
(’70) 5 Mad HCR 845 (357) (DB). 


[3] This section deals with unlawful obstructions .< 
a particular kind, namely those relating to . any wa* 
river. or channel which may be lawfully used byti 
public, or any public place. (’07) 5 Cri L Jour 97 (3 
(DB) (Bom) * (Vol 9) 1922 Cal 59 (70) : 49 Cal 682 
23 Cri L Jour 353 (PB) * (Vol 13) 1926 All 193 (193) 
27 Cri L Jour 276. 


[4] The section does not apply to . obstruction < 
private rights. (’98) 22 Bom 988 (994) (DB) * (Vol 1 
1928 All 627 (628) : 50 All 871 : 29 Cri L Jour 661, 


|5] The obstruction must be on the public way, eb 
(Vol 32) 1945 Nag 226 (228) : ILB (1945) Nag 461 : 4 
Cr L Jour 217. , 

[6] Where the obstruction is on a public road, tl 
section will apply though it is caused by somethin 
done on a private property. (Vol 32) 1945 Nag 22 
(228) ; ILB (1945) jNag 461 : 47 Cr, 3D Jour 217. 

.[7] The question whether there has been an obstrm 
tion is a question of fact ' which must be decided havir 
regard to the facts and circumstances of each case. (’92 
20 Cal 665 (670) (DB) * (Vol 21) 1934 Nag 230 (231) 
35 Cri L : Jouf 1414 * (Vol 11) 1924 ; All 667 (667) i 2 
Cri L Jour 104 (Spreading of a branch of tree over 
country Toad^—No obstruction)* (’12)13 Cri L Jour 81 
(830) (All) (Placing oharpoy on public road— No obstru 
tion)* (’67) 7 Suth WR Cr : 59 (59) (DB) (Unlaw* 
cutting up of public- road is obstruction) * (’72) 3 

SuthWR Or 38 (38)- (Pilling r drain forming: pa 
of public road is obstruction) * (Vol 17) 1930 A117S 
(751) ; 32 ; Cri L Jour 160 Chabutra unlawfully erect* 
over a publio. way. constitutes obstruction).* (’97) i 
Mad 433 (434)(Building over: the road punishable und 
S. 290iPCib obstruction) * (fail 14) 1927 Pat' 2i 
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(266) : 6 Pat 428 : 28 Cri L Jour 910. No length of 
user can justify an encroachment upon a public way) * 
(*97) 7 Mad L Jour 95 (96) (DB). (It is no answer to 
say that the street is wide enough for all)*(l921) 22 Cri 
L Jour 582 (583) (DB) (Cal) (Holding cattle market on 
public road is obstruction) * (’87) 14 Cal 656 (658) 
(DB) (Placing a bamboo stockade across a tidal navi- 
gable river for the purpose of fishing and leaving narrow 
opening for the passage of boats is obstruction) * (Vol 
14) 1927 Oudh 122 (124) : 28 Cri L Jour 203 (Case 
tinder S. 268 IPC) * (’05) 2 Cri L Jour 762 (763, 764): 
32 Cal 930 (DB) (Erecting dam obstructing crossing of 
river is obstruction), 

[8] Any encroachment, however small, on a public 
road must inevitably result in obstruction to persons 
who may have occasion to use such road, and is a 
pubUc nuisance. (Vol 14) 1927 Pat 265 (266) : 6 Pat 
428 *. 28 Cri L Jour 910 * (Vol 12) 1925 Lab 454 (455): 
6 Lah 203 : 26 Cri, L Jour 942 (DB) ft ('97) 20 Mad 
438 (434). 

[9] The obstruction should be in prescnti and not 
merely in future (Vol 21) 1934 Nag 230 (231) : 35 
Cri L Jour 1414. 


[See (Vol 23) 1936 Pat 577 (579) : 37 Cri L Jour 
1159]* 

[10] It is immaterial as to how the person, proceeded 
against, caused the obstruction, or how genuine his 
belief in his rights may be. (Vol 32) 1945 Nag 226 (228, 
229) ; ILR (1945) Nag 461 : 47 Cr L Jour 217. (But 
this is a matter which the Magistrate may take into 
consideration in passing orders, — He has always discre- 
tion and he may desist from taking action if he thinks 
fit to do so.) 


[11] The section is not inapplicable merely because 
the motive for causing the- obstruction is good, or it does 
not cause practical inconvenience to persons using such 
way or affords some convenience to the person causing 
it. ('01)23 All 159 (162) (Motive good) ft (Vol 30) 
1943 Pat 32 (32) : 43 Cri L Jour 903. (No practical in- 
convenience) ft (Vol 17) 1930 All 751 (751) : 32 Cri 
L Jour 160 (Do) ft (Vol 3) 1916 Mad 847 (847) : 38 Mad 
305 : 16 Cri L Jour 560 (Do). 

[Sfce however (Vol 32) 1945 Nag 226 (229): 
ILR (1945) Nag 461 : 47 Cr L Jour 217 ft (12) 13 Cri 
L Jour 183 (184) : 34 All 345 (DB) (Convenience to 
person causing obstruction). 

[12] A public road comprises all the ground forming 
part of the road over which the public have a right of 
way. (Vol 1) 1914 All 341 (342) : 37 All 9 * (’81) 7 
Cal L Rep 272 (273) (Includes a fair margin on either 
side). 


12. Nuisance.— [1] The section does not apply to a 
nuisance in a private place. (Vol 22) 193f? AU 926 (927): 
$7 Oil L Jour 347. 

■ [9] A nuisance in a public place may originate in a 
pnvate place and the act or omission which consti- 
tufee it may} be an exercise of a right in respect of 
('05) 2 Cri L Jour 762 (763) : 32 

! t8}|The folio wingare cases where acts of private 
usen m^r amount to a ; public nuisance. (Vol 22) 1935 All 
Ori L Jour 347. (Use of private latrine a 

ft ftThl inb maa ■ 


L Jour 665 (667) (DB) (Cal) (High wall leaving no space 
for drainage 'between it and neighbour's house) * 
(’68) 1868 Pun Re No. 15 Cr p 36 (88) (DB) (Beef 
cooked under annoying circumstances) ft (Vol 15) 1928 
Mad 1235 (1235, 1236) : 52 Mad 79 : 30 Cri L Jour 
432. (Pricklypear spreading over public road) ft (’ll) 12 
Cri L Jour 258 (258, 259) : 35 Bom 368 (DB) (Crowd 
collecting in toy-shop) ft (Vol 11) 1924 All 568 (568) : 
26 Cri L Jour 135. (Sale of satta tickets causing rush) 
ft (’06) 4 Cri L Jour 492 (493) (All) (Temporary obstruc- 
tion of public throughfare is public nuisance). 

[4] It is not enough to show that the sentiments of 
certain persons or of a class of persons are offended by 
the act. ('08) 7 Cri L Jour 381 (385, 386, 387) : 30 All 
181 (Slaughter of cows in private compound — No nui- 
sance) ft (’76) 25 Suth WR Cr 72 (78) (DB) (Do) * (Vol 
16) 1929 Lah 252 (253) : 30 Cri L Jour 660 (Do). 

[But see (’87) 10 All 44 (46) ft ('87)12 Bom 437 
(439) (DB) (Meat exposed in verandah — Jains offended 
—No nuisance) ft (’96) 19 Mad 464 (468, 469) (DB) 
Cremation on particular spot — No nuisance) ft (Vol 
18)1931 All 674 (686, 687):53 All 836(DB) (Music before 
mosque—No nuisance) ft (Vol 13) 1926 Oudh 414 (414, 
415) : 27 Cri L Jour 1020 : 29 Oudh Cas 302. (Noise 
by chowkidar to keep thieves away — No nuisance)] 

[5] The question whether an act or omission 
causes or must necessarily cause injury, danger or an- 
noyance is one of fact which depends upon the circum- 
stances of each case. (’32) 1932 Mad WN-111 (113) ft 
(1862)31 LJQB 286 (292). 

[6] The following are cases where acts complained 
of have been held to be no nuisance. (’95) 1895 
Rat 765 (765) (DB) (Bare solicitation of chastity) 
ft (1900) 22 AU 113 (115) (DB) (Do) * (’70) 2 
N W P H C R 349 (352) (Prostitute's visit to dak 
bungalow) ft('32) 1932 MaaWN 111 (113). (Letting 
water on public road) *(’70) 7 Bom HCR Cr 74 (76). 
(Admitting gamblers to a house) *(’81) 1 Weir 231 
(231). (Angling in a tank) *(Vol 1) 1914 All 363 (363): 
15 Cri L Jour 600 (Skinning a dead animal) *(Vol 22) 
1935 All 926 (927) : 37 Cri L Jour 347 (Latrine on 
one’s own land) ft(Vol 15) 1928 All 128 (128) : 29 Cri L 
Jour 233 (Do) ft(’96) 19 Mad 464 (468, 469) (DB). 
(Disposing corpse on cremation ground) ft(’02) 25 Mad 
118 (130, 131) (DB) (Do) *(Vol 3)1916 Bom 122(128): 
18 Cri L Jour 137 (DB) (Do) ftf'81) 2 Weir 64 (64) (Do) 
*(’98) 25 Cal 425 (430) (DB) (Do) *(’68) 9 Suth WRCr 
70 (71) (Allowing cattle to stray on other's laud) *{*94) 
1 Weir 244 (244) (Straying and committing nuisance in 
a public plaice) *(10) 11 Cri L Jour 665 (667) (DB) 
(Cal). (Building wall on one’s own land *(’68) 1868 
Pun Re No. 15 Cr p 36 (38) (Cooking beef on one's own 
premises) *(’86) 8 All 99 (101) (Using nightsoilas 
manure) ft(Vol 16) 1929 Lah 801 (801) : 11 Lah 236 : 
31 Cr L Jour 442. Selling tytta tickets). 

[7] In the following cases, acts complained of have 
been held to be nuisances. (1900) 1900 Run Re No. 2 
Cr p 3 (8, 9) (DB) (Solicitation by prostitutes in public) 
*(’81) 1 Weir 242 (242) (DB) (Gambling in market 
place) *(Vol 3) 1916 Mad 617 (618) : 16 CriLJouU 254 
(Gambling in public) ft(’81) 1 Weir 229 (229){DB) 
(Cultivating paddy in tank used for drinking) *(’$1) 
1 Weir 231 (231) (Angling with foul bait). ‘ 

13. “Channel”,— [1] The wor& "channel^ in* 
dudes a catchment area in the centre of which there 
is a water course. (Vol 13) 1926 M4d 165 (166) ; 27 
Cri L Jour 105. _ \ 

[2] It is doubtful if a fiel&aoross whichsurplas 
«*terpjt the raighbauring lands heed to" Bow Ihfa the 
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tank is a “channel”. (Vol 1) 1914 All 213 (213) : 36 
All 209 : 15 Cri L Jonr 229 (DB). 

14. “Which is or may be lawfully used by the 
public.” — [l] it ia essential that the way, river, or 

-r^nahnel from which a nuisance is sought to be removed 
is one which is or may be lawfully used by the public. 
(Vol 10) 1923 Pat 540 (541) : 24 Cri L Jour 855 *(’76) 
25 Suth WR Cr 4 (5) (DB) *(’76) 25 Suth WE Cr 72 
(73) (DB) *(’02) 6 Cal WN 886 (886) (DB). 

[2] An obstruction, etc., in respect of a private place ' 
is not within the section. (Vol 12) 1925 Oudh ISO (130): 
25 Cri L Jour 1118 *(’66) 5 Suth WRCr 58 (59) *(’71) 
15 Suth WR Cr 67 (68) *(Vol 15) 1928 All 627 (628) : 

50 All 871 : 29 Cri L Jour 661 *(’03) 1903 Pun Re 
No. 2 Cr p 4 (7) *(’67) 8 Sutb WR Cr 239 (240) (DB) 
(Interior of private house). 

f3] The fact that the Magistrate has taken action 
under S. 133 is sufficient to show that he considered 
that the locus in quo is a public place. (’81) 8 Cal L 
Rep 399 (400) (DB). 

[4] In order to give jurisdiction under the section 
all that is required is that the way, etc., should be one 
which is or may be lawfully used by the public. (’09) 
10 Cri L Jour 210 (211) (DB) (Cal). 

; [5] Private property cannot be treated as public, 
merely because a section of the public have enjoyed 
permissible user over it. (Vol 11) 1924 All 1 (7) : 45 
All 656 : 24 Cri L Jour 817 (DB). 

[6] The faet that the residents of a particular village 
have a right to take their cattle across a field does not 
constitute the field a public way. (Vol' 7) 1920 PC 43 
(45) : 1 Lab 117 : 47 lad App 25 (PC). 

[7] Road may be established to be a public one where 
acts of user by the public are shown to have been 
acquiesced in by the owner of the land. (’80) 6 Oal L 
Rep 282 (284) (DB). 

15. “Public place” meaning of.— [1] A public 
place “is a place where the public go, no matter whether 
they have a right to go or not”. (1884) 14 QBD 03 (66): 

51 LT 604 : 33 WR (Eng) 156 *(Vol 82) 1945 Pat 309 
(310) : 24 Pat 104 (DB) *(VoI 4) 1917 Mad 124 (124) : 
40 Mad 556 : 18 Cri L Jour 7 (DB) *(Vol 3) 1916 Nag 
15 (15) : 13 Nag LR 68 : 18 Cri L Jour 650 (’04) 1 Cri 
L Jour 349 (352) : 31 Cal 542 (DB). 

[2] A place in order to be public must be a place to 
which the publics have access by right, permission, 
usage or otherwise. (Voi 12) 1925 Nag 128 (123) : 25 
Cri L Jour 1073 *(’95) 17 All 166 (166, 167) (DB). 

[3] A place may be a “public place” though it is the 
private property of an individual, it will depend upon 
the character of the place itself and the use actually 
made of it at a, particular time. (1904) 1 Cri L Jour 349 
(353) : 31 Cal 542 (DB) *(Vol 11) 1924 AU 768 (769)' : 
46 All 787 : 25 Cri Xj Jour 1308. 

[4] Whether a pieoe of private property is a public 
place is a question of fact which depends on the evidence 
in each particular case. (Vol 12) 1925 Nag 123 (124): 25 
Cri L Jour 1073 *(Vol 3 ) 1916 Nag 15 (15) : 13 Nag 
LR 68 ; 18 Cri L Jour 650 (Public using private well — 
Weil is a public place) *(1857) 26 LJ Exch 393 
(Railway , platform) *( r 02) 26 Bom 609 (613) (DB) 
(Railway goods yard) *(Vol 10) 1923 Pat 5401541) : 24 
Cri L Jour 855 (Railway land other than yard or 
platform is not a public place) *(Vol 18) 1931 Lah 576 

, r (576) : 33 Cri L Jour 345 (Veraadah of private house 
accessible from public street is not a public place) *(’81) 
1881 AU WN 17 (17) (Do)*(Vol 23) 1936 Pat 409 (410) 
(Public well is a public place) *(Voi 8) 1921 Oudh 204 


(204) : 24 Oudh Gas 827 : 23 Cri L Jour 57 (Vaea 
space between two houses is not public place), 

[5] Encroachment upon the land owened by a Sta 
railway comes within S. 133. (Vol 32) 1945 Pat 3< 
(310) : 24 Pat 104 (DB). 

16. Conduct of trade or occupation injurious f 
the health or physical comfort of the community.- 
[1] The Section applies not only where the trade 1 
occupation is in itself, injurious but also where tt 
conduct of the trade is injurious to the communit 
(Vol 17) 1930 Cal 757 (758) : 32 Cri L Jour 235 : 5 
Cal 854 (DB) (Per S K Chose, J, contra ), 

[2] Stock of bones remaining uncovered in the ope 
became rotten and emitted noxious smoll. It was he! 
to be a nuisance. (’07) 5 Cri L Jour 45 (48) : 34 Cs 
73 (DB). 

[3] Noise of an engine in a factory or a mill is 
serious nuisance if it prevents the neighbours froi 
sleeping and from concentrating on work (Vol 18) 193 
All 433 (433) : 53 All 706 : 83 Cri L Jour 331 *(’0< 
1 Cri L Jour 513 (513) : 1904 Pun Re No. 9 Cr *(V< 
7) 1920 Cal 550 (550): 21 Cri L Jour 669 (DB)*(Vol 2: 
1934 Nag 193 (193) : 86 Cri L Jour 591. 

[But see (Vol 26) 1939 Bern 92 (94) : 40 Cri L Jot 
444 (DB). ] 

[4] The following have been held to be injurioi 
occupations : — 

(a) Solicitation by prostitutes on public road wit 
charpoys with them. (1900) Pun Re No, 2 Cr 3 (8, J 
(DB). 

(b) Driving of cattle to and fro a congested lan 
(’21) 62 Ind Cas 822 (822, 823) (DB) (Cal). . 

(c) Discharging noxious effluent in a river fan 
factory. (Vol 13) 1926 Pat 506 (507) : 28 Cri L Joi 
317 (DB). 

[See also (’75) 24 Suth WR Cr 68 (69) *(’01) 5 Cj 
WN 566 (567) *(’93-1900) 1893-1900 Low Bur Rul 54 
(546) *(Vol 1) 1914 Upp Bur 3 (3) : 1 Upp Bur Ri 
180 : 15 Cri L Jour 253]. . 

[5] The following are not trades or occupation 
Injurious to th$ health or physical comfort of tb 
community 

(a) The opening of a new market close to an old on 
even if sometimes people are dragged from one mark 
to the other. (’04) 14 Mad L Jour 207 (208) (DB). 

(b) Plying of rival steam launches even though i 
their rivalry people are taken Jon board from plan 
other than jetties-and from boats much to the anuoyam 
and danger to the public travelling in the launohe 
(Vol 17) 1930 Cal 757 (7 58) : 32 CrL L Jour 235: 1 
Cal 854. 

(c) Keeping a house of public entertainment. ('81 
1888 Pun Re No. 4? Cr p 118 (119) (DB). 

(d) Cultivation of maize, jower or bajra within a sho 
distance (com* the town. (’89) 1889 Pun Re No. 3 
Cri p 142 (143), 

(e) Where there is no effect on public health, ti 
conduct of an occupation like a tannery, or a lime-kil 
or a brick kiln cannot be stopped, (’ll) 12 Cri L Jot 
146 (147, 148) (Lab) * (’88) 1888 Pun Re No. 17 Cj 
31 (32)* (Vol 19) 1932, All 159(161) : 54 AU 353 : l 
Cri L Jour 524 * (Vol 7) 1920 Lah 258 (260): 
Lah 163 : 21 Cri L Jour 462. • 

(f) The working of flour- mills as regulated by tj 
order of the Magistrate in previous proceedings und 
this section cannot be described as a nuisance, (Vol 2 
1940 Oudh 75 (76) : l^,Luck l40 j 41DriL Jour.9 
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[6] The Magistrate has jurisdiction to regulate the 
manner in which a trade is to be conducted in such a 
way as not to b* a nuisance to the ^community. 
(Vol 30) 1943 Mad 357 (359) : ILR (1944) Mad 64 : 
44 Cri L Jour 533 * (Vol 19) 1932 All 159 (161) ; 54 
All 359 i 33 Cri L Jour 524 * (Vol 7) 1920 C&i 550 
(550) : 21 Cri L Jour 669 (DB). 

. [7] It is generally inexpedient for a Magistrate to 
'.take action in such cases and he will act wise ly if he 
refers the party to set in motion the machinery pro- 
vided in those local Acts. (Vol 19) 1932 All 159 (161) : 
54 All 359 : S3 Cri L Jour 524 * (Vol 7) 1920 Cal 550 
(550) : 21 Cri L Jour 669 (DB). 

[8] No order can be passed on the possibility that 
the digging of pits for brfck making may, in future, be 
injurious to the health of the community. (Vol 7) 1920 
Lah 258 (261) ; 1 Lih 163 : 21 Cri L Jour 462. 

17, Community— Meaning of [l] An aofc 

found to be injurious to the physical comfort of the 
neighbours must be deemad to be so to the physical 
comfort to the community though a part of the com- 
munity, is not affected by it. (Vol 18) 1931 All 433 
(434) : 53 All 706 : 33 Cri L Jour 331 * (’04) 1 Cri L 
Jour 513 (513) : 1904 Pun Re No. 9 Cr. 

1 • (2] Interference must be considerable and caused 
to a considerable section of the public, (’ll) 12 Cri 
L Jour 146 (147) (Lah) * (Vol 13) 1926 Oudh 414 
(414, 415) ; 29 Oudh Cas 302 : 27 Cri L Jour 1020. 

18. Building, tent or structure or tree ]1] An 

order can be passed under this section in respect of a 
dilapidated house. (’68) 4 Mad HOE App xxxiv 
(xxxv). 

'[2] “Building”, indicates structure intended to 
afford protection to the persons dwelling inside it or 
the property placed therein for custody. (Vol 14) 1927 
Mad 343.(344) : 28 Cri L Jour 248 * (Vol 16) 1929 
Sind .17 (18, 19) : 22 Sind L R Jour 466 : 29 Cri L 
Jour 875 (DB) tt (Vol 17) 1930 Lab 414 (415) : 31 Cri 
L Jour 268 * (Vol 3) 1916 Oudh 109 (110) : 17 Cri 
Xi Jour 536. 

£8] It does not include any other enclosure or 
structure. (Yol 11} 1928 All 607 (6o7) : 29 Cri L 
Tqur 766 * (*87) 1887 Pun Be No. 57 Cr p 151 (152) 
(DB) * (1905) 2 Gri L Jour 420 -(420) : 1905 Pun Re 
No. 28 Or (DB) * (Vol 6) 1919 Lah 333 (338) : 20 
-Cri L Jour 240 * (Vol 11) 1924 Lah 623 (623): 25 
0ri L Jour 457 * (Vol 12) 1925 Lah 279 (279) : 26 
UriL Jour 883 * (Vol 14) 1927 Mad 343 (344) : 28 
Cri L Jour 248. It may or may not be roofed. 
(Vol 13) 1926 Lah 28 (29) : 6 Lah 463 : 27 On L 
Jour 38. 

[4] ;A ‘‘railway carnage" or “a brake van" is not a 
“building”. (*80)1 Weir 436^(1) (436). 

v The likelihood of a ' tree enabling thieves to 
/gefelntoa hotseis no ^ound lor ordering the tree to 
removed, (’83) 1883 All W N 222 (223), 

: £6) The section does not apply unless the danger or 
Injury is ^nexisf&g one, . (’90) 1890,Puu : Be No. 5 

{TJ Sectionls not'" meant to apply to .what may 
^appehatsomeM time in the future or under 
Unite abnormal cirou instances. (Vol 11} 1924. All 

-o '- \ 

- 'dwicyW 1 m %u*iness, in 

Magistrate 
; a 1 house avi&y- from a 


public road in its own compound. (’98) 20 All 501 
(505). 

20. Form of order.— [1] An order under this section 

is only conditional and not absolute. (’83) 9 Cal 637 
(639). ,;•* 

[2] The order should be iu writing. (*70) 2 Asra 
Cr 1 (2) * (Vol 2) 1915 Cal 741 (742) : 16 Cri L Jour 
24 (25) (DB) * .(’92-96) 1 Upp Bur Rul 178 (178), 

[3] The order should state the time within which, 

the Magistrate before whom and the place at which 
the person proceeded against may appear aud move to 
have the order set aside. (’83) 9 Cal 637 (639) (>67) 

1867 Pun Re No. 26 Cr p 46 (46) (DB) * (’72-92) 
1872-1892 Low Bur Rul 363 (364). 

[4] It should not be general but should be directed 
to particular individuals. (’83) 12 Cal L R 231 (232) 
(DB)*(’87) 1887 Rat 342 (342, 343) (DB) * (Vd3) 
1916 Bom 122 (123) : 18 Cri L Jour 137 (DB) * (’70) 
14 Suth W R 177 (177) *(’72-92) 1872-92 Low Bur Rul 
363 (364) * (Vol 15) 1928 All 300 (301) : 29 Cri L 
Jour 445. 

[5] The order must be definito, (Vol 4) 1917 Cal 
207 (208) : 44 Cai 61 : 17 Cri L Jour 409 (DB) (Vague 
order set aside) * (Vol 12) 1925 All 310 (310) : 26 Ori 
L Jour 731 (Demolition ordered— Portion must, be 
marked) * (Vol 2) 1915 Cal 402 (402) : 16 Cri L Jour 
160 (160) (DB) (Do) 68 (Voi 4) 1917 Cal 207 (208) : 
44 Cal 61 : 17 Cri L Jour 409 (DR) (Proceedings 
against a number of persons— Order must state specific 
obstruction by each) * (Vol 15) 1928 Lah 187 (188)': 
28 Cri L Jour 1036 (Do), 

[6] The time specified in the order runs from, the 
date of the order and not of the service on the person, 
and if it is served after the expiry of such time, thq 
order is a nullity and all the consequent proceedings 
thereon are void. (’72) 1 Bom PJ 282 (283). 

[7] The form in which the order is expressed is such 
as not to amount to an injunction, (Vol 25) 1938 Nag 
84 (85) : ILR (1938) Nag 348 (DB), 

2 1. Directions in the order.— [1] The list of the 
matters in respect of which the Magistrate is em- 
powered to pass orders is exhaustive. (’98) 1893 All W,N 
145 (145). 

[2] The section does not confer general powers to 
pass orders on any matter he may consider necessary, 
{*74} 32 Suth W B Cr 19 (19), (DB). 

[3] It was held in the following cases that the 
Magistrate could not pass orders , under this' section 
under the particular circumstances of each case., (’95) 
1893 AU WN 145 (145). (Drinking water)* (1904) 1 Cri 
L JoUr 916 (917) AH (Limiting cultivation) (1900)1900 
Ail WN 138 (188) (Constructing new drain)' 65 -(Vol 12) 
1925 Cal 399 (400): 26 Cri L Jour 517 (DB) (New bund) 

* (’83) Oudh SC No, 60 p 68 (69) (Building pig sties) « 
(’07)6 Cri L Jour 370 (371) (DB) (Cal) (Cremation 
prohibited) *(>75) 24 Suth WR Cr 6 (7) (Do) *{>80} 
2 Weir 66 (67) (Delivering ‘custody of children),! 

[4] Where the obstruction t6 road 'was by the fence, 
order should be for removal of the fence ana hot of the 
house itself, (’04) 1 Cri L Jour 669 $71) (DB) ' -(Rang). 

[5] Latrine in such a condition- as to be a nuisancers 
Order should be to. abate nuisance and not, to remove 
latrine. (Vol 22) 1933, A11926:(927); 37 Cri L, Jour 847 

* (’02) 4 Rom L R 382(882) (DB) * (’10) 7 All h Jour 

53n (54n). V..., ; y , 

- (See (Vol W 1936 Pit 409 (410)4 


[S. 134] 


[THE CODE of] CRIMINAL PROCEDURE, 1898 


.2561 


Service or notification 134. ( 1 ) The order shall, if practicable, be served on the person 

• f ordftf * against whom it is made, in manner herein provided for service of a 

summons. 


(£) If such order cannot be so served, it shall be notified by proclamation, published in suoh 
n£a&|ier as the a[Provincial Government] may by rule direct, and a copy thereof shall be stuck up 
-'at such place or places as may be fittest for conveying the information to such person. 

[1882— S. 134; 1872— S. 522; 1861— S. 309]. 

[a] Substituted by A. 0. for “ Local Government”. 


Scetion X33 [contd) 

[6] Nuisance caused by accumulation of filth and 
want of space to clear drainage — Order should be to 
abate nuisance and not to pull down the wall. (’10 ) 11 
GriL Jour 665 (667) (Cal). 

[7] Nuisance caused by a burning ghat— Order 
should be to remove nuisance and not to remove the 
ghat. (’98) 25 Cal 425 (431) (DB). 

[8] Cooking beef in a cooking shop— Nuisance — 
Order should be to abate nuisance and not to close the 
shop. (’68) 1868 Pun Re No. 15 Cr p 36 (38) (DB). 

[9] While stopping a briok kiln, the order cannot 
direct the filling up the pits made for the purpose. 
(Vol 16) 1929 All 114 (115) : 51 All 489 : 30 Cri L Jour 
561. 

[10] Sparks from a forge likely to set fire to cotton in 
a factory — Order should be to so construct the forge 
anew as not .to be a nuisanoe, and not be to have the 
forge removed. (’96) 1896 Bat 872 (872) (DB). 

[11] Branch of tree likely to endanger human life — 
Order should not be to cut it down but to secure the 
safety to the public, by directing a proper support to be 
given. (Vol il) 1924 All 667 (668) : 26 Cri L Jour 104. 

[12] In the case of a tank, well, or excavation, the 

order should be to fence the same and not to fill or 
repair them (’68) 10 Suth WR Cr 27 (27) * (Vol 16) 
1929 All 114 (115) : 51 All 489 : 30 Cri L Jour 561 
(DB) (Excavations) * (’98) 22 Bom 714'(715)(DB)*(’74) 
22 Suth WR Cr 19 (19) (DB). , 

[But *ee (’71) 1871 Rat 50 (50). (Repairs) * (’68) 10 
Suth WR Cr 27 (27) (DB) « (’68) 10 Suth WR Cr 51 
(52) (DB) (Order directing filling up a particular way is 
improper).] 

[13] Flour mills causing vibrations to neighbouring 
buildings — It was held to be a case for regulating the 
working, and not for closing it. (Vol 26) 1939 Bom 92 
(95) ; 40 Cri L Jour 444 (DB). 

[14] In this case, certain butchers were ordered to 
desist from carrying on their business. (Vol 26) 1939 
Pat 182 (185) : 40 Cri L Jour 516 : 17 Pat 669 (DB). 

“To appear before himself or some other 
Magistrate of the first or second class”. — [1] Party 
demanding jury under &. ,135 — Matter can be disposed 
at only by the Magistrate who issued order and not by 
any other Magistrate. (Vol 30) 1943 Pat 115 (116) : 21 
Pat 759 : 44 Ori L Jour 664 (DB) * (Vol 14) 1927 Pat 
265 (266) : 6 Pat 428 : 28 Crili Jour 910. 

[2] Where the person appears before the Magistrate 
m obedience to his. order, the Magistrate has no power 
at that stage to send the case for disposal to another 
Magistrate. (Vol 25) 1938 Lah 323 (324) : 39 Cri L Jour 
603: 47 Cr L Jour 29 (DB) $ (’47) 49 Pun DR 8 (9). 

(8] Case transferred at appearance stage— Order of 
transfer is only irregular and . not one affecting the 
jurisdiction of the Magistrate to whom the case is 
transferred. (Vol 32) 1945 Pat 334 (635) : 24 Pat 16 : 

S Crli Jour 29 (DB) * (Vol 32) 1945 Pai316 (317) i 
Pat 23 * 47 Or b Jour 179 (DB). 

(Rut see (’47) 49 Pun LB 8(9).] - 


23. “ And move to have the order set aside or 
modified.*’ — [1] In suitable cases the order initially 
made may not only be set aside, but may be modified 
and the modified order be allowed to stand. (Vol 12) 
1925 All 310 (311) : 26 Cri L Jour 731. 

24. Parties to order. — [1] The order binds only 
the person against whom it is passed. (Vol 22) 1935 All 
79 (80) : 36 Cri L Jour 144. 

25. Effect of death of party. — [1] Person pro- 
ceeded against dying — Separate proceedings against 
successor-in-interest must be taken, if deemed necessary. 
(Vol 15) 1928 All 300 (301) : 29 Cri L Jour 445. 

26. Jurisdiction of Civil Courts Sub-section (2) 

— [1] The object of the provision is to enable Magis- 
trate to make speedy orders. (Vol 8) 1921 Bom 29 (30): 
22 Cri L Jour 605 (DB) * (Vol 16) 1929 All 833 (833) : 
51 All 1025 : 31 Cri L Jour 302. 

[2] Order under the section should he passed 
sparingly and with great .caution. (Vol 2) 1915 Cal 168 
(169) : 42 Cal 158 : 15 Cri L Jour 698 (DB)*(’03) 1903 
Pun Re No, ^ Cr p 4 (8). 

27. Costs. — [1] In proceedings under the section 
an order for costs is improper. ' (Vol 12) 1925 CaJ 399 
(401); 26 Cri L Jour 517. 

28. Further enquiry. — [1] Any Order for further 
enquiry into a matter coming under this section is : 
ultra vires . (Vol 12) 1925 Oudh 736 (736) ; 26 Cri ti 
Jour 1251 * (’10) 14 Cal WN lv (lv) (DB). 

[See (’98) 25 Cal 425 (428) (DB).] 

[2] Magistrate may himself revive a proceeding or 
draw up fresh proceedings under this section with respect 
to matter previously dropped by himself. (1900-01) 
5 Cal WN 173 (174) # (Vol 18) 1931 Cal 2 (3) ; 32 Cri 
L Jour 189 (DB) (Fresh proceedings). 

29. Revision. — [1] The High Court will not, in 

revision, interfere with an order under *S. 133 Cr p 0 
merely because the procedure of the Magistrate was 
irregular. The High Court will only intefere ,if subr 
stantial injustice has been ’ done. (Vol 29) 1942 All 
443 (444) : 44 Cri L Jour 76. - , : * 

[2 J A person invoking the revislobal jurisdiction of ■ 
the High Court is bound to apply" first to the Sessions 
Judge or the District Magistrate. (Vol li) . 1924 AH1 
(4) r 45 All 656 : 24 Or b Jour 817 (DB) * <Vol 8) 1921 
Cal 76 (76) ; 48 Cal 534 : 22 Cr b Jour : 650 (DB). ^7 

SECTION 134— Note 1. 

£1] The word “person’* includes any company or 
association or body of persons whether incorporated or 
not. (Vol 10) 1923 Lah 625 (527) t 4 Lah 224 : ‘24 CiJ 
L Jour 457 (DB) (Includes all male adults in a, 
moballa). , , , 

[2] The order cannot be affixed >s provided by 

S. 71 unless it is found that it cannot be served as pro- 
vided by S. 69 and 70. (Vol 13) 1926 Cal 1208 (1209) t 
27 Qri L Jour 715 (DB). * . ; J \ ‘ 1 

[3] Proclamation must be. issued only when the 
order cannot be served either personally or bn some 

m A* Mi 
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Person to whom order 135. The person against whom such order is made shall— 
is addressed to obey or 

show cause or claim jury. ($) perform, within the time a [and in the manner] specified in thi 

order, the act directed thereby ; or 
{d) appear in accordance with such order and either show cause 
against the same, or apply to the Magistrate by wk£u It. 
was made to appoint a jury to try whether the same is 
reasonable and proper. 

[1882-^S. 135 ; 1872-S. 523, para 1 ; 1861— S. 310.] 

[a] Inserted by the Code of Criminal Procedure (Amendment) Act, 1923 (18 [XVIII] of 1923), S. 25. 

JL36. If such person does not perform such act or appear and show cause or apply for 
Consequence of his the appointment of a jury as required by section 135, he shall be -liable to 
failing to do so, the penalty prescribed in that behalf in section 188 of the Indian Penal 

Code, and the order shall be made absolute. 

[1882— S. 136 ; 1872— S. 525 ; 1861— S, 311.} 


Section 134 (< canid .) 

adult male members of the family. (Vol 22) 1935 Cal 
251 (252): ,36 Cri L Jour 736. 

[4] Where there is knowledge of the order issued, the 
irregularity in the procedure adopted in bringing it to 
the notice of party is immaterial. (’66) 5 Suth WR Cr 
4 (4) (DB) * (Vol 16) 1929 Bom 433 (436) : 54 Bom 35: 

31 Cri L Jour 495 (DB)* (’89) 12 Mad 475 (477) (DB)* 
(Vol 10) 1923 Lah 525 (527) ; 4 Lah 224 : 24 Cri L 
Jour 457 (DB)*(1900) 1900 Pun Re No. 2 Cr p 3 (6, 7) 
(DB) * (’89) 16 Cal 9 (12) (DB) (Irregularity is one 
curable under S. 537). 

SECTION 13S— Note 1. * 

[1] This section enables a party, against whom an 
order under S. 133 is made, to do any of the things 
mentioned in this section. (10) 11 Cri L Jour 1 (2) (DB) 
(Cal) * (’07) 5 Cri L Jonr 97 (99) (DB) (Bom) * (’89) 12 
Mad 475 (477) (DB) * (Vol 7) 1920 Mad 378 (378) : 43 
Mad 316 : 20 Cri L Jour 761. 

[2] An opportunity is given under this section to the 
party, against whom the conditional order is made, to 
contest the validity of the order in view of the fact that 
the proceedings under 8. 133 are ex parte in the first 
instance. (Vol 4) 19X7 Cal 207 (207, 208) : 44 Cal 61 : 
17 Cri L Jour 409 (DB).J 

; [3] Conditional order based on report that a flour 
mill causes vibration to two neighbouring houses— 
Subsequently evidence given that the flour mill causes 
nuisance to general public— Person against whom order 
is passed is not bound to disprove the latter' allegation. 
(Vol 26) 1939 Bom 92 (95) : 40 Cri L Jour 444 (DB). 

‘ [4] Order of Magistrate against a party under S, 133 
rtAocused appearing to show cause— Magistrate must 
proceed Under S. 1S7. (*99) 1 Bom LR 783 (784) (DB). 

r [5] . Under the S. 139-A, a party can set up a private 
claim, and if the Magistrate finds that there is no relia- 
ble evidence to support that claim, he can still apply 
t&r&'jtQjy under this section. (Vol 28) 1941 Pat 370 
42 Cri L Jour 784 : {{Vol 20) 1933 Cal 318 : 34 
%i LJdur 532{DB) relied on)* (Vol 20)1933 Cal 
^^(319) : 34 Cri L Jour 532 (DB). 

1 the person against whom the conditional 

qir^er h^heen passed does not- deny the public right 
upper s, 139-A, it isjnot open to him to apply to show 
Cause* against, the order and at the same time apply for 
to 4 a jury. (Vol ’27) . 1940 Sind 24 (25): 


[7 J The Magistrate to whom the case is sent under 
S. 133 has no jurisdiction to entertain an application 
under this section. (Vol 30) 1943 Pat 116(116): 21 
Pat 759 : 44 Cri L Jour 364 (DB) * (Vol 14) 1927 Pat 
265 (266) : 6 Pat 428 : 28 Cri L Jour 910 * (’86) 9 
Mad 201 (202) (DB). 

[8] The only purpose for which a jury is appointed 
is to try the question whether the order of the Magis- 
trate is reasonable and proper. (’99) 26 Cal 869 (870) 
(DB) * (Vol 2) 1915 Cal 113(114): 15 Cri L Jour 515 
(DB)*(’10) 11 Cri L Jour-305(305) (DB) (Cal) (Jury not 
to decide on questions of bona fide claim of right)*(1904) 
31 Cal 979 (982) (DB). 

[9] Party served with conditional order applied for 
appointment of jury— Jury submitted its finding, set- 
ting up a bona fide claim of private right not open to 
the party— That right held deemed to be abandoned 
and waived by him. (Vol 18) 1981 All 267 (258) : 32 
Cri L Jour 565 * (Vol 1) 1914 Low Bur 31 (32) : 15 
Cri L Jour 259 * (1908) 8 Cri L Jour 1 (36) : 30 All 
864. 

[10] An order under this section can be revised by 
the High Court. (’86) 1885 Pun Re No. 42 Or p 89 (89) 
(DB) * (’04) 1 Cri L Jour 514 (517) : 1904 Pun Re 
No. 8 Cr * (Vol 15) 1928 AH 627 (628, 629) : 50 All 
871 : 29 -Cri L Jou r 661. 

[11] Sessions Judge has no jurisdiction to order 
further enquiry where a Magistrate abstains from 
further proceedings on the ground that the order under 
S. 133 is not reasonable and proper. (’97) 24 Cal 395 
(398) (DB). 

SECTION 136— Note 1. 

[ 1 ] The object of Chapter X is to enable the Magis- 
trate to make speedy orders and deal speedily, with 
cases where a public nuisance has been committed. 
(Vol 8 ) 1921 Bom 29 (30) : 22 Ori I 4 Jour 605 (DB). 

[2] The provisions of this section are stringent, the 
intention of the law being to create facilities for condi- 
tional orders becoming final without needless delay and 
thereby promptly to ensure public safety. (’89) 12 Mad 
475 (478) (DB). 

[3] Order under 8. 133 passed— Accused appearing 
and protesting under 8. 135— Order cannot be made 
absolute— Magistrate must proceed* under 8*137. (Vol 
9) 1922 All 335 (336) : 25 Cri I* J<w Mfc * St 
Suth WR Ori 7 (7). 
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Procedure where be 137. (!) If he appears and shows cause against the order, the 

appears to* show cause. Magistrate shall take evidence in the matter as in a summons-case. 


(£) If the Magistrate is satisfied that the order is not reasonable and proper, no further 
shall be taken in the casa 


( 3 ) If the Magistrate is not so satisfied, the order shall be made absolute. 

[1882— S. 187; 1872— S. 527) 1861— S. 313]. 


Section 136 ( contd .) 

[4] Preliminary order under S. 133 passed against a 
lady observing purdah — Her servant appearing request- 
ing for time — Time refused and order made absolute., 
Seld t sufficient time having not been given to show 
cause order cannot be made absolute, (1946) 2 MU 
271 (272). 

[5] No notice is necessary to the person not com- 
plying with S. 135, before he is prosecuted therefor, 
(’08) 8 Cri L Jour 151 (152) : 31 Mad 280. 

[6] Where the order under S. 133 is made absolute, 
it is necessary that under S. 140, a notice should be 
given to the person that in case of disobedience of the 
order within a time fixed by the Court, he will be liable 
to the penalty under S. 188 of the Penal Code. (’08) 8 
Cri L Jour 151 (151) : 31 Mad 280. 

[7] Disobedience of the Magistrate’s order cannot be 
held to take place till after the expiry of the term fixed 
in the order for carrying it out. (’82) 1882 All WN 282 
(233). 

[8] A conditional order made against a person fixing 
the 14th of August 1916 for his appearance but 
he failed to appear — Nothing further was done till 11th 
September 1920 — Held that it was improper to revive 
the proceeding in 1920, and if there was a nuisance in 
1920, the proceeding should have been recommenced 
under S. 133. (Vol 8) 1921 Bom 29 (30) : 22 Cri L Jour 
605 (DB). 

[91 Magistrate being lawfully empowered makes an 
order under S. 133 against a person — That person fails 
to act in one of the ways specified in S. 135 — Order 
presumed tq be correctly made — Such person cannot, in 
subsequent proceedings question the order. (’89) 12 
Mad 475 (477, 478) (DB) * (’91) IB All 577 (579) (12 
Mad 475 followed). 

[10] Magistrate having no jurisdiction and not being 
empowered passes order against a person under S. 133 
‘—That person fails to act in one of the ways mentioned 
in S. 135— Failure does not disentitle him to question 
validity of order in subsequent proceedings against} him. 
(’98) 20 AH 501 (506) (DBK(’89) 12 Mad 475 and (’91) 
13 All 577 Distinguished bn point of jurisdiction.) 

; [ll] There is no express provision in the Code for 
setting aside orders absolute e&parte but that on general 
principles Courts are entitled to set aside such orders, 
it they are satisfied with the reasons given for the 
absence of the party. (Vol 4) 1917 Pat 124 (125) ; 19 
Cri L Jour 214. 

SECTION 137— Synopsis. 

1. Scope of the section. 

, 2. "The Magistrate”. 

8. “Shall take evidence in the matter.” 

4, “As in a summons'ease”. 

6. Burden of proof. 

: 6. Summons to witnesses. 

, 7. Sub-section (2). 


8. “If the Magistrate is not so satisfied.” 

9. “The order shall be made absolute.” 

10. Abatement of nuisance pending proceeding- 

11. Effect of the order being made absolute,. 

12. High Court’s powers of revision. 

1. Scope of the section. — [1] In cases of public 
right the Magistrate should question the person procee- 
ded against whether he denies the existence of such 
right in respect of such way, etc., and if he denies it the 
matter should first be enquired into. (Vol 30) 1943 Pat 
8 (8) : 43 Cri L Jour 923 * (Vol 28) 1941 Oudh 271 
(272) : 42 CriL Jour 241. 

[2] Where there is no reliable evidence in inquiry 
about public right in support of denial of that right the 
procedure in this section is to be adopted. (Vol 25) 1938 
All 653 (654) : 40 Cri L Jour 143 * (Vol 24) 1937 Lah 
676 (677) : 88 Cri L Jour 1056 * (Vol 23) 1936 All 150 
(151) : 37 Cri L Jour 422 * (Vol 23) 1936 Pat 639 
(640) : 38 Cri L Jour 29 * (Vol 23) 1936 Pat 360 
(361) : 87 Cri L Jour 846 (DB). 

[3] Where the way alleged to have been encroached 
upon was a P.W.D. Road and this fact was not in con- 
troversy between the parties it was held that had the 
question been put to the person the answer must neces- 
sarily have been in the negative and therefore the 
procedure of the Magistrate in taking up forthwith the 
enquiry under this section was only an irregularity 
not affecting the merits, (Vol 30) 1948 Pat 3 (4) ; 43 
Cri L Jour 923. 

[4] Where there Is reliable evidence in support of the 
denial of public right the proceedings under this chap- 
ter should be stayed until the matter of the existence of 
such right is decided by a competent Civil Court. (Vol 
26) 1989 Mad 465 (466) : ILK (1939) Mad ;1030 : 40 
Cri L Jour 813. 

[5] The provisions of this chapter are not intended 
to apply to cases where the party has a bona fide claim 
of title, (Vol 10) 1923 Oudh 152 (153) r 24 On L Jour 
635 * (Vol 10) 1923‘Oudh 22 (23): 24 Cri L Jour 494 * 
(Vol 18) 1931 Lah 62 (63) : 32 Cri L Jour 621 *(’03) 
1903 Pun Be No. 2 Cr p 4 (7) * (Voi 20) 1983 Cal 790 
1791) : 35 Cri L Jour 89 (DB) * (Vd 17) 1930 Cal 486 
(486) : 57 Cal 368 : 32 Cri L Jbusr 33 (DB). 

2. “The Magistrate.”— [l)The word “Magistrate* 5 
in the section will include both the Magisfcratewhc 
made the order and the Magistrate, before whom th« 
party is required to appear under . S, 183. (*99) 2 Weh 
61 (61) (DB) * (’04) 1 Cri h Jour 669 (67.1) : 10 Bui 
LB 130 * (Vol 30) 1943 Pat 115 (116) : 44 Cri L Jou: 
364 : 21 Pat 759 (DB). 

[2] Where a party is required to appear before i 
Magistrate other than the one who made the order, th 
former can take evidence in the matter. (’86) 9 Ma< 
201 (202), (DB) 4' (*98) 25 Dal 278 (280) (DB) (9 Urn 
201 followed). 

[3] The Magistrate who made the order can, on tb 
evidence so taken, make the conditional order absolute 
(Vol 11) 1924 Pat 418 (419) ; 24 Cxi; L Jour 690. 
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Section 137 (contd.) 

[4] A Magistrate of the second class not competent 
to make a conditional order can pass the final order 
under this section if the case is transferred to him by 
the Magistrate making the conditional order. (Vol 32) 
1945 Pat 334 (336) : 24 Pat 16 : 47 Ori L Jour 29 
(DB). 

3. “Shall take evidence in the matter”.— [1] 
Conditional order under S. 133 served on a party — 
Party appearing to show cause — Magistrate must record 
evidence in the matter before making the order abso- 
lute. (Vol 4) 1917 Cal 800 (800) : 18 Cri L Jour 738 
(DB) * (Vol 23) 1936 Pat 577 (578) : 37 Cri L Jour 
1159 * (’27) 28 Cri L Jour 60 (61) (Lah) * (Vol 4) 
1917 Pat 124 (125) : 19 Cri L Jour 214 * (Vol 18) 1931 
Oudh 397 (397) : 32 Cri L Jour 1165 * (Vol 14) 1927 
Oudh 26 (27) : 27 Cri L Jour 1254 * (Vol 11) 1924 Lah 
392 (392) : 24 Cri L Jour 615 * (Vol 16) 1929 Cal 21 
(21):30 OIL Jour 973 (DB)*(’87) 11 Bom 375 (375, 376) 
(DB) * (’99) 1 Bom LR 783 (784) (DB) * (Vol 14) 1927 
All 384 (384) : 49 All 453 : 28 Cri L Jour 294 * (Vol 
14) 1927 All 267 (268) : 49 All 270 : 28 Cri L Jour 159 
* (Vol 3) 1916 Cal 151 (152) : 42 Cal 702 : 16 Cri 
L Jour 415 (DB). 


[7] Conditional order against a person for obstruction 
of public way passed— Person denying the publio right 
of way in the inquiry under S. 139 — Order made ab- 
solute by Magistrate without recording evidence under 
S. 137«-Order illegal and defect not curable. (VqL 84) 
1947 Oudh 65 (66) : 47 Cr L J 398. 

4. “As In a summons case". — [1] The opposite 
party may cross-examine the complainant’s witnesses 
and then produce his evidence if so advised. (’09) 10 
Cri L Jour 297 (298) : 31 All 453 (DB) *(Vol 5) 1918 
Mad 984 (984) : 18 Cri L Jour 848 *(Vol 4) 1917 Lah 
243 (244) : 1917 Pun Re No. 32 Cr: 18 Cri L Jour 888 
*(’97) 24 Cal 395 (398) (DB) *(Vol 12) 1925 All 614 
(614) : 47 All 341 : 26 Cri L Jour 905 *(Vol 17) 1930 
Lah 662 (664) : 11 Lah 247 : 31 Cri L Jour 880. 

5. Burden of proof. — [1] The burden of proof in 
an inquiry under this section is on the prosecution. 
(Vol 26) 1939 Bom 92 (95) : 40 Cri L Jour 444 (DB) 
*(Vol 23) 1936 Pat 639 (640) : 38 Cri L Jour 29. 

6. Summons to witnesses. — [1] The person pro- 
ceeded against is entitled to apply to the Court to 
compel the attendance of his witnesses by issuing 
summons and the Court should do so, if necessary. 
(’02) 6 Cal WN 548 (550) *(’03) 13 Cal WN oolxxxffi. 


[2] The Magistrate must give judioial deoision on 
the evidence recorded. (Vol 26) 1939 Bom 92 (93) : 
40 Cri L Jour 444 (DB) * (’01) 1901 Pun LR No .147, P. 
871 (372). 

[3] The Magistrate cannot make a conditional 
order absolute merely : 

(a) On the result of his local inspeotien. (Vol 26) 
1939 Bom 92 (93) : 40 Cri L Jour 444 (DB) *(Vol 8) 
1921 Oudh 147 (147) : 24 Oudh Cas 267 : 22 Cri L 
Jour 765 *(Vol 6) 1919 Cal 153 (153): 20 Cri L Jour 
822 (DB) *(VoI 14) 1927 All 350 (351) : 49 All 475 : 
28 Ori L Jour 291 *(Vol 21) 1934 All 325 (326) : 35 
Cri L Jour 708 *(Vol 22) 1935 Lah 28 (29) : 37 Cri L 
Jour 70 *(Vol 21) 1934 Pat 316 (316) : 35 Cri L Jour 
1020. 


(b) On his personal opinion. (Vol 3) 1916 Mad 304 
(304) : 16 Ori L Jour 207 *(Vol 14) 1927 All 825 (826): 
28 Cri L Jour 610 *(Vol 22) 1935 Lah 28 (29) : 27 Cri 
Jj Jour 70. 

(o) On the report of a tahsildar or panchayatdar, 
{Vol 13) 1926 All 193 (193) : 27 Cri L Jour 276 *(Vol 
14) 1927 Oudh 26 (27) : 27 Ori L Jour 1254. 

(d) On arbitration, even if the parties oousent 
thereto. (Vol 14) 1927 All 267 (268)!: 49 All 270 : 28 
Cri L Jour 159 *(Vol 4) 1917 Cal 800 (800) : 18 Cri 
L Jour 738 (DB) *(’21) 22 Cri L Jour 327 (328) (Pat). 


• (e) .On the evidence recorded or information or report 
reoeived at the time of the conditional order. (Vol 26) 
1939 Bom 92 (93) : 40 Cri L Jour 444 (DB) *(Vol 4) 
1917 Cal 207 (208) : 44 Cal 61 : 17 Cri L Jour 409 
(DB) ((’97) 24 Cal 395 (DB) followed). 


'■ [4] The Magistrate oannot refuse to take evidence 
oh the ground that the 'objections were filed beyond the 
tim’e allowed, provided they are filed before the ease is 
taken up. (’68) 10 Suth WB Cr 27 (27) (DB) *(’77) 
* i'Suth.WRCr 7 (7), 

(5J The fixing of an arbitrary time limitforthe 
—bSs-Ckaniination of witnesses is improper. (Vol 8) 
mi 'Cal'llfi : (118) -. 22 Cri L Jour 524 (DB). 

” [6] Evidence recorded by Magistrate under S. 139A 
treated same aa evidence under 8. J87 oh reqrtest 

M8 


7. Sub-section (2).— [1] Tbe dropping of proceed- 
ings initiated by an order under 8. 138 can be done 
only after the evidence is recorded under sub-s. (1) and 
the Court is satisfied on such evidence that the pte. 
liminary order was not reasonable and proper* (Vol 7) 
1920 Cal 834 (834, 885) : 22 Cri L Jnzr 239 (DB). 

[2] The existence of a genuine dispute as to title 
suitable for decision by a Civil Court may be sufficient 
to show that the order was not reasonable and proper* 
(Vol 10) 1923 Oudh 152 (153) : 24 Cri L Jour 636 
*(Vol 10) 1928 Oudh 22 (23) : 24 Cri L Jour 494 *(’9S) 
25 Cal 278 (282) (DB) *(Vol 8) 1921 Cal 118 (118) i 22 
CriL Jour 524 (DB). 

8. “If the Magistrate is not so satisfied”,— [l] 
Party appears to show cause against preliminary order 
—Inquiry started— Party fails to appear at subsequent 
hearing— Magistrate cannot make the order absolute 
without any evidence. (1900) 2 Bom LB 818 (819) 
(DB). 

[2] Magistrate passing conditional Order — Party 
required to appear before him— He must take the 
evidence and act upon it— Proceedings oannot be for- 
warded to another Magistrate for recording evidence* 
(Vol 9) 1922 Bom 384 (384) : 47 Bom 89 : 23 Cri L 
Jour 587 (DB). 

9. “The order shall be made absolute” —[1] 
Provisional order oannot be made absolute: 

(a) If no preliminary order exists. (Vol 8) 1921 Bom 

29 (30) : 22 Cri L Jour 605 (DB). / . . , . 

(b) If the preliminary order was illegal as being 
made without jurisdiction. (*90) 1890 Bat 516 (518) 
(DB). 

(c) If the preliminary order was too vagtte and in- 
definite. ( s 10) 11 Cri L Jour 213 (2U)(DB)(Cai). 

[2] The modification of the provisional order can 

only be made on the recommendation of a jury under 
S. 139 and not by Magistrate himself under this - 
section. (Vol 30) 1943 Mad 385 (386) : 44 Cri L Jour 
645; ' i ' , \ ^ ■ > 

[3] An order oannot he made absolute except on ? 

clear proof that the act complained of Is a nuisance 
and a removal thereof is qffite necessary. 7*88) 1888 
Ptm RbKk 17 Or p 81 (82J(DBf. , 4-^ ; 
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Section 137 (contd.) 

[4] Where the Magistrate confirms an order under 
this section, he should lay down fully the grounds on 
wj^ich he acted, and in deciding on the , objections of 

►<ue pities, he ought to record in each case the grounds 
of his rejection £f such objection, (’ll) 7 Bang LB 
482n (483n) *fVbl 8) 1921 Oal 118 (118) : 22 Cri L 
Jour 524 (DB). 

[5] A verbal order issued under S. 133 cannot 
amount to or have the force of an order made absolute 
under this section. (Yol 2) 1915 Oal 741 (742) *. 16 Cri 
L J@ur 24 (DB). 

f 6] The Magistrate cannot make an order absolute 
tinder this section on grounds different from those bn 
which the preliminaay order under S. 133 was issued. 
(Vol 7) 1920 Lah 258 (259) : 1 Lah 163 : 21 Cri L Jour 
462. 

[7] A substantive order for the removal of the 
obstruction must be made. (Vol 28) 1936 Pat 360 (361): 
37 Cri L Jour 846. 

[8] The fact that a Magistrate has made an order 
under S. 142 which has been complied with does not 
preclude him from proceeding with the case and 
making a final order under this section. (Vol 23) 1986 
Cal 692 (6 4 3) ; 38 Cri L Jour 173 (DB). 

[9] Magistrate transferring case for disposal to 
another Magistrate, not by conditional order but after 
the person appears and shows cause— Final order by 
another Magistrate is not without jurisdiction. (Vol 32) 
1945 Pat 334 (335) : 24 Pat 16 : 47 Cri L Jour 29 
(DB). 

10. Abatement of nuisance pending proceeding. 
— [1] Conditional order under S. 133 passed — Nuisance 
ceased to exist — Order should not be made absolute. 
(Vol 23) 1936 Pat 577 (578) : 37 Cri L Jour 1159. 

11. Effect of the order being made absolute.^- 

[1] Once a Magistrate confirms a conditional order 
under this section, his successor in office cannot go 
behind it and question its legality. (Yol 27) 1940 Oudh 
75 (77): 15 Luck 140: 41 Ori L Jour 99 ©(Vol 10) 
1923 Cal 589 (589) : 24 Ori L Jour 317 (DB). 

12. High Court’s powers of revision.— ‘[1] An 
order absolute under this section can be varied or con- 
firmed by the High Court in revision. (Vol 16) 1929 
All 220 (222) : 30 Ori L Jour 670. 

[2] The provisions of this section being mandatory, 
an order passed in contravention thereof is not merely 
an irregularity but is an illegal order made, without 
jurisdiction. (Vol 14) 1927 All 350 (851) : 49 All 475 : 
28 Cri L Jour 291 *(Vol 14) 1927 AH 267 (268) : 28 
Cri L Jour 159 : 49 All 270. 

[3] The High Court will interfere in revision : 

(a) Where the Magistrate fails to take evidence but 
confirms an order on information V which is not legal 
evidence (Vol 17) 1930 Lah 66^664) : tt Lah 247: 31 
Cri L Jour 880 *(Vol 11) 1924 Lah 392 (392) : 24 Cri L 
dour *(Voi 8) ,1916 Mad 304 (304) : 16 Cri L Jour 
207 ♦(Vol 18) 1931 Oudh 397 (397); 32 Ori L Jour 
1165 *(’07-08) 12 Cal WN ccxxiii (coxxiii) *(’87) 11 
Bom 375 (376» (DB) *(’99) 1 Bom L B 783 (784) (DB) 
l(Vol 14) i927 AH ; 850 (351) : 49 All 475 : 28 Cri I* 
Joir 291 *(’10) 11 Cri b Jour 1 (2) . (Cal) (Order. ab- 
solute SUlOly on local inspection with consent of parties) 


*(Vol 4) 1917 Pat 509 (510) : 18 Cri L Jour 448 (Order 
absolute on local inspection). *(Vol 6) 1919 Pat 172 
(173) : 20 Cri L Jour 217 (Order absolute on local in- 
spection with consent) *(Vol 14) 1927 AH 384 (384) s 
49 All 453 : 28 Cri L Jour 294 *(Vol 14) 1927 Oudh 
26 (27) : 27 Cri L Jour 1254. 

fb) Where the Magistrate calls upon the person 
served with notice to produce his evidence as if 
the onus is on him and then considering that 
the evidence is of no weight makes the order 
absolute. (’09) 10 Cri L Jour 297 (299):;3l All 458 (DB) 
*(Vol 4) 1917 Lah 243 (244): 1917 Pua Be No. 32 Ct-: 
18 Cri L Jour 888 * (Vol 15) 1928 Cal 96 (97) : 

28 Cri L Jour 859 (DB) * (’13)15 Cri L Jour 23 (23) 


(c) Where he confirms the preliminary order on the 
evidence recorded by another Magistrate. (Vol 9) 1922 
Bom 384 (384, 385) : 23 Cri L Jour 587 : 47 Bom 89 
(DB). 

(d) Where he drops the proceedings under this sec- 
tion without recording evidence as required by sub-S. 
(1). (Vol 7) 1920 Cal 834 (834, 835) : 22 Cri L Jour 
239 (DB) * (Vol 16) 1929 Cal 21 (21) : 30 Cri L Jour 
973 (DB). 

(e) Where he declines to take evidence because the 
objections were filed beyond the time allowed by the 
Court though filed before the case is actually taken up. 
(’68) 10 Suth W B Or. 27 (27) (DB). 

(f) Where he refuses to issue summons to the wit? 
nesses of the party showing cause in" order to compel 
their attendance. (’01-02) 6 Cal W N 548 (550). 

(g) Where he does not allow sufficient opportunity 
to the party to show cause by arbitrarily fixing the 
timelimit for the examination of his witnesses or 
otherwise. (’07) 5 Cri L Jour 1 (2)* (Vol 8) 1921 Cal 
118 (118) : 22 Cri L Jour 524 (DB) * (Vol 15) 1928 
Cal 879 (879) : 30 Cri L Jour 622 (DB). . 

(h) Where an order absolute is made without reaso- 
nable and sufficient grounds. (Vol 10) 1923 Oudh 22 

S : 24 Cri L Jour 494 *(’71) 7 Beng L B ; 5X6 (535) 
0 * (Vol 10) 1923 Oudh 152 (153) : 24 Cri L Jour 
635 *H1) 12 Cri L Jour 146 (148) (Lah). 

(i) Where the order contains no finding on the ques- 
tion of bona fides of the objection of the party showing 
cause. (Vol 10) 1923 Pat 540 (541) : 24 Cri L Jou* 
855 * (’98) 2 Cal W N 554 (556) (DB). 

(j) Where he decides on the. merits the question pi 
title without leaving the same to the decision of a Civil 
Court. (Vol XT) 1980 Cal 486; (486) : 57 Cal36S':,32 
Cri L Jour 38 (BB)> ( 2 3 4 05)S Cri L Jour 517 (518) : 28 
All 99 * (’03) *7 Cal W N 117 (118) (DB), • V : 

. (k) Where, when, the opposite party denies "the exis- 
tence of a public right in respect of the place in ques- 
tion, the Magistrate instead of proceeding under S. 
139A, passes an order under this section after taking 
evidence on both sides. (Vol 26) 1939 Mjad 465 
(466) : I L B (1939JMad 1030 : 40 Cri L Jour 813 
* (Vol 23) 1936 Pat 360 (361) : 37 Cri L Jour 
846. \ „ ' * , ;* r 

[4] Where the Magistrate has dropped proceeding 
under sub-S. (2), the High Court will not interfere and 
consider the value of evidence oh whioh the Magiatrate 
decided so to act. (*82) 8 Cal 883 (884) (DB). 
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Procedure where he 138. (I) On receiving an application under section 135 to appoint a 

claims jury. jury, the Magistrate shall 

(a) forthwith appoint a jury consisting of an uneven number of persons not less than five, 

of whom the foreman and one.half of the remaining members shall be nomipj*^ 
by such Magistrate, and the other members by the applicant ; 

(b) su mmo n such foreman and members to attend at such place and time As the Magia. 

trate thinks fit ; and 

(c) fix a time within which they are to return their verdict. 

(2) The time so fixed may, for good cause shown, be extended by the Magistrate. 

[1883 — S. 138 ; 1872— Ss. 523 paras 2, 5, 524; 1861 — S. 310.] 


SECTION 138— Synopsis. 

1. Object of the section. 

2. “Forthwith appoint”. 


5. Nomination of members of jury, how made.— 

[1] In making nominations of the jurors and of the 
foreman, the following should be noted by the Magis- 
trate: 


3. “The Magistrate”. 

4. “Uneven number of persons not less than five”. 

5^ Nomination of members of jury, how made. 

6. Duty'of jurors. 

7. Summons to jurors. 

,8. Fresh jury. 

’ 9. Pendency of Civil suits* 

10. Appeal and revision. 

1. Object of the section.— [1] The object in pro- 
viding for a jury is to check the summary and arbit- 
rary dealing with the rights of property. (1864-1866) 
2 Bom HCB Cr 384 (386) (DB). 

2. “ Forthwith appoint ”, — [I] When a person 
demands the appointment of a j ury, the Magistrate has 
no discretion to refuse to do so. (’09) 10 Cri L Jour 494 
(495) (DB) (Cal) * (’67) 8 Suth W R Cr 37 (37) (DB) 
* <>83) 2 Weir 63 (63) *(’85) 1885: Pun Re No. 42 Cr p 
89 (89) (DB) * (>87) 1887 Pun Re No. 19 Cr P 39 (39) 
(DB) * (Vol 28) 1941 Pat 370 (370) : 42 Cri L Jour 
784 (Even where there is no reliable evidence to sup- 
port the denial, appointment is compulsory)* (Vol 20) 
1933 Cal 318 (319) : 34 Cri h Jour 532 (DB) (Do). 

(2] &e cannot decide the matter by making a local 
inquiry himself. (*78) 2 Cal L Rep. 509 (509, 510). 

- [3] “Forthwith” merely means as soon as it is 
reasonable. (Vol 10) 1923 Lah; 525 (527) : 4 Lah 

324 : 24 Cri L Jour 457 (DB).; 

3. “The Magistrate".— [1] The Magistrate' who 
passed the conditional order under S. 133 cannot refer 
tha-matter for disposal to another Magistrate, if a jury 
i? demanded. (’98) 25 Cal 278 (280) (DB) * (Voi 14) 
1927 Pat 265 (266) : 6 Pat 428 : 28 Cri L Jour 910 * 
(Vol 7) 1920 Mad 378 (378, 379) : 43 Mad 316 ; 20 Cri 

Jour 761, 


(a) TJi e Magistrate cannot delegate the function to 
anyone else. (’89) 1889 Rat 460 (460) (DB). 

(b) He cannot nominate less than half the number 
of Jurors. (’81) 10 Cal L Rep 193 (196). 

(c) He cannot nominate entire jury himself. (Vol 15) 
1928 Lah 187 (188) : 28 Cri L Jour 1036. 

(d) He should not merely accept the persons put 
forwarfi by the complainant. (Vol 16) 1929 Bom 79, 
(80, 81) : 30 Cri L Jour 785 (DB) * (’96) 23 Cal 499 
(501) (DB). 

(e) 'He should not select persons who will be interested 
in upholding his conditional order. (*99) 26 Cal 869 
(870) (DB) * (Vol 18) 1931 All 257 (258): 32 Cri L Jour 
595 * (’74) 21 Suth WR Cr 43 (43) (DB). 

(f) He should not select friends and supporters of the 
complainant. (Vol 1) 1914 All 491 (492) : 87 A11 26 *. 
16 Cri L Jour 40. 

(g) The complainant and his witnesses must not be 
appointed. (’74) 22 Suth WR Cr 47 (47, 48) (DR). 

[2] Any irregularity with regard to a nomination 
of the jury invalidates the proceedings and cannot be 
cured under S. 537. (Vol 17) 1930 Pat 199 (200) ; 31 
Cri L Jour 53 * (Vol 16) 1929 Bom 79 (80) : 30 <M 
L Jour 785. 

[But see (Vol 20) 1933 Pat 676 (677) : 35 Cri 
L Jour 54]. 

[3] The Magistrate has no jurisdiction to veto the 
nomination by the applicant of any person as a juror. 
(’97)1897 Pun BeNo. 4 Or p 7 (8)* (’74) 21 Suth WR 
Cr 43 (48, 44) (DB). 

[4] The appointment of the jury cannot be made by 
ballot from the ordinary list of jurors. (*71) 7 Beng LR 
516 (539) (DB). 

[5] Every appointment or cancelment of the jury 

should be made in the presence of parties. (’80) 5 Cal 
875(876) (DB). , , ^ 


‘ 4. “Uneven number of persona not less than 
A jury of only three persons will not be a 
properly eonstituted one and an order based on the 
Of such a jury will be invalid. (*21) 22 Cri L 
(512) (DB) (Cal). 

- I one but of the five jurors dies, or is ill 

Or refuses to act , or for some other clause remains 
absent, the decision of the jury will be wholly void and 
the Magistrate -cannot act upon that finding. (’ID) 11 

§ Jj Jour 492 (402) (BB) (Cal) * f 01) 23 All 159 
) (DB) * f85) |1 Dal 84 (85> (DB) *(’86) 13 Cal 


t>. i-»uty of Jurors.— [1] The jurors, should act 
together and not as partisans and should give their 
verdict of deliberation. (’96) 18 All 168 (159) * (’75) 
25 Suth WE Or 4 (5). , 

7. Sammons to jurors.— [I] The time when and 
tbe plaoe where tne juror is to attend should be 
specifically mentioned in the summons. (‘82)! 5 All f'i Of. 

8. Fresh jury — £1] Magistrate may appoint fresh 

jury tor the following reasons *s ■ . - , 

Perverse refusal By jury to reiaiaiverdioi' (V«i# 
1922 AH 297 (397).; 44 All 575 ; 23 <&* L -•**«•. gffi 
(DB) # .(’85) 11 Cal 84 (85) (DB). 
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139. (I) If the jury or a majority of the jurors find that the order of the Magistrate 

Procedure where jury is reasonable and proper as originally made, or subject to a modification 
dads Magistrate's order which the Magistrate accepts, the Magistrate shall make the order 
to be reasonable. absolute, subject to such modification (if any). 

(2) In other cases no further proceedings shall be taken under this Chapter. 

'^[1882— $. 139, 1872— Ss. 523 paras 3, 5, 526; 1861— B. 312.] 

a [139&. (I) Where an order is made under section 133 for the purpose of preventing 
Procedure -where exis- obstruction, nuisance or danger to the public in the use of any way, river, 
tence of public right is channel or place, the Magistrate shall, on the appsarance before him of 
denied, the person against whom the order was made, question him as to whether 

he denies the existence of any public right in respect of the way, river, channel or place, and if he 
does so, the Magistrate shall, before proceeding under section 137 or section 138, inquire into 
the matter. 

Section 138 (oontd.) 


(b) Failure of jury to send verdict within the time 
fixed. (’08) 8 Ori L Jour 233 (234, 235) (DB). 

(c) Where the report is illegal or defective because 
of the non-participation of some of the jurors. (Vol 7) 
1920 Cal 161 (161) : 21 Ori L Jour 448 (DB). 

9. Pendency of civil suits [l] Pending of civil 

suit in respect of the right will not preclude the Magis- 
trate from acting under this section. (Vol 20) 1933 Cai 
318 (319) : 34 Ori L J 532. 

[2] In the absence of urgency or imminent danger 
to public interests the Magistrate should refrain from 
acting under this section pending a Civil Suit in respect 
Of the right. (’97) 1897 Pun Re No. 4 Cr p 7 (9).j 

10. Appeal and revision. — [1] The High Gourfc can 
call for the reoords and revise the orders passed under 
this section. (*74) 21 Suth WR Cr 43 (43) (DB). 

SECTION 139— Not© 1, 

[1] Only a Magistrate, sitting, with a jury, that- has 
power to modify an order under S. 183 before making 
it absolute and not when he acts singly under 8. 137. 
(Vol 30) 1943 Mad 335 (336) : 44 Ori L Jour 545. 

[2] Where out of the jurors nominated one or more 
of them do not take part in the inquiry and report, the 
verdict of those who take part is not a finding of a 
“majority”. (Yol 29) 1942 Pat 468 (469) : 43 Cri L Jour 
423 * (’10) It Ori B Jour 402 (402) (DB) (Cal) (One ill 
and did not aot> * (Vol 7) 1920 Cal 161 (161) : 21 Ori 
B Jour 448 (DB) (One juror absent) * (Yol 9) 1922 All 
297 (297) : 44 All 575 : 23 Ori L Jour 276. 

[8] Where a person who has already expressed his 
opinion in the matter is included in thejury, the verdict 
of the jury or of a majority of the jurors is illegal and 
cannot be acted upon. (Yol 27) 1940 Pat 717 (717) : 42 
Cri B Jour 202 ((Vol 7) 1920 Cal 161: 21 Cri B Jour 448 
relied on). 

[4] Disobedience of an order made absolute on the 
defective verdict of the jury cannot be punished under 
B. *88 IPO. (’81) 10 Cal B Rep 193 {196), 

[5] Three of seven juorrs appointed holding the 
order reasonable and three others holding it Unreasona- 
ble-Remaining juror holding it not necessary — Held 
that majority verdict was against the order. (’76) 25 
Both WR Or 31 (32) (DB). 

[6] TheJury ianot bound to take evidence in arriving 

a finding. (’08) 8 Cri B Jour 1 (3) : 30; All 364. 

‘ iBttts©0(’99) 26Cai 869 (870) (DB) * ( 02) 6 Cal 
m m (887) (DB)]. . 

; The finding of the Jury becomes illegal in the 
^Mowing circumstances : 

'fj£Ka) Where separate and independent judgment is given 
Wtboht material ctrasfilt^ion. f96) IS AH 158 (159). 


(b) Where some juror blindly endorse the opinion of 
the others. (’76) 2 5 Suth WR Cr 4 (5) (DB). 

[8] Recommendations of the Jory do not constitute a 
contract between the parties and can only be enforced 
under S. 140 sub-section (2). (Yol 3) 1916 Pat 264 (266): 
18 Cri L Jour 305. 

[9] Objections to the verdict of the Jury should be 
speoifio and such as to lead to the conclusion that the 
Jury did not exercise their discretion at all or that the 
discretion was not properly exercised. (’75) 23 Suth WB 
Cr 15 (15). (DB). 

[10] A Magistrate cannot transfer the case to any 
other Magistrate after appointing the Jury. (Vol 
7) 1920 Mad 378 (379): 43 Mad 316: 20 Cri L Jour 761. - 

[11] On a verdict by the Jury that the order is 
reasonable and proper the order should be made 
absolute. (’74) 22 Suth WR Cr 86 (86) (DB) * (*77) 1 
Shome BR 11 (12) * (*82) 2 Weir 59 (59) (DB) * (*09) 
10 Cri L Jpur 210 (211) (DB) (Cal). (He -cannot refuse 
to do so on the ground that the verdict is inconsistent) 

* (1864-66) 2 Bom HCR 384 (388) (DB) (Do). 

[12] The order cannot be made absolute against the 

verdict that it is unreasonable. (*Q6) 10 Cal W‘N‘ lxxxvil 
(DB) * (*01) 5 Cal WN 566 (567). . _ , 

[18] Modifications suggested in the order— Magis- 
trate can confirm the order only with those modifica- 
tions. (Vol 12) 1925 Cal 399 (400) : 26 Cri B Jour 517 
(DB). 

[14] Magistrate cannot take further proceedings 
where the Jury finds the order unreasonable or suggests 
some modifications which he is not prepared to accept. 
(Yol 29) 1942 Mad 113 (114) : 43 Cri B J6ur 314 * 
(’69) 12 Suth WR Cr 28 (29) (DB) * (’74) 21 Suth WR 
Cr 10 (10) (DB) * (’87) 1887 Rat 336 (336) (DB). 

[15] Where the Jury is defectively constituted. or 

where they have exceeded their powers in material ,res- t 
peets the verdict should be rejected and fresh Jury 
should be constituted. (Yol 27) 1940 Pat 717 (718) ; 42 
Cri B Jour 202. ‘ ~ 

[16] No appeal lies from the decision - of a -jury ap- 

pointed to consider whether the order of the Magistrate 
iB reasonable and proper. {’71) 16 Suth WR Cr 56 (57) 
(DR). * 

[17] The District Magistrate has no jurisdiction to 
call for the records of the jury and examine the same 
under S. 435. (’87) 1887 Rat 336 (336) (DR). 

SECTION 139 A— Synopsis, 

1. Scope and object. 

2. The Magistrate shall question as to existence Of 

public right. " ■ T< 

3. ‘‘Shall enquire into the matter,” 

£. Delegation of enquiry. . 



2568 


[THE CODE OF] CRIMINAL PROCEDURE, 1898 


[S. 139A] 

( 2 ) If in such inquiry the Magistrate finds that there is any reliable evidence in support 
such denial, he shall stay the proceedings until the matter of the existence of such right has bo 
decided by a competent Civil Court ; and, if he finds that there is no such evidence, he sh 
proceed as laid down in section 137 or section 138, as the case may require* 

(5) A person who has, on being questioned by the Magistrate under sub-section ' ( 1 ) failgfl. 
deny the existence of a public right of the nature therein referred to, or who, having made su 
denial, has failed to adduce reliable evidence in support thereof, shall not in the subsequs 
proceedings be , permitted to make any such denial, nor shall any question in respect of t 
existence of any such public right be inquired into by any, jury appointed under section I88*y 

[a] Inserted by the Code of Criminal Procedure (Amendment) Act, 1923 (18 [XVIII] of 1923), S. 28. 


Section 139A {contd.) 

5. Reliable evidence— Sub-section (2). 

6, "Shall stay proceedings’*. 

,7. Until deoided by a competent Civil Court. 

8. Procedure where there is no reliable evidence. 

9. Consequences of failure to deny the public 

right. 

10, . Revision. 

„ ,1* Scope and Object.— [1]* Where the public right 
is denied the Magistrate must stay proceedings 
and refer the matter to Civil Suit irrespective of 
whether the, ‘claim is bona fide or not, provided there is 
reliable evidence in support of the denial. (Vert 96) 
1939 All 187 (187) : 40 Ori L Jour 375 * (Vol *26) 
1939 bah 452 (453) t 40 Gri L Jour 933 * (Vol 25) 
1938 Nag 512 (512): 89 Cri L Jour 791: ILR (1939) Nag 
600 * (Vol 13) 1926 Pat 170 (171) : 4 Pat 783 : 27 Cri 
L Jour 9 (DB) * (Vol 17) 1930 Cal 486 (486) : 57 Cal 
363 : 32 'prf h Jour 33 (DB) * (Vol 20) 1933 Cal 790 
(790, 791) : 35 Cri L Jour 89 (DB). 

[But sec (Vol 32) 1945 Nag 226 (229) : ILR (1945) 
Nag 461 : .47 Ori L Jour 217 (The denial of public right 
must be made in good faith. If it is only made as a 
pretext to oust the jurisdiction of the Magistrate, 

1 ~ U1 nofc a PP 1 y (Vol 30) 1933 Nag 267 ; 29 

Nag LR 361 : 35 Cri L Jour 145 referred)]. 

[2] If the Magistrate were to try and weigh the evi- 
dence m order to determine the truth of the denial his 
euhsequent proceedings would be a nullity, (Voi 28) 

: 42 W b* 0 ™ 34 * (Vol 32) 1945 
( 1945 > N *g 461 - 47 Ori L Jour 
0ri ** Jour 413 ( 41s ) * (Vol 18) 

1931 Cal 2 (3) : 32 Cri L Jour 189 (DB), 9 

[3] The section does not apply to cases where such 

p * rl u Public right but denies only the fact 

of obstruction. (Vol 32) 1945 Nag 226 (227): ILR (1945) 

? J . our 217 ?( Voi 23) 1936 Pat 409 
8 judgment in this case is an obvious 
•mistake for S. 1891) *{Vol 13) 1926 All 157 (157) • 27 

* ■£?“** ®Wot 16) 1929 Oal 507 (508) : 57 Oal 
26? : 81 Ori h Jour 973 (DB). - 

4-' ri 8 hi Gaoled must olaarly be the right which 

® been; obstructed. (Vol 82) i9<5Nag226 

■]$ under S. 188 passed and appearance by 

pmy— Procedure under this section should be followed 
SS il^ e i l “*.P naer S - 137 and 138, . (Vol 26) 1939 
,1° 0ti L Joar 813 : *E® (1989) Mad 
SM“) J® 38 >U 653 (654) : 40 Or! L Jour 148 
Lah67$ (677) : 38 Cri L Jour 1056 

23T193I **!$?, 38 0ri E J(, w 29 * (Vol 

338 (861) ; 37 Cri' L Jour 846 ©fVol 191 
ill 33 4^ 388 ( 336 )» 33 dri ll Jour 618. , - r 


[6] Party can claim enquiry under S. 137 or S. 1 
evon though Magistrate under this section finds ti 
there is no reliable evidence in support of the deni 
(Vol 28) 1941 Pat 370 (870) : 42 Cri L Jour 784 *0 
20) 1938 Cal 318 (319) : 34 Cri L Jour 532 (DB). 

[7] The section does not give the right to a eo 
plainant to oompel the Magistrate to hold an enqni 
into the rights of the parties concerned, (Vol 24) 19 
All 785 (786) : 39 Cri L Jour 148. 

2. The Magistrate shall question as to existen 
of public right. — [1] It is obligatory on the Magfstce 
to question the party on his appearance as to whati 
he denies the existence of the public right whether t 
party himself raises the objection or not. (Voi 28) 19 
Pat 38 (39) : 42 Cri L Jour 34*(Voi 25) 1938 All 6 
(654) : 40 Cri L Jour 143*(Vol24) 1937 All 653 (658 
(Vol 18) 1931 Cal 2 (2) s 32 Ori L Jour 189 (DB) 

17) 1930 Pat 199 (200) : 31 Cri L Jour 53* (Vol ] 
1928 Lah 856 (857) : 10 Lab 151 : 29 Cri L Jour 6 
*<Vol 18) 1031 Lah 62 (63) ; 32 Cri L Jour 621 *0 

18) 1931 Oudh 397 (397) : 32 Cri L Jour 1165. 

[2] Party admitting the right but denying ( 
struction—iOmiseion to question him about the right 
only an irregularity curable under S. 587* (Voi 30) 19 
Pat 3 (4) : 43 Cri L Jour 923 *{Vol 16) 1929 Cal 5 
(507, 508) : 57 Cal 262 : 31 Cri L Jour 973 (DB). 

[3] When a party, on appearance, puts in a sta 
menfc denying the existence of any public right, it 
not necessary for the Magistrate to put any question 
that respect. (Vol 32) 1945 Pat 309 (311) : 24 Pat 1 
(DB). 

[4] Written statement ambiguous on the question 
denial of public right— Magistrate questioning him 
the subsequent hearing— Held irregularity was cum 
under S. 537. (Voi 32) 1945 Nag 226(228); XJ 
(1945) Nag 461 47 Ori L Jour 217, 

[51 Whether a right is a public right or not i 
question of fact. (Vol 26) 1939 Pat 460 (461) ; 18 3 
76 : 40 Cri L Jour 887 (DB). ; 

3. 0 Shall enquire into ‘ the matter”. -^[1]? 
Magistrate has to enquire only with a view ‘ to, find < 
if there is reliable evidence supporting the claim a 
not whether the claim is bona fide. (Vol 20), 1933J 
790 (790, 791) : 85 Cri L Jour 89 (DB) *(Vd 18) U 
Lah 62 (63) : 82 Ori L Jour 621 *(Vol 16) 1928 1 
856 (857) ; 10 Lah 151 ; 29 Cri t Jour 698 *(Voi! 
1933 All 615 (616): 55 All, 866 ; 35 Cri L Jou 
*(Vol 12) 1925 All 311 (313) ; 26 Cri L Jour 87$ #C 
20) 1933 Pat 676 (676, 677) : 85 Ori L Jour 54. * 

[2] This enquiry should be kept quite, distinct fr< 
the enquiry which may be held later under S. 137 
the absence of, prima facie reliable evideneein supp 
of the denial of the public righs. (Vol 15) 1928 

($79) ; so Qtiuimmpfy: * 
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Section 139 A (contd.') 

[3] In deciding whether the party has a supportable 
case for his denial the Magistrate has an absolute dis- 
cretion as to how far he will go and upon what 
materials he will act. (Vol 16) 1929 All 220 (221) : 30 
CidLi^our 670. 

[4] " It is not the duty of the Magistrate to be satisfied 
whether the opposite party has succeeded in proving 
the non-existence of public right but he should only 
see if there is reliable evidence in support of the denial. 
(Vol 23) 1936 All 356 (357) : 87 Ori L Jour 343 : 58 
All 739 ©(Vol 25) 1938 All 653 (654) : 40 Cri L Jour 
143 *(Vol 15) 1928 Lah 856 (857) : 10 Lah 151 : 29 
Cri L Jour 698 ©(Vol 18) 1931 Cal 2 (3) : 32 Cri L 
Jour 189 (DB) ©(Vol 20) 1933 Nag 267 (268) : 29 Nag 
LB 361 : 35 Cri L Jour 145. 

[5] The party denying the public right must be 
called upon to produce evidence in support of such 
denial and such evidence must be legal evidence. 
(Vol 18) iy31 Cal 527 (527) ; 58 Cal 461 : 32 Cri L 
Jour 1187 (DB). 

[6] The Magistrate may allow the cross-examination 
of witnesses adduced in support of the denial. (Vol 25) 
1938 All 653 (654) : 40 Cri L Jour 143 ©(Vol 18) 
1931 Cal 527 (527) : 58 Cal 461 : 32 Cr L Jour 1187 
(DB). 

[7] The enquiry is of la summary nature the party 
complaining of obstruction should not be required to 
adduce evidence toicounteract the evidence in support 
of denial. (Vol 25) 1938 All 653 (654) : 40 Cri L Jour 
143 ©(Vol 23) 1936 All 356 (357) : 37 Cri L Jour 343 : 
58 All 739 ©(Vol 18) 1931 Cal 527 (527) : 58 Cal 461 : 
32 Cri L Jour 1187 (DB). 

[8] The provisions of this section are mandatory 
and cannot be waived by the party. (Vol 17) 1930 Lah 
1046 (1047) : 32 Cri L Jour 250. 

[9] Where the Magistrate proceeds to make the 
order absolute on the waiver of enquiry by the party, 
he acts without jurisdiction. (Vol 29) 1942 Pat 468 
(469) : 43 Cri L Jour 423 ©(’41) 42 Cri L Jour 413 
(413) (Pat) ©(Vol 28) 1941 Pat 38 (39): 42 Cri L 
Jour 34 ©(Vol 28) 1941 Oudh 271 (272) ; 42 Cri L Jour 
241. 

[10] ‘‘Shall enquire into the matter’* means that the 
Magistrate Jhas to hear evidence produced by the 
petitioner before proceeding. (Vol 29) 1942 ( Pat 468 
(469) ; 43 Cri L Jour 423. 

[But see (Vol 28) 1941 Oudh 271 (272) : 42 Cri L 
Jeur 241]. 

[11] Though the Magistrate does not record a 
definite finding in terms of S. 139A sub-s. (2) if the 
record shows that he did in fact find that the denial 
was well founded the requirements of this section would 

, be satisfied. (Vol 23) 1936 All 150 (151): 37 Cri L 
Jour 422. 

4, Delegation of enquiry.— [1] The enquiry can- 
not be delegated to another by 'the Magistrate before 
whom the party appears under an order under S. 133. 
(Vol 16) 1929 Cal 813 (813) : $7 Cai 666 : 31 Cri L 
Jour 673 (DB). 

iu See however (Vol 32) 1945 Pat 316 (316, 317) : 

- : 24 Pat 28 : 47 Cri L Jour 179 (DB) ]. 

v [2] The enquiry heed not be necessarily held by the 
k; Magistrate who passed the conditional order by which 
F c jtfee party may be asked to appear before some other 
^ Magistrate. (Vol 24) 1937 Lah 676 (677) : 38 Cri L 

* V : 


5. Reliable evidence — Sub-section (2). — [1] The 
Magistrate should only take the evidence in support of 
the denial and see whether as it stands he could come 
to the conclusion that the evidence was reliable. (Vol 
25) 1938 All 653 (654) : 40 Cri L Jour 143 ©(Vol 24) 
1937 All 12 (13) : 38 Cri L Jour 200 ©{Vol 15) 1928 
Lah 664 (665) : 29 Cri L Jour 254 ©(Vol 13) 1923 Pat 
170 (171) : 4 Pat 783 : 27 Cri L Jour 9 (DB) ©(Vol 21) 
1984 Cal 545 (546) : 61 Cal 390 : 35 Cri L Jour 1374 
(DB) ©(Vol 21) 1934 Pat 438 (439): 36 Cri L Jour 
367. 

[2] “Reliable evidence” as used in the section does 
not mean evidence which definitely establishes the title 
to the land but only that on which the Court can 
place reliance. (Vol. 24) ^1937 £ All 12 (13) : 38 Cri L 
Jour 200. 

[3] The test of ' reliability ! is to see whether the 
evidence is such that if unrebutted it will prove the 
non-existence of the public right. (Vol 26) 1939 Pat 
460 (462) : 18 Pat 76 : 40 Cri L Jour 887 (DB). 

[4] The following have been held to be reliable 
evidence : 

(a) Public records. (Vol 12) 1925 Cal 268 (268) : 
25 Cri L Jour 1080 (DB) ©(Voi 14) 1927 Lah 745 
(746) : 28 Cri L Jour 247 ©(Vol 18) 1931 Cal 2 (2) : 

32 Cri L Jour 18 9 (DB)©(Vol 19) 1932 Oudh 118 (120): 
7 Luck 533: 33 Cri L Jour 809© (Vol 22) 1935 Pat 
218 (219): 36 Cri L Jour 1051. 

(b) Long user of the property by the person claiming 

it. (Vol 32) 1945 Pat 309 (310, 311) : 24 Pat 104 (DB ) 
©(’41) 42 Cri L Jour 401 (401) (Pat). ■ : < 

[5] The evidence has to be considered as a whole 
and if it contains anything which suggested a refuta- 
tion of the claim the Magistrate is not ousted of his 
jurisdiction. The evidence as to denial of the public 
right must be taken as a whole and if it' contains also 
a refutation of the claim made, then the suggested 
inference does not follow and the jurisdiction is not 
ousted. (Vol 82) 1945 Pat 309 (310, 311) ; 24 Pat 104 
(DB). 

6. “Shall stay proceedings’'. — [l] The Magistrate 
has no dispretioa in the matter of staying proceedings 
when there is reliable evidence. . (Vol 26) 1939 Mad 465 
(466): 40 Cri L Jour. 813 : ILR (1939) Mad 1030 © 
(Vol 26) 1939 Pat 460 (462): 40 Cri L Jour 837 ; 18 Pat 
(76) (DB) © (Vol 26) 1939 All 187 (188) : 40 Cri L Jour 
375 © (Vol 25) 1938 Nag 512 (512) : 39 Cri L Jour 
791 : 1 L B (1939) Nag 600 © (Vol 20) 1933 All 615 
(616) ; 55 All 866 : 35 Cri L Jour 4 * (Vol 12) 1925 
Cal 268 (268) : 25 Ori L Jour 1080 (DB) * (Voll6) 
1928 Lab 856 (857) : 10 Lah 151 : 29 Ori L Jour 698® 
(Vol 18) 1931 Lah 62 (63) : 32 Cri L; Jour 621 ®. 
(Vol 19) 1932 Oudh 118 (119, 120) : 7 Luck 583 i 33. 
Ori L Jour 809 * (Voi 19) 1932 Oudh 120 (120, 121) : 

33 Cri L Jour 384 * (Vol 20) 1938 Cal 79b (791) ; 35 

Cri L Jour 89 (DB) ® (Vol . 22) 1935 Pat 138 (139) T 
86 Cri L Jour 588. - : ; ‘ 

[2] The Court is .not, however, directed to quash the 
proceedings altogether but only to stay the same until 
the adjudication by a Civil Court. (Vol 16) 1929 All 
220 (222)- : 30 Cri L Jour 670 ® (Vol 22) 1935 Ail 79 
(80) : 86 Cri L Jour 144. 

[3] The proceedings can be stayed ior a definite 
time to establish the right in Civil Court. (Vol 16) 1929 
All 709 (709) : 51 All 890 : 81 Cri L Jour 1004 ® 
(Vol 9) 1922 Oal 59 (64, 67) : 49 Cal 682 : 23 Cri L 
Jour 353 (PB) * (Vol 16) 1929 Oudh 85 (86) ; SO Cri 

It Jour 360. 


822 A. M. 




2570- [THE CODE OF] CRIMINAL PROCEDURE* 1898 [S. Uo] 

140. CO When an order has been made absolute under section 136, section 137 or section 139 , 
Procedure on order the Magistrate shall give notice of the same to the person against whom 
being made absolute. the order was made, and shall further require him to perform the act 
directed by the order within a time to be fixed in the notice, and inform him that, in case of die. 
obedience, he will be liable to the penalty provided by section 188 of the Indian Penal Code. 




Section 139A (contd.) 

[ 4 ] Where the party fails to move the Civil Court 
within a reasonable time the order may be made abso- 
lute. (Vol 2 ) 1915 Cal 168 (169): 15 Cri L Jour 698 : 42 
Cal 158 -(DB). 

7. Until decided by a competent Civil Court.— [1] 
There is nothing in* the section which entitles the 
Magistrate to say which party should file the suit. 
(Vol 25) 1938 Nag 512 (512) : 39 Cri L Jour 791 : ILR 
(1939) Nag 600 * (Vol 17) 1930 All 658 (658) : 52 All 
592 : 31 Cri L Jour 839 * (Yol 14) 1927 Lah 227 (228) : 
28 Cri L Jour 863 * (Yol 16) 1929 All 200 (222) : 30 
Cri L Jour 670 8 (Voi 22) 1935 All 79 (79, 80) : 86 Cri 
L Jour 144. 

[But see (Yol 16) 1929 All 709 (709) : 51 All 890 : 
31 Cri L Jour 1004 (In the circumstances of this case 
complainant was directed to file the suit).] 

[2] Under the law, as it is, it is the party moving 
for proceedings under S. 183 or somebody interested in 
asserting such right who has got - to go to the Civil 
Court to establish its existence and not for the opposite 
rty to go to the Civil Court to disprove its existence, 
ol 21) 1934 Cal 545 (546) : 61 Cal 390 : 35 Cri L 
Jour 1374 (DB). 

[ 8 ] By the stay the Magistrate ousts his own juris- 
diction to decide anything about title including the 
question of onus of proof. (Yol 14) 1927 Lah 227 (228): 
28 Cri L Jour 363. 

8 . Procedure where there is no reliable evi- 
dence.— 1 1 ] Magistrate finding that there is no 
reliable evidence must record his reasons for the find- 
ing and decide the case under 8 . 187 or 138 without 
any reference to the claim. (Yol 26) 1939 All 116 (117)-: 
40 Cri L Jour 286 * (Yol 20) 1933 All 615 (616) : 55 
All 866 : 35 Cri L Jour 4* (Yol 20) 1933 Cal 790 
(791): 35 Cri L Jour 89 (DB) * (Vol 15) 1928 Lah 
856 (857) : 10 Lah 151 : 29 Cri L Jour 698 * (Vol 17) 
1930 Lah 1046 (1047, 1048): 32 Cri L Jour 250 * 
(Yol 21) 1934 Pat 145 (145) : 35 Cri L Jour 488. 

[2] In a case where the Magistrate proceeds under 

S. 137 or 138 the mere fact that the party has filed a 
civil suit to establish his right is no ground for stay of 
proceedings. (Yol 21 ) 1934 All 131 (132) : 35 Cri L 
Jour 1445.- ' 

; [3] The case after the inquiry under 9. 139A may 
be transferred to another Magistrate for disposal under 
8* 137 or 138. (Yol 30) 1943 Pat 115 (116) : 21 Pat 
759 ; 44 Cri L Jour 364 (DB) ((Yol 14) 1927 Pat 265 : 
6 Pat 428 : 28 Cri L Jour 910, followed). 

; 9. Consequences of failure to deny the public 

right*— [ 1 } Failure to deny the public right - Question 
oshhot be raised in revision. (Yol 30) 1943 Pat 32 
(38) : 4B CriL Jour 903. 

Whore the Jury enquires into the question of 
publicright after the failure of party to deny, their 
report will be illegal. (Yol 27} 1940 Pat 717 (718) : 
42;Cri I* Jour 202. 


(171) : 4 Pat 783 : 27 Cri L Jour 9 (DB) * (VoU 4 ) 
1927 Lah 745 (746) : 28 Cri L Jour 247 * (Yol 19) 
1932 Oudh 118 (120) : 7 Luck 583 : 33 Cri L Jour 809, 

(b) Proceeding under S. 137 or 188 without the 
enquiry under this section or passing final orders 
under these sections. (Yol 26) 1939 Lah 452 (453) : 40 
Cri L Jour 933 * (Yol 15) 1928 All 627 (629) : 50 All 
871 : 29 Cri L Jour 661 * (Yol 17) 1930 Lah 1046 
(1047, 1048) : 32 Cri L Jour 250 * (Voi 17) 1930 Pat 
199 (200) : 31 Cri L Jour 53 « (Vol 20) 1933 All 615 
(616) : 55 All 866 : 35 CriL Jour 4 * (Yol 13) 1926 All 
390 (392) : 27 Cri L Jour 473 (Passing final order under 
S. 137 or 138 without enquiry under this section) $ 
(Vol 17) 1930 Cal 486 (486) « 57 Cal 368 :32 Cr.L 
Jour 33 (DB) (Do)*(Vol 20 ) 1933 Cal 790 (791) : 35 Cri 
L Jour 89 (DB) (Do) * (Vol 20) 1933 Cal 790 (791) : 35 
Cri L Jour 89 (Do). 

(c) Where order is passed on the test of bona fides of 
claim and not on the test of existence or otherwise of 
reliable evidence (Yol 19) 1932 All 366 (367): 33 CriL 
Jour 618 *(Vol 17) 1930 Cal 144 (144): 31 Cri L Jour 
767 (DB). 

(d) Delegation of enquiry to a subordinate Magis- 
trate is wrong. (Vol 16) 1929 Cal 813 (813) : 57 Cal 
666 : 31|Cri L Jour 673 (DB). 

(e) Where the order negatives the rights given under 
S. 138. (Yol 20) 1933 Cal 318 (319) : 34 Cri L Jour 
532 (DB). 

(f) Where the Magistrate fails to ask the party 

whether he denies the public right or to ask him to 
produce evidence in support of denial. (Vol 18) 1931 
Oudh 397 (397) : 32 Cri L Jour 1165*(Voll8) 1931 
Lah 62 (63) : 82 Cri L Jour 621. / 

[See however (Yol 30) 1943 Pat 3 (4) : 48 CriL 
Jour 923).] 

[2] No revision will lie where the finding of the 
Magistrate is not perverse. (Vol 33) 1946 Oudh 108 
(110) : 47 CriL Jour 306 * (Vol 33) 1946 Cal 302 
(304) : 47 CriL Jour 320 (DB). 

SECTION 140— Synopsis 
1 . Scope of the section. 

- 2. Notice. 

8 . Notice under S. 187, by whom to be given* 

4. Non -compliance with notice/ effect of, 

5 . “ Ts not performed within the time fixed.” 

6 . Death of person against whom conditional order 
is made- 

7. Costs, 

8. “Movable property”, meaning of. 

9. Suit in respect of acts done under the section. 

1. Scope of the section,— [ 1 ] Order under S, 135 
not made absolute under S. 139 (X) — Further proceed- 
ings dropped under sufe-S. ( 2 ) of that section— This sec-^ 
tion does not apply —Magistrate cannot pass. any further 
orders for the removal of the obstruction* (Yol 29) 
1942 Mad 113 (114) : 48 Cri L Jour 314. . v , 


' YJ/ 10. Revision.— [1] High Court will revise the order 
Ot tbe lower Court itt the following cases: 

(a) Where order is tpassed on merits without staying 
^fihen there is reliable evidence (Yol 13) 1926 Pat 170 


2. IVotice. — [1] The provisions of the section as 
to the issue of notice pare mandatory. (Yol 10) 

Cat Vtt (787) : 5S Cal 1088 : 32 Cri u Jour 1240 (DB). 
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(P) If such act is not performed within the time fixed, the Magistrate may cause it to be 
Consequences of dis- performed, and may recover the costs of performing it, either by the sale 
obedience to order. 0 f an y building, goods or other property removed by his order, or by the 

distress and sale of any other movable property of such person within or without the local limits 
Magistrate’s jurisdiction- If such other property is without such limits, the order shall 
authorize its attachment and sale when endorsed by the Magistrate within the local limits of whose 
jurisdiction the property to be attached is found. 

( 3 ) No suit shall lie in respect of anything done in good faith under this section, 

[1882— S. 140 ; 1872— Ss. 525, 526; 186WS. 311.] 

141* If the applicant, by neglect or otherwise, prevents the appointment of the jury, or if 
Procedure on failure to from any cause the jury appointed do not return their verdict within the 
appoint jury or omission time fixed or within such further time as the Magistrate may in his dis- 
to return verdict. cretion allow, the Magistrate may pass such order as he thinks fit, and 

such order shall be executed in the manner provided by section 140. 

[1882— S. 141; 1872-S. 523 para 4; 1861— S. 310.] 


Section 140 (contd.) 

[2] Magistrate cannot direct the manner in which 
the nuisance h to be removed (’97) 25 Cal 425 (431) 
(DB). 

3. Notice under Section 137, by whom to be 
given. — [1] Where a conditional order directs a per- 
son to appear before a Magistrate other than the 
Magistrate issuing the order and the former after 
enquiry under S. 137 makes the order absolute, it is he 
who is entitled to issue the notice under this section 
and not the Magistrate who originally issued the 
conditional order. (’86) 9 Mad 201 (202) (DB) *(’99) 2 
Weir 6i (61) (DB), 

4. Non-compliance with notice, effect of. — [1] 
After a notice, issued under this section to a party, 
temporary injunction was issued in a civil suit res- 
training him from performing the acts ordered to be 
done by the notice— Court can desist from taking any 
further proceedings * against him under this section 
until the conclusion of the civil suit. (Yol 18) 1931 Cal 
787 (787) : 58 Cal 1088 ; 32 Cri L Jour 1240 (DB). 

[2] Magistrate cannot refuse to enforce the orders 
of his predecessor on the ground that they were not 
legal or valid,. (Yol 10) 1923 Cal 589 (589) ; 24 Cri L 
Jour 317 (DB). 

[3] A refusal to enforce an order on the ground that 
such enforcement has beeeome unnecessary is not 
Ultra vires, (Yol 3) 1916 Pat 264 (266) ; 18 Cri L 
Jour 305. 

[4] The question as to the validity of an order passed 
under S. 133 cannot be raised in a trial for an offence 

, under S. 188, Penal Code, for disobedience of the order. 
(Yol21) 193iCal:242 (242) : 60 Cal 1336 : 35 Cri L 
Jour 778 (DB). 

[But see (’81) 10 Cal L Rep 193 (196) * (’83) 12 
Cal D Rep 231 (232) (DB>.] 

5. “ Is hot performed within the time fisted'^— 
[1] The time ip be allowed for removing the nuisance 

, is within the discretion of the Magistrate who should 
consider the danger and inconvenience to the public. 
4’§2) 2 Weir 59 (59) (DB). ; 

[2] Where the Court fixes a time for the removal of 
. the nuisance, no action can be taken by the Magistrate 
for non-compliance with the notice before the expiry of 
the period fixed. (’82) 1882 AU WN 232 (233). 

6. Deatn of person against whom conditional 
0r4er is made,— [1] Where the person against whom 


an order for removal of nuisance is made dies, the 
order ceases to have any force, and no further steps as 
provided by this section can be taken against his legal 
representatives. (Yol 15) 1928 All 300 (301): 29 Cri L 
Jour 445. 

7. Costs. — [1] Recovery of the cost3 from a party 
who was not actually served with notice of the proceed- 
ings is unjust. (Yol 14) 1927 Cal 70(71): 28 Cri L 
Jour 80 (DB). 

8. “Movable property.” meaning of, — [1] The 
words “movable property’Nin this section mean tangible 
movable property. (Vol 4) 1917 Mad 748 (749) : 18 Cri 
LtJour 1 (DB). 

9. Suit in respect of acts dona under the section. 
— [1] A suit for damages will not lie in respect of any- 
thing done in good faith. (’88) 15 Cal 460 (469) (FB). 

[2] A suit to set aside 'the order of the Magistrate or 
to prevent him from carrying his order into effect, is 
barred. (70) 12 Suth WRFB 18 (19, 20) (FB) (7 Suth 
WR 95 overruled) * (Vol 3) 1916 -Pat 264 (266) : 18 Cri 
L Jour 305 * (Yol 27) 1940 Oudh 75 (76) : 15 Luck 
140 : 41 Cri L Jour 99. 

[But see (Yol 16) 1929 All 833 (833) : 31 Cri L Jour 
302 : 51 All 1025.] 

[3] A suit for a declaration that the property, treated 
as a public throughfare, is the private property of the 
plaintiff is not barred. (’10) 6 Ind Cas 46 (46) (Cal) © 
(’93)17 Bom 293 (299) (DB) * (’88) 15 Cal, 460 
(467, 468, 470) (FB) (Overruling (’87) 14 Cal 60) * 
(’82)6 Bom 672 (673) (DB). 

[4] A failure to resort to the remedies provided for 
in this chapter does not debar a person from instituih^g 
a civil suit to abate public nuisance where he suffers 
special damage thereby. (77) 3 Cal 20 (28) (FB) * 
(’95) 22 Cal 551 (556) (DB). 

[5] A person not a party to the proceedings under 
this chapter and dispossessed under colour of an order 
passed in such pfoeeedings can bring an ejectment suit 
in a Civil Court. (74) 22 Suth WR Civ 461 (462). 

[6] [See also S, 1 of the Judicial Officers* Pro- 
tection Act (18 (XVIII) of 1850).] 

SECTION 141— Note 1. 

[1] The verdict of four out of five jurors is not the 
verdict of the jury and the Magistrate can pass order 
under S. 141. (Yol 29) 1942 Pat 468 (469) : 43Gri h 
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142 (I) If a Magistrate making an order under section 133 considers that imi 

Injunction pending measures should be taken to prevent imminent danger or inju: 
inquiry. serious kind to the public, he may, whether a jury is to be, or hi 

appointed or not, issue such an injunction to the person against whom the order was mac 
required to obviate or prevent such danger or injury pending the determination of the matt 

(2) In default of such person forthwith obeying such injunction, the Magistrate may 
use, or cause to be used, such means as he thinks fit to obviate such danger or to preve 
injury. 

(3) No suit shall lie in repect of anything done in good faith by a Magistrate uni 
section. 

[1882 — S. 142; 1872-S. 528; 1861-S. 314.] 

143. A District Magistrate or Sub-Divisional Magistrate, or any other Magistrate emq 
Magistrate may prohi- by the a [Provincial Government] or the District Magistrate in this 
bit repetition or continu- may order any person not to repeat or continue a public nuisc 
ance of public nuisance, defined in the Indian Penal Code or any special or local law. 

[1882— S. 143 ; 1872— S. 519; 1861— S. 63.] 

[a] Substituted by A. 0. for “Local Government”. 


Section 141 (contd,) 

[2] One of the jurors expressed his opinion before 
the appointment of jury became complete — Held that, 
-the constitution of jury being defective, this section did 
not apply but a fresh jury could be appointed. (Vol 27) 
1940 Pat 717 (717, 718) : 42 Cri L Jour 202, 

[3] Proceedings, taken before an application for 
extension of time for return of the verdict is disposed 
of will be invalid. (*01)23 All 159 (161) (DB). 

[4] Oourt has judicial discretion which should be 
exercised on considerations of justice and equity. (Vol 
27) 1940 Sind 24 (27) : 1LB (1939) Ear 179 : 41 Gri L 
Jour 364 (DB). 

[5] Where the jury perversely refuses to act or fails 
to return, its verdict within the time fixed the Court 
may, on application by 'the party appoint a fresh jury. 
(Vol 29) 1942 Pat 468 (469); 43 Cri L Jour 423 * (Vol 9) 
1922 All 297 (297): 44 All 575 : 23 Cri L Jour 276 * 
(1864-66) 2 Bom HCR 384 (388) (DB) * (’08) 8 Cri 
L Jour 233 (234, 285) (DB). 

[6] The Court may allow the person, proceeded 
against to show cause by evidence against the condi- 
tional order. (Vol 29) 1942 Pat 468 (469) ; 43 Cri L 
Jour 423 * (Vol 10) 1923 Pat 229 (230) : 24 Cri L Jour 
492 * (’09) 10 Cri L Jour 494 (495) (DB) (Cal), 

[7] If the jury does . not return its verdict, the 
Magistrate must inquire into the matter before he 
passes an order. (Vol 10) 1923 Pat 131 (132, 133) : 24 
Cri .L Jour 583. 

,v [See howevo* (Vol 27) 1940 Sind 24 (26, 27) : ILR 
(1939) Ear 179 : 41 Cri L Jour 364 (DB).] 

'■ [8] Where the failure of the jury to return a verdict 

■ iis anO' to . the negligence or obstructive tactics of the 
;persQn. r ptoeeede& against, the Magistrate can make the 
order absolute without . giving any opportunity to such 
pfflgon to ; phow wso against it (Vol 23) 1936 All 65 
(36) Jour 1472. 

[9] Jury failed to return verdict within time— Parties 
allowed, to addu&5?' evidence but failed— Locality in- 
spected' by Court and order, made absolute— Procedure 
- Md proper., (Vol 13) 1920 AU 658 (060) : 27 Or! L 

_ v \ ■ - > ■- , ■ . 

Verdict after the toe lOlo^ed but 


before order — Magistrate should consider the 
and not appoint a fresh jury. (1864 — 66) 2 B< 
384 (386, 387, 888) (DB) ® (*74) 21 Suth W 
(54) (DB). 

SECTION 142-Note 1. 

[1] The order under S. 133 is a conditior 
and that under this section is an injunction, 
form in which the conditional order in express^ 
be such as not to amount to an injunction, 
1988 Nag 84 (85) ; ILR (1938) Nag 348 (DB), 

[2] Immediate measures may be taken only 
vent imminent danger or injury of a serious kin 
public. (1864) 1 Suth W R Cr 8 (9) (DB) (l 
taken after danger has passed is irregular) £• 
Suth W R Cr 86 (88) (Magistrate who after pa 
order for injunction does nothing for a long tim< 
be deemed to have abandon the proceedings), 

[3] An order under this section can be passec 
an injury or danger specified in S. 133 is appr 
and not otherwise. (Vol 24) 1937 Lah 101 
ILR (1937) Lah 308 j 39 Cri L Jour 13. 

[4] The Magistrate in spite of making an ord< 
S. 142 should proceed with the case and mak< 
order under S* 137. (Vol 23) 1936 Cal 692 (6 
Cri L Jour 173 (DB), 

SECTION 143— Note 1. 

[1] Where a nuisance has been ascertained 
‘public nuisance* after a trial, the Magistrate em; 
in that behalf may prohibit its repetition# ( 
1940 Sind 124 (125) : 41 Cri L Jour 727 : ILR 
Ear 425 (DB) # (*03) 1903 PunL R No/34, 146 
(Vol 21) 1934 Pat 305 (306) : 36 Cri L Jour 187 
(Vol 22) 1935 Cal 108 (108) (DB) * (Vol 22)1' 
79 (80) ; 36 Cri L Jour 144. 

[2] A summary order should not he passed 
giving the party affected an opportunity to defer 
self. (Vol 21) 1934 Pat 305 (306) : 86 Cri h J 
(DB) * (Vol 22) 1935 Cal 108 (108) (DB), / , 

[3] The Magistrate cannot prohibit what wa « 
before his order. (596) 19 Mad 464 (409) (DB). 

[4] Unless an order is served on an iudivi 
would not lender himself liable under 293 

B [ m t 101). ' ; r 
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Temporary Orders in Urgent Cases of Nuisance or Apprehended Danger. 

-444. (I) In cases where, in the opinion of a District Magistrate, a Chief Presidency Magis- 
Power to issue order * rate > Sub.Divisional Magistrate, or of any other Magistrate a[ (not being 
absolute at once in urgent a Magistrate of the third class) ] specially empowered by the ^Provincial 
cases of nuisance or ap- Government] or the Chief Presidency Magistrate or the District Magis- 
prehended danger. trate to act under this section, a [there is sufficient ground for proceeding 

under this section and] immediate prevention or speedy remedy is desirable, 

such Magistrate may, by a written order stating the material facts of the case and served in 
manner provided by section 134, direct any person to abstain from a certain act or to take certain 
order with certain property in his possession or under his management, if such Magistrate consi- 
ders that such direction is likely to prevent, or tends to prevent, obstruction, annoyance or injury, 
or risk of obstruction, annoyance or injury, to any person lawfully employed, or danger to human 
life, health or safety, or a disturbance of the public tranquillity, or a riot, or an affray. 

(2) An order under this section *nay, in cases of emergency or in cases where the circum- 
stances do not admit of the serving in due time of a notice upon the person against whom the 
order is directed, be passed, ex parte . 

(3) An order under this section may be directed to a particular individual, or to the public 
generally when frequenting or visiting a particular place. 

(4) Any Magistrate may, a [either on his own motion or on the application of any person 
aggrieved], rescind or alter any order made under this section by himself or any Magistrate sub- 
ordinate tn him, or by his predecessor in office. 


SECTION 144— Synopsis. 

1. Scope of the section. 

2. Power of Magistrate under the section to over- 

ride private rights. 

3. “ Written order stating the material facts. 5 * 

4. Who can pass order under the section* 

5. Nature of orders that can be passed under this 

section. 

6. Order to abstain from certain acts. 

7. “ Direction to take certain order with certain 

property.’* 

8. Effect of order under the section. 

9. Esc parte order— Sub-section. (2). 

10. Order against the general public— Sub-section (3)» 

11. Rescission or alteration of order — Sub-section 

(*)-.. ,v 

12. Enquiry into application to rescind or alter the 

order— Sub -section (5). . 

13* Duration of the order — Subsection (6). 

14. Revision. “Y ; Y Y Y" * Y ^ . 

15. Disobedience of . order under the section. 

16. Suit to establish civil rights infringed by an 

order under this section. ./ 

- *•* v * 

^ 1. Scope of the section.— [I] The following condi- 
tions are necessary to promulgate ah order under this 
action 

~ (a) Existence of necessity for immediate prevention 
or speedy remedy. (Vol 18) 1931 Bom 513 (513) : 33 
#i L Jour 75 (DB) * (Vol 29) 1942 Lab 171 (172) : 
4B ,Cri L Jour 747 : ILR (1942) Lah 510 .(FB) The 
brgendy of the ease vests jurisdiction^ with the Magis- 


722 (Do) * (Vol 15) 1928 All 14 (15) : 50 All 414 : 
29 Cri L Jour 991 -(Do) * (Vol 6) 1919 Cal 584 (584, 
585) : 19 Cri L Jour 951 (DR). (If facts show other* 
wise mere opinion of Magistrate that there is urgency 
is not Sufficient) * (Vol 18) 1931 Mad 242 (246) ; 32 
Cri L Jour 763. 

(b) That the direction ia likely to prevent obstruc- 
tion etc. (Vol 16) 1929 Pat 714 (716) : 31 Cri L Jour 
466 » (74) 6 N W P ti C R 104 (108, 109) (DB) * 
(75) 23 Suth W R Cr 34 (34) (DB)*(’09) 13 Cal W N 
cm (cm) * (76) 1876 Bom P J 181 (181). 

[Sea (Vol 24) 1937 Mad 494 (494) : 38 Cri L Jour 
892 (Order without deciding that there is a dispute 
likely to lead to a disturbance of the public peace etc*, 
is void).] • 

• [2] (Urgency vests jurisdiction in the Magistrate}. 
(Vol 12) 1925 All 678 (679) : 26 Cri L Jour 560 (Do).# 
(Vol 7) 1920 Bom 367 (368) : 22 Cri L Jour 521 (DB) 
* (Vol 20) 1938 Cal 348 (350) : 34 Cri L Jottr 334 
(DB) (Do) * (Vol 1) 1914 Mad 697 (697) : 14 Cri L 
Jour 658 (DB) (Do) * (Vol 11) 1924 Oudh 338 (340) : 
25 Cri L Jour43S(Do)#.(Vol9) 1922 Pat, -435 (438) : 
23 Cri L Jour 549 : 2 Pat 94 (FB) (Do). ' 

[B] No distinction oan be made out between injury 
to person and property for -the purpose of passing an 
order under thus section. (Vol 21) 1934 Cal 513 (514) : 
35 Cri L Jour 1252 (DB). 

[4] The section can be invoked to prevent not only 
offences but also civil wrongs. (Vol 30) 194S Cal 85 
(38) : ILR (1942) 1 Cal 488 : 44 Cri L Jour 288 (DB)* 

[5] The discretion vested under this section should 
be used sparingly . and . only where * all the conditions 
prescribed are strictly fulfilled. (Vol 29) 1942 Lah 171 
1172) r43 Cri L 'Jour 747 : ILR (1942) Lah m (MB) * 
(Vol 15) 19*28 All 14 (15): 50 All 414 : KtitfbJwr 
991*(Vol20) 1933 Cal 348 (351) ; 34 0rILJomr 
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S574-- txHfi doijfi of3 orminai. procedure, im tS. ; 

a [(5) Where such an application is received, the Magistrate shall afford to the applies 
early opportunity of appearing before him either in person or by pleader and showing 
against the order : and, if the Magistrate rejects the application wholly or in part, he shall i 
in writing his reasons for so doing,] 

c [ (6) No order under this section shall remain in force for more than two months fre 
making thereof ; unless, in eases of danger to human life, health:or safety, or a likelihoo 
riot or an affray, the ^Provincial Government] , by notification in the Official Gazette, oth 
directs. 

[1882— S, 144 ; 1872— S. 518 ; 1861— S. 62.] 

[a] Inserted by the Code of the Oriminai Procedure (Amendment) Act, 1923 (18 [XVIII] of 1923), S. S 

[b] Substituted by A. 0. for “Local Government”. 

[c] The original sub.sec. (5) was renumbered (6), by Act 18 of 1923, S. 27. 


Objects and Reasons. 


‘*We accept the amendment made in Section 144 by 
this Clause (i.e. clause 26). It was suggested to us that 
Section 144 should be elaborated so as to enable a per- 
son aggrieved by an order made under the Section to 
require the Magistrate to make a judicial inquiry 
regarding the truth of the information on which he had 
acted, and thereby to bring in the revisionai powers of 
the High Court, with the exception of Saiyad Raza 
Ali we think this proposal goe9 too far, and that it is 
necessary to maintain the executive character of pro- 


ceedings under Section 144. We are, however, pr« 
and we have proposed an amendment to this ef 
lay down that a person aggrieved shall be enti 
apply to the Magistrate and show cause again 
order, and that the Magistrate shall give ' 
opportunity to be heard in person or by pleac 
shall record an order in writing on the appl 
giving his reasons where he rejects it.”— S.C.R. 


Section 144 (< contd \) 

[6] The section does not empower a Magistrate to 
decide disputes of a civil nature between private indivi- 
duals. (Vol 29) 1942 Pat 414 (416) : 43 Ori L Jour 722 
* (Vol 15) 1928 All 14 (15) : 50 All 414 : 28 Cri L Jour 
991 * (Vol 19) 1932 Mad 294 (296) : 33 Cri L Jour 
605 * (’73) 19 Suth WK Cr 6 (7) (DB) * (*01) 11 Mad 
Ij Jour 122 (123) (DB) * (Vol 12) 1925 Pat 33 (34) : 3 
Pat 809 : 26 Cri L Jour 268 (DB) * (’04) 1 Cri L Jour 
251 (258) (DB) (Cal). 

[7] For the purposes to passing a proper and reasona- 
ble order, he can take into consideration the nature of 
the claims set up by the parties. (Vol 19) 1932 Mad 294 
(296) : 33 Cri L Jour 605. 


their suppression. (Yol 26) 1989 All 182 (183, 
40 Ori L Jour 383 * (Vol 26) 1939 Sind 167 
40 Cri L Jour 703 : ILR (1939) Kar 662 (DB) 
24) 1937 Mad 311 (312) : 38 Cri L Jour 582 
201 1933 Cal 348 (351) : 34 Cri L Jour 334 
(’83) 6 Mad 203 (220) (FB) * (Vol 8) 1921 I 
(420) : 22 Cri L Jour 442 (Vol 22) 1935 J 
(577) ; 86 Cri L Jour 955 * (Vol 21) 19 34 Pi 
(105) : 35 Cri L Jour 1057. 


[2] Powers under this section are intended 
exercised also for the protection of the public ; 
ing private individuals and for the preservat 
the public tranquillity. (’95) 17 All 485 (48< 


(8] The Magistrate cannot question the legality or 
propriety of a Civil Court’s decree nor interfere with 
the execution of a Civil Court’s decree. (*95) 17 All 485 
(489) (FB) * (’02) 6 Cal WN 466 (467, 468) (DB)* (’05) 
2 Ori L Jour 168 (169) S 32 Cal 154 * (Vol 10) 1923 
Mad 15 (16) : 23 Cri L Jour 689. 

' [9] Where the patty applying has a proper and 
appropriate remedy in a Civil Court, thciCriminal Court 
should not assume jurisdictionfunder this section. (Vol 
12) 1925 AH 678 (679) : 26 CriL Jour 560* (Vol 16) 
1999 Mad 845 (846) : 30 Cri L Jour 1010. 

[10] A Magistrate under cover of an order under the 
section cannot dispossess or direct delivery of property 
where it is not for the object specified in the section. 
(Vol 15) ' 1928 AU14 ( 15. 16) ; SO. All 414 : 28 Ori 
L Jour 991 * (’72) 17 Suth WR Cr 87 (37, 38) (DB) * 
' (’98) 2 CaJ WN 572 (572, 573) (DB). 

\ {11] Matter pending before Civil Court likely to be 
.decided soon— No apprehension of imminent breach of 
peso? existing, the Magistrate need not act. (Vol 1) 
1914 Mad 239 (940);: 15 Ori L Jour 291 (DB). 

* <2. PowerofMagiairate under the section 
•to’ override private rights.— [1] The authority 
tt' Magistrate under this section should ordinarily 
.. i n defence of Buch rights rather than In 


[3] Where there is a conflict between public i 
and private interest, a Magistrate can under tl 
tion override, temporarily, private rights. 0 
1942 Pat 414 (416) : 43 Cri L Jour 722 * ( 
1940 Sind 158 (159) : 41 Cri L Jour 952 : ILR 
Kar 508 (DB) * (Vol 27) 1940 Pat 185 (186) . : 
L Jour 468 * (Vol 26) 1939 Rang 181 (182) : 
L Jour 645 : 1939 Rang LR 294 * (Vol 26) 193 
230(232) : 40 Cri L Jour 823 : ILR (1939) Ki 
(DB) * (Vol 15) 1928 Mad 1049 (1050) : 51 Mac 
30 Cri L Jour 31 (FB) * (’83) 8 Mad 203 (220) ' 
(’03) (30) Cal 155 (184) (FB) * (Vol 15) 192 
446 (447) : 56 Cal .1077 : 29 Cri LJour 421 
(Enjoyment of property however innocent and la 
may be temporarily restrained if likely to . 
public peace). 

[See however (Vol 14) 1927 Mad 011 (61 
CnL Jour 509 * (Voi 15) 1928 Mad 1049:8 
1006 : 80 Ori L Jour 31 (FB)]. 

[4] Legal rights should be suppressed only as 
resort when in the opinion on the Magistrate 

, others powers areKkely to be of no- avail tor 
; breach of peace. (Vol 27) 1940 Bom 42 (43) : 
L Jour 319 (DB) * (Vol 25) 1988 Mad 714 (7U 
Cri L Jour 886 * (Vol 20) 1933 Cal 348 (351)-; 
LJour 384 (DB). = ■ ■ ' 
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Section 144 (contd.) 

(5J Care should be taken to see that use of this 
section is not invoked by one party to a dispute in order 
to obtain material advantage over the other. (Vol 27) 
1940 Sind 158 (159): ILR (1940) Ear 508: 41 Cri L Jour 
952 (DB). 

[6] The Magistrate should try as far as possible to 
uphold the rights deolared by civil courts. (Vol 21) 
1934 Pat 565 (569): 36 Cri L Jour. 146 (DB) * (Vol 14) 
1927 Mad 368 (368) : 28 Cri L Jour 825 (Resort to the 
section should be had only ■when there is no time or 
opportunity for any other course.)-* (Vol 21) 19S4 Cal 
513 (515) : 35 Cri L Jour 1252 (DB) (Do), 

[7] An order under this section should always be 
commensurate to the emergencies of any particular 
situation. (Vol 29) 1942 Pat 414 (416) : 48 Cri L Jour 
722 * (Vol 27) 1940 Bom 42 (43) : 41 Cri L Jour. 
319 (DB) * (Vol 20) 1933 Cal 348 (351): 34 Cri L Jour 
334 (DB). 

[8] The Magistrate must hold a full and sufficient 
enquiry as to the circumstances which make it likely 
that a breach of the peace will occur. (’80) 5 Cal 132 
(134) (DB) * (Vol 11) 1924 Pat 767 (768, 769) : 25 Cri 
L Jour 1178. 

[9] So soon as the emergency is over the Magistrate 
must restore the enjoyment of the legal rights superseded 
by him and proteot the peaceful enjoyment of the same. 
(’81) 2 Weir 74 (76) (DB). 

[10] In the absence of apprehension;of a breach of the 
public peace, a Magistrate should not restrain the liberty 
of a private individual. (Vol 26) 1939 Rang 181 (182): 
40 Cri L Jour 645 : 1939 Rang LR 294. 

[11] Where a person interferes with the legal exercise 
of right by another person the Magistrate should res- 
train the former and not deprive* the latter of his rights. 
(Vol 11) 1924 Pat 767 (769) : 25 Cri L Jour 1178 * 
(*801 5 Cal 132 (134, 135) (DB) * (’84) Oudh SC No. 77 
p 87 (89)* (’73) 1878 Bom PJ 385(386) (Right to con- 
duct religious procession) * (*82) Weir 3rd Edn 762 
(762) (Right to conduct marriage procession) * (Vol 
24) 1937 Mad 311 (312) : 38 Cri L Jour 582. 

[12] A the mutawalli of mosque appointing one H 
to read prayers thereby causing dissatisfaction to many 
— Magistrate should inquire as to who was in the wrong 
and restrain him arfd not pass an order res- 
training both the parties. (Vol 9) 1922 Cal 483 (484): 
SU Cri Xi Jour 154 (DB). 

[13] Where breach of peace is anticipated it is the 
potential law breakers that should be restrained and' 
not the peaceful citizens. (Vol 14) 1927 Lah 430 (430): 
28 Cri L Jour 345 (DB) * (Vol 10) 1923 Mad 15 (16) : 
23 Cri L Jour 689. 

3, "Written order stating the material 
facts'*. — [1] Where the Magistrate is satisfied about 
the existence Of sufficient ground he should pass a 
written order stating the material facts therein. (Vol 
29} 1942 Lah 171 (172) : 48 Cri L Jour 747 : ILR 
(1942) Lah 510 (EB) # (Vol 26) 1939 Rang 181 (182)*: 
, 40 Cri L Jour 645 : 1939 Rang LR 294 * (Vol 11) 1924 
Pat 767 (76$) : 25 Cri L Jour 1178 * (Vol 11) 1924 
Pat 703 (704) : 26 Cri L Jour 260 * (’05) 9 Cal WN 
ccxxiii^ccxxiii) (DB) * (Vol 27) 1940 Bom 42 (43) : 41 
, Cri L Jour 319 (DB)^ * (Vol 15) 1928 Ail 14 (15) : 50 
All 414: 28 Or L Jour 991 * (Vol 18) 1931 Bom 518 
,(513) : 33 Cri L Jour 75 * (1905) 2 Cri L Jour 215 
(218) : 32 Cal 935 (DB) (Cal). 

5 ‘ [2] There ought to be evidence or information 

^ Magistrate that the ac£ prohibited is likely 


to cause a riot or affray or danger to' human life, etc., 
constituting sufficient grounds to the satisfaction of the 
Magistrate. (Vol 26) 1939 Rang 181 (182): 40 Cri 
L Jour 645 : 1939 RangLR 294 * (Vol 29) 1942 Lah 
171 (172) : 43 Cri L Jour 747 : ILR (1942) Lah 510 
(FB) * (*75) 24 Suth WR Or 30 (31) (DB) * (’06) 10 
Cal WN cliv (cliv) (DB). 

[3] The information may, however, be oral. (’81) 8 
Mad 354 (357) (DB). 

[4] The information may be in a police report. (Vol 
26) 1939 Mad 783 (785) : 41 Cri L Jour 677 * (Vol 
11) 1924 Oudh 338 (340) : 25 Cri L Jour 433. 

[5] A Magistrate cannot act solely on the report of 
an interested person. (Vol 2) 1915 Cal 733 (734) : 16 
Cri L Jour 820 (320) (DB). 

[6] The order should be served upon the persons 
proceeded against in the manner provided for by S. 134 
of the Code. (Vol 10) 1923 Rang 146 (147) : 1 Rang 
49 : 24 Cri L Jour 737 *(Vol 22) 1935 Cal 251 (252) : 
36 Cri L Jour 736. 

[7] Failure to stick on a copy of the order a 3 re- 
quired by S. 134 is a mere irregularity which will be 
immaterial if the person concerned has knowledge of 
its oontents. (Vol 27) 1940 Cal 358 (362) : ILR (1940) 

2 Cal 110 : 41 Cri L Jour 864 (16 Cal 9, relied on) 
*(’89) 16 Cal 9 (12) (DB) *(Vol 27) 1940 Pat 446 (447): 
41 Cri L Jour 414. 

[8] The notice issued to the party must follow the 
terms of the order in pursuance of which it is issued. 
(Vol 21) 1934 Cal 393 (396) : 35 Cri L Jour 881 
(DB). 

[9] The authority under which the Magistrate 
takes action under this section should be clearly 
shown in the order. (Vol 10) 1923 Rang 146 (146): 

1 Rang 49 : 24 Cri L Jour 737. 

[10] An order under this section should be clear 
and definite. (Vol 27) 1940 All 465 (466) : 42 Cri L 
Jour 120 : ILR (1940) Ail 662 *(Vol 26) 1939 Bang 
181 (183) : 40 Cri L Jour 645 : 1939 Rang LR 294 
*(Vol 23) 1936 Cal 259 (259) : 37 Cri L Jour 696 *(Vol 
22) 1935 Bom 38 (33, 34) : 36 Cri L Jour 547 (DB) 
*(Vol 21) 1934 Oudh 162 (163) : 35 Cri L Jour 699 : 

9 Luck 543 *(Vol 28) 1941 All 70 (73) : 42 Cri L Jour 
298 : ILR (1941) All 186 (FB) (An act prohibited 
within the area administered by oertain Municipality— 
jE£eld t word administered should not have been used— 
Magistrate should have regard to exact terms of the 
statutory provision). 

4. Who can pass order under the section.— [1] 

Magistrate fixing day for enquiry not attending 
Court that day— Another Magistrate in charge of the 
current file and otherwise qualified- to pass ah order 
under this section can pass order on the application. 
(Vol 21) 1934 Cai 393 (394) : 35 Cri L Jour 881 
(DB). , ■ 

[2] A sub-divisional Magistrate can pass an order 
under this section on the materials gathered by the 
subordinate Magistrate even though the latter has 
refused to pass the order on the ground that he did 
not find sufficient ground. (Vol 29) 1942 Mad 20 (21) : 
43 Cri L Jour 372, 

5. Nature of orders that can be passed under 
the section. — [1] Only absolute and definite orders 
can be passed under the section and not conditional 
orders to be made absolute later* (Vol 23) 1936 Cal 259 
(259) t 37 Cri L Jour 696. 



2576 - 


[the code ofJ criminal procedure, legs 


LB. 


Section 144 (contd.) 

[ 2 ] The orders under the section vary very widely 
in their scope and effect so as to drastically curtail 
liberties in some cases and only to a very minimum 
extent in other cases. (Vol 26) 1939 Mad 783 (78 ff) : 
41 Cri L Jour 677. 

6. Order to abstain from certain acts. — [1] An 
order of this description in order to be valid should 
fulfil the following requirements : — 

(a) The order should be a definite order to abstain 
from a certain act. (Vol 23) 1936 Cal 259 (259) : 37 
Ori L Jour 696 (DB) (Order to abstain from an act or 
show cause against the order is not one under this 
section). 

(b) The order should be addressed to a definite 
person. (’98) 25 Cal 852 (853, 856) (DB) *(’98) 2 Cal 
WN 422 (423) (DB) *(Vol 18) 1931 Bom 135 (138) : 
55 Bom 322 : 32 Cri L Jour 507 (DB). 


(c) The order should be addressed to a party to the 
proceedings and not to a third person. (Vol 4) 1917 
Mad 629 (629) : 17 Cri L Jour 190 *(Vol 8) 1921 Pat 
415 (420) : 22 Cri L Jour 442. 

(d) The order must state in clear and precise terms 
what it is that the person ordered is prohibited from 
doing. (Vol 27) 1940 Bom 42 (44) : 41 Cri L Jour 319 
(DB) *(Vol 26) 1939 Rang 181 (183) : 40 Cri L Jour 
645 : 1939 Rang LR 294 *(’06) 10 Cal WN clxxvi 
(clxxvi) (Order prohibiting illegal acts generally) *(Vol 
26) 1939 Rang 181 (182, 183) : 40 Cri L Jour 645 : 
1939 Rang LR 294 (Order prohibiting the public from 
discussing any matter which may excite public feelings) 
*(Vol 27) 1940 Bom 42 (44) : 41 Cri L Jour 319 (DB) 
(Order prohibiting an editor from publishing any news 
in respect of a particular matter except with the pre- 
vious approval of a certain officer). 

(e) The order must be an order prohibiting the per- 
formance of an act and not one directing the perfor- 
mance of the act (Vol 29) 1942 Pat 414 (416) : 43 Cri 
L Jour 722 *(1936) 37 Cri L Jour 936 (937) (Cal) 
*(Voi 25) 1938 Pat 610 (611) : 40 Cri L Jour 144 
*(’69) 6 Bom HCR Cr 36 (41, 42) (DB) *(’95) 17 All 
485 (487 , 489) (FB) *(Vol 20) 1933 Cal 724 (726) : 34 
Cri L Jour 1192 (DB)*(Vol 1) 1914 Mad 239 (240) : 15 
OnL Jour 291 (DB) *(’69-’7G) 5 Mad HCR App xix 
(m) *(V ol 21) 1934 Rang 124 (125) : 12 Rang 288; 35 
.Cri L Jour 1300. 

however (Vol 24) 1937 Cal 406 (407) : ILR 
(1937) 2 Cal 475 : 38 Ori L Jour 915 (DB) (Where 
the order may be covered by the words “or to take 
certain order with certain property in his possession or 
under his management” such order can be passed) 
*(Vol 27) 1940 Pat 57 (58) : 47 Cri L Jour 98 (Do),. ] 

(f) The object of the order should be one of those 
specified in sub-section (1). (’09) 11 Cri L Jour 11 (11) 
(DR) (Cal) *(*04) 1 Cri L Jour 248 (250) (DB) *(Vol 
1$) 1931 Mad 236 (239, 240} ; 32 Cri L Jour 744 *(Voi 
18)1931 Bom 185 (138) : 65 Bom 322 : 32 Cri L Jour 
507 (DB) (’Annoyance* includes mental and physical 
annoyance.) 

. - (g) The discretion is to be exercised by the Magis- 
cannot be delegated to another. (Vol 
$1) 1940 Bom 42 (44) : 41 Cri L Jour 319 (DB), 

. [2] -Where one part, separable from the other, is bad 
because of vagueness the whol e order does not become 
*8) 1931 Bom 135 (138) : 55 Bom 322 ; 32 
Cm L Jour 507 (DB). 

lff-r 80 ^ 0l 1944 Pat 813 W : 46 OriL 


7. "Direction to take certain ord 
certain property" — [1] ‘Property’ refers 
immovable property and an order with 
custody of movable property cannot be pass 
this seotion. (’69) 12 Suth WR Cr 88 (88). 

[2] An order of this description should rel 
interference of some kind with the property its 
19 Cal 127 (ISO) (DB). 

[3] The property, in respect of which the 
made, should be in the possession or manags 
the person against whom the order is passed. 
Shome LR 30 *(Vol 31) 1944 Pat 213 (214) : 
Jour 18 (Magistrate cannot put the Sub-Im 
Police in possession and direct him to do som 

[4] The section does not authorize the atl 
of properties. (’08) 13 Cal WN cxix (cxix). 

[5] The Magistrate under this section cam 
disputed articles to be placed in the custody 
for a fixed period or pending disposal of suit j 
of it. (’08) 8 Cri L Jour 230 (231, 232) (DB) ( 

[6] A Magistrate has jurisdiction under th 
to prohibit the holding of a hat on partici 
of the week if he considers that such an 
necessary to prevent a breach of the peace ; 
the case is an emergent one. (Vol 27) 1940 
(186) : 41 Cri L Jour 463 * (Vol 22) 1935 
(462) : 36 Cri L Jour 1268 * (Vol 20) 1933 
(351) : 34 Cri L Jour 334 (DB) * (’72) 18 Sut 
47 (53) (FB). 

[See however (Vol 9) 1922 Cal 569 (570) 
L Jour 164 (DB). (The Magistrate cannot a 
prohibit the holding of hat though he can reg 
holding of it by prohibiting its holding on cert 
* (’12) 13 Cri L Jour 511 (512) (DB) (Cal) (1 

8. Effect of order under the section. 

order under this section has not the effect of <3 
either title or possession, though it may pre' 
does prevent the exercise of the rights. (Vol 
Pat 512 (514) : 40 Cri L Jour 895 * (Vol 25) 
369 (371) ; 39 Cri L Jour 778 (DB) * (’21) 6^ 
572 (573) (Cal). 

[2] The order cannot be treated as subsfca 
denee of possession in subsequent proceedings. 
1945 Pat 453 (457) : 24 Pat 379 (DB) * (Vol 
Pat 331 (334) ; 43 Cri L Jour 837. 

[3] An incidental observation as to posf 
an order under this section will not have 
of an order under S. 145. (Vol 27} 1940 Pat 8 
41 Cri L Jour 384 * (Vol 12) 1925-Pat 514 ( 
Cri L Jour 1229 (DB). 

[4] The nature of the proceeding and its c 
may be referred to when the history of the 
is in question in a subsequent' proceeding, 
1938 Pat 455 (455) ; 39 Cri L Jour 721, 

[5] The fact of the order under this sect 
be admitted in evidence under S, 13 of the 
Act. ('38) im Pat W N 390 (391) * (Vol 
Pat 131 (133) : 39 Cri L Jour 361 (Previ 
under S. 144, Cr P C is relevant to test b 
of person prosecuted for offence, under S. 4' 

[6] An order under this section does nc 
person who was not a party to the proceeding* 
(Vol 8) 1921 Pat 415 (420) : 22 Cri h Jour 44 

9. Ex parte order— Subjection (2).- 
narily an order should not be passed withe 
the party opportunity to show e&use ag 

passed. /{Vol 83). 193|.'<Ja) J$ 
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37 Cri L Jour 696 » (’96) 19 Mad 18 (20) (DB) * 
(Vol 11) 1924 Pat 703 (704) : 26 Cri L Jour 260 * 
(’83) 6 Mad 203 (223 )(FB) * (’98) 2 Cal W N 747 
(748, 749) (DB). 

[2] An ex parte order, under this section, can be 
passed in the following circumstances: 

(a) Where there is emergency. (Vol 23) 1936 Cal 
259 (259) : 87 Cri L Jour 696 * (1900) 27 Cal 785 
(787) (DB) * (16) 14 All h Jour 39n (39n). 

(b) Where there is no time to serve notice on the 
party. (’98) 2 Cal WN 747 (748, 749) (DB) $ (10) 
11 Cri L Jour 449 (449) (DB) (Mad) * (Vol 11) 1924 
Oudh 338 (340) : 25 Cri h Jour 433. 


over which the Magistrate may have jurisdiction)*!* (Vol 
26) 1939 Cai 703 (704) : ILB (1939) 2 Cal 507 : 41 
Cri L Jour 105 (DB) (Order prohibiting public meeting 
in any area within the sub-division of Barraekpore 
held to be legal) * (Vol 22) 1935 Bom 33 (34) : 36 Cri 
L Jour 547 (DB) * (Vol 27) 1940 Pat 446 (448) : 41 
Cri L Jour 414 (An order forbidding the assem- 
bly of five or more persons in any public place, street 
or thoroughfare within the limits of the N. Union Com- 
mittee and forbidding the carrying of any lathi or 
weapon by any person within those limits describes “a 
particular place.” 

[But see (Vol 18) 1931 Bom 325 (325, 326) : 32 
Cri L Jour 1144 (DB) * (Vol 18) 1931 Bom 513 (513, 
514) : 33 Cri L Jour 75 (DB], 


[3] The ex parte order must set out the reasons for 
the necessity of such an order. (Vol 6) 1919 Mad 1004 
(1007) : 20 Cri L Jour 809 : 42 Mad 422 (PB) (Per 
Sadasiva Iyer J.) 

[4] Person aggrieved by an ex parte order, under 
this sub-section, can apply under sub- S. (4) to rescind 
or alter the order. (Vol 21) 1934 Cal 139 (140): 35 
Cri L Jour 541 (DB) * (Vol 21) 1934 Cal 393 (395) : 
35 Cri L Jour 881 (DB). 

[5] Where the legality of an ex parte order is 
challenged it must be disposed of quickly. (Vol 9) 
1922 Cal 569 (571) : 24 Cri L Jour 164 (DB). 

10. Order against the general public-Sub- 
section (3/. — [lj The order can only be directed to 
the general public when frequenting or visiting a parti- 
cular place. (Vol 27) 1940 Cal* 358 (361) : ILB (1940) 
2 Cal 110 : 41 Cri I* Jour 864 * (Vol 26) 1939 All 746 
(747) : 41 Cri L Jour 121 : ILB (1939) All 934 * 
(Vol 18) 1931 Bom 513 (513) : 33 Cri L Jour 75 (DB)* 
(Vol 18) 1931 Bom 325 (326) : 32 Cri L Jour 1144 
(DB) * (Vol 7) 1920 Mad 847 (848) ; 20 Cri L Jour 
755 (DB). 

[2] The expression “particular place” implies a 
well-defined area regarding tne boundaries of which 
the public can be in no doubt. (Vol 27) 1940 All 465 
(467) : 42 Cri L Jour 120 : ILB (1940) All 662 * 
(Vol 21) 1934 Bom 375 (378) : 86 Cri L Jour 130 : 59 
Bom 27 (DB) (May also apply to a municipal town or 
ward the boundaries of which may reasonably be 
expected of the public to be clearly known) *!* (Vol 27) 
1940 Cal 358 (361) : ILB (1940) 2 Cal 110 : 41 Cri L 
Jour 864 * (Voi 22) 1985 Lah 679 (680) : 86 Cri L 
Jour 951 * (Vol 1) 1914 Bom 198 (198) : 16 Cri L 
Jour 98 (98) (DB) * (Vol 27) 1940 Oudh 241 (243) : 
40 Cri L Jour 228 : 15 Luck 844 (Overruled on another 
point in (Vol 29) 1942 Oudh 39 (44) ; 42 Cri L Jour 
$84 : 17 Luck 52 (DB) * (Vol 28) 1941 All 70 (72): 
42 Cri L Jour 298 : ILK (1941) All 186 (PB) *2* (Vol 2) 
1915 Oudh 189 (189) : 16 Cri L Jour 190 (191, 192) : 
18 Oudh Cas 70 (Prohibiting sacrifice within a speci- 
fied boundary) * (Vol 7) 1920 Mad 847 (847, 848) : 20 
Ori L Jour 755 (Prohibiting attendance at a teniple 
during a particular festival).. 

■ [3] The expression “particular . place” should not be 
.interpreted too narrowly but should he held to include 
the whole district over which the Magistrate may have 
jurisdiction or a particular sub-division of a district or 
the limits of a particular union committeeor the public 
and 'private streets in a particular city (Vol 24) 1937 
Mb 80(81) : 88 Ori L Jour 354 ; 17 Lah 515 (District 
Of, Lahore is a particular place within the meaning of 
mbrs v (3) * {Vol 27) 1940 Cal 358 (361) : ILR (1940)2 

HQ : 41 Cri L Jour 864 ; (Expression . ‘particular 
plaM ia sufficiently wide to include the whole district 


[4] An order prohibiting meetings to be held in any 
“place of public resort” in a city is much too vague to 
come within the ferms of the section. (Vol 22)1935 
Bom 33 (33) : 36 Cri L Jour 547 (DB). 

[5] The “particular place” should be one which is 
frequented or visited by the Public ; in other words it 
must be open to the public’ as such. (Vol 18) 1931 Mad 
242 (245) : 32 Cri L Jour 763 (Private house not 
frequented by the public is not a public resort.) * 
(Vol 27) 1940 Oudh 241 (243) : 41 Cri L Jour 228 : 15 
Luck 344 (Do) * (’90) 14 Bom 165(167) (DB). 

[6] The expression “public generally when frequent- 
ing or visiting a particular place” includes also the 
residents of the place. (Vol 28) 1941 All 70 (71) : 42 
Cri L Jour 298 : ILR (1941) All 186 (FB) * (Vol 29) 
1942 Oudh 39 (44) : 42 Cri L Jour 884 : 17 Luck 52 
(DB) ((Vol 27) 1940 Oudh 241 : 15 Luck 344 : 41 Cri 
L Jour 228 overruled) * (Vol 27) 1940 All 465 (466) : 
42 Cri L Jour 120: ILB (1940) All 662 * (Vol 24) 1937 
Lah 80 (81) : 17 Lah 515 : 88 Cri L Jour 354 * (Vol 
27) 1940 Cal 358 (361). 

[7] An order to the general public can be issued 
prohibiting the visit to a particular place* where it is 
impracticable to serve it individually. (Vol 28) 1941 
All 70 (73) : 42 Cri L Jour 298 : ILR (1941) All 186 
(FB) * (Vol 24) 1937 Lah 80 (81) : 17 Lah '515 : 38 
Cri L Jour 354 * (Vol 2) 1915 Oudh 188 (189) ; 18 
Oudh Cas 70 : 16 Cri L Jour 190 (DB). 


[8] Order under this section cannot be made until it 

is shown that the public whom it is sought to restrain 
from doing certain acts are actually frequenting or 
visiting a particular place. (Vol 12) 1925 Cal 625 (626): 
26 Cri L Jour 874 (DB) * (Vol 21) 1934 Cal 393 (396): 
35 Cri L Jour 881 (DB). x _ 

[But see (Vol 27) 1940 Cal 358 (362) : ILB 
(1940) 2 Cal 110 : 41 Cri L Jour 864 (DB}0 ‘ . 

[9] The law contemplates only the prohibition of 
some act on an occasion on which a place is frequented 
or visited and not the frequenting or visiting. (Vol 
28) 1941 All 70 (72) : 42 Cri L Jour 298 : ILR (1941) 
All 186 (?B) * (Vol 27) 1940 Cal 358 (361) : ILB 
(1940) 2 Cal 110 : 41 Cri L Jour 864. 

[10] The order must be sufficiently clear to enable 
the public or persons affected by it, to know exactly 
what it is which they are prohibited from doing. (Vol 
22) 1935 Bom 33 (33) : 36 Cri L Jour 547 (DB) * (Vol 
26) -1939 Bang 181 (18SJ : 1939 Bang LB 294 : 40 Cri 
L Jour 645 * (Vol 21) im Cal 358 (361) : ILR (1940) 
2 Cal 110 : 41 Cri L Jour 864. 


[U] An order addressed to a particular portion of 
the community and not to a general public in the 
absence of any indication that the Magistrate contem- 
plated immediate action is not competent. . (*86) 8 Ail 
99 (100, 101), „ ; : : . ; 
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[12] An order directed neither to a particular indivi- 
dual nor to the public generally when frequenting or 
visiting a particular place is one made without jurisdic- 
tion. (Vol 1) 1914 Bom 198 (198) : 16 Cri L Jour 98. 

11. Rescission or alteration of order — Sub- 
section (4). — [1] The jurisdiction conferred by this 
sub-section is not appellate or revisional, but is a special 
one. (Vol 24) 1937 Mad 487 (488) ; 38 Cri L Jour 864 

* (Vol 8) 1921 Pat 468 (468) * (Vol 19) 1932 Mad 720 
(721, 722) : 56 Mad 149 : 33 Cri L Jour 826. 

[2] Magistrate acting under this sub-section cannot 
substitute an entirely new order of his own. (1938)1938-2 
Mad L Jour 509 (511) * (Vol 24) 1987 Mad 487 
(488) : 38 Cri L Jour 864. 

[S] The sub-section contemplates only a change in 
the nature of the order and not a change in the party 
against whom it has been made. (1938) 19 Pat L Tim 
796 (797) * (Vol 5) 1918 Pat 672 (673) : 19 Cri L Jour 
880(DB)*(VoI 24) 1937 Mad 487 (489) : 30 Cri L Jour 
864 (Counter-petitioners ought not to be prohibited by 
the District Magistrate of what he was permitted to do 
by the Deputy Magistrate.) * (Vol 9) 1922 Mad 76 
(77, 78) : 23 Cri L Jour 404 (Do).] 

[4] An order directing proceedings to be taken under 
S. 145 passed by the District Magistrate while setting 
aside the order of the Subordinate Magistrate is bad 
although such a suggestion may be given for bis gui- 
dance. (Vol 16) 1929 Cal 751 (752):: 31 Cri L Jour 544 

* (Vol 3) 1921 Pat 445 (446) : 23 Cri L Jour 27 89 (Vol 
8) 1921 Pat 468 (469) 89 (Vol 8) 1921 Pat 410 (411) : 
23 Ori L Jour 498 (May suggest for the guidance of the 
subordinate Magistrate). 

[5] A superior Magistrate can still act even though 
the subordinate Magistrate himself has disposed of an 
application for riscinding or altering the order. (Vol 
24) 1987 Mad 167 (168) : ILR (1937) Mad 171 : 38 
Cri L Jour 125 89 (Vol 24) 1937 Mad 311 (312) : 33 
Cri L Jour 582, 

[6] Reasons for passing an order no longer existing 
or having changed or the order being one that ought 
not to have been passed — Resission or alteration held 
justified. (Vol 9) 1922 Pat 435 (436, 437) : 2 Pat 94 : 
23 Cri L Jour 549 (FB). 

* [?] The mere fact that a Magistrate is interested in 
the matter, does not disqualify him from exercising his 
powers under this sub-section. (Vol 21) 1934 Pat 313 
(315) (DB). 

[8] Intermediate or interlocutory orders pending 
final orders, cannot be passed under the section. (’06) 
4 Cri Ii Jour 438 (435, 436) (DB) (Cal). 

[9] A superior Magistrate who has ceased to have 
territorial jurisdiction over the subordinate Magistrate 
cannot rescind or alter an order made by him. (Vol 
24) 1937 Mad 487 (489) : 38 Cri L Jour 864. 

[10] Order passed by acting District Magistrate 
Subsequently reverted— Permanent District Magistrate 
Should rescind or alter it— He cannot transfer the same 
to the former. (Vol 8) 3916 Mad 533 (533) : 16 
Ori L Jour 74. 

X2. Enquiry into application to rescind or 
• altar th© order— Sub-soction (5), — [1] Magi>trate 
passing order under this section ” should give an early 
oj^rtnnlty ’to the aggrieved party to show cause 
against it for altering or rescinding it. (Vol 26) 1939 
Rang 181 (183) : 40 Cri L Jour 645 ; 1939 Rang LR 
294 89 (Vol 24)1937 Mad 167 (169) * ILR (1937) Mad 
171 ; B$ Cri L Jour 125. V 


[2] The Magistrate is bound to hold an en< 
the circumstances of the case on an applicat 
if that order has to be rescinded or altered. 
1932 Mad 294 (296 297) ; 38 Cri L Jour 605 
1984 Cal 393 (395) : 85 Cri L Jour 881 (DB). 

[3] The provisions of this sub-section are n 
and an application under sub-s. (4) shoul 
dismissed summarily without giving an oppo 
the applicant to support his application. 
1989 Rang 181 (18B) : 40 Cri L Jour 645 : 1 
LR 294. 

[4] Au enquiry under this section is i 
enquiry. (Vol 18) 1931 Bom 825 (326) : 32 C 
1144 (DB) >P (Vol 18) 1931 Mad 242 (244) : 
Jour 763 *(Vol 17) 1930 Mad 242 (244) : 31 C 
324 : 53 Mad 320 (DB) *(Vol 16) 1929 Pat4f 
Cti L Jour 302 : 7 Pat 269. 

[So© also (Vol 29) 1942 Lah 171 (172) : 
Jour 747 : ILR (1942) Lah 510 (FB) *(Vo. 
Oudh 416 (416) : 41 Cri L Jour 781]. 

[But see (Vol 15) 1928 Mad 1108 (1109) : 
Jour 119 : 52 Mad 69 *(Vol 10) 1928 Mad 4 
24 Cri L Jour 424 : 47 Mad 56 (DB). 

[5] The Magistrate is bound to take evidei 
usual way by examination and cross-exam 
witnesses in an enquiry under this section. 
1931 Mad 236 (238) : 32 Cri L Jour 744 *(Vo 
Bom 325 (326) : 88 Cri L Jour 1144 (DB) 
Suth WE Cr 17 (17, 18) (DB) *(’70) IB Su 
19 (20) (DB) (Police report is not evidence). 

[6] Magistrate cannot record evidence ex 
act solely on that without hearing the parties 
1929 Pat 46 (47) : 7 Pat 269 : 30 Cri L Jour 
11) 1924 Pat 717 (718) : 25 Cri L Jour 455 (1 
Mad WN 1263 (1263). (DB) (Persons ’ 
under this section against another, institute 
proceedings against that person). 

[7] The accused is entitled to a copy of th< 
tion, upon which the Magistrate has acted. 
193.1 Mad 242 (244) : 32 Ori L Jour 763. 

[8] Though the enquiry can be delegated 
ordinate Magistrate the superior Magistra 
come to an independent opinion. (Vol 20) 
348 (351, 352): 34 Cri L Jour 334 (DB). 

[See however (Vol 24) 1937 Mad 167 (3 
(1937) Mad 171 : 38 Cri L Jour 125 (Enqu 
be delegated to a Magistrate who has already 
an application under sub-s. (4). ] 

[9] Enquiry delegated to subordinate Mi 
District Magistrate cannot suspend ordei 
enquiry. (Vol 24) 1937 Mad 167 (169) ; 3 
Mad 171 : 38 Cri L Jour 125. 

13. Duration of the order— Sub-se 

— [1] The order under this section shuttle 
revocable bat must be one that can be reca 
expiry of two months. (Vol 29) 1942 Pat 
43 Cri L Jour 722* (Vol 29) 1942 Pat 331 
Cri L Jour 637 *( Vol 15) 1928 All 14 (16): 5 
38 Cri L Jour 991 *(’88) 10 AU 115 (117, 1 
having the effect of .perpetual injunction 
passed)*(Vol 19) 1932 Cal 288 (288): 33 Ori ! 
(DB) (Do) *(’80) 5 Cal 7 (19, 20) (FB) (Do) 
1932 Mad 294 (296) : 33 Cri L Jour 605 (D 
Cri L Jour 166 (167, 168) (DB) (Cal) (1 
rival claimants from collecting rents til] 
©stabliehed in Court) *(’01) 24 Mad 45 (43) 
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a person to abstain from exercising rights in a temple 
till another person was removed). 

[See also (Vol 28) 1941 Mad 498 (499) : 43 Ori L 
- Jour 433 : ILR (1941) Mad 544 (DB). ] 

[2] An order under this section cannot be extended 
by passing successive orders or by renewing it at the 
end of every two months. (Vol 29) 1942 Pat 414 (417) : 
43 Ori L Jour 722 *(Vol 27) 1940 Pat 559 (560) : 41 
Ori L Jour 578 *(Vol 3) 1916 Cal 472 (473) : 17 Cri L 
Jour 200 (200, 201) (DB) *(Vol 12) 1925 Cal 625 (625): 
26 Cri L Jour 874 (DB) *(Vol 1) 1914 Mad 697 (697) : 
14 Cri L Jour 658 (DB) *(Vol 10) 1923 Mad 15 (16) : 
23 Cri L Jour 689. 

[3] Order under S. 144 cancelled as being defective — 
Magistrate can initiate a valid proceeding and pass an 
affective order — Such order cannot be attacked as a 
excessive order extending the duration for more than 
two months. (’46) 1946 Pat WN 169 (171). 

[4] Where an order does not prove sufficient for the 
purpose, the proper oourse is to take action under S. 
107. (Vol 3) 1916 Cal 472 (473) : 17 Cri L Jour 200 
(DB) *(Vol 4) 1917 Pat 154 (165) : 19 Cri L Jour 365 : 
3 Pat t Jour 130 (DB). 

[5] Where the duration of the order is found in- 
sufficient to meet the emergency the Magistrate should 
move the Provincial Government to extend the duration 
of the order. (Vol 3) 1916 Mad 1106 (1106) : 16 Cri L 
Jour 592. 

[6] The Provincial Government need not state the 
reasons for extending the duration of the order. (Vol 
10) 1923 All 606 (607) : 45 AU 526 : 24 Cri L Jour 
689. 

[7] The section does not permit the Provincial 
Government to resuscitate an order which is no longer 
in force. (Vol 27) 1940 Lah 459 (460) : 42 Cri L Jour 
90. 

[8] The two months count , from the date of the 
order and not from the date of confirmation of the 
order on a subsequent date. (Vol 29) 1942 Pat 414 
(415) : 43 Cri L Jour 722 *(Vol 27) 1940 Pat 492 (494): 
41 Cri L Jour 417 *(Vol 27) 1940 Pat-364 (364) : 41 
Cri I, Jour 384 *(’10) 11 Cri L Jour 12"(13)(DB) 
(Cal). 4i(ybl 24) 1937 Mad 311 (312): 38 Cri L Jour 
582. 

[9] An order under this section need not state ex- 
pressly that its operation is confined to two months or 
some shorter period. (’07) 6 Cri L Jour 194 (195, 197) : 
34 Cal 897 (DB).*(Vol 7) 1920 Mad 847 (848) :-20 Cri 
L Jour 755 (DB). 

14. Revision .—-[1] Ordinarily, a person ag- 
grieved by an order, should exhaust his remedy under 
Sub-s. (4) before he can apply for a revision to the 
High Court. (Vol 27) .1940 Bum 42 (42): 41 Cri L 
Jour 319 (DB) -5 (Vol 21) 1984 Cal 189 (140) : 35 Cri L 
Jour' 541'(DB).*(Vol' 19) 1932 Mad 720 (722) : 66 Mad 
, 149 ; 88 Cri L Jour 826 *(Vol 11) 1924 Pat 145(147) : 
24. Cri Ii Jour 947 . f (Vol 6) 19l9 Mad 1004 (1008, 
1009): 19 Cri L Jour 56 (DB). i 

[2] Application directly for revision will lie where 
the Magistrate has acted without ■ jurisdiction or there 
are other circumstances justifying it. (Vol 11) 1924 
Pat 145 (147) : 24 Cri L Jour 947 *(Vol 8) 1921 Pat 
392 (894) : 22 Cri L Jour 685 *(Yol 27) 1940 Bom 42 
(42) : 41 Ori L Jour 319 (DB) *(Vol 21) 1934 Cal 139 
(140V; 35 Ori L Jour 541 (DB) *(Vol 19) 1932 Mad 
72&||2&) : 56 Mad 149 : 33; Cri L. Jour 826, 


[3] Unless there is clear evidence that no reasonabl 
maa could have held that there was an emergency tb 
High Court will not interfere with the findings of thi 
Magistrate. (Vol 26) 1939 Sind 230 (231) : ILR (1939 
Ear 751 : 40 Cri L Jour 823 (DB) *(Vol 24) 1937 Mac 
311 (312) : 38 Cri L Jour 582 *(Vol 18) 1931 Bom 13E 
(137) : 55 Bom 322 : 32 Cri L Jour 507 (DB) *[Vol 21] 
1934 Pat 313 (315) (DB). 

[4] The opinion of local authorities on record about 
the gravity of danger, and the necessity for the step 
taken will be given great weight by the High Court. 
(Vol 29) 1942 Lah 171 (172) : 43 Cri L Jour 747 : ILR 
(1942) Lah 510 (FB) * (Vol 18) 1931 Mad 242 (244) : 
32 Cri L Jour 763 *(’10) 11 Cri L Jour 194 (194) (Mad) 
*(Vol 21) 1934 Pat 463 (465) : 36 Cri L Jour 257. 

[5] The High Court may in view of the faots placed 
before it, call for the record to satisfy itself that the 
order is legal and that the Magistrate has not acted in 
an arbitrary manner. (Vol 30) 1943 Cal 35 (38) : 44 
Cri L Jour 288 : ILR (1942) 1 Cal 488 (DB) *(Vol 29) 
1942 Lah 171 (172) : 43 Cri L Jour 747 : ILR (1942) 
Lah 510 (FB) *(Vol 26) 1939 Sind 230 (231) : ILR 
(1939) Ear 751 : 40 Cri L Jour 823 (DB). 

[6] The High Court will interfere in revision in the 
following cases: — 

(a) Where there are no materials justifying the 
issue of the order. (Vol 16) 1929 Pat 714(716) : 31 
Cri L Jour 466 *(Vol 9) 1922 Pat 239 (240) *(Vol 6) 
1919 Mad 1004 (1007) : 19 Cri L Jour 56 (DB). 

[Sea however (Vol 24) 1937 Mad 494 (494) : 38 
Cri L Jour 892 * (Vol 20) 1933 Cal 348 (353): 34 Cri L 
Jour 334 * (Vol 3) 1916 Cal 69 (69) : 17 Cri L Jour 
464 (DB).) 

(b) Where the grounds stated in the order are either 
unfounded in fact or insufficient ip law. (Vol 18) 1931 
Mad 242 (245) : 32 Ori L Jour 763. 

(o) Where the order violates the conditions in the 
section. (’93) 2 Cal WN 747 (748, 749) (DB) * (Vol 18) 
1931 Mad 242 (245) : 32 Cri L Jour 763 * (Voi 1) 1914 
Mad 697 (697): 14 Cri L Jour 658 (DB) * (Vol 11) 1924 
Pat 145 (146, 147) : 24 Cri L Jour 947 * (’04) 1 Cri: L 
Jour 248 (250, 251) (DB) (Cal) * (Vol 4) 1917 Cal 6 

(7) : 18 Cri L Jour 892 (893) (DB). 

[But sea (Vol 26) 1939 Rang 181 (182): 40 Cri L 
Jour 645], 

. (d) Where the order is beyond the scope of the sec- 
tion. (’98) 25 Cal 852 (856) (DB) * (’78) 1 Cal L Rep 
58 (61) (DB) * (Vol 7) 1920 Pat 155 (155) : 21 Cri L 
Jour 657 ((Vol 1) 1914 Cal 22 : 41 Cal 400 : 14 Cri L 
Jour 673 (DB) followed) * (Vol 20) 1933 Pat 185 (186, 
187) : 34 Cri L Jour 717. . 

(e) Where final order is passed without notice and 

hearing the party. (Vol 11) 1924 Pat 703 (704) : 26, 
Cri L Jour 260 * (Vol 7) 1920 Pat 496 (499) : 20 Cri L 
Jour829. , ./■ . - , ; 

(f) Where the order is based upon no legal evidence. 

(Vol 16) 1929 Pat 46 (47): 7 Pat 269 : 30 Cri L Jour 
302. - 

(g) Where the order amounts to an abuse of the pro , 

cess of Court or has resulted in the’ denial of a right of: 
fair trial. (Vol 27) 1940 Pat 382 (383) : 41 Ori L Jour 
907 *’(Vol 9) 1922 Pat 435 (438) : 2 Pat 94 : 28 Cri L 
Jour 549 (FB). _ . 

[7] Where the order has spent itself out by lapse of 
time, High Court will not generally interfere in revision. 
(Vol 29) 1942 Pat 331 (332) : 43 Ori L Jour .637 *(V61 
27) 1940 Pat 185; (187) : 41 Cri L Jour 403 *. [(Vol 27 ), 
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1940 Pat 364 (364) : 41 Cri L Jour 384 * (Vol 11) 1924 
Mad 896 (896) : 25 Cri L Jour 304 ft (Vol 21) 1934 
Oudh 87 (87) : 35 Cri L Jour 472 ft (Vol 17) 1930 Mad 
242 (242) : 53 Mad 320 : 81 Cri L Jour 324. 

[See also (Vol 30) 1943 Cal 35 (39) : 44 Cri L Jour 
288 : ILK (1942; 1 Cal 488 (DB).] 

[ 8 ] High Court will interfere in revision even where 
the order has lapsed in the following cases: — 

(a) Exceptional cases. (Vol 27) 1940 Pat 559 (560) ; 
41 Cri L Jour 578. 

[See (Vol 27) 1940 Bom 42 (42) : 41 Cri L Jour 319 
(DB) ft (Vol 22 ) 1935 Lah 676 (679, 680) : 36 Cri L 
Jour 951.] 

(b) Where question of jurisdiction is involved. (Vol 
6 ) 1919 Cal 584 (584, 585} : 19 Cri L Jour 951 (DB) * 
(Vol 17) 1930 Cal 131. (132) : 31 Cri L Jour 804 (DB) ft 
(Vol 9) 1922 Mad 76 (77) j 23 Cri L Jour 404 ft (Vol 16) 
1929 Pat 46 (48): 7 Pat 269 : 30 Cri L Jour 302 ft (Vol 
14) 1927 Pat 432 (432) ; 28 Cri L Jour 1039 ft(Vol 14) 
1927 Lah 430 (430) : 28 Cri L Jour 345. 

(c) Where the party has been seriously prejudiced. 
(’38) 19 Pat L Tim 796 (798) ft (Vol 22) 1935 Pat 224 
(225) : 36 Cri L Jour 655 

[9] High Court can interfere in revision even after 
cancellation of the order by Magistrate. (Vol 27) 1940 
Bom 42 (42) : 41 Cri L Jour 319 (DB). 

[10] An order dropping proceedings on untenable 
grounds can be interferred with in revision. (Vol 28) 

1941 Pat 281 (282),: 42 Cri L Jour 620. 

15. Disobedience of order under the sec- 

tiOn.‘- t -[l] Disobedience of order under this section is 
punishable under S. 188, IPG the prosecution for 
which has to be launched under S. 195 or 476 of this 
Code. (Vol 26) 1939 Mad 496 (496) : 40 Cri L Jour 762 
*(’36) 37 Cri L Jour 936 (937) (DB) (Cal)ft(Vol 9) 1922 
Pat 84 ( 86 ) : 23 Cri L Jour 381 ft (Vol 6 ) 1919 Cal 108' 
(109) : 20 Cri L Jour 113 (DB). 

[ 2 ] The following conditions should be fulfilled to 
punish a person for disobedience of an order under this 
section ; — 


(a) Order should be one warranted by the section and 
the requirements of the section should have been fully 
complied with. fVol 31) 1944 Pat 213 (214) ; 4G Cri L 
Jour 1 $’* (Vol 27) 1940 Pat ,446 (447) : 41 Cri L Jour 
414 (Mere irregularity in promulgation of the order will 
. hot invalidate the order where the parties have knowl- 
edge of its contents) ft (Vol 27) 1940 Cal 358 (362): ILK 
(1940) 2 Cal 110 ; 41 Cri L Jour 864 ft (Vol 24) 1937 
Cal 406 (407) : ILK (1937) 2 Cal 475 : 38 Cri L Jour 915 
- (DB) C$2— 26) 1 Hpp Bur Bui 174 (175; ft (’92-*- 96) 
1 Eul 183 (186) ft (’$9) 16 Cal 9 (12) (DB). 

; (Mere irregularity in the promulgation will not vitiate 
the order where parties have knowledge of its contents}^ 
(h) Accused must be sho&n to have had actual know* 
ledge of the order which cannot be presumed, {Vol 27) 
1940 Pat 446 (447) $ 41 Cri L Jour 414 * (Vol 26) 1939 


L Jour 4 * (’99) 1 Bom LR 524 (524) (DB)ft(’05) 2 Cri 
L Jour 719 (720) : 1905 Pun Re No. 36 ((Jr) ft (Vol 22) 
1935 All 552 (553) : 36 Cri L Jour 639. 

[See however (Vol 28) 1941 All 70 (73) ; 42 Cri L 
Jour 298 : ILK (1941) All 186 (FB) ft (Vol 29) 1942 
Oudh 39 (41) : 42 Cri L Jour 884 : 17 Luck 52 (DB).} 

(c) The accused should be proved to have disobeyed 
the order. (Vol 31) 1944 Pat 213 (214) : 46 Cri L Jour 
18 ft (’32) 1932 Mad W N 1073 (1073) * (’89) 16 Cai 

9 (13) (DB) ft(Vol 7) 1920 All 223 (224) : 22 Cri L Jour 
2 (Should be during continuance of the order) ft (’ 88 ) 

10 All 115 (118) (Do). 

(d) Disobedience should have caused or tended to 
cause obstruction or annoyance or injury to a person 
lawfully employed or danger to life, health orsaftey 
or riot or an affray. (Vol 17) 1930 Cal 131 (132): 31 
Cri L Jour 804 (DB) ft (Vol 19) 1932 Cal 868 (869) : 33 
Cri L Jour 829 ft (Vol 9) 1922 Pat 84 ( 86 , 87) : 23 Cri 
L Jour 381 ft (’ 68 ) 4 Mad HCK App v (vi) (DB) ft (’ 86 ) 
1886 All WN 251 (251) ft (*08) 8 Cri L Jour 431 (484) 
(Bom). 

[3] For the purpose of deciding as to what part of 
the ponal provision in S. 188 applies, the Court can only 
look to the order under S. 144. (VOl ^9) 1942 Oudh 39 
(41) : 42 Cri L Jour 884 : 17 Luck 52 (DB). 

[4] The legality of an order under this section Can 
be questioned in proceedings under 8 . 188 IPO. (Vol 8 ) 
1921 Cal 258 (259) : 23 Cri L Jour 376 (DB). 

[5] Resistance, within the limits of private defence, 
to an order which is ultra vires , is not an offence. (Vol 
8 ) 1921 Pat 415 (420) : 22 Cri L Jour 442. 

16. Suit to establish civil rights infringed 
by an order under -this section. — [1] Civil suit 
will lie for establishing a right infringed by an order 
under this rule and it will not be barred by the existence 
of the order itself. (Vol 6 ) 1919 Mad 674 (675) : 42 
Mad 271 (FB) ( (Vol 5) 3918 Mad 448 (DB) overruled 
ft ('73) 5 NWPHCR 8 (9) (DB) ft (’77) 3 Cal 20 (23) 
(FB) ft (’80) 2 Mad 140 (142) (Suit to establish right to 
play music before mosque) ft '(’80) 5 Cal 7 (9, 20) (FB}» 

[ 2 ] No proof of special damage is necessary tb 
succeed in an action to establish a right infringed by an 
order under this section. (Vol 6 ) 1939 Mad 674 (675, 
676) : 42 Mad 273 (FB) ft (*78) 2 Bom 457 (468, 469) 
(DB). 

[B] Where the Civil Court declared the rights, tbb 
parties should approach the Provincial Government to 
modify or cancel the order in the light of the Cavil 
Court's declaration. The Civil Court itself cannot cap* 
cel the order. (Vol 9) 1922 Mad 323 (324) (DB) ft V?# 
6 NWPHCR 104 U09) (DB). 

Section i4S~s?nop*i«« 

t. Scope and applicability of the. section. 

2. Applicability to cases arising ' under theRengal 
Alluvial Lands Act. 

3. Sections 144, 145 and 107 compared. 

I 
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by pleader, within a time to be fixed by such Magistrate, and to put in written statements of theii 
respective claims as respects the fact of actual possession of the subject of dispute. 

( 2 ) For the purposes of this section the expression “ land or water” includes buildings 
markets, fisheries, crops or other produce of land, and the rents or profits of any such property. 

(3) A copy of the order shall be served in manner provided by this Code for the service of s 
summons upon such person or persons as the Magistrate may direct, and at least one copy shall b( 
published by being affi xed to some conspicuous place at or near the subject of dispute. 

(d) The Magistrate shall then, without reference to the merits of the claims of any of sue! 

Inauirv as to posses- parties to a right to possess the subject of dispute, peruse the statements sc 
S i 0n . put in, hear the parties, a [receive all such evidence as may be] producec 

bv t hem respectively, consider the effect of such evidence, take such further evidence (if any) as hi 
.thinks nece ssa ry, and, if possible, decide whether any and which of the parties was at the date o 
the order before mentioned in such possession of the said subject : 

Provided that, if it appears to the Magistrate that any party has within two months nex 
before the date of such order been forcibly and wrongfully dispossessed, he may treat the party s< 
dispossessed as if he had been in possession at such date : 

Provided also, that if the Magistrate considers the case one of emergency, he may at an; 
time attach the subject of dispute, pending his decision under this section. 

(5) Nothing in this section shall preclude any party so required to attend, or any other persoi 
interested, from showing that no such dispute as aforesaid exists or has existed ; and in such cas 
the Magistrate shall cancel his said order, and all further proceedings thereon shall be stayed, bu 
subject to such cancellation, the order of the Magistrate under sub-section (1) shall be final. 


Section 145 (contd.) 

5. Who can take action under this section. 

6. “Is satisfied” 

7. Police-report. 

8. “ Or other information”. 

9. “Dispute”, meaning of. 

10. Likely to cause a breath of the peace. 

11. The subject of dispute. 

12. “Within the local limits of his jurisdiction*'. 

13. Effect of non-compliance with the provisions of 

the section. 

14; Preliminary order. 

15. Statement of grounds in the preliminary order. 

16. “Parties concerned in such dispute”. 

17. Addition of parties. 

18. Continuation of proceedings by or against legal 

representatives— Subi'seotion (7) . 

19. “Attend his Court”, 

20. Written statements; 

21. “Fact of actual possession”.;; . ; ‘ 

22. ^Landbr water or the boundaries thereof”. 

23. Service and publication of the preliminary order 

—Sub-section (3). - 

24. Omission to serve or publish the order. 

25. Attachment in caseof emergency* 

, 26. “Crops or other produce subject to speedy and 
natural decay”— Sub* section (8). 

. 27. Procedure at the inquiry. 

29. Issue of summons to witnesses— Sub-seetion (9)* 
-'ski PdWBT to adjourn ent^utry. 


30. Perusal of statements. 

31. “Hear the parties”. 

32. “Receive all such evidence as may be produced 1 

33. “Consider the effect of such evidence and tal 
such further evidence as he thinks necessary.” 

34. Procedure in recording evidence. % 

35. Local inquiry and local inspection. 

36. Possession at the date of the preliminary order. 

37. Reference to arbitration and compromise. 

38. Question of title. 

39. Effect of prior proceedings on the inquiry in 
possession. 

40. Joint possession. 

41. Forcible and wrongful dispossession “ within ti 
mouths nest before date of order”. 

42. “ Forcibly and wrongfully”— Meaning of, 

43. Cancellation of the preliminary order— Su 
section (5), 

44 . Finality oJ the preliminary order. / 

45. “ Any. other person interested^ ; 

46. Order under this section^ 

47. ^Declare that such person is entitled to poss< 
sion”. ; 

48. Evicted in due course of law. 

49. Restoration of possession, 

50. Effect of order under this section. 

51. Effect of an order under this section on limi 

tiou. ' 0 , 

52. Persons bound by the order. 

53. _ Conversion of proceedings* 

54. ''Revision, 
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(d) If the Magistrate decides that one of the parties was b [or should under the first proviso to 
Party in possession to sub-section ( 4 ) be treated as being] in such possession of the said subject 
retain possesion until he shall issue an order declaring such party to be entitled tn 
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** Clause 145. — As the law stands at present, the 
date of the order under sub-section (1) of this clause is 
taken as the critical date for the purpose of determining 
actual possession. This appears to give an unfair 
advantage to a person who has forcibly dispossessed 
another. But difficulties arise when the test of actual 
possession at the time of the institution of the proceed- 
ings is departed from. We think that the proviso we 
have added to sub-section (4) goes as far as is possible 
to meet the evil in question without involving the 
Magistrate in an enquiry into title or right to possession, 
which is the function of a Civil Court.”— S.C.B., 1898. 

Amendment made in 1923. — “ In view of the objec- 
tions of the Bengal Government, we do not think Sec- 
tions 145, 147 and 148 should apply to the Presidency- 
towns. We have, therefore, omitted the first amend- 
ment made by Clause 27, and references to ‘‘Presidency 
Magistrate” and “Chief Presidency Magistrate,” res- 
pectively, in Clauses 29 and 30. 


Section 145 (cmtd) 

•under S. 145 either in supersession or in continuation 
of the orders, if any, passed under S. 107 or S. 144. 
(Vol 16) 1929 Pat 46 (48) : 7 Pat 269 : 30 Cri L Jour 
302 4 (Vol 9) 1922 Pat 485 (440) : 2 Pat 94 : 23 Cri 
L Jour 549 (FB). 

[But see (Vol 21) 1934 Pat 463 (465) : 36 Cri L 
Jour 257 4 (Vol 7) 1920 Cal 841 (841) : 22 Cri L Jour 
224 (DB).] 

[3] Dispute relating to immovable property likely 
to cause breach of peace — Action should be taken 
under this section and not S. 107. (1946) 27 Pat L 
Tim 231 (234). 

[4] Ordinarily, when a dispute relating to the 
possession is likely to cause a breach of the peace and 
there is no emergency, the provisions of S. 144 will 
not apply and action should be taken under S. 145. 
(Vol 27) 1940 Pat 382 (383) : 41 Cri b Jour 907 * 
(Vol 29) 1942 Cal 66 (66) ; 43 Cri L Jour 396 4 
(Vol 27) 1940 Pat 492 (494) : 41 Cri L Jour 417 4 
(Vol 4) 1917 Upp Bur 5 (6) : 3 Upp Bur Bui 17 : 18 
Cri L Jour 967 * (Vol 27) 1940 Pat 471 (472) : 41 
Cri L Jour 451. 

[5] Where there is, in reality, no dispute as to 
possession, and a party whose claim to possession is a 
mere pretence* is threatening to interfere with posses- 
sion, the Magistrate is clearly entitled to resort to the 
summary procedure under S. 144 provided the condi- 
tions of the section are fulfilled. (Vol 9) 1922 Pat 435 
(438) ; 2 Pat 94; 28 Cri L Jour 549 (FB) 4 (Vol 27) 
1940 Pat 492 (494) ; 41 Cri b Jour 417. 

[6] Where there is a bona fide dispute relating to 
the possesion of land or water, the Magistrate should 
take action under S. 145 and not under S. 144, and 
even wh^re he takes action , under S. 144, he should 
convert the proceeding into one under S. 145. This, 
however, is only a rule of propriety and convenience 
and does not affect the question of jurisdiction of a 
Magistrate to act under S. 144. (Vol 16) 1929 Pat 714 
(715) : 31 Cri L Jour 466 * (Vol 9) 1922 Pat 435 
(438) ; 2 Pat 94: 23 Cri L Jour 549 (FBI 4 (Vol 29) 
1942 Pat 331 (333) : 43 Cri L Jour 637 * (Vol 4) 
1917 Upp Bur 5 (6) ; 3 Upp Bur Rul 17 ; 18 Cri L Jour 

' 987 (Though dispute might exist, order under S. 144 

jis justified if the crops would be ruined if not harvested 
, by the party in actual possession). 


In order to meet certain difficulties, which have 
arisen in connection with the words “receive the evid- 
ence produced by them ” in Section 145 (4), we have 
made an amendment adopting the phraseology of 
Section 244 (1), and have also added a new sub-section 
(8- A) [now sub-S. (9)] on tbe lines of Section 244 (2). 
We have made an additio n to the first amendment 
made in sub-section (6), Section 345 to make the inten- 
tion clearer. We have introduced a new clause which, 
by an amendment of Section 146, will enable *a District 
Magistrate to withdraw the attachment of property at 
any time when he is satisfied that there is no longer 
any likelihood of a breach of the peace. 

Doubts have been expressed as to the procedure to be 
followed in cases under Section 147 and we have intro- 
duced amendments here to make it clear that the 
procedure is to be that laid down by Section 145.”— • 
S.C. B [XVIII of 1923] . 


[7] Where the Magistrate finds one of the rival 
parties in actual possession of the land and there is a 
likelihood of the breach of the peace, he has a discre- 
tion to proceed either under S. 144 or S. 145 or 
S. 107. (’41)1941 Mad W hi 960 (960) * (*08) 8 Cri 
L Jour 170 (175, 176) : 1 Sind LB 80 (SB) 4 (’05) 2 
Cri L Jour 769 (770) : 32 Cal 966 (DB) 4 (’03) 26 
Mad 471 (472) (DB). 

[8] Where the question of possession is disputed and 
the case is one of emergency, the proper course is to 
pa*s a temporary order under S. 144 and then to 
institute an enquiry into possession, or straightway 
take the proceedings under S. 145 by attaching tbe 
property in dispute. (Vol 29) 1942 Pat 031 (334): 43 
.Cri L Jour 637 4 (Vol 31) 1944 Pat 213 (214) : 46 Cri 
L Johr 18 4 (Vol 27) 1940 Sind 158 (159) : 41 Cri L 
Jour 952 : ILB (1940) Kar 508 (DB). 

[9] Magistrate cannot by passing repeated orders 
under S. 144, avoid the deoision of a dispute which 
may be appropriately dealt with under S. 145 or S. 107. 
(Vol 27) 1940 Pat 559 (560) : 41 -Cri L Jour 578 4 
(Vol 27) 1940 Pat 382 (383) : 41 Cri Jour 907 * 
(Vol 27) 1940 Sind 158 (159) : ILB (1940) Kar 508 : 
41 Cri L Jour 952 (DB) * (Vol 9) 1922 Pat 435 (440) : 
2 Pat 94 ; 23 Cri L Jour 549 (FB) (If he does so it is 
an abuse of the process of law). 

[10] Owing to ill-feelings prevailing between certain 
persons likely to attend a meeting, a breach of the 
peace was expected — It was held that the Magistrate 
should proceed under S. 144 and' not institute proceed- 
ings under S. 107 and arrest the persons. (Vol 5) 
191$ Upp Bur 53 (§4, 55) : 2 Upp Bar Bui 157 : 18 
Cri L Jour 512* 

, [11] In cases of disputes likely to cause a ^breach of 
;.the peace but not commg strictly within S» 145, the 
•Magistrate should take security' from both the parties 
to the dispute under S. 107. (Vol 9) 1922 Ail 430 
(430) : 23 Cri L Jour 612 (Dispute about claim tc 
weigh grain in market not covered by S. 145). 

[12] Where it is difficult to say which of the parties 
~to a dispute is creating a ' disturbance, and speeds 
remedy is necessary, an order under S. 144 may* be 
passed. It is, however, desirable tbat the order undei 
S. 144 is followed up by proceedings under S. 107 
binding over the party in fault. (Vol 22) 1985 Ffti 
461 (463) ; 36 CJrLL Jour 1268. 
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[13] Where the conditions necessary for the appli- 
cability of S. 107, S. 144 as well as S. 145 are satisfied 
the Magistrate’s exercise of the power is not 
limited to those nnder S. 145 only, but may 
act tinder S. 107 or S. 144. (Vol 21) 1934 Pat 
308 (308, 309i : 13 Pat 76 : 35 Ori L Jour 1009 * 
(Vol. 16) 1929 Cal 468 (469, 4701 : 30 Cri L Jour 
- 1027 (DB) * (Vol 15) 1928 Cal 610 (613, 614) : 56 Cal 
290 : 30 Cri L Jour 69 (PB) * (Vol 9) 1922 Pat 435 
(438) 2 Pat 94 : 23 CriL Jour 549 (PB) * (’13) 14 

Cri L Jour 559 (562) : 36 Mad 315 (DB) * ('09) 10 Cri 
L Jour 231 (282, 233) : 2 Sind LR 18 (DB) * (’09) 10 
Cri L Jour 221 (223) : 5 Nag LR 94 * (1906) 3 Cri 
L J°“ r 023 (324) : 28 All 406 * (’03) 26 Mad 471 
(473) (DB). 

L Jour 574 (575) (Pat)* 

jlOO^) 1918 Pat 300 301 ^ : 19 0ri L J u 1002 

[14] The proper course in the above ease is to proceed 
under S. 145. As mentioned already, the question is 
J? r °P« e ‘J and not of jurisdiotion. 
VVnt M 3 ®f (®® 5 ) : 35 Cri L Jour 88 * 

-<™ 9 > 4922 Pat 435 (438) : 23 Cri L Jour 549 : 2 Pat 
? 4 ^ B l*,(Vol 5) 1918 Lah 344 (344) : 19 Cri L Jour 

f’03)'s5 V A (465) : 19 Cri L 3mr 3 ®7* 

( 03) 25 All 537 (540, 541) * (’98) 25 Cal 798 (800). 

88 ^ S ®®^] 01 26 > 1939 Sind 261 (262) : 40 Cri L Jour 

n M^ Magistrate may find that after an order 
1 , 07 ,°[, a - 144 has been passed, the likelihood 
a ^oach of the peace no longer exists. In such a 

the other S j- 145 beoornes unnecessary. On 

am J„® bn . d ’ Pending proceedings under S. 145 the 

ZlZ n Z Teiert f t0 c in S - 144 ma 7 in which 

tTon (vJ7^ d oL a -J U Wil1 notbe without jntrisdic- 
Se 9 ( T1e 15 i; , 3^ ) . Mt ' ««) : 80 C, s L 

0 n£ 6 ]„^t nd , i ? g Proceedings under chapter VIII, it is 
chapter XII ^f B s(irate imatitute* proceedings under 
(Vo?23» lol’fi Q- h j ^ 81 , ders , tbem mcire appropriate. 

jSfflSKK?" 48 " 3 ’ L I “ : 

WOT*. Wbfln aM^iatinterio^aoae of the several 
rietv of h?s Mf, II1 ™ to mee 5 tbe emergency, the prop- 

the farf^of oV , 1 ! DOt *° be iudged in tb e light of 
4 at a later stage, when the emergenev can 
^ wedcudiBmt basis, it may be considered 
have bee “ tollowedtore 
EBffi pK ?^ 4 Ptit 808 < 809 > ■■ 85 Cri L Jour 

8 144 and S 1 th ?f P rooee ®ings under S. 107 

S^tfbSde 8 S S^ 8S °^» *“**?55 

>der this Hca 

" J” within^?,, 8 n “ dei ! tWs seetion constitutes 
we meaning S. 4 flj.rw ran « 


[ 2 ] The proceeding under this section is of a^Ti 
executive character. (’ 01 ) 23 Bom 179 (184) * (Vol e? 
1934 Nag 194 (195) : 35 Cri L Jour 1460 * (Vol 39 
1925 All 316 (317) : 26 Cri L Jour 683 >J» (Vol l) ioJ 

.s;u‘ 2 a s 

[3] The action is of a purely preventive and prori 1 
sional nature in a civil dispute pending formal ad! 
judication of the rights of the parties. (Vol n iqi, 
Sind 11 ( 12 ) : 16 Cri L Jour 249 : 8 Sind LR 215 (Ml 

?Q ( o°i T ] T 1918 oFn PP Bur 8 («) : 3 Upp Bur Ruffl 
19 Cri L Jour 389. ’ 

, D ^ee (Vol 25) 1938 Sind 132 (136) : ILR (1939) fr 
18 (DB) (Order nnder S. 145 partakes something 0 i 
the nature of interim proceedings in a Civil Court)* 

[ 4 ] The proceeding is not of a punitive nature nor 
a matter relating to an offence to attract tbe acnlies- 
tion of Ss. 182 and 185. (Vol 1) 1914 All 473 (473 m 
15 Cri L Jour 520 * (’99) 3 Cal WN 148 (150) (DB),= 

[5] A proceeding under this section is a case within 
the meaning of Ss. 192, 526 and 528. (Vol 32) 1945 
Nag 56 (56) : ILR (1944) Nag 836 : 46 Cri L Jour 654 
* (Vol 9i 1922 All 99 (100) : 23 Cri L Jour 205 (Sec- 
tion 192 applied) * (Vol 10) 1923 Pat 366 (367) • 24 
Cri L Jour 487 * (1906) 3 Cri L Jour 83 (84) (DB) 
(Cal) * (’95) 22 Cal 898 (901, 902) (DB) * (’03) 26 Mad 
188 (188) (DB). 

[But see (’01) 4 Cal WN 821 (822) (DB) (A Magis- 
trate of first class duly empowered has power only to 
transfer an inquiry or trial relating to an offence under 
S. 192) * (Vol 6 ) 1919 Ail 311 (313) : 20 CriLJotit 
410)]. 

[ 6 ] The District Magistrate has power under S. 193 
to transfer a proceeding of which he has taken cog. 
nizanoe. (Vol 20) 1933 All 264 (266) : 55 All 301 : 34 
Cri L Jour 414 (EB) * (Vol 15) 1928 Mad 1230 (1231) : 
52 Mad 241 : 30 Cri L Jour 340 (The subordinate 
Magistrate need not have territorial jurisdiotion), 

[7] An application to a Magistrate under this sec- 
tion is not a complaint. (Vol 13) 1926 Sind 85 (85): 
18 Sind LR 278 : 26 Cri L Jour 1333, 

[ 8 ] The initiation of a proceeding under this section 
on the application of a person may constitute malicious 
prosecution of the opposite party so as to entitle him to 
olaim damages in a civil action, (’ll) 18 Ind Cas 737 
(738, 742) (DB) (Cal) * (Vol 14) 1927 All 412 (412), 

5. Who can take action under this section, 
—[ 1 ] Any Magistrate mentioned can take action under 
this section and hence the District Magistrate can act 
in spite of the fact that the Sub- Divisional Magistrate 
has refused to aot. (’02) 29 Cal 242 (244) (DB) * (Vol 
13) 1926 Cal 1049 (1050, 1051) : 27 Cri L Jour 1088 
(DB). (Even though no application is made to him). 

6. “I# satisfied".— [ 1 ] A clear and unambiguous , 

finding that a dispute likely to cause a breach of the ; 
peace exists is necessary before the Magistrate pan 
assume jurisdiction, (Vol 32) 1945 Oudh 62 (63) * 
(Vol 32) 1945 All 60 (63) : 46 Cri L Jour 504 - 1LB 
(1944) All 727 * IVol 27) 1940 Nag 265 (206) : 41 Ori 
L Jour 799 * (Vol 26) 1939 Lah 108 (109) ", : ILR 
(1938) Lah 611 : 40 Cri L Jour 519 * (Vol 24)1937 
Mad 494 (494) : 38 Cri L Jour 892 * (1905) 2 Cri 
L Jour 670 (675) : 83 Cal 33 (D&) * (Vol 10) 1928 
Rang 211 ( 211 ) : i Bang 53 : 24 Cri L Jour 740 *r . 
(Vol 22 } 1985 Nag 78 (80) * (Voll 2 ) 1925 Oudh 484 
(484) : 26 Cri L Jour 630 * (Vol 14) 1927 Lah 822 
(823) : 28 Cri L Jour 328 * (Vol 9)1922 All 31 (81) : ’ 
83 Cri L Jour 308. , „ ..-.j ■„ / 
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[2] No hard and fast rule specifying the sufficiency 
of the materials upon which a Magistrate ought to be 
.satisfied before he assumes jurisdiction in any parti- 
cular case can be laid down. (1905) 2 Ori L Jour 670 
(673) : 33 Cal 33 (DBjft (Vol 22) 1935 Oudh 316 (324): 
36 Cri L Jour 656 : 11 Luck 157 (DB) * (’07) 6 Cr 
L Jour 36 (87) (DB) (Cal). 

[3] The Magistrate is not bound to take action on a 
police-report or upon an expression of opinion by the 
police. (Vol 11) 1924 Pat 787 (789) : 26 Cri L Jour 
133 * (Vol 15) 1928 Nag 81 (83} : 28 Cri L Jour 929 
ft (1905) 2 Cri L Jour 670 (678) : 83 Cal 33 (DB). 

[4] A statement of facts is always necessary to 
enable the Magistrate to determine the question of 
necessity for an order. (1905) 2 Cri L Jour 670 (672 ): 
33 Cal 33 (DB) ft (Vol 23) 1936 Sind 143 (144) : 37 
Cri L Jour 1030 (DB) ft (Vol 11) 1924 Pat 787 (789) : 
26 Cri L Jour 133 * (Vol 15) 1928 Nag 81 (83) : 28 Cri 
L Jour 929 ft (Vol 16) 1929 Cal 468 (469, 470) : 30 Cri 
L Jour 1027 (DB) ft (Vol 11) 1924 Lah 678 (679) : 
25 Cri L Jour 78. 

[5] In the absence of a police report the Magistrate 
should act very cautiously upon the statements of in- 
terested persons. (Vol 11) 1924 Cal 444 (445) : 24 Cri 
L Jour 304 (DB) ft (Vol 12) 1925 Nag 142 (143) : 25 
Cri L Jour 1109. 

[6] Police reporting that there is no apprehension of 
breach of peace — Magistrate not justified in starting 
proceedings merely on affidavit of applicant and ignor- 
ing police report* (Vol 32) 1945 Oudh 62 (63). 

[7] Mere statement that he is satisfied by the Magis- 
trate is not sufficient in the absence of materials. (Vol 8) 
1921 Pat 176 (177) : 22 Cri L Jour 481 ft (’79) 4 JCal 
L Bep 483 (490) (DB) ft (Vol 7) 1920 Pat 499 (499) : 
21 Cri L Jour 748 * (’02) 6 Cal WN 340 (342) (DB) ft 
(Vol 11) 1924 Rang 178 (178) : 25 Cri L Jour 1161. 

[8] A preliminary order cannot be justified' by evi* 
denee recorded subsequent to the notice under sub-s (l) 
(Vol 32) 1945 Oudh 62 (63). 

[9] The question whether, upon the materials placed 
before him # proceedings should be instituted under this 
section is one entirely within the Magistrate’s discre- 
tion. (Vol 30) 1943 Pat 44 (47) : 44 Cri L Jour 25 
(DB) ft (Vol 16) 1929 Cal 805 (806, 807) : 32 Cri LJour 
923 (DB). 

[10] The High Court or the District Magistrate has 
no authority to direct a subordinate Magistrate to 
institute proceedings under this section. (Vol 8) 1921 
Pat 445 (446) : 23 Cri L Jour 27 ft (Vol 8) 1921 Pat 
410 (411) i 23 Cri L Jour 498 ft (Vol 16) 1929 Cal 751 
(752) : 31 Cri L Jour 544 (DB) ft (Vol 16) 1929 Cal 805 
(806) : 31 Cri L Jour 923 (DB). 

fll] The High Court in revision will not question the 
sufficiency of information on which the Magistrate 
acted. (Vol SO) 1943 Pat 44 (47) ; 44 Cri L Jour 25 
(DB) ; ft (Vol 4) 1917 Mad 610 (611, 612) : 18 CriL Jour 
23 ft {Vol 12) 1925 Oudh 46 (46) : 25 Cri L Jour 48. 

[12 J The Magistrate need not summon or examine 
any witness before passing the preliminary order but 
can do so on any information received. (Vol 27) 1940 
Sind 33 (37) : ILR (1940) Kar 162 : 41 Cri L Jour 486 
(DB) ft (Vol 10) 1923 Oudh 161 (162) : 25 Cri L Jour 
194 ft (’69) 11 Suth WR Cri 36 (86) (DB) ft (Vol 22) 
1935 Oudh 316 (324) : 36 Cri L Jour 656 : 11 Luck 
157 (DB). 

[But see (Vol 4) 1917 Lah 179 (179, 180) : 18 Cri 
L Jour 565]. 


[13] Ample grounds present for apprehending 
breach of peace — Mere omission to state that breach of 
peace was likely is immaterial. (Vol 22) 1935 Oudh 316 : 
(825): 36 Cri L Jour 656 : 11 Luck 157 (DB). 

7. “Police-report’ 1 — [1] The Magistrate is enti- 
tled to peruse a police-report for satisfying himself as 
to the likelihood of a breach of the peace and as to the 
identity of the subject-matter and of the contending 
parties. (Vol 14) 1927 Cal 327 (329) : 28 Cri L Jour 
329 (DB). 

[See ('36) 37 Cri L Jour 05 (97) (Pat)] 

[2] The police report is inadmissible as evidence in 
the inquiry relating to the possession of the parties. (Vol 
14) 1927 Cal 827 (329) : 28 Cri L Jour 329 (DB) * (Vol 
7) 1920 Pat 483 (485) : 21 Cri L Jour 735. 

[3] The police should communicate to the Magis- 
trate the result of their inquiry and not merely a copy 
of the reports which they may have received. (Vol 22) 
1935 Nag 78 (79). 

8. “Or other information”. — [1] The Magis- 
trate has the widest possible latitude in interpreting the 
words “other information”. (Vol 21) 1934 Nag 194 
(195) : 35 Cri L Jour 1460 * (Vol 12) 1925 Pat 553 
(556) : 26 Cri L Jour 965 (It is not necessary that any 
person should have actually informed) • * (Vol 7) 1920 
Pat 219 (220) : 21 Cri L Jour 625 (Do). 

[2] The Magistrate can base his action on cofnplaint 
filed by one of the parties. (Vol 21) 1984 Nag 194 (195): 
85 Cri L Jour 1460 ft (’06) 8 Cri L Jour 48 (49 
(All). 

[3] Where application does not contain information 
that a dispute likely to cause a breach of the peace 
existed, Magistrate cannot take action. (Vol 25) 1938 
Rang 229 (229, 230) ; 89 Cri L Jour 708. 

[4] The Magistrate can act on the statement on oath 
of the person who presented the complaint. (Vol 18) 
1931 Bang 51 (52) : 32 CriL Jour 637. 

[5] The action can be based on a perusal of the peti- 
tions filed by the parties in another proceeding. (Vol 
7) 1920 Pat 219 (220) : 21 Cri L Jour 625. 

[6] In a dispute between a tenant and his sub- tenants, 
the superior landlord, can present a petition under this 
section. (Vol 29) 1942 Mad 534 (534) : 43 Cri L Joui 
741. 

9. “Dispute”, meaning of. — [l] (a) The word 
“dispute” has only its ordinary meaning of disagree- 
ment, scramble, struggle, or quarrel and when there is 
dispute in respect of lahd the Magistrate could act 
(Vol 15) 1928 Cal 610 (620) : 56 Cal 296 : 30 Cri X 
Jo-ir 69 (FB) ft(Vol 21) 1934 Pat 471 (472) : 36 Cri L 
Jour 624. 

(b) The Magistrate need not . consider whether the 
dispute is bona fide or * whether there is decree ir 
favour of the party or whether possession was obtained 
in executions. (Vol 28} 1941 Nag 171 (173); 42 Or 
L Jour 675 ft (Vol 24) 1937 Bang ^02 (202) : 38 Cri I 
Jour 805 *(Vol 15) 1928 Cal 610 (614, 619) s 56 Ca 
290 : 30 Cri L Jour 69 (FB) (Fbllowed in (Vol 29) 1941 
Pat 351 (333): 43 Cri X Jour 637)* 

[See also (Vol 26) 1939 Pat 151 (152, 153) : 4< 
Cri L Jour 339}. 

[But see (Vol 27) 1940 Pat 492 (494) : 41 Cri 3 
Jour 417ft (1906) 3 Cri L Jour 323 (324) : 28 All 40 
*(Vol 9) 1922 Pat 435 (439, 440) : 2 Pat 94 : 23 Cri 3 
Jour 549 (FB) ft(Voi 30) 1943 Oudh 410 (412) ; 44 Cb 
L Jour 789 : 19 Luck 300*(Vol6) 1919 All 311 (314) 
20 CriL Jour 4t0.] 

S24 A* M* 
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(c) “Dispute” means a legal dispute as to possession 
and when a person has been put in possession of pro- 
perty in execution the Magistrate cannot take action 
under this section but has to maintain Civil Court’s 
decree or possession by acting under S. 101 or S. 144. 
(Vol 10) 1923 Pat 76 (78) : 24 Cri L Jour 279 *(’99) 
26 Cal 625 (629, 680) (DB) *(’04) 1 Cri L Jour 256 
(257,208) (DB) (Bom). 

[See however (Vol 26) 1939 Pat 151 (152, 153) : 
40 Cri L Jour 339 *(*48) ILR (1943) All 150 (153, 154) 
*(Vol 26) 1939 Rang 888 (889) : 41 Cri L Jour 123 : 
1940 Rang LR 157* (Yol 24) 1937 Pat 557 (557, 558) : 
38 Cri L Jour 1096 *(1926) 27 Cri L Jour 43 (43) 
(Oudb) *(Vol 10) 1923 Cal 176 (176) : 24 Cri L Jour 
517 * v Vol 15) 1928 Lah 818 (820) : 29 Cri L Jour 
775.] 

[2] A decree-holder or auction-purchaser placed in 
possession by the process of Court has to maintain his 
own possession and the law gives him the same assis- 
tance as it gives to other persons in possession. (Vol 
21) 1934 Nag 217 (219) : 36 Cri L Jour 52 ; 31 Nag 
LR 97. 

[3] A decree-holder or auction-purchaser who has 
been forcibly dispossessed can be reinstated to pos- 
session provided he makes an application within two 
months of such dispossession. (Vol 15) 1928 Cal 610 
(623) : 56 Cal 290 : 30 Cri L Jour 69 (FB) *(Voi 26) 
1939 Pat 151 (154) ; 40 Cri h Jour 339. 

10. Likely to cause a breach of the peace.— [Ip 
The jurisdiction to act under the section can be 
exercised only when the dispute is such that it is likely 
to cause a breach of the peace. (Vol 32) 1945 All 60 
(62) : ILR (1944) All 727 : 46 Cri L Jour 504 *(Vol 
29) 1942 Pat 489 (489) : 44 Cri L Jour 95 *(Vol 34) 
1947 Pesh 8 (10) ,* (’01) 25 Bom 179 (184, 185) (DB) 
*(Vol 12) 1925 Nag 448 (449) : 26 Cri L Jour 1085 
*{Vol 15) 1928 Mad 859 (859) : 29 Cri L Jour 456 
*{Vol 14) 1927 Cal 944 (944) : 28 Cri L Jour 245 (DB) 
*(Vol 7) 1920 Cal 344 (345) : 21 Cri L Jour 593 (DB) 
*(’93) 15 All 394 (394, 895) *(Vol 4) 1917 Pat 28 (29) : 
19 Cri L Jour 105 *(Vol 15) 1928 Nag 81 (83) : 28 Cri 
L Jour 929. 

[2] The apprehension should be of a breach of the 
peace and not any infringement of private rights. 
(Vol 1) 1914 All 62 (63) 36 All 143 : 15 Cri L Jour 
27* 

[3] Apprehension is not determined by the dis- 
possession of any of the parties. (Vol 25) 1938 Rang 
229 (229, ‘230) : 39 Cri L Jour 708 *(’13) 14 Cri L Jour 
223 (224) (All) *(1900) 4 Cal WN 51(58} (DB). 

[4] The Magistrate should very carefully decide 
whether the suggested apprehension is merely a device 
to induce him to deal with sC matter cognisable by the 
Civil Court. (’84) 10 Cal 78 (80) (DB ) *(VoI 15) 1928 
Mad 1230 (1231) : 52 Mad 241 : 30 Cri L Jour 340 
*(Vol 13) 1926 Nag 371 (372): 27 Cri L Jour 68 *(Vol 
13) 1926 Sind 85 (86) : 18 Sind LR 278 : 26 Cri L Jour 
1833 (DB). 

[5} there should be material on record to show 
4hata.s on the date the Magistrate acts, there was fear 
of breach of peace. (Vol 30) 1943 Pat 44 (47) : 44 Cri 
^ Jonr 25 (DB) *(Yoi 30) 1943 Cal 559 (560) : 45 Cri 
^ Jour 107 (DB) *(Vol 19) 1932 Cal 60 (60) : Si Cri L 
, Jour 305 (DB) *( Vol 8) 1921 Pat 445 (447) ; 23 Cri L 
„ lour 27 SEfOlJaS.Bom.HS (185) (DB) *{Vol 12) .1925 
iCudh 416 (416) : 29 Oudh Cas 23 : 28 Cri L Jour 944 
J*{VqU 1V 1924 Lah 678 (679) ; 25 Cri L Jour 78, 


[See (Vol 13) 1926 Sind 85 (85) : 18 Sind LR 278 • 

26 Cri L Jour 1333 (DB).] 

[6] It is not necessary that there should be a danger 
of an immediate or imminent breach of the peace 
(’05) 2 Cri L Jour 670 (674, 675) : 33 Cal 38 (DB) 
*(’08) 8 Cri L Jour 170 (180) : 1 Sind LR 50 (DB) 
★(Vol 7) 1920 Pat 745 (746) : 22 Cri L Jour 205 *(Vol * 
19) 1982 Nag 134 (135) : 28 Nag LR 154 : 33 CriL 
Jour 937. 

[But see (Vol 4) 1917 Pat 368 (369) : 18 Cri L 
Jour 763]. 

[7] It is not necessary that there should have been 
any overt act of violence. (’03) 30 Cal 155 (200) 
(FB). 

[But see (Vol 4) 1917 Pat 368 (369) : 18 Cri L 
Jour 763]. 

[8] If the nature of the dispute is such that it will 
lead to a breach of the peace the Magistrate gets 
jurisdiction even though the parties are of peaceful 
nature. ( 1903 ) 30 Cal 155 (200) (FB)*(Vol 11) 1924 Lah 
678 (679) : 25 Cri L Jour 78. 

[9] Where breach of the peace is unlikely there is no 
jurisdiction to give any directions regarding the subject 
of the dispute. (Vol 10) 1923 Mad 472 (472) : 24 Cri L 
Jour 783. 

11. The subject of dispute,— [1] The subject- 
matter of dispute should be ascertained definitely and 
described clearly in the preliminary order. (’07) 5 Cri 
L Jour 32 (35) (DB) (Cal) *(‘03) 7 Cai WN 558 (561) 
*(’31) 1931 Mad WN 1317 (1318) *(’04) 1 Cri L Jour 
917 (918,919) : 27 All 296. 

[2] Absence of clear specification of the subject of 
dispute is a serious defect. (Vol 7) 1920 Cal 344 (345) : 

21 Cri L Jour 593 (DB). 

[3] Absence of specification in the preliminary 
order will not vitiate the proceedings when the parties 

m were under no misapprehension regarding it. (Vol 12) 
1925 Oudh 152 (153): 25 Cri L Jour U39*{Vol 7) 1920 
Pat 219 (220) : 21 Cri L Jour 625 *(’10) 11 Cri L Jour 
69 (70) : 12 Oudh Cas 400 : (’01) 5 Cal WN 563 (565) 
(DB). 

[4] Independent disputes in respect of each plot of a 
land consisting of several plots cannot be clubbed to- 
gether in one enquiry. (Vol 24) 1937 Pat 413 (414) : 

38 Cri L Jour 842 *(’07) 5 Cri L Jour 91 (98) : 29 Mad 
561. 

[See however (Vol 26) 1939 Pat 353 (354, 355) : 

40 Cri L Jour 749 (No prejudice caused by clubbing— 
Proceedings not invalidated) *(Vol 25) 1938 Pat 511 
(512, 513) : 40 Cri L Jour 17 *(’01) 5 Cal WN 544 
(545) (DB) (Do) *(’03) 30 Cal 155 (200) (FB) (Only 
single dispute in respect of all items— Clubbing does not 
invalidate proceeding) *(Vol 7) 1920 Mad 233 (235) : 

22 CriL Jour 90 (DB) (Do).] 

[5] Smallness of the area of the land in dispute will - 

not vitiate the proceedings. (Vol 26) 1939 Lab 1Q8 
(HO) : ILR (1938) Lah 611 : 40 Cri L Jour 519.’ , f ' 

[6] Inclusion in the proceedings of only a portion of 
the land which is the subject of the police-report will 
not vitiate the proceedings under this section. (Vol 4) 
1917 Pat 435 (436) : 18 Cri L Jour 692 (693). 

[7] Where the dispute relates to possession of an - 
undivided share in a property, the Magistrate has no 
power tb institute proceedings under this section. (VoL 
29) 1942 Sind 117 (119) : ILR (1942) Kar 120 : 43 Cri 
L; Jour 876 (DB) *(Vol 23) 1936 Sind , 14E (143) : 37 
Cri L Jour 1030 (DB) *f96) 23 Cal 80 (82, 85), (DB) 
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*(’10) 11 Cri L Jour 370 (370) (DB) (Cal) *(Vol 2) 1915 
Mad 1105 (1107) : 16 Cri L Jour 284. 

12. “Within the local limits of his jurisdic- 
tion”. — [1] Processings can be instituted by a Magis- 
trate only in respect of disputes in respect of property 
within his jurisdiction. (Vol 32) 1945 Nag 56 (57) : 
ILR (1944) Nag 836 : 46 Cri L Jour 654 *(Vol 15) 1928 
Mad 1230 (1231) : 52 Mad 241 : 30 Cri L Jour 340 
*(Vol 9) 1922 Pat 219 (220) *(’02) 29 Cal 885 (886) 
(DB). 

[See (Vol 2) 1915 All 137 (138) : 16 Cri L Jour 527 
(Deep stream of river Ghagra dividing Fyzabad and 
Basti Districts — Dispute about land between two 
channels of the Ghagra — Channel towards the Fyzabad 
side found to be deep stream of the river — Held, Basti 
Magistrate was competent to take oognizance of 
dispute]! 

[See however (1910) 11 Cri L -Tour 69 (71) : 12 
Oudh Cas 400 (Where it is doubtful as to in which of 
two local areas the property is situate either of the 
Magistrate can take proceedings). ] 

[2] Portion only of the property within jurisdiction — 
An order in respect of the whole is ultra vires ■ ('051 
2 Cri L Jour 406 (407) : 32 Cal 444 (DB) *(’72) 17 
Suth WR Cr 33 (34). 

[3] The Magistrate has jurisdiction to decide if the 
subject of the dispute is within the local limits of his 
jurisdiction. (Vol 7) 1920 Cal 912 (912) : 22 Cri L 
Jour 392 (DB). 

[4] An objection as to jurisdiction should be raised 
at the earliest opportunity and when not done so can- 
not be taken up in revision. (Vol 15) 1928 Cal 610 
(612) : 56 Cal 290 : 30 Cri L Jour 69 (FB) *(1905) 2 Cri 
L Jour 670 (676, 677) : 33 Cal 33 (FB). 

13. Effect of non-compliance with the 
provision of the section. — [1] Non-com plianoe in 
the undermentioned instances were held to have 
rendered subsequent proceedings void ; 

(a) Failure to draw up a preliminary order. (Vol 23) 
1936 Mad 824 (825): 37 Cri L Jour 953 * (Vol 1)1914 
Mad 78 (81): 15 Cri L Jour 559* (’03) 30 Cal 443 (444) 
(DB) * (Vol 11) 1924 Lah 91 (93) : 4 Lah 66: 24 Cri L 
Jour 751 * (Vol 6) 1919 Nag 160 (160) : 20 Cri L Jour 
124 * (Vol 17) 1930 Lah 895 (895, 896) : 32 Cri L Jour 
139 * (Vol 1) 1914 All 107 (107) : 15 Cri L Jour 424*. 
(.Vol 14) 1927 All 286 (286, 287) : 49 All 325 : 28 Cri 
L Jour 281* (’05) 2 Cri L Jour 347 (348, 349): 32 
Cal 552 (DB). , 

[See (Vol 25) 1938 Rang 229 (282) : 39 Cri L Jour 
708.] ,, , . ,,- i ....... , , . - 

[See however (Vol 19)1932 All 446 (448).: 34 Cri 
L Jour 156 (No invalidation unless prejudice caused) * 
(Vol 20) 1933 Pat • 88 (901 : 34 Cri L Jour 1130 (DB) 
(Do) * (Vol 4)' 1917 .Lah 35 (35) : 18 Cri L Jour 633 
(Do) * (Vol 4) 1917 Lah 35 (35, 36) : 18 Cri L Jour 
461 (Do) * (Vol 12) 1925 Rang 111 (111) : 26 Cri 
L. Jour 324 (Do) * (1912) 13 Cri L Jour 296 (297) 
(DB) (All) (Do).] 

- (b) Failure to set out the grounds in the preliminary 
order. (Vol 321 1945 Oudh 62 (63) * (Vol 29) 1942 
Sind 117 (118): 43 Cri L Jour 876 : ILR (194=21 Ear 120 
(DB),* (’08) 8 Cri L Jour 399 (400) (DB) (Mad)*(Vol 6) 
1911 All 311 (813) : 20 Cri L Jour 410 (DB) * (1905) 2 
Jour 342 (348) : 32 < al 771 (DB).* (1900) 24 
Bmp 5»7 (582, 533) (DB). 


[See however (Vol 20) 1933 411 264 (266, 267 268): 
55 All 30 : 34 Cri L Jour 414 (FB) (Does not invalidate 
unless prejudice 13 caused) * (1905) 2 Cri L Jour 637 
(645, 646, 648, 649) : 33 Cal 352 (FB) (Do) * (Vol 6) 

1919 Mad 166 (167) : 20 Cri L Jour 773 (Do) * (Vol 7) 

1920 Mad 233 (235) : 22 Cri L Jour 90 (DB) (Do) * 
(Vol 1) 1914 Sind 8 (10) : 8 Sind L B 207 : 16 Cri L 
Jour 235 (DB) (Do) * (Vol 4) 1917 Oudh 400 (403) : 
191 Oudh Cas 136: 18 Cri L Jour 100(DB) (Do)*(Vol 14) 
1927 Rang 177 (178): 5 Rang 129 : 28 Cri L Jour 
623 (Do) * (Vol 22) 1935 Oudh 316 (325) : 11 Luck 
157 : 36 Cri L Jour 656 (DB) (Do). 

(c) Failure to specify the property in dispute in the 
preliminary order. (’04) 1 Cri L Jour 917 (918, 919) : 
27 All 296 * (Vol 7) 1920 Cal 344 (345): 21 Cri L Jour 
593 (DB). 

(d) Refusal to receive the evidence adduced by the 
parties (’04) 1 Cri L Jour 774 (774, 775) : 31 Cal 685 * 
('07) 6 Cri L Jour 452 (454) : 34 Cal 840 (DB). 

[2] The jurisdiction of the Magistrate does not depend 
upon how he proceeds. (Vol 20) 1933 All 264 (267, 268): 
55 All 301 : 34 Cri L Jour 414 (FB) * (’12) 13 Cri L 
Jour 753 (757-759)* 36 Mad 275*(Vol 9) 1922 Lah 454' 
(455) * (Vol 1) 1914 Sind 8 (9) : 16 Cri L Jour 235 
(2361 : 8 Sind L R 207 (DB) * (’05) 2 CriL Jour. 618 
(633) : 33 Cal 68 (FB; * ('05) 2 Cri L Jour 637 (642, 
643, 648) (FB) (Cal). 

(3) The bare fact of an omission or irregularity in a 
matter of procedure unaccompanied by any suggestion 
of probable failure of justice having been • occasioned 
thereby, is not sufficient to invalidate the proceedings. 
(Vol 14) 1927 PC 44 (49) : 5 Rang 53 : 28 Cri L Jour 
259: 54 Ind App 96 (PC). 

[4] Where, if in spite of a failure to conform to the 
provisions, substantial justice has been done, the final 
order will not be interfered with in revision (Vol 30) 
1943 Pat 124.(125) : 44 Cri L Jour 414 : 21 Pat 743 
(DB) * (Vol 26) 1939 Lah 233 (234) : 40 Cri L Jour 
784 * (Vol 27) 1940 Nag 265 (266) : 41 Cri L Jour 799* 
(Vol 13) 1926 Sind 53 (55) : 26 Cri L Jour 1299 (DB)* 
(’32) 1932 Mad W N 320 (32C, 321) * (Vol 34) 1947 
Pesh 8 (9) (Absence of preliminary order under S. 145 

(1) does not take away jurisdiction of Magistrate to 
proceed with the matter further). 

14. Preliminary order. — [1] The object of the 
preliminary order is to give notice to the parties to 
prove their claim to enable the Magistrate to decide as 
to who was in possession at the date of commencement 
of proceedings. (Vol 14) 1927 Lah 805 (806) : 28 Cri L 
Jour 973. 

[2] The order need not be in any particular form. 
(’68) 10 Suth WR Or 16 (16) (DB). 

[3] The fact that the preliminary- order is net com- 
plete would not be sufficient to vitiate the proceedings. 
(’37) 39 Pun L B 503 (504) ( (fol 4) 1917 Lah 35 (1) : 
18 CriL Jour 633 followed).. 

[4] It is the preliminary order that gives the Magis- 
trate jurisdiction to prooead under -this section and an 
omission to draw up a preliminary order, renders all 
proceedings without jurisdiction. (Vol 23) 1936 Mad 
824 (825) : 37 Cri L Jour 953 * (’03) 80 Oal 443 (444)* 
(Vol 14) 1927 Lah 805 (807) : 28 CriL Jour 973 *, 
(Vol. 6) 1919 Nag 160 (160) : 20 Cri L Jour 124; 

[See (Vol 25) 1938’.Rang 229 (232) : 39 Cri L Jpur 
708.) , 

[But see (Vol 26) 1939 Lah 108 (109) : 40 ;Orl L 
Jour 51 9 : ILR (1938) Lah 611 * '{Vol- 19) 1932 All 446 
(447, 448) : 34 Cri L Jour 150.J 
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15. Statement of grounds in the preliminary 

order. [1] The grounds on which he is satisfied 

about the likelihood of breach of peace should be 
stated by the Magistrate in the order. (Vol 29) 1942 
Sind 117 (118) : 43 Cri L Jour 876 : ILR (1942) Kar 
120 (DB) ip (Vol -28) 1938 Rang 229 (232) : 39 Cri L 
Jour 708 * (Vol 19) 1932 Mad 368 (369) : 33 Cri L Jour 
536 * (’93) 6 CPLR Cr 21 (23) * (Vol 20) 1933 All 96 
(97) : 34 CriL Jour 449 * (’01) 28 Cal 416 1418) (DB) 

* (’05) 2 Cri L Jour 342 (343) : 32 Cal 771 (DB). 

[2] The following are the objects in stating the 
grounds: 

(a) To inform parties of the reasons for the order. 
(’05) 2 Cri L Jour 637 (644, 645) : 33 Cal 352 (FB) * 
(’03) 7 Cal W N 599 (601). 

[b] To enable the High Court to decide the propriety 

of the order if there is revision. (Vol 19) 1932 Sind 
145 (148) : 34 Cri L Jour 216 : 26 Sind L R 353 
(DB) P (Vol 12) 1925 Nag 448 (449) : 26 Cri L Jour 
1035 P (’99) 12 CPLR Cr 2 (3) P (’93) 20 Cal 520 (525 
(DB). ) 

[3] The term “ grounds ” inoludiS the particulars of 
the information and does not merely mean the source 
of the Magistrate’s information. (’05) 9 Cal W N 
cclxxii (cclxiii) (DB) * (’73) 19 Suth W JR. Cr 10 (10) 
(DB). 

[4] The grounds need not be furnished in any parti- 
cular form, but may exist and appear in the records of 
the proceedings. (’67) 8 Suth W R Cr $3 (84) (DB) * 
(’05) 2 Cri L Jour 102 (103) : 27 All 294 * (1900) 27 
Cal 981 (982, 983) (DB). 

[5] Where the police report or complaint of the 
party sets out the grounds expressly and such a report 
or complaint is referred to in the order there is 
sufficient compliance with sub-s. (1). (’05) 2 Cri L Jour 
637 (648) : 33 Cal 352 (FB) (Police-report referred to in 
order) * (Vol 7) 1920 All 227 (229) : 22 Cri L Jour 97 
(Do) * (Vol 4) 1917 Mad 610(611): 18 CriL Jour 23 
(24) (Do) # (Vol 7) 1920 Pat 745 (746) : 22 Cri L Jour 
205 (Do) * (’06) 3 Cri L Jour 487 (488) (Mad) (Com- 
plaint expressly referred to) * (Vol 19) 1932 Sind 145 
(147) : 26 Sind L B 353 : 34 Cri L Jour 216 (DB) (Do) 

* (1906) 3 Cri L Jour 48 (49) (Ail) (Do) * (Vol 5) 1918 
Mad 1203 (1204) : 18 Cri L Jour 156. (Do). 

[6] Dismissal order on an application under this 
section is not had for not giving reasons. (Vol 32) 1945 
All 60 (63) : ILB (1944) All 727 : 46 Cri L Jour 504. 

16. *' Parties concerned in such dispute”.— 

[1] The Magistrate must ascertain, as to who are the 
parties concerned before initiating the proceedings, (’03) 
SO Cal 155 ,(201) (FB)*( , 97) 24 Cal 55 (61) (FB) (Magis- 
trate’s jurisdiction to require a person to attend proceed- 
ings depends upon his satisfaction that the person is a 
party to the dispute) $ (Vol 12) 1925 Nag 457 (458) : 26 
Cri b Jour 1289 # (1900) 24 Bom 527 (533) (DB). 

' 1XT Parties concerned means not only persdhs 
actually disputing but includes persons concerned in 
elaix&ing to be in possession. (Vol 38)1946 Pat 389(391), 

' [3] The preliminary order should make specific 
^ebtipnaftle names o£ parties and require them to 
put forward their claims to possession, (1900) 24 Bom 
527 (532) (i960) ^7 Cal 892 (917) * fam SCalWN 

mwmm4 

&■. [ijJThe words “parties concerned in the dispute” 
claiming to be in possession at the time 


to cause a breach of the peace and not merely to per- 
sons who actually dispute or persons who are present 
at or near land and concerned in the breach. (1908) 

30 Cal 155 (195, 196) (FB) $ (Vol 12) 1925 Oudh 190 
(192) (DB) * (Vol 12) 1925 Oudh 484 (484) : 26 Cri L 
Jour 630. 

[5] All parties interested in or claiming a right to 
the property in dispute or entitled to it need not be 
made parties to the proceeding, (Vol 32) 1945 Oudh 12 
(14) : 46 Cri L Jour 680 « (Vol 23) 1936 All 531 (581, 
532) : 37 Cri L Jour 886 « (’03) 30 Cal 155 (198) (FB), 

[But see (’94) 21 Cal 29 (32, 33) (DB) (The force of 
this decision is considerably weakened by 30 Cal 155 
(FB)) * (1900) 4 Cal WN 753 (754, -755) (DB) (21 Cal 
29 followed) * (Vol 4) 1917 Mad 742 (742) : 18 Cri IT 
Jour 44. 

[6] The owner or proprietor of the property who is 
in possession through his servant or manager is ft 
necessary party to the proceedings. (Vol 4) 1917 Mad 
742 (743) : 18 Cri L Jour 44 * (04) 1 Cri L Jour 49 
(53): 31 Cal 48 (FB) (Overruling 7 Cal WN 208). . 

[7] A receiver appointed by a Court who is in posses- 
sion on behalf of the Court cannot be made a party to 
the proceedings without the leave of the Court appoint- 
ing him. (’03) 30 Cal 593 (598) : (’ll) 12 .Cri L Jour 
185 (185) (DB) (Mad). 

[8] In a dispute between rival landlords, the tenants 
who are actually in possession in tbeir own right are 
necessary parties to the proceedings. (Vol 24) 1937 Nag 
93 (94) : ILB (1937) Nag 288 : 38 Cri L Jour 395 * 
(1900) 27 Cal 892 (917) (DB) * (Vol 3) 1916 Cal 727 
(727) : 16 Cri L Jour 590 (DB). 

[9] In a dispute between a tenant and his subtenant 
the landlord is not a party to the dispute. (Vol 29) 
1942 Mad 534 (534) : 43 Cri L Jour 741. 

[10] Dispute between two communities— The Magis* 
irate may choose the right persons to represent each 
community and pass an order binding on the communi- 
ties. (Vol 12} 1925 All 316 (317) : 26 Ori LJour 
683. 

[11] The fact that one of the parties to the dispute is a 
trustee will not render this section inapplicable. (Vol 
23) 1936 Mad 188 (189) (DB). 

[12] In case of cosharer landlords, possession of one 
is the possession of all, and hence, one set is capable 
of representing the entire body in a proceeding under 
8 145. (Vol 26) 1939 Fat 853 (354) : 40 Cri LJour 
749* 

[18] Parties to proceedings under chapter XII arenot 
persons referred to as “The accused” in 8. 360 (1) 
(Vol 12) 1925 Cal 1040 (1042) : 26 Cr L Jour 915 
(SB). 7 M 

17. “Addition of parties.”— [l}‘The Magistrate has 
power to add parties even after the initiation of the 
proceedings provided that such parties were originally 
concerned in the dispute but before the commence; 
ment of the inquiry under sub-s. (4). (’03) 30 Cal 155 
(201) (FB) * (Vol 4) 1917 Cal 178 (174) : 17 Cri b J^r 
449 (DB). - 

[2] If after commencement of inquiry more parties 

are added though np fresh proceedings is necessary tho 
inquiry should commence de novo in their presence 
(-08) 30 Cal 155 (2015 (FB). . . . -W; , . 

[3] Non-joinder or mis-jomder of parties to a procee- 
ding under this section does hot affect the jurisdiction of 
the Mads*rat% - tVbl 32) 1945 /Oudh/ 12 114) ijfjgrl 
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Pat 264 (265) : 18 Cri L Joar 322* (Vol 32) 1945 Oudh 
62 (63) (Omission to implead persons who are interes- 
ted in the property in dispute is not “a serious matter 1 * 
when they were not concerned in ;the dispute). 

[4] Non-joinder or mis- joinder may be sufficient to 
vitiate proceedings only if the parties are prejudiced. 
(Vol 13) 1926 Pat 67 (67,68) : 28 Cri L Jour 1287*(Vol 
21) 1934 All 853 (854) : 36 Ori L Jour 114 * (Vol 33) 
1946 Pat 330 (333) : 25 Pat 19 : 47 Gri L Jour 328 
(DB) (Mis-joinder does not affect jurisdiction of the 
Magistrate). 

18. Continuation of proceedings by or 
against legal representatives— Sub. s. i7).— [1] 
The Court has no power to drop the proceedings 
on the death of any of the parties. (Vol 21) 1934 Cal 
787 (788) : 36 Cri L Jour 303 (DB). 

[2] Where after the filing of a revision petition 
against an order under this section, the petitioner dies, 
the High Court has power to bring on record his legal 
representatives if the ends of justice require it. (Vol 
29) 1942 Mad 249 (250) : 43 Cri L Jour 487. 

19. “Attend his Court”. — [1] The preliminary 
order should direct that the parties should attend the 
Court of the Magistrate issuing the order. (’43) 24 Pat 
L Tim 326 (327). 

[2] The jurisdiction to make the final order, is not 
personal to the Magistrate making the preliminary 
order. (’95) 22 Cal 898 (902) (DB) * (’06) 4 Cri L Jour 
223 (226) (DB) (Cal). 

[3] The proceedings cannot be dismissed because 
one of the parties failed to attend the Court on the date 
fixed. (Vol 27) 1940 Oudh 22 (23) : 41 Cri L Jour 96, 

[4] Permission accorded to the party to appear by 
pleader — Personal appearance cannot be insisted upon 
subsequently. (Vol 33)1946 Mad 447 (448). 

20. Written statements.— [1] The inquiry into 
the question of possession is, not limited to the 
allegation made in the written statements. (Vol 8) 
1916 Mad 967 (969) : 16 Cri L Jour 525 (DB). 

[2] Non-filing of statements will not deprive the 
Magistrate of his jurisdiction to make the inquiry. (Vol 
10) 1923 Pat 369 (370) : 24 Cri L Jour 557. 

• [3] The Magistrate should not ordinarily refuse to 
provide opportunities to the parties to file statements 
of their respective claims. (1939) 40 Cri L Jour 32 (33) 
(Mad) # (Vol 11)1924 Pat 783 (783) : 25 Cri L Jour 
906 * (’08) 8 Cr L Jour 202 (203) (DB) (Cal), 

21. “Fact yf actual possession’ 1 — [1] “Actual 
possession” means actual physical possession and not 
necessarily lawful , possession. (Vol 29) 1942 Mad 534 

■ (543) : 43 Cri L Jour, 741 * (Vd 28) 1941 Oudh 515 
(516, 517);: 42 Ori L Jour 710 * (Vol 25) 1938 Mad 
85&{6<55) * 39 On D- Jour 922- * (Vol 23) 1936 Nag 3 
<4>© (Vol 27) 1940 Sind 61 (62) : 41 Cri L Jour 493 : 
ILR (1940) Kar 421 (DB) * (Vol 15) 1928 Cal 610 
(639) ; 56 Cal 290 : 30 Cri L Jour 69 (FB) * (’05) 2 
Cri L Jour 28 (80) (DB) (Bom) © (Vol 11) 1924 Lab 
678 (679) : 28 Cri L Jour *78 * (M3) 14 Cri L Jour 
; 633 (633) (All) * (Vol 21) 1934 Nag 217 (219) : 36 Cri 
h Jour 52 : 31 Nag LR 97 * (*79) 2 AU 465 (467). 

[2] Actual possession includes the possession of a 
% mere trespasser, (’37) 1937 Mad WN 732 (738) * (Vol 
M5) 1928 Cal 610 (619) : 56 Cal 290 : 30 Cri L Jour 69 
mm * (Vol 15) 1928 Nag 284 (287) : 24 Nag LR 148 : 


[But see (’71) 6 Mad HCR App xiii (xiii, xiv).] 

[3] There should be effective occupation and control 
over the property. (Vol 25) 1938 Mad 654 (655) :39 
Cri L Jour 922 * (Vol 9) 1922 Pat 371 (372) : 23 Cri 
L Jour 125 (Stealthy ploughing and cultivation of land 
is not tangible possession). 

[4] The possession should be continuous. (Vol 9) 
1922 Cal 502 (503) : 49 Cal 871 : 24 Cri L Jour 175 
(DB) * (Vol 21) 1934 Pat 565 (570) : 36 Cri L Jour 146 
(DB) * (’12) 16 Cal WN celxvii (cclxvii) (DB). 

[5] By continuous possession is meant such posses- 
sion which a party in possession may have* to exercise, 
has exercised, or exercises whenever he likes and bo 
understood with reference to the object over which if it 
is exercised. (Vol 14) 1927 Cal 313 (315): 28 Cri L Jour 
843 (DB). 

[6] Actual possession means possession of the nature 
the property is capable of. (Vol 29) 1942 Mad 249 (251): 
43 Cri L Jour 487 * (Vol 12) 1925 Oudh 251 (252) : 26 
Cri L Jour 398 * (Vol 26) 1939 Pat 209 (213) : 40 
Cri L Jour 631 : 18 Pat 215 (DB). 

[7] Actual possession is not confined to mere bodily* 
ersonal possession. (’72) 18 Suth WR Cr 11 (13) 
DB). 

[See however (Vol 25) 1938 Mad 654 (655): 39 Cri 
LJour 922 (Words actual “possession” only mean 
possession in fact as distinguished from possession im- N 
plied by law (or constructive possession).] 

[8] In the following cases “actual possession” has 
been held to include : 

(a) Master’s through his servants, (72) 18 Suth 
WRCr 11(13) (DB). 

(b) Proprietors through his agent or manager, (*04). 1 
Cri L Jour 49 (55) : 31 Cal 48 (FB) * (Vol 4) 1917 
Pat 606 (607) : 18 Cri L Jour 858. 

(e) Landlord’s through his immediate tenants (’84) 
1884 Pun Re No. 19 Cr p 35 (35) (DB) * (’78) 3 Gal 
320 (321) (DB) * (Vol 32) 1945 Mad 255 (256) : 46 Cri 
L Jour 730 (Dispute between rival landlords— Magis- 
trate can enquire as to who holds land irrespective of 
possession of tenant)©(Vol 2) 1915 Mad 1105 (1106) : 16 
Cri LJour 284 (Do) * (’80)5 Cal L Rep 287 (289) 
(Do). 

(d) Possession of a usufructuary mortgagee. (72) 18 
Suth WR Cr 11 (13) (DB). 

[9] Where the dispute is between the landlord and 
his tenant, the Court cannot find possession of the land- 
lord through his tenant. (’91) 2 Weir 107 (107) (DB) © 
(Vol 2) 1915 Mad 1105 (1106) ^ 16 Cri L Jour 284 
(285). 

[10] The possession of a servant which is that of his 
master and permissive cannot be maintained, as against 
his master. (Vol 10) 1923. Mad 60463). : *24 Cri L Jour 
100 © (Vol 1$) 1926 Nag 286 (287, 288): 27 Cr L Jour 

212 . ; ■ \ ; 

[11] Owner of- un worked minerals sinking shaft and 
starting work on tthe Minerals, or -granting mining 
leases to third party is in possession of the minerals in 
that area. (Vol 26) 1939 Pat 209 (212, 213) ; 40 Cri 
E Jour 631 ; 18. Pat 215 (DB). 

22. “Land or water or the boundaries thereof” 
— [1] The following classes of disputes have beem held 
to fall within the purview of this section. 

(a) dispute regarding the right . to collect the rent in 
respect of immovable property, f 89) 18 Dal 613 (522, 
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523) (DB) * (Vol 4) 1917 Pat 217 (218, 219) : 18 Cri 
L Jour 652* (Vol 5) 1918 Mad 1203 (1203) : 18 Cr 
L Jour 156, 

[See however (’07) 5 Cri L Jour 394 (395) : 10 
Oudh Cas 89] . 


(b) dispute relating to possession oi standing crops- 
(’03) 30 Cal 110 (111) (DB) *(Vol 14) 1927 All 99 (100): 
27 Cri L Jour 1363. 


(c) crops harvested but still on land. (’45) ILK 
(1945) Ear 72 (75) (DB) *(Vol 4) 1917 Pat 183 (184) : 
2 Pat L Jour 637 : 18 Cri L Jour 756 (DB). 

(d) dispute as to trees growing on the., land. (Vol 7) 
1920 Cal 708 (710) : 22 Cri L Jour 131 (DB). 

(e) dispute as to the right to the lac grown on the 
trees and as to the right to tap the trees. (Vol 21) 
1934 Nag 112 (113) : 30 Nag LR 311 : 35 Cri L Jour 
1381 *(Vol 5) 1918 Pat 237 (237) : 3 Pat L Jour 316 : 
19 Ori L Jour 656 (DB). 


[But see (Vol 7) 1920 Cal 708 (710) : 22 Cri L Jour 
131 (DB). ] 

(f) dispute as to possession of a bund. (Vol 17) 1930 
Cal 59 (60) : 31 Cri L Jour 944 (DB). 

(g) dispute as to mining and boring rights. (Vol 26) 
1939 Pat 209 ( 211 ) : 18 Pat 215 : 40 Cri L Jour 631 
(DB) *(Vol 9) 1922 Cal 83 (84, 85) : 24 Cri L Jour 108 
(DB). 

(h) dispute as to right to ferry. (’99) 26 Cal 188 
(193, 194) (DB). 

(i) dispute as to right to fishery. (Vol 6 ) 1919 Pat 
210 ( 212 ) : 4 Pat L Jour 154 : 20 Cri L Jour 199 
*(’07) 6 Cri L Jour 398 (399) : 35 Cal 117 (DB). 

(j) dispute as to channel rights when the channel is 
used for irrigation purposes. (Vol U) 1924 Oudh 341 
(341, 342) ; 25 Cri L Jour 227. 

(k) dispute relating to the batai share of a zamindar 
in Sind. (Vol 23) 1936 Sind 143 (144) : 37 Cri L Jour 
1030 (DB). 

■ [2J The following classes of disputes have been held 
not to come within the purview of this section. 

(a) disputes as to crops cut and removed from the 
lahd; (Vol 25) 1938 Pat 527 (528) : 40 Cri L Jour 
125 *(’03) 80 Cal 110 (111) (DB) *(Vol 14) 1927 All 99 
(lOOV ■: 27 Cri L Jour 1363 *(Vol 15) 1928 Sind 193 
(195) : 22 Sind LB 386 : 29 Cri L Jour 857 (DB). 

[But see (Vol 15) 1928 Sind 68 (69) : 28 Cri L Jour 
989 : 22 Sind LB 151 (DB) ]. 

(b) disputes as to the right to share in the rents and 
profits of immovable • property. (1910) 11 Cri L Jour 
28 (29) : 36 Cal 986 (DB) *(VoI 9 ) 1922 Oudh 199 
(200) : 23 Cri L Jour 650: 25 Oudh Cas 137 (DB). 

(o) dispute as to the rights to weigh grain in a 
market. (Vol 9) 1922 All 430 (430) : 23 Cri L Jour 
612. 

' (d) dispute as to the right to perform <puia in a 
texapie. (Vol 13) 1926 Cal 437 (438, 433) : 52 Cal 959 : 
at Cri L Jour 239 (DB) *(Vol 4) 1917 Mad 840 (841) : 
17 Cri L Jour 285. 

(e) dispute regarding collections and offerings in a 
temple. (Vol 13) 1926 Cal 437 (438, 439) : 52 Cal 
9S9 : 27 .Cri L Jour239 (DB) *(Vol 14) , 1927 Nag 333 
J§P4). j~ <#8 Nag LB 84 : 38 Cri L Jour ,687 *<Vol 7) 
LJour 246 : 21 Cri' L .Jour 


[See however (Vol 28) 1941 Nag 171 (174) ; 4 ; 
Cri L Jour 675). 

(f) dispute relating to collection of fees from pilgrims 
at Sradh ceremony at Gaya. (’06) 3 Cri L Jour 214 
(215) (DB) (Cal). 

(g) dispute regarding the right to remove sandal, 
wood paste from an idol. (’02) 4 Bom L B 438 ( 439 ) 
(DB). 

(b) dispute as to right to joint possession of innnov* 
able property. (Vol 29) 1942 Sind 117 (119) : ILR 
(1942) Kar 120 : 43 Cri L Jour £76 (DB) * (Vol 32) 
1945 Sind 110 (113) : ILR (1945) Kar 78 : 47 CriL 
Jour 78 (DB) *(Vol 22 ) 1935 Nag 44 (45). 

[1] dispute as to collection of fees called khutagaraji 
arkat and keali. (Vol 26) 1939 Pat 206 (207) : 40 Cri 
L Jour 538. 

[3] Movable property would not ordinarily come 
within the purview of the section. (Vol 28) 1941 Oudh 
515 (516) : 42 Cri L Jour 710 *(Vcl 20) 1933 Lah 409 
(411) : 14 Lah 615 : 34 Cri L Jour 342 *(Vol 8 ) 1921 
Oudh 6(9): 24 Oudh Cas 167 : 22 Cri L Jour 625 
*(Vol 7) 1920 Mad 209 (211, 212 ) : 21 Cri L Jour 73 
(DB) *(VoI 9) 1922 Ail 528 (528) : 24 Cri L Jour $5. 

[4] Movable property included in the immovable 
property i 3 in the premises— Magistrate has jurisdiction 
to pass even in respect of them. (’ 12 ) 13 Cri LJour 
222 (223) (Mad) *(Vo) 20 ) 1933 Lah 409 (412) : 14 Lah 
615 : 34 Cri L Jour 342. 

[But see (Vol 7) 1920 All 225 (226) : 42 All 2X4 
21 Cri L Jour 242 (DB)]. 

[5] The mere fact that the land is sbamilat will not 
preclude the Court from making inquiry and taking 
proceedings under this section. (Vol 23) 1936 Lah 
1015 (1015) : 36 Cri L Jour 123 #(Vol 9) 1922 Lah 848 
(349) : 2 Lah 372 : 23 Cri L Jour 325; 

23. Service and publication of the prelimi- 
nary order— Sub- section (3).— [1] The object of 
publication of the order is to bring the proceedings to 
the notice of other persons interested in the property 
and also to inform them of the grounds on which pro- 
ceedings are taken. ('05) 2 Cri L Jour 618 (628, 624):, 
33 Cal 68 (FB) ©(Vol 5) 1918 Pat 578 (581) : 19 Cri L 
Jour 71. 

[2] The order should specify the date of enquiry. 
(Vol 17) 1930 Sind 52 (53) ; 30 Cri L Jouf 1124 
(DB). . 

[3] The order should specify "the place where 

enquiry is to be held. (’03) 7 Cal WN 705 (706) 
(CB). ' . | , v 

[4] All processes for service* or publication of the, 

order should be issued at- Government expense, and^ 
the parties named in the preliminary order should be 
ranged on one side, as first party, second party and so; 
on. (Vol 12) 1925 Nag 142 (US): 2&Cri l±3tmv 
1109. ; ^ ‘ : 

’[5]' The Magistrate should satisfy himself before 
the inquiry that proper service of the order has been . 
elected. (’04) 1 Cri L Jour-44 (46) (DB) (Gal) ©C04) 

1 Cri LJour 716 (717) (DB) (Cal). V. , . 

[6] Whet© there is an allegation of absence; of pro * 
per service the Magistrate should decide the , truth or 
falsity thereof. t’04j l Cri L Jour 44 (46) (Dffi(Cal) © 
(Vol V) 1920 0*1 541 (542) s 21 Cri t Jour 84t'(DB) v ; 

24 Omiwion .to *exv<* mt publish ffcho 
order.— [1] Failure to publish or serve order . : as ‘ip- 

A t— 0-1- ' ' ' “ 
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and could invalidate the proceedings only where the 
parties are prejudiced by the irregularity. (’05) 2 Cri L 
Jour 618 (633, 681) : 33 Cal 68 (FB) ((’04) 2 Cri L Jour 
569 (DB) (Cal) (1 Cri L Jour 529 overruled)* (Vol 26) 
1939 Lah 233 (234) : 40 Cri L Jour 784 * (’07) 6 Cri L 
Jour 352 (352, 353) : 30 All 41 * (Vol 5) 1918 
Pat 481 (481) : 19 Cri L Jour 896 (DB) * (’04) 1 Cri L 
Jour 1055 (1056) : 7 Oudh Cas 334 * (Vol 14) 1927 Nag 
234 (234) ; 28 Cri L Jour 418 * (Vol 3) 1916 Mad 320 
(321, 322) : 38 Mad 432 (DB) * (’08) 7 Cri L Jour 28 
(29) : 30 Mad 548 * (Vol 12) 1925 Rang 270 (270) : 3 
Rang 169 : 27 Cri L Jour 660 * (Vol 11) 1924 Nag 171 
(172) : 25 Cri L Jour 159 * (Voi 13) 1926 Sind 53 
(55) : 26 Cri L Jour 1292 (DB)* (Vol 2) 1915 All 9 (9): 
16 Cri L Jour 224 (The mere iact that the dispute is 
not mentioned in the notice does not deprive the 
Magistrate of his jurisdiction) * (’07) 6 Cri L 'Jour 113 
(114) : 1907 Pun Re No. 7 Cr * (Vol 9) 1922 Pat 77 
(78) : 24 Cri L Jour 345 (DB). 

[But see (Vol 5) 1918 Nag 46 (46) : 20 Cri L Jour 
816*004) 1 All L Jour 274n (274n) * (Vol 4) 1917 Pat 
71 (71) : 19 Cri L Jour 112 * (Vol 25) 1938 Lah 345 
(346) : 39 Cri L Jour 702.] 

25. Attachment in case ef emergency — [1] 

Interim attachment of property can be ordered only 
where breach of peace is so imminent as to call for 
immediate action and the power should be exercised 
with caution (Vol 13) 1926 Lah 205 (205) : 7 Lah 134: 
27 Cri L Jour 761 (Avoidance of future litigation not a 
proper ground), 

[2] The question whether the matter is one of such 
emergency as to justify an attachment is one within the 
Magistrate’s discretion. (Vol 20) 1933 Lah 409 (410) : 
14 Lah 615 : 34 Cri L Jour 342. 

[8] Any other temporary order in respect of the 
property pending inquiry into the question of possession 
cannot be passed under this section. (Vol 8) 1921 Lah 
205 (205) : 22 Cri L Jour 48 * (Vol 12) 1925 Rang 111 
(112) : 26 Cri L Jour 324 (Prohibition against culti- 
vation by either party cannot be passed). 

[4] Attachment is not effected merely by an order of 
restraint on alienation as in civil 'cases (Vol 30) 1943 
Pat 124 (125) : 44 Cri L Jour 414 : 21 Pat 743 (DB) * 
(Vol 20) 1933 Lah 409 (410, 411) : 14 Lah 615 : 34 Cri 
L Jour 342 * (Vol 7) 1920 Mad 209 '(211) : 21 Cri L 
Jour 73 (DB). 

[But dee (Vol 5) 1918 Pat 197 (198, 201) : 3 Pat L 
Jour 147 : 19 Cri L Jour 249 (DB).] 

[X) The object. of the provision is to keep effective 
control over the subject in dispute so as to prevent con- 
testing parties from creating breach of peace in their 
attempts to gain actual possession. (Vol 30) 1948 Pat 
124 (126) : 44 Cri L Jour. 414 : 21 Pat 743 (DB) * 
(Vol 7) 1920 Mad 209 (211) : 21 Cri L Jour 73 (DB) * 

, (Vol 12) 1925 Nag 297 (298) ; 26 Cri L Jour 1378 ; 21 
Nag L B 191. , 

[6] The Magistrate should take possession of the 
land attached and manage it himself or appoint some- 
body to do so on his behalf under his supervision and 
. control. (Vol 30) 1943 Pat 124 (125) : 44 Cri L Jour 
414 : 21 Pat 743 (DB) (Magistrate may also settle the 
land on the highest- bidder) * (Vol 25) 1938 Rang 88 
' (89) : 39 Cri L Jour 484 * (Vol 12) 1925 Nag 297 
, (298) ; 26 Cri L Jour 1878 : 21 Nag LR 191 *(V 0 J 20) 
1%:193B Lah 409 (411) : 14 Lah 615 : 34 Cri L Jour 342. 

. see {‘05) 2 Cri L Jour 13 (14) (DB) (Cal).] 
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[7] Person appointed may be reimbursed with the 
costs of management. (Vol 25) 1938 Rang 88 (90) : 39 
Cri L Jour 484. 

[8] Person appointed to manage the property has 
not the powers of receiver appointed under S 146. (Vol 
25) 1938 Rang 88 (89) : 39 Cri L Jour 484 (Or of a 
receiver under Civil Procedure Code)* Vol 7) 1920 Mad 
209 (211) : 21 Cri L Jour 73 (DB) * ( 5 12l 13 Cri L J.our 
295 (295) (Mad) * (Vol 20) 1938 Lah 409 (411) : 14 Lah 
615 : 34 Cri L Jour 342. 

[9] The Magistrate cannot appoint an interim 
receiver for the management of tbe property. (Vol 16) 
1929 Lah 223 (224) : 10 Lah 800 : 30 Cri L Jour 411 * 
(’10) 11 Cri L Jour 536 (536) (Mad) * (’S3) 1933 Mad 
WN 917 (918). 

[10] Once an attachment is made under this section* 
the property attached passes into custodia legis. (Vol 30) 
1943 Pat 124 (125): 44 Cri L Jour 414 : 21 Pat 743 
(DB) * (Vol 27) 1940 Cai 163 (164) : ILR (1939) 2 Cal 
419 : 41 Cri L Jour 396 (One of the parties to the 
proceeding removing standing crops attached by Magis- 
trate— He can be legally convicted of theft) * (Vol 28) 
1936 All 141 (141) : 37 Cri L Jour 346 (House attached 
— Neither party can enter it and remove any movables 
without obtaining an order from tbe Magistrate). 

[11] The custody of the Court during attachment 
enures for the benefit of party found by the Magistrate 
to be in possession at tbe institution of the proceedings. 
(’90) 17 Cal 814 (819) : 17 Ind App 62 (PC) * (Vol 19) 
1932 Cal 29 (31) : 58 Cal 1070 (DB).* 

[12] The Magistrate has no jurisdiction to pass an 
order, of attachment before drawing of the preliminary 
order. (Vol 8) 1921 Pat 353 (353) : 23 Cri L Jour 64 
*(’78) 1 Cal L Rep 86 (87) (DB). 

[See however (Vol 30) 1943 Pat 124 (125) ; 44 Cri 
L Jour 414 : 21 Pat 743 (DB).] 

[13] Order of attachment cannot be? continued after 
the dropping of proceedings on tbe cessation of appre- 
hensions of a breach of the peace. (’37) 1937 Mad W N, 
55 (55). 

[14] Order of attachment ceases on the Magistrate 
finding possession in favour of a party. (Vol SB) 1946 
Pat 330 (334) : 25 Pat 19 : 47 Cri L Jour 328 (DB). 

[15] Where a party is dispossessed by an order of 
attachment under this section, he cannot file a summary 
suit under S. 9 of the Specific Relief Act for recovery of 
possession. (’08) 7 Cal L Jour 547 (548, 551, 552) (DB) 
* (Vol 5) 1918 Cal 137 (137) (DB). 

26 . u Crops or other produce subject to 
speedy and natural decay” — Sub-section (8)— 
[1] If -tine land with the crop is attached the. Magistrate 
has full power to deal with the crop apart from, the 
provisions of S. 145 (8). (Vol 30) 1943 ’Pat 124 (125 f 
126) : 44 Cri L Jour 414 ; 21 Pat 743 (DB). 

[2] The word “ Produce ” is not confined to what 
grown from the ground but includes also finished 
articles or sfemi-firiished articles made irora raw 
material. (Vol 17) 1930 Oudh 165 (166) : 5 Luck 462 : 
31 Cri L Jour 688. 

27. Procedure at the inquiry- — [1] The proce- 
dure to be followed in the enquiry prescribed by tbe 
section itself is analogous to the procedure adopted in 
trials of summons eases. (Vol 10) 1923 Pat 53 (54) : 
24 Cri L Jour 595 (DB). 

[2] It is not proper to allow one party to examine all 
his witnesses in chief and postpone the cross- examir 
nation until all the other witnesses are examined in 
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chief. (Vol 10) 1923 Pat 53 (54) : 24 Cri L Jour 595 
(DB). 

[$] The inquiry should be commenced quickly. (Vol 
10) 1923 Pat 53 (54) : 24 Cri L Jour 595 (DB) * (Vol 
21) 1934 Pat 471 (472) : 36 Cri L Jour 624. 

[4] There should be a day-to-day enquiry until all 
evidence is taken and arguments are heard. The order 
should be passed as soon as possible. (Vol 11) 1924 
Pat 683 (690) : 26 Cri L Jour 105. 

[5] It is unnecessary for the Magistrate to formulate 
a decision on the question of possession, if it should 
present insuperable difficulties. (’01) 25 Bom 179 (184) 
(DB) * (Vol 13) 1926 Bom 313 (313) : 27 Cri L Jour 
734 (DB) (Magistrate should act under S. 107 or 146). 

[6] Where a party does not appear and let in evid- 
ence the ease will be disposed of ex parte after taking 
the evidence let in by the other side. (Vol 33) 1946 
Mad 447 (447, 448) (DB). 


28. Issue of summons to witnesses— Sub- 
section (9) — [I] Procedure adopted to summon 
witnesses in summons cases does not apply to proceed- 
ings under this section. (Vol 27) 1940 Oudh 22 (23); 
41 Cri L Jour 96 * (*05) 2 Cri L Jour 679 (684) : 32 
Cal 1098 (DB) « (’03) 30 Cal 508 (514). 

[But see (’85) 11 Cal 762 (766) (DB) * (’94) 21 Cal 
29 (33) (DB).] 

[2] It is entirely a matter for the discretion of the 
Magistrate whether he will summon witnesses or not. 
(Vol 26) 1939 Pat 281 (282) : 40 Cri L Jour 276 * (Vol 
23) 1936 All 322 (323) : 58 All 920: 37 Cri L Jour 694. 

[See (Vol 25) 1938 Rang 229 (231) : 39 Cri L Jour 
708. (Magistrate is not required to summon witnesses 
whether or not he thinks he needs them).] 


29. Power to adjourn enquiry —[1] It is incum- 
bent on the Magistrate to dispos* of the case as quickly 
as possible with due regard to the rales of procedure 
prescribed by the section. (Vol 10) 1923 Pat 53 (54) : 
24 Cri L Jour 595 (DB) * (Vol 5) 1918 Cal 158 (158) : 
19 Cri L Jour 799 (DB) * (’13) 14 Cri L Jour 302 
(302) (DB) (Cal). 


. [See however (’10) 11 Cri L Jour 7 (8) (DB) 
(Cal),] 

[2] The Magistrate has a discretion in proper cases 
to adjourn the enquiry for the filing of written state- 
ments or production of witnesses. (Vol 12) 1925 Cal 
263 (263) ; 25 Cri L Jour 303 (DB) & (’21) 22 Cri L 
Jour 335 (336) (DB) (Cal) * (Vol 19) 1932 Sind 145 
(147) : 26 Sind L R 363 ; 34 Cri L Jour 216 (DB). 


30. p 0 ru 8 &l, of -[1] The Magistrate 

Should take evidence in proof of statements made in the 
.written statement. (’04) 1 Cri L Jour 631 (632) (DB), 

[2] One of the parties being absent and the othei 
filing statement alleging that he is in possession- 
Order in his favour cannot be passed on the strength o: 
the statement alone. (’01) SCalWN 71 (72) (DB) * 
(08) 8 0ri h Jour 27 (28) (DB) (Cal). 

parties".— [1] The Magistrate 
snotttd not. debar a party from exercising his right o 
auaiawe.. (Vol 32) 1945 Nag 127 (129) : ILR (1945 
Cri L Jour 240 * (Vol 4) 1917 Pat m 
(286) : 18 Cri L Jour 322 (On the ground that ther< 
evidence) * (Vol 10) 1923 Pat 36* 

swan* 


32 "Receive all such evidence as may b 
produced ”. — [1] Ail evidence produced to pro, 
possession must be heard. (Vol 27) 1940 Pat 382 (38a) 
41 Cri L Jour 907 * (Vol 26) 1939 Oudh 15 (16) . J 
Cri L Jour 33 * (Vol 5) 1918 Cal 901 (902) : 18 Cri 
Jour 1024 (DBI * (Vol 3) 1916 Lah 378 (379) • 18 ft 
L Jour 36 * (Vol 16) 1929 Mad 847 (848) : 81 Cril 
Jour 190 * (Vol 21) 1934 Pat 471 (472. 473) : 36 Cri 
Jour 624 * (Vol 5) 1918 Cal 94 (95): 19 Cri L Jour 10 
(DB) * (Vol 5)1918 Nag 136 (136, 137) : 20 Cri L Jon 
107 * (Vol 5) 1918 Nag 138 (138) : 20 Cri L Jour H(w 
(Vol 3) 1916 Mad 917 (918) : 16 Cri L Jour 789, 

[See (Vol 25) 1938 Rang 229 (231) : 39 Cri L Jon 
708.] 

[2] It is not obligatory on the Magistrate to summoi 
and hear witnesses cited by the parties unless he need 
them. (Vol 25) 1938 Rang 229 (231) : 39 Cri L Jou 
708. 

[But see (Vol 17) 1930 All 318 (318).] 

[3] The Magistrate has a judicial discretion to cor 
tail the number of witnesses in order to avoid delay o 
justice being defeated. (Vol 8) 1921 Pat 308 (810) 
22 Cri L Jour 430 *(Vol 4) 1917 Mad 594 (596) : 17 Cr 
L Jour 217 * (’06) 3 Cri L Jour 423 (425) (DB) (Cal 
* (Vol 11) 1924 Pat 534 (536, 537): 24 Cri L Jour 95 

[4] The following are not valid grounds for refusin 
to receive oral evidence. 

(a) that there was local inspection. (Vol 6) 1919 da 
67 (67) : 46 Cal 1056 : 20 Cri L Jour 688 (DB) * (Vc 

7) 1920 Mad 566 (567) : 21 Cri L Jour 46 (DB) * (Yc 

8) 1921 Pat 176 (178) : 22 Cri L Jour 481. 

(b) that there is documentary evidence. (Vol 9) 192 
Lah 348 (349) : 2 Lah 372 : 23 Cri L Jour 225 * (’04 
1 Cri L Jour 717 (718) (DB) (Cal) * (Vol 7) 1920 Mw 
566 (667) : 21 Cri L Jour 46 (DB). 

(c) that the police report contained some admission 
by the party. (’09) 10 Cri L Jour 6 (7) (Mad). 

' [5] Mere rejection of document or refusal to recejv 

certain evidenoe does not vitiate preceedings unless tb 
omission has caused prejudice. (Vol 25) 1938 Ma 
654 (656) : 39 OriL Jour 922 * (Vol 8) 1921 Pat 48 
(484) * (Vol 4) 1917 Pat 145 (146) : 19 Cri L Jon 
529. 

[6] In proceedings under this section, it is safer t 
rely on the documentary evidence than on oral evidenci 
(Vol 32) 1945 Sind 110 (112) : ILR (1945) Ear 78 : 4 
Cri L Jour 78 (DB). 

33. "Consider the effect of such evidenc 
and take such further evidence as he think 
necessary'’.-- [1] The question of actual possessio 
cannot be decided on : 

(a) No evidence at all. (Vol 11) 1924 Cal 544 (544) 
24 Cri L Jour 702 (DB) * (’17) 22 Cal WN me 
(xxxix) *(Vol 9) 1922 Mad 437 (488, 480): 24 Cri L Jot 
429 * (Vol 3) 1916 Lah 368 (369) : 1916 Pun Be No.; 
Or : 17 Cri L Jour 129 * (’82) 1882 All WN 18 (18). 

(b) The personal impressions of Magistrate. (Vol 
1922 Oudh 256 (256) : 25 Oudh Cas 148 : 83 Cri L Joi 
684, 

(o) The report of local inspection. (’71) 16 Sul 
WR Or IS (13, 14) (DB) * (*07) 6 ’Cri L Jonr 884 (88 
385) : 31 Mad 82. 

(d) The police report. (Vol 14) .1927 Cal 327 (829) 
28 Cri L Jour 829 (DB) * (Vol 7) 1920 Pat 483 £485; 
21 CriLJour 73S 4 1 ('06)10 Cftl WN Cii(eii}(DB), 
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[See also (Vol 28) 1941 Mad 751(751): 43 Cri L Jour 
344 (Where an order under S. 145, Criminal PC, is fco a 
large extent based a a statements alleged to have been 
made by the petitioners to the Sub-Inspector of Police 
which are not on record nor were the petitioners 
questioned about these statements, the order must be 
set aside).] 

(e) Statement of parties not made on oath. (’71) 16 
Sufch WE Cr 13 (13, 14) (DB). 

[2] The Magistrate cannot consider the evidence 
given in another case as evidence in the proceedings 
before him even though that case was pending in bis 
own Court as a Revenue Court. (Vol 26) 1939 Oudh 15 
(16) : 4Q Cri L Jour 33. 

[3] The Magistrate cannot treat as conclusive the 
refusal of a party to take a special oath though it is 
open for him to draw proper inference from it along 
with other evidence. (Vol 27) 1940 Pat 118 (114, 115) : 
41 Cri L Jour 101. 

[4] Where the evidence before him is not sufficient 
to enable him to come to a conclusion or where the 
party refuses to take oath, the Magistrate should him- 
self call for further evidence by his exercising the power 
of summoning-witnesses — (S.-540) to enable him to decide 
the question of possession. (’37) 1937 Mad WN 326 
(326, 327) * (Vol 11) 1924 Pat 509 (511) # (Vol 1) 1914 
Cal 812 (812) : 15 Cri L Jour 202 (DB). 

[5] Even where one party is ex parte the Magistrate 
should examine the evidence of the other party before he 
passes an orderin his favour. (’02) 6 Cal WN 925 (925) 
(DB)*(Voll6) 1929 Mad 847 (848) : 31 Cri L Jour 190. 

[6] On the admission by a party of possession of the 
other Magistrate should pass the order without calling 
further evidence. (Vol 25) 1938 Mad 654 (656) : 39 
Cri L Jour 922 * (’03) 7 Cal WN 351 (352) (DB) (Ad- 
mission by counsel) * (’ll) 12 Cri L Jour 47 (48) (DB) 

* (*46) 1946 Pat WN 278 (281) (Order finding posses- 
sion in a person denying right is vitiated. Any evidence 
pointing to possession in such person is highly 
suspicious). 

[7] The proceeding can be decided on the balance- oj 
evidence. (Vol 27) 1940 Pat 113 (114) : 41 Cri L Jour 
10 1. 

[8] The duty of weighing evidence as regards posses- 
sion is reserved purely for the trial Court. (Vol 32) 
L945 Oudh 12 (15) : 46 Cri L Jour 680. 

[9] Magistrate dealing with case on remand should 
;ake into consideration the evidence of witnesses who 
rad been examined before the remand. Omission to do 
10 is a serious error. (*46) 1946 Pat WN 278 (281). 

34, Procedure in recording evidence, — [l] 

3vidence in proceedings under this chapter should be 
■©corded in the manner provided by Ss 356, 357 and 
$9* (Vol 12) (1925), Oudh 286 (283} : 26 Cri L Jour 
r 0 * (Vol 2) 1915 Cal 664 (665) : 16 Cri L Jour 192 : 

:2 Cal 381 (DB). 

% [2] Irregularity in recording the evidence will not 
itiafce the proceedings! unless, it has occasioned 
ailure of justice and has prejudiced the parties. (Vol 
.8) 1931 All 2 (3) : 32 Cr L Jour 368 « (Vol 18) 1931 
m 6 (6) : 53 All 172 : 3 2 Cri L Jour 372 * (Vol 15) 
928 Oudh 112 (112) ; 29 Cri L Jour 70 * (Vol 19) 193#" 
fog* 145 tt 46 ) : I* : 26 Sind LR 353 

DB). 


[3] The Magistrate must record the evidence himself 
and cannot delegate the duty. (Vol 19) 1982 Mad 368 
(369) : 38 Cri L Jour 536 (Order passed on evidence 
recorded by subordinate Magistrate is -illegal) >5 (’07) 6 
Cri L Jour 884 (384, 385) : 31 Mad 82. 

[4] The parties to a- proceeding under this section 
are not “accused persons”. (Vol 12) 1925 Cal 822 (831): 
26 Cri L Jour 1194 : 52 Cal 721 (FB) * (Vol 12) 1925 
Oudh 286 (286) : 26 Cri L Jour 70. 

[5] Part of evidence recorded by one Magistrate — 
The successor can record the rest — Paities cannot 
demand de novo enquiry. (Vol 11) 1924 Pat 786 (786, 
787) : 25 Cri L Jour 89 * (10) 11 Cri L Jour 440 (440): 
87 Cal 812 (DB) * (Vol 10) 1923 Cal 483 (484) : 24 
Cri L Jour 569 (DB). 

[But see (’75) 23 Suth WR Cr 62 (62) (DB).] 

35. Local inquiry and local inspection.— [1] 
Local inspection of the property may be made by the 
Magistrate to enable him to understand the evidence 
with reference to its topography (Vol 26) 1939 Lah 
108 (110) : ILR (1938) Lah 611 : 40 Cri L Jour 519 * 
(Vol 10) 1923 Pat 31 (32) : 24 Cri L Jour 507 (DB) * 
(Vol 10) 1923 Pat 366 (368) : 24 Cri L Jour 487. 

[2] A Magistrate cannot direct a subordinate Magis- 
trate to inquire into the question of possession and to 
make a report thereon. (’79) 3 Cal Rep 134 (135,136) 
(DB) * (Vol 19) 1932 Mad 368 (369) : 33 Cri L Jour 536 
* (’12) 13 Cri L Jour 777 (778) (All). 

[3] Local inspection should not be made unless for 
the purpose of understanding the evidence in the case, 
(Vol 10) 1923 Pat 366 (368) : 24 Cri L Jour 487* (Vol 
9) 1922 Pat 249 (251) : 25 Cri L Jour 412. 

[4] A local inspection cannot take the place of • lega 
evidence, nor can the result thereof- be used as a basis 
for the decision. (Vol 9) 1922 Pat 249 (251) : 25 Cri 
L Jour 412*(Vol 10) 1923 Pat 366 (368) : 24 Cri L Jour 
487. 

[5] The Magistrate should hold the local inspection 
only after due notice to the parties. (Vol 7) 192i Pat 
749 (749) : 22 Cri L Jour 424. 

[6] The Magistrate should make a record of any 
relevant facts observed at such inspection. (Vol 9) 1922 
Pat 294 (294) : 25 Cri L Jour 545. 

[7] Magistrate making local inspection of site and 
preparing inspection notes in presence of parties — No 
objection raised by parties — There is no irregularity in 
procedure adopted. (Vol 26) 1939 Lah 108 (110) : ILR 
(1938) Lah 611 : 40 Cri L Jour 519. 

[8] Failure to make such a memorandum is not by 
itself sufficient to vitiate the proceedings, unless, there 
is prejudice to the parties. (Vol 12} 1925 Cal 1246 
(1247) : 53 Cal 46 : 26 Cri L Jour 1524 (PB).. 

[9] Where the evidence of one of tbe parties was 
believed by the Magistrate as to the fact of possession 
he is justified in refusing local inspection, (Vol 32) 
1945 Oudh 12 (15) : 46 Cri L Jour 680. 

36. Possession, at the date of the Preliminary 
order — (l] The Magistrate must give a finding as to 
which of party if any was in possession of the property 
on the date of the preliminary order. (Vol 24) 1937 
Rang 202 (208) : 38 Cri L Jour 805 * (’37) 1937 Mad. 
WN 55 (55)* (Vol 23) 1936 Nag 271 (272): ILR (1937) 
Nag 174 : 38 Cri L Jour 375 * [Vol 23} 1936 Nag 3 (4} 

325 & 326 (8 pp.) A. M. 
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* (Vol 10) 1923 Mad 141 (142) : 23 Cri L Jour 655 * 

* {Vol 19) 1932 Sind 145 (147): 26 Sind LR 353 : 34 
Cri L Jour 216 * (’06) 10 Cal WN xtvii (xlvii) (DB) 4" 
(’91) 13 All 362 (363) * (Vol 33) 1946 Pat 330 (335) : 

25 Pat 19 : 47 Cri L Jour 328 (DB). 

[2] Except when the case conies under sub-section 
(4) the Magistrate is not concerned with the question of 
previous possession. (’91) 13 All -362 (363) (Decision on 
possession upon evidence taken six months previously 
by another officer, illegal) *(’09) 9 Cri L Jour 505 (506) 
(Mad) © (’01)5 Cal WN 900 (903, 904) (DB). 

[Se^ (Vol 4) 1917 Cal 82 (82) : 18 Cri L Jour 80 

(DB).] 

[3] The question as to how the possession was ob- 
tained is not relevant though the facts may be taken 
into consideration in deciding the question of possession 
at the date of the preliminary order. (Vol 2) 1915 Mad 
1176 (1177) : 16 Cri L Jour 239 (DB). 

[4] The nature of property and the acts of posses- 
sion that may be exeroised in respect of it should be 
considered in coming to a decision. (’89)16 Cal 281 
(286) (DB) © (Vol 26) 1939 Pat 209 (212, 213) : 18 
Pat 215 : 40 Cri L Jour 631 (DB). 

[5] A single act of trespass will not constitute dis- 
possession of the party who is* otherwise in possession 
thereof, (Vol 21) 1934 Pat 565 (570) : 36 Cri L Jour 
146. 

[See (Vol 26) 1939 Pat 151 (154): 40 Cri L Jour 
339.] 

[6] Order under S. 144 restraining acts of possession— 
Subsequent proceedings under this section— Possession 
should be found with the party who was in possession 
at the time of the order under S.-144. (1^00) 27 Cal 785 
(788, 789) (DB). 

[7] Right to future possession should not be decided 
without reference to possession at the date of prelimi- 
nary order. (Vol 11) 1924 Pat 589 (591) : 3 Pat 288 : 

27 Cri L Jour 220 (DB) (Arbitrator to whom question 
of possession was referred giving award a 3 to future 
possession without reference to possession on the date 
of order— Magistrate should drop proceedings) - ©(Vol 
16) 1929 Nag 285 (287, 288) : 31 Cri L Jour 191. 

[8] Magistrate actually deciding question of 'pos- 
session on the date of preliminary order omitting to 
mention so in the final order — Irregularity is not 
material. (Vol 5) 1918 Cal 901 (904) : 18 Cri L Jour 
1Q24 (DR). 

[9] Subject of dispute considerable area of land — 
Possession claimed through ryots—Quesfcion to be 
decided is who is in possession of the constituent" parts 
piece by piece., '(*74) 21 Suth WR Cr 55 (55) (DB), 

[10] Dispute between - landlord and tenants— 

, Different, sets, of . tenants claiming different plots— 

■ Possession of each plot should be considered separately 

—Joint inquiry not illegal unless prejudice is caused. ~ 
(Vol 25) 1938 Pat 511 (513) : 40 Cri D Jour 17 (Joint 
enquiry not necessarily illegal if no praudice is caused) 
8|(Vpl 36) 1946 Pat>389 >(391). ; , r T v . . , 

37. Reference to arbitration and compromise,— 
[1] Jt its not proper to delegate the inquiry as to pos- 
session, even with the, consent of parties) to arbitrators. 
(Vol 28) 1941. All 42 .(43) 42 Cri b Jour 246 : ILR 

(1941) All 14 ©(Vol 4) 1917 Pat 191 (192, 193) : 2 Pat 
If JourBO : IS Cri L Jbur 145 3* (Vol 8) 1021 Cal 837 


(638) : 22 Cri L Jour 623 *{Vol 4) 1917 Pat 624 (624 
625) : 18 Cri L Jour 685 *(’05) 2 Cri L Jour 347 (349)* 

82 Cal 552 (DB). '* ' 

[2] On a compromise of the dispute the Magistrate 
should cancel preliminary order and stay further pro- 
ceedings. (Vol 29) 1942 Pat 289 (289) : 43 Cri L Jour 
172 ©(Vol 12) 1925 Oudh 190 (193) (DB) ©(Vol 8) 1921 
Cal 637 (638) : 22 Cri L Jour 623 (DB). 

[See (’39) 1939 Nag L Jour 197 (198).] 

[3] Even where the Magistrate passes an order in 
terms of the compromise, it should in reality be treated 
as an order under Sub-s. (5). (’ll) 12 Cri L Jour 32 
(SB) (DB) (Cal). 

[4] Where an order passed in terms of the com- 
promise purports to be a final order, such an order is 
without jurisdiction and the Magistrate is competent to 
institute fresh proceedings in respect of the subject of 
dispute, (’ll) 12 Cri L Jour 32 (33) (DB) (Cal). k 

[But see (Vol 10) 1923 Lah 46 (47) : 23 Cri L Jour 
724.] 

[5] Question of possession as on the date of prelimi- 
nary order referred to arbitrators — Bindings of arbitra- 
tors may be accepted as evidence and order under 
Sub-s. (6) may be passed. (Vol 29) 1942 Pat 289 (289) : 

43 Cri L Jour 172 *(’03) 7 Cal WN 461 (462) ©(’02) 6 
Cal WN cix (cx) (DB). 

[See (Vol 5) 1918 Pat 383 (384): 3 Pat L Jour 248 : 

'19 Cri L Jour 266 (DB).] 

38. Question of title. — [1] The Magistrate should 
confine himself to the question of actual possession, and 
has no power to inquire into and deoide on the rights 
of the parties to possession of the property. (Vol 31) 
1944 Oudh 25 (27) : 45 Cri L Jour 137 ©(Vol 28) 1941 
Oudh 515 (516, 517) : 42 Cri L Jour 710 *(Vol 27) 1940 
Mad 904 (905) : 42 Cri L Jour 67 ©(Vol 27) 1940 
Sind 61 (62) : 41 Cri L Jour 493 : ILR (1940) Kar 421 
(DB) ©(1857-59) 7 Moo Ind App 283 (309) (PC). 

[See also (Vol 80) 1943 Sind 152 (155) : ILR (1943) 
Kar 112 : 44 Cri L Jour, 761 (DB) (Criminal Court will 
not decide questions of ownership and title. Case under 
Cattle Trespass Act, 1871, S. 10).] 

£2] Questions relating to title, where such considera- 
tion is necessary in order to effectively decide' the ques- 
tion of possession can begone into. (Vol 26) 1939 Pat 209 
(212) : 40 Cri L Jour 631 : 18 Pat 215 (DB) *(’10) 11 
Cri L Jour 353 (353) ; 34 Mad 138 ©(Vol 7) 1920 Pat 
499 (499) : 21 Cri L Jour 748 ©(Vol 24) 1937 Oudh 
510 (512) 38 Cri b Jour 1107. 

[3] Question of title to . possession Can jbe considered 

to corroborate or supplement other evidence, as to pos- 
session, (Vol 5) 1918, Pat 650/(651 T ; " 19 Cri b Jour, 
717 *(Vol 9) 1922 Mad 188 (1891 : 23 Cri Ok Jour 197 , 
©(Vol 10) 1923 Cal 303 (304) : 24 Cri' L Jour 141 (PB) 
(Evidence balanced on both sides— Enquiry into, title 
justified to act on the presumption that possession 
follows title) ©(Vol 5) 1918 Pat (658, 659).:, 19"CriIi 
Jour 764 (DB) ©(Vol 21). 1934 CaL95- (96) : 35 Cri b 
Jour 489 (DB). ... . , ' , v ' 

[4] The presumption that possession ^fellows title 
Tftmnot be applied to. oases where eyidenee on both, sides 
is unreliable.- (Vol 10)4923 Cal 303 (304).: 24 Cri L ; 
Jour 141 (DB) '(Magistrate should pass order undep 
S* 146 *(Vgi 3} W6 Cal 953 <254) «>B), 
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39. Effect of prior proceedings on the inquiry 
into possession. — [1] Where a decree of Civil Court 
awards possession of property or the possession is deli- 
vered to a party by that Court the Magistrate is bound 
to find possession in favour of the party and maintain 
such possession. (’43) ILR (1943) All 150 (153, 154) 
*(VoI 26) 1939 Rang 888 (389) : 41 Cri L Jour 123 : 
1940 Rang LR 157 *(Vol 24) 1937 Pat 557 (557) : 88 
Cri L Jour 1096 *(’05) 2 Cri L Jour 761 (762) : 32 Cal 
796 (DB) *(Vol 9) 1922 Pat 197 (199) : 23 Cri L Jour 
321 (DB) *(Vol 7) 1920 Pat 483 (484) : 21 Cri L Jour 

735 *(VoI 3) 1916 Cal 339 (339, 340) : 17 Cri L Jour 
182 (DB) *(’05) 2 Cri L Jour 236 (237) (All) *(’10) 11 
CriL Jour 655 (656) (Low Bur). 

[See however (’05) 2 Cri L Jour 670 (679) : 33 Cal 
33 (DB) (Magistrate not bound by decree though it 
may be of great evidentiary value to throw light on 
the fact of possession on the date of preliminary order) 
*(Vol 6) 1919 Nag 98 (99) : 20 Cri L Jour 445 (Do) 
*(Vol 6) 1919 Cal 526 (528) : 20 Cri L Jour 840 (DB) 
(Do) *(Vol 27) 1940 Nag 265 (267) : 41 Cri L - Jour 
799. (This principle will apply to possession obtained 
against the judgment-debtor but not when the party in 
possession at the time is not the judgement-debtor but 
one of the decree-holders claiming exclusive title). 

[2] Fact of delivery of possession or entry in record 
of rights raises presumption of continuity of possession 
— Party claiming against it must show effective dis- 
possession by them subsequently. (Vol 28) 1941 Pat 
516(517) : 42 Cri L Jour 876 *(Vol 20) 1933 Pat 586 
(587) : 35 Cri L Jour 154 *(’37) 38 Cri L Jour 881 
(882) (Lab) *(Vol 13) 1926 Lah 479 (480) : 27 Cri L 
Jour 815 *(Vol 15) 1928 Cal 610 (616) : 30 Cri L Jour 
69 : 56 Cal 290 (FB) *(Vol 9) 1922 Mad 356 (857) j 23 
Cri L Jour 92. 

[3] Weight to be attached to a previous order of a 
Civil or Criminal Court depends on the circumstances 
of each case. (Vol 28) 1941 Pat 516 (517) : 42 Cri L 
Jour 876. *(Vol 12) 1925 Cal 186 (186, 187) ; 25 Cri L 

' Jour 1104 (DB) *(Yol 2) 1915 Mad 83 (84) : 15 Cri L 
Jour 663 *(7ol 21) 1934 Pat 471 (472) : 36 Cri L Jour 
624 *(Vol 15) 1928 Cal 344 (347) : 55 Cal 826 : 29 Cri 
L Jour 503 (DB) * t 'Vol 6) 1919 Nag 98 (99) ; 20 Cri L 
Jour 445 *(1908) 8 Cri L Jour 392 (392) : 31 Mad 416 
*(Vol 1) 1914 Mad 78 (81) : 15 Cri L Jour 559 *(’05) 

, 2 Cri L Jour 236 (237) (All). 

[4] Lapse of time since the previous order or decree 
was passed diminishes its evidentiary value. (Vol 27) 
1940 Pat 185 (136) : 41 Cri L Jour 171 *(VoI 5) 1918 
Cal 662 (663) 18 Cri L Jour‘718 (DB). 

[5] A delivery of symbolical, possession is of little 
value as against third persons in possession under 

' ;$hdepeh0[ent title, (Vol 5) 1918 -Cal 662 (663) r 18 Cri L 
Jour 718 *(Vol 3) 1916 Mad 640 (640) : 16 Cri L Jour 

736 *(’79) 4 Cal 378 (379) (DB). 

[6] Magistrate holding at variance with a previous 
decree or order should give his reasons for doing so. 

; (Vol 3) 1916 Pat 292 (296) ; 17 Cri L Jour 369 : 1 Pat 
L . Jour 336 (FB). 

[See (10) 11 CriL Jour 184 (185) (DB) (Cal)J 

’ ‘ [7J Cannot discard other evidence relating to actual 
possession on the ground that there has been a pre- 
..yipus delivery of possession in respect of the property. 

L916 Cal 662 (663) ; 18 Cri L Jour 718 (DB). 


40. Joint possession. — [1] Dispute between per- 
sons entitled to joint possession — Magistrate has no 
jurisdiction to interfere under this section. (Vol $2) . 
1945 Oudh 62 (63) *(’37) 1937 Oudh WN 214 (217) 
*(’07) 5 Cri L Jour 296 (297) (DB) (Cal) *(Vol 7) 1920 
Pat 835 (836) : 21 Cri L Jour 224 *(Vol 9) 1922 Pat 423 
(425): 23 Cri L Jour 379 *(’04) 1 Cri L Jour 847 (848): 
32 Cal 249 (DB) (Claim to exclusive management of 
partnership business by one co-partner— Case is not 
. governed by S. 145) *(12) 13 Cri L Jour 789 (790) 
(DB) (Cal) (Where public claim right of possession both 
parties are included in that term “public” and therefore 
possession being joint S. 145 does not apply). 

• . [See however (Vol 12) 1925 Pat 618 (619) : 26 Cri 
L Jour 1187 (But where parties claim exclusive pos- 
g ession S. 145 will apply).] 

[But see (Vol 27) 1940 Pat 135 (136) : 41 Cri L Jour 
171 *(Voi 34) 1947 Lah 227 (229, 230) *(1938) 19 Pat 
L Tim 211 (212) *(Vol 28) 1941 Oudh 515 (516, 517) : 
42 Cri L Jour 710 (Magistrate acquires jurisdiction and 
is not concerned whether parties have title to joint 
possession or separate possession) *(’13) 14 Cri L Jour 
269 (271) : 40 Cal 982 (DB).] 

[2] In the inquiry into actual possession the Court 
may act Jin the following ways : 

(a) It can hold that one was in possession on the 
date of preliminary order and uphold that possession. 
(Vol 27) 1940 Nag 265 (266) : 41 CriL Jour 799 *(Vol 
21) 1984 Nag 196 (197) : 35 Cri L Jour 1384 : 30 Nag 
LR 300 *(Vol 11) 1924 Cal 444 (445) : 24 Cri L Jour 
304 (DB) *(Vol 2) 1915 Mad 1105 (1107) : 16 Cri L 
Jour 284 (285, 286) *(’13) 14 Cri L Jour 269 (271). : 40 
Cal 982 (DB) (Order should be passed upholding the 
possession against the others) *(Vol 7) 1920 Mad 209 
(210, 212) : 21 Cri L Jour 73 (DB). 

[But see (’04) 1 Cri L Jour 847 (848) : 32 Cal 249 
*(’06) 4 Cri L Jour 215 (216) (DB) (Cal).] 

(b) Managing member’s possession can be upheld 
against the other members of the joint family. (’08) 8 
Cri L Jour 205 (206, 207) : 31 Mad 318 (DB) *(Vol 17) 
1930 Bom 172 (173, 174) : 31 Cri L Jour 933 (DB) 
*(Vol 14) 1927 Oudh 816 (316) : 28 Cri L Jour 877.. 

(c) It may find possession with one party in respect of 
one portion and with the other in respect of the rest 
and pass orders maintaining possession with each of 
them in respect of such ^portions. ( % 07) 5 Cri L Jour 
490 (490, 491) (DB) (Cal). *(Vol 10) 1923 Pat 369 (371): 
24 Cri L Jour 557 *(Vol,2) 1915 Mad 1105 (1107) ; 16 
Cri L Jour 284 *(’10) 14 Cal WN Ixxix (ixxix) (DB). 

(d) It may find that there is joint possession in which 
case he should not pass an order either upholding 
joint possession -oi giving possession to one. - (Vol 32) 
1945 Sind 110 (113) : ILR (1945) Ear 78 : 47 CriL 
Jour 78 (DB) *(Vol 27) 1940 Mad 904 (905) : 42 Cri L 
Jour 67 *(Yol 7) 1920 Mad 209 (211) : 21 Cri L Jour 
73 (DB) *(’13) 14 CriL Jour 495 (496) (All) *(Vol 2) 
1934 Oudh 158 (158) : 35 Cri L Jour 1056 *(Vol 6) 
1919 Mad 812 (813) : 19 Cri L Jour 977 *(Vol 10) 1923 
Pat 546 (547) : 24 Cri L Jour, 869 *(Vol 7) 1920 Cal 
894 (894): 22 Cri L Jour 350 (DB)*(’ll) 12 Cri L Jour 
408 (409): 38 Cal 889 (DB) *(Vol 28) 1941 Oudh 515 
(516) : 42 Cri L Jour 710. 

[3] Dispute between two parties— Members of one 
party in possession under one title — Magistrate up- 
holding the possession without considering their 
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separate possession — Order is not bad. (Vol 38) 1946 
Pat 330 (335) : 25 Pat 103 : 47 Cri L Jour 328 (DB). 


41. Forcible and wrongful dispossession “within 
two months next before date of order”. — [1] Party 
dispossessed forcibly should be treated as. if he had 
been in possession on the date of the preliminary order 
and restored to possession such party under Sub s. (6) 
(Vol 26) 1939 Rang 388 (389) : 1940 Rang LR 157 •* 
41 Cri L Jour 123 (DB) ©(Vol 19! 1932 Sind 145 (148): 
26 Sind LR 853 : 34 Cri L Jour 216 (DB) *(Vol 20) 
1933 Cal 424 (426) : 84 Cri L Jour 810 (DB). 


[See however (Vol 24) 1937 Pat 557 (558) : 38 Cri 
L Jour 1096.] 


42. “Forcibly and wrongfully”, meaning of.— 

[1] The dispossession should be both forcible and 
wrongful. (Vol 27) 1940 Sind 33 (36) : 41 Cri L Jour 
486 : ILR (1940) Kar 162 (DB) ©(Vol 12) 1925 Pat 83 
(34) : 3 Pat 809 : 26 Cri L Jour 268 (DB) ©(Vol 13) * 

1926 Bom 91 (92, 93, 94) : 27 Cri L Jour 66 (LB) 
(Person with warrant for delivery of possession making 
forcible entry does not cause wrongful dispossession, 
But person having right to possession, taking law into 
his hands, making forcible entry causes, wrongful 
and forcible dispossession). 

[2] The word “wrongfully” thus means. no more 
than “otherwise than in due course of law”. (Vol 8) 
1921 Cal 553 (554) : 22 Cri L Jour 637 (DB)* (Vol 14) 

1927 Cal 944 (944) : 28 Cri L Jour 245 (DB). 


[2] The proviso is based - on the principle that a 
forcible and wrongful dispossession cannotbe recognised 
under criminal law. (Vol 15) 1928 Cal 610 (638, 639) ; 
56 Cal 290 : 30 Cri L Jour 69 (FB). 

[3] The proviso merely recites the circumstances 
under which a presumption of possession may be made 
in favour of the dispossessed party. (’13) 14 Cri L 
Jour 223 (225) (All) (The proviso does not debar a 
Magistrate from deciding the question of actual pos- 
session on other grounds also). 

[4] The proviso is not, however, mandatory. (Vol 30) 
1943 Mad 402 (402) -: 44 Cri L Jour 557. 


[3] Person temporarily dispossessed by ex parte 
order under S. 144 re-entering the property after 
expiry of order does not cause wrongful dispossession 
of the person temporarily holding possession. (Vol 30) 
1948 Mad 402 (403) : 44 Cri L Jour 557. 

[4] Show of criminal force sufficient to intimidate 
those in possession and deter them from resistance 
even though without actual force or violence is enough 
to constitute forcible dispossession. (Vol 8) 1921 Cal 
558 (554) : 22 Cri L Jour 637 (DB). 

[See (Vol 4) 1917 Cal 173 (174) : 17 Cri L Jour 449 
(DB). ] 


[5] After deciding possession as on the date of pre- 
liminary order it is not necessary to consider the 
question whether there was forcible dispossession within 
two months next before such order. (Vol 26) 1939 
Oudh 31 (32) ; 14 Luck 240 ; 39 Cri L Jour 963 ©(Vol 
23) 1936 Nag 271 (272) : 38 Cri L Jour 375 : ILR 

J (1987) Nag 174. 

[6] Before applying the proviso the actual date of 
dispossession in respect of every item should be found 
out. (Vol 4) 1917 Lah 171 (172) : 18 Cri L Jour 660 : 
1917 . Pun Re No. 40 Or. 


[5] Ouster of trespasser and removal of his things 
from out of the Jand unaccompanied by actual physical 
violence cannot amount to unlawful and forcible entry 
into land. (Vol 27) 1940 Sind 167 (168) : 42 GriL 
Jour 27 : ILR (1940) Kar 504 (DB) ©(Vol 14) 1927 Cal 
261 (262) : 28 Cri L Jour 210 (DB). 

[6] One party in possession through its servants— 
Other party getting notice issued by District Magis- 
trate on incorrect representations— Servants rbadeto 
vacate by showing notice— Eviction is forcible. (Vol 54) 
1947 Mad 133 (134). 


[7] Person forcibly dispossessed applying, within 
two months— Court not passing preliminary order until 
expiry of two months— Court cannot restore possession 
of property. (’06) “4 Cri L Jour 425 (426) (Lah) ’ ©(Vol 
22) 1935 All 35 (37) : 36 Cri L Jour 102 : 57 All 488 
©(Vol 18) 1931 Nag 38 (39) : 26 Nag LR 377 : 32 Cri L 
Jour 476 ©(Vol 23} 1936 Nag 271 (272) : 38 Cri L Jour 
375 : ILR (1937) Nag 174 ©(Vol 28) 1941 Oudh 515 
(517) : 42 Cri L Jour 710 ©(Vol 16) 1929 Oudh 526 
(526).: 5 Luck 440 : 31 Cri L Jour 678 ©(Vol 27) 1940 
Sind-33 (37) : 41 Cri L -Jour 486 : ILR (1940) Kar 
162 (DB) ©(Vol 32) 1945 Mad 216 (216) : 46 Cri L 
Jour 767. 

[But see (1939) 49 Mad LW 473. (473) ©(Vol 16) 

: 3.929 Mad 198 (198) : 52 Mad 66 : 30 GriLJour 
144 ]?, ; . - 

‘ : [8]- Where no preliminary order at all was passed, 
the Magistrate has no power to apply the first proviso 
to Sub-section (4). (Vol 20) 1933 Lah 143 (144). ' 

(9] JParty resferained by injunction under S. 144 
from entering ihtoproperty cannot exclude that period 

..from, two months. (Vol 4) 1917' Cal 100. {101} : 18 
. pri 3L J^tic 30i (DB). ' 

[10] Order under S, 144 merely- forerunner of pro- 
ceedings under this sootion—Period of two months 
^fkui be Counted backwards from tlie date of order 

* W - 2 &> • m (490)* 1 u cri " 


.43. Cancellation of the preliminary order— Sub- 
section (5).— [1] Jurisdiction of Magistrate ceases at 
any stage of the enquiry when he finds that there is or 
has been no dispute and he should cancel the prelimi- 
nary order. (Vol 27) 1940 Sind 51 (52, 53) ; .41 Cri L 
Jour 507 : ILR (1939) Kar 775 (DB) *(Vol 26)1989 
Oudh 284 (285) : 40 Cri L Jour 930 : 15 Luck 19 ©(’89) 
1939 Nag L Jour 197 (198) ©(Vol 10) 1923 Cal 577 
(577) ; 25 Cri L Jour 291 (DB) ©(’01)25 Bom 179(184, 
185) (DB) ©(Vol 16) 1929 Cal 328 (329) :31 Cri L Jour 
409 (DB) ©(Vol 7) 1920 Lah 286 (287) : 1 Lah 451 : 02 
Cri L Jour 4 ©(Vol 12) 1925 Mad 1052 (1250): 49 
Mad 232 : 27 Cri L Jour 95 ©(Vol 15) 1928 Mad 859 , 
(859) : 29'CriL Jpur 456.’ ' ^ 

[2J A party to the proceeding is not in the position 
of a plaintiff in a Civil Suitand hasno right to require 
a decision on the points in dispute.. (Vol 12) 1925 Mad 
1252.(1253) : 49 Mad 230 : 27 Cri L Jour 95 *(1903) 
30 Cal 112 (117) (DB). . 

[Sj-Even third parties (“persons interested”) are 
given the right to show tot no- ; such dispute exists ,or 
has existed under this Sub-section. (Vol 12) 1925 Mad. 
1252 (1253) : 49 Mad 232 ; 27 Cri L Jour 95 >(’07) 0 
Cri L Jour 91 (92, 93) i 29 Mad 561 .(DB) *f21) 25 Cel 
WNlyi (ivi) (DB) *(Vql 19} 1932 Oudh 21.(22). ; 33 Cri 
L Jour 46. 

^ [jfl ,The Ma^s5rate,jmmseK f mo mom, ean am* mo* 
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940 Sind 167 (168) : 42 Cri L Jour 27 : ILB (1940) 
[at 504 (DB) *(Vol 32) 1945 Sind 110 (113) : ILB 
1845) Kar 78 : 47 Cri L Jour 78 (DB) *(1903) 30 
!al lit (117) (DB) *(Vol 27) 1940 Sind 51 (52, 53) : 
LB (1939) Kar 775 : 41 Cri Ii Jour 507 (DB) *(Vol 
2) 1925 Mad 1252 (1253) : 49 Mad 232 : 27 Cri L 
our 95 *(Vol 4) 1917 Mad 237 (237) : 17 Cri L Jour 
38 (DB) *(Vol 11) 1924 Pat 689 (691) : 26 Cri L Jour 
05 *(Vol 8) 1921 Lab 92 (92, 93) : 2 Lah 364 : 23 Cri 
j Jour 292. 


[See however (Vol 23) 1986 Lah 1012 (1018) : 88 
Iri L Jour 242.] . 

[5] In the following oases it was held that, the 
lagistrate could drop proceedings suo motu . 

(a) Appointment of receiver by Civil Court,, in respect 
if the property in dispute. (Vol 22) 1985 Oudh 255 
257) : 36 Cri L Jour 464. , 


(b) Where the Magistrate decides that the possession 
s joint. (Vol 32) 1945 Sind 110 (113) : ILB (1945) 
Car 78: 47 Cri L Jour 78 (DB). 


[6] The following were held not circumstances pOrse 
jutting an end to the dispute likely to cause breach 
if the peace ; 

(a) Institution of Civil Suit. (Vol 22) 1935 Oudh 255 
’256) s 36 Cri L Jour 464 : 10 Luck 564. 

(b) Incidental decision in criminal proceeding as to 
he fact of possession. (Vol 12) 1925 Pat 593 (595) : 
16 Cri L Jour 870. 

[See also (Vol 2) 1915 Cal 157 (157) : 15 Cri L Jour 
TOO (DB).] 

(c) One party undertaking not to enter land, the 
lubject of dispute. (Vol 5) 1918 Cal 901 (903). : 18 
Iri L Jour 1024 (DB). 

(d) Statement by each party, without reference to the 
ntentions of the other party, that they had noin ten- 
ion of braking the peace. (Vol BO) 1943 Cal 559 (560) : 
15 Cri L Jour 107 (DB). 

(e) Expiry of lease under which one of the parties is 
n possession where it is not admitted he has given up 
303session and so dispute deemed to exists, (Vol 83) 1946 
Pat 330 (335) : 25 Pat 19 : 47 Cri L Jour 328 (DB). 

[7] The question whether the proceedings should be 
Iropped is within the Magistrate’s discretion. (Vol 11) 
1924 Mad 796 (795, 796) ; 47 Mad 713 : 25 Cri L Jour 
578. 

[8] Proceedings cannot be dropped under sub section 
(5) merely because there is no further violence— 
Continhanoe of breach of peace is not necessary for 
passihgfibal order. (Vol 34) 1947 Mad 183 (134). 

[9] Magistrate acting suo motu is not obliged to 
record any evidence or to afford opportunities to the 
parties to adduce evidence to the contrary. (Voi 11) 
1924 Mad 795(795, 796) : 47 Mad 713 : 25 Cri L Jour 
978 * (Vol 16) 1929 Cal 328 (329) : 31 Cri L Jour 409 
(LB) * (Vol 12) 1925 Mad. 1252 (1253) : 49 Mad 232 ; 
27 Cri L Jqur 95. . 

- [JO) No revision lies against an Qrder dropping 
proceedings. (Vol -12) 1925 Mad 1252 (1253) : 49 Mad' 
232 Cri.L Jour 95 * (Voi 16) 1929 Cal 328 (329) : 

Jour 409 (LB) * (’03) 30 Cal 112 (117,118) 


[See however (’09) 10 Cri L Jour 560 (563) (DB) 
(Cal) (Orderjnot based upon any material can be set 
aside in revision) * (Vol 11) 1924 Pat 689 (691) : 26 
Cri L Jour 105 (Do) « (Vol 5) 1918 Pat 500 (501, 
502) : 19 Cri L Jour 712 (Do).] 

[11] After dropping down proceedings the Magistrate 
cannot pass any order : 

(a) on the claims of parties. (Vol 27) 1940 Sind 33 
(36) : ILB (1940) Kar 162 : 41 Cri L Jour 486 (DB)* 
(Vol 29) 1942 Sind 117 (119) : ILB (1942) Kar 120 : 43 
Cri L Jour 876 (DB) * (Vol 12) 1925 Mad 1252 (1253): 
49 Mad 232 : 27 Cri L Jour 95 * (Vol 8) 1916 Pat 418 
(420) : 17 Cri L Jour 286 (287) (DB) * (Vol 13) 1926 
Oudh 182 (182, 183) : 26 Cri L Jour 1398. 

(b) as to disposal of the property. (Vol 26) 1939 Oudh 
284 (286) : 40 Cri L Jour 930 : 15 Luck 19 * (’30) 1930 
Mad WN 771 (773) * (Vol 12) 1925 Nag 297 (298) : 21 
Nag LB 191 : 26 Cri L Jour 1378. 

(c) as to the crops on the land. (’06) 3 Cri L Jour 466 
(467) (DB) (Cal) * (Vol 12) 1925 Mad 1252.(1253, 
1254) : 49 Mad 232 : 27 Cri L Jour 95. 

[But see (1905) 2 Weir 108 (108) (DB).] 

[12] Where the proceedings are dropped the parties 
should seek remedy in a competent Court .or in any 
manner they choose. (Vol 12) 1925 Mad 1252 (1254) : 
49 Mad 232 : 27 Cri L Jour 95. 

[13] Any attachment effected in the course of the 
proceedings automatically ceases and the parties , are 
restored to their position before the order. (Vol 15) 
1928 Mad 859 (859 ? 860) : 29 Cri L Jour 456. 

[See (’03) 30 Cal 112 (118) (DB) (There was no 
attachment in this case).] 

[14] Bents and other income from the property, 
lying as deposits in Court, should be kept, as such, till 
the parties establish their rights in proper proceedings. 
(Vol 12) 1925 Mad 327 (328) : 26 Cri L Jour 512 * 
(Vol 2) 1915 Mad 588 (589) ; 16 Cri L Jour 104 * (Vol 
26) 1939 Oudh 284 (286) ; 40 Cri L Jour 930 : 15 Luck 
19. 

• [15] The Magistrate cannot pass an . order under 
section 517 on the cancellation of the preliminary order. 
(’06) 3 Cri L Jour 466 (467) (DB) (Cal). 

[See however (Vol 29) 1942 Sin«i 117 (119) : : 43 
Cri L Jour 876 : ILB (1942) Kar 120 (DB) (An order 
for the purpose of restoring parties to their original 
position can be passed).] ' 

[16 J Proceedings once dropped, cannot be, revived. 
(’93) 20 Cal 867 (869) (DB) '« (Vol 10) 1923 Cal 314 
(314) : 23 Cri L Jour 195 (DB>* (Vol 8) 1921 Pat 176 
(177) : 22 Cri L Jour 481 * (Vol 10) 1923 Lah 81 (81}i; 
3 Lah 401 : 24 Cri L Jour 160. - * • 

[17] Fresh proceedings on fresh materials can be 
started. (’02) 6 Cal W N 923 (924) (DB) * (’93) 20 Cal 
r 867 (869, 870) (DB) * (Vol 4) , 1917 Pat 368 (369): 18 
Cri L Jour 763 * {Vol 8) 1921 Pat 176 (177) ; 22 Cri L 
Jour 481. - 

44. Finality of the preliminary order— [I] 
Preliminary order is final unless cancelled under jSub- 
section (5) and proceedings cannot be struck off for 
any other reason. (Vol 23) 1936 Lah 1012 (1013) i 38 
Cri L Jour 242 * (Vol 8) 1921 Cal 831 (632) : 22 Cri L 
Jour 484 (DB) * ('09) 10 Cri L Jour 560 (562, 563) (LB) 
(Cal) * (Vol 6) 1919 Pat 37 (37) : 24 Cri L Jour 464 
(DB) * (Vol 11) 1924 Pat 689 (69 1) : 25 Cri L Jour 
105. 




Section 145 (cmitd.) 

[2] Magistrate, at the time of the final order, need 
not come to a finding that there is or was no likelihood 
of a breach of the peace. (Vol 8) 1921 Cal 631 (632) : 
22 Cri L Jour 484 (DB) © (Vol 14) 1927 Oudh 359 
(359, 360) : 28 Cri L Jour 847 © (Vol 7) 1920. Pat 745 
(746) : 22 Cri L Jour 205. 

45. “ Any other person interested". — [1] “ Per- 
son interested 11 who is entitled to show that no dispute 
exists or has existed is not a party to the proceedings. 


629 © CO 7) 11 Cal W N xliii, (DB) © (Vol 11) 1904 
Pat 589 (591) : 3 Pat 288 : 27 Cri L Jour 220 (DB\ * 
(’14) 18 Cal WN xci (xcii) (DB). ' 


[See (Vol 23) 1986 Oudh 188 
1058.] 


(189) : 37 Cri L Jour * 


[8] An order which includes lands outside the pro- 
ceedings and in which the lands in dispute are indistin- 
guishable is bad wholly ; where the lands can be 
distinguished that part which relates to other lands 
alone is bad. (Vol 34) 1947 Pat 175. 


, (*03) 80 Cal 155 (199) (FB). 

[2] The Magistrate cannot pass a final order under 
Sub-s. (6) in favour of the person who comes in merely 
for the purpose of bringing the proceedings to an end 
and who is not a party. (Vol 5) 1918 Cal 117 (118) : 19 
Cyi L Jour 653 (DB).- 

[3] A third person will not be allowed to intervene 
after compromise between the parties which eliminates 
the danger to the peace. (’39) 1939 Nag L Jour 
197 (198). 

[4] A tenant of part of the property in dispute is a 
“ person interested ” within the meaning of sub-section 

(5). CIO) 11 Cri L Jour 371 (371) :37 Cal 285 (DB). . 

46. Order under this section.— [1] -Magistrate 
need not record, in the final order, a finding as to the 
likelihood of a breach of the peace, f 40) 71 Cal L Jour 
152 (155) (DB) © (VoL26) 1989 Lah 108 (109) : 40 Cri 
L Jour 519: ILR (1938) Lah 611 © (Vol 10) 1923 Lah 
253 (253) ; 24 Cri L Jour 631 © (Vol 12) 1925 Oudh 605 


[9] No final order can be passed in respect of any 
movable property. (Vol 14) 197 Nag 338 (334) : 28 
Cri L Jour 687 : 23 Nag L R 84©(’07) 6 Cri L Jour 291 
(292) : 4 Low Bur Rul 65. 

[See (Vol 11) 1924 Oudh 331 (332) : 25 Cri L Jour 
440 (Proceedings under S. 145 cannot be instituted with 
' respect to movables).] 

[10] If, the order is passed in respect of both mov- 
able and . immovable property, only that part of the 
order which relates to immovable property is valid 
(Vol 4) 1917 Pat 183 (185) : 18 Cri L Jour 756 : 2 Pat 
L Jour 687 (DB). 

[11] An order in favour of a person who was not' a 
party to the proceedings is without jurisdiction. (Vol 

1939 Pat 187 (187) : 40-Cri L Jour 220 © (Vol 23) 
1936 Oudh 188 (189) : 37 Cri L Jour 1058. 

[12] Use of form No. 22 in Sch. V is not obligatory. 
(Vol 5) 1918 Cal 901 (903) 18 Cri L Jour 1024 (DB). 


. (606) : 26 Cri L Jour 1581. 

[2] A definite finding as to which of the parties was 
in possession of the subjeet of the dispute on the date 
of the preliminary order must be in the final order. 

. (Vol 10) 1923 Mad 142 (143) : 23 Cri L Jour 670 © 
(’08) 7 Cri L Jour 836 (337) (DB) (Cal). 

[3] The finding as to possession should be based on 
proper inquiry and on the evidence both oral and 
documentary adduced before him. (Vol 10). 1923 Mad 
180 (181) : 24 Cri L Jour 64 © (Vol 27) 1940 Sind 33 

• (38) : 41 Or! % Jour 486 : : ILR (1940) Kar 162 (DB) © 
(Vol 8) 1921 Pat 483 (484) © (*13) 14 Gri L Jour 138 
(139) (Lah) ©‘ (Vol 10) 1928 Mad 180 (181) 24 Cri L 

, Jour 64 © (*84) 7 Mad 460 (465, 466) (DB) © (Voll5) 
1928 Nag 255 (256) : 29 Cri L Jour 312 © (Vol 10) 1923 
Pat 588 (588) : 24 Cri L Jour482» 


[13] Use of printed form in the judgment is not 
desirable. (Vol 10) 1923: Mad 142 (143) : 23 Cri L 
Jour 670. 

47. "Declare that such person is entitled to 
possession. — [1] The Magistrate should declare that 
the person found to be in possession on the date of the 
preliminary order is entitled to the possession of the 
.property until evicted in due course of law. (Vol 27) 
1940 Sind 61 (63) : 41 Cri L Jour 493 : ILR (1940) Ear 
' 421 (DB) © (Vol 8) 1921 Pat 176 (178) : 22 Cri L Jour 
481 © (Vol 5) 1918 Cal 117 (118) : 19 Cri L Jour 653 
(DB) © (’02) 6 Cal WN 104 (105) (DB). 

VJ>] Order that one party should be in possession 
throughout the year but that during certain seasons he 
should be in' joint possession with another is with- 
. out jurisdiction. (Vol IB) 1922 Cal 1022 (1025) (DB). 


[4] The final order must be supported by statement of 
reasons inducing the Magistrate to come to such a 
conclusion. (Vol 12) 1925 Cal 1040 (1045) : 26 Cri L 
Jour 015 (DB) © (Vol 9) 1922 Cal 382 (382) : 49 Cal 
187 : 22 Cri L Jour 499 (DB), 

■ [5] The Magistrate has no general powers to pass 
i^3ihal,otder Cxeeptas provided by Sub-s. (6) (’66) 9 
Snffc WR Or 20 (21) (DB) © (Vol 2) 1915 Bom 98 (98) : 
16 Cti Si Jour 434 (DB) © (>05) 2 Cri L Jour 552 (554) : 
32 Cal 602 (DB) (Direction for removal of bund cannot 
he given)© (13) 14 Cri L Jour 138 (139) (Lah) (Demoli- 
Mqn M * r^^rocture standing on the land cannot be 
©steed)* _ f 

■> (6] The final order should accurately specify the 

property in dispute' . with boundaries, descriptions* etc. 
4Voi 7)1920 Cal 904 (905) : 22 Cd L Jour 885 (DB), 

P 1 1 Magistrate has no jurisdiction to pass a final 

^ respect of lands covered by the preliminary 

mmmBn n) Pm m m : 40 cd l •&£ 


[3] An order that one party should be in possession 
untB he reaped the harvest and then surrender posses- 
sion to the other party cannot be passed. (78) 1 Cal L 
Rep 136 (139, 140) (DB). 

[4] The Magistrate cannot declare possession of a 
portion only of the property leaving out the other portions 
^Pathways. (73) 14 Cri L Jour 391 (392) (DB) 

[5J The Magistrate cannot permit the other party 
to cultivate the land, pending establishment of his / 
possessory rights. (72) 18Sufch WR Cr 27 (27) (DB), 

[6] Magistrate cannot order division of the crops on 
the land. (’08) 8 Cri L Jour 387 (388) (DB) (Cal). 

[7] The Magistrate can find possession of the- pro- 

perty restricted in its enjoyment and declare 1 such res- 
tricted possession . (Vol 11) 1024 Bom 452 (453) : 48 
Bom 512 r 26 Cri L Jour 772 (DB) © (Vol 4) 1017 Mad 
840 (84J) ; 17 Cri L Jptq: 235, : ; 
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8] Declaration of possession in favour of applicant 
)rder directing him to restore cemeteries to their old 
te and allow Mahomedans to go noar them to 
oke the blessing of God is beyond Magistrate’s 
7 ers. (Vol 26) 1939 Mad 791 (792J: 4i Cri L Jour 18. 

18. Evicted in due course ef law.— [1] Final 
ler is effective only up to the time that a competent 
art passes an order of delivery to one of the parties 
passes an order for protecting the property. (Vol 19) 

32 Cal 29 (81): 58 Cal 1070 * (1900) 22 All 214 (215, 

S) (DB). 

[See (Vol 23) 1936 Nag 271 (272) : 1LB (1937) Nag 
4 : 38 Qri L Jour 375 (Order is meant to be effective 
ly until the question of title is decided by the Civil 
iurt}.] 

[2] The order of eviction need not necessarily be by 
3ivil Court but should be by a Court acting under 
itutory authority to award possession. (Vol 4) 1917 
kt 220 (220) **‘18 CriL Jour 682 (Order record- 
g possession by settlement officer is not an order of 
iction).© (Vol 12) 1925 All 210 (211) (Decree in eject- 
ent under Agra Tenancy Act is such an order). 

[3] The term “ evicted ” applies to cases both where 
le person is found disentitled to possession at all or 
isentitled to the extent he has been awarded by the 
[agistrate. (Vol 7) 1920 Mad 209 (211) : 21 Cri L Jour 
3 (DB). 

[4] Dismissal of suit for confirmation of possession 
y the other party doss not amount to being ‘evicted* 
a the absence of a separate suit for recovery by the 
[fisueceesful party to the proceedings. (’69) 11 Suth 
VR Cr 43 (44) (DB). 

49. Restoration of possession. — [l] Sub- 

section (6), enables the Magistrate, to put person forci- 
bly and wrongfully dispossessed, in actual possession. 
Vol 14) 1927 Mad 304 (306). * 

50. Effect of order under this sectien. — [1] 
In ordbr under this section is final and conclusive and 
is effective until the party in whose favour the order is 
made is evicted in due course of law. (Vol 8) 1921 
Oudh 119 (119): 24 Oudh Cas 21: .22 Cri L Jour 384© 
(Vol 19) 1932 Cal 29 (31) : 58 Gal 1070 (DB) « (’78) 2 
Cal L Rep 62 (67) (DB) * (’81) 5 Bom 387 (392) © (Vol 
12) 1925 Pat 593 (594) : 26 CriL Jour 870. 

[2] The remedy of the unsuccessful party is to file a 
civil suit. '(Vol 23) 1936 All 322 (324) : 58 Ail 920 : 37 
Cri L Jour 694 © (Vol 23) 1936 Cal 659 (661) : 38 Cri 
L Jour 79 (DB). 

. [3) If the parties to the two sets of proceedings are 
the firmer or derived their interest from the same. parties, 
the order in the previous proceedings operates as a bar 
to the institution of fresh proceedings. (Vol 26) 1939 
Pat 611 (618) ; 41 Cri L Jour 191 : 18 Pat 544 (DB) 
© (’38) 39 Cri* LJour 868 (869> {Oudb) .* :(Vol 23) 
1936 Cal 659 (661) : 38 Cri L Jour 79 (DB) © (Vol 10) 
1923 Cal 95 (96) : 24 Cri L Jour 97 (DB) © (Vol 7) 1920 
Pat 211 (212) : 21 Cri L Jour 753. 

[4] Where parties to the proceedings are not the 
same fresh proceedings can be initiated by the Magis- 
trate* (Vol§6)l?39 Pat 611 ^619): 18 Pstf 544; 41 


Cri L Jour 191 (DB) * (Vol 25) 1938 Pat 1 (4) : 39 Cri 
L Jour 268 © (Vol 22) 1935 Cal 494 (494) (DB). 

[But see (Vol 30) 1943 Oudh 229 (231) : 44 Cri Ti 
Jour 459 © (Vol 28) 1941 Pat 607 (60S) : 42 Cri L Jour 
791 © (Vol 16) 1929 Pat 505 (506) : 30 Cri L Jour 
840.] 

[5] The previous order should not be made the basis 
for the subsequent order. Though it may be considered 
as a part of the evidence to show that one of the parties 
got possession in the prior proceedings. (’40) 44 Cal 
WN 928 (929) (DB). 

[6] No express provision exists authorizing the 
Court to place the successful party in possession or to 
pass consequential order by way of the execution of the 
final order. (’08) 7 Cal L Jour 547 (551) (DB) © (’10) 
11 Cri L Jour 26 (27) (DB) (Cal). 

[7] The practical result of the order is to enable the 
successful party to take possession of the property. 
(Vol 30) 1943 Oudh 229 (231) : 44 Cri L Jour 459 * 
(’08) 7 Cal L Jour 547 (551) (DB). 

[See however (Vol 2) 1915 Cal 816 (818).] 

[8] The Magistrate should enforce his order against 
persons disobeying it either by instituting proceedings 
against them under S. 188 Penal Code, or by proceed- 
ings under S. 144 or S 107. (’08) 7 Cal L Jour 547 
(551) (DB) (Proceedings under S. 188 IPC) * (Vol 26) 
1989 Pat 611 (618) : 41 Cri L Jour 191 : 18 Pat 544 
(DB) (Do) * (Vol 21) 1934 Nag 114 (116, 117) : 35 Cri 
L Jour 820 (Do) © (’86) 13 Cal 175 (178) (-DB) (Do) © 
(13) 14 Cri L Jour 63 (64) (Lah) (Do) 88 (Vol 30) 
1943 Oudh 229 (231) : 44 Cri L Jour 459 (Proceeding 
may be taken under 8. 107) * (Vol 28) 1941 Pat 607 
(608) : 42 Cri L Jour 791 (Proceedings under 8. 107 of 
this code) © (Vol 9) 1922 Pat 210 (211) : 25 Cri L Jour 
541 (Proceedings under S. 107 or 144 may be talari.) 

[9] A final order does not in any manner affect the 
rights of the parties. (’01) 25 Bom 179 (184) (DB) © 
(Vol 20) 1933 Lah 409 (412) : 14 Lah 615 : 34 Cri L 
Jour 842 © (Vol 10) 1923 All 77 (78) : 45 All 162 (DB), 

[10] A final order does not give rise to a presumption 
in civil Court in favour of the successful party, (Voi 
10) 1923 Pat 401 (402) © (Vol 4) 1917 Mad 365 (866) 
(DB) (Chapter XII) proceedings instituted subsequent, 

suit— Magistrate’s Order as to possession is not con- 
dlusive) * (Vol 34) 1947 Lah 173 (174) ‘(Finding as to 
possession cannot be questioned but civil Court can 
decide that person in possession had no title).,© (Vol 2) 
1915 Mad 926 (926) (DB) (Judge 6an decide differently, 
on the materials before him).* 

[11] The unsuccesssful party to the proceedings need 
n6t sue to vacate the order of the Magistrate. (Vol 11) 
1924 Mad 224 (225) (|>B) ©1864(1864) Suth WR Act Xy 
54 (55)*074) 21 Suth WR 79 .(79) (6B)©(’12) 1912 Pun 
WR No.- 137 page 367 (369) : 1922 Pun Re No, 84 
(DB). 

[12] The onus is on the unsueoessful patty to prove 
his better title to the property than the person 'whose 
possession has been declared by the Magistrate. (Vol 
101 1923 PC 128 (130) : 2 Pat 676 : 50 Ind App 183 

~ (PC) *1’02) 29 Cal 187 (199) : 29 Ind App 24 (PO)* 
(1900) 37 0*1 943 (947) : 27 I»4 App 136 ^?C), 
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[13] Tbe order o: the Magistrate is admissible in 
evzd«=nce in the subsequent civil suit to prove the fact 
of the dispute, to show how it was settled, who were the 
uarties thereto, and who was placed in possession by 
the Magistrate. (’02) 29 Cal 187 (198) : 29 Ind App 24 
(PC) * (Vol 17) 1930 Cal 450 (45 2) : 57 Cal 987 
{DB). 

[14] The findings of tbe Magistrate on questions of 
fact relating to possession are inadmissible. (Vol 26) 
1939 Lab 188 (190) *(Vol 3) 1910 Cal 582 (592) (SB) 
*(Yol 17) 1930 Cal 450 (452) : 57 Cal 937 (DB). 

[See (Voi 25) 1938 Sind 132 (137) : ILR (1939) 
Ear 18 (DB). ] 

[15] An order under Sub-s. (6) dispossessing a person 
will not be a ground for a suit under S 9 of the 
Specific Belief Act. (’08) 7 Cal L lour 547 (550, 551 ) 
(DB). 


1916 Mad 82 0 (821) : 38 Mad 432 (DB) *(Vol 5) 1918 
Cal 901 (902, 903) : 18 Cri L Jour 1024 (DB). 

(b) where the suit is for redemption of the property, 
and not for recovery of the property. (Vol 15) 1928 
Nag 97 (98) : 23 Nag L B 164. 

(e) where the suit is brought by a person in whose 
favour the order is passed. {Vol 14) 1927 Mad 304 
(305, 306) (Magistrate’s order confirmed plaintiffs 
possession). 

(d) where there is no existing right to sue for pos- 
session on the date of tbe Magistrate’s order. (’92) 19 
Cal 646 (650) (DB). 

(e) where no order respecting immovable property 
is passed as a result of the dismissal of the application 
or the dropping of proceedings (*12) 16 Ind Cas 
735 (736) (DB) (Cal) *(VoU3) 1926 Cal 1022 (1025) 
(DB). 


[16] Dispossession occurring long before order — 
Order held not a bar to suit under specific Relief Act. 
( ’08) 30 All 331 (333) (DB) *(’73) 90 Suth WR 12 (12) 
(DB)* (Vol 16) 1929 Rang 21 (22) : 6 Rang 667. 

[17] The Magistrate has no power to review tbe final 
order passed by him under Sub-s. (6). (Vol 22) 1935 
Rang 447 (4471: 13 Rang 302: 37 Cri L Jour 92 
*(’08) 7 Cri L Jour 401 (403) : 35 Cal 350<(DB). 

[IS] The Magistrate can at any time correct clerical 
or arithmetical mistakes in the order or errors arising 
therein from an v accidental slip or omission. (Vol 5) 
1918 Cal 472 (472) : IS Cri L Jour 995 (DB) *(’90) 2 
Weir 107(107) *(Vq 1 5) 1918 Cal *238 (288) : 19 Cri L 
Jour 732 (DB). 

[19^ Pending proceedings under this section is no 
bar to the Magistrate deciding the person in possession 
at the time of rioting in a trial for that offence. (Vol 
13) 1926 Cal 945 (946): 53 Cal 471: 27 Cri L Jour 
975 (DB). 

51. Effect of an order under this section on 
limitation. — [1] Person bound by an order under 
this section must file a suit to recover the property 
within three years from the final order, (Vol 30) 1943 
Cal 67 (70) : ILR (1942) 2 Cal 332 (DB) *(Vol 29) 1942 
Pat 287 (288) *(1896) 23 Cai 731 (737) (FBj. 

[See (Vol 8) 1921 Oadh 191 (192) (Person not bound 
by order — Article 47 does not apply) *(’67) 8 Suth WR 
490 (491) (DB) *(’68) 9 Suth WR Cr 480 (481) (DB).] 


[2] Failure to bring the suit for recovery within 
three years extinguishes the right to tbe property. 
(Vol 28) 1941 Pesh 65 (67) : 42 Cri L Jour 872 *(Vol. 
30) 1943 Cal 67 (70): ILR (1942) 2 Cal 332 (DB) 
*(Vol 24) 1937 All 300 (303) *(Vol 23) 1936 Mad 188 
(189) (DB) *(Vol 14) 1927 Mad 304 (306) *(Vol 22) 
1935 Pat 164 (164, 165) : 14 Pat 424 (DB). 

[3] Tbe three years period of limitation haslno 
application in the following eases : 


(a) where the order of ■ the Magistrate is without 

jurisdiction. (Vo} 7) 1920 Cal 820 (821) (DB) *(Vol 8) 


[4] Three years ha^ to be computed from tbe date 
of the order and not from date of dismissal of revision 
application. (Vol 5) 1918 Pat 504 (504, 505) (DB) 
*(’08) 12 Cal WN 840 (841) *(Vol 33) 1946 Mad 444 
(446) (DB). 

52. Persons bound by the order. — [1] All persons 
concerned in the dispute and who bad notice of the 
proceedings are bound by the order though they are 
not parties. (’09) 10 Cri L Jour 64 (64) (DB) (Bom) 
*(Vol 17) 1980 Cal 63 (64) : 31 Cri L Jour 945 (DB) 
*(Vol 17) 1930 Mad 48 (49) : 52 Mad 7S7 (DB) (Order 
against manager of joint Hindu family binds all the 
other members) *(Vol 10) 1923 All 151 (152) : 45 All 
306 (DB) (Do) *(Vol 23) 1936 Nag 192 (197) : ILR 
(1936) Nag 205 : 38 Cri L Jour 307 (Sons are bound 
by order against father) *(’38) 39 Cri L Jour 868 (869) 
(Oudh) (Do) *(Vol 5) 1918 Pat 504 (504, 505) (DB) 
(Order against representative finds the rest of the eom- 
munity) *(Yol 16) 1929 Pat 505(506) : 30 Cri L Jour 
840 (Order finds all persons interested in the property). 

[But see (Vol 25) 1938 Pat 1(5): 39 Cri L Jour 
288 *(Vol22) 1935 Lah 115 (118) (DB) *(Vol 28) 1941 
Pesh 65 (67) : 42 Cri L Jour 872 *{Vol 8) 1921 Oudli 
191 ( 192 ) (Order directed against A personally— Even 
if A made bis application as manager of joint family, 
order will not bind other members of the family).] 

[2] The order does not operate as a judgment in 
rem in favour of the party in whose favour possession 
was maintained. (Vol 16) 1929 Pat 5Qo (506) : 30 Cri 
L Jour 840. 

[3] An order under this section does not create any 
title by prescription against parties not bound by the 
order. (’80) 7 Ind App 73 (81) (PC). *(Vol 14) 1927 
Mad 304 (306). 

53. Conversion of proceedings.— [1] The 

jurisdiction of the Magistrate to institute proceedings 
under S. 107 is not ousted by tbe fact that the dispute 
relates to immovable property. (Vol 29) 1942 Pat 331 
(333) : 43 Cri L Jour 637 *(Vol 30) 1943 Pat 44 (47) : 
44 Cri L Jour 25 S (DB) *(’11) 12 Cri L Jour 569 (571) : 
*39 Cal 150 (FB) *{Vol 10) 1923 Nag 54 (54) : 23 Cri L 
Jour 567 *(Vol 3) 1916 Mad 621 (621, 622) ; 16 Cri L 
Jour 211. 
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[2] Institution of simultaneous proceedings under 
this section and 8. 107 is a matter for the discretion cf 
the Magistrate, (’ll) 12 OriL Jour 569 (571) : 39 Cal 
150 (PB) *(’12) 13 Cri L Jour 526 (526) : 34 All 449 
*(’13) 14 Cri L Jour 559 (562) : 36 Mad 315 (DB) 
*(’12) 13 Orj L Jour 566 (566) (All). 

[See however (Yol 6) 1919 Cal 465 (465) : 19 
Cri L Jour 367 (DB) (Simultaneous proceedings un- 
desirable) *(Vol 4) 1917 Pat 632 (633) : 18 Cri L Jour 
528 (Do). ] 

9 

[3] A proceeding under S. 107 cannot be converted 
into one under S. 145. (Vol 5) 1918 Pat 625 (625): 19 
Sri L Jour 320 *('04) 1 All L Jour 185n (185n). 

[4] In a proceeding under S. 145 the Magistrate 
jannot take security from any or all of the parties. 
:»06) 10 Cal WN clxx (DB) *(Vol 3) 1916 All 237 (238) : 
17 Cri L Jour 527 *(Vol 1) 1914 Sind 8 (10) : 8 Sind 
LR 207 : 16 Cri L Jour 235 (DB). 

[5] Proceedings under S. 144 converted one under 
;his section in the presence of parties who took active 
part — Held, there was no illegality. (Vol 5) 1918 Pat 
181 (481, 482) : 19 Cri L Jour 396 (DB). 

[6] Order under 8. 147 converted into one under 
his section without notice and without a preliminary 
>rder should be set aside. (’09) 9 Cri L Jour 565 (565) 
DB) (Mad). 

54. Revision. — [1] An application for revision 
ihould be made without unreasonable delay. (Vol 27) 
.940 Pat 135 (137) : 41 Cri L Jour 171 *(Vol 16) 1929 
Pat 404 (405) : 30 Cri L Jour 1053 : 8 Pat 468 *(’73) 
L9 Suth/WR Cr 39 (39, 40) (DB). 

[2] The application for revision should be made only 
>y persons who have a present claim to the possession 
>f the property in dispute and not by persons having 
mly contingent or future rights to possession. (’02) 24 
All 443 (445). 

[3] It should be made in the first instance to the 
Sessions Judge or to the District Magistrate and -not to 
he High Court. (Vol 18) 1926 Nag 285 (285, 286) : 27 
Ori L Jour 71. 

- [4] - The District Magistrate and the Sessions Judge 
bavepo^er only to make- a report under S. 488 and not 
to revise the order. (Vol 28) 1941 Pat 105 (106): 42 Cri 
It Jour UO *(Vol 12) 1925 Cal 1234 (1284) ; 26 Cri L 


Jour 1166 (DB) *(Vol 9) 1922 Pat 449 (450) *(’02) 
1902 Pun Re No. 28, p 59 (62, 63). 

[5] The District Magistrate and the Sessions Judge 
have no powers to order further inquiry under S. 436. 
(Vol 15) 1928 Rang 292 (293) : 30 Cri L Jour 709 
*(Vol 3) 1916 Pat 132 (132) : 18 Cri L Jour 488 (DB) 
*(’98) 20 Cal 729 (732) (DB) *(Vol 38) 1946 Mad 412 
(413). 

[6] The High Court will not interfere if no order has 
been passed by the Magistrate. (Vol 5) 1918 Mad 164 
(165) : 19 Cri L Jour 63. 

[7] Where an order under S. 145 (1) has been 
passed the High Court will not interfere unless the 
Magistrate has acted with gross irregularity. (Vol 31) 
1944 All 210 (210) : 45 Cri L Jour 769 : ILR (1944) 

All 285 * (Vol 34) 1947 Lah 227 (228, 229) (Decision 
as to likelihood of breach of the peace and as to 
possession based on evidence — No interference). 

[8] The High Court will not, go into the evidence 
unless it is necessary to do so by reason of special 
circumstances or by reason of the character of the 
error of law. (Vol 29) 1942 Pat 489 (490) : 44 Cri L 
Jour 95 * (’46) 1946 Pat WN 278 (282) (Finding as to 
possession on document irrelevant to the hearing as 
well as in respect of the property — Document also 
vitiated by serious mistakes of record — Order will be 
set aside). 

[9] When the High Court is exercising revisional 
jurisdiction it has no power to appoint a receiver pend- 
ing disposal of the revision application. (Vol 13) 1926 
Mad 189 (140) : 27 Cri L Jour 126 (DB). 

[10] High Court acting in revision award costs in 
respect of the application. (Vol 12) 1925 Mad 438 (440): 

48 Mad 262 : 26 CriL Jour ,707 (FB) * (’93) Oudh SC 
No. 227 p. 453 (454) (DB), 

[See however (Vol 8) 1921 Cal 30 (31) t22 Cri t [ 
Jour 213 : 48 Cal 522 (SB) (Order can be revised and' 
consequential orders passed in exercise of powers' 
vested under 107 of Government of India Act).] 

[11] Mere delay in : drawing up the* .formal proceed- 
ings after the receipt of the police-report is no ground 
for interference, in revision unless injustice is caused by " ' 

r the Magistrate’s order. (Vol 20) 1933 Pat 601 (602) ; 

35 Cri L Jour 91, 

[12] A judgment of. a single Judge passed in revi- 
sion in proceedings under tliis section is open to appeal 
under Clause 15 of the Letters’ patent .(’07) 5 

Jour 843 (343, 344]) (SB) (Mad).'. ■ i . <t ~ 

327 (4 pp.) A. M.- ' 



1^5. (1) L’ rLd Magistrate iMcidos that none of the parties was then in such possession, c 

? 07 Tej to attach subject is unable to satisfy himself as to which of them was then in such posse 
of dispute. ^ qion of the subject of dispute, he may attach it until a competent Cour 

has dete rmlrsA the Wghls of the parties thereto, or the person entitled to possession thereof ; 

a [Provided that the District Magistrate or the Magistrate who has attached the subject < 
dispute may withdraw the attachment at any time if lie is satisfied that there is no longer an 
likelihood of a broach of the peace in regard to the subject of dispute.] 

(2) "When the Mag is hale attaches the subject of dispute, he may, if he thinks fit afaud if i 
receiver of the property, rhe subject of dispute, has been appointed by any Civil Courtis appoii 
a receiver thereof, who, subject to the control of the i Magistrate, shall have all the powers of 
receiver appointed under the Code of Civil Procedure b 

[Provided that, in the event of a receiver of the property, the subject of dispute, hoii 
subsequently appointed by any Cnil Court, possession shall he made over to him by the lvcclv 
appointed by the Magistrate, who shall thereupon bo discharged.] 

[1882 — S. 140 ; 1872— S. 521 ; 1801— S. 310.] 

[a] Inserted by the Code of Criminal Procedure (Amendment) Act, 1923 (18 [XVIII] of 1923), S 29. 

[b] See now the Gode of Civil Procedure, 190S (Act 5 [v] of 1908). 


SECTION 146— Synopsis 

1. Scope. 

2. Inquiry into possession. 

3. ‘‘None of the ptirh*^ then in such poa^sion.” 

4. “Unab’cto satisfy h i nisei f •: s to which of them 

was then in such possession.” 

5. Separate possession of different parts of the pro- 

perty and joint possession. 

6. Decision of a competent Court. 

7. Order of attachment. 

8. Effect of an order of attachment. 

9. Effect of order of attachment nn adverse posses- 

sion and limitation. 

10. Withdrawal of attachment. 

11. Appointment of a receiver — Sub-section (2). 

12. Powers of the receiver. 

13. Remuneration of the receiver. 

14. Disobedience to an order under this section. 

15. Review. 

16. Revision. 

1. Scope. — [1] Proceedings under this section are 
only in continuation of those under S. 145. (Vol 23) 
1936 All 177 (178) : 37 Cri L Jour 215 * (Vol 6) 1919 
Cal 980 (934) : 19 Cri L Jour G81 (SB). 

[2] In the case of absence of cogent evidence of 

possession on either side it would be more proper to 

proceed under this section than under S. 145. (Vol 6) 

1919 Cal 980 (934) : 19 Cri L Jour 681 (SB). 


[3] Tho object of attachment is to prevent breach 
peace in attempts to obtain actual possession. (Vol 
1920 Had 209 (211) : 21 Cri L Jour 73 (DB) « (Vol 2 
1933 Lab 125 (195) : 14 Lab 411 (DB) + (Vol 13] 19 
Cal 7c’ *2 (786) (DB) * ( 2 * * 5 97) 20 All 120 (121) (DB). 

[4] An order of attachment should not be ma 
except on full inquiry and in exceptional cases. (Vol ! 
1940 Pat 113 (114) : 41 Cri L Jour 101 « (’88) IS 
Oudh VV N 073 (675) £« (Vol 11) 1921 Pat 804 (804 
25 Cri L Jour 1295. 

[5] Magistrate unable to decide right of easement 
He cannot order attachment of lands concerned. (\ 
*29) 1942 Mad 77 (77, 78) : 48 Cri L Jour 103. 

[6] Magistrate cannot order attachment of stock 
medicines in a shop. (Vol 28) 1941 Oudh 515 (510 
42 Cri L Jour 710. 

2. Inquiry into possession — [1] Before or< 
of attachment, proceedings should have been props 
instituted under S. 145. (’05) 2 All L Jour 149 (150' 
(Vol 1) 1914 Mad 78 (SI): 15 Cri L Jour 559 * (Vol 
1923 Cal 703 (703) : 30 Cri L Jour 802 (DB) * (’ 
4 Mad HCU App xx (xx) « (Vol 6) 1919 Nag 158 (15 
20 Cri L Jour 117 .* (’13) 40 Cal 105 (108) : 13 Cr 
3 our 486 (DB) * (Vol 11) 1924 Pat 804 (804): 
Cri L Jour 1295 * (’09) 9 Cri L Jour 272 (273) : 1 S 
L R 33 (DB) * (Vol 1) 1914 Oudh 31 (31) : 15 Ci 
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Jour 470 * (Vol 10) 1923 Nag 297 (293) : 24 Cri L Jour 
880 ft (Vol 4) 1917 Pat 110 (111) : 19 Cri L Jour 225 
(DB). 

[2] The Magistrate should, on inquiry, give a finding 
as to possession. (Vol 28) 1936 All 177 (178) : 37 Cri 
L Jour 215 ft (Vol 2) 1915 Mad 1176 (1177) : 16 Cri L 
Jour 289 (DB) ft (Vol 15) 1928 Nag 325 (326) : 29 Cri 
L Jour 861 ft (Vol 15) 1928 Cal 703 (703) : 80 Cri 
L Jour 802 (DB)ft(’ll) 15 Cal WN lsxi (lxsi)(DB)ft<Vol 
8) 1921 Pat 166 (166): 22 Cri h Jour 323 ft (’30) 1980 
Mad W N 771 (772) ft (Vol 19) 1932 All 325 (325) : 33 
Cri L Jour 157. 

[3] The Magistrate need not give any finding as to the 
likelihood of a breach of the peace again at the time of 
the order of attachment 'when such finding has been 
already arrived at under Section 145, Sub-section (1). 
(Vol 19) 1932 All 6S3 (681) : 34 Cri L Jour 480. 

3r “None of the parties was then in such 
possession", — [1] The Magistrate cannot attach 
property in dispute where he finds that a third person 
was in possession. (Vol 7) 1920 Cal 898 (898) : 22 Cri 
L Jour 464 (DB) ft (’02) 2 Weir 106 (107)ft (’99) 8 Cal 
W N 329 (331) (DB). 

[21 The Magistrate cannot declare the possession of 
third person. (Vol 8) 1921 Pat 173 (174) : 22 Cri L 
Jour 616. 

[3] Third person not claiming to be in possession 
* — Magistrate may attach the property. (Vol 6) 1919 Pat 
130 (131): 20 Cri L Jour 215. 

4. ‘■'Unable to satisfy himself as to which of 
them* was then in such possession.'’ — [1] The 
Magistrate cannot pass an order on the ground that : 

(a) He cannot decide rights of parties to possession* 
( 5 01) 11 Cri L Jour 560 (560) (Mad) ft ('04) 6 Bom L R 
723 (724. 725) ft (’05) 2 Cii L Jour 28 (30)(DB) (Bom)ft 
(Vol 10) 1923 Pat 363 (363)- ft (1864) 1864 Suth W R 
Sup Cr 28 (29). 

ffM He cannot interpret terms of a competent Court’s 
decree. (’78) 1 Cal L Rep 273 (274) (DB) ft (Vol 11) 
1924 Pat 71 1 (712) : 25 Cri L Jour 88. 

; £2] Inability to determine possession must be upon 
J|# evidence adduced. (1900) 27 Cal 785 (789) (DB) ft 
Ifel 8) 1921 Pat 178 (174) : 22 Cri L Jour 616 ft (Vol 
Pat 588 (588) : 24 Cri L Jour 432 ft (Vol 6) 
884 (885) : 20 Cri L Jour 17 (DB), 


[3] The Magistrate r cannot, without proper inqub 
and without receiving evidence, hold that he is unab 
to decide the fact of possession. (Vol 23) 1936 All 11 
(178) : 37 Cri L Jour 215 ft (Vol 5) 1918 Cal 284 (285) 
18 Cri L Jour 9S8 (DB) ft (Vol 9) 1922 Cal 280 (280) 
23 Cri L Jour 688 (DB) ft (’70) 6 Mad HCR iv (iv) 
(Vol 11) 1924 Pat 47 (48) : 24 Cri L Jour 754 ft (Vol 1 
1922 Pat 544 (545) : 23 Cri L Jour 277. 

[4] Where the parties do not -adduce any evident 
the Magistrate can attach the property. (Vol 17) 19! 
Pat 29 (30) : 9 Pat 689 : 30 Cri L Jour 894 (DB) 
(10) 11 Cri L Jour 27 (27) (DB) (Cal). 

[5] Evidence equally unreliable on both sides 
Magistrate cannot consider question of title to draw ai 
presumption a? to possession. (Vol 10) 1923 Cal 8 
(304, 305) : 24 Cri L Jour 141 (DB). 

[6] The fact that it was difficult to decide the qui 
tion of possession will not justify an order under tl 
Section. (’39) 1989 Nag L Jour 218 (214) ft (’88) 19 
Oudh W N 673 (675) ft (Vol 11) 1924 Pat 804 (804) : 
Cri L Jour 1295. 

[7] Evidence for one party, though weak, prefera 
to evidence for the other party — It is the Magistral 

j duty to decide in favour of the former. (Yol 27) 11 
’ Pat 113 (114) : 41 Cri B Jour 101. 

[8] Where the land, in dispute, was under water 
two months preceding the. proceedings, and hence coi 
not have been possessed by anybody during that tii 
it was held that the preper course for the Magistrate ^ 
to pass an order under this section. (Vol 4) 1917 . ( 
82 (82) ; 18 Cri L Jour 80 (DB). 

[9] Possession of one of the parties on the dat 
the preliminary order admitted — Magistrate car 
attach the property. (Vol 17) 1930 Lah 422 (422, 4! 
31 Cri L Jour 1075. 

[10] Order of attachment cannot be passed xfhe 
competent Court has : 

(a) determined rights and possession of partie 
property. (Vol 13) 1926 All 685 (686) : 48 All 897 
Cfri L Jour 559. 

(b) decreed possession in favour of one party. 

31) 1944 Mad 472 (473) (DB) ft (Vol 26) 1939 I 
388 (389) : 41 Cri L Jour 123 : 1940 Rang L R 
(DB). 

5. Separate possession ot different pari 
the property and joint possession.^fll 
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party in possession of a specific portion and the other 
in possession of the rest — 'Magistrate should not attach 
the entire property. (’03) 2 Cri L Jour 40S (410) (DB) 
(Cal) * (’83) 2 Weir 108 (109) (DR). 

[But see (’95) 22 Cal 297 (305] (OB).] 

[2] Where the dispute is in respect of a specific 
portion of the property in po^sesssion of one of the 
parties, no order of attachment should bo passed as 
regards that portion of the property. (Vol 28) 1941 
Pat 607 (808 j : 42 Cri L Jour 791. 

[3] Parties in joint possession on date of preliminary 
order — An order of attachment can be passed. (Vol 19) 
1932 All 633 (684) : 34 Cri L Jour 480 * (Vol 17) 1930 
Bom 172 (173) : 31 Cri L Jour 983 (DB) * (Vol 19) 
1932 Pat 366 (363) : 12 Pat 87 : 31 Cri L Jour 115 
(DB), 

[But see (Vol 2) 1915 Mad 396 (397) : 15 Cri L Join- 
572 (DB).] 

[4] The attachment of an undivided share in a 
village is not permissible. {Vol 2S) 1941 Mad 744 (744)* 

6. Decision of a competent Court. — [1] The 

following have been held, orders of a competent Court, 
determining rights of parties to possession. 

(a) Order of the Collector under S. 41 of the Bengal 
Survey Act. (Vol 26) 1939 Pat 343 (349) : 40 Cri L 
Jour 797 (Distinguishing (Vol 13) 1920 Cal 316 which 
held that mere entry in the record of rights without an 
order under S. 41 of the Bengal Survey Act wa- not a 
decision of a competent Court) (TO) 11 Cri L Jour 
372 (372) : 37 Cal 331. 

(b) Order under S. 40 of the United Provinces Land 
Revenue Act. (Vol 9) 1922 Oudh 300 (301) : 24 Cri L 
Jour 537 : 25 Oudh Cas 242 (Though order is no” 
determination of title the property in mutation proee«e 
dings) * (Vol 13) 1926 Oudh 179 (179) : 26 Cri L Jour 
1551 * (Vclll) 1924 All 777 (778) : 25 Cri L Jour 
1242 : 46 All 879. 

(c) Order deciding right to trusteeship of temple 

under the Madras Hindu Religious Endowments Act 

Order by the Religious Endowments Board. (Vel 28) 
1941 Mad 803 (804) (implied). 

(2] Order of the Revenue DiviVona! Officer in 
Madras, deciding the "Question of registry of imroov* 
able property is not an order of a competent Court in 
/respect of possession. (Vol 6) 1919 Mad 953 (954): 
.19 Cri L Jour 443. 

< W -^e party filing a civil suit may establish either 
**gkt to possession. (Vol 12) 1925 Pat 168 (170) 

V'v‘. 


(DB) * (Vol 9) 1922 Oudh 300 (301) : 25 Oudh Cas 
242 : 24 Cri L Jour 537. 

[4] Where a competent Court has determined the 
rights of the parties the Magistrate cannot retain con- 
trol of the property. (Vol 80) 1948 Nag 246 (248) :ILR 
(1943) Nag 752 : 44 Cri L Jour 739 * (Vol 1) 1914 
Low Bur 213 (219) : 15 Cri L Jour 500 * (Vol 20) 1933 
Pat 224 (231) : 12 Pat 261 (DB). 

[5] Magistrate should deliver possession on the basis 
of Judgment of a competent Court. (Vol 30) 1943 Nag 
246 (248) : 44 Cri L Jour 739 : ILR (1943) Nag 752 * 
(Vol 28) 1941 Mad 803 (804) * (Vol 3) 1916 Mad 507 
(507) : 16 Cri L Jour 481. 

[See however (Vol 23) 1986 All 177 (178) : 37 Cri 
L Jour 215 (Successful party should be put in posses- 
sion by the Court which has declared bis right — Magis- 
trate himself cannot put him in possession).] 

[6] Judgment of competent Court need not be infer 
partes. (Vol 11) 1924 Cal 812 (813) : 25 Cri L Jour 937 
(DB) * (Vol 4) 1917 Mad 453 (454): 17 Cri L .Tear 
331. 

[7] Judgment of competent Court may be in the 
nature of an obiter. (Vol 11) 1924 Cal 812 (813) : 25 
Cri L Jour 937 (DB). 

[8] Judgment of competent Court may, merely de- 
clare the title of a person, and need not expressly say 
that, he is entitled to possession of the property. (Vol 
28) 1941 Mad 808 (801). 

[9] The following were held to be no reasons for the 
Magistrate to continue to keep the propoi ty in 
attachment: 

(a) That only symbolical possession is decreed. (TO) 
14 Ca 1 W N xci (xe ; ) (DB). 

(b) That appeal is pending against judgment of com- 
petent Court. (Vol 29) 1942 Pesh 11 (13) : 43 Cri L 
Jour 384 * (Vol 5) 1918 Lah 390 (391) : 19 Cri L Jour 
261 (Vol 1) 1914 Low Bur 218 (219) ; 15 Cri L Jour 
500. 

(c) That period of limitation for appeal from judg- 
ment of competent Court has not expired. (Vol 11) 1924 
All 777 (777) : 25 Cri L Jour 1242 : 46 All 879.' 

[10] Where during the period of attachment a third 
party entered into possession of the attached property 
and subsequently one of the parties to the dispute ob- 
tained a decree establishing his title to the property, 
it was held -that the Magistrate could not order the 
third party to put the successful party in possession. 
(Vol 30) 1943 Nag 246 (248) : ILR (1948) Nag 752 : 
44 Cri L Jour 739. 
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[II] Where on the decision of the trial Court the 
Magistrate released the property from attachment in 
favour of the successful party and the decision was 
reversed on appeal, it was held that the Magistrate had 
no jurisdiction to pass an order regarding delivery of 
possession of the property. (Vol 29) 1942 Pesh II (18) : 
43 Cri L Jour 384. 

7. Order of attachment. — [1] Actual taking and 
keeping of possession is contemplated when an order of 
attachment is passed. (Vol 30) 1943 Nag 246 (247) : 44 
CriL Jour 739:1 LR (1943) Nag 752# (Vol 7) 1920 Mad 
209 (211) : 21 Cri L Jour 73 (DB) © (Vol 12) 1925 Nag 
297 (298) : 26 Cri L Jour 1878 : 21 Nag L R 191. 

[2] The Magistrate has power to make an order 
respecting the management and control of the property 
during the period of attachment. (Vol 12) 1925 Nag 297 
(298) : 26 Cri L Jour 1878 : 21 Nag L B 191 # (72) 17 
Suth W R Cr 38 (89) (DR). 

[3] Where the property is temple property the 
Magistrate has power to make necessary arrangements 
for the performance of the daily puja. (*93) 2 Weir 112 
(112) (DB) # (’86) 2 Weir 110 (111, 112) (DB). 

[4] Where the properties of a mutt are attached the 
Magistrate has power to pass an order regarding the 
jewellery or moveable property appurtenant to the 
mutt (Vol 14} 1927 All 125 (125) : 27 Cri L Jour 429. 
(Jewellery.) # (Vol 3) 1916 Pat 42 (43) : 18 Cri L Jour 
287 : 1 Pat L Jour 856 (DB). (Moveable property.) 

8. Effect of an order of attachment. — [1] The 
possession of Court during attachment enures to the 
benefit of the person who is ultimately found, by a 
competent Court, to be entitled to the property and not 
the party previously in possession without title. (Vol 
16) 1929 Mad 38 (41, 43) (DB) # (’06) 30 Mad 
12 (14) (DB) © (Vol 9) 1922 Cal 419 (421) : 49 Cal 544 
(DB) © (Vol 20) 1938 Lah 195 (195) : 14 Lah 414 (DB) 
© (Vol 13) 1926 Cal 782 (786) (DB) © (Vol 26) 1939 
Mad 456 (459) : I L R (1939) Mad 803 (SB). 

[2] Attachment does not operate as dispossession of 
rightful owner. (Vol 3) 1916 Cal 751 (752) (DB) © (’03) 
26 Mad 410 (415) (DB). 

[3] Party claiming the property need bring a suit for 
only a declaration of his right to the property. (Vol 3) 
1916 Cal 751 (752) (DB) © (Vol 9) 1922 Cal 419 (420) : 
49 Cal 544 (DB) © (Vol 20) 1933 Lah 195 (196) : 14 
Lah 414 (DB). 

[4] Party claiming property cannot bring a suit for 
possession against the other party. (Vol 16) 1929 Mad 
38 (41) (DB) © (Vol 9) 1922 Cal 419 (420) : 49 Cal 544 
(DB) © (Vol 14) 1927 Nag 316 (317). 

[5] Party claiming property cannot claim mesne 
profits from the other party during the period of 
attachment. (Vol 11) 1924 Cal 1010 (1012) ; 51 Cal 853 
(DB). 

[6] The order of attachment is effective only up to 
the time a competent Court decides the rights' of the 
parties or passes such orders as may be necessary for 
the protection of the property. (1900) 22 All 214 (215) 
(DB).. 

[7] Acts during attachment cannot prejudicially 
affect the rights of the parties found entitled to the 
property. (Vol 20) 1933 Pat 224(231): 12 Pat 261 (DB). 

[8] Government have no right to the profits de- 
rived from the property during the period of attachment. 
C93) 1893 All W N 100 (101) © (’ll) 12 Cri L Jour 408 

, (404) (Lah). 

’ [9] Order of attachment — Order subsequently found 
to be erroneous and without jurisdiction — Person 
aggrieved has no cause of action for damages against 
the party who procured such order. (’10) 14 Cal W N 
96 (98) (DB) © (’ll) 12 Cri L Jour 14 (15) (Cal) © (’83) 
$ Mad 426 (427, 428) (DB). 

f,', ’ \ * 


[10] Third parties injured on Magistrate taking pos- 
session of the attached property — They can either apply 
to the Magistrate to withdraw the attachment on the 
ground that no fear of breach of the peace exists any 
longer or they can file a suit to establish that they are 
the persons entitled to possession. (Vol 30) 1943 Nag 
246 (247) : 44 Cri L Jour 739 : I L R (1943) Nag 752. 

9. Effect of order of attachment on adverse 
possession and limitation. — [1] Where the wrong- 
doer was in possession at the time of attachment, the 
effect of the attachment would be to interrupt his 
possession and to hold the property adversely to him 
on behalf of the rightful owner. (Yol 8) 1921 Cal 584 
(5S6) (DB). 

[2] For determining the period of limitation within 
which the rightful owner should bring a suit to establish 
his rights to the property attached, it has been held ; 

(a) That Article 47 of the Limitation Act has no 
application. (Vol 16) 1929 Mad 38 (43) (DB) © (’97) 20 
All 120 (122, 123) (DB) © (’01) 28 Cal 86 (88) (DB) © 
(’03) 26 Mad 410 (413) (DB). 

(b) That Articles 142 and 144 of the Limitation Act 
have no application. (’03) 26 Mad 410 (413) (DB) © 
(Vol 3) 1916 Cal 751 (752) (DB). 

[But see (’97) 20 All 120 (123).] 

(c) Suit for declaration of title to the attached pro- 
perty should be brought within six years of the date of 
attachment under Art. 120, Limitation Act. But even 
where the Buit is barred under that Article, the title is 
not extinguished and the Magistrate should accept the 
finding in a suit as to the determination of title and 
release the property from the attachment. (’03) 26 Mad 
410 (415, 418) (DB). 

(d) Article 120 applies but the attachment should be 
treated as a continuing wrong where the rightful owner 
had been dispossessed. (Vol 3) 1916 Cal 751 (753, 754) 
(DB) © (Vol 9) 1922 Cal 419 (420, 421) : 49 Cal 544 
(DB) © (Vol 12) 1925 Nag 236 (236) : 20 Nag L R 195. 

(e) Attachment is a continuing wrong irrespective of 
the question of dispossession. (Vol 25) 1938 Pat 212 
(215). (Following (Vol 20) 1933 Pat 224 : 12 Pat 261 (DB).) 

10. Withdrawal of attachment. — [1] Different 
views are held as to whom the Magistrate should hand 
over the property on withdrawal of attachment when 
be is satisfied that there is no likelihood of a breach of 
the peace : 

(a) Property can be handed over only with the con- 
sent of parties. (Vol 31) 1944 All 210 (211) : I L R 
(1944) All 285 : 45 Cri L Jour 769. (Unless there is 
agreement, attachment should not be withdrawn.) 

(b) Property may be handed over to any party, the 
Magistrate thinks fit. (Vol 13) 1926 Oudh 146 (146, 
147) : 26 Cri L Jour 1629. (In handing over possession. 
Magistrate should exercise a sound discretion.) 

11. Appointment of a receiver— Sub-section (2). 
— [1] Receiver can be appointed only under the cir- 
cumstances mentioned in the section and after the com- 
pletion of the inquiry, (M2) 13 Cr L J 536 (536) (Mad). 

[2] Person who has shown a partiality for one of the 
parties, or a party to the action, should not be appointed 
a receiver unless by oonsent or unless there are special 
circumstances justifying his appointment in preference 
to others. (Vol 14) 1927 Pat 393 (394) : 7 Pat 1 : 28 
Cri L Jour 776 (DB). 

12. Powers of the receiver.— [1] A receiver has, 
subject to the control of the Court, all the powers of a 
receiver appointed under the Code of Civil Procedure, 
(’12) 13 Cri L Jour 295 (295) (Mad). 

[2] The receiver has the power to grant leases. (Vol 
20) 1933 Mad 67 (68) : S3 Gri L Jour 960 : 56 Mad 
157 (DB). 

[See also (Vol 31) 1944 Pat 87 (87, 90) : 23 Pat 185 
(FB).] 


328 & 329 A. M. 



2618 


[THE CODE OP] CRIMINAL PROCEDURE, 1898 


[S. 147] 


a 'l£7 (1) Whenever any District Magistrate, Sub-Divisional Magistrate or Magistrate of 
Disputes concerning rights of the first class is satisfied, from a police-report or other information, 
use of immoveable property, etc, that a dispute likely to cause a breach of the peace exists regard- 
ing any alleged right of user of any land or water as explained in section 145, sub-section (2) 
(whether such rights be claimed as an easement or otherwise), within the local limits of his 
jurisdiction, he may make an order in writing stating the grounds of his being so satisfied and 
requiring the parties concerned in such dispute to attend the Court in person or, by pleader 
within a time to be fixed by such Magistrate and to put in written statements of their respective 
claims, and shall thereafter inquire into the matter in the manner provided in section 145, and 
the provisions of that section shall, as far as may be, be applicable in the case of such inquiry. 

(2 ) If it appears to such Magistrate that such right exists, he may make an order prohibit 
mg any interference with the exercise of such right : 

Provided that no such order shall be made where the right is exercisable at all times of the 
year, unless such right has been exercised within three months next before the institution of the 
inquiry, or where the right is exercisable only at particular seasons or on particular occasions,, 
unless the right has been exercised during the last of such seasons or on the last of such occasions 
before such institution. 


(3) If it appears to such Magistrate that such right does not exist, he may make an order 
prohibiting any exercise of the alleged right. 

(4t) An order under this section shall be subject to any subsequent decision of a Civil Court 
of competent jurisdiction J 

[1882— S. 147; 1872— S. 532; 1861— S. 320.] 

[a] Substituted by the Code of Criminal Procedure (Amendment) Act, 1923 (18 [XVIII] of 1923), S. 30 for the 
original Beetion. 


Section 146 — Note 12 ( contd.) 

[3] Receiver obtaining permission to grant lease 
without disclosing material facts — Lease for an indefi- 
nite period in favour of one of the parties — Held that 
the Court had jurisdiction to set aside the lease. (Vol 
20) 1933 Mad 67 (69) : 33 Cri L Jour 960 : 56 Mad 157 
(DB). 

[4] A receiver Bhould obtain necessary directions and 
instructions from the Magistrate. (Vol 2) 1915 Cal 236 
(237) ; 15 Cri L Jour 725 (DB). 

[5] The receiver has a right to take possession of 
such property as has accreted to the original subject- 
matter of the dispute during the attachment. (’10) 11 
Cri L Jour 288 (290) (DB) (Cal). 

13. Remuneration of the receiver. — [1] The 
remuneration to receivers should not exceed the total 
realizations from the property. (Vol 12) 1925 Nag 462 
(462, 468) : 27 Cri L Jour 22. 

[2] The remuneration for receivers under Civil Pro- 
cedure Code does not furnish any standard for the 
remuneration to receivers under this section. (Vol 12) 
1925 Nag 462 (462) : 27 Cri L Jour 22. 

14. Disobedience to an order under this sec- 
tion. — [1] Any person entering the attached property 
is liable for the offence of criminal trespass. (Vol 30) 
1943 Nag 246 (248) ; 44 Cri L Jour 739 : I L R (1943) 
Nag 752*(’98) 8 Mad L Jour 253 (256) (DB). 

15. Review. — [1] A Magistrate has no power to 
review an order under this section passed by himself or 
by, his predecessor. (Vol 4) 1917 Pat 28 (30) : 19 Cri L 
Jon* 105 * (Vol 4) 1917 Pat 110 (111) : 19 Cri L Jour 

, 225*(T3) H Cri L Jour 605 (606) : 16 Oudh Cas 192* 
(Vol 13) 1926 Ah 242 (242) : 48 All 258 ; 27 Cri 
L Jdur 466. 

[21 Clerical error can be corrected in review. (Vol 4) 
,1917 Pat 110 (111) ; 19 Cri L Jour 225. 

, 16. Revision. — [1] The High Court is not only com- 
petent to set aside an erroneous order but also to pass 
such orders as should have been made by the Magistrate 
, , upon the facts, proved at the enquiry, f‘95) 22 Cal 297 
?j(306) (DB)*(Vpl 4) 1917 Cal 62 (82); 18 Cr L J 80(DB). 


[2] Mere brevity of an order is no ground for inter- 
ference. (Vol 10) 1923 Cal 483 (483) : 24 Cri L Jour 
575 (DB). 

[3] Order will be set aside, if the Magistrate failed to 
give full judicial consideration to the evidence. (Vol 6) 
1919 Cal 99 (100) : 20 Cri L Jour 342 (DB) * (Vol 4) 
1917 All 262 (263) : 18 Cri L Jour 557. 

[4] The High Court will not ordinarily interfere with 
orders passed by the Magistrate with regard to the 
management of the property. (’02) 29 Cal 382 (384) 
(DB) * (Vol 14) 1927 Pat 393 (394) : 7 Pat 1 : 28 Cri 
L Jour 776 (DB). 

[5] High Court will interfere in revision when ele- 
mentary rule founded on the desire of Courts to place the 
parties on a footing of absolute equality are offended. 
(Vol 14) 1927 Pat 393 (394) : 7 Pat 1 ; 28 Cri L Jour 
776 (DB). 

[6] The District Magistrate has no power to revise an 
order passed by a subordinate Magistrate. (Vol 9) 1922 
Pat 554 (554, 555) ; 23 Cri L Jour 562. 

SECTION 147 — SYNOPSIS. 

1. Scope of the section. 

2. Nature of proceedings under this section. 

3. Who may institute proceedings under this 
section. 

4. “Is satisfied from police-report or other infor- 
mation.’ * 

5. “Dispute likely to cause a breach of the peace . ’* 

6. Right of user of land or water. 

7. “Easement or otherwise.” 

8. Preliminary order in writing. 

9. “Parties concerned in such dispute.” 

10. Notice. 

11. Inquiry into the existence of the right. 

12. Exercise of the right. 

13. “Order prohibiting any interference with the 
exercise of such right.” 

14. “Prohibiting the exercise of such right/' 

15. Decision of a Civil Court. 

16. Conversion of proceedings, 

17* Revision. 
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1. Scope of the section. — [1] A Magistrate is 

not bound to institute proceedings in respect of a dispute 
regarding rights of user of land or water. (Yol 18) 1926 
Lab 550 (550, 551) : 27 Cri L Jour 801 (’69) 2 Beng 

L R App 9 (10). 

[2] A Magistrate is not prohibited from proceeding 
under this section merely on the ground that proceed- 
ings under S. 107 are pending. (Vol 23) 1936 Sind 147 
(147) : 37 Cri L Jour 1036 : 29 Sind L B 443 (DB). 

[3] A Magistrate can proceed against the parties 
under S. 107 or under S. 144, especially if an inquiry 
into such dispute would involve an investigation into 
complicated questions relating to the title of the parties. 
{’90) 23 Cal 557 (562, 563) (DB)®(’05) 10 Cal W N viii 
(viii) (DB)®('06) B Cri L Jour 81(33) : 29 Mad 97 (DB). 

[4] Proper course for the Magistrate to adopt is to 
take action under this section rather than make tempo- 
rary orders under S. 144 or S. 107 without any inquiry 
into to the respective claims of the parties. (Yol 23) 
1936 Pat 59 (60) : 37 Cri L Jour 378 ® (Yol 26) 1939 
All 182 (184) : 40 Cri L Jour 383. 

[5] The procedure prescribed in this section has to be 
strictly followed. (’67) 7 Suth W R Cr 45 (46) (DB). 

2. Nature of proceedings under this section. — 

[1] The District Magistrate has power to transfer a pro- 
ceeding under this section, under the provisions of 
Ss. 192 and 528. (Yol 10) 1928 Pat 366 (367) : 24 Cri 
L Jour 487. 

3. Who may institute proceedings under this 

section [1] Where a Magistrate comes to a proper 

conclusion that no case for proceeding is made out the 
High Court will not in revision direct him to initiate 
proceedings. (Yol 26) 1939 Pat 111 (112) : 40 Cri L 
Jour 345. 

4. “Is satisfied from police-report or other in- 
formation.’ ’ — [1] The jurisdiction of the Magistrate 
to institute proceedings under this section arises on his 
being satisfied that a dispute exists concerning the 
right of user of land or water and further that such a 
dispute is likely to cause a breach of the peace. (Yol 27) 
1940 Cal 330 (330) : 41 Cri L Jour 728 (DB). 

[2] The Magistrate must record a finding that he is 
satisfied on the materials before him that the dispute 
relating to the right of way was likely to cause breach 
of the peace. (’96) 6 Mad L Jour 193 (194) (DB) ® (’96) 
23 Cal 557 (562) (DB), (Evidence recorded during trial 
is not sufficient to give the Magistrate jurisdiction 
which he does not otherwise possess,)® (’12) 16 Cal W N 
xcix (xcix) (DB), (Do.) 

[3] Magistrate making use of police-report for satisfy- 
ing himself regarding existence of dispute — Examina- 
tion of Police Officer to ascertain correctness of report, 
not necessary. (Yol 18) 1931 All 14 (15) : 53 All 215:82 
Cri L Jour 309. 

[4] The Magistrate cannot drop the proceedings 
merely on the ground that the dispute relates to a 
right exercisable only at particular seasons and that the 
season is over. (Yol 28) 1941 Pat 281 (282) ; 42 Cri L 
Jour 620. 

5. “Dispute likely to cause a breach of the’ 
peace.” — [1] The Magistrate has to be satisfied that 
a real present dispute exists and that it is likely to cause 
a breach of the peace. (’36) 37 Cri L Jour ,512 (513) 
(DB) (Cal)® (Yol 28) 1941 Pat 281 (282) : 42 Cri b Jour 
620®(’96) 23 Cal 557 (561) (DB)®(’12) 16 Cal W N xcix 
{xcix) (DB) ® (’10) 11 Cri L Jour 729 (730) (DB) (Cal)® 
{Yol 24) 1937 Cal 513 (514) : 38 Cri L Jour 1071. 

[2] The object of this section is not to provide the 
parties an alternative to a civil action, (’66) 6 Suth W 
R Cr 74 (74) (DB). 

[3] The section contemplates to prevent disturbance 
of the public peace. (’74) 22 Suth W R Cr 48 (49) (DB). 


6. Right of user of land or water. — [1] This 
section applies only to eases where the dispute relates 
to the right of user of land or water. (’13) 14 Cri L Jour 
605 (606) : 16 Oudh Cas 192 ® (Yol 21) 1984 Pat 86 
(88) : 13 Pat 153 : 35 Cri L Jour 481 (DB). 

[2] The expression ‘land or water” is not confined to 
private property only and is wide enough to include 
public property such as public roads, streets and path- 
ways. (Yol 13) 1926 Pat 348 (350) : 27 Cri L Jour 841 
®(Yol 11) 1824 Nag 294 1295) : 25 Cri L Jour 353 (DB) 
ffi (Yol 1) 1914 Mad 712 (713) : 15 Cri L Jour 362. 
(Section 138 is no bar to institute proceedings if Court 
has jurisdiction.) ® (Yol 14} 1927 Mad 9S5 (985, 986): 
28 Cri L Jour 948 : 51 Mad 174. 

[3] The power of the Magistrates to pass orders in 
respect of public streets or pathways should not be 
exercised until it is clearly proved that there is a right 
by custom or by grant or by statute, in one section of 
the public to prevent another section of the public from 
using the public street or pathway on particular occa- 
sions or for particular purposes, when such use is ordi- 
narily and prima facie lawful. (Yol 3) 1916 Mad 775 
(778) : 16 Cri L Jour 767 (DB) ® (10) 11 Cri L Jour 
721 (722) (DB) (Mad) ® (Yol 14) 1927 Mad 985 (985, 
986) : 28 Cri L Jour 948 : 51 Mad 174. 

[4] A “right” under the section must be a legal 
right. (Yol 24) 1937 Cal 513 (514) : 38 Cri L Jour 1071 
(DB)fc(Vol 22) 1935 Mad 350 (352) : 37 Cri h Jour 4 ; 
58 Mad 876 (DB). 

[5] The following are rights of user of land or water: 

(a) a right to take a car in procession along a public 
road to temple, (Yol 12) 1925 Bom 536 (537) : 26 Cri L 
Jour 1422 (DB). 

(b) a right to enter a temple and perfrom puja there- 
in or to worship therein. (Vol 25) 1938 Mad 537 (538) : 
39 Cri L Jour 705 ® (’01) 3 Bom b R 416 (418) (DB)® 
(Yol 20) 1933 Mad 245 (246) : 34 Cri L Jour 88. 

[But see (’10) 11 CriL Jour 292 (292) : 37 Cal 578 
(DB)®(Vol 4) 1917 Mad 840 (840):17 Cri b Jour 235.] 

(c) a right to enter a mosque and officiate as Kazi 
therein. (’06) 4 Cri L Jour 58 (59) : 29 Mad 237. 

(d) a right to bury the dead in a burial ground. (Vol 
15) 1928 Mad 598 (599) : 51 Mad 522 : 29 Cri L 
Jour 644. 

(e) a right to enter a samadhi. (Yol 17) 1930 All 452 
(454) : 31 Cri L Jour 1217. 

(f) a right to erect a bund. (Yol 17) 1930 Cal 59 (59): 
31 Cri L Jour 944 (DB). 

(g) a right to go upon land of another for the purpose 
of collecting gratuities for a certain religious purpose. 
(Yol 4) 1917 Cal 256 (257) : 18 Cri L Jour 113 (DB). 

(h) a right of way absolute. (’01) 5 Cal W N 335 
(336) ® (’68) 4 Mad H C R App xi (xii). 

(hh) a right o! way limited by the exclusion of 
vehicular traffic, (Yol 8) 1921 Pat 227 (228) : 22 Cri L 
Jour 739, 

(i) a right to lay warps in a street. (Yol 6) 1919 Mad 
812 (813) : 19 Cri L Jour 977. 

(j) a right to let off water through its natural course, 
(’ll) 12 Cri L Jour S19 (320) (DB) (Cal). 

(k) a right to fish. (’96) 23 Cal 557 (560) (DB)®(’96) 
23 Cai 55 (59) (DB)*(Vol 21) 1934 Pat 86 (88) : 13 Pat 
158 : 85 Cri L Jour 481 (DB). (Right to catch fish in 
waters upon the land of another — Dispute as to such 
right— Section applies.) 

0) a right to moor boats and dry fishing nets on the 
land of another. (Yol 7) 1920 Cal 561 (562) : 21 Cri L 
Jour 697 (DB). 

(m) a right to use the water emanating from the river 
and running through a particular channel. (Yol 6)1919 
Pat 174 (175) : 20 Cri b Jour 209. - 

(n) a right to irrigate from a tank. (*83) Ondh S. 0. 
No. 64, p. 78 (74). 
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(o) a right to use the water of a well. (Yol 11) 1924 
Naof 294 (295) i 25 Cri L Jour 3o3. 

(p) a right to ply ferries. (’99) B Cal W N 14S (149) 


(q) a right to drain off surplus water. (Vol 23) 1930 
Pa!; 59 (80) : 37 Cri L lour 378. 

(r) a right to receive offerings at a shrine depending 
upon tbs right to sit in a particular spot. (Vol 28) 1941 
Nag 171 (174) : 42 Cri L -Tour 675. 

[6] A right of privacy is not. a right cf user of any 
land or water. (’S3) J8S3 Rat Tin Re Cri Cas 3o7 (358) 
(DB)*(M3) 14 Cri L Jour 400 (401) (DB) (Bom). 

[7] The right of a Mahomedan to worship on Lhe 
land of another which is dependent upon the will of 
sueh person cannot be enforced under this section. (Vol 
12) 1925 Pal 435 (485) : 27 Cri L -Tour 44. 

[8] The following are not rights of user of land or 


water : 

(a) A right to an undivided share in a property. (’83) 
5 All 607 (60S). 

(b) A right to remove sandalwood paste from the per- 
son of an idol. (’02) 4 Bom L R 438 (439) (DB). 

(c) A right to a dignity or privilege not properly 
cognizable by a Civil Court. (’90) 14 Bom 25 (27) (DB). 

(d) A dispute relating to offerings in temple. (Yol 25) 
1938 Mad 537 (538) : 39 Cri L Jour 705. 

(e) An obstruction of a drain into which the sewage 
of complainant’s premises fell. (’66) 5 Suth W R Cr 58 
(59) (DB). 

7. “Easement or otherwise.” — [1] The intro- 
duction, in 1923, of the words “or otherwise” makes 
the section applicable to rights not resembling ease- 
ments. (’42) 46 Cal W N 313 (316) (DB)*(Vol 17) 1930 
All 452 (454) : 31 Cri L Jour 1217*(Vol 17) 1930 Mad 
865 (365) : 32 Cri L Jour 215 « (Vol 21) 1934 Pat 86 
(88) : 35 Cri L Jour 481 : 13 Pat 153 (DB). 

[2] The word “easement” is not used in the restricted 
sense in which it is used under the English law. (’96) 
23 Cal 55 (59) (DB). 

[3] The word “easement” is not confined to the right 
of easement acquired by uninterrupted enjoyment for a 
period of twenty years as provided by S. 26 of the 
Limitation Act. (*09) 10 Cri L Jour 292 (292, 293) 
(DB) (Cal). 

[4] It is enough if the right existed and was exercised 
during , the last se&Bon or within three months next 
before the commencement of the proceedings. (Vol 17) 
1930 Mad 865 (865) : 82 Cri L Jour 215 *(’78) 2 Cal L 
Hep 555 (557) (DB). 

8. Preliminary order in writing. — [1] The 
preliminary order should direct the parties to attend 
the Court of the Magistrate making the order. (Vol 8) 
1921 Pat 333 (383) : 22 Cri L Jour 483. 

9. “Parties concerned in such dispute.” — [1] 
Once an inquiry has been instituted, the Magistrate has 
full power and is indeed required to add sueh persons as 
seem necessary for the proper decision of the dispute. 
(’42) 46 Cal W N 318 (315) (DB). 

[2] The proprietor of the land in which a right of 
way is claimed is a necessary party to a proceeding 
thdugh such person may not be actually concerned in 
the dispute. (’98) 2 Cal W N 670 (672) (DB). 

[3] It is sufficient if the actual claimants are impleaded, 
(*96)23 Cal 55 (59) (DB). 

[4] The omission to implead necessary parties does 

not render the proceedings illegal unless prejudice is 
caused to the parties. (Vol 13) 1926 Pat 196 (197) : 27 
On L Jour 142® (Vol 6) 1919 Pat 174 (176) ; 20 Cri L 
Jour 209. ‘ 


■ ■■ , * £6] An order passed without the necessary parties oi 
' record will not be binding on such parties, ,(Vol 28 
969 (940) ; 43 ChU* Jour 186*(Vol 6) 1919 Pa 


174 (176) : 20 Cri L Jour 209 9 (Vol 12) 1925 Cal 263 
(264) : 25 Cri L Jour 674 (DB) 9 (Vol 5) 1918 Nag 188 
(138) : 20 Cri L Jour 110, 

[6] The Magistrate has no power to add parties after 
the commencement of the inquiry. (’01) 5 Cal W N 67 
(70) : 28 C.il 73i (DB). 

10. Notice. — [1] The provision as to the service 
of notice is imperative and the Magistrate should not 
oass final orders without issuing a notice. (Vol 23) 1936 
All 759 (761) : 38 Cri L Jour 46*(Vol 20) 1938 Lah 145 
(147) : 34 Cri L Jour 616. 

[2] A notice issued under S. 145 is not a sufficient 
compliance with this section. (Yol 20) 1933 Lah 145 
(147) : 34 Cri L Jour 616. 

[3] A notice served under S. 144 would be sufficient 
notice where proceedings are converted into one under 
this section. (Yol 23) 1936 Pat 59 (60) : 87 Cri L Jour 
378. 

11. Inquiry into the existence of the right. — 

[1] The Magistrate would be justified in passing an 
order in favour of one party if he thinks, on a summary 
inquiry into the rights of the parties, that there are 
reasonable grounds showing the existence of the right 
in favour of such party, (Yol 13) 1926 Pat 348 (351) : 

27 Cri L Jour 841. 

[2] A Magistrate should not refer the matter to a 
Civil Court without any inquiry. (’70) 14 Suth W R Cr 

28 (29) (DB). 

[3] The Magistrate should not pass an order on any 
of the following grounds : 

(a) Of the convenience of the parties. (Yol 1) 1914 
Oudh 381 (382) : 17 Oudh Cas 263 : 15 Cri L Jour 668 
*(1865) 2 Suth W B Cr 64 (64) (DB). 

(b) On the basis of any private information furnished 
to him. (Yol 11) 1924 Pat 717 (718) : 25 Cri L Jour 
455. 

(c) On a consideration'of sentimental caste objections. 
(Vol 3) 1916 Mad 775 (777) : 16 Cri L Jour 767 (DB). 

[4] The Magistrate should come to a judical decision 
on satisfactory proof regarding the rights of the parties. 
(’69) 4 Mad HOB App xxlv (xxvi, xxvii). 

[5] As the subject-matter of the dispute is a right of 
user of land or water, the Magistrate cannot pass any 
order of attachment. (Yol 29) 1942 Mad 77 (77) : 43 
Cri L Jour 103 9 (Yol 7) 1920 Cal 708 (710) : 22 Cri L 
Jour 131 (DB). 

[6] A Magistrate has also no power to pass any inter- 
locutory order restraining the parties from exercising their 
rights pending the inquiry. (Yol 27) 1940 Cai 330 (330) 

: 41 Cri L Jour 728 (DB) * (Yol 19) 1932 Nag 83 (84) : 
33 Cri L Jour 556. 

[7] If the case is emergent ard calls for immediate 
action, he has power to prevent a breach of the peace 
by taking action under S. 144. (Yol 3) 1916 Mad 775 
(777) : 16 Cri L Jour 767 (DB). 

[8] There is no provision as to cases where the 
Magistrate is unable to decide one way or the other 
about the existence of the alleged right. (Yol 29) 1942 
Mad 77 (78) : 48 Cri L Jour 103. 

12. Exercise of the right. — [1] Where the 
Magistrate finds that the right claimed exists, he 
should also give a finding as to whether such right was 
exercised within the period mentioned in the section* 
(Yol 8) 1921 Pat 486 (486) : 22 Cri L Jour 463 * 
(Yol 11) 1924 Pat 784 (784) : 25 Cri L Jour 996 * 
(MB) 14 Cri L Jour 303 (303) (DB) (Cal) * (Vol 24) 1937 
Cal 513 (514) : 38 Cri L Jour 1071 (DB). 

[2] It is not necessary to give a finding as to the 
exercise of the right where the Magistrate decides that 
the right itself does not exist. (M3) 17 Cal W N 
coxlvii (coxlviii). 

[3] No specific instance of the exercise of the right 
need be proved where a general continuous exercise of 
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Section 147 — Note 12 (contd.) 

such rights is satisfactorily proved. (Yol IB) 1926 Pat 

3-18 (351) : 27 Cri L Jour 841. 

[4] The Magistrate may draw a presumption under 

S. 114 of the Evidence Act that the party having the 
right of user of the land, also exercised such right in the 
absence of clear evidence to the contrary. (Vol IS) 1931 
Mad 495 (496) : 32 Cri L Jour 972. 

[5] The word ‘‘exercise’* does not mean 4 ‘successfully 
and completely to assert.” It is suiiieient if the 
person having such right m ikes even a small gesture in 
the assertion of such right. (Vol 18) 1981 Mad 495 
(496) : 32 Ori L Jour 972. 

[6] The period of three months has to be calculated 
from the date the Magistrate draws up formal proceed- 
ings and passes the preliminary order after satisfying 
himself as to the existence of breach of the peace. (*42) 
46 Cal W N 313 (815) (DB) * (Vol 13) 1926 Cal 1051 

‘ (1052) : 53 Cal 851 s 27 Cri L Jour 1089 (DB)£(Vol 17) 
1980 All 452 (455) : 31 Cri L Jour 1217*{Yol 17) 1930 
Pat 291 (292) : 81 Cri L Jour 361. 

[See however (Vol 23) 1936 Pat 44 (44, 45) : 37 Cri 
L Jour 327 (DB) « (Yol 17) 1930 Pat 349 (851) : 81 Cri 
L Jour 791 (DB).] 

[7] There is a conflict of decision on the applicability 
of the proviso in a ea3e, where a person was prevented 
from exercising his right within the given period, 
because of circumstances beyond his control. 

(a) The proviso has no application. (Vol 12) 1925 
Bom 586 (537) : 26 Cri L Jour 1422 (DB). 

(b) The proviso applies. (Vol 18) 1931 Mad 495 (496) 
: 32 Cri L Jour 972. 

13. Order prohibiting any interference with the 
exercise of such right. — [1] The order is directed 
against the person who is interfering with such right. 
(Vol 17) 1930 Mad 865 (866) : 82 Cri L Jour 215, 

[2] The Magistrate has authority to issue a manda- 
tory injunction. (Vol 28) 1941 Bah 210 (211) : 42 Cri L 
Jour 651 fc (Vol 17} 1930 Mad 865 (866, 867) : 32 Cri L 
Jour 215 £ (Yol 28) 1941 Mad 752(752): 42 Cr L J 780. 

[But see (Vol 29) 1942 Cal 244 (245) : I L R (1942) 
2 Cal 75 (FB) ( (Vol 20) 1933 Cal 752 : 34 Cri L Jour 
1230 (DB), (Vol 27) 1940 Cal 545 : I L R (1940) 1 Cal 
468 : 42 Cri L Jour 94 (D B), Overruled.) £ (Vol 25) 
1938 Nag 297 (298) : 39 Cri L Jour 584^ : I L R 
(1938) Nag 580 £ (*44) 1944 Pat W N 321 (322) (D B). 

[3] An order passed under this sub-section, should 
be in the words of Form No. 24 of Schedule V to the 
Code. (Vol 28) 1941 Lab 210 (211): 42 Cri L Jour 651. 

[4] The Magistrate has to prevent arbitrary inter- 
ference with the right; he has no power to pass a purely 
declaratory order under this section. (’84) 7 Mad 49 
(51) (DB) £ (*80) 5 Cal 194 (197) (D B). 

14, 4 'Prohibiting the exercise of such right.” — 

[1] The amendment of 1923 specifically provides that 
in case the Magistrate finds that a right, as claimed, 
does not exist, he should pass an order prohibiting such 
party from exercising that right. (Vol 17) 1930 Pat 291 
(292) : 31 Cri L Jour 361. 

[2] Magistrate finds that right existed — Right not 
exercised within prescribed time — Prohibitory order 
cannot be passed. (’44) 1944 Pat W N 321 (323) (D B) 
« (Vol 12) 1925 Bom 536 (537) : 26 Cri L Jour 1422 
CD B). 

[^Magistrate issuing warning to'counter petitioners, 
without taking evidence, not to create breach of peace 


by reciting sankalpam at certain tank — Order, held, to 
be without jurisdiction. (Yol 33) 1946 Mad 412 (413). 

15. Decision of a Civil Court. — [1] Magistrate 
has no power to institute proceedings when the right, m 
dispute, is net a right that can be adjudicated upon by 
Civil Court. (’90) 14 Bom 25 (27) (D B). 

15. Conversion, of proceedings. — [1] Where the 
Magistrate institutes proceedings under S. 145, and, 
subsequently, discovers that the dispute relates to a 
right of user of land or water, within the meaning of 
this section, he should not ordinarily convert proceed- 
ing into one under this section without passing a 
preliminary order, and providing opportunities to the 
parties to adduce evidence with regard to the 
existence of such right. (*09) 11 Cri L Jour 61 (62) : 
1909 Pun Re No. 12 Cr. 

[2] A proceeding under S. 133 cannot be converted 
into a proceeding under this section unless the condi- 
tions necessary to give the Magistrate jurisdiction under 
this section are established and a preliminary order 
under this section is passed, (’ll) 12 Cri L Jour 43 (44) 
(D B) (Cal). 

17. Revision.— -[1] The High Court will not inter- 
fere with a finding of fact arrived at by the Magistrate 
and the remedy of the person aggrieved by such a finding 
is to bring a suit in a civil Court. (Yol 13) 1926 Mad 
154 (154) £ (Yol 9) 1922 Pat 214 (214). 

[2] Where a Magistrate is satisfied that a dispute 
does exist the High Court cannot permit him to abuse 
the procedure by dropping the proceedings on an untena- 
ble ground and indirectly passing an order which he 
could not directly have passed without hearing all the 
evidence and the order of the Magistrate dropping the 
proceedings will be set aside. (Vol 28) 1941 Pat 281 
(282) : 42 Cri L Jour 620. 

[3] An order which ought to have been made by the 
Magistrate can be passed by the High Court in revision. 
(Vol 28) 1941 Lah 210 (211) : 42 Cri L Jour 651. 

[4] Where the Magistrate converts the proceeding 
under S. 145 into one under this section, iwithout observ- 
ing such formality, and passes an order thereon, and the 
parties are not prejudiced thereby, the order will not be 
set aside in revision. (Vol 12) 1925 Cal 1022 (1023) :26 
Cri L Jour 558 (DB) £ (Vol 11) 1924 Bom 452 (452) : 
48 Bom 512 : 26 Cri L Jour 772 (DB). 

[5] Proceedings which ought to have been conducted 
under S. 147, conducted under S, 145 — Proceedings 
being substantially the same, no revision lies. (Vol 26) 
1939 Pat 206 (207) : 40 Cri L Jour 538 £ (Vol 23) 1935 
Ail 320 (321) : 37 Cri L Jour 705. 

SECTION- 148 — SYNOPSIS. 

1. Scope. 

2. “Local inquiry” meaning of. 

3. Ex parte enquiry. 

4, Who can bold the enquiry. 

5, Report of the enquiry. 

6. Costs -Sub-section (3). 

7, Amount of costs. 

8, When order for costs should be made, 

9 . For and against whom order can he 

passed. 

10. Notice 

11. Recovery of costs, 

12. Revision. 

1. Scope. — [1] It is not in every case that a local 
inquiry should be held; but, where it assists the Magis- 
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may seem necessary for bis guidance, and may declare by whom the whole or any part of the 
necessary expenses of the inquiry shall be paid, 

(g ) The report of the person so deputed may be read as evidence in the case. 

(3) When any costs have been incurred by any party to a proceeding under this Chapter 
Order as to costs. a [* * * *] the Magistrate passing a decision under section 145, 
section 146 or section 147 may direct by whom such costs shall be paid, whether by such party or 
by any other party to the proceeding, and whether in whole or in part or proportion, b [Such 
costs may include any expenses incurred in respect of witnesses, and of pleaders’ fees, which the 
Court may consider reasonable.] 

[1882 — S. 148; 1872— S. 533.] 

[a] The words “for witnesses, or pleaders* fees, or both” were repeated by the Code of Criminal Procedure 
(Amendment) Act, 3923 (18 [XVIII] of 1923), S. 31. [bj Substituted, ibid., for “all costs so directed to be 
paid may be recovered as if they were fines.’ * 


Section 148 — Note I (contd.) 

trate in determining the boundaries of the property in 
dispute, it should be held. (Vol 6) 1919 Cal 881 (885) : 
20 Cri L Jour 17 (DB). 

[2] The object of a local inquiry is to aid the Magis- 
trate in appreciating the evidence as to the main point. 
(’06) B Cri L Jour 193 (194) (DB)* (Vol 10) 1923 Pat 31 
(32) : 24 Cri L Jour 507 (DB) * (Vol 10) 1923 Pat 366 
(367) : 24 Cri L Jour 487*(’1I) 12 Cri L Jour 319 (319) 
(DB) (Cal). 

[3] A local inquiry should not be directed on matters 
which may be proved by evidence. (Vol 5) 1918 Nag 
136 (137) : 20 Cri L Jour 107 * (’08) 8 Cri L Jour 150 
(150).* (Vol 10) 1923 Pat 31 (32) : 24 Cri L Jour 507 
(DB) * (‘79) 3 Cal L Rep 134 (136) (DB). 

[4] An order completely transferring the function of 
making investigation into the dispute to a subordinate 
Magistrate is not proper. (Vol 19) 1932 Mad 368 (369): 
33 Cri L Jour 536 * ( } 07) 6 Cri L Jour 384 (384, 385) : 
31 Mad 82 * (’79) 3 Cal L Hep 134 (136) (DB). 

[5] The order deputing the inquiry must show the 
necessity for an inquiry. (’08) 8 Cri L Jour 150 (150). 

2. “Local inquiry,” meaning of. — [1] A person 
deputed to hold an inquiry under this section is com- 
petent to examine witnesses. (Vol 26) 1939 Pat 206 
(207) : 40 Cri L Jour 558 * (Vol 5) 1918 Mad 791 (793): 
18 Cri L Jour 715 (DB) *(Vol 6) 1919 Mad 166 (167) : 
20 Cri L Jour 773. 

[2] Survey of lands, after inquiry from all parties, 
is not a “local inquiry” but merely a ministerial act. 
(Vol 9) 1922 Pat 224 (225) : 1 Pat 75 : 23 Cri L Jour 
152 (DB). 

3. Ex parte inquiry. — [1] Inquiry should not be 
held without due notice to the parties. (Vol 7) 1920 Pat 
749 (749) : 22 Cri L Jour 424. 


4. Who can hold the inquiry. — [1] The section 
does not prevent a District Magistrate or Sub-divisional 
Magistrate from making the inquiry himself, (’01) 5 Cal 
W N 686 (688) * (’ll) 12 Cri L Jour 319 (319, 320) 
(DB) (Cal)* (Vol 10) 1923 Pat 366 (367, 368) : 24 Cri L 
Jour 487 * (Vol 9) 1922 Pat 294 (294) : 25 Cri L Jour 
545. 


, [Sec (’06) S Cri L Jour 193 (194) (DB).] 

[2J The person deputed to make the inquiry must be 
' a Magistrate and not a kanungc. (*81) 7 Cal L Rep 
352 (353) (DB). 

[3} The person deputed to make the inquiry must 
bd a Magistrate and not an amim C7B) 20 Suth W R 
Cr 57 (57) (DB). 

[See however fil) 12 Cri L Jour 480 (480) (DB) 
(Cal).} 

,[43 A person deputed under this section must make 
the inquiry himself and cannot delegate it to some 

(Vol 5} 1218 NaR 186 (1374 1 20. Cri L 


[5] A ministerial act can bo deputed to a pleader or 
a commissioner, or an amin , or a learning 0 . (Vol 9) 
1922 Pat 224 (225) : 1 Pat 75: 23 Cri L Jour 152 (DB) 
*(’11) 12 Cri L Jour 480 (4S0) (DB) (Cal). 

5. Report of the enquiry — [1] The report of the 
Magistrate holding the enquiry may be read as evi- 
dence. (Vol 5) 1918 Nag 136 (136) : 20 Cri L Jour 107. 

[2] The party affected by the report should be given 
an opportunity of rebutting it. (Vol 5) 1918 Nag 136 
(136) : 20 Cri L Jour 107 * (’74) 21 Suth W R Cr 25 
(26) (DB). 

[3] If evidence taken by the Magistrate at the en- 
quiry is acted upon, without objection from the parties, 
the Magistrate does not act without jurisdiction. (Vol 5) 

1918 Mad 791 (792, 793): 18 Cri L Jour 715(DB;*(Yol 6) 

1919 Mad 166 (167) : 20 Cri L Jour 773* (’79) 3 Cal h 
Rep 134 (136) (DB). (Agreement to abide by the enquiry.) 

[4] Acting upon the evidence, taken at the enquiry 
may amount to an irregularity curable by 8. 537. 
(Vol 5) 1918 Mad 791 (792, 793) : 18 Cri L Jour 715 
(DB). 

[5] The report of an amin deputed for inquiry does 
not automatically, form part of the record. (’73) 20 Suth 
W R Cr 57 (57) (DB). 

[6] In order that kammgo's report may form part 
of the record so as to be admissible under S. 157 of the 
Evidence Act, he must go into the witness box and give 
his deposition, (’ll) 12 Cri L Jour 480 (480) (DB) (Cal) 
*(’73) 20 Suth W R Cr 57 (57) (DB). (Amin’s report.) 

[7] On receipt of the report, the deputing Magistrate 
must hold further inquiry. (Vol 5) 1918 Mad 791 (792, 
793) : 18 Cri L Jour 715 (DB) * (Vol 19) 1932 Mad 368 
(869): 33 Cri L Jour 536. 

[8] The deputing Magistrate must take evidence ten- 
dered by the parties. (1900) 4 Cal W N 779 (780) (DB) 
*(Vol 9) 1922 Pat 294 (296) : 25 Cri L Jour 545 * (’06) 
3 Cri L Jour 193 (194) (DB)*(Vol 9) 1922 Pat 249(251): 
25 Cri L Jour 412*(Vol 7) 1920 Lah 114 (115): 21 Ori L 
Jour 563 * (Vol 8) 1921 Cal 272 (272) (DB). 

[9] It is not illegal to act upon the report alone, when 
no evidence is tendered by the parties. (Vol 5) 1918 
Mad 791 (792): 18 Cri L Jour 715 (DB)*(Vol 4) 1917 Mad 
854 (854) : 17 Cri L Jour 478 * (’13) 14 Cri L Jour 302 
(302, 308) (DB) (Cal).' 

6, Costs — Sub-section (3). — [1] The powers 
under the Civil Procedure Code as to costs cannot be 
imported into criminal proceedings. (Vol 13) 1926 Bom 
91 (96) : 27 Cri L Jour 661 (DB). 

[2] Costs in respect of proceedings under this chap- 
ter can be awarded only under this section. . ('05) 2 Cri 
L Jour 552 (554) : 32 Cal 602 (DB). 

[8] High Court, in revision, earn pass an order as to 
costs incurred in the original proceedings as an inciden- 
tal or .consequential Order under -S, 439 read with S. 423 
(dV (Vol 13) 1926 Bom 91 (96) V 27 Cri h Jour 66X 
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Section 148— Note 6 ( ccmid.) 

(DB) * (Vol 20) 1933 Rang 288 (291) : 35 Cti L Jour 

I : 11 Rang 361 (FB). 

[4] High Court can pass an order as to costs incur- 
red in the revision proceeding as a consequential and 
incidental order. (Vol 13) 1928 Bom 91 (96) : 27 Cri L 
Jour 661 (DB) * (Vol 20) 1933 Bang 238 (291) : 35 Gri 
L Jour 1 : 11 Rang 361 (FB). (Whether an order 
under sub-s. (3) is consequential or incidental is to be 
determined upon the circumstances of each case.) 

[But see (Vol 20) 1933 All 264 (269) : 55 All 301 : 
34 Cri L Jour 414 (FB) « (Vol 12) 1925 Mad 43S 
(440) : 48 Mad 262 : 26 Cri L Jour 707 (FB).] 

[5] Original case tried by one Magistrate — His 
successor cannot pass an order for costs. (Vol 30) 1943 
Mad 478 (478, 479) : 44 Cri L Jour 77S : I L R (1944) 
Mad 144 * (10) 11 Cri L Jour 335 (336) : 13 Oudh Gas 
66 (DB). 

[6] Original case tried by one Magistrate — Any 
other Magistrate cannot pass an order for costs. (Vol 
16) 1929 Pat 98 (94) : 30 Cri L Jour 252 « (Vol 7) 
1920 Cal 820 (320) : 47 Cal 974 : 21 Cri L Jour 
751 (DB). 

[7] Magistrate trying the case passed an order for 
costs — Assessment may be made by his successor. (’10) 

II Cri Ii Jour 335 (336) : 13 Oudh Cas 66 (DB) « 
{Vol 2) 1915 Mad 92 (92) : 15 Cri L Jour 676 (DB) * (’96) 
23 Cal 37 (39) (DB) # (’06) 4 Cri L Jour 171 (172) 
(DB) (Cal). 

[But see (’94) 21 Cal 609 (611) (DB).] 

7. Amount of costs. — [1] Magistrate is compe- 
tent to order the payment of remuneration of the 
manager appointed to manage the land attached. (Vol 
32) 1945 Sind 3 (4) ; I h B (1944) Ear 204 : 46 Cri L 
Jour 240 (DB). 

[2] Order for costs, which can be awarded only 
under this section should be passed after due enquiry 
into the amount of costs incurred. (Vol 16) 1929 Pat 
93 (94) : 30 Cri h Jour 252 * (Vol 8) 1916 Pat 896 
(396) : 17 Cri L Jour 348 (DB). 

[3] The sum awarded should only be a reasonable one 
and need not be arrived at after exact calculation. (Vol 
19) 1932 All 325 (326) : 33 Cri L Jour 157. 

[4] Number of witnesses and number of hearings 
should be considered in fixing a reasonable sum. (Vol 21) 
1934 Cal 80 (80) : 35 Cri L Jour 478 (DB). 

[5] Scale of award should not be too liberal. (’05) 2 
Cri L Jour 408 (411) (DB) (Cal) * (Vol 18) 1931 All 
3 (6) : 53 All 172 : 32 Cri L Jour 372. 

[6] Witnesses may be examined locally to avoid 
expenses, (Vol 26) 1939 Pat 206 (207) : 40 Cri L 
Jour 538. 

[7] Value of property in dispute is not by itself a 
sure test in assessing costs. (Vol 18) 1931 All 3 (6) : 53 
All 172 : 32 Cri L Jour 372. 

8. When order for costs should be made. — [1] 
An order awarding costs should be passed simultaneous- 
ly with the final order on the merits. (Vol 28) 1941 
Mad 374 (374) : 42 Cri L Jour 518 « (’38) 1938 Mad 
W N 1011 (1011) # (Vol 21) 1934 Cal 80 (80) : 35 Cri 
L Jour 478 (DB) * (Vol 15) 1928 Sind 193 (194) : 22 
Sind L R 386 : 29 Cii h Jour 857 (DB) * (’ll) 12 
Cri L Jour 376 (376) (DB) (Cal). 

[See however (Vol 30) 1943 Mad 478 (478) : 44 Cri 
L Jour 778 :ILE (1944) Mad 144.] 

[2] The actual assessment may be made subsequent- 
ly. (’13) 14 Cri L Jour 570 (571) (Mad) * (Vol 2) 1915 
Mad 92 (92) : 15 Cri L Jour 676 (DB) « (’ll) 12 Cri 
Ii Jour 376 (376) (DB) (Cal) « (’10) 11 Cri L Jour 335 
(336) : 13 Oudh Cas 66 (DB) * (’06) 4 Cri L Jour 171 
(172) (DB) (Cal). 

[8] Where it is not possible to pass an order at the 
me of the final order, Magistrate may reserve judg- 


ment as to costs. (Vol 21) 1934 Cal 95 (96) : 85 Cri L 
Jour 489 (DB) * (Vol 10) 1923 Mad 87 (88) : 24 Cri L 
Jour 80 * (Vol 5) 1918 Pat 658 (660) : 19 Cri L Jour 
764 (DB) « (’ll) 12 Cri L Jour 819 (320) (DB) (Cal). 

[4] Order must be made within a reasonable time 
and cannot be passed after great delay. (’38) 1938 Mad 
W N 1011 (1011) « (Vol 16) 1929 Pat 93 (94) : 30 Cri 
L Jour 252 * (Vol 7) 1920 Cal 320 (321) : 47 Cal 974 : 21 
Cri L Jour 751 (DB) S (Vol 5) 1918 Pat 481 (4S2) ; 19 Cri 
L Jour 396 (DB) # (Voi 20) 1933 All 264 (269) : 55 All 
301 : 84 Cri L Jour 414 (FB) * (Vol 10) 1923 Mad 87 
(88) : 24 Cri L Jour 80 * (’ll) 12 Cri L Jour 376 (876) 
(DB) (Cal) * (’10) 11 Cri L Jour 385 (336) : 13 Oudh 
Cas 66 (DB). 

9. For and against whom order can be passed. 
— [1] No order can be passed against a person who is 
not a partv to the proceeding. (Vol 13) 1926 Oudh 269 
(269) : 27 Cri L Jour 21. 

[See however (Vol 24) 1937 Pat 559 (559, 560) : 33 
Cri L Jour 1099.] 

[2] When one party has substantially succeeded, the 
opposite party, who had wrongfully dispossessed the 
first, should pay the costs. (Vol 26) 1939 Tat 206 (207) : 
40 Cri L Jour 53S * (Vol 13) 1926 Bom 91 (96) : 27 
Cri L Jour 681 (DB) *(Vol 15) 1928 Sind 193 (195) : 
22 Sind L B 386 : 29 Cri L Jour 857 (DB). 

[3] A party denying complainant’s right cannot 
escape liability though little interested in but made a 
party to the proceedings. (Vol 18) 1931 All 3 (7) : 53 
All 172 : 82 Cri L Jour 372. 

[4] An order for costs can be passed even in favour 
of the legal representatives of the successful party, (Vol 
2) 1915 Mad 92 (92) : 15 Cri L Jour 676. 

[5] Sub-sce tton (3) covers a case where both the'parties 
are ordered to pay the costs. (Vol 32) 1945 Sind 3 (4) ; 
46 Cri L Jour 240 : I b R (1944) Ear 204 (DB). 

10. Notice. — [1] When an order awarding costs 
is passed simultaneously with the final order on the 
merits, no notice to the parties is necessary. (Vol 21) 
1934 Cal 80 (80) : 35 Cri L Jour 478 (DB). 

[2] Magistrate reserving judgment should give notice 
to the party against whom he intends to make an order 
for costs and ex parte order will be without jurisdic- 
tion. (Vol 21) 1934 Cal 95 (96) : 35 Cri L Jour 489 
(DB) * (Vol 10) 1923 Mad 87 (88) : 24 Cri L 3our 80 
« (Vol 5) 1918 Pat 658 (660) : 19 Cri L Jour 764 
(DB) # (’ll) 12 Cri L Jour 319 (320) (DB) (Cal), 

[But see (Vol 32} 1945 Sind 3 (4) : 46 Cri h Jour 
240 : I L R (1944) Ear 204 (DB) « (Vol 20) 1933 All 
264 (269) : 55 All 361 : 34 Cri L Jour 414 (FB).] 

[3] A Magistrate passing an order of assessment of 
costs cannot subsequently set it aside on the ground 
that it was passed without due notice to the parties. 
(’06) 4 Cri L Jour 171 (172) (DB) (Cal). 

11. Recovery of costs.— [1] A party to the pro- 
ceedings cannot bring a civil suit for the recovery of 
costs awarded or refused by an order under this 
section. (’07) 11 Cal W N cclxiii (cclxiii). 

[2] A civil suit, by a witness, for his costs against 
the party, for whom he appeared, is maintainable. (’04) 

8 Cal W N 178 (180). 

[3] Magistrate or bis successor cannot refuse to 
recover costs on grounds of delay. (Vol 10) 1923 Pat; 
57 (57) : 24 Cri L Jour 126. 

12. Revision. — [1] High Court will not interfere 

with the discretion exercised by the trial Court. (Vol 
26) 1939 Pat 206 (207) ; 40 Cri L Jour 538*(’05) 2 Cri 
L Jour 408 (411) ,(DB) (Cal). , . , 

[2] High Court will not interfere with an order for 
costs passed by the trial Court. (Vol 2) 1915 Mad 825 
(826) s 16 Cri L Jour 156. 

[3] Where the trial Court fails to exercise di&cretloa 
or exercises it on wrong principles High Court will 
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Police to prevent 159. Every police-officer may interpose for the purpose of preventing, and 
cognizable offences, shall, to the best of liis ability, prevent, the commission of any cognizable offence. 

[1882 — S. 149 ; 1872 — S. 95 ; 1861 — S. 102.] 

150. Every police-officer receiving information of a design to commit any cognizable offence 
Information of design shall communicate such information to the police-officer to whom he is 

to commit such offences, subordinate, and to any other officer whose duty it is to prevent or take 
cognizance of the commission of any such offence. 

[1882 — - S. 150 ; 1S72 — S. 96 ; 1861 — S. 103.] 

151. A police-officer knowing of a design to commit any cognizable offence may arrest, 
Arrest to prevent without orders from a Magistrate and without a warrant, the person so design- 

such offences . ing, if it appears to such officer that the commission of the offence cannot be 

otherwise prevented. 

[1882 — S. 151 ; 1872 — S. 97 ; 1861 — S. 104.] 

152 . A police-officer may of his own authority interpose to prevent any injury attempted 
Prevention of injury to he committed in his view to any public property, moveable or immove- 

to public property . able, or the removal or injury of any public landmark or buoy or other 
mark used for navigation. 

[1882 — S. 152 ; 1872 — S. 98, paras. 1, 2 ; 1861 — S. 105.] 

133 . ( 1 ) Any officer in charge of a police-station may, without a warrant, enter any place 
Inspection of weights within the limits of such station for the purpose of inspecting or searching 
and measures. f or any weights or measures or instruments for weighing, used or kept therein, 

whenever he has reason to believe that there are in such place any weights, measures or instru- 
ments for weighing which are false, 

( 2 ) If he finds in such place any weights, measures or instruments for weighing which are 
false, he may seize the same, and shall forthwith give information of such seizure to a Magistrate 
having jurisdiction. 

[1882 — S. 153 ; 1872 — S. 381 ; 1861 — S. 129.] 


Section 148 — Note 12 (contd.) 
interfere in revision and award costs to the successful 
party. (Vol 26) 1939 Pat 206 (207) ; 40 Cri L Jour 538 
*(Vol 24) 1937 Pat 559 (559) : 38 Cri L Jour 1099. 

Section 149 — Note 1 

[1] Preventive action started under this chapter may 
iapse into investigation under Chapter XIV. (Vol 18) 
1931 Cal 745 (747, 748) : 58 Cal 1312 : S3 Cri L Jour 
188 (DB). 

[2] A power to prevent the commission of an offence 
does not include a power to remove banners from a 
Hindu procession on the ground that those banners 
being obnoxious to Mabomedans would produce a 
breach of peace. (’94) 17 Mad 37 (42) (DB). 

[3] A police officer cannot remove an axe carried by 
a person under the impression that such person was on 
his way to attack his enemy. (Vol 13) 1926 Lah 19 
(20) : 6 Lah 392 ; 26 Cri Jj Jour 1631. 

[4] A police officer is not empowered to pass any 
order either against/ the person from whom an offence 
Is apprehended or against the would-be victims of the 
offence. (Vol 12) 1925 All 165 (169) ; 47 All 205 ; 26 
CH. L Jour 599 (DB). 


[5] A police officer cannot shirk his duty of inter- 
posing effectively by being content with passing an oral 
order not to do an act. (Vol 12) 1925 All 165 (169) : 47 
All 205 : 26 Cri L Jour 599 (DB). 

Section 151 — Note 1 

[1] In the absence of emergency, an arrest under this 
section is illegal. (Vol 17) 1930 Lah 348 (349, 350) : 31 
Cri L Jour 294 (DB). 

Section 153 — Note 1 

[1] Before concluding that any weight or measure is 
false, there must be some standard weight or measure 
prescribed by authority or recognized by custom. (Vol 1) 
1914 Lah 42 (44) : 1913 Pun Re No. 20 Cr : 15 Cri L 
Jour 11>P('09) 9 Cri L Jour 415 (415) : 1908 Upp Bur 
Rul 3rd Qr Penal Code 17. 

[2] To assume indiscriminately that weights used by 

some shopkeeper are the correct one and proceed for 
comparison is not proper. (Vol 1) 1914 Lah 42 (44) ; 
1918 Pun Re No. 20 Cr : 15 Cri L Jour 11. , * 

[3] Reasonable allowance should be made fo* wear 

and tear. (Vol 1) 1914 Lah 42 (44) : 1913 Pan Be' 
No. 20 Cr. : 15 Cr L Jour 11. . 

[4] Five seer weight short by one tola, cannot be 
regarded as false. (’83) 1883 All W N 224 (224)- 
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PART V. 

Information to the Police and their Powers to 
Investigate. 

CHAPTER XIV. 

153. Every information relating to the commission of a cognizable offence if given orally to 
Information in an officer in charge of a police-station, shall be reduced to writing by him or 
cognizable cases. under his direction, and be read over to the informant; and every such informa- 
tion. whether given in writing or reduced to writing as aforesaid, shall be signed by the person 
giving it, and the substance thereof shaii be entered in a book to be kept by such officer in such 
form as the a [Provincial Government] may prescribe, in this behalf. 

[1882 — S. 154 ; 1872 _ H. 112 ; 1361 — b. 139.] 

[a] Substituted by A. 0, for ‘‘Local Government”. 


SECTION 154 — SYNOPSIS. 

1. Scope and object of the section. 

2. What is first information. 

3. “Relating to the commission of a cognizable 

offence.” 

4. “Shall be reduced to writting by him or under 

his direction, and be read over.” 

5. “Shall be signed by the person giving it.” 

6. “Officer in charge of a police station.” 

7. Importance of the first information. 

8. How to use first information report. 

9. First information by accused. 

10. Duty of the prosecution to tender first informa- 

tion report in evidence. 

11. Grant of copies of first information. 

12. Effect of giving false information under this 

section. 

13. Effect of the police-officer in charge recording 

first information falsely. 

14. Power of High Court to interfere under S. 561A. 
1. Scope and object of the section. — [1] One 

of the modes by which a person aggrieved may put the 
criminal law into motion is by giving information under 
this section. (’90) 17 Cal 574 (577) (FB). 

[2] The information given under this section is a 
basis upon which an investigation is commenced. (T2) 
13 Cri L Jour 65 (89) (Cal)©(Vol 12) 1925 Cal 831 (833): 
52 Cal 499 : 26 Cri L Jour 1213 (DB). 

[3] Receipt and recording of information is not a 
condition precedent to criminal investigation. (Vol 32) 
1945 P C 18 (20) : I L R (1945) Lah 1 : 46 Cri L Jour 
413 : 71 Ind App 203 : I L R (1945) Ear (PC) 89 (PC). 

[4] The objects of the section are as follows : 

(a) To inform the Magistrate and the District Superin- 
tendent of the Police, of the offence reported at the 
station. (’97) 20 All 151 (154) (DB). 

(b) To make known to the Judicial Officer trying the 
cafe© the materials and facts on which the investigation 
was commenced. (Yol 29) 1942 Pat 113 (117) : 21 Pat 
153 : 43 Cri L Jour 90 (DB)©(’03) 7 Cal W N 345 (847, 
348) (DB)©(’07) 6 Cri L Jour 86 (88) (DB). 

(c) To protect the accused against subsequent varia- 
tions or additions. (Yol 18) 1931 Pat 150 (151) : 32 Cri 
L Jour 638 (DB). 

[5] The section is inapplicable to cases arising in 
Calcutta as a result of S. 1, sub-s. (2). (Yol 27) 1940 Cal 
97 (103) : I L R (1940) 1 Cal 231 : 41 Cri L Jour 329 
(DB)©(Vol 26) 1939 Cal 545 (555) : I L R (1939) 1 Cal 
162 : 41 Cri L Jour 72 (DB). 

[6] Case against public servant requiring previous 
sanction of Local Government — Magistrate cannot 
order cancellation of first information or suspend 
investigation pending such sanction. (Yol 32) 1945 Cal 
385 (386, 387) ; 1LR (1944) 2 Cal 183 : 47 Cri L Jour 
142 (DB). 


2. What is first information. — [1] The infor- 
mation recorded under this section is known as “First 
information.” (Y ol 32) 1945 P C 18 (20) : I L R (1945) 
Lah 1 : ILR (1945) Ear (P C) SS : 46 Cri L Jour 413 : 
71 Ind App 208 (PC)*{Vol IS) 1931 Cal 745 (748) : 58 
Cal 1312 : 33 Cri L Jour 138 (DB). (Though the word 
“first” is nowhere mentioned in the Code.) • 

[2] The first information is usually given by the 
complainant or by some body on his behalf. (Yol 11) 
1924 All 207 (207) : 25 Cri L Jour 490- * (Yol 28) 1941 
Rang 209 (211) : 1941 Rang L R 346 : 43 Cri L Jour 
157 (DB). (Person giving report not required to possess 
personal knowledge. Station writer recording Telephone 
message in respect of a crime may sign it as the 
informant.) 

[3] First information is that information which is 
given first in point of time. (Yol 10) 1923 Pat 158(159): 
23 Cri L Jour 406 (DB) © (’95) 22 Cal 50 (72) (DB) © 
(Yol 12) 1925 All 303 (304) : 47 All 280 * (’03) 7 Cal 
W N 345 (347, 348) (DB). 

[See however (Yol 23) 1936 Pat 11 (12) : 36 Cri L 
Jour 235 (DB). (Report by different persons at different 
times, not far separated at two stations • — Both the 
reports are independent first information reports.)© (Yol 
22) 1935 Pesh 165 (168) : 37 Cri L Jour 406 (DB). (Do.) 
©(Yol 33) 1946 Nag 173 (182) : I L R (1946) Nag 126 
(DB). (Do.)] 

[4] All statements recorded after the commencement 
of investigation are not first information reports but 
statements coming under S. 162. (Yol 24) 1937 Cal 309 
(310, 311) : ILR (1937) 2 Cal 308 : 38 Cri L Jour 1067 
(DB)©(Vol 14) 1927 Cal 17 (19) : 54 Cal 237 : 28 Cri L 
Jour 99 (DB)©(Vol 7) 1920 Pat 42 (48) : 21 Cri L Jour 
743 (DB)©(Vol 10) 1928 Pat 550 (553) : 2 Pat 517 : 24 
Cri L Jour 641 (DB)©(Vol 16) 1929 Nag 43 (44, 45): 40 
Cri L Jour 38 © (Yol 12) 1925 Rang 364 (365, 366) ; 3 
Rang 577 : 26 Cri L Jour 1532. 

[5] Where no formal investigation is started upon 
the information such information will not be first infor- 
mation. (Yol 29) 1942 Oudh 60 (63) : 43 Cri L Jour 
115 © (Vol 18) 1931 Cal 745 (748, 749) : 58 Cal 1312 : 
33 Cri L Jour 138 (DB) © (Vol 2) 1915 Mad 812 (314) i 
15 Cri L Jour 622 (DB). (Police making a few preli- 
minary enquiries on a village gossip or a telegraphic 
message is not investigation.) © (Yol 38) 1946 Nag 173 
(182) : I L R (1946) Nag 126 (D B). (First report given 
at a time when the machinery of Government was in a 
state of suspension and no investigation started on it — 
Subsequent information given of the same offence on 
which investigation commenced — Held that the latter is 
first information.) 

[6] The following are illustrations of what are and 
what are not first information :— • 

(a) Village Magistrate transmitting information receiv- 
ed by him to the police — Police obtaining statement 
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Section 154— Note 2 ( contd .) 

from the person who informed the village Magistrate— 
Information by the village Magistrate is the first infor- 
mation while the statement is one falling under S. 162. 
(Yol 17) 1930 All 746 (749) : 32 Cri L Jour 152 (DB) £ 
flO) 11 Cri L Jour 286 (286) (DB) (Mad) * (*08) 9 Cri 
L Jour 170 (177) : 82 Mad 258 (FB) « (*02) 6 Cal W N 
921 (922) (DB). 

(b) Information by a person to the police about a 
woman lying with her throat cut not recorded — Subse- 
quent information by the father of woman treated as 
first information — Held, it was only a statement 
recorded in investigation and that the former informa- 
tion was first information. (YoI 9) 1922 Pat 585 (539) : 
1 Pat 401 : 24 Cri L Jour 129 (DB). 

(c) Wife of murdered man giving information to police 
about the disappearance of the person and suspicion of 
foul play, which was not recorded — Police drawing up 
ruqa afLer discovery of dead body — Held that, former 
and not ruqa is the first information. (Yol 18) 1926 
Lab 179 (ISO) : 27 Cri L Jour 121 (DB). 

(d) Sub-Inspector making entry in the diary of certain 
names of persons alleged to be culprits— Sub-Inspector 
leaving thana instructing moharir to record statement 
— Held , entries in diary did^not constitute information 
under the section. (Yol 25) 1938 Lah 787 (789) : 40 
Cri L Jour 435 (DB), 

(e) Yague information about rioting — Subsequent 
information recorded by police officer — Held, first vague 
information was not first information. (Yol 29) 1942 
Oudh 60 (62, 68) : 43 Cri L Jour 115. 

(f) Person belonging to accused’s party giving infor- 
mation of offence— Real complaint though lodged later, 
cannot be set aside to be used as statement under 

' S. 162. (Yol 17) 1930 Cal 130 (131) ; 31 Cri L Jour 771 
(DB). 

(g) Statement by a person suffering from gun shot 
wound, made soon after the shooting, is not a first in- 
formation. (Vol 38) 1946 Nag 173 (182) : I L R (1946) 
Nag 126 (DB). 

[7] Telephonic or telegraphic messages are not infor- 
mation under this section. (Yol 15)1928 Mad 791 (792): 
29 Cri L Jour 717 (DB) * (Yol 2) 1915 Mad 312 (813) : 
15 Cri L Jour 622 (DB) « (Yol 12) 1925 Cal 959 (961) : 
26 Cri L Jour 579 (DB) * (Yol 18) 1931 Sind 13 (13) : 
32 Cri L Jour 548 (DB) * (Yol 22) 1935 Cal 403 (404) : 
36 Cri L Jour 919 (DB). 

(See however (Yol 28) 1941 Rang 209 (211) : 1941 
Rang L R 346 : 43 Cri L Jour 157 (DB).] 

[8] Police proceeding to spot after receipt of telegram 
or telephonic message and obtaining signed statement 
from informant — Held, it was first information, ( See 
cases under previous points.) 

[See however (Yol 21) 1934 Lah 413 (414) : 15 Lah 
814 (DB) « (Yol 17) 1930 Lah 457 (459) : 31 Cri L Jour 
444 (DB).] 

[9] Statement obtained after investigation cannot be 
converted as first information, by getting it signed. 
(Vol 29) 1942 Cal 593 (597) :ILB (1942) 1 Cal 436 : 
44 Cri L Jour 145 (DB) $ (Vol 24) 1937 Cal 309 (310) : 
I L R (1937) 2 Cal 30S : 88 Cri L Jour 1067 (D B) * 
(Vol 7) 1.920 Nag 170 (171) : 16 Nag L R 30 : 21 Cri L 
Jour 486 * (Vol 12) 1925 Mad 106 (112): 25 Cri L Jour 
401. (Getting the statement signed.) 

[10] Recording should be done immediately the 
information is given and should not be postponed till 
the officer has some good reason to believe that the 
offenoe has been ccmmitted. (’07) 6 Cri L Jour 86 (88) 
(DB) (Cal). 

[11] The Court alone can decide whether a statement 
is first information or one under S. 162. (Voi 10) 1928 
P at 550 (557) ; 2 Pat 517 : 24 Cri L Jour 641 (D B) * 

1930 Cal 130 (131) : 31 Ori L Jour 771 (DB). 


[12] List of stolen property filed shortly after first 
information was recorded in diary — Held, the list is 
part of the first information. (Vol 80) 1943 All 216 
(217) : 44 Cri L Jour 555. 

3. “Relating to the commission of a cognizable 
offence.”— [1] Recording becomes a necessity where it 
is an information and also relates to a cognizable offence 
even on the face of it. (Vol 18) 1931 Cal 745 (748, 750): 
58 Cal 1312 : 33 Cri L Jour 138 (D B). (Complete or 
satisfactory proof or evidence need not be given at the 
time.) * (Yol 15) 1928 Pat 634 (636) : 29 Cri L Jour 
728 (DB). 

[2] Report to the police that the person saw a mob of 
armed men moving towards a certain place is not infor- 
mation of any offence, (Yol 14) 1927 Pat 100 (102) : 28 
Cri L Jour 77. 

4. “Shall be reduced to writing by him or 
under his direction, and be read over.” — [1] It is in 
the interest of the public that the statements should be 
recorded faithfully and truly. (’98) 20 All 307 (310) 
(DB) * (’75) 23 Suth W R 32 (32) (DB)*(Vol 10) 1923 
Pat 550 (553) : 2 Pat 517 : 24 Cri L Jour 641 (D B). 

[2] The Police officer is bound to record the informa- 
tion at once. (’12) 13 Cri L Jour 65 (89) (Cal). (Record- 
ing several days after occurrence and there has been 
further developments- — Held, no first information.) 

[3] The information must be taken as the informant 
gives it; hence first information drawn up by a police- 
officer and finally settled by an attorney is not a “First 
information.” (*12) 18 Cri L Jour 65 (90) (Cal). 

[4] No suit for damage will lie on refusal by a police- 
officer to record the information. (Yol 13) 1926 Mad 
54 (55) (DB). 

5. “Shall be signed by the person giving it.” — 
[1] The signature of the informant is necessary as a 
guarantee of the correctness of the information. (Yol 18) 
1981 Cal 745(750): 58 Cal 1312: 33 Cri L Jour 138 (DB). 

[2] Police-Officer can compel an informant to sign 
only under this section. (’08) 9 Cri L Jour 170 (176) : 
32 Mad 258 (FB). 

6. “Officer in charge of a police-station.” — [1] 
An information given to a police-officer who is on tour 
and who is not an officer in charge of a police station 
does not come within this section. (Yol 15) 1928 Cal 
771 (772) : 30 Cri L Jour 803 (D B). 

[2] An information given to a Magistrate, does not 
come within this section. (Yol 17) 1930 Lah 457 (459) : 
31 Cri L Jour 444 (DB). 

[3] A Magistrate cannot direct the police to treat a 
complaint presented to himself as the first information. 
(Yol 15) 1928 Pat 359 (361) : 29 Cri L Jour 374. 

[4] Officers in charge of police out-posts in Sind are 
not empowered to record first information. (Yol 31) 

1944 Sind 33 (37, 38) : I L R (1944) Kar 123 : 45 Cri L 
Jour 650 (DB), 

[5] An information given to a Deputy Superinten- 
dent of Police of a murder during a daooity is first 
information under this section and is, therefore, admis- 
sible in evidence. (Yol 10) 1923 Mad 694 (697) : 25 Cri 
L Jour 7 (DB), 

[6] Any police officer can receive information even 
though he has no territorial jurisdiction to investigate 
the case, but he has to forward such information to the 
officer of a station who has jurisdiction to investigate 
the offence. (Yol 2) 1915 Mad 312 (314) : 15 Cri L Jour 
622 (DB). 

7. Importance of first information. — [I] The 
object of provisions providing for first information 
report, is to obtain early information of alleged oriminal 
activity, to reoord the circumstances before there is 
time for them to be forgotten or embellished. (Vol 32) 

1945 P C 18 (20) : 71 Ind App 203 : I L R (1945) Lah 
1 ; 46 Cri L Jour 413 : I L R (1945) Kar (PC) 89 (PC). 
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Section 154 — Note 7 (contd.) 

[2] The first information should be very carefully 
scrutinized. (Vol 30) 1943 All 216 (217) : 44 Cri L Jour 
555 9 (Vol 11) 1924 Lab 413 (415) : 24 Cri L Jour 

177. 

[3] Delayed information should be viewed with grave 
suspicion. (Vol 30) 1943 All 216 (217) : 44 Cri L Jour 
555 9 (Vol 23) 1936 All 747 (750) : 37 Cri L Jour 1104 
(DB) 9 (’26) 27 Cri L Jour 821 (821) (Lah) 9 (Vol 13) 
1926 Lah 496 (496) : 27 Cri L Jour 903 (DB) 9 (Vol 
11) 1924 Cal 975 (976) : 51 Cal 924 : 26 Cri J. Jour 15 
(DB). 

[4] Delay in giving the information by itself is not 
fatal to the evidentiary value of it unless satisfactory 
reasons for the delay is not forthcoming. (Vol 31) 1944 
Sind 94 (97) : ILB (1943) Kar 294 : 45 Cri L Jour 
526 (DB) 9 (Vol 29) 1942 Bom 71 (78) :I1B (1942) 
Bom 384 : 43 Cri L Jour 529 (FB) 9 (Vol 25) 1938 Lah 
714 (717) : 40 Cri L Jour 261 9 (Vol 11) 1924 Cal 
975 (976) : 51 Cal 924 ; 26 Cri L -Tour 15 (DB) 9 (Vol 
3) 1916 Cal 98 (99) : 42 Cal 784 : 16 Cri L Jour 411 
(DB). (No satisfactory explanation — Held fatal to pro- 
secution.) 

[5] Omission to mention the names of accused where 
there were opportunities to see the offenders in the act 
is a circumstance in favour of the accused. (Vol 17) 
1930 Bom 244 (247) : 31 Cri L Jour 1104 9 (Vol 9) 
1922 Lah 410 (413) : 25 Cri L Jour 533 9 fVol 33) 1946 
Lah 229 (233) (DB). (Raises doubt as to accused’s 
identity.) 9 (’ll) 12 Cri L Jour 551 (552) (DB) (Mad) 
9 (Vol 16) 1929 Nag 222 (222, 223) : 30 Cri L Jour 331 
* (Vol 15) 1928 Oudh 417 (418) : 29 Cri L Jour 9S9 
9 (Vol 15) 1928 Pat 359 (362) : 29 Cri L Jour 374 9 
(Vol 16) 1929 Pat 705 (707) : 31 Cri L Jour 463 (DB) 
9 (Vol 18) 1931 Sind 13 (14) : 32 Cri L Jour 543 (DB). 

[6] Omission or inclusion of the names of accused in 
the report by itself is no conclusive proof either of their 
innoeence or guilt. (Vol 28) 1941 Pat 395 (396) : 42 
Cri L Jour 504. (Omission.) 9 (Vol 15) 1928 Lah 880 
(886) : 29 Cri L Jour 835. (Do.) 9 (Vol 19) 1932 Oudh 
99 (101, 102) : 7 Luck 552 : 33 Cri L Jour 381 (DB). 
(Do.) 9 (Vol 3) 1916 Lah 215 (216) : 17 Cri L Jour 450 
(Inclusion.) 

[7] Omission to mention the names of eye-witnesses 
who are brought forward in trial is a suspicious 
ciroumstance. (Vol 5) 1918 Lah 69 (70) : 1918 Pun 
Re No. 4 Cr : 19 Cri L Jour 613 (DB) 9 (Vol 10) 1923 
Lah 391 (392) : 25 Cri L Jour 264 (DB) 9 (Vol 2 1)1934 
Oudh 315 (317, 318) : 9 Luck 687 : 35 Cri L Jour 836 
(DB). 

[See however (Vol 15) 1928 Lah 507 (509) : 29 Cri 
L Jour 343. (Independent evidence as to their presence 
present — Omission to mention name not a sole ground 
for rejecting the evidence.) 9 (Vol 20) 1933 Lah 1005 
(1006) : 35 Cri L Jour 420 (DB).] 

[But see (Vol 15) 1928 Lah 657 (659) : 29 Cri L 
Jdur 378.] 

[8] No presumption, under S. 114 (g), Evidence Act 
against the prosecutor arises, by the non-examination 
of witness mentioned in the report. (Vol 19) 1932 Cal 
118 (119, 120) : 58 Cal 1335 : 33 Cri L Jour 135 (DB). 

[See however (Vol 13) 1926 Cal 728 (729, 730) : 27 
Cri L Jour 398 (DB). (Where such persons are kept 
back intentionally presumption arises.) 9 (Vol 9) 1922 
Lah 28 (29) 9 (Vol 21) 1934 Cal 458 (459) : 35 Cri L 
Jour 904 (DB). (Witnesses examined interested in pro- 
secution — Failure to examine the witnesses mentioned 
in the first information will tell heavily against prose- 
cution.)] 

[9] Difference between the report and the actual 
evidence tendered in Court raises grave suspicion. (’26) 
27 Cri L Jour 225 (227) (Lah) 9 (Vol 20) 1933 Oudh 
■un' Cam ■ a T.nek BOl : 34 Cri L Jour 498 (DB) 9 


(’ll) 12 Cri L Jour 497 (500) (DB) (Mad) *9 (Vol 18) 
1931 Lah 157 (158) : 32 Cri L Jour 729. 

[10] Minor discrepancies between the report based 
upon hearsay and the evidence of eye-witnesse3 in the 
trial is of no consequence. (Vol 30) 1943 Lah 89 (92) : 
44 Cri L Jour 552 (DB). 

[11] The first information need not contain minute 
details. (Vol 15) 1928 Lah 913 (914) : 30 Cri L Jour 
571 (DB) 9 (Vol 15) 1928 Lah 17 (19) : 8 Lah 605 : 28 
Cri L Jour 983 (DB) 9 (’04) 1 Cri L Jour 708 (709) (DB). 

[12] The prosecution is not tied down rigidly to the 
words in the first information. (Vol II) 1924 Lah 591 
(591) : 25 Cri L Jour 465. 

[13] The terms of the first information, which is 
perhaps given under circumstances of haste and with- 
out knowledge of the true facts, ought not to be viewed 
too narrowly. (’05) 2 Cri C Jour 255 (257) (DB) (Cal). 

[14] The first information report cannot be treated 
as part of substantive evidence and the absence of it is 
no reason to throw out the ease. (Vol 30) : 1943 Oudh 
451 (452) : 45 Cri L Jour 75. 

[15] Inconsistency between first information report 
by complainant and his evidence at trial — Prosecution 
witnesses ought to be asked to • explain in examination- 
in- chief — No weight can be attached to failure of 
defence to cross-examine complainant on the point. 
(Vol 34) 1947 Pat 23 (25) : 25 Pat 298 (DB). 

8. How to use first information report. — [1] 
First information report cannot be used as substantive 
or primary evidence oi the truth of its contents. (Voi 
31) 1944 Cal 323 (323) : I L R (1943) 2 Cal 381 (DB) 
9 (Vol 30) 1943 Cai 647 (648) : 45 Cri L Jour 210 
(DB). (It may of course be used under S. 145, Evidence 
Act.) 9 (Vol 30) 1943 Cal 74 (74) : I L R (1942) 2 Oal 
144 : 44 Cri L Jour 322 (DB). (Report also dying 
declaration — Can be used as such.) 9 (Vol 25) 1938 
Rang 282 (283) : 39 CriLJour 771 (DB). (Do)9(VolS0) 
1943 Cal 612 (613) : 45 Cri L Jour 170 (DB) 9 (Vol 30) 
1943 Oudh 451 (452) : 45 Cri L Jour 75 9 (Vol 29) 
1912 Pat 113 (117) : 21 Pat 153 : 43 Cri L Jour 90 
(DB) 9 (Vol 27) 1940 Ondh 209 (211) : 15 Luck 429 : 
42 Cri L Jour 483 9 (Vol 26) 1939 All 242 (244) : 40 
Cri L Jour 559 : I L R (1939) All 377 9 (’36) 37 Cri L 
Jour 858 (859) (Nag) 9 (Vol 22) 1935 Pesh 165 (167) : 
37 Cri L Jour 225. 

[2] It cannot be substituted for evidenoe given on 
oath and when there is no other evidence, the facts 
mentioned in the information alone cannot be relied 
upon to convict the accused. (Vol 11) 1924 All 164 
(165) : 24 Cri L Jour 812 9 (Vol 25) 1938 Rang 282 
(283) : 39 Cri L Jour 771 (DB) 9 (’02) 26 Mad 191 
(192) 9 (Vol 16) 1929 All 916 (917) : 31 Cri L Jour 7 
9 (Vol 17) 1930 Oudh 249 (249) : 31 Cri L Jour 1025 
9 (Vol 20) 1933 Pesh 94 (96) : 35 Cri L Jour 476 (DB). 

[3] It is misdirection on the part of a Judge to ask 
the jury to accept the statement in the first information 
in preference to the evidence in the ease. (Vol 25) 1938 
Cal 460 (462) : 39 Cri L Jour 674 (DB) ® (’10) 11 Cri 
L Jour 557 (557) (DB) (Cal). 

[4] The first information can be used only to corro- 
borate or contradict the evidence under Ss. 157 and 145 
of the Evidence Act. (Vol 17) 1930 Mad 632 (634) : 53 
Mad 590 : 31 Cri L Jour 712 (DB) 9 (Vol 31) 1944 Cal 
323 (323) : I L R (1943) 2 Cal 381 (DB) 9 (Vol 30) 1943 
Cal 647 (648) : 45 Cri L Jour 210 (DB) 9 (Vol 29) 1942 
Pat 113 (117) : 21 Pat 153 : 43 Cri L Jour 90 (DB) 9 
(Vol 15) 1928 Lah 913 (914) : 30 Cri L Jour 571 (DB) 
9 (Vol 27) 1940 Oudh 209 (211) : 15 Luck 429 : 42 Cri 
L Jour 483 9 (Vol 26) 1939 All 242 (244) : 40 Cri L 
Jour 559 : 1 L R (1939) All 377 9 (’36) 37 On L Jour 
858 (859) (Nag) 9 (Vol 22) 1935 Pesh 165 (168) : 37 Cri 
L Jour 225 (DB) 9 (Vol 12) 1925 All 303 (304) : 47 
All 280 ; 26 Cri L Jour 554 9 (Vol 15) 1928 Lah 507 
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(g 09) : 29 Cri L Jour 348 (DB) © (Yol 21) 1934 Rang 
60 (60) : 35 Cri L Jour 808 © (Vol 33) 1946 Nag 173 
(132) : I L R (1946) Nag 126 (DB). 

[Sec also (Vol 31) 1944 Sind 33 (37, 38):I L B (1944) 
Kar 123 : 45 Cri L Jour 650 (DB). (Information given 
at police outpost in Sind is not first information report 
within this section but can be admitted as corroborative 
evidence.)] 

[See however (Yol 80) 1943 Cal 74 (74) : I L R 
(1942) 2 Cal 144 : 44 Cri L Jour 322 (DB). (The rele- 
vancy of the statements should be clear before they 
can be used.) © (Yol 26) 1939 Ail 242 (244) : 40 Cri L 
Jour 559 : 1 L B (1939) All 877. (Do.) © (Yol 17) 1930 
Lah 450 (452) : 81 Cri L Jour 475 (DB). (The first in- 
formation report is. however, admissible under Evi- 
dence Act, S. 32, cl. (1)) * (Yol IS) 1931 Lah 88 (40) : 
32 Cri L Jour 522 (DB). (The first information report, 
apart from its use under S. 145 or 155, Evidence Act, 
if proved may be of value as one of res gestae.)*{' 02) 5 
Oudh Cas 246 (249) (DB). (Statements made in first 
information report may be admissible under S. 32 of 
the Evidence Act.)] 

[5] Theoretically, the defence can prove the informa- 
tion to impeach the imformant’s credit under S. 155 or 
to contradict him under S. 145. (Yol 26) 1939 All 242 
(244) : 40 Cri L Jour 559 : I L R (1939) All 377©(Vol 
14) 1927 Cal 17 (19) : 54 Cal 237 : 28 Cri L Jour 99 
(D B). 

[6] The first information report can be used to cor- 
roborate or discredit the informant only and not wit- 
nesses other than the informant. (Yol 81) 1944 Cal 328 
(324) :I L R (1948) 2 Cal 381 (DB) © (Vol 28) 1941 Cal 
533 (534) : 42 Cri L Jour 871 (DB). 

[7] Report should be admissible under the other pro- 
visions of the Evidence Act before it can be submitted 
to the jury for consideration and not because the pro- 
secution depends on it. (Yol 30) 1943 Cal 74 (74, 75) : 
I L R (1942) 2 Cal 144 : 44 Cri L Jour 322 (DB). 

[8] The first information report should be placed 
before the jury with proper directions. (Yol 30) 1943 
Cal 74 (75) : I L R (1942) 2 Cal 144:44 Cri L Jour 322 
(D B). 

[9] First information not formally proved by prose- 
cution — Yet defence should not be refused the use of 
it — Prosecution which suggests it is garbled, should 
prove it. (’38) 39 Cri L Jour 917 (922) (DB) (Nag). 

[10] Failure by the police to observe the procedure, 
laid down in this section, does not make the first infor- 
mation report inadmissible in evidence. (Yol 22) 1985 
Pesh 165 (168) : 37 Cri L Jour 225 (DB). (Only effect is 
to make it less certain for corroborating or contra- 
dicting.) 

[11] Unless the informant is examined, the informa- 
tion cannot be put in evidence. (Vol 28) 1941 Bom 146 
(147) : I L R (1941) Bom 333:42 Cri L Jour 519 (DB)© 
(Yol 22) 1935 Pesh 165 (168) ; 87 Cri L Jour 225 (DB) 
©(Vol 7) 1920 Cal 988 (989) : 22 Cri L Jour 410 (DB)© 
(’99) 1 Bom L R 433 (435) (DB) © (Yol 21) 1934 Sind 
100 (101) : 35 Cri L Jour 1832 (DB). 

[See (Yol 32) 1945 P C 18 (20) : 71 Ind App 203 : 
I L R (1945) Lah 1 : 46 Cri L Jour 413 : 1 L R (1945) 
Ear (P C) 89 (P O).] * ; 

[12] An information which is based entirely upon 
hearsay cannot be tendered in evidence by the prosecu- 
tion. CIS) 14 Cri L Jour 593 (593) (Lah)©(Vol 12) 1925 
Lah 418 (419) : 6 Lah 437:26 Cri L Jour 1489 © (’04) 
1 Cri L Jour 62 (65) (DB) (Cal)©(Vol 17) 1930 Sind 211 
(215) : 24 Sind L R 252 : 31 Cri L Jour 1046 (DB) © 
(Yol 12) 1925 Cal 959 (960) : 26 Cri L Jour 579. (Map 
prepared by police on information cannot be used.) 

; , [See also (Vol 28) 1941 Bom 146 (147) ; I L R (1941) 
B33 ; 42 Cri L Jour 519 (DB)©(Yol 28) 1941 Rang 


209 (211): 1941 Rang L R 846:43 Cri L Jour 157 (DB). 
(First information report may be merely hearsay and 
need not necessarily be given by a firsthand knowledge 
of the fact.)] ° 

[13] The real first information should be found and 
that alone is admissible as evidence. (Yol 7) 1920 Cal 
98S (989) : 22 Cri L Jour 410. 

[14] An information recorded under this section is a 
public document and a certified copy of it is admissible 
in evidence. (’93-96) 1 Upp Rur Rul 24 (25), (Dissenting 
from 1872-1892 Low Bur Rul 572.) 

[See (Yol 17) 1930 Lah 1067 (1068).] 

[But see (’72-92) 1872-1SS2 Low Bur Rul 572 
(572).] 

9. First information by accused. — [1] First 
information given by accused himself, when in the 
nature of confession, is admissible in evidence. (Yol 22) 
1935 Bom 26 (27) : 59 Bom 120 : 36 Cri L Jour 539 
(DB) © (’09) 10 Cri L Jour 193 (194) (SB) (Cal) © (’25) 
26 Cri L Jour 1492 (1493) (DB) (Lah) © (Vol 6) 1919 
Lah 466 (409) : 1918 Pun Re No. Cr 86 : 20 Cri L Jour 
83 (DB) © (Vol 10) 1923 Nag 251 (253) : 24 Cri L Jour 
570 (DB) © (»9S)?21 Cal 392 (395). 

[2] Statement made by the accused in the informa- 
tion not amounting to a confession, is admissible. (Yol 
32) 1945 Sind 132 (144) : I L R (1944) Ear 456 (D B)® 
(’21) 22 Cri L Jour 694 (695) (DB) (Lah)©(Vol 8) 1921 
Cal 111 (112) : 22 Cri L Jour 562 (DB). (Preliminary 
narrative If proved held admissible.)©(Vol 28) 1941 Nag 
.86 (89) : I L R (1940) Nag 679:42 Cri L Jour 390 (DB). 
(Do.) ©(Vol 10) 1923 Lah 232 (235) : 25 Cri L Jour 811 
(DB). (Where the Sub-Inspector of Police deposed that 
the accused made a statement to Mm that they were 
present in the fight, such statement is. not confession.) 
©(Yol 4) 1917 P C25 (27) :44 Cal 876 : 44 Ind App 137: 
13 Nag L R 100 : 18 Cri L Jour 471 (P C). (Statement 
by A that B beat him shortly before he murdered JB’s 
wife held admissible in the trial for the murder.) 

[See however (Yol 22) 1935 Bom 26 (28) : 59 Bom 
120 : 36 Cri L Jour 539 (DB). (Admissibility ,of portion 
of report only doubted.)] 

[3] Police-Officer who received the information acts 
objectionably if he asks for the repetition of the in- 
formation in the presence of witnesses. (Yol 28) 1941 
Nag 86 (91) : I L R (1940) Nag 679 : 42 Cri L Jour 
390 (DB). 

10. Duty of the prosecution to tender first in- 
formation report in evidence. — [1 1 The prosecution 
is bound by practice to produce in Court the first in- 
formation given to the police and recorded by them. 
(Yol 11) 1924 Lah 591 (591) : 25 Cri L Jour 465©(’03) 
7 Cal W N 345 (346, 347) (DB) © (Yol 15) 1928 Pat 
359 (361) : 29 Cri L Jour 374 © (Yol 13) 1926 Cal 139 
(144) : 53 Cal 372 : 27 Cri L Jour 266 (DB) © (Yol 21) 
1984 Nag 94 (95, 96) : 35 Cri L Jour 957:30 Nag L Rep 
262. 

[2] The failure to record such statement or the non*, 
production of the information has very serious con- 
sequences as it prejudices the accused and deprives him 
of the right of cross-examination. (Yol 9) 1922 Pat 535 
(539) : 1 Pat 401 : 24 Cri L Jour 129 (DB). 

[See however (Yol 30) 1943 Oudh 451 (452) : 45 
Cri L Jour 75. (Case under S. 323, Penal Code — Failure 
to give information not fatal.)] 

[3] The prosecution is not strictly bound down to the 
case in the first information and the police can show 
that the first information is not accurate (Vol 19) 1932 
Oudh 99 (102) : 33 Cri L Jour 381 : 7 Luck 552 (DB)© 
(’38) 89 Cri L Jour 917 (922) (DB) (Nag)©(Vol 11) 1924 
Lah 591 (591) : 25 Cri L Jour 465. 

[4] The prosecution need not examine all the wit- 
nesses mentioned in the first informationxeport. (Yol 29) 
1942 Oudh 60 (66) : 43 Cri L Jour 115. 
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a i55. ( 1 ) When information is given to an officer in charge of a police-station of the com- 
In formation mission within the limits of such station of a non-cognizable offence, he shall enter 
in non-cogniz* in a book to be kept as aforesaid the substance of such information and refer the 
able cases. informant to the Magistrate. 

Investigation (2) No police-officer shall investigate a non-cognizable ease without the 
into non-cogm s- order of a Magistrate of the first or second class having power to try such case or 
able cases. commit the same for trial, or of a Presidency Magistrate. 

( 3 ) Any police-officer receiving such order may exercise the same powers in respect of the 
investigation (except the power to arrest without warrant) as an officer in charge of a police-station 
may exercise in a cognizable case. 

[1882 — 8. 155; 1872— Ss. 110, 111, 113; I86I—S3. 133, 134.] 

[a] This section, so far as it applied to the police in the town of Bombay, was repealed by the City of Bombay 
Police Act, 1902 (Bom, 4 [IV] of 1902), S. 2 (I) and Sch. A. 


Section 154 (contd.) 

11. Grant of copies of first information. — [1] 
The accused is entitled to have a copy of the informa- 
tion which can be had under the orders of the Court or 
a superior to the officer in charge of the police station. 
(Vol 29) 1942 Bom 121 (122) : 48 Cri L Jour 621 (FB) 
*(Vol 24) 1937 Bind 303 (303) : 39 Cri L Jour 57 (DB). 

12. Effect of giving false information under this 
section. — [1] For giving false information under this 
section punishment under B. 182 or 211, Penal Code 
may he inflicted. (’06) 4 Cri L Jour 68 (69) (DB) (Cal)* 
(Vol 6) 1919 All 159 (159) : 20 Cri L Jour 114*(Vol 5) 

1918 All 85 (85) : 19 Cri L Jour 895 * (Vol 17) 1930 
Oudh 414 (414) * (’08) 1 Weir 122 (122) (DB) * ( 5 05) 
2 Cri L Jour 171 (175) : 32 Cal 180 (DB). 

[See (Vol 23) 1936 Sind 94 (97) : 30 Sind L R 75 : 
37 Cri L Jour 870 (DB). (Section 182, Penal Code 
is not confined to information falling under S. 154, 
Criminal P. C.)] 

[2] Where the information is referred a3 false but 
the informant presses his case before the Magistrate, he 
cannot be prosecuted before the Magistrate disposes of 
the case. (Vol 19) 1932 Cal 550 (551) : 33 Cri L Jour 
724 (DB) * (Vol 20) 1933 Cal 614 (615) : 34 Cri L Jour 
1077. 

[But see (Vol 18) 1931 Cal 634 (635) : 58 Cal 1065 : 
32 Cri L Jour 1241*(>84) 7 Mad 292 (294, 295) (DB)J 

[3] A mere expression of suspicion without any 
definite charge will not make a person liable for pro- 
secution. (12) 13 Cri L Jour 303 (804) (Mad) * (’05) 2 
Cri L Jour 66 (72) ; 1905 Pun Re No. 12 Cr * (Vol 6) 

1919 Cal 501 (502) : 19 Cri L Jour 336 (DB) * (Vol 7) 

1920 All 196 (197) : 21 Cri L Jour 576. 

[4] A , person can be charged for abetment if he 
instigates another to give false information. (’03) 7 
Cal W N 556 (558) (DB). 

[5] False information given to screen offender — In- 
formant punishable under S. 211 in addition to Ss. 201 
and 203, Penal Code. (Vol 6) 1919 Cal 679 (680) : 46 
Cal 427 : 19 Cri L Jour 903 (DB). 

[6] The informant is not liable to be prosecuted 
under S. 198, Penal Code, for giving false information. 
(MB) 14 Cri L Jour 56 (56) : 35 All 102 * (>95) 17 All 
436 (437) (DB). 

[7] Person defamed by the information given to the 
police can prosecute the informant under S- 500, Penal 
Code as well. (Vol 4) 1917 Mad 600 (602) : 17 Cri L Jour 
381*(Vol 13) 1926 Lah 278 (278) : 27 Cri L Jour 899* 
(Vol 11) 1924 All 535 (536) *. 46 All 671 (FB). (Con- 
firming on appeal (Vol 10) 1923 All 167.) 

{8] A suit for damages for malicious prosecution will 
fie against the informant to the police. (Vol 6) 1919 
Cpp Bur 37 (37, 38) : 3 Upp Bur Rul 67, (Information 
iherely on expression of honest opinion to police — 
Police left' to take action as they chose — No damages 


can be recovered.) * (Vol 7) 1920 Pat 489 (490) (DB) * 
(Vol 7) 1920 Mad 789 (790) (DB)*(Vol G) 1919 Mad 229 
{230, 231) : 42 Mad 880 (DB) * (Vol 1) 1914 Lah 531 
(533) : 1915 Pun Re No. l*(Vol 2) 1915 All 51 (53). 

[See however (Vol 7) 1920 Mad 712 (713) (DB),] 

[9] The informant can be ordered to pay compensa- 
tion to the accused under S. 250. (Vol 7) 1920 Bind 73 
(74) : IB Sind L R 166 s 21 Cri L Jour 49 (DB). 

13. Effect of the police-officer in charge record- 
ing first information falsely. — [1] A police- officer who 
records the first information falsely is liable to be 
punished under Ss. 177 and 218, Penal Code. ( J 97) 20 
All 151 (153, 154) (DB) * (’99) 27 Cal 144 (150, 151) 
(DB) * (Vol 18) 1931 Pat 150 (152) : 3*2 Cri L Jour 638 
(DB)*(Vol 21) 1934 Sind 6 (9, 10) : 35 Cri L Jour 736 
(DB). (Stating that the report was recorded before 
visiting scene of occurrence while in fact it was drawn 
up afterwards.) 

[2] Defamatory statement by police-officer in the 
false report — He can be prosecuted under S. 500, Penal 
Code. (Voi 17) 1930 Lah 159 (163) : 31 Cri L Jour 584. 

14. Power of High Court to interfere under 
section 561A. — [1] The exercise by the police of the 
statutory right of investigation under S. 154 and S. 156 
cannot be interfered with by the High Court under 
S. 561A. (Vol 32) 1945 P C 18 (22) : 71 Ind App 203 : 

I L R (1945) Lah 1 : 46 Cri L Jour 418 : I L R (1945) 
Kar (P C) 89 (PC). 

SECTION 155 — SYNOPSIS. 

1. Applicability of the section to presidency towns. 

2. Procedure when information is given. 

3. Who can » order an investigation — Sub-sec- 

tion (2). 

4. Order for investigation. 

5. Powers and duties of the police under sub-sec- 

tion (3). 

6. Report under this section, whether a public 

document. 

1. Applicability of tithe section to presidency^ 
towns. — [1] This section applies to the police in the 
town of Calcutta. (’88) 15 Cal 595 (606) (FB) *(Vol 12) 
1925 Cal 587 (589) : 52 Cal 67 : 26 Cri L Jour 782. 

2. Procedure when information is given. — [1] 
Failure to enter or entering information falsely is 
punishable under S. 177, Penal Code. ( 5 97) 20 All 
151 (153, 154) (DB) * (Vol 17) 1930 Lah 159 (162) : 
31 Cri L Jour 584. 

[2] The object of the section is to inform the Magis- 
trate of the district and the District Superintendent of 
Police of the offences which have been reported at the 
police-station. (*97) 20 All 151 (154) (DB). 

[3] The information givep to the police-officer in res- 
pect of a non-cognizable onence cannot amount to an 
institution of oriminal proceedings within the meaning 
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156. (1) Any officer In charge of a police-station may, without the order of a Magistrate, 
Investigation investigate any cognizable case which a Court having jurisdiction over the local 
into * cognisable area within the limits of such station would have power to inquire into or try 
cases. under the provisions of Chapter XY relating to the place of inquiry or trial. 


Section 155 — Note 2 (contd.) 

of S. 211, Penal Code. tVoi 19} 1932 Cal 511 (512) : 
59 Cal 331 : 38 Or: L Jour 631 (DB). 

[4] A chargo under S, 182, Penal Code cannot 
be brought against the informant the ground that 
information was false. (Vol 19) 1932 Pat 170 (170) : 33 
Cri L Jour 314 * (Vol 20) 1933 Oudh 374 (375) : 34 
Cri L Jour 1149. 

[But see (Vol 27) 1940 Oudh 413 (414) : 41 Cri L 
Jour 778 : 16 Luck 55 (DB).] 

[5] The police-officer has no power to take proceedings 
by himself without an express order from a Magistrate. 
tVol 19) 1932 Cal 511 (511): 59 Cal 334 : 33 Cri L Jour 
631 (DB) * (Vol 20) 1933 Oudh 374 (375) : 34 Cri L 
Jour 1149* (Vol 19) 1932 Pat 170 (170) : 33 Cri L Jour 
314, 

[6] After entering information in the diary the police- 
officer should refer the information to the Magistrate. 
(Vol 29) 1942 Cal 593 (597) : 44 Cri L Jour 145 : ILR 
(1942) 1 Cal 486 (DB) * (’02) 26 Bom 150 (156) (FB) 
* (Vol 14) 1927 Bom 440 (441) : 51 Bom 498 : 28 Cri 
L Jour 939 (DB). 

[7] The police-officer may report the case to the 
Magistrate for orders under sub-s. (2) in addition to the 
referring the informant to the Magistrate. (’10) 11 Cri 
L Jour 156 (156) (DB) (Mad) * (Vol 17) 1930 Lah 159 
(162, 163) : 31 Cri L Jour 584 * (Vol 18) 1931 Oudh 
172 (174) : 32 Cri L Jour 860 : 6 Luck 668, 

3. Who can order an investigation — Sub-sec- 
tion (2).— [1] District Magistrate can order an investiga- 
tion into a case under S. 294A, Penal Code, even though 
such offence cannot be tried without a complaint from 
the Provincial Government. (Vol 19) 1932 Lah 581 (581): 
33 Cri L Jour 678. 

4. Order for investigation. — [1] It is open to the 
Magistrate to order an investigation when he receives a 
police-report in a non-eognizable case. ( , 68) 10 Suth 
W R Cr 49 (49, 50) (DB) * (’88) 12 Bom 161 (163) 
(DB). 

[2] Investigation may be ordered even if Magistrate 
has reason for doubting correctness of report. (Vol 1) 
1914 Upp Bur 31 (31) ; 2 Upp Bur Rul 19 : 16 Cri L 
Jour 97. 

[3] The police-officer Is bound to make the investiga- 
tion. (’68) 1868 Pun Re No. 21 Cr, p. 51 (51) (DB). 

[4] It is only under the orders of a Magistrate that 
the police can investigate into a non-cognizable offence. 
(Vol 32) 1945 P C 18 (19) : 46 Cri L Jour 413 : 71 Ind 
App 203 : ILR (1945) Lah 1 : ILR (1945) Ear (P C) 89 
(P C)*(Vol 30) 1943 Lah 28 (30) : ILR (1943) Lah 805: 
44 Cri L Jour 301 (DB) * (Vol 29) 1942 Cal 593 (597) : 

*“I L R (1942) 1 Cal 436 : 44 Cri L Jour 145 (DB) * 
(Vol 28) 1941 Pat 395 (397): 42 Cri L Jour 504*(Vol27) 
1940 Oudh 413 (414) : 16 Luck 55 ; 41 Cri L Jour 778 
(DB). 

[5] Non-cognizable case investigated by police with- 
out orders — It may be tried by the Magistrate, (Vol 26) 
1939 Rang 273 (274) : 40 Cri L Jour 799. 

[6] An order for investigation can be made in respect 
Of offences under any local or special law. (’70) 14 Suth 
•W R Cr 41 (44). 

pi Order by District Magistrate to an officer of the 
odminal investigation department to make a confiden- 
tial enquiry for the purpose of ascertaining whether any 
. grounds exist for instituting criminal proceedings, is not 
; , order for investigation under tine section. (Yd 14) 
BomSGl (509) : 28 On t Jour 1012 (DB), 


[8] An order for investigation in a particular non- 
cognizable ease cannot be used to investigate a separate 
non-cognizable case. (Vol 30) 1943 Lah 28 (30) : ILR 
(1943) Lah 805 : 44 Cri L Jour 801 (DB). 

5. Powers and duties of the police under sub- 
section (3). — [1] Investigation under this chapter in- 
cludes investigation under sub-s. (3) of this section. 
(Vol 29) 1942 Cal 593 (597) : I L R (1942) 1 Cal 436 : 
44 Cri L Jour 145 (DB) * (Vol IS) 1931 All 263 (264) : 
53 All 407 : 32 Cri L Jour 465. 

[2] Police-officer authorised to investigate non- 
cognizable eases under the provisions of the Opium Act 
— The investigation is not one under Chapter XIV. 
(Vol 29)^1942 Cal 593 (597) : 44 Cri L Jour 145 ; I L R 
(1942) 1 Cal 436 (DB). 

[3] A police-officer, empowered to investigate, can: — 

(a) Exercise powers conferred by S. 161, ( 5 S3) 8 Bom 
216 (219) (DB). 

(b) Record statements under S. 162. (Vol 6) 1919 All. 
276 (277) ; 41 All 311 : 20 Cri L Jour 231. 

(c) Make a search under S. 165. (Vol 19) 1932 Lah 
581 (582) : 33 Cri L Jour 678. 

(d) Send up a charge sheet or report that the evidence 
is insufficient. (’12) 13 Cri L Jour 691 (692) (DB) (Cal), 

[4] It is the duty of the police-officer to keep a diary 
of the proceedings in investigation under S. 172. (Vol 5) 
1918 Lah 171 (175) : 19 Cri L Jour 517 : 1918 Pun Re 
No 16 Cr. 

[5] After the investigation the police-officer should 
send in a report of the investigation under S. 173, even 
if the order of the Magistrate is silent as to such report. 
(Vol 2) 1915 Bom 80 (80) : 16 Cri L Jour 161*(*13) 14 
Cri L Jour 218 (218, 219) (All). 

[6] The power to arrest without warrant is expressly 
taken away by this section, (’97-01) 1 Upp Bur Rul 
81 (33)*(’83) 1 Weir 343 (343), 

[7] Arrest without warrant is illegal. (’83) 1 Weir 
343 (843). 

[8] The police officer exercising powers under this 
sub-section need not be an officer in charge of a 
police-station. (Vol 30) 1943 Lah 28 (31) : ILR (1943) 
Lah 805 : 44 Cri L Jour 301 (DB). 

6. Report under this section, whether a public 
document. — [1] Report under this section is a public 
document and is admissible in evidence. (Vol 17) 1930 
Lah 1067 (1068). 

SECTION 156 — SYNOPSIS. 

1. “Cognizable case/* 

2. Officer in charge of a police-station. 

3. Territorial limits to the power of investigation. 

4. Offences requiring sanction. 

5. Irregularities in investigation— Sub-section (2). 

6. Order for investigation— Sub-section (3). 

7. Sessions Judge — Power to order investigation, 

8. Powers and duties of the police in investiga- 
tion. 

1. “Cognizable case/’ — [1] The power to in- 
vestigate extends to any oongnizable case. It is not 
limit ted to offence only. (’93) 1893 All W N 124 (124) 
(DB). (Person arrested under S, 55 (c).) 

[2] The power is not limited by any condition that 
the police-officer should have something written before 
he can take action, (Vol 32) 1945 P C 18 (20) :48 Cri 
L Jour 413 : 71 Ind App 208 : I L R (1945) Lah 1 ; 
I L R (1945) Kar (PC) 89 (PC). 

2. Officer in charge of a police-station, — [1J 
An Inspector of the provincial criminal 1 investigation 
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(2 ) No proceeding of a police-officer in any such case shall at any stage be called in question 
on the ground that the case was one which such officer was not empowered under this section to 
investigate. 

! 8) Any Magistrate empowered under section 190 may order such an investigation as above- 
mentioned. 

[1882 -S. 156; 1872— Ss. 109, 114 paras 2, 3.] 


Section 156 — Note 2 (coiitd.) 

department can make an investigation under this 
section. (12) 13 CriL Jour 303 (316, 317) ; 35 Mad 247 
(SB) « (12) 13 Cri L Jour 352 (362, 38S) : 85 Mad 
397 (JLTB). 

[2] If the officer-in-charge of the police-station is ill, 
the nest in the rank who is in charge of the station 
then, can investigate, even though he is not generally 
empowered to investigate cognizable cases. (Vol 10) 
1923 Pat 547 (549) ; 2 Pat 379 : 24 Cri L Jour 375. 

[3] In serious cases, such as of rioting, it is desirable 
that investigation is made by a seuior officer. (Yol 20) 
1933 Lab 871 (876) : 35 Cri L Jour 137. 

3. Territorial limits to the power of investiga- 
tion. — [1] Where a girl is taken away from her 
husband’s house in district M and is broght to district 
D, the police at D can investigate into the crime. (Yol 
20) 1933 All 665 (666) : 55 Ah 977 ; 34 Cri L Jour 
1215. 

4. Offences requiring sanction. — [1] The police 
have a statutory right to investigate a cognizable 
offence without the sanction of any Court. (Yol 32) 
1945 P C 18 (21, 22) : 71 Ind App 203 : I L R (1945) 
Lah 1 : 46 Cri L Jour 413 :1LB (1945) Kar (PC) 
89 (PC). 

[2] A Magistrate has no power to cancel the fisrt 
information report for want of sanction or to direct 
the stay of investigation till the sanction is obtained. 
(Yol 32) 1945 Cal 385 (886, 387) : I L E (1944) 2 Cal 
183 : 47 Cri L Jour 142 (DB). 

[3] High Court has no power to quash the investiga- 
tion not sanctioned in the exercise of its inherent 
powers. (Yol 32) 1945 P C 18 (21, 22) : 71 Ind App 
208 : I L E (1945) Lah 1 : 46 Cri L Jour 413 : I L E 
(1945) Kar (P C) 89 (PC), 

5. Irregularities in investigation— Sub-section 
(2). — [1] The principle underlying sub-s. (2) is that 
a conviction or acquittal does not depend upon the 
question what particular officer actually conducts the 
investigation which results in the trial. That is deter- 
mined mainly by the evidence that is given at the trial. 
(Vol 15) 1928 Bom 162 (165) : 52 Bom 238 : 29 Cr L J 
551 (DB). 

[2] The failure to properly investigate cannot vitiate 
the trial. If there is anything suspicious in the inves- 
tigation, it is for the Court to consider the same in 
determining the truth of the charge. (Yol 18) 1931 Pat 
150 (152) : 32 Cri L Jour 638 (DB). 

6. Order for investigation — Sub-section (3). 
t[ 1] Where no complaint has been made to a Magis- 
trate, but the latter gets information in respect of any 
cognizable case, he may order the police to investigate 
it. (’06) 4 CriL Jour 183 (190, 191, 192) (DB) 
(Bom). 

[2] Where a complaint has been made in respect of 
any offence and the Magistrate considers, before the 
issue of process to the accused that the matter should 
be investigated, he should order such investigation 
under S. 202, and not under this sub-section. (Yol 13) 
1926 Cal 586 (587) : 58 Cal 650 : 27 Cri L Jour 602 
(D$) * (Vol 27) 1940 Sind 215 (216) : I L E (1940) Kar 
481 ; 42 Cri L Jour 162 (DB) * (Vol 16) 1929 Bom 72 
(78, 74) : 53 Bom 889 : 30 Cri L Jour 781 (DB). 


[3] This sub-seeticu does not provide an alternative 
procedure to that laid down in S. 202. (Vol 27) I94C 
Sind 215 (216) : I L E (1940) Kar 431 : 42 Cri L Jour 
162 (DB) # (Yol 15) 1928 Mad 1268 (1269) : 30 CrL 
L Jour 326 * (Yol 20) 1933 Sind 13G (137, 13b) : 27 
Sind L E 67 : 34 Cri L Jour 763 (DB). 

[41 Id is the duty of the Magistrate to examine the 
complainant and follow the procedure laid down in 
Chap. XYI. (Yol 27) 1940 Sind 215 (217) ; ILE (1940) 
Kar 431 : 42 Cri L Jour 162 (DB). 

[5] A Magistrate has no power to order an investiga- 
tion after the issue of process to the accused. It is 
incumbent upon him to proceed in accordance with 
Chap. XXI and hear the evidence. (Yol 29) 1942 Lah 
256 (256, 257) : I L E (1948) Lah 726 : 43 Cri L Jour 
865 (DB). 

7. Sessions Judge — Power to order investi- 
gation. — [1] A Sessions Judge cannot direct the 
police to make an investigation. (TO) 11 Cri L Jour 830 
(830, 331) : 1910 Pun Ee No. 11 Cr, 

8. Powers and duties of the police in investi- 
gation. — [1] It is the duty of the police in making an 
investigation to discover the truth and not simply to 
obtain evidence for the purpose of securing a conviction. 
(Yol 20) 1933 All 314 (317): 55 All 379 : 34 Cri L Jour 
689 (DB). 

[2] Investigation should not be merely to extract 
admissions from the suspect. (Vol 27) 1940 Nag 186 
(191) : I L E (W0) Nag 232 : 41 Cri L Jour 757. 

[3] The police in conducting the investigation must 

act in such a way as to inspire full confidence in every 
body concerned. (Yol 21) 1934 Lah 692 (693) 36 

Cri L Jour 679 * (Vol 20) 1933 Lah 871 (876) ; 35 
Cri L Jour 137. 

[4] A general power to enter houses indiscriminately 
in the neighbourhood of the place where a cognizable 
offence may have been committed is not contemplated 
by this section. (Yol 15) 1928 All 185 (186) : 29 Cri 
L Jour 272. 

[5] The number of investigations into a crime is not 
limited by law, and where one has been complete an- 
other may be begun on fresh information received. (Yol 
6) 1919 Mad 751 (752) : 19 Cri L Jour 901 (DB) * (Yol 
19) 1932 Lah 103 (108, 109) : 33 Cri L Jour 97 
(DB). 

[But see (Yol 19) 1932 Lah 611 (612, 613) : 83 
Cri L Jour 912, (Charge framed in a challan case — 
District Magistrate’s order to police for a further inves- 
gation was held improper.)] 

[6] The investigating officer is a material witness for 
the prosecution and his non-production is a serious 
omission which cannot but throw suspicion on the whole 
prosecution case, (Vol 9) 1922 Pat 582 (584, 5S5) : 1 
Pat 630 : 24 Cri L Jour 91 (DB). 

[7] It is desirable that the investigating officer cor- 
roborates the result of his investigation by independent 
evidence. (Yol 4) 1917 All 224 (228) : 18 Cri L Jour 
1028 (DB). 

[8] The practice of engineering an offence, £by an 
investigating officer, in order to find out whether 
a person when tempted will commit an offence is to be 
strongly deprecated, (Yol 3) 1916 All 242 (243) : 17 Cri 
L Jour 139, 
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157o (1 } If, from information received or otherwise, an officer in charge of a police-station 
Procedure where has reason to suspect the commission of an offence which he is empowered 
cognizable offence under section 156 to investigate, he shall forthwith send a report of the same to 
suspected. a Magistrate empowered to take cognizance of such offence upon a police- 

report, and shall proceed in person, or shall depute one of his subordinate officers a [nofc being below 
such rank as the b [Provincial Government] may, by general or special order, prescribe in this 
behalf] to proceed, to the spot, to investigate the facts and circumstances of the case, c [and, if 
necessary, to take measures] for the discovery and arrest of the offender : 

Provided as follows : 


Where local invetfic,a- (a) when any information as to the commission of any such offence 
tion dispensed with. is given against any person by name and the case is not of a 

serious nature, the officer in charge of a police -station need not 
proceed in person or depute a subordinate officer to make an 
investigation on the spot ; 

(b) if it appears to the officer in charge of a police station that there 
is no sufficient ground for entering on an investigation, he shall 
not investigate the case. 

(2) In each of the cases mentioned in clauses (a) and (b) of the proviso to sub-section (1) } the 
officer in charge of the police-station shall state in his said report his reasons for not fully com- 
plying with the requirements of that sub-section, a [and, in the case mentioned in clause (b), such 
officer shall also forthwith notify to the informant, if any, in such manner as may be prescribed 
by the b [Provincial Government] the fact that he will not investigate the case or cause it to be 
investigated.] 


Where police-officer in 
charge sees no sufficient 
ground for investigation . 


[1882 — S. 157; 1872— S. 114 para 1 , Ss. 116, 117; 1861— Ss. 1S5, 136, 137.] 

[a] Inserted by the Code of Criminal Procedure (Amendment) Act, 1928 (18 [XVIII] of 1923), S. 32. [b] Sub- 

stituted by A. 0. for “Local Government”, [c] Substituted by Act 18 of 1923, S. S2 for “and to take such 
measures as may be necessary.” 


Section 157 — Note 1 

[1] This section does not apply to the City of Bom- 
bay and Calcutta. (Vol 27) 1940 Cal 97 (108) : I L R 
(1940) 1 Cal 231 : 41 Cri L Jour 329 (DB) £ (’97) 21 
Bom 495 (498, 499) « (’88) 15 Cal 595 (606) (FB). 

[2] The words "from information received” refer to 
the information furnished and recorded under S. 154, 
(’10) 11 Cri L Jour 201 (201) (DB). 

[3] The words “or otherwise” are wide enough to 
include even information derived from a telegram or 
village gossip. (Vol 2) 1915 Mad 312 (313) : 15 Cri L 
Jour 622 (DB). 

[4] Investigation may be commenced even when 
police are led to believe through their own knowledge 
or by mean3 of credible though informal intelligence 
that a cognizable offence has been committed. (Vol 32) 
1945 P C IS (20) : 46 Cri L Jour 413:71 Ind App 203: 
I L R (1945) Lah 1 : 1 L R (1945) Ear (P C) 89 (PC). 

[5] Where the police came to know of a complaint 
which had been made to a Magistrate, such knowledge 
is sufficient on which they could proceed to investigate. 
(Vol 10) 1923 Pat 547 (549) : 2 Pat 879 : 24 Cri L 
Jour 375 (D B). 

[6] This section provides for the making of a report 
by the police to the Magistrate before investigation 
which is called an "occurrence report.” (’99) 1899 All 
W N 87 (89). 

J7] The object of the report under this section is to 
enable a Magistrate to have early information of every 
serious, crime so that he may be in a position to act if 
necessary under section 159. (Vol 18) 1981 Pat 150 
<151) : 32 Cri L Jour 638 (DB). 

, [8] The omission to send the "occurrence report” can* 
not vitiate a trial in the absence of prejudice to the ac- 
cused. CIO) 11 Cri L Jour 498 (499) : 4 Sind L R 88 
<DB)*(Vol 18) 1931 Pat 150 (1$1, 152) : 32 Cri L Jour 
:638 (DB). 

; [91 Police Officers hearing village gossip or receiving 


anonymous petitions — Few enquiries to ascertain if 
formal investigation desirable — Such enquiries are not 
"investigation.” (Vol 2) 1915 Mad 812 (314):15 Cri L 
Jour 622 (DB). 

[10] There is nothing to prevent the police of one 
station from acting in the jurisdiction of another police- 
station. (Vol 2) 1915 Lah 376 (377) : 1915 Run Re No. 
12 Cr : 16 Cri L Jour 551. 

[11] The object of investigation is to search for the 
truth and not to collect evidence to secure a conviction. 
(Vol 20) 1933 All 314 (317) : 55 All 879:34 Cri L Jour 
689 (DB). 

[12] The officer in charge of police-station is not 
bound to act on the information. (Vol 11) 1924 All 535 
(535) : 46 All 671 (FB) * (’71) 16 Suth W R Cr Cir 7. 

[13] An Inspector of the Criminal Investigation De- 
partment is an officer superior in rank to an officer in 
charge of a police-station and can make an investigation. 
(’12) IB Cri L Jour 305 (816, 317): 35 Mad 247 (SB). 

[14] The occurrence report is not an act or record of 
acts of a public officer and is. therefore, not a public 
document and that an accused is not entitled either to 
obtain a copy of it or to inspect it before it is filed, (*97) 
20 Mad 189 (196, 205) (FB) g (Vol 18) 1931 Pat 150 
(151) : 32 Cri L Jour 638 (DB). 

[15] A police constable deputed is not empowered to 
enter, without warrant, a house in search of property 
though he might do so in search of the person who is 
charged with cognizable offence. (’70) 7 Bom H C R Cr 
50 (52). (Case under the provisions of the Code of 1861 
corresponding to this section.) 

[16] Delay in investigation causes serious prejudice 
to an accused person. (Vol 19) 1932 Lah 345 (847) : 13 
Lah 573 : 33 Cri L Jour 220 (DB). 

[17] When there is any delay in investigation, it is 
the duty of a Court to enquire fully iuto the circum- 
stances of the delay and consider its bearing upon the 
case. (1900) 2 Bom L R 1092 (1094) (DB). 
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158. (1) Every report sent to a Magistrate under section 157 shall, if the a [ Provincial 
Reports under Government] so directs, be submitted through sneh superior officer of police 
section 167 how as the 3 [Provincial Government], by general or special order, appoints in 
submitted. thai bs half. 

(2) Such superior officer may give such instructions to the officer in chargs of the police- 
station at he thinks fit, and shall, after recording such instructions on such report, transmit the 
same -without delay to the Magistrate. 

[1882— S. 15S; 1872— S. 117 para 2.] 

[a] Substituted by A. 0. for ‘'Local Government” 

153. Such Magistrate, on receiving such report, may direct an investigation or, if he thinks 
Power to hold investi- fit. at once proceed, or depute any Magistrate subordinate to him to 
gation or preliminary proceed, h) held a preliminary inquiry into, or otherwise to dispose of, the 
inquiry. case in manner provided ir irfis Code. 

[1882— S. 159; 1372— 3. 115; 1861— S. 135.] 

160. Any police-officer making an investigation under this Chapter may, by order in writing, 
Police-officer's poicer require the attendance before himself of any person being within the 
to require attendance of limits of his own or any adjoining station who, from the information given 
witnesses. 0 r Q^erwise, appears to be acquainted with the circumstances of the case; 


and such person shall attend as so required. 

[1882— S. 160; 1872— S. 318; 1861— S. 144.] 

Section 158 — Note 1 

[1] This section does not apply to police of Cal- 
cutta and Bombay. (Vol 27) 1940 Cal 97 (103) : I LB 
(1940) 1 Cal 231 : 41 Cri L Jour 829 (DB) * ( S SS) 15 
Cal 595 (606) (FB) * (’97) 21 Bom 495 (499). 

Section 159 — Note 1 

[1] The holding of an inquiry under this section on 
a final report under S. 173 after investigation will be 
without jurisdiction. (’99) 1899 All W N 87 (S9) I 5&{X900) 
4 Cal W N 351 (352) (DB) « (’09) 10 Cri L Jour 424 
(426) : 32 All 30 (DB) « (’04) 1 Cri L Jour 539 (540) ; 
1904 TJpp Bur Bui 1st Qr Cr P C 4. 

[2] The Magistrate has no power to proceed against 
the informant under this section. ( J 04) 1 Cri L Jour 539 
(540) : 1904 Upp Bar Bul v lst Qr. Cr P C 4. 

[3] A Magistrate having before him a police -report 
submitted to him may determine as he thinks fit, either 
to take no farther steps, or to take cognizance of the 
offence under S. 190 (1) (b) or proceed under S. 203. 
078) 2 Weir 119 (119), 

[4] A subordinate Magistrate deputed to investigate 
a case and to record the evidence ot the'witnesses for the 
purposes of a preliminary enquiry has no power to ques- 
tion the accused and record his statement under S. 364. 
(’98) 2 Cal W N 702 (708) (DB). 

[5] Inquiry not held by officer suggested by Magis- 
trate in his order — Submission of charge sheet by in- 
vestigating police is not illegal. (Yol 22) 1935 Cai 731 
.(732) : 62 Cal 469 : 37 Cri L Jour 139 (DB). 

[6] The expression '‘preliminary inquiry” is used in 
a sense different from that in S. 288. (Yol 9) 1922 Mad 
40 (41) : 45 Mad 230 : 23 Cri L Joirr 680 (DB). 

[7] On receipt of the report of a preliminary enquiry, 
the Magistrate should proceed in the same way as he 
would deal with a report received from a police-officer. 
(’03) 30 Cal 923 (926) (DB). 

SECTION 160 — SYNOPSIS. 

1. Scope and object of the section. 

2. “Any police-officer making an investigation.” 

3. “By order in writing.” 

4. Who can be summoned under this section. 

5. Service of order in writing. 

6. Production of documents. 

, . 7. “Before himself.” 


8. “Such person shall attend.” 

9. Effect of disobedience of summons. 

10. Power of District Magistrate. 

1. Scope and object of the section. — [1] This 
section aims at securing the attendance of persons who 
would supply the necessary information in regard to the 
commission of an offence and who would be examined 
as witnesses in the enquiry or trial to be held in regard 
to the said offence. (Yol 16) 1929 Nag 17 (20) : 24 Nag 
L B 158:30 Cri L Jour 258 (FB)*(’81) 7 Cal 121 (126) 
(FB) * (’84) 7 Mad 274 (275) (FB) © (1900) 27 Cal 295 
(302) (DB). 

[2] Any one who is present at the time of investiga- 
tion, if acquainted with the circumstances of the case, 
may be examined though not summoned. (Yol 17) 1930 
Pat 510 (512) : 9 Pat 577 : 31 Cri L Jour 1123. 

[3] This section dees not apply to the police in Cal- 
cutta. (Yol 27) 1940 Cal 97 (103) ; 41 Cri L Jour 329 : 
IDE (1940) 1 Cal 231 (DB). 

2. “Any police-officer making an investiga- 
tion”, — [1] The evidence of a witness called by e 
Head Constable not making an investigation would no 1 
form the basis of a charge under S. 191 or S. 192 of the 
Penal Code. (’89) 16 Cal 349 (354, 355) (DB) © (*85 
1885 All VVN 43(44). 

3. “By order in writing.” — [1] Disobedience o, 
a verbal order to appear before the police officer is no 1 
punishable. (Vol 27) 1940 Nag 186 (189) : I L B(1940 
Nag. 232 : 41 Cri L Jour 757©{’ 95) 1 Weir 86 (86). 

[2] Constable asking a person to accompany hin 
without an order in writing by the investigating office 
— Constable cannot be said to act in the discharge of hi 
duty and assault on him is not offence under S. 353 
Penal Code. (Yol 5) 1918 Nag 137 (137) : 20 Gri I 
Jour 48. 

[8], Absence of an order in writing though an irre 
gularity will have no effect at all if such irregularity ha 
been waived by the persons ordered to obey the orde 1 
(Vol 27) 1940 Nag 186 (189) ; ILR (1940) Nag 232 ; 4 
Cri L Jour 757. 

4. Who can be summoned under this sectioi 
— [1] The words “any person” must be given the 
plain meaning and include a person who may be su 
sequenfcly accused. (Yol 26) 1939 P C 47 (51) : I L 
(1939) Kar (P C) 123 : 66 Ind App 66 : 18 Pat 234 

330 & 831 A. M. 
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161c (1 ' Any police-officer making an investigation under this Chapter a [or any police-officei 
Examination not below such rank as the ^Provincial Government] may, by general or special 
of witnesses by order, prescribe in this behalf, acting on the requisition of such officer] may examine 
police. orally any person supposed to be acquainted with the facts and circumstances oi 

the case. 

(2) Such person shall be bound to answer all questions relating to such ease put to him by 
such officer, other than questions the answers to which would have a tendency to expose him to a 
criminal charge or to a penalty or forfeiture. 

c [(3) The police-officer may reduce inlo writing any statement made to him in the course of 
an examination under this section, and if he does so he shall make a separate record of the state- 
ment, of each such person whose statement he records.] 

[1882 — S. 161; 187*3— fig. IIS, 119 paras. 1, 2, 121; 1861— S. 145.] 

[a] Inserted by the Code of Criminal Procedure (Amendment) Act, 1923 (18 [XVIII] of 1923). S S3, 
[b] Substituted by A. 0. for “Local Government.” [c] Sub-section (3) was added by the Code of Criminal 
Procedure (Amendment) Act, 1945 (2 [II] of 1945), S. 2. [29-3-1945.] 


Objects and Reasons. 


“Clause 161. — We have amended this clause by 
reverting to the law as it stood under the Codes of 1861 
and 1872. Under those Codes, a person examined by a 
police-officer was bound to answer all material ques- 
tions, but was not liable to be prosecuted for giving 
false evidence in respect of his answers under S. 193 
of the Indian Penal Code (see I L R 7 Cal 121 (F B) 
and 10 Cal 405). It seems to us unfair that a man 
should he liable to be convicted of giving false evidence 
on the strength or by the aid of a statement supposed 
to have been given to a police-officer, but which is not 
given on oath, which he has not signed, and which he 


has had no opportunity of verifying, Such statements 
may be hurriedly taken down as rough notes, the 
police-officer is not trained in taking evidence, and the 
notes are often faired out by another officer. They bear 
no resemblance to depositions, and ought to have nc 
weight as such attached to them. We are aware that 
there are inconveniences in abolishing the direct liability 
for giving false evidence to the police, but the balance 
of expediency seems to us to be in favour of the old 
law. The provisions of Ss. 202 and 203 of the Indian 
Penal Code appear to us to afford a sufficient safeguard 
against false information.” — S. O. R., 1898. 


Section 150 — Note 4 (contd ) 

1941 Rang L R 789n : 40 Cri L Jour 364 (PC)*(7oI 27) 
1940 Nag 186 (189) : I L R (1940) Nag 232 : 41 Cri L 
Jour 757, 


[But see (’84) 7 Mad 274 (275) (FB)J 

5. Service of order in writing. — [1] Provisions 
of S. 72, Criminal P. C„ do not apply to orders issued 
by the police-officers investigating under this chapter. 
(Vol 5) 1918 Mad 815 (816) : 18 Cri L Jour 733. 

6. Production of documents, — [1] The police- 
officer cannot summon a person for the purpose of pro- 
duction of documents. (’02) 4 Bom L R 644 (645) (DB). 

7. “Before himself.” — [1] A police-officer cannot 
order a person to appear before a Magistrate so that the 
Magistrate may record that person’s statement under 

S. 164. (‘89) 1889 Rat 463 (469) (DB). 

8. “Such person shall attend.” — [1] There is 
no provision of law empowering the police to compel a 
person to attend if he disobeys an order for attendance. 
(’02) 4 Bom b R 79 (80) (DB). 

[2] District Magistrate cannot issue a warrant for 
arrest and production before the investigating officer of 
a person who disobeys an order for attendance, (’97) 24 
,Cal320 (823, 324) (DB). 




[3] The police officer arresting and detaining a 
person disobeying an order for attendance may become 
liable for an offence of wrongful confinement. (’86) 2 
Weir 121 (121, 122). 

[4] It will not amount to an offence of [wrongful 
'confinement if the person disobeying an order foi 
attendance is merely taken to the police-station and 
asked tq wait till the Sub-Inspector sees him. (Vol 17' 
1930 Oudh 505 (506), 

9. Effect of disobedience of summons [1] A 

person can be prosecuted for disobedience of summons 
if following conditions are fulfilled. 

(a) Police officer should be investigating an offence 
'{ 89} 18 Cal 849 (354, 355), (DB) * (*85) 1885 All W I 

'A '■ J " ' J 1 i ■ * 1 * ' 


(b) The order should be in writing. (’95) 1 Weir fi6 

( 86 ). 

[2] A person refusing to attend cannot be convicted 
under S. 186 of the Penal Code, (’96) 1896 Rat 850 
(851) (DB). 

[3] Section 177 of the Penal Code will not apply tc 
statements made to the police. (’69) 12 Suth W E Cr 
23 (24) (DB), 

[4] A refusal to receive a notice or subpcena under 
this section is not an offence under S, 173 of the Penal 
Code. (Vol 13) 1926 All 304 (304) : 48 Ail 224*(Vol 5) 
1918 Oudh 412 (412) ; 21 Oudh Gas 150 : 19 Cri L Jour 
801 &( Vol 5) 1918 All 409 (410) : 40 All 577 : 19 Cri h 
Jour 746. 

10. Power of District Magistrate. — [1] District 
Magistrate cannot interfere (except by way of suggestion 
and advice) with discretion given to the police-officer tc 
summon a witness. (’78) 1878 Rat 133 (133, 134) (DB).. 

SECTION 161 — SYNOPSIS. 

1. Scope and object of the section. 

2. “Any police-officer” — Sub-section (1). 

3. “May examine oyally.” 

4. Record of statements. 

5. Statements — Attestation of. 

6. “Any person supposed to be acquainted with. 

the facts and circumstances of the case.” 

7. “Shall be bound to answer” — Sub-section (2)- 

8. Refusal to answer. 

1. Scope and object of the section. — [1] The 
examination contemplated by this section is hot of a 
judicial character and need not be in the presence of 
the accused or his agents. (’06) 4 Cri L Jour 79 (81) ^ 
S3 Cal 1023 (DB), 

[2] This section does not apply to merely threatened 
or contemplated offences. (Vol 13) 1926 Mad 521 (522, 
523) : 49 Mad 315 (DB). 

[3] This section cannot be invoked for detaining * 
person in police custody without complying with the 



[S. 162] 


[TEE CODE OF] CRIMINAL PROCEDURE, 1898 


2685 


162, \( 1 ) No statement made by any person to a police-officer in the course of an investiga- 
Statements to Police ^ on under this Chapter shall, if reduced into writing, be signed by the person 
not to be signed; use of making it; nor shall any such statement or any record thereof, whether in a 
such statements in m- police-diary or otherwise, or any part of such statement or record, be used 
c1lce ‘ for any purpose (save as hereinafter provided) at any inquiry or trial in 

respect of any offence under investigation at the time when such statement was made. 

Provided that, when any witness is called for the prosecution in such inquiry or trial whose 
statement has been reduced into writing as aforesaid, the Court shall on the request of the accused, 
refer to such writing and direct that the accused be furnished with a copy thereof, in order that 


Section 161 — Note 1 (contdj 

provisions of S. 167. i(Yol 82) 1945 Nag 8 (17) : I L R 

(1945) Nag 6 (DB), 

2. “Any police-officer’ * — Sub-section (1). — 

[1] An inspector of the provincial criminal investiga- 
tion department ip, for the purposes of this section, a 
police-officer investigating within a local area extending 
over the whole province. (’12) 13 Cri L Jour 305 (316, 
317) : 35 Mad 247 (SB}©(’12) 13 Cri L Jour 352 (862): 
85 Mad 397 (FB). 

3. “May examine orally.” — [1] The mere fact 
that a witness does not readily come forward imme- 
diately after the investigation begins, is no reason to 
discredit his testimony. (Vol 18) 1931 Lah 529 (530) : 
32 CriL Jour 1032 (DB). 

[2] The police-officer should not extract information 
by using force; such evidence .is useless. (Yol 3) 1916 
All 360 (360) : 17 Cri L Jour 351. 

4. Record of statements. — [1] It is not neces- 
sary that the statement should, if recorded, be recorded 
in the form of questions and answers. It is enough if the 
statement is an answer to* one or’ more questions put to 
the witness. (’92) 15 All 11 (13) (DB) © (’96) 1896 Pun 
Re No. 7 Cr, p. 18 (19) (DB). 

[2] If the police-officer does reduce into writing any 
statement made under this section, he does so in his 
official capacity. (’97-01) 1 Upp Bur Rul 29 (30). (Held 
that he was charged with preparation of document and 
that was liable to be punished under S. 167, Penal Code.) 

5. Statements — Attestation of. — [1] It is not 
illegal for a police-officer to obtain the signatures of per- 
sons present at the time to authenticate his record of 
such statement as witnesses. (’92) 15 All 11 (14). 

6. “Any person supposed to be acquainted with 
the facts and circumstances of the case.” — [1] This 
section contemplates an examination of the accused 
also. (Vol 26) 1939 P C 47 (51) : 18 Pat 284 : I L R 
(1939) Ear (P C) 123 : 66 Ind App 66 : 1941 Rang L R 
789>* : 40 Cri L Jour 364 (PC) ©(Vol 19) 1932 Mad 391 
(399, 401) : 55 Mad 90S : 33 Cri L Jour 418 (FB)©(Vol 
27) 1940 Nag 186 (189) : ILR (1940) Nag 232 : 41 Cri 
L Jour 757. 

[2] The police having sufficient evidence to arrest a 
person examined and then arrested him instead of 
immediate arrest — It was held that this course was 
improper. (1900) 27 Cal 295 (297, 802) (DB), 

[3] A police-officer is not authorized to summon a 
person and ask him his opinion as a “jury man.” If 
asked, that person is not bound to answer, (’75) 1875 
Rat 92 (92) (DB). 

[4] A person cannot be summoned and asked to 
examine the hands of any other person to see if there 
are marks showing that the hands were tied with rope. 
(’75) 1875 Rat 92 (92) (DB). 

[5] A person ’who was surety for accused whose 
appeal was pending cannot be examined as to the 
whereabouts of the accused who absconded after the 
dismissal of the appeal. (’85) 1885 All W N 43 (44). 

7. “Shall be bound to answer” — Sub -section 

(2) , — [l] The words “shall be bound to answer all the 


questions” does not constitute an express provision of 
law to state the truth. (’81) 7 Cal 121 (126) (PB)©(I90G) 
23 Mad 544?* (546»i) (DB) * (’13) 14 Cri L Jour 302 
(302) : 6 Sind L R 277 (DB)©(Vol 4) 1917 Low Bur 12 
(14) : IS Cri L J:>ur 844. 

[2] A person making a false statement in answer to 
questions under this section cannot be convicted for an 
offence under Ss. 193, 203, 211 or 177 of the Penal 
Code. (’08) 7 Cri L Jour 3 (4) (Ah). (S. 193.) © (Vol 4) 
1917 Low Bur 82 (82) : 18 Cri L Jour 98. (Obiter 
dictum, )©(Vol 20) 1933 Rang 119 (119) : 34 Cri L Jour 
781©(’10) 11 Cri L Jour 43S (438) (All). (S. 203.)©(Vol 
7) 1920 Upp Bur 20 (21) : 3 U.B.R. 204 : 21 Cri L Jour 
700©(’09) 9 Cri L Jour 170 (177) : 82 Mad 258 (FB). 
(S. 211.)©(Voll9) 1932 Mad 24 (24) : 33 Cri L Jour 178 
©(Yol 22) 1935 Rang 97(98) : 37 Cri L Jour 9. (S. 177.) 

[8] A person giving a false answer to a question 
under this section can be prosecuted under S. 182 of 
the Penal Code. (Vol 20)1933 Pat 555 (555) : 34 Cri L 
Jour 1216©{Vol 16) 1929 Pat 4 (7) ; 7 Pat 715 : 30 Cri 
L Jour 177 (SB)©(’77) 1877 Rat 124 (126) (DB) © (Yol 
23) 1936 Sind 94 (97) : 30 Sind L R 75 : 37Cri L Jour 
870 (DB)'. 

[But see (Yol 1) 1914 Lah 360 (360) : 15 Cri L Jour 
650 © (Yol 22) 1935 Rang 97 (98) : 37 Cri L Jour 9© 
(Vol 12) 1925 Rang 364 (366) : 3 Rang 577 : 26 Cri L 
Jour 1532 © (Vol 24) 1937 Rang 232 (283) : 38 CriL 
Jour 980. (Except in very very exceptional cir- 
cumstances such person cannot be prosecuted.)] 

8. Refusal to answer. — [1] A refusal to answer 
questions under this section is not an offence under 

S. 176 or S. 187 of the Penal Code. (1900) 28 Mad 544 
(546) (DB)©(’08) 9 Cri L Jour 105 (106) : 1908 Pun Re 
No. 27 Cr (DB) © (Yol 18) 1931 Rang 26 (27) : 8 Rang 
511 : 32 Cri L Jour 201, (S. 179.) 

SECTION 152 — SYNOPSIS. 

1. Scope and object. 

2. “Statement,” meaning of. 

3. “Statement made to a police-officer.” 

4. Statements made by an accused to a police- 

officer. 

5. Effect df this section on S. 27, Evidence Act. 

6. Effect of this section on S. 8, Evidence Act. 

7. Statements of approvers to the police. 

8. “In the course of an investigation under this 
Chapter.” 

9. “If reduced into writing,” 

10. Statement not to be signed. 

11. Proviso — Limited use of previous statements. 

12. “Nor shall any such statement or any record 
thereof. ...” 

13. “At any inquiry or trial in respect of any offence 
under investigation at the time when such 
statement was made.” 

14. Application for copies — When to be made. 

15. Duty of Court to grant copies. 

16. “On the request of the accused.” 

17. Contradicting witness under the section — Pro- 
cedure. 

18. Re-examination. 



2686 


1TRE CODE OF] CRIHfNAL PROCEDURE, 1898 


IS. 162] 


xay pai't or such statement, if duly proved, may be used uc contradict such v/iuneej fn the manner 
provided by section 115 of the Indian Evidence Act, 1872. When any part of such statement is 
so used, any part thereof may also be used in the re -examination cf such witness, but- for the 
purpose only of explaining any matter referred to in his cross-examination : 

Provided, further that, if the Court is of opinion that any part of any such statement is not 
relevant to the subject-matter of the inquiry or trial or that its disclosure to the accused is not 
essential in the interests of justice and is inexpedient in the public interests, it shall record such 
opinion (but not the reasons therefor) and shall exclude such part from the copy of the statement 
furnished to the accused.] 

( 2) Nothing in this section shall he deemed to apply to any statement falling within the 
provisions of section 32, clause (1), of the Indian Evidence Act, 1872, b [or to affect the provisions of 
section 27 of that Act]. 

[1882 — S. 162; 1872— Ss. 119 para. 3, 121; 1861— Ss. 145, 147.] 

[a] Substituted by the Code of Criminal Procedure (Amendment) Act, 1923 (13 [XVIII] of 1923), S. 34, for the 
original sub-s. (I). [b] Added, ibid., (Second Amendment) Act, 1941 (15 [XV] of 1S41), S. 2. [20-11-1941,.] 


Objects and Reasons. 


“We discussed the provisions of the proposed new 
section 162 at length and considered in detail the opi- 
nions received in connection with it. We recognise the 
force of some of the criticisms directed against the 
section, hot we do not think that power should be given 
:o contradict by means of police diaries a prosecution 
witness who has turned hostile, and still less should 
power he .given in respect of a defence witness. We have, 
therefore, left the clause (i, e. clause 38) unaltered.** 

— S. C. R., (XVIII of 1923.) 

Amendment made in 1941 . — “Before the decision of 
the Privy Council in (Vol. 26) 1939 P. C, 47 (which 


suggested the possibility — without deciding the ques- 
tion — that the words of section 162 might pro tanto 
repeal the provisions of section 27 of the Indian Evi- 
dence Act (1872), it was regarded as settled law that 
statements made to a police-officer in the circumstances 
provided for by section 27 of the Evidence Act, 1872; 
were admissible and were not shut out by the operation 
of section 162 of the Code of Criminal Procedure. The 
Indian High Courts subsequently displayed' a division 
of opinion on this point. The amendment of section 132: 
of the Code by Act XV of 1941 has set the matter 
at rest.” —See S* Ch B., 1941. 


Provincial Amendment. 


Before the amendment of sub-section (2) by Act XV of 1941, that sub-section had already been 
amended to the same effect by the following Provincial Acts : 

1. Bombay Act XXI of 1941 (19-6-1941). 3. Punjab Act XI of 1940 (19-6-194$. 

2. N.-W. F. P. Act VIII of 1940. 4. U. P. Act IX of 1940 (7-9-1940). 


SECTION 162 — SYNOPSIS (contd.) 

19. “Whether in a police-diary or otherwise. 5 * 

20. Effect of admitting in evidence statements in- 
admissible under this section. 

*21, Effect of refusal to grant copies to accused 
under this section. 

22. Failure to observe provisions of this section. 

23. “Dying declarations.'* 

1. Scope and object. — [1] No statement made 
by any person to a police officer in the course of an 
investigation under this chapter shall be used for any 
purpose except by the accused, and for the purpose of 
contradicting the witness as provided by S. 145, Evi- 
dence Act. (Vol 31) 1944 F C 38 (89) : 1944 FOR 223 : 
46 Ori L Jour 317 : I L R (1944) Ear (FC) 158 (FC) * 
(’02) 1902 Pun L R No. 27, p. 127 (127) (D B)*(Vol 13) 
1926 Pat 20 (22) : 27 Cri L Jour 362 (DB) * (Vol 22) 
1985 AU 717 (719) : 36 Ori L Jour 773 (DB)* (Vol 21) 
1984 Nag 198 (198) : 35 Cri L Jour 1463. 
j , [9] The statement must be made to a police-officer 
in the course of an investigation under Chap. XIV. 
(Vol ,29) 1942 Cal 598 (596) : I L R (1942) 1 Cal 436 : 
44 Cri I* Jour 145 (DB). 

* [3] The effect, of this section is to limit, consider - 
ably, the provisions of the Evidence Act in regard to 
the matters covered by ii (Vol 20) 1938 Pat 589 (592, 
*599) : 35 Cri h Jour 379 (DB) * (Vol 18) 1926 Rang 
-U6 (121) ; 4 Rang 72 : 27 Cri L Jour 881 (FB)® 
7 ^0113) 1926 Pat 232 (236,237) : 5 Pat 63 : 27 Cri L 
% (DB)*(T0) U Cri L Jpur 117 (117*119) : 13 
?:(J>B)*CVol 12 ) 19$5 Lab 399 (400) ; 6 Lah 


171 : 27 Cri L Jour 438 (DB) 66 (Vol 14) 1927 Cal 372 
(372) : 28 Cri L Jour 446 (DB) * (Vol 14) 1927 Cal 17 
(19) : 54 Cal 237 : 28 Cri L Jour 99 (DB) * (’07) 6 Cri 
L Jour 164 (1S7) : 32 Bom 111 (FB) * (Vol 31) 1944 
Mad 385 (386) : 46 Cri L Jour 294 : ILB (1944) Mad 
897 (DB)66(’81) 7 Cal 121 (126)(FB)*(Vol 20) 1933 Mad 
372 (372) : 50 Mad 475 : 34 Cri L Jour 582, 

[Bee also (’10) 11 Cri L Jour 235 (238) (All).] 

[4] The soetion protects persons from being pinned 
down to statements recorded by the police. (Vol 6) 1919 
Mad 487 (498) : 20 Cri L Jour 354 (DB) * (Vol 6) 1919 
IJpp Bur 38 (39) : 3 Upp Bur Bui 84 : 19 Cri L Jour 
726 (DB) * (Vol 27) 1940 All 291 (299) : 41 Cri L Jour 
647 (DB) * (Vol 32) 1945 Nag 1 (5) : I L B (1945) Nag 
151 : 46 Cri L Jour 448 (DB)*(’36) 37 Cri L Jour 1117 
(1118) (Cal) * (Vol 31) 1944 Pat 67 (70) : 45 Cri L Jour 
624 : 22 Pat 681 (DB) 6B (Vol 26) 1939 P C 47 (51) : 40 
Cri L Jour 364 : 18 Pat 234 : I L E (1939) Kar (P C) 
128 : 1941 Bang L B 789n, : 66 Ind App 66 (PC). 

[5] The section applies only to a statement and if 
what is recorded does not amount to a statement of a 
■witness, the accused is not entitled to a copy thereof, 
(Vol 22) 1935 Sind 145 (175, 176) : 28 Sind L B 397 : 
36 Cri L Jonr 1161 (DB). 

[6] Evidence of oonduct of a witness is not shut out 
by this section. (Vol 27) 1940 Sind 168 (170, 172) : 41 
Cri L Jout 924 : 1 L B (1940) Kar 487 (DB:). 

2. "Statement” — Meaning of. — [1] “Statement” 
includes both qral and written statements. (Vol 25) 
1988 Mad 893 (894) : 40 Cri L Jour 108*(Vol 15) 1928 
Mad 1Q28 (1032) i 51 Mad 967 : 29 Cri Ii Jour 1098 
(F B). ((Vol 12)1925 Mad 579 : 48 Mad 640 ; 26 Cri E 



[S. 102] 


[THE CODE OP] CRIMINAL PROCEDURE, 1898 


2687 


Section 162 — Note 2 (aontd.) 

Jour 721, Overruled.) 9(Vol 22) 1935 Sind 14-5 (172) : 
23 Sind L R 397 : 36 Cri L Jour 1161 (D B). 

[2] ‘'Statement” trill include signs and gestures. 
(Yoi 30) 1943 Cal 644 (646) : 45 Ori L Jour 258 (D B) 
9(Vol 13) 1926 Rang 112 (113) : 27 Ori L Jour 65S. 

[3] A list of stolen properties supplied to police during 
investigation is a ‘"stitement” within this section. (Voi 
16) 1929 Cal 448 (448) : 31 Cri L Jour 127 (DB) 9 (Vol 
12) 1925 Cal 959 (960) : 26 Cri L Jour 579 (DB) 9 (Vol 
19) 1932 Lah 488 (489) : 34 Cri L Jour 379 (DB)9(’12) 
13 Cri L Jour 244 (245) (DB) (Mad). 

[But see (Yoi 30) 1943 All 216 (217): 44 Cri L Jour 
555.] 

[4] Memorandum of facts occurring at scene of occur- 
rence prepared by witness and handed over to investi- 
gating officer — Memorandum cannot be used by witness 
to refresh memory, (Yoi 33) 1946 Cal 483 (487) : 47 Cri 
L Jour 564 (D B). 

|a] The word “statement” doe3 not include record of 
a search made by police. See (Yoi 12) 1925 Mad 574 
(576) : 26 Cri L Jour 840 (D B). 

[See however (Yoi 30) 1943 Cal 644 (645, 646) : 45 
Cri L Jour 258 (DB).] 

[6] “Statement” does not include signatures taken on 
blank paper for the purpose of comparison, (Yoi 19) 
1932 Bom 406 (409) : 56 Bom 304 : 33 Cri L Jour 666. 

[7] Investigation with regard to charge of conspiracy 
to deEraud Government, by misappropriating various 
sums — Complaints made by various persons to investi- 
gating officer, as to fresh instances of embezzlement, 
are not ‘statements’ coming under this section. (Vol 32) 
1945 Mad 284 (286) : 47 Cri L Jour 149 : 1 L R (1946) 
Mad 219 (D B). 

[8] Evidence of identification amounts to a state- 
ment within this section and, therefore, the fact of such 
identification is not admissible in evidence in the usual 
course. (Vol 27) 1940 Cal 182 (183) ; I L R (1939) 2 
Cal 569 ; 41 Cri L Jour 405 (D B) * (Vol 22) 1935 Cal 
311 (311, 312) : 62 Cal 918 : 36 Cri L Jour 1470 (D B) 
8? (Yoi 30) 1943 Cal 644 (645) : 45 Cri L Jour 258 (D B) 
9(Yol 27) 1940 Sind 168 (170, 172) : I L R (1940) Ear 
487 : 41 Cri L Jour 924 (DB). 

[But see (Yoi 28) 1941 Mad 675 (676) : 42 Cri L 
Jour 848 (DB) * (’36) 1936 Mad W N 177 (179) (D B) 
Si (Vol 16) 1929 Nag 36 (38) : 29 Cri L Jour 963 * (Yoi 
26) 1939 Cal 176 (176): 40 Cri 1 Jour 240 (DB) Si (Yoi 
7) 1920 Pat 334 (343) : 21 Cri L Jour 257 (DB).] 

[9] A mediator’s report containing the record of the 
proceedings at an identification parade is not admissible 
in evidence. (Vol 28) 1941 Mad 675 (676) : 42 Cri L 
Jour 848 (D B). 

[10] A witness may say in the Court what he saw or 
did during police investigation. (Vol 27} 1940 Sind 168 
(171, 172) : 41 Cri L Jour 924 : 1 L R (1940) Ear 487 
(DB). 

[11] A statement of a police-officer recorded by him- 
self in his diary at the scene of occurrence, is not a 
statement coming under this section. (Vol 31) 1944 Cal 
243 (243) : I L R (1944) 1 Cal 133 : 46 Cri L Jour 28 
(DB) Si (’36) 1936 Mad W N 177 (179) (DB). 

3. ‘‘Statement made to a police-officer.” — [1] 
This section applies only ■ to a statement made to a 
police-officer. (Vol 31) 1944 Cal 243 (243) : I L R (1944) 
1 Cal 133 : 46 Cri L Jour 2'8 (DB) * (Yoi 26) 1939 P C 
47 (52) : 40 Cri L Jour 364 : 18 Pat 234' :ILB (1939) 
Ear (P C) 123 : 66 Ind App 66 : 1941 Rang 1 R 789n 
(P C). 

[2] A statement made to a third person in the pres- 
ence of a police-officer is not within this section. (Vol 
-31) 1944 Sind 38 (43) : 45 Cri L Jour 393: I DR (1944) 
.Ear 86 (DB)S<(Vol 31) 1944 Pat 67 (70) : 45 Cri L Jour 
.624 : 22 Pat 681 (DB). 


[3] A statement made to a person, assisting the police 
in the investigation of a case, does not come within 
this section. (Yoi 27) 1940 Lah 129 (147) : ILR (1940) 
Lab 242 : 41 Cri L Jour 591 (FB). 

[4] Special officer empowered by Madras Government 
under S. 12 (3) of Hoarding and Profiteering Prevention 
Ordinance is a police-officer within S. 162. (Yoi 33) 1946 
Mad 430 (430, 431) : 47 Cri L Jour 865 (DB). 

4, Statements made by an accused to a police- 
officer. — [1] Where a statement to a police-officer is a 
confession by an accused person, it is, independent of 
this section, inadmissible in evidence against the accus- 
ed under S. 23 of the Evidence Act. (Vol 16) 1929 AH 
855 (856) : 30 Cri L Jour 867 (DB) * (Yoi 10) 1923 
Bom 65 (65, 66) : 46 Bom 961 : 24 Cri L Jour 870 9 
(Vol 19) 1932 Mad 24 (24) : 33 Cri L Jour 173 9 (Vol 
1) 1914 Oudh 32 (33) : 15 Cri L Jour 474 (DB) 9 (Yd 
4) 1917 Low But 112 (112) : 17 Cri L Jour 512 9 (’12) 
13 Ori L Jour 465 (465, 466) (Low Bur.) 9 (Vol 17) 
1930 Sind 305 (307, 308) : 32 Cri L Jour 178 9 (Yoi 20) 
1933 Cal 146 (147) : 34 Cri L Jour 638 (DB) 9 (Vol 15) 
1928 All 25 (29) : 29 Cri L Jour 26 (DB) 9 (’77) 2 Bom 
61 (64) (DB) 9 (Vol 20) 1933 Cal 30S (310) : 34 Cri L 
Jour 530 (DB) 9 (Yoi 20) 1933 Lah 167 (167) : 34 Cri 
L Jour 1175 9 (Yoi 21) 1934 Oudh 19 (20) : 35 Cri L 
Jour 664 (DB) 9 (Vol 21) 1934 Lah 695 (695) : 36 Cri L 
Jour 697 9 (Vol 29) 1942 Rang 62 (63) : 1941 Rang L R 
784 9 (Vol 28) 1941 Mad 101 (102) : 42 Cri L Jour 
308 : I L R (1941) Mad 81 (DB) 9 (Vol 27) 1940 Nag 
186 (189) : 41 Cri L Jour 757 : I L R (1940) Nag 232. 

[2] A statement to a police-officer by an accused per- 
son, not amounting to a confession, is inadmissible in 
evidence under the provisions of this section. (Vol 19) 
1982 Mad 391 (398) : 55 Mad 903 : 33 Ori L Jour 418 
(FB) 9 (Vol 26) 1939 P C 47 (51) : 40 Cri L Jour 364 : 
18 Pat 234 : I L R (1939) Ear (P C) 123 : 66 Ind App 
66 : 1941 Rang L R 789 n (PC) 9 (Vol 32) 1945 Cal 137 
(140) : 46 Ori L Jour 580 : I L R (1944) 2 Cal 76 (DB). 

5. Effect of this section on S. 27, Evidence 
Act. — [1] The effect of the amendment of sub-s. (2) in 
1941 by the addition of words to the efieot that this 
section shall not affeot the provisions of S. 27 of the Evi- 
dence Act is that, statements, which come under both 
these sections, may be proved as against the person 
making it. (Yoi 32) 1945 Cal 137 (141) : 46 Cri L Jour 
580 : I L R (1944) 2 Cal 76 (DB) 9 (Vol 33) 1946 Nag 
120 (125) : I L R (1945) Nag 931 : 47 Cri L Jour 441 
(DB). 

[2] A record of a confession leading to the discovery 
of stolen properties would be admissible in evidence to 
the extent specified in S. 27 of the Evidence Act. (Yoi 
30) 1943 Mad 710 (710) :ILB (1944) Mad 224 : 45 
Cri L Jour 171, 

6. Effect of this section on S. 8, Evidence 
Act. — [1] It has been hold in the following cases that 
a statement made to a police-officer in the course of the 
investigation, may be admitted in evidence under S..8, 
Evidence Act if such statement accompanies and ex- 
plains conduct, which conduct is relevant under S, 8. 
(Vol 19) 1932 Mad 391 (406) : 55 Mad 903 ; S3 Cri Ii 
Jour 418 (FB) * (Vol 22) 1985 Mad 479 (482) : 86 Cri 
L Jour 1107 (DB). 

[2] The following case holds that the prohibition 
contained in this section extends even to statements 
which are admissible as evidence of conduct. (Vol 30) 
19 43 Mad 527 (528) : 44 Cri L Jour 766. 

[3] Conduct of the accused in disclosing the places 
where certain 'articles were concealed and producing 
such articles is admissible under S. 8, Evidence Act. 
(Yoi 33) 1946 Nag 120 (125) : I L R (1945) Nag 931 : 47 
Cri L Jour 441 (DB). 

7, Statements of approvers to the police, — [1] 
A statement by an approver to a police-officer in the 
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Section 162 — Note 7 (contd.) 
coarse of an investigation comes within the provisions 
of this section. (Vol 11) 1924 All 207 (208) : 25 Cri L 
Jour 490 * ('74) 11 Bom H C R 196 (197) £ (Vol 12) 
1925 Cal 161 (16S) : 26 Cri L Jour 307 (DB) £ (Vol 15) 
1928 Lah 267 (257) : 9 Lah 389 : 29 Cri L Jour 348 
(DB) * (Vol 17) 1930 Pat 510 (512) : 9 Pat 677 : 31 Cri 
L Jour 1123 £ (Vol 21) 1934 Lah 102 (103) : 35 Cri L 
Jour 517. 

8. “In the course of an investigation under 
this chapter.” — [1] It is only a statement made in the 
course of an investigation that is prohibited from being 
used in evidence. (Vol 26) 1939 P C 47 (52) : 40 Cri L 
Jour 364 : 18 Pat 234 : 1 L R (1939) Ear (P C) 123 : 66 
Ind App 66 : 1941 Rang L R 78 hi (PC) £ (Vol 26) 
1939 Cal 330 (330) : 40 Cri L -Jour 665 (DB) £ (Vol 26) 
1939 Mad 780 (780) : 40 Cri L Jour 922 (DB) £ (Vol 
24) 1937 Cal 309 (311) : I L R (1937) 2 Cal 308 : 38 
Cri L Jour 1067 (DB). 

[2] A statement made to a police-officer before the 
investigation began or after the investigation has ended 
does not fall -within this section. (Vol 23) 1936 Rang 
456 (456) : 37 Cri L Jour 1137 (DB) * (Vol 22) 1935 
Pesh 165 (16S) : 37 Cri L Jour 225 (DB) £ (Vol 13) 
1926 Rang 116 (119) : 4 Rang 72 : 27 Cri L Jour 881 
(FB) * (Vol 29) 1942 Oudh 60 (68) : 43 Cri L Jour 115 
£ (Vol 26) 1939 Mad 66 (69) : 40 Cri L Jour 308 (DB) 
£ (Vol 23) 1936 Pat 11 (12) : 37 Cri L Jour 235 (DB) 
* (Vol 20) 1933 Lah 987 (990) : 35 Cri L Jour 654 
(DB) <5 (Vol 20) 1933 Bom 266 (269) : 57 Bom 400 : 34 
Cri L Jour 870 (DB) £ (Vol 16) 1929 Pat 4 (5, 7, 9) : 7 
Pat 715 : 30 Cri L Jour 177 (DB) * (Vol 18) 1931 Oudh 
83 (83) : 32 Cri L Jour 630 : 6 Luck 582 (DB) £ (Vol 
15) 1928 Mad 791 (792) : 29 Cri L Jour 717 (DB) £ 
(Vol 10) 1923 Lah 315 (316) : 25 Cri L Jour 5 (DB) £ 
‘ (Vol 18) 1931 Cal 745 (750) : 58 Cal 1312 : 33 Cri L 
Jour 138 (DB) £ (Vol 17) 1930 Cal 130 (131) : 31 Cri L 
Jour 771 (DB). 

[See (Vol 27) 1940 All 291 (299) : 41 Cri L Jour 647 
(DB).] 

[See however (Vol 25) 1938 Lah 787 (789) : 40 Cri 
L Jour 435 (DB).] 

[3] Statement made to a police-officer while acting 
under S. 174 is one in the course of investigation and is 
inadmissible under this section. (Vol 14) 1927 Mad 512 
(512) : 50 Mad 750 : 28 Cri L Jour 463 * (Vol 23) 1936 
Lah 341 (344) : 37 Cri L Jour 504 : 16 Lah 345 (DB). 

[See also (Vol 20) 1933 All 665 (665) : 55 All 979 : 
34 Cri L Jour 1215.] 

[But see (Vol 20) 1933 Cal 861 (863) : 35 Cri L Jour 
530 (DB).] 

[4] The statement must be made as a step in a 
pending investigation to be used in that investigation. 
(Vol 27) 1940 All 291 (300) : 41 Cri L Jour 647 (DB). 

[5] The question whether a statement was recorded 

in the course of an investigation or not is a question of 
fact. (Vol 29) 1942 Oadh 60 (68) : 43 Cri L Jour 115 
(DB) £ (Vol 26) 1939 Mad 66 (68) : 40 Cri L Jour 308 
(DB) * (Vol 28) 1941 Oudh 359 (365) : 42 Cri L Jour 
539 (DB) £ (Vol 29) 1942 Cal 593 (597) : 44 Cri L Jour 
L45 : ILK (1942) 1 Cal 436 (DB). (Officer-in-oharge of 
police-station, being the first informant, arresting aceus- 
jd and taking his statement — Formal first information 
report recorded later on — Held, statement was made 
taring course of investigation.) £ (Vol 28) 1941 Rang 
209 (212) 1941 Rang L R 346 : 43 Cri L Jour 157 

[DB). , (Telephone message recorded as first information 
report — Subsequent statement is one made in course of 
investigation.) ® (Vol 32) 1945 Mad 284 ( 286 ) : 47 Cri 

■ 149 : 1 L R (1946) Mad 219 (DB), (Investigation 

Snip offence of conspiracy to defraud Government by 
tfo^propriating various sums— Complaints regarding 


admissible in evidence to show how fresh instances of 
embezzlement came to he investigated.) £ (Vol 32) 1945 
Cal 159 (166) : 46 Cri L Jour 692 (DB). (Where the 
investigating officer records a statement, a so-called 
first information, but the true first information is re- 
corded earlier on the same day, the later information 
cannot be used for any purpose at the trial under the 
provisions of S. 162.) £ (Vol 33) 1946 Cal 483 (487) : 
47 Cri L Jour 564 (DB). (Order of Magistrate for 
investigation obtained in anticipation of offence under 
S. 161, Penal Code — Statement made by witness to 
investigating officer, after commission of offence, must 
be held to be one under S. 162, Criminal P. C.) 

[6] Statements made to an officer of the criminal 
investigation department, who is investigating an offence, 
of which he has received information, are statements 
made in the course of an investigation. (Vol 25) 1938 
Mad 893 (894) : 40 Cri L Jour 108. (Following 35 Mad 
247.) 

[7] The statement of an accused person at the time 
of his arrest comes within the purview of this section 
where the arrest is made in the course of the investiga- 
tion. (Vol 22) 1935 Mad 479 (482) : 36 Cri L Jour 1107 
(DB). 

[8] Where the investigation is not under this chapter 
this section will not apply. (Vol 29) 1942 Bom 71 (75) : 

1 L R (1942) Bom 384 : 43 Cri L Jour 529 (FB) £ (Vol 
17) 1930 Bom 158 (159) : 54 Bom 52S : 31 Cri L Jour 
1003 £ (Vol 27) 1940 Cal 167 (168) : I L R (1939) 

2 Cal 429 : 41 Cri L Jour 408 £ (Vol 13) 1926 Cal 
686 (583) : 53 Cal 650 : 27 Cri L Jour 602 (DB) £ (Vol 
21) 1934 Cal 616 (617) : 61 Cal 967 : 35 Cri L Jour 
1178 (DB) £ (Vol 20) 1933 Mad 688 (689) : 56 Mad 
987 : 34 Cri L Jour 951. 

[See (Vol 29) 1942 Sind 122 (127) : 44 Cri L Jour 
367 : 1 L R (1942) Ear 252 (DB).] 

[But see ('69) 11 Suth W R Cr 35 (35) (DB).] 

[9] An investigation by an officer-in-charge of a 
police-station into an oflenee under S. 9 (a) of the Opium 
Act is an investigation under this chapter. (Vol 29) 
1942 Cal 593 (597) : I L R (1942) 1 Cal 436 : 44 Cri L 
Jour 145 (DB). 

[10] A departmental inquiry is not an investigation 
under this chapter. (Vol 29) 1942 Oudh 163 (167) : 43 
Cri L Jour 139 £ (Vol 1) 1914 Cal 396 (406) : 40 Cal 
898 (SB) £ (Vol 7) 1920 Lah 349 (350) : 1 Lah 410 : 
21 Cri L Jour 818 £ (Vol 14) 1927 Bom 501 (504, 505, 
509) : 28 Cri L Jour 1012 (DB) £ (Vol 22) 1935 Sind 
13 (14) : 36 Cri L Jour 581 : 29 Sind L R 92 (FB). 

[See (Vol 6) 1919 Mad 487 (492) : 20 Cri L Jour 354 
(DB).] 

[See also (Vol 31) 1944 Pat 67 (70) : 45 Cri L Jour 
624 : 22 Pat 681 (DB).] 

9. “If reduced into writing.” — [1] A police- 
officer, to whom a statement is made by any person in 
the course of investigation, is not bound to reduce such 
statement into writing. (Vol 32) 1945 Nag 1 (4) ; 46 
Cri L Jour 448 : I L R (1945) Nag 151 (DB) £ (Vol 31) 
1944 Nag 318 (319) : I L R (1945) Nag 486 : 46 Cri L 
Jour 195 £ (Vol 8) 1921 Sind 16 (17) : 18 Sind L R 
342 : 26 Cri L Jour 1137 (D B) £ (Vol 15) 1928 Bom 
352 (361) : 52 Bom 832 : 30 Cri L Jour 278 (F B). 

[2] Police-offioer not correctly recording a statement 
may become liable to be punished under Ss, 167 and 
218, Penal Code. (Vol 15) 1928 Bom 362 (361) : 52 
Bom 832 : 30 Cri L Jour 278 (F B). 

[See (Vol 20) 1938 P 0 124 (132) : 34 Cri L Jour 322 
(P O).] 

[3] The paper on which statements are taken should 
be attached to the police-diary whioh should contain a 
narrative of events. (Vol 32) 1945 Nag 1 (4) : 46 CrlL 
Jour 448 : 1 L R (1945) Nag 151 (D B) £ (Vol 11) 1924 
Nag S3 (33) : 25 Cri L Jour 141 (DB). 
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[4] Police officers charged with the duty of investi- 
gating crimes should not be in a position to take state- 
ments of witnesses, extract as much as they think is 
relevant or important for entry in their diaries and 
$hen destroy the original statement, (Yol 82) 1945 Hag 
1 (4) : 46 Oci L Jour 448 : I L B (1945) Nag 151 (D B) 
£ (Yol 16) 1929 Bang 87 (88) : 6 Bang 672 ; 30 Cri L 
Jour 538. 

[-5] The police officer need not take down the state- 
ment in direct form, or in the very words used by the 
witnesses. (Vol 20) 1983 Nag 4 (4, 5): 23 Nag L B 291: 
34 Cri L Jour 127. 

[6] Only gist or memorandum of what the witness 
said taken down — It is a “statement’' within this 
section. (Yol 22) 1935 Sind 145 (172) : 2S Sind L R 
397 : 86 Cri L Jour 1161 (D B) * (Yol 31) 1944 Mad 
385 (386) ; 46 Cri L Jour 234 : X L B (1944) Mad 897 
(DB) £ (Yol 30) 1943 Cal 644 (645, 646) : 45 Cri L 
Jour 258 (DB) £ (Yol 14) 1927 Cal 644 (646) : 28 Cri L 
Jour 805 (DB) £ (Vol 20) 1933 Pat 589 (593) : 35 Cri L 
Jour $79 (D B) * (Yol 18) 1931 All 262 (262, 263) : 53 
AU 458 : 32 Cri L Jour 562 £ (Yol 22) 1935 Sind 145 
(172) : 28 Sind L B 897 : 36 Cri L Jour 1161. 

[7] Statements in the form, U A supported B” or “A 
corroborated There ought to be a clear indication 
of the substance of the statement of A which the 
recording' officer regards as supporting or corroborating 
B. (Vol 32) 1945 Pat 109 (112, 113) : 23 Pat 656 : 46 
Cri L Jour 513 (DB). 

[8] Statements of two or more witnesses taken down 
fry police-officer jointly — Accused is not entitled to 
copies of the “statement s”« (Yol 82) 1945 Cal 159 
(167) : 46 Cri L Jour 692 (DB) £ (Yol 24) 1937 Oudh 
201 (203, 204) : 38 Cri L Jour 165 (D B) £ (Yol 17) 
1930 Lah 457 (458, 459) : 31 Cri L Jour 444 (D B) £ 
(Yol 19) 1932 Cal 375 (377) : 33 Cri L Jour 725 (DB). 

[9] Police-officer examines a witness S and takes 
down his statement — Then he examines A who repeats 
the same story — The police-officer states il A corro- 
borates iS” — Accused is entitled to copies of statements 
of S and A and can use them as contemplated by the 
section. (Yol 14) 1927 Pat 325 (326) : 28 Cri L Jour 
597 £ (Yol 20) 1933 Cal 861 (863) : 35 Cri L Jour 530 
(DB). 

[10] A map prepared by police-officer containing 
statements of witnesses is within the section. (Yol 31) 
1944 Cal 339 (346, 364) : 45 Cri L Jour 771 : I L B 
(1944) 2 Cal 405 (D B) £ (Yol IS) 1926 Cal 550 
(551) : 27 Cri L Jour 222 (DB). 

10. Statement not to be signed. — [1] The Police- 
officer to whom the statement is made In the course of 
investigation should not require the witness to sign such 
statement. (’87) 11 Bom 659 (661) (D B) £ (Yol 5) 
1918 Mad 731 (732, 733) : 19 Cri L Jour 38 (DB). 

[See also (Yol 27) 1940 Oudh 209 (210) : 15 Luck 
429 : 42 Cri L Jour 483 £ (Yol 18) 1931 Oudh 172 
(175) : $2 Cri L Jour 860 : 6 Luck 668 £ (Yol 21) 1934 
Sind 78 (83) : 85 Cri L Jour 1170 (D B) £ (’39) 40 Cri 
Ii Jour 19 (20) : 14 Luck 302 J 

[2] Statement made during investigation signed by 
person making it — It does not thereby become an infor- 
ation under S. 154. (Yol 12) 1925 Mad 106 (109, 112) : 
25 Cri L Jour 401 (DB). 

[3] Witness who had signed a statement to the police 
denied bis signature at the trial. He was sought to bepro- 
gecuted under S. 193, Penal. Code — Held that procedure 
contravened policy of Ss. 161 and 162 of the Code. ('13) 
14 Cri L Jour 302 (902) : 6 Sind L B 277 (D B). 

[4] Statement made to police officer signed by person 
making it — Trial is not vitiated if accused is not pre- 
judiced thereby. (Yol 33) 1946 Nag 173 (182) : I L B 
<1946) Nag 126 ; 47 Cri L Jour 85 (DB). 


11. Proviso — Limited use of previous state- 
ments.— [1] In order that the proviso might apply it is 
essential that : 

(a) The witness must have been called for the pro- 
secution. 

(b) The person who uses it, is the accused; 

(c) The statement is used for the purpose of con- 
tradicting such witness under S. 145 of the Evidence 
Act. 

(d) The statement of the witness in question, must 
have been reduced into writing; and the written state- 
ment must be proved. (Yol 25) 1938 All 571 (573) : 40 
Cri L Jour 4 (DB) £ (Yol 24) 1937 Bom 60 (62) ; 38 
Cri L Jour 327 (DB). 

[2] If the conditions laid down in the proviso are 
not fulfilled, a statement made to the police in the 
course of investigation cannot be proved even though 
the person who made the statement is dead, unless the 
statement comes within S.32, clause (1) of the Evidence 
Act. (’38) 40 Pun L R 421 (421, 422). 

LB] Witness called by defence — His previous state- 
ment cannot be used either by prosecution or by defence 
for the purpose of contradicting or corroborating him 
under the provisions of Evidence Act. (Vol 23) 1936 
Bom 154 (160) : 60 Bom 148 : 37 Cri L Jour 688 (DB) 
* (’92) 15 Ail 25 (27) £ (1900) 1900 Pun Re No. 18 Cr, 
p. 42 (42) (DB) £ (Vol 13) 1926 Lah 367 (368) : 7 Lah 
264 : 27 CriL Jour 803 (DB) £ (Vol 5) 1918 Upp Bur 
16 (16) : 3 Upp Bur Bui 81 : 19 Cri L Jour 715 £ 
(Vol 6) 1919 Upp Bur 38 (38) : 3 Upp Bur Bui 84 : 19 
Cri L Jour 726 £ (Yol 17) 1930 Oudh 60 (62) : 4 Luck 
726 : 31 Cri L Jour 6S9 (DB) £ (Vol 12) 1925 Oudh 1 
(8) : 27 Oudh Cas 40 ; 25 Cri L Jour 49 £ (Vol 13) 
1926 Cal 550 (551) : 27 Cri L Jour 222 (DB). 

[4] Witness called by Court, and not by prosecution 
— A previous statement made by him to the police 
cannot be used either by prosecution or by accused for 
any purpose. (Yol 14) 1927 Lah 713 (714) : 28 Cri L 
Jour 828. 

[See also (Vol 14) 1927 Cal 372 (372) : 28 Cri L Jour 
446 (D B).] 

[But see (Yol 5) 1918 Pat 459 (460) : 3 Pat L Jour 
568 : 19 CriL Jour 512 (DB).] 

[5] Person neither called for prosecution nor for 
defence — His statement to police cannot be made use of 
in any manner. (Yol 17) 1930 Lah 318 (320) : 10 Lah 
794 : 31 Cri L Jour 343. 

[6] In the following case it was held, that where a 
statement made by a deceased person was admitted 
under S. 32, clause (3) of the Evidence Act, it could be 
contradicted under B. 158 of that act by a statement 
made by him to the police. (Vol 13) 1926 Lah 122 
(124) : 26 Cri L Jour 1425 (DB). 

[7] Only accused can claim to use previous statement 
of a prosecution witness for the pupose specified in the 
proviso. (Yol 32) 1945 Nag 1 (5) : 46 Cri L Jour 448 : 
I L E (1945) Nag 151 (D B) £ (Vol 25) 1938 All 571 
(578) : 40 Cri L Jour 4 £ (Yol 18) 1981 Cal 622 (625) : 
32 Cri L Jour 1245 (DB) £ (Yol 14) 1927 Cal 17 (19) : 
54 Cal 237 : 28 Cri L Jour 99 (DB). 

[8] The prosecution cannot use it against the accused. 
(Yol 28) 1941 Lah 471 (478) : 43 Cri L Jour 268 (D B) 
£ (Vol 13) 1926 Cal 320 (321) : 27 Cri L Jour 263 
(DB) £ (Vol 19) 1932 Oudh 247 (248) : 33 Cri L Jour 
566 (DB) £ (Yol 17) 1930 All 746 (749) ; 32 Cri L Jour 
152 (DB) £ (Yol 2) 1915 All 144 (145) : 16 Cri L Jour 
281 £ (’98) 22 Bom 596 (601) (D B) £ (Vol 27) 1940 
Pat 605 (607) : 41 Cri L Jour 587 (DB) £(Voi 13) 1926 
Cal 793 (794) : 27 Cri L Jour 641 (D B) £ (Yol 12) 
1925 Lah 399 (399) : 6 Lah 171 ; 27 ‘Cri L Jour 438 
(DB) £ (Vol 20) 1933 Pat 488 (492) : 34 Cri L Jour 
892 £ (Yol 20) 1933 Nag 384 (385) : 30 Nag L B 55 : 
35 Cri L Jour 577. 
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[But see (’36) 87 Cri L Jour 1117 (111 8; (D .o) 
(Calj * (Vol 5j 1913 Pel 439 (439) : 3 Pat L Jour 36S : 
19 Cri L Jour 512 IDS). 

[9] The Court cannot exercise its powers under 
S. 165 o? tbo Evidence Act, and use the statements as 
evidence. (’32) 1932 Mad W N 625 (628, 629) * 
(Vol 18) 1931 Cal 189 (190) : SS Cal 1009 : 32 Cri L 
Jour 841 (DB) * (Vol 13) 1926 Cal 147 (148) : 27 Cri 
L Jour 277 (DB) * (Yol 5) 1918 Upp Bur 16 (16) : 19 
Cri L Jour 715 : 3 Upp Bur Bui 81. 


[See however (Vol 30) 1943 Cal 521 (526, 527) : 
ILK (1943) 1 Cal 543 : 45 Cri L Jour 9S (DB).] 


[10] The Court cannot compare the evidence given 
by prosecution witnesses with previous statements made 
by them without their being brought on record as pro- 
vided by this seetion and as result of such comparison 
convict the accused. (Vol 27) 1940 Pat 605 (607) : 41 
Cri L Jour 587 (D B) * (Vol 14) 1927 Bang 74 (79) : 4 
Bang 471 : 28 Cri L Jour 219 * (’07) 6 Cri L Jour 224 
(224) (DB) (Bom). 

[See also (Vol 2) 1915 Cal 702 (703, 704) ; 16 Cri L 
Jour 313 (DB).] 

[11] The Court cannot after comparison of the state- 
ments of witnesses in the police-diary, use the state- 
ments to the prejudice of the accused by saving that 
the defence is improving its story at every stage. 
(Vol 20) 1933 Pat 440 (441) : 34 Cri L Jour 948. 

[12] The Court cannot circumvent the provisions of 
this section by a process of deduction and arrive at a 
conclusion on the statement as to what it did or did not 
contain. (Vol 29) 1942 Cal 495 (496) : 43 Cri L Jour 
797 (DB). 

[13] The Court cannot refer to failure of defence to 
use previous statements under this section and direct 
jury to draw therefrom, an adverse inference against 
aocused. (Vol 17) 1930 Pat 513 (516) : 9 Pat 606 : 32 
Cri L Jour 72 (DB). 

[14] A previous statement by a prosecution witness 
falling under this section can be used by the accused 
only for the purpose of contradicting such witness 
under S. 145 of the Evidence Act. (Vol 29) 1942 Mad 
288 (289) : 43 Cri L Jour 582 * (Vol 28) 1941 Lah 471 
(478) : 43 Cri L Jour 268 (DB) * (Vol 27) 1940 Pat 605 
(607) : 41 Cri L Jour 587 (D B) * (Vol 15) 1928 Bang 
ISO (151) : 6 Bang 137 : 29 Cri L Jour 701 (DB) * 
(Vol 13) 1926 Bang 116 (116, 118) : 4 Bang 72 : 27 Cri 
L Jour 881 (FB) * (Vol 12) 1925 Cal 1017 (1018) : 27 
Cri L Jour 129 (DB)*(Yol 30) 1943 Cal 521 (526) : HR 
(1943) 1 Cal 543 : 45 Cri l! Jour 99 (DB)*(Vol 31) 1944 
F C 38 (39) : I L R (1944) Ear (PC) 158 : 46 Cri L Jour 
317 : 1944 FOB 223 (FC) * (Vol 11) 1924 Bom 510 
(511) : 26 Cri L Jour 223 (DB) * (Vol 18) 1931 Pat 152 
(156, 157):32 Cri L Jour 797:10 Pat 107 (DB)*(Vol 17) 
1930 Bom 158 (159) : 54 Bom 528 : SI Cri L Jour 
1003*(Vol 13) 1926 Lah 367 (368) : 7 Lah 264 : 27 Cri 
L Jour 803 (DB). 

[15] Previous statement by prosecution witness can- 
not be used as substantive evidence in favour of or 
against the accused. (Vol 29) 1942 Mad 288 (289) : 43 

, Ori L Jour 582 * (Vol 28) 1941 Lah 471 (478) : 43 Cri 
L Jour 268 (DB)*(Vol 10) 1923 All 489 (470) : 25 Cri 
' L Jour 204 * (95) 1895 Bat 833 (888)*(83) 9 Cal 455 
.. (458) (DB) * (08) 7 Cri L Jour 325 (328) : 31 Mad 127 
(DB) * (Vol 15) 1928 Pat 31 (32) : 7 Pat 50 : 28 Cri 
L Jour 843 (DB) * (Vol 14) 1927 Lah 70 (80) : 28 Cri 

• L Jour 112* (Vol 12) 1925 Oal 161 (163) : 26 Cri L Jour 
307 (DB)*(’87) 11 Bom 657 (658) (DB). 

• " [ 16 ] Police officer jointly recording statements of 
i ; .two or more witnesses— Such joint statement cannot be 

-legaliy used as statement of any particular prosecution 
i i’Wteisarte the purpose of contradicting that witness. 

i .' * •' ; t 


(Vo! 24) 1937 Oudh 201 (203, 204) : 38 Cri L Jour 165 
(DB). 

[37] This seetion does not prevent a police officer 
from explaining his conduct even though it may in- 
fcrcutially have reference to the statements made by 
witnesses. (Vol 16) 1929 Cal 298 (800) : 56 Cal 1106 : 

30 Cri L Jour 1015 (DB)*(Yo! 17) 1930 Lah 484 (485): 

31 Cri L Jour 442 (DB)S(Yol 18) 1931 Lah 177 (177) : 

82 Cri L Jour 682 (DB). 

[18] As to whether the statement before the police 
can be used to show that the witness omitted to state a 
particular fact, see the following cases. (Vol 25) 1938 
Pat 579 (582) : 40 Cri L Jour 147 (DB) * (Vol 31) 
1944 Pat 390 (391) : 46 Cri L Jour 186*(Vol 31) 1944 
Mad 385 (386, 387) : 46 Cri L Jour 294 : 1 L E (1944) 
Mad 897 (DB) * (Vol 20) 1933 Mad 372 (373, 374) : 56 
Mad 475 : 34 Cri L Jour 582 * (Vol 15) 1928 Lah 257 
(258) : 9 Lah 389 : 29 Cri L Jour 34S (DB) * (Vol 19) 
1932 Lah 103 (111) : 33 Cri L Jour 97 (DB) * (Vol 14) 
1927 Cal 257 (258) : 53 Cal 980 : 28 Cri L Jour 273 
(DB)*(Vol 32) 1945 Cal 159 (172, 173) : 46 Cri L Jour 
692 (DB)*(Vol 24) 1937 Nag 50 (53) : 1 L R (1937)Nag 
277 : 38 Cri L Jour 330 (DB) * (Vol 20) 1933 Nag 136 
(144) : 29 Nag L R 251 : 34 Cri L Jour 505 (DB) * 
(Vol 17) 1930 Cal 802 (802) : 32 Cri L Jour 359 * 
(Vol 23) 1936 Pat 46 (48) : 37 Cri L Jour 320 (DB). 

[19] The prosecution is not bound to produce in Court 
every person examined by the police. But the police 
ought not to avoid calling any witness merely because 
he is likely to give evidence in favour of the accused. 
(Vol 21) 1934 All 908 (918) : 57 All 267 : 36 Cri L Jour 
152 (DB). 

[20] Public Prosecutor ought to inform pleader for 
defence that information of value to the defence is 
found in police papers so as to enable him to apply for 
copies under this section. (Yol 20) 1933 Rang 378(381): 
35 Cri L Jour 792 (DB). 

[21] A mashirnama can be used for refreshing the 
memory of a witness under S. 159, Evidence Act, as to . 
what the witness had done or seen but not as to what 
was said. (Vol 27) 1940 Sind 168 (171) : I L R (1940) 
Ear 487 : 41 Cri L Jour 924 (DB). 

12. “Nor shall any such statement or any record 
thereof . . . .” — [1] The amendment of the section 
in 1923 by the insertion of the words “nor shall any 
such statement or any record thereof .... be used for 
any purpose,’’ makes it clear (hat no oral evidence 
of the statement is admissible in evidence, (Vol 16) 
1928 Mad 1028 (1031) : 29 Cri L Jour 1098 : 51 Mad 
967 (FB). (Overruling (Vol 12) 1925 Mad 579 : 48 Mad 
640 : 26 Cri L Jour 721 (DB).) 

13. “At any inquiry or trial in respect of any 
offence under investigation at the time when such 
statement was made.” — [1] Under the present 
section it is clear that statements made during the course 
of investigation can be used in a subsequent case which 
was not under investigation when the witness made the 
statement. (Vol 29) 1942 Cal 277 (279) : 43 Cri L Jour 
693 (DB)*(Vol 25) 1938 Nag 110 (111) : 39 Cri L Jour 
68 : ILR (1940) Nag 320*(Yol 23) 1936 Lah 369 (360): 
17 Lah 472 : 38 Cri L Jour 246*(Vol 20) 1933 Mad 65 
(65) : 56 Mad 154 : 34 Cri L Jour 137 (DB) * (Vol 14) 
1927 Rang 113 (116) : 5 Rang 26 : 28 Cri L Jour 433 
(DB)*(Vol 12) 1925 Sind 257 (258) : 19 Sind L R 6 
26 Cri L Jour 433 (DB) * (Vol 20) 1933 Pat 555 (555) : 
34 Cri L Jour 1216 * (Vol 19) 1932 All 442 (443) : 34 
Cri L Jour 109 (DB) * (Vol 18) 1931 Cal 637 (639) : 33 
Cri L Jour 60 (DB). 

[2] Complaint made to police who, after investigation 
under Chapter XIV, rejecting it as false — Complainant, 
then, pressing complaint before the Court — In the trial, 
that takes place On suoh complaint, statement of wit- 
* ceases to the police during '««n Kn 
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only in accordance with S. 162. (Vol 20} 1933 Pat 555 

(CDS) : 34 Cri L Jour 1216. 

[3] The statement made during investigation can be 
used in proceedings under Ss. 517 and 523 of the Code 
and also in a subsequent civil suit. (Yol 14) 1927 Nag 
24 (25) : 28 Cri L Jour 14 * (Yol 30) 1943 Lah 312 
(313) : 45 Cri L Jour 153©(’S5) 9 Bom 131 (134) (DB)© 
(Yol 7) 1920 Nag 219 (220) : 21 Cri L Jour 414 © 
(Yol 19) 1932 Oudli 137 (138). 

[4] Commitment proceedings are within the ambit of 
the section. (Yol 21) 1934 Nag 13S (139). 

14, Application for copies — When to be made. — 

[I] The accused is not, as a matter of course, entitled 
to get copies of statements made to the police during the 
course of investigation. (’94) 16 AH 207 (208) (DB). 

[2] Witness callc-d by prosecution under circum- 
stances mentioned in the proviso — Accused may be given 
copies of statements made to police. ("07) 6 Cri L Jour 
346 (347) : 30 Mad 466 (DB). 

[3] The witness, a copy of whose statement is 
required, should be in the witness box when the appli- 
cation for copies is made. (Yol 22) 1935 Bang 370(372): 
13 Rang 570 : 36 Cri L Jour 1487 (FB)*(Yol 15) 1928 
Bom 23 (24) : 52 Bom 195 : 29 Cri L Jour 221 (DB) * 
(Yol 22) 1935 Bang 98 (100):13 Bang 1 : 36 Cri L Jour 
665 (DB) * ('07) 6 Cri L Jour 346 (847) : 30 Mad 468 
(DB)*(Vol 21) 1934 All 340 (342) : 56 All 750 : 36 Cri 
L Jour 65 (DB) * (Yol 16) 1929 Cal 182 (184, 185) : 56 
Cal 840 : 30 Cri L Jour 580 (DB). 

[See also (Vol 16) 1929 Nag 172 (174) : 30 Cri L Jour 
728.] 

[But see (Yol 32) 1945 Cal 159 (168) : 46 Cri L Jour 
692 (DB). ((Vol 14) 1927 Cal 514 : 54 Cal 307 : 28 Cri 
L Jour 582, dissented from.) © (Yol 24) 1937 Pesh 10 

(II) : 38 Cri L Jour 347 (DB).] 

[4] Warrant case — Copies not applied for during 
cross-examination of prosecution witnesses before charge 
and before prosecution witnesses were called for further 
cross-examination — Held that, copies could not be 
granted till witnesses were again in the box for cross- 
examination. (Yol 17) 1930 Mad 185 (185, 186) : 31 
Cri L Jour 414. 

[5] Witness tendered by prosecution but discharged 
without being examined — Thereafter application made 
for a copy of his statement to the nolice — It should be 
refused. (Yol 16) 1929 Pat 34 (36)': 7 Pat 153 : 30 Cri 
L Jour 273 (DB)©(’89)16 Cal 612a (618a) * (’05) 4 Cri 
L Jour 79 (85) : 33 Cal 1023 (DB). 

[6] DiSerent views ate held as to whether accused is 
entitled to get copies as soon as the prosecution witness 
enters the witness box, or only after his examination- 
in-chief is over: 

(a) It was held in the following cases that the op- 
portune moment to ask for copies was when the examina- 
tion-in-chief of the witness was over and the defence was 
about to begin its cross-examination. (Vol 29) 1942 Mad 
451 (451) : 44 Cri L Jour 400 * (Vol 15) 1928 Bom 23 
(24, 25) : 52 Bom 195 : 29 Cri L Jour 221 (DB) * (Vol 
18) 1931 AH 84 (35) : 53 All 94 : 32 Cri L Jour 578 © 
(Vol 16) 1929 Cal 182 (184) : 56 Cal 840:30 Cri 1 Jour 
580 (DB) * (Vol 15) 1928 Pat 593 (593) : 29 Cri L 
Jour 715. 

[See (Vol 17) 1930 Mad 185 (185, 186) : 31 Cri L 
Jour 414,] 

(b) In the following cases it was held that the right 
to apply for copies accrues the moment the witnesses 
appear before the Court to be examined. (Yol 15) 1928 
Pat 215 (215, 216, 217) : 7 Pat 205 : 29 Cri L Jour 297 
(DB) © (Yol 14) 1927 Nag 24 (25) : 28 Cri L Jour 14. 

[iSee also (Yol 16) 1929 Cal 182 (184, 185) : 56 Cal 
840 : 30 Cri L Jour 580 (DB) * (Yol 21) 1934 Nag 
138 (139).] 


(e) According to the High Court of Lahore, though 
the accuse 1 person is not entitled to a copy of the state- 
ment until the witness is sought to be cross-examined, 
there is no harm in granting sueli copies at an earlier 
stage. (Vol 16) 1939 Lah 429 (430) : 30 Cri L Jour 760. 

(d) It was held in the following eases that the accus- 
ed was not entitled to copies until, not only the cross- 
examination had begun but until the cross-examination 
had laid the foundation for the suggestion that the evi- 
dence given by the witness in Court is contradicted by 
such statement. (Yol 14} 1927 Cal 514 (515) : 54 Cal 
307 : 28 Cri L Jour 582 (DB) © (Yol 14) 1927 Pat 243 
(244, 248) : 6 Pat 329 : 28 Cri L Jour 709 (DB) © (Yol 
13) 1926 Mad 1S3 (1S4) : 32 Cri L Jour 100 (DB). 

(e) The above view has been dissented from in the 
following decisions. (Yol 32) 1945 Cal 159 (168) : 46 Cri 
L Jour 692 (DB) © (Vol 16) 1929 Cal 182 (184, 185):56 
Cal S40 : 30 Cri L Jour 5S0 (DB) © (Yol 15) 1928 Bom 
23 (24) : 52 Bom 195 : 29 Cri L Jour 221 (DB) © (Vol 
18) 1931 Ali 34 (35) : 53 All 94 : 32 Cri L Jour 578 © 
(Vol 15) 192S Pat 593 (593) : 29 Cri L Jour 715©(Vol 

15) 1928 Pat 215 (216) ; 7 Pat 205 : 29 Cri L Jour 297 
(D B) 

[7] The application for copies need not be in writ- 
ing. (Vol 17) 1930 Ail 737 (738) : 31 Cri L Jour 555. 

15. Duty of Court to grant copies. — [1] Under 
the proviso to the section as it stood before the amend- 
ment of 1923 the grant of copies was a matter of judi- 
cial discretion. (’96) 1896 Bat 874 (875) © (Vol 1) 1914 
Mad 376 (376, 377) : 15 Cri L Jour 289. 

[2] Under the present section Court is bound to grant 
copies, unless it is of opinion that any part of such 
statement is not relevant to the subject-matter of the 
enquiry or trial, or that its disclosure to the accused is not 
essential in the interests of justice and is inexpedient in 
the public interests. (Vol 32) 1945 Cal 159 (167): 46 Cri 
L Jour 692 (DB) © (Vol 26) 1939 Pat 174 (176):17 Pat 
622 : 40 Cri L Jour 509 (DB) © (Vol 24) 1937 Mad 822 
(823) : I L R (1938) Mad 180 : 39 Cri L Jour 54©(Vol 
24) 1937 Pesh 10 (U):38 Cri L Jour 347 (DB)©(Vol 23) 
1936 Nag 249 (250) : I L R (1937) Nag 178 : 38 Cri L 
Jour 936 © (Vol 22) 1935 Bang 370 (372): 13 Bang 570: 
36 Cri L Jour 1487 (FB) © (Vol 14) 1927 Cal 514 (515): 
54 Cal 307 : 28 Cri L Jour 582 (DB)*(Vol 17) 1930 All 
737 (738) : 31 Cri L Jour 555 © (Vol 16) 1929 Nag 240 
(240) : 30 Cri L Jour 1097 © (Vol 17) 1930 Sind 153 
(153, 154, 156) : 24 Sind L B 239 : 31 Cri L Jour 592 
(DB) © (Vol 16) 1929 Pat 268 (270) : 8 Pat 279:30 Cri 
L Jour 858 (DB)©(Vol 21) 1934 Nag 138 (189)*(Vol 22) 
1935 Sind 145 (175) : 28 Sind L B 397 : 36 Cri L Jour 
1161 (DB) © (Vol 15) 1928 Bom 23 (24):52 Bom 195 : 
29 Cri L Jour 221 (DB) © (Vol 22) 1935 Bang 98 (101): 
IS Bang 1 : 36 Cri L Jour 665 (DB)©(Vol 18) 1981 All 
262 (262) : 53 All 458 : 32 Cri L Jour 562. 

[3] Statements not recorded in full but, only memo- 
randum of the same recorded — Court cannot refuse 
copies. (Vol 32) 1915 Cal 159 (167) : 46 Cri L Jour 692 
(DB) © (Vol 23) 1936 Nag 249 (250) : I L R (1937) Nag 
178 : 38 Cri L Jour 936 © (Vol 18) 1931 All 262 (262): 
53 All 458 : 32 Cri L Jour 562, 

[4] A Court cannot refuse to grant copies on the 
ground that there was no contradiction between what 
the witness says in bis evidence and liis previous state- 
ment or that the statements were of “ no real value as 
evidence.” (Vol 24) 1937 Mad 822 (823) : l L R (1938). 
Mad 180 : 39 Cri L Jour 54 © (Vol 18) 1931 All 273 
(274);32 Cri L Jour 370©(Vol 17) 1930 Sind 153 (153, 
154, 156) : 24 Slid L B 239 : 31 Cri L Jour 592 (DB) 
© (Vol 16) 1929 Pat 268 (270) : 8 Pat 279 : 30 Cri L 
Jour 858 (DB) © (Vol 20) 1933 AH 535 (539) : 
55 All 689 : 35 Cri L Jour 360 (DB) © (Vol 

16) 1929 Nag 172 (174) : 30 Cri L Jour 728 © (Vol 21) 
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1934 Nag 138 (139) * (Vol 22) 1935 Rang 98 (100): 13 
Rang 1 : 36 Cri L Jour 665 (DB) * (Yol 14) 1927 Nag 
24 (25) : 28 Cri L Jour 14. 

[5] It is a condition precedent to the grant of copies 
that reference should be made by the Court to see whe- 
ther any portion of the statement should be excluded 
under the second proviso and to satisfy itself that the 
document of which a copy is required is really a state- 
ment within the section. (Yol 15) 1928 Pat 215 (217) : 
7 Pat 205 : 29 Cri L Jour 297 (DB) « (Yol 22) 1935 
Rang 98 (100) : 13 Rang 1 : 36 Cri L Jour 665 (DB) 
£(Vol 32) 1945 Cal 159 (168) :46 Cri L Jour 692 (DB). 

[6] A reference to tie statement should be made 
hy the Court as soon as the request is made on behalf 
of the accused. The Court is not at liberty to postpone 
referring to tbe statement till after the witness’s evi- 
dence is concluded. (Yol 8) 1921 Lah 93 (94) : 22 Cri L 
Jour 578 (DB) # (Yol 22) 1935 Rang 98 (100, 101):13 
Rang 1 : 36 Cri L Jour 665 (DB). 

[7] Whenever necessary the cross-examination of the 
witness must be adjourned until the necessary copy has 
been given. (Vol 22) 1935 Rang 98 (100, 101) : 13 Rang 
1 : 36 Cri L Jour 665 (DB). 

[8] It would be sufficient compliance with the section 
to allow the defence pleader to see the statement of the 
witness to the police and to cross-examine thereon while 
the copy is being prepared. (Yol 29) 1942 Mad 451 (451): 
44 Cri L Jour 400 £ (Vol 22) 1935 Rang 98 (101) : 13 
RaDg 1 : 36 Cri L Jour 665 (DB). 

[9] Request made for a copy of previous statement of 
a witness — Copy of all statements made by such wit- 
ness duriog investigation should be furnished. (Yol 16) 
1929 Pat 268 (270) : 8 Pat 279 : 80 Cri L Jour 858 
(DB). 

[10] Accused is entitled to a copy of the whole state- 
ment made by a witness except itig the portion that may 
be excluded under the second proviso to the section, 
/Yol 22} 1935 Rang 98 (100) : 13 Rang 1:36 Cri L Jour 
665 (DB). 

[11] In granting a copy of statement material por- 
tions omitted by oversight on the part of typist — Omis- 
sion discovered only in appellate Court — Appellate 
Court should furnish accused with a correct copy and 
also giva the accused an opportunity to recall the wit- 
ness and cross-examine him. (Yol 7) 1920 Pat 378 (381): 
21 Cri L Jour 289 (DB). 

[12] An accused is not entitled to copies of state- 
ments recorded in the course of investigation of other 
cases. (Vol 23) 1936 Lah 359 (361) : 17 Lah 472:38 Cri 
L Jour 246 * (Vol 22) 1985 Nag 23 (24). 

[13] An investigation made by a police-officer under 
S. 202 not being an investigation under this chapter the 
statements of witnesses recorded by him during such in- 
vestigation form part of the criminal case and therefore 
the Court is not entitled to refuse the grant of copies of 
such statements. (Yol 29) 1942 Rang 51 (51): 1941 Rang 
L R 590 (DB). 

[14] Defence pleader asking a witness a question con- 
cerning his statement to the police — It is the duty of 
the- Court to ask the pleader whether or not he wished 

, to have a copy of that witness’s statement to the police 
, supplied to him 1 — Pleader not desiring copy of state- 
’ meut-~AU questions concerning the witness’s statement 
to the investigating officer should be disallowed— Plea- 
- 4er desiring copy — It should be supplied and should be 
t used for the purpose of cro3s*examining the witness and 
brought on the record in the proper way. (Yol 22) 1935 
*; ' .Bang 299 (301) : 36 Cii L Jour 1880. 

Copies of statements obtained by some method, 
■; ? V pbt contemplated by this section, should not be used by 
32) 1945 CaL 159 (169) : 46 Cri L 


[16] Investigating officer failed to produce in Court 

notes made of the statement of an important witness 

Reason for failure to do so being that it would be im- 
possible for him to trace the notes then — Proceedings 
quashed. (Yol 23) 1936 Nag 249 (250):I L R (1937) Nag 
17S : 88 Cri L Jour 936. 

16. “On the request of the accused.” — [1] A 
Court is not justified in admitting the previous state- 
ments of witnesses to the police, unless the accused or 
his advocate requests the Court to refer to them and to 
grant copies. The Court may, however, suggest to the 
accused that he should ask for a reference to the police 
papers. (Vol 22) 1935 Rang 370 (373) : 13 Rang 570:36 
Cri L Jour 1487 (FJ3) * (Yol 14) 1927 Rang 80 (80) : 4 
Rang 356 : 27 Cri L Jour 1371 (DB). 

[2] An oral request may be enough. (Yol 17) 1930 
All 737 (738) : 31 Cri L Jour 555. 

[3] It has been held that a Court is not entitled to 
look into the police papers, even privately, unless re- 
quested to do so by the accused. (Yol 22) 1935 Rang 98 

(100) : 13 Rang 1:86 Cri L Jour 665 (DB), (Dissenting 
from (Yol 20) 1933 Rang 378:35 Cri L Jour 792 (DB).) 

fBut see (Vol 22) 1935 Rang 370 (372):13 Rang 570: 
36 Cri L Jour 1487 (FB)*(Yol 30) 1943 Cal 521 (526, 
527}:45 Cri L Jour 99 : I L R (1943) 1 Cal 543 (DB).] 

[4] Objection raised in appeal on the ground that 
copies of statements were not granted under this section 
— Appellate Court ordering such copies to be furnished 
to the appellant— It is not open to latter if there are no 
contradictions between the witness’s deposition in the 
Court and his previous statement, to contend that 
appellate Court should not look at the statements unless 
requested to do so by him. (Vol 22) 1935 Rang 98 (102): 
13 Rang 1 : 86 Cri L Jour 655 (DB). 

17. Contradicting witness under the section — 
Procedure. — [1] The only way in which the previous 
statement of a witness can be used, is by contradicting 
the witness by such writing, and this can be done only by 
drawing his attention to such parts of the recorded 
statement, as are intended to be used for the purpose 
of contradiction, and allowing him an opportunity to 
explain any contradiction. (Yol 32) 1945 Cal 159 (170): 
46 Cri L Jour 692 (DB) £ (Yol 30) 1943 All 49 (55):44 
Cri L Jour 280 * (Vol 21) 1934 All 956 (957) : 36 Cri 
L Jour 188 * (Yol 22) 1935 Rang 299 (301) : 36 Cri L 
Jour 1380 * (Yol 20) 1933 Mad 233 (239): 56 Mad 231: 
34 Cri L Jour 481 (DB). (Statement made by witness 
to police in course of investigation cannot be used to 
corroborate his evidence.) £ (Vol 15) 1928 Lah 17 (19): 
8 Lah 605 : 28 Cri L Jour 983 (D B) £ (Yol 13) 1926 
Rat 20 (22) : 27 Cri L Jour 362 (D B) £ (Yol 20) 1933 
Pat 589 (591, 592, 593, 596) : 35 Cri L Jour 379 (D B) 
£ (Yol 17) 1930 Lah 491 (495) : 11 Lah 460 : 31 Cri I» 
Jour 1071 (DB). 

[See also (Yol 18) 1931 Cal 189 (190) : 58 Cal 1009 : 
32 Cri L Jour 841 (DB).] 

[2] Those parts of the statement to the police, which 
are used for contradioting the witness, must be proved 
and brought on the record. (Yol 22) 1935 Rang 98 

(101) : 13 Rang 1 : 36 Cri L Jour 665 (DB). 

[3] The contradiction must be established by proving 
that the part of the recorded statement used for the 
purpose of contradicting a witness actually represents 
what was said by him to the police-officer. It is not 
merely sufficient to prove the writing as contemplated 
by 8. 145, Evidence Act. (Yol 32) 1945 Cal 159 (169, 
170) : 46 Cri L Jour 692 (DB). 

[4] The statement may be proved by getting an 
admission from the witness that he made it, (Vol 32) 
1945 Cal 159 (170, 171) : 46 Cri L Jour 692 (D B) £ 
(Yol 30) 1943 All 49 (55):*44 Cri L Jour 280 © (Vol 22) 
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1935 Rang 98 (101) : 13 Rang 1 : 36 Cri L Jour 665 
(DB) * (Yol 19) 1932 Lali 103 (110) : 33 Ori L Jour 
97 (DB). 

[o] The record may be proved by ashing the police- 
officer, when he gets into the witness bos, whether the 
witness made such statements to him and whether the 
record was made by him, or, if the officer is not avail- 
able, by showing that the statement was written in the 
handwriting of the particular officer. (Vol 32) 1945 
Cal 159 (170, 171) : 46 Cri L .Tour 692 (DB) 9 (Vol BO) 
1943 All 49 (55) : 44 Cri L Jour 280 (D B) * (Vol 26) 
1939 Lah 521 (522) ;ILE (1939) Lah 305 : 41 Cri L 
Jour 174 (DB) « (Vol 4) 1917 Low Bur 12 (15) : 18 Cri 
L Jour S14 (Vol 22) 1935 Bang 98 (lOi) : 13 Bang 
1 : 36 Cri L Jour 665 (D B) « (Vol 14) 1927 Cal 514 
(515) : 28 Cri L Jour 582 : 54 Cal 307 (DB) 9 (Vol 25) 
1938 All 571 (573) : 40 Cri L Jour 4 * (’IB) 14 Cri L 
Jour 437 (437) : 7 Sind L B 10 (DB) * (Vol 15) 1928 
Lah 507 (510) : 29 Cri L Jour 303 (D B) * (Vol 11) 
1924 Bom 510 (511) : 26 Cri L Jour 223 (DB). 

[6] If necessary, in order to avoid delay, cross-exa- 
mination may be allowed subject to subsequent proof of 
the statement. (Vol 26) 1939 Lah 268 (269) : I L B 
(1939) Lah 509 : 40 Cri L Jour 708 (D B) * (Vol 25) 
1938 Nag 110 (111) : 39 Cri L Jour 68 : I L B (1940) 
Nag 320 * (Vol 22) 1935 Rang 98 (101) : 13 Bang 1 : 
36 Cri L Jour 665 (DB). 

[ See also (Vol 24) 1937 Bom 60 (62) *. 38 Cri L Jour 
327 (DB).] 

^[7] The record need not be proved before the 
witness’s attention is drawn to it in cross-examination. 
The proof of the writing can be given after it is put to 
the witness. (Vol 26) 1939 Lah 268 (269) : I L E (1939) 
Lah 509 : 40 Cri L Jour 708 (DB). 

[But see (Vol 15) 1928 Bom 28 (25) : 52 Bom 195 : 
29 Cri L Jour 221 (DB) « (Vol 15) 1928 Bang 150 
(151) : 6 Bang 137 : 29 Cri L Jour 701 (DB) tt (Vol 19) 
1932 Lah 103 (111) : 33 Cri L Jour 97 (DB).] 

[8] It is the duty of the defence to prove the state- 
ments of which they make use in cross-examination and 
where thay have not done so, it is not open to them, 
thereafter, to object that, such statements have been 
brought on the record without proof. (Vol 22) 1935 
Bang 98 (101) : 13 Kang 1 : 36 CriL Jour 665 (DB). 

[9] Procedure prescribed by S. 145, Evidence Act, not 
adopted and witness’s attention not drawn to written 
record — It cannot be used in evidence and the police- 
officer cannot be asked about it. (Vol 32) 1945 Cal 159 
(170) : 46 Cri L Jour 692 (DB) 9 (Vol 30) 1943 All 49 
(55) : 44 Cri L Jour 280 * (Vol 15) 1928 All 280 (282, 
283) : 29 Cri L Jour 472 (D B) * (Vol IB) 1926 Lah 54 
(58, 59) : 26 Cri L Jour 1308 (D B) * (Vol 13) 1926 
Lah 365 (366) : 27 Cri L Jour 607 *(Vol 20) 1933 Mad 
233 (239) : 56 Mad 231 : 84 Cri L Jour 481 (D B) 9 
(Vol 22) 1935 Rang 98 (100) : 13 Bang 1 : 36 Cri L 
Jour 665 (DB) 9 (Vol 15) 1928 Rang 150 (151): 6 Bang 
137 : 29 Cri L Jour 701 (DB) 9 (’06) 4 Cri L Jour 79 
(83) : 83 Cal 1023 (DB). 

[10] The cross-examinatidh of the witness must be 
' confined to the contradiction between his two statements. 

(Vol 22) 1985 Rang 98 (100) : 13 Bang 1 : 36 Cri L 
Jour 665 (DB). 

[11] Only those portions of the statements, as have 
been used to contradict the witness, will form part of 
the judicial record, The other parts of the statement 
cannot be relied upon by either side in determining the 
guilt or innocence of the accused and should not be 
relied upon by the Judge. (Vol 29) 1942 Mad 58 (60) 9 
(Vol 24) 1937 Oudh 201 (203) : 38 Cri L Jour 165 
(DB) 9 (Vol 17) 1930 Lah 449 (450) : 31 Cri L Jour 
199 (DB) 9 (Vol 13) 1926 Pat 20 (22) : 27 Cri L Jour 
362 (DB). 


[12] The procedure laid down in this section applies 
whether the witness admits or denies the previous 
statement. (Vol 20) 1933 All 535 (539) : 55 All 689 : 
35 Cri L Jour 360 (DB). 

[13] Witness called and the statement to police made 
the subject of cross-examination — Court should make a 
reference to that written statement and make a noto of 
what the written statement actually says. (Vol 20) 1938 
All 585 (539) : 55 All 689 : 85 Cri L Jour 360 (D B). 

[14] As to the necessity of putting the writing to the 
witness, before it can be used as evidence, see the under- 
mentioned cases. (Vol 24) 1937 Oudh 201 (203) : 38 
Cri L Jour 165 (DB). (Statements exhibited entirely 
without getting witness to admit or deny them are not 
admissible.) 9 (Vol 2) 1915 P C 7 (11) : 39 Bom 441 : 
42 Ind App 1B5 (PC). 

[15] Prosecution witness declared hostile — Prosecu- 
tion cannot contradict him, by reference to his state- 
ments before police. (Vol 34) 1947 Pat 107 (110) : 47 
Cri L Jour 780. 

18. Re-examination. — [1] Under the guise of 
re-examination, the statement before the police cannot 
be used to corroborate a prosecution witness, (Vol 16) 
1929 Pat 268 (270) : 8 Pat 279 : 30 Cri L Jour 858 
(DB). 

[2] During cross-examination of an investigating 
police-officer, he is asked whether a certain witness 
stated a certain fact to him during investigation — He 
answers the question in the negative — Matter as to 
what witness actually stated to the police during the 
investigation must be cleared up in re-examination of 
investigating officer. (Vol 25) 1938 Pat 579 (585) : 40 
Cri L Jour 147 (DB). 

[3] Even if Public Prosecutor fails to clear up matters 
in re-examination, it is the duty of Court in fairness to 
the case and to the witness to bring out facts which 
will clear up the negative answer and this will be a 
legitimate use of the police-diary by the Court. (Vol 25) 
1938 Pat 579 (585) : 40 Cri L Jour 147 (DB). 

. 19. “Whether in a police-diary or otherwise.* * 
— [1] The addition of the words “whether in a police- 
diary or otherwise” by the amendment of 1923 makes 
it clear that the statement of witnesses during investi- 
gation, even though taken down in the special diary, 
can be used by the accused for the purposes specified in 
the proviso. (Vol 14) 1927 Cal 644 (645, 646) : 28 CriL 
Jour 805 (DB) 9 (Vol 15) 1928 Cal 260 (261) : 29 Cri L 
Jour 531 (DB) 9 (Yol 14) 1927 Oudh 321 (323): 2 Luck 
605 ; 28 Cri L lour 802 (DB) 9 (Vol 20) 1933 Nag 4 
(5) : 28 Nag L R 291 : 34 Cri L Jour 127 9 (Vol 16) 
1929 Bang 87 (88) : 6 Rang 672 : 30 Cri L Jour 538. 

ISee also (Vol 18) 1931 Pat 150 (151) : 32 Cri L Jour 
638 (DB).] 

[2] The object of the section as amended is that a 
police-officer should no longer claim privilege in respect 
of statement on the ground that it is recorded under 
S. 172. (Vol 14) 1927 Cal 644 (646) : 28 Cri L Jour 805 
(DB) 9 (Vol 22) 1935 Sind 145 (172) : 28 Sind L R 
397 : 36 Cri L Jour 1161 (DB). - 

[3] Police-diary, not containing any statement by any 
witness, but, being only a brief reoord of what the in- 
vestigating officer saw on the spot, and of information, 
which he ascertained as a result of questioning several 
people — Accused is not entitled to use it in the manner 
provided by S. 162. (Vol 26) 1939 Cal 252 (253) : 40 
Cri L Jour 386 (DB). 

20. Effect of admitting in evidence statements 
inadmissible under this section. — [1] Consent of 
parties cannot transform inadmissible evidence into 
admissible one. (Vol 10) 1923 Lah 630 (631) (DB) 9 
(Vol 13) 1926 Pat 211 (212, 213) : 27 Cri L Jour 753 
(DB) 9 (Vol 18) 1931 Pat 345 (345) : 32 Cri L Jour 
1025. 
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[2] In idtaissibie evidence rcceivc-i — It is^onlj an 
Qxooo cni'C-Lle unclci’ S. o'Ci — It is 3, Question oi file t in 
every co . i e wh i! Ini' tlj c i*g nns liosn 3, feiinre oi j es Lice 
con-eiacnl r. ; 'on soon reception of evidence, (Tol 29} 

1942 C,i! 493 (496) : 43 Cri L Jour 797 (DB) S' (Vol 33) 

1943 Pat 127 (123) (03 1 # {Vol 26) 1939 P 0 47 (53) : 

13 Tui 214 :I1I! (19.39) Kar P G 123 : 66 Ind App 
66 : 40 Cri L Jour 3C4 : 19-11 Bang L U 7S3;i (PC) * 
(’39) I L B (1939) 1 Cal 337 (333, 343) (DB) * (Vol 24) 
1937 Oudh 331 (337) : 3S Cri L Jour 491 Si (Vol 23) 
1936 Pat 5S1 (532) : 3S Cri L Jour 102 « (Vol 17) 1930 
Bom 591 (596, 597) : 54 BjEJ 934 : 32 Cri L Jour 239 
(DB) * (Vol IS) 1931 Bom 311 (312, 813) : 55 Bom 
435 : 32 Cri L Jour 1077 (DB) * (Vol 13) 1926 Lab 367 
(363) : 7 lab 204 : 27 Cri L Jour 803 (DB) S' (Vol 17) 
1930 Lab 313 (320) : 10 Lab 794 : 31 Cri L Jour 343 
S' (’94) 2 Weir 302 (302) S (Vol 12) 1925 Oudh 1 (8) : 
27 Oudh Cas 40 : 25 Cri L Jour 49 S (Vol 13) 1926 Pat 
211 (213) : 27 Cri L Jour 753 (DB). 

[See (Vol 12) 1925 Bang 101 (102) : 26 Cri L Jour 
321.] 

[3] The Court of appeal or revision bolding that 
inadmissible evidence has been received — It should 
wholly ignore such evidence and see if there is other- 
evidence on record to justify the decision of tbe lower 
Court. (’76) 1 Cal 207 (217) (DB) S (Vol 19) 1932 Sind 
201 (205) : 26 Sind L E 302 : 34 Cri L Jour 147 (DB) 
S (Vol 20) 1933 Bom 266 (270) : 57 Bom 400 : 34 Cri 
L Jour 870 (DB) S (’10) 11 Cri L Jour 96 (97) (DB) • 
(Cal) S (Vol 13) 1926 Pat 20 (23) : 27 Cri L Jour 362 
(DB) S (’07) 6 Cri L Jour I6i (167) : 32 Bom 111 (PB). 

[4] The Privy Council will not interfere on the mere 
ground of wrong reception of evidence. (Vol 12) 1925 
P C 52 (53) : 6 Dab 45 : 52 Ind App 121 : 26 Cri L 
Jour 1020 (PC). 

[5] Evidence inadmissible under this section used to 
demolish the most important portion of defence case — 
Its admission would prejudice the accused to a great 
extent — Verdict of jury which has been allowed to 
consider such evidence cannot be upheld. (Vol 31) 1944 
Cal 339 (346, 364) : 45 Cri L Jour 771 : I L B (1944) 2 
Cal 405 (DBj « (Vol 26) 1939 Cal 330 (330) : 40 Cri L 
Jour 665 (DB). 

21. Effect of refusal to grant copies to accused 
under this section. — [1] Befusal to grant copies of 
statements to accused is error curable under S. 537, 
(Vol 22) 1935 Sind 145 (178) : 28 Sind L B 397 : 36 Cri 
L Jour 1161 (DB) * (Vol 22) 1935 Bang 98 (101) : 13 
Bang 1 : 36 Cri L Jour 665 (DB). 

[2] Court wrongly refusing to give copies to accused 
— Accused prejudiced — Conviction quashed and now 
trial ordered. (Vol 18) 1931 All 262 (263) : 53 All 458 : 
32 Cri L Jour 562 * (Vol IS) 1931 All 273 (274) : 32 
Cri L Jour 370 « (’74) 11 Bom H C B 120 (124) * 
(Vol 14) 1927 Cal 644 (646) : 28 Cri L Jour 805 (DB) * 
(Vol 15) 1928 Cal 260 (261) : 29 Cri L Jour 531 (DB * 
(Vol 20) 1933 Nag 4 (5) : 28 Nag LB 291 : 34 Cri L 
Jour 127 * (Vol 14) 1927 Nag 24 (25) : 28 Cri L Jour 

14 66 (Vol 16) 1929 Pat 268 270) : 8 Pat 279 : 30 Cri 
L Jour 858 (DB). 

[See (’83) 2 Weir 573 (574).] 

. [3] Extent of prejudioe to accused in each case must 
determine whether trial should be held altogether 
vitiated or. whether the defeat can be remedied. (Vol 
15) 1928 Lah 257 (258) : 9 Lah 389 : 29 Cri L Jour 
348 (DB) * (Vol 19) 1932 Lah 103 (111, 112) : 33 Ori 
L Jour 97 (DB). 

. [4] It has been held in the following cases that a 

, refusal of accused's, request for copies under this section, 

, a matter which will vitiate tbe trial and oan- 
-hot he cured under S. 537. (Vol 32) 1945 Nag 1 (6) : 

448: JL B (1945) Nag 151 (DB) * (Vol 

: ■ ■ ■’ • -■ ; 


26; 1939 Pat 174 (176) : 40 Cri L Jour 509 : 17 Pas 622 
(DB) S' (Vol 23) 1936 Nag 249 (250) : I L B (1937) N&" 
178 : 38 Ori L Jour 938. 

[5] Lower Court wrongly refusing to famish copy of 
prior statement of a witness — Proper course in appeal 
is that, counsel should be furnished with a copy of the 
statement and any contradictions between that state- 
ment and one made in Court by the witness should be 
taken as left unexplained by him — The case may also 
be remanded to lower Court in a proper case. (Vol 15) 
1928 Lah 257 (258) ; 9 Lah 389 : 29 Cri L Jour 348 
(DB) £ (Vol 16) 1929 Nag 24=0 (240) : 30 Cri L Jour 
1097 (DB). 

[6] Committing Magistrate refusing copies of state- 
ments — Committal need not bo quashed because accused 
has an opportunity to use the statement in the Sessions 
Court. (Vol 15) 1928 Pat 215 (218) : 7 Pat 205 ; 29 Cri 
L Jour 297 (DB). 

22. Failure to observe provisions of this section. 
— [1] A failure to observe the provisions of this* section 
is only an error curable under the provisions of S. 537. 
(Vol 33) 1946 Cal 483 (487) : 47 Cri L Jour 564 (DB) 
* (Vol 22) 1935 Bind 145 (178) : 28 Bind L JEt 397 : 36 
Cri L Jour 1161 (DB) £ (Vol 22) 1935 Rang 98 (101) : 
13 Rang 1 : 36 Cri L Jour 665 (DB) £ (Vol 32) 1945 
Mad 284 (286) : I L R (1946) Mad 219 : 47 Cri L Jour 
149 (DB) £ (Vol 21) 1934 Sind 78 (83) : 35 Cri L Jour 
1170 (DB). 

[But see (Vol 32) 1945 Nag 217 (21S) : 46 Cri L Jour 
710 £ (Vol 18) 1931 Oudh 172 (175) : 32 Cri L Jour 
860 : 6 Luck 668.] 

23. “Dying declarations.”— [1] A dying declara- 
tion made to a police-officer during the course of inves- 
tigation is not subject to limitations mentioned in the 
main clause of the section. (Vol 28) 1941 Rang 301 
(303) : 43 Cri L Jour 123 : 1941 Rang L R 258 £ (Vol 
10) 1923 Cal 463 (465) : 24 Cri L Jour 193 (DB) £ 
(Vol 14) 1927 Cal 17 (191 : 54 Cal 237 : 28 Cri L Jour 
99 (DB) £ (Vol 17) 1930 Lah 60 (61) : 31 Cri L Jour 
79 (DB) £ (Vol 19) 1932 Lah 14 (15) : 32 Cri L Jour 
1118 (DB) £ (Vol 3) 1916 Mad 1211 (1212) ; 16 Cri L 
Jour 759 (DB) £ (Vol 18) 1931 Mad 430 (434) : 54 Mad 
678 : 33 Cri L Jour 115 (DB)£(’93) 7 C P L RCr 14 (14). 

[2] Tho admission of dying declarations as evidence 
rest3 on the doctrine of necessity. (’IS) 14 Cri L Jour 
510 (511) : 7 Low Bur Rul 38. 

[3] When a man gasps out his story soon after the 
occurrence it may be said that there was no time for 
him to fabricate or for his friends to suggest falsehood, 
(Vol 18) 1931 Mad 180 (180) : 32 Cri L Jour 357 £ 
(10) 11 Cri L Jour 171 (176) (Lah) £ (’ll) 12 Cri L 
Jour 528 (529) (DB) (Mad). 

[4] Dying declaration should be scrutinized with 
great care — It is not safe to base a conviction merely 
on dying declaration. (Vol 28) 1941 Lah 368 (369) : 43 
Cri L Jour 59 (DB) £ (Vol 17) 1930 All 532 (533) : 31 
Cri L Jour 862 (DB) £ ('01) 25 Bom 45 (46) (DB) £ 
(Vol 12) 1925 Cal 876 (881) : 52 Cal 987 : 26CriL Jotir 
1256 (DB) £ (Vol 20) 1933 Oudh 333 (336) : 8 Luck 
570 : 35 Cri L Jour 45 (DBJ £ (Vol 16) 1929 Pat 249 
(253) : 31 Cri L Jour 136 (DB) £ (Vol 20) 1933 Rang 
95 (96) : 34 Cri L Jour 747 (DB) £ (’30) 1930 Mad W 
N 1211 (1214) (DB) £ (Vol 12) 1925 Lah 549 (550) : 26 
Cri L Jour 890 (DB). 

[5] Gourt, after taking everything into consideration 
convinced that dying declaration is true — It is its duty 
to convict the accused, notwithstanding that there is 
not corroboration in the true sense. (Vol 32) 1945 Nag 
153 (155) MLR (1946) Nag 613 : 47 Cri L Jour 92 
(DB). 

[6] The dying declaration is admissible only when 
the cause of declarant’s death is in issue. (Vol. 15$ 1925 
All 227 (228) : ,26 Cri L Jour 547 £ (Vol 3) 1916 Lak 
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■(03 (l) No police-officer or othei* person in authority shall offer or make, or cause to be 
N c'indvcemcnt to be offered or made, any such inducement, threat or promise as is mentioned m 
n J fired • the Indian Evidence Act, 1872, section 21 . 

( 2 ) But no police- officer or other person shall prevent, by any caution or otherwise, any 
person from making in the course of any investigation under this Chapter any statement which he 
may be disposed to make of his own free will. 

* [XS82 — S. 163 ; 1872 — Ss. 120, 181 ; 1881 — Ss. S3, 143.] 

164. ( 1 ) a [Any Presidency Magistrate, any Magistrate of the first class and any Magistrate 
Power to record state- of the second class speciaily empowered in this behalf by the provincial 
ments and confessions . Government] may, if be is not a police* officer! record any scdtement or 
confession made to him in the course of an investigation under this Chapter or at any time 
afterwards before the commencement of the inquiry or trial. 

( 2 ) Such statements shall be recorded in such of the manners hereinafter prescribed for 
recording evidence as is, in bis opinion best fitted tor the circumstBinces of the case 0 Such confes- 


Seclion 162 — Note 23 (con'd.) 

106 (108) : 1916 Pun Be N T o. *20 Cc : 17 Cri L dour 488 
(DB) * (Yol 11) 1924 Nag 115 (116) : 26 Cri It Jour 
1121 (DB) $ (’01) 1901 Pan Re No. 17 Or, p. 15 (47) 
(DB). 

[7] Dying declarations taken — Questions and answers 
should be taken down. (Yol 30) 1948 Pat 897 (401) : 45 
Cri L Jour 218 : 22 Pat 388 (DB) * (Yol 12) 1925 Cal 
376 (881, 882) : 52 Cal 987 : 26 Cri L Jour 1256 (DB). 

[8] The dyiDg declaration does not ccr.se to be so 
merely because the declarant lingers for a few days and 
then dies. (Yol 1C) 1929 Lah 64 (65) : 30 Cri L Jour 65 
(DB). 

[9] Where a person who made the declaration chances 
to live, his statement cannot be admitted in evidence 
as dying declaration under S. 32 of the Indian Evidence 
Act though it may be relied on under S. 157 of the 
said Act to corroborate the testimony of the complain- 
ant when examined in the case. (’02) 4 Bom L R 434 
(485) (DB). 

Section 163 — Note 1 

[1] The expression “Police Officer’ ’ is also found in 
Ss. 25 to 27 of the Evidence Act. 

[2] The words “Person in authority” occur in S. 24 
ofthe Evidence Act, also. The principle and object of 
that section and of this section are the same. 

[8] Whether any threat or inducement was offered 
in any particular case is a question of fact, to be decided 
with reference to the circumstances of each case. (Yol 16) 
1929 Pat 275 (277) ; 8 Pat 289 : 30 Cri L Jour 675 
(DB). 

[4] Onus of proving existence of inducement, threat 
or promise is on accused — In the absence of evidence, 
illegal pressure will not be presumed. (’74) 11 Bom 
H C R 137 (138) (DB) * (Yol 5) 1918 Cal 72 (72) : 19 
Cri L Jour 959 (DB) © (’02) 6 Cal W N ccxxxvi (ccxxxvi) 
* (’90) 1890 All W N 178 (174) * (’26) 27 Cri L Jour 
983 (984) (DB) (Lah). 

[5] Statement retracted as having been made under 
unlawful inducement — Court should have before it the 
police officers who had come into contact with the per- 
son, for the purpose of making a search, by examining 
them as to the mode in which they had dealt with the 
accused, and as to what led up to the making of such 
statement. (’85) 1885 All W N 59 (59) (EB) * (Yol 20) 
1983 All 31 (38) : 34 Cri L Jour 489 : 55 All 91 (DB) « 
■(’71) 8 Bom H C R Cr 126 (137, 138) (DB) « (’01) 25 
Bom 543 (546, 547) (DB) * (’02) 6 Cal W N ccxxxvi 
(ccxxxvi) * (Vol 12) 1925 Lah 605 (608) : 6 Lah 415 : 
27 Cri L Jour 514 (DB) * (’01) 25 Bom 168 (178, 174) 
(DB) £ (’13) 14 Cri L Jour 417 (417, 418) (Low Bur) £ 
{’72-92) 1872-1892 Low Bur Rul 423 (424) £ (’66) 5 Suth 
W,B Cr 6 (6) (DB). 

■ [6] In order that an act or omission may amount to 


an inducement, threat or promise, it must be such that 
without it, the person would not have made the state- 
ment. (’10) 11 Cri L Jour 694 (694, 095) : 37 Cal 735. 

[7] Inducement etc., need not be express, but may b© 
imulied from the circumstances of the case. (Yol 16) 
1929 Pat 275 (277) ; 8 Pat 289 : 30 Cri L Jour 675 
(DB). 

[8] An act, in order to amount to inducement etc., 
must be such as would make the person suppose that, 
the advantage to be gained or evil to be avoided would 
be of a temporal nature. (Yol 13) 1926 All 246 (247) : 
27 Cri L Jour 158 £ (Vol 9) 1922 Lah 263 (265) : 25 
Cri L Jour 939 (DB) £ (Yol 12) 1925 Cal 5S7 (590) : 52 
Cal 67 : 26 Cri It Jour 7S2 £ (’02) 6 Cal W N ccxxxy 
(ccxxxv). 

[9] An act in order to amount to inducement etc. 
must be sufficient, in the opinion of the Court, to make 
the accused suppose that ha would get the advantage. 
It is left to the Court entirely to form its own opinion 
as to whether the inducement, threat or promises, held 
out in any particular case, if sufficient to lead the per- 
son to suppose that he would gain an advantage of a 
temporal nature. (Yol 19) 1932 Sind 64 (66) : 26 Sind 
L R 191 ; 33 Cri L Jour 650 (DB) £ (Vol 12) 1925 Lah 
605 (608) : 6 Lah 415 s 27 Cri L Jour 514 (DB). 

[10] In scrutinizing themaseiof inducement etc., the 
Court has to perform a threefold function: It has to 
determine the sufficiency of inducement, threat or pro- 
mise, as affording certain grounds; it has to clothe it- 
self with the mentality of the accused to sec whether 
the grounds would appear to the accused reasonable for 
a supposition mentioned in S. 24 of the Evidence Act, 
and it has to judge as a Court, if tho confession appears 
to have been caused in consequence of inducement, 
threat or promise. (Yol 12) 1925 Cal 587 (590, 591) : 52 
Cal 67 : 26 Cri L Jour 782. 

SECTION 164 — SYNOPSIS. 

1. Scope and applicability of the section. 

2. Who can record a statement or confession. 

3. “If he is not a police-officer.” 

4. Magistrate acting under the section need 

not have jurisdiction in the case — Expla- 
nation. 

5. Confessions to Magistrates of foreign States 

— Admissibility in evidence. 

6. “Statement or confession.” 

7. Verification proceedings. 

8. “May record.” 

9. “In the course of an investigation . , , , , inquiry 

or trial.” 

10. Mode of recording and procedure. 

11. “Shall then be forwarded.” 

12. Warning to the accused. 

13. Confession must be voluntary. 
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sions shall be lecorclol and signed in the manner provided in section 364, and such statements or 
confessions shall then be forwarded io the Magistrate by whom the case is to be inquired into 
cr tried. 

(3) C [A Magistrate shall, before recording any such confession, explain to the person making 
it that he is not° bound tc maks a confession and that if he does so it may be used as evidence 
against him and no Magistrate] shall record any such confession unless, upon questioning the 
person making it, he has reason to believe that it was made voluntarily; and, when he records 
any confession, he shall make a memorandum at the foot of such record to the following effect 
d£ ‘ [I have explained to (name) that he is not bound to make a confession and that if he does 
so, any confession he may make may bo used as evidence against him and I believe] that this 
confession was voluntarily made. It was taken in my presence and hearing, and was read over 
to the person making it and admitted by him to be correct, and it contains a full and true account 
of the statement made by him, 

(Signed) A. B., 
Magistrate ” 

Explanation It is not necessary that the Magistrate receiving and recording a confession 

or statement should be a Magistrate having jurisdiction in the case. 

[1882 — S. 164 ; 1872 — S. 12*2.] 

[a] Substituted by the Code of Criminal Procedure (Amendment) Act, 1923 (18 [XVIII] of 1923), S. 35, for 
“Every Magistrate not being a police-officer may”, [b] Substituted by A. 0. for “Local Government”, 
[c] Substituted by Act (18 [XVIII] of 1923), S. 35, for “No Magistrate”, [d] Substituted , ibid., for “I 
believe”. ■ 

Objects and Reasons. 


“The intention of the Bill was to leave the position 
in regard to statements made under section 164 un- 
altered, but to confine the recording of confessions 
under that Section to superior Magistrates. We approve 
the Bill in so far as it deals with confessions and we 
think that statements also should not be recorded 
under the Section by Third Class Magistrates at all or 
by Second Class Magistrates unless specially empowered. 


We consider that a statutory obligation should be 
laid on a Magistrate acting under the Section to warn 
an accused person about to make a confession that the 
same may be used against him, and we think that the 
certificate prescribed by sub-section (3) should record 
the fact that the warning had been given.” 

— S. C. R., [XVIII of 1923]. 


SECTION 164 — SYNOPSIS (eottid.) 

14. Statement of witness to be voluntary. 

15. “Upon questioning the person.” 

16. Memorandum at the foot of the confession, 

17. Accused when should be produced before 

Magistrate. 

18. Confession immediately after police custody. 

19. Confessing accused sent back to police custody. 

20. Retracted confessions. 

1. Scope and applicability of the section, — . [1] 
A statement or confession made to a Magistrate but not 
recorded by him under this section cannot be admitted 
in evidence on the oral testimony of the Magistrate. 
(Vol 23) 1936 P C 253 (257, 258) : 17 Lah 629 : 37 Cri 
L Jour 897 : 63 Ind App 372 (PC). 

[2] The confession or statement made to a Magistrate 
becomes a matter, required by the law to be reduced to 
writing, and by virtue of the provisions of S. 91 of the 
Evidence Act, no evidence of such confession or state- 
ment is admissible except the record thereof prepared 
under this section. (Vol 27) 1940 Pat 163 (169) : 19 Pat 
301 ; 41 Cri L Jour 533 * (Vol 26) 1939 Rang 219 
(228) : 1939 Rang L R 97 : 40 Cri L Jour 691 £ (Vol 25) 
1938 Lah 594 (601) : 39 Cri L Jour 907 * (Vol 24) 1937 
Lah 208 (210) : 38 Cri L Jour 583 £ (Vol 24) 1937 Nag 
257 (259) ; I L R (1937) Nag 416 : 38 Cri L Jour 987. 

[3] If has been held in the following case that a con- 
fession contained in a document delivered to a Magis- 
trate is admissible in evidence although the confession 
has not been recorded under this section. (Vol 26) 1939 
, All 242 (246) : ILR (1939) All 877 : 40 Ori L Jour 

559. 

[4] The following case holds that a confession made 
io a Magistrate, not empowered to record confessions 

section, holding an inquiry into the cause of 


the death of a person is admissible in ovidenee. (Vol 24) 
1937 Sind 232 (215) : 31 Sind L R 460 ; 38 Cri L Jour 
968. 

[5] As the jurisdiction and powers of a Magistrate 
are, under S. 12, limited to the district in which he is 
appointed, he can exercise the power of recording a con- 
fession in such district only. (Vol 8) 1921 All 61 (62) : 
22 Cri L Jour 567. 

2. Who can record a statement or confession. 
— [1] A third class Magistrate cannot act under this 
section, as amended in 1923. (Vol 17) 1930 Lah 60 (61); 
31 Cri L Jour 79. 

[2] A Presidency Magistrate cannot record a state- 
ment or confession made in- the course of an investiga- 
tion in the towns of Calcutta or Bombay by the police 
of Calcutta or Bombay. (’88) 15 Cal 595 (606) (PB) 
(’97) 21 Bom 495 (498, 499) £ (Vol 12) 1925 Cal 587 
(589, 590) : 52 Cal 67 : 26 Cri L Jour 782. 

[But see (Vol 13) 1926 Pat 279 (282) : 5 Pat 171 : 
27 Cri L Jour 957.] 

[8] Though a coroner is deemed to be a Magistrate 
for the purposes of S. 26 of the Evidence Act, under 
S. 19 of the Coroners Act, he is not required to comply 
with the formalities for recording confessions under 
S. 164. (Vol 32) 1945 Bom 265 (268) : 46 Cri L Jour 
714 (FB) £ (Vol 13) 1926 Bom 151 (152) : 50 Bom 111 : 
27 Cri L Jour 466. 

[4] A Magistrate not having power to record a con- 
fession or statement under S. 164, cannot record a con- 
fession under that section in the course of an inquiry 
under S. 176. (Vol 24) 1937 Sind 212 (215) ; 31 Sind 
L R 460 : 38 Cri L Jour 968. 

[5] It has been held in the following case that where 
a statement is relevant under S. 32 (1) of the Evidence 
Act. its ftd-mwftihiiity is not affected by the fact that it 
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was not recorded by a Magistrate having power under 
this section. (Vol 28) 1941 Rang 301 (302, 308) : 43 Cri 
L Jour 123 : 1941 Rang L R 258. 

3. “If he is not a police-officer.” — [1] Under 
8. 25 of the Evidence Act, no confession made to a 
police-officer can be proved against a person accused of 
any offence. See also (Yol 21) 1S34 Pat 258 (257) : 35 
Cri L Jour 1217. (Sub-divisional Magistrate is not a 
police-officer.) 

[2] A confession made to a police yatel in Bombay is 
inadmissible. (’93) 17 Bom 4S5 (4S6). 

[3] A confession made to a Deputy Superintendent 
of Police, who is also a Magistrate, is inadmissible. 

7 Bur L R 100 « (Yol 17) 1930 Rang 227 (22S) : 

8 Rang 52 : 31 Cri L Jour 823 * (’76) 1 Cal 207 (213, 
216). 

[4] Enquiry conducted by a Magistrate instead of a 
police-officer under Regulation 737 of the Police Regula- 
tion — Statements made by witnesses before him mast 
be treated as made to a Magistrate and unless they are 
recorded as required by this section, they cannot be 
admitted in evidence. (Yol 27) 1940 Nag 186 (190) : 
ILR (1940) Nag 232 : 41 Cri L Jour 757. 

4. Magistrate acting under the section need not 
have jurisdiction in the case— Explanation. — [1] A 
Magistrate acting under this section need not neces- 
sarily be one having jurisdiction in the case. (’70) 7 
Bom H C R Crown Cases 56 (57)*(’73) 10 Bom H C R 
166 (174) (FB)*(’97) lOCPLRCr 16 (19)*(’89) 1889 
Rat 46S (469, 470)*(Yol 5) 1918 Pat 179 (188) : 3 Pat 
L Jour 291 : 19 Cri L Jour 135. 

TSee however (’S6) 18S6 Rat 254 (261) *(’02) 29 Cal 
483 (487).] 

[2] A Magistrate directing police investigation, is not 
incompetent to act under this section, ('ll) 12 Cri Ii 
Jour 489 (491, 492) : 5 Sind L R 31. 

[3] Magistrate going to hold preliminary inquiry 
afterwards — He is not incompetent to act under this 
section. (’10) 11 Cri L Jour 453 (463, 470) : 37 Cal 
467*(’S0) 5 Cal 954 (956) (FB) * (’99) 3 Cal W N 387 
(39l)*(’77) 1877 Rat 121 (121). 

[4] Merely because Magistrate has begun an enquiry 
into the guilt of persons alleged to have been confederates 
of the confessing prisoner he i3 not - incompetent to act 
under this section. (Yol 19) 1932 Lah 103 (109) : 33 
Cri L Jour 97. 

5. Confessions to Magistrates of foreign States 
—Admissibility in evidence. — [1] The words “police- 
officer” and “Magistrate” in S. 26 of the Evidence Act 
include police-officers and Magistrates of foreign States 
also. (’98) 22 Bom 235 (237, 238)* (Yol 20) 1933 All 
286 (286, 287) ; 34 Cri L Jour 704*(Vol 12) 1925 Bom 
529 (580) : 49 Bom 642 : 26 Cri L Jour 1478 * (Yol 8) 
1921 Nag 39 (40): 17 Nag L R 11S: 23 Cri L Jour 673. 

[See (Yol 21) 1934 Bind 103 (105) ; 35 Cri L Jour 
1328.] 

[2] Confession made before a Magistrate of foreign 
State is not inadmissible in evidence. (Yol 25) 1988 All 
625 (629) : I L R (1938) All 875 : 40 Cri L Jour 132 * 
(’07) 6 Cri L Jour 377 (377) : 1907 Pun Re No. 8 Cr * 
(Yol 8) 1921 Nag 39 (40) : 17 Nag L R 113 : 28 Cri L 
Jourl673 * (Yol 21) 1934 Lah 878 (874) : 15 Lah 491 ; 
36 Cri L Jour 383. 

[See (Yol 21) 1934 Sind 103 (105) : 35 Cri L Jour 
1328.] 

[See also (’90) 9 Cri L Jour 595 (597): 1890 All W N 
199.] 

[3] Confession made before a Magistrate of foreign 
state will not be entitled to the same weight as a confes- 
sion recorded by a Magistrate in British India in strict 
compliance with the terms of S. 164 of the Code, (’09) 9 
Cri L Jour 297 (301) ; 1909 Pun Re No. 2 Cr, 


[4] Confession made before a Magistrate of foreign 
State — All that has to be seen is whether there is any- 
thing in the substantive or natural law to vitiate it. 
(Yol 19) 1932 Lah 367 (368) : 38 Cri L Jour 460. 

[5] Different views are held as to whether confession 
or statement made before Magistrate of foreign state can 
be presumed to b3 genuine under S. 80 of the Evidence 
Act: 

(a) The Allahabad High Court has held that, it can 
be so presumed. (Yol 25) 1938 All 625 (629) : I L R 
(1938) All 875 : 40 Cri L Jour 132 * (’90) 12 All 595 
(597) ; 1890 All W N 199. 

(b) In the following eases it was held that, no pre- 
sumption under that section could he drawn; and, that 
it was necessary to examine the Magistrate who took 
down the confession as a witness in the case before the 
document could be admitted in evidence. (Vol 1) 1914 
Bom 41 (41) : 15 Cri L Jour 433 * (’81) 2 Weir 125 
(125). 

6. “Statement or confession.” — [1] The section 
provides for the recording of confessions by accused per- 
sons and statements by any persons including an accused. 
(Yol 24) 1937 Nag 254 (256) : ILR (1937) Nag 524 : 38 
Cri L Jour 64S (DB)* (’93) 1S93 Pun Re No. 2 Cr p. 23 
(27) * (Yol 12) 1925 Cal 926 (927) : 26 Cri L Jour 1279 
(DB) * (Vol 9) 1922 Cai 842 (345) : 49 Cal 167 : 22 Cri 
L Jour 562 (DB). (Dissenting from 2 Cal W N 702.) * 
(Yol 6) 1919 Pat 584 (590) : 24 Cri L Jour 728 (DB) * 
(’78) 2 Bom 648 (644) * (’12) 13 Cri L Jour 83 (34) : 5 
Sind L R 174*(Vol 4) 1917 Mad 816 (317) : 17 Cri L 
Jour ,195 : 39 Mad 977 (DB). 

[See also (Vol 19) 1932 Mad 74S (752) : 56 Mad 63 : 

33 Cri L Jour (814) (DB).] 

[2] A statement is to be recorded in the manner pre- 
scribed for recording evidence, while a confession should 
be recorded in the manner provided by S. 364. (Yol 81) 
1944 Nag 105 (118) : X L R (1944) Nag 274 : 45 Cri L 
Jour 673 (FB) * (Vol 24) 1937 Nag 254 (256) : 38 Cri 
L Jour 648 : ILR (1937) Nag 524 (DB)*(’93) 1893 Pun 
Re No. 2 Cr, p, 23 (27)* (’78) 2 Bom 643 (644)*(VoI 4) 
1917 Mad 316 (817) : 17 Cri L Jour 195 : 39 Mad 977 
(DB). 

[3] Confession by an accused person cannot be made 
the basis of a prosecution for perjury under S. 193, 
Penal Code. (Yol 4) 1917 Mad 316 (317, 818) : 17 Cri 
L Jour 195 : 39 Mad 977 (DB) * (’33) 1933 Mad W N 
251 (252). 

[4] A statement may be made the basis of a charge 
for perjury. (Yol 20) 1933 Lah 321 (323) : 14 Lah 507: 

34 Cri L Jour 469 (DB) * (’06) 4 Cri L Jour 183 (191) 
(Bom)*(Vol 4) 1917 Mad 316 (318): 17 Cri L Jour 195: 
39 Mad 977 (DB) * (Yol 20) 1933 Mad 767 (768) : 35 
Cri L Jour 503 (DB)*(Vol 12) 1925 Oudh 660(660,661): 
26 Cri L Jour 1457* (’12) 13 Cri L Jour 33 (35) : 5 Sind 
L R 174*078) 2 Bom 643 (644) * (’99) 22 All 115 (117) 
(DB) * (Yol 21) 1934 Lah 981 (982) ; 16 Lah 153 : 36 
Cri L Jour 402. 

[5] A statement cannot form the basis of a charge of 
giving false evidence in any stage of a judicial proceed- 
ing within S. 193, Penal Code. But the statement can 
be made the basis of a charge under the second part of 
S. 193. (Yol 8) 1921 Bom 3 (14) : 45 Bom 834 : 22 Cri 
L Jour 241 (FB)*(Vol 19) 1932 Lah 254 (254): 33 CriH 
Jour 413 * (’99) 1899 All W N 39 (39, 40). 

[6] A statement recorded under this section by a 
Magistrate who has no jurisdiction to commit the case 
to the Court of Session is not one made in a stage of 
judicial proceeding within S. 193, Penal Code. ('87} 11 
Bom 702 (704) * (’12) 13 Cri L Jour 709. (710) (Bom). 

[7] Divergence between statement recorded under 
this section and statement of the witness at the trial — 
Proceedings taken under S. 476 for his prosecution — It 
will not be expedient to have him prosecuted if the 
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statement at the trial is true and it is only the state- 
ment recorded under ibis section that is .false. (Yol 28) 
1911 Bom 408 {409, 410) : 43 Cri L Jour 107 : I L R 
(1912) 3om 26 (DB). 

[8] A confession means an admission of certain 
facts which constitute an offence, made by a person 
who is charged with the offence which is the subject- 
matter of the statement. (Yol 22) 1935 Cal 681 (6S2) : 
37 Cri L Jour 69 (DB) * (’12) 13 Cri L Jour 352 (393) : 
35 Mad 397 (FB)*(’84) 6 All 509 (589) (FB). 

[See (Yol 23) 1936 Pat 35S (359) : 37 Cri L Jour 862 
(DB).] 

[See also (Yol 21) 1931 Pat 651 (652) : 36 Cri L Jour 
447 * (Yol 26) 1939 P C 47 (52) : 66 Ind App 66 : 18 
Pat 234 : I L B (1939) Ear P C 123 : 1941 Rang L R 
789)i : 40 Cri L Jour 364 (PC)* (Yol 32) 1945 Bom 152 
(154) : ILR (1915) Bom 278 : 46 Cri L Jour 541 (DB) * 
(Yol 28) 1941 Sind 129 (131) : 42 Cri L Jour 741 : ILR 
(1941) Ear 257 (DB).] 

[9] Whether a statement is to be. called a confession 
or not, depends not merely on the nature of the state- 
ment itself but on the use that was intended to be made 
of it. (’12) 13 Cri L Jour 352 (393) : 35 Mad 397 (FB) 
*(Yol 4) 1917 Mad 316 (317) : 17 Cri L Jour 195 : 39 
Mad 977 (DB). 

[10] A “statement” which is not a confession, as for 
example, cne which inculpates a co-accused, but excul- 
pates the person making it, cannot be used as confession, 
■whether against the person making it or against others 
with whom he may be jointly tried. (Yol 4) 1947 Mad 
316 (318) : 17 Cri L Jour 195 : 39 Mad 977 (DB) *(’05) 
2 Cri L Jour 22 (23, 24) (All) * (Vol 17) 1930 All 746 
(747, 748) : 32 Cri L Jour 152 (DB)*('09) 10 Cri L Jour 
369 (370, 371, 372) (Bom)*(Vol 16) 1929 Bom 296 (301): 
53 Bom 479 : 31 Cri L Jour 65 (DB) * (Yol 5) 1918 
Cal 88 (90) : 45 Cal 557 : 19 Cri L Jour 305 (DB)*(Yol 6) 
1919 Cal 696 (699): 46 Cal 411 : 20 Cri L Jour 24 (DB) 
*lYol 12) 1925 Lah 532 (533): 26 Cri L Jour 531 (DB)* 
(Yol 18) 1931 Lah 196 (199) : 32 Cri L Jour 579 (DB)* 
(’ll) 12 Cri L Jour 562 (562) (Mad)* (Yol 13) 1926 Nag 
119 (122) : 26 Cri L Jour 1380: 23 Nag L R 62 *(Vol 16) 
1929 Nag 350 (353) : 31 Cri L Jour 15 * (Yol 17) 1930 
Oudh 502 (503) (DB) * (Yol 16) 1929 Pat 275 (279) : 8 
Pat 289 : 30 Cri L Jour 675 (DB) * (Vol 2)1915 Low 
Bur 115 (117) : 16 Cri L Jour 25 (DB) * (Yol 16) 1929 
Sind 250 (252) : 30 Cri L Jour 1121*(Vol 18) 1931 Sind 
154 (155, 156) : 33 Cd L Jour 106 (DB). 

[11] A statement, which is not a confession, may be 
admissible to prove a relevant fact. (Vol 32) 1945 Bom 
152 (154, 155) : I L R (1945) Bom 278 : 46 Cri L Jour 
541 (DB) * (Vol 28) 1941 Sind 129 (131, 132) : I L R 

,(1041) Ear 257 : 42 Cri L Jour 741 (DB) * (Yol 27) 
-.19.40 Sind 53 (55) : I L R (1939) Ear 800 : 41 Cri L 
Jour 477 (DB) * (Yol 23) 1936 Pat 358 (359) : 37 Cri L 
"Jour ’862 (DB) * (Yol 12) 1925 Pat 536 (539) : 4 Pat 
I 327 : 26 Cri L Jour 878 (DB). 

[12] Before making a confession, accused took Magis- 
• trate to the scene of occurrence, and pointed out to him 
. various spots — Magistrate marked them on certain 

plans, and made some notes— Held that, in producing 
, the' plans and giving evidence as to what they purported 
-to show, Magistrate was, in effect, deposing to what 
accused bad told him, and as there was no record of 
accused’s statement under this section, it could not be 
provecU (Vol 32) 1945 Lah 105 (108) : I LR (1945) Lah 
i. 290 : 47 Cri L Jont.4 (FB). (Per Division Benoh in 
' Order of Reference.) * (Yol 16) 1929 Lah 794(796) : 31 
Orili Jour 269, 

[18] An accused can be oonvicted on the strength of 
confession made under this section. (Yol 92) 1945 Lah 
46 CriL Jour 786 (DB) * (Yol 31) 1944 Lah 
iCiTfcftm I KB 10.9441 Lah 469: 46 Or L J. I62(DB). 


[<’ See also (Voi 32) 1945 P C 181 (184) (PC).] 

[14] Where eonlessioa is the only evidence in tbs 
case, it must be accepted, in its entirety, but where 
there is other evidence also upon record whereby truth 
or falsity of a part of a confession can be tested Court 
should test it and reject nart which is false. (Yol 31) 
1944 Sind 137 (141) : I Lit (1914) Ear 114 : 46 CriL 
Jour 19 (DB) * (Vol 29) 1942 Lah 271 (273) : 44 Cri L 
Jour 77 (DB) * (Yol 32) 1945 Lah 91 (94) (DB). 

[15] A statement recorded under this section cannot 
be admitted as substantive evidenee against an accused, 
but it can only be used for contradicting the maker of 
the statement. (Vol 31) 1944 Sind 38 (42) : 45 Cri L 
Jour 393 : I L R (1944) Ear 86 (DB) * (Yol 38) 1946 
P C 45 (45) (PC). (Statement under S. 10 4 by witness can 
be used only to discredit bis evidence in Court.) * 
(Yol 33) 1946 P C 38 (41) (PC) * (Yol 31) 1944 Nag 105 
(109) : I L R (1944) Nag 274 : 45 Cri L Jour 673 (FB). 
(Per Bose J., in Order of Reference.) * (Vol 29) 1942 
Cal 277 (279) : 43 Cri L Jour 693 (DB) * (Yol 29) 1942 
Cal 36 (37) : 43 Cri L Jour 277 (DB). 

[16] A statement recorded under this section can be 
used for corroborating the maker of it. (Yol 31) 1944 
Nag 105 (109) : I L R (1944) Nag 274 : 45 Cri L Jour 
673 (FB). (Per Bose J.,in Order of Reference,)* (Yol 31) 
1944 Sind 38 (42) : 45 Cri L Jour 393 : 1 L R (1944) 
Ear 86 (DB) * (Vol 28) 1941 Oudh 517 (523) : 42 Cri 
L Jour 758 (DB) * (Yol 29) 1942 Cal 36 (37) : 43 Cri L 
Jour 277 (DB) * (Yol 13) 1926 Lah 122 (124) : 26 Cri 
L Jour 1425 (DB). 

[See also (Yol 31) 1944 F C 38 (39) : 46 Cri L Jour 
817 : I L R (1944) Ear F C 158 (FC).] ■ 

[17] A statement recorded under this section cannot 
be used for the purpose of contradicting the statements 
made by other witnesses at the trial. (Yol 13) 1926 Lah 
122 (124) : 26 Cri L Jour 1425 (DB), 

[18] Statements recorded under this section should, 
under S. 80 of the Evidence Act, be presumed to be 
genuine and need not be formally proved. (Vol 25) 1938 
Lah 477 (477) : 39 Cri L Jour 864 * (Yol 23) 1936 Pat 
11 (13) : 36 Cri L Jour 235(DB) * (Yol 4)1917 Pat 247 
(248) : 2 Pat L Jour 80 : 18 Cri L Jour 445 (DB). 

[See (Yol 27) 1940 Pat 168 (166) : 19 Pat 301 : 41 
Cri L Jour 533 (DB) * (Vol 23) 1936 Lah 247 (249) : 
16 Lah 912 : 37 Cri L Jour 432 (DB).] 

[See also (Yol 18) 1931 Lah 59 (60, 61) : 32 Cri L 
Jour 253.] 

[19] Statements recorded under this section are 
publio documents and the public servant, in whose ous- 
tody those documents are, is bound to issue copies 
thereof and allow inspection of the same by the accused 
person. (Vol 32) 1945 Mad 85 (86) : 46 Cri L Jour 417 

* (Yol 24) 1937 Sind 303(304) : 39 Cri L Jour 57 (DB) 

* (Vol 19) 1932 All 327 (329) : 33 Cri L Jour 752 * 

(Yol 16) 1929 Lah 429 (430) : 30 Cri L Jour 760 * 

(Yol 18) 1931 Lah 59 (60, 01) : 32 Cri L Jour 253 * 

(Yol 25) 1938 Rang 442 (445) : 40 Cri L Jour 265 (DB). 

[But see (’07) 6 Cri L Jour 346 (347) : 30 Mad 466 
(DB).] 

7. Verification proceedings. — [1] Verification 
of confessions — Verification proceedings are not wholly 
illegal — Statements made by accused to verifying 
Magistrate should be recorded in the manner provided 
by this section — If not such statements are not admis- 
sible in evidence. (Vol 24) 1937 Cal 98 (110, 111) : 38 
Cri L Jour 818 (SB) * (Yol 5) 1918 Cal 88(91) : 45 Cal 
557 : 19 Cri L Jour 305 (DB). 

8. “May record.” [1] When a confession or 
statement is alleged, to have been made to a Magistrate 
it oannot be proved otherwise than by the record pre- 
pared under this section. Although the section uses the 
expression “may record” the rule applicable is that 
where a' power is given to do a certain thing in a certain 
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wa y, the thing must be done in that way or not at all. 
(Vol 23) 1936 P C 253 (257) : 17 Lah 629 : 37 Cri L 
.Tour 397 : 63 Ind App 372 (PC) ft (Yol 30) 1943 Sind 
166 (169, 370) : I L R (1943) Ear 285 : 45 Or! L Jour 
118 (DB) * (Vol 31) 1944 Sind 113(120): 45 Cri L Jour 
704 : I L E (1943) Ear 371 (DB) ft (Yol 27) 1940 Nag 
218 (220) : I L E (1941) Nag 372 : 41 Cri L Jour 438 
{DB) ft (Yol 30) 1943 Oudh 269 (270) : 44 Cri L Jour 
389 (DB) ft (Yol 32) 1945 Lab 105 (108) : I L E (1945) 
Lah 290 : 47 Cri L Jour 4 (FB). 

9. “In the course of an investigation .... in- 
quiry or trial. — [1] A confession, in order to coma 
within this section, must be made either in the course 
of an investigation under Chapter XIY of the Code, or 
at any time afterwards and before the commencement 
of the enquiry or trial. (Yol 32) 1945 Nag 72 (73) : ILE 
(1945) Nag 515 : 46 Cri L Jour 731 ft (’10) 11 Cri L 
Jour 453 (462, 470) : 37 Cal 467 (FB). 

[2] Statement made at a time when there is no in- 
vestigation under Chapter XIY of the Code is not made 
under this section. (Yol 28) 1941 Rang 301 (802) : 43 Cri 
L Jour 123 : 1941 Rang L R 258 ft (Yol 27) 1940 Mad 
138 (139) : I L R (1940) Mad 428 : 41 Cri L Jour 322 
(DB) ft (Yol 22) 1935 Oudh 477 (481) : 36 Cri L Jour 
1007 : 11 Luck 327 ft (Yol 22) 1935 Oudh 416 (419) : 
36 Cri L Jour 977 ft (Yol 14) 1927 Bom 501 (504) : 28 
Cri L Jour 1012. 

[3] An investigation held by the police of a foreign 
State is not one under Chapter XIY of the Code and a 
.statement taken by a Magistrate of a foreign State in 
the course of such investigation is not one under this 
section. (Yol 12) 1925 Bom 529 (530) : 49 Bom 642 : 
26 Cri L Jour 1478. 

[4] Accused person arrested at Calcutta, and pro- 
duced by Calcutta police before Calcutta Magistrate in 
pursuance of a request made by the police of Burdwan 
holding investigation under Chapter XIY of the Code — 
Held that, arrest and production of accused must be 
considered as something done in the course of the in- 
vestigation in Burdwan and S. 164 would apply. (Yol 13) 
1926 Cal 742 (743) : 27 Cri L Jour 621. 

[5] A statement or confession recorded after the 
commencement of the inquiry or trial is not within this 
section. (Vol 9) 1922 Lah 189 (191) : 23 Cri L Jour 617 
ft (Yol 17) 1930 Lah 454 (456) : 31 Cri L Jour 533. 

iSee also (’83) 1883 All W N 238 (238).] 

[6] Charge laid against two persons one of whom is 
absconding — Inquiry or trial commencing as regards 
accused apprehended — Investigation continuing against 
absconding accused — In the course of such investiga- 
tion absconding accused apprehended — Confession by 
him recorded — Such confession is properly one within 
this section. (Vol 19) 1932 Lah 103 (108) : 33 Cri L 
Jour 97, 

[See also (Yol 15) 1928 Cal 500 (501, 502) : 29 Cri L 
Jour 497.] 

[7] A statement made at an inquiry held before any 
investigation is held is not within this section. (’06) 3 
-Gri L Jour 138 (140) : 32 Cal 1085. 

10. Mode of recording and procedure. — [1] 
The provision as regards recording of statements and 
confessions as laid down in sub-s. (2) should be strictly 
followed. (Yol 21) 1934 All 81 (83) : 56 All 802 : 35 
€ri L Jour 385 (FB)ft (Yol 20) 1933 All 356 (357, 358): 
55 All 426 : 34 Cri L Jour 574 ft (Yol 21) 1934 Oudh 
151 (153) : 85 Cri L Jour 915 : 9 Luck 546 (DB). 

[2] Mere filing of a confession already written and 
: signed and handed over to the Magistrate does not 
. amount to recording a confession. (Yol 20) 1933 All 
* 356 (357) : 55 All 426 : 84 Cri L Jour 574, 

[3] The writing of the confession must be made a 


part of the judicial record. ( 5 06) 5 Cri L Jour 4 (5) 
(DB) (Bom). 

[4] Magistrate writing out a confession, but refusing 
to make the memorandum under sub-s. (3) — Such con- 
fession cannot form part of judicial record and is inad- 
missible in evidence. (Yol 5) 1918 Oudh 295 (296) : 19 
Cri L Jour 507 (DB). 

[5] Confession not signed by accused, nor his thumb 
impression affixed to it — Magistrate also did not sign 
English version of it — Held that no reliance should be 
placed on the confession as being voluntarily made, 
(Vol 32) 1945 Bom 484 (485) : 47 Cri L Jour 252 (DB). 

[6] Omission to take signature of accused is not 
necessarily fatal to its admissibility in every case — 
Defect can be cured under S. 533 in proper cases. 
(Yol 28) 1941 Nag 17 (18, 19) : 42 Cri L Jour 117 : 
ILE (1941) Nag 104 (DB). 

[7] If an accused is able to write his name, his 
thumb impression is not a signature within S. 364, 
(’05) 2 Cri L Jour 405 (405, 406) : 32 Cal 550 (DB). 

[8] An accused person who refuses to sign a state- 
ment or a confession is not liable for punishment under 
S. 180, Penal Code. (’77) 4 Bom 15 (19). 

[9] The record of a confession should be in plain 
and legible writing. (’96) 1896 Rat Un Re Cr Cas 837 
(838) (DB). 

[10] Magistrate is not forbidden by law from record- 
ing a confession on a Sunday or any other holiday and 
at a place other than the open court-house. (Vol 22) 
1935 Rang 491 (492) : 37 Cri L Jour 280ft (Yol 17) 
1930 Lah 17! (172) : 31 Cri L Jour 759 (DB)ft (Yol 13) 
1926 Pat 279 (283) : 5 Pat 171 : 27 Cri L Jour 957 
(DB)ft (Yol 18) 1931 Lah 763 (766) : 32 Cri L Jour 985 
(DB). 

[11] It is not, ordinarily, proper to record a confes- 
sion at night in a police-station or in the Magistrate’s 
house. (Yol 19) 1932 Lah 204 (208) : 33 Cri L Jour 242 
(DB)ft (Vol 25) 1938 Pesh 5 (8) : 39 Cri L Jour 448 
(DB)ft (Yol 7) 1920 Cal 78 (79. 80) : 21 Cri L Jour 266' 
(DB)ft (Yol 21) 1934 Lah 675 (676): 36 Cri L Jour 392. 

[12] Confessional statements should be recorded in 
the court-room. Where they are not so recorded dur- 
ing ordinary court hours, some explanation should 
be furnished by the prosecution. (Yol 24) 1937 Lah 98 
(99) : 38 Cri L Jour 8S8 (DB)ft (Yol 24) 1937 Lah 746 
(747) : 39 Cri L Jour 262. 

[18] If the matter is urgent and surroundings have 
to be accepted as unavoidable, exceptional care should 
be taken to observe, very strictly, directions, prescrib- 
ed by rules for recording confessions. (Yol 19) 1932 Lah 
204 (208) : 33 Cri L Jour 242 (DB). 

[14] Mere fact that a confession was not recorded at 
the court-house, or in daytime is not sufficient to show 
that it was not made voluntarily. (Yol 14) 1927 Cal 
398 (400, 401) : 28 Cri L Jour 485 (DB)ft (Yol 12) 
1925 Cal 587 (594, 595) : 52 Cal 67 : 26 Cri L Jour 782 
ft (Yol 9) 1922 Cal 107 (113): 49 Cal 573: 23 Cri L Jour 
657 (DB). 

[15] Accused person making a confession — A third 
party should not he allowed to put or suggest questions 
to be put to the accused person. (’09) 10 Cri L Jour 125 
(138) (DB) (Cal). 

[See also (Yol 32) 1945 Bom 484 (487) : 47 Cri L 
Jour 252 (DB) ft (Yol 21) 1934 All 908 (918) : 57 All 
267 : 36 Cri L Jour 152 (DB).] 

11. “Shall then be forwarded." — [1] Provision 
in sub-s. (2) regarding forwarding of statements and 
confessions to the Magistrate by whom the case is to be* 
inquired into or tried, is imperative. (Yol 27) 1940 
Rang 38 (34) : 41 Cri L Jour 392 ft (Vol 18) 1931 Lah 
59 (60) : 32 Cri L Jour 253. 

[2] Magistrate, after recording a confession, made it 
over to the police-officer — Held that, procedure adopted 


332 & 333 A. M. 


2650 ' 


[THE CODE OF] CRIMINAL PROCEDURE, 1898 


[S. 164] 


Section 164 — Note 11 (ooHtd.) 

was objectionable. (Vol IS) 1931 Lab 408 (414) : 32 Cri 

^ f$ ee (Vol 23) 1936 Lab 341 (343) : 16 Lah 345 : 35 
Cri L Jour 504 (DB).] 

12. Warning to the accused — [1] It is illegal 
for a Magistrate, recording a confession to warn the 
accused not to expect any advantage or disadvantage 
therefrom. (*06) 3 Cri L Jour 324 (325, 326) (DB) (All). 

[2] It is illegal for a Magistrate to say to the accused 
that everything he may say will go as evidence against 
him, and so he had better tell the truth. (’84) 10 Cal 
775 (776, 777) (DB). 

[3] Under the section as amended in 1923 a Magis- 
trate is required, before recording a confession to explain 
to the accused that he is not bound to make a confes- 
sion and that if be does so, it may be used as evidence 
agains t him. (Vol 12) 1925 Lah 367 (367, 368) : 26 Cri 
L Jour 1175 (DB). 

[4] A record of memorandum by the Magistrate 
under sub-s. (3) is conclusive, in the absence of anything 
to the contrary, as to the fact that a warning was given 
before the confession was recorded. (Vol 20) 1933 Bom 
145 (146) : 57 Bom 336 : 34 Cri L Jour 555 (FB). 

[See also (’71) 8 Bom HOB Crown Cas 126 (136) 
(DB).] 

[5] Accused not told that he need not mate a confes- 
sion — His confession is inadmissible in evidence— 
S. 533 will not cure defect. (Vol 8) 1921 Pat 306 (306): 
22 Cri L Jour 119 (DB)* (Vol 12) 1925 Lah 432 (433): 
6 Lab 183 : 26 Cri L Jour 1238 (DB) * (Vol 12) 1925 
Lah 367 (367, 368): 26 CriL Jour 1175 (DB)* (VoI33) 
1946 Pat 169 (172) : 24 Pat 646 (DB) * (Vol 19) 1932 
Bom 553 (556) : 56 Bom 542 : 34 Cri L Jour 73 (DB). 
(Overruled by (Vol 20) 1933 Bom 145 : 57 Bom 336 : 
34 Cri L Jour 555 (FB) on other points.) 

[See (Vol 24) 1937 Mad 321 (324) : 38 Cri L Jour 
753.] 

' [6] Warning actually given but record hot showing 
it — Defect can be cured under S. 533, by evidence of the 
Magistrate that he did give the warning. (Vol 29) 1942 
Pat 283 (285) : 43 Cri L Jour 301 (DB)* (’37) 1937 
Mad W N 662 (564) * (’36) 37 Cri L Jour 1101 (1103) 
(DB) (Cal)* (Vol 20) 1933 Oudh 404 (406, 407) : 35 Cri 
L Jour 192* (Vol 20) 1933 Bom 145 (146) : 57 Bom 
336 : 34 Cri L Jour 555 (FB) * (Vol 12) 1925 Lah 448 
(449) : 26 Cri L Jour 1458 (DB) * (Vol 20) 1933 Lah 
311 (312) : 34 Cri L Jour 712 (DB)* (Vol 12) 1925 Pat 
191 (192) : 3 Pat 872 : 26 Cri L Jour 314 (DB). 

[See (Vol 19) 1932 Mad 431 (432) : 55 Mad 711 : S3 
Cri L Jour 526 (DB).] 

[7] In the foHowing cases it has been held that in 
view of S. 29, Evidence Act, a confession may be 
admitted in evidence although acoused was not warned 
as required by this section. (Vol 28) 1941 All 145 (147): 
42 Cri L Jour 485 : 1 L E (1941) AH 280 (DB) * (’37) 
1937 Mad W N 1325 (1327) * (Vol 19) 1932 Mad 431 
(432) : 33 Cri L Jour 526 : 55 Mad 711 (DB). 

[8] Exact words of warning are not material, pro- 
vided, Magistrate recording confession explains and 
person, making it, dearly understands that be need not 
make a confession. (Vol 12) 1925 Lah 448 (449) : 26 
Qd L Jour 1458 (DB). 

•" [9] It is not enough for the Magistrate to merely 
tell the person making the statement that he should 
think over the matter and state what really happened, 
as otherwise the statement would be ukd against 
him. (Vol 27) 1940 Mad 562 (563),: 42 Cri L Jour 64 
IBB). 

[10] It is not necessary that there should be any 
bote of the warning at the beginning of the confession. 
It ^ sufficient if that is recorded in the memorandum 
eri&h «, required to be nude at . the foot, (Vol 20) 1933 


Bom 145 (145, 147) : 57 Bom 336 : 34 Cri L Jour 555 
(FB). (Overruling (Vol 19) 1932 Bom 553 : 56 Bom 
542 : 34 Cri L Jour 73 (DB).) 

[11] A Magistrate recording a confession should 
inform the acoused that he is ’a Magistrate. (Vol 17' 
1930 Oudh 449 (451) : 32 Cri L Jour 97 (DB). 

[12] Accused aware of fact that Magistrate recording 
confession is Magistrate— -There is no illegality in omis- 
sion to warn the accused of the fact. (Vol 19) 1932 Lah 
103 (109) : 33 Cri L Jour 97 (DB) * (’09) 10 Cri L Jour 
325 (335) (DB) (Cal). 

[See (Vol 23) 1936 Lah 707 (708): 37 Cri L Jour 940.] 

[But see (’32) 33 Cri L Jour 567 (569) (DB) (Lah).] 

[13] Warning to acoused — Accused must be given 
sufficient time to reflect whether he should make con- 
fession or not. (Vol 33) 1946 Pat 169 (173) : 24 Pat 646 
(DB). 

[14] After recording part of confession on previous 
day, accused produced next day — Fresh warning to 
accused that he was not bound to confess is necessary. 
(Vol 33) 1946 Pat 169 (173, 174) : 24 Pat 646 (DB). 

13. Confession must be voluntary. — [1] A 
Magistrate should not record any confession unless he 
has reason to believe that it is made voluntarily. (Vol 
25) 1938 Mad 490 (491): 39 Cri L Jour 585 (DB) *(Vol 
24) 1937 Lah 399 (400): 38 Cri L Jour 879: ILR (1937) 
Lah 481 (DB)*(VoI 23) 1936 Rang 453 (454, 455) : 37 
Cri L Jonr 1112 (DB)*(Vol 22} 1935 Mad 479 (481): 36 
Cri L Jc-ur 1107 (DB). 

[2] Magistrate should make inguiry into the point 
whether the confession is made voluntarily before re- 
cording it. (Vol 32) 1945 Bom 484 (487) : 47 Cri L Jour- 
252 (DB)*(Vol 23) 1936 Cal 101 (103) : 37 Cri L Jour 
445 (DB)*(Vol 5) 1918 Pat 179 (183): 3 Pat L Jour 291: 
19 Cri L Jour 135 (SB)*(Vol 12) 1925 Cal 587 (592): 52 
Cal 67: 26 Cri L Jour 782*(Vol 12) 1925 Lab 605 (610): 

6 Lah 415 : 27 Cri L Jour 514 (DB) * (’85) 2 Weir 136 
(136) (DB) * (’86) 2 Weir 140 (140, 141) (DB) * (Vol 1) 
1914 Oudh 194 (198): 15 Cri L Jour 633 (DB)*(Vol 17) 
1930 Oudh 449 (451) : 32 Cri L Jour 97 (DB) * (Vol 4) 
1917 Pat 322 (325) : 18 Cri L Jour 721 (DB) * (’06) 4 
Cri L Jour 385 (387) : 3 Low Bur Eul 213 *(’04) 2 Low 
Bur Eul 317 (318) (DB)*(Vol 8) 1921 Bom 70 (71) : 45 
Bom 1086: 22 Cri L Jour 318 (DB) *(Vol 22) 1935 Lah 
230 (244) : 35 Cri L Jour 1180 (DB). 

[See also (Vol 32) 1945 Bom 292 (295): 47 Cri L Jour 
51 (DB).] 

[3] Confession recorded without asking questions as 
to its voluntariness is inadmissible in evidence and can- 
not be acted upon. (Vol 29) 1942 Pat 283 (285) : 43 Cri 
L Jour 301 (DB)*(Vol 27) 1940 Pat 163 (166) : 19 Pat 
301 : 41 Cri L Jour 533 (DB)*(Vol 26) 1939 Bang 219 
(222) : 1939 Bang L E 97 : 40 Cri L Jour 691 * (’37) 
1937 Mad W N 1325 (1327)*(Vol 7) 1920 All 108 (109, 
110) : 21 Cri L Jour 638 (DB) * (Vol 12) 1925 Cal 587 
(592, 593): 52 Cal 67: 26 Cri L Jour 782*(Vol 13) 1926 
Cal 742 (743) : 27 Cri L Jour 621 (DB) * (Vol 9) 1922 
Lab 237 (239) : 2 Lah 325 : 23 Cri L Jour 149 (DB) 
*(Vol 19) 1932 Lah 204 (208, 209) : 33 Cri L Jour 242 
(DB)*(’32) 1932 Mad W N 714 (716, 717)(DB)*(VoI20) 
1933 Oudh 315 (319) : 8 Luck 518 : 35 Cri L Jour 10 
(DB) * (’06) 4 Cri L Jour 198 (199, 200) : 3 Low Bur 
Eul 173 (DB). 

[See also (Vol 24) 1937 Mad 321 (324): 38 Cri L Jour 
753.] 

[See however (’36) 37 Cri L Jour 1101 (1104) (DB) 
(Cal).] 

[4] The Magistrate should record circumstances under 
which confessions are made, showing in whose custody 
the prisoners were and how far they were free agents. 
(Vol 31) 1944 Bom 338 (341) (DB) * (Vol 33) 1946 Pat 
169 (173): 24 Pat 646 (DB) * (’66) 5 Suth W B Cr 6 (6>, 
(DB)*(’88) 1 0 F L B Or J15 (117). 
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[5] Magistrate, after questioning accused, not satisfied 
that a confession is voluntary and made without any 
pressure — It is not admissible in evidence. (’IB) 14 Cri 
L Jour 211 (212) : 35 All 260 (DB) * (Vol 12) 1925 Cal 
587 (597, 598) : 52 Cal 67: 26 Cri L Jour 782 *(*10) 11 
Cri L Jour 694 (695) : 37 Cal 735. 

[6] If the Court sees any ground of exclusion men- 
tioned in S. 24 of the Evidence Act, such as induce- 
ment. threat or promise, it may reject the confession as 
not voluntary. (Vol 81) 1944 Nag 105 (107, 115): I L R 
(1944) Nag 274 : 45 Cri L Jour 673 (FB)*(Vol 27) 1940 
Nag 218 (220) : I L R (1941) Nag 372 : 41 Cri L Jour 
433 (DB) * (Vol 30) 1943 Sind 166 (169, 170) : I L R 
(1943) Kar 285 : 45 Cri L Jour 118 (DB)*(Vol 29) 1942 
All 47 (48) : 43 Cri L Jour 380 : I L R (1941) All 912 
*(Vol 23) 1936 Lah 855 (856) : 38 Cri L Jour 27 (DB) 
*{Vol 21) 1984 All 81 (85) : 56 All 302 : 35 Cri L Jour 
385 (FB)*(1900) 25 Bom 168 (174) (DB) * (Vol 8) 1921 
Bom 70 (71) : 45 Bom 1086 : 22 Cri L Jour 318 (DB)* 
(Vol 12) 1925 Cal 587 (591) : 52 Cal 67 : 26 Cri L Jour 
782*(Vol 20) 1933 Cal 747 (748) : 34 Cri L Jour 1222 
(SB)*(Vol 19) 1932 Lah 73 (77, 78): 32 Cri L Jour 1036 
(DB)*(Vol 20) 1933 Lah 388 (391) : 34 Cri L Jour 598 
(DB) * (’33) 1933 Mad W N 723 (724, 725) (DB) *{Vol 
12) 1925 Oudh 1 (5, 6): 27 Oudh Cas 40; 25 Cri L Jour 
49*(Vol 20) 1933 Oudh 192 (195) : 8 Luck 410 : 34 Cri 
L Jour 653 (DB)*(Vol 14) 1927 Pat 429 (432) : 28 Cri 
L Jour 447 (DB) * (Vol 16) 1929 Pat 275 (277) : 8 Pat 
289 : 80 Cri L Jour 675 (DB) * (’97-01) 1 Upp Bur Rul 
152 (153, 154) * (Vol 3) 1916 TJpp Rur 1 (1) : 17 Cri L 
Jour 402 : 2 Upp Bur Rul 113 *(Vol 16) 1929 Sind 245 
(248) : 31 Cri L Jour 775 (DB)* (Vol 22) 1935 Mad 479 
(460) : 36 Cri L Jour 1107 (DB). 

{See also (Vol 30) 1943 Oudh 269 (271) : 44 Cri L 
Jour 389 (DB) * (Vol 20) 1933 Cal 644 (646) : 60 Cal 
719 : 34 Cri L Jour 1187 (DB).] 

[7] Magistrate is not justified in refusing to record 
the confession of an accused person on a mere suspicion 

- of insanity. (’94)1894 Pun Re No. 3 Cr, p. 5 (6, 7) (DB). 

[See also (’32) 1932 Mad W N 714 (717).] 

[8] Confession duly certified by Magistrate — It may 
fairly be assumed that he did his best to assure himBelf 
that the statements were voluntary and that if he had 
any suspicion he would not have placed them on the 
record^ though it is no conclusive proof. (Vol 28) 1941 
Pat 303 (305) : 42 Cri L Jour 843 : 20 Pat 547 (DB) * 
(Vol 29) 1935 Rang 491 (493) : 37 Cri L Jour 280 * 
(Vol 18) 1931 Mad 42 (43) : 32 Cri L Jour 262*(Vol 19) 
1932 Sind 201 (203, 204) : 26 Sind L R 302 : 34 
Cri L Jour 147 (DB) * (Vol 9) 1922 Oudh 302 (308) ; 
25 Oudh Cas 229 : 24 Cri L Jour 561 (DB) * (Vol 12) 
1925 Lah 605 (611) : 6 Lah 415 : 27 Cri L Jour 514 
(DB) * (’23) 24 Cri L Jour 904 (906) (Pesh) * (Vol 21) 
1934 Oudh 418 (423) : 35 Cri L Jour 1290 : 10 Luck 
150 (DB) * (’09) 10 Cri L Jour 125 (129) (DB) (Cal). 

[9] Accused handed back to police after his confession 
has been recorded — Court must look very carefully at 
the confessions and the surrounding circumstances to 
satisfy itself that the confessions were, in fact, volun- 
tary. (Vol 25) 1938 Lah 292 (293) : 89 Cri L Jour 475 : 
I L R (1987) Lah 740 (DB). 

[10] Certificate of the Magistrate stating that the 
confession is not voluntary— -It cannot be acted upon — 
Defect not curable under S. 583. (Vol 2) 1915 Bom 140 
(141) : 16 Cri L Jour 740 (DB). 

[11] Mere omission to comply with rules issued by 
Government under this section, for the recording of 
confessions is not sufficient to rule out the confession if 
there has been no breach of the provisions of this 
section. (Vol 25) 1938 All 625 (630) : I L R (1938) All 
$75 : 40 Cri L Jour 132 (DB) * (Vol 25) 1938 Mad 490 
(491) ; 39 Cri L Jour 585 (DB)*(Vol 24) 1937 Mad 755 


(757) : ILR (1938) Mad 348 : 39 Cri L Jour 390 (DB) * 
(Vol 20) 1938 Oudh 299 (302) : 34 Cri L Jour 838 (DB) 
* (Vol 20) 1983 Oudh 313 (314, 315) : 35 Cri L Jour 7 
(DB) * (Vol 8) 1921 Nag 39 (40) : 17 Nag L R 113 : 23 
Cri L Jour 673 (DB). 

[12] Request made to a Magistrate by police to record 
the confession of an accused under this section — It is 
the duty of the Magistrate to remove the accused from 
all police influence, to warn him that his statement will 
be used against him, to give him time to think over the 
consequences of such a confession and to satisfy him- 
self that the statement made was a voluntary one — 
Where this is done, the mere fact that some police- 
officer, at or soon after the arrest of the accused, told 
him to make a confession to the Magistrate is no proof 
that he was forced to make the statement. (Vol 24) 1937 
Mad 755 (758) : I L R (1938) Mad 348 : 39 Cri L Jour 
390 (DB). 

[13] Accused retracting a confession and alleging 
that it was extorted from him by torture resulting in 
injuries to him — It is the duty of the trying Magistrate 
to take immediate steps to have the accused examined 
by a competent doctor. (Vol 26) 1939 Lah 66 (68) : 
ILR (1939) Lah 216 : 40 Cri L Jour 614 (DB). 

14. Statement of witness to be voluntary. — . 
[1] It has been held in the following cases that it is 
improper for a police-officer to send a person practically 
under custody, who is in the position of a witness, to 
have his statement recorded by a Magistrate under this 
section with the view of fixing him to that statement at 
the time when judicial proceedings are subsequently 
taken and that the voluntary character of such a state- 
ment cannot but be doubted. (Vol 25) 1938 Pat 290 
(295) : 39 Cri L Jour 635 (DB) * (1900) 27 Cal 295 
(300) (DB). 

[2] Where the accused is a police-officer, or where 
the accused are at large, and there is every possibility 
that the witnesses may be tampered with, it is proper 
to have the statements of the witnesses recorded under 
this section. (Vol 27) 1940 Nag 340 (346): 42 Cri L Jour 
17 : I L R (1941) Nag 110 (DB) * (Vol 28) 1941 Oudh 
517 (523) : 42 Cri L Jour 758 (DB). 

15. “Upon questioning the person.” — [1] 
Magistrate asked to record a confession under this 
section — He should, before doing so, question the person 
making it with a view to find out whether it is made 
voluntarily, (Vol 32) 1945 Bom 484 (486) : 47 Cri L Jour 
252 (DB)*(Vol 29) 1942 Pat 113 (117) : 43 Cri L Jour 
90 : 21 Pat 153 (DB) * (Vol 25) 1938 Tat 60 (63) : 39 
Cri L Jour 302 (DB) * (Vol 24) 1937 Nag 257 (258) : 
ILR (1937) Nag 416 : 38 Cri L Jour 987 (DB) * (*86) 
2 Weir 136 (186) (DB) * (Vol 1) 1914 Oudh 194 (198) : 
15 Cri L Jour 633 (DB) * (’99) 1 Bom L R 357 (358) 
(DB)*('06) 4 Cri L Jour 477 (479) : 3 Low Bur Bui 213. 

[2] Magistrate recording confession must also record 
a brief statement of the reasons for his believing that 
the statement was voluntarily made. (Vol 25) 1938 Pat 
352 (357) : 39 Cri L Jour 725 (DB). 

[8] Magistrate should question 4he accused as to his 
motive in making the confession and as to the circum- 
stances under which the question of confession and the 
willingness of the accused to confess first arose. (Vol 29) 
1942 Pat 90 (95) ; 43 Cri L Jour 36 (DB)*(Vol 20) 1933 
All 31 (38) : 55 All 91 : 34 Cri L Jour 489 (DB) * 
(Vol 18) 1931 All 609 (614, 615) : 32 Cri L Jour 1052 
(DB) * (Vol 4) 1917 Pat 322 (325) : 18 Cri L Jour 721 
(DB) * (Vol 4) 1917 Pat 475 (477) : 18 Cri L Jour 623 
(DB), 

[4] Rule as to the necessity of questioning as to the 
motive of the accused in making confession is one of 
prudence. (Vol 10) 1923 Pat 13 (17, 18) : 24 Cri L Jour 
497 (DB), (Distinguishing (Vol 4) 1917 Pat 475 : 18 
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Cri L Jour 623 (DD).)£{V ol 12) 1925 Gal 5S7 (594) : 52 
Cal 67 : 26 Cri L Jour 7S2*i-'('S6) 2 Weir 138 (136) (DB), 

[5] The Court must iu each ease satisfy itself that 
the Magistrate honestly believed and took steps to 
a=eertain that the confession was a voluntary one. 
(Yol 29) 1942 Pat 113 (116) : 43 Cri L Jour 90 : 21 Pat 
153 (DE) £ (Yol 25) 1938 Lah 200 (201) : I L B (1937) 
Lah 6-5S : 39 Cri L Jour 488 (DB) £ (Yol 24) 1937 Nag 
257 (258) : I L R (1937) Nag 416 : 38 Cri L Jour 987 
(DB) * (Yol 10) 1923 Pat 356 (360) : 24 Cri L Jour 649 
(DB)£(YoL 18) 1931 All 609 (014, 615) : 32 Cri L Jour 
1052 (DB)£(Yol 14) 1927 Lah 682 (685) : 28 Cri L Jour 
807 (DB) * (Yol 17) 1930 Oudh 449 (4-51, 454, 455) : 
32 Cri L Jour 07 (DB). 

[Sec (’32) 1932 Mad W N 714 (717) (DB) * (Yol 14) 
1927 Mad 974 (975) : 51 Mad 167 : 28 Cri Ii Jour 955 
(DB).] 

[6] The question put must be in pursuance of a real 
endeavour to find out the object of the confession and 
must be directed to eliciting facts which will enable the 
Magistrate to Judge of the character of the confession 
that the accused is about to make. (Vol 23) 1936 Lah 
855 (856) : 38 CriL Jour 27 (DB) £ (Vol 12) 1925 Cal 
587 (591, 592, 593, 594) : 52 Cal 67 : 26 Cri L Jour 782 
£ (’92) 5 C P L R Ct 13 (14, 15) * (Yol 19) 1932 All 
228 (231) : 54 All 350 : 33 Cri L Jour 201 (DB) * 
(Vol 4) 1917 Pat 322 (325) : 18 Cri L Jour 721 (DB) * 
(Vol 10) 1923 Oudh 39 (41). 

[See also (Vol 22) 1935 Lah 230 (244) : 35 Cri L Jour 
1180 (DB).] 

[7] The Magistrate would be justified, in the ordinary 
performance of his duties, in clearing up any matter 
which is ambiguous on the face of the statement; he 
will be wholly unjustified in extracting, by putting ques- 
tions by way of cross-examination, facts which the 
deponent has not spoken to before him or which tend 
to incriminate him. (Vol 13) 1926 All 22 (25) : 26 
Cri L Jour 1209 (DB) £ (Yol 17) 1930 All 746 (750) : 

32 Cri L Jour 152 (DB) £ (Yol 19) 1932 Lah 180 (182) : 

33 Cri L Jour 414 (DB)£(’92) 5 C P L R Cr 13 (14, 15) 
£ (Vol 4) 1917 Oudh 362 (368) : 20 Oudh Cas 136 : 18 
Cri L Jour 742 (DB) £ (Vol 17) 1930 Lah 454 (456) : 
31 Cri L Jour 533 (DB). 

[8] Whether the questions put are such as may pro- 
perly be put to the accused depends on the nature of 
the questions and the object of it, and the mere fact 
that an answer was elicited by a question does not make 
the proceedings improper or the confession inadmissible. 
(Vol 13) 1926 AH 22 (25) : 26 Cri L Jour 1209 (DB) £ 
(’02) 1 Low Bur Bui 340 (342, 343, 344) (FB)£(’10) 11 
Cri L Jour 453 (463, 470) : 37 Cri L Jour 467 (DB). 

[9] It is advisable to record the questions and 
answers by means of which a Magistrate satisfies himself 
that a confession is voluntary. (Vol 25) 1938 Pat 352 
(357) ; 39 Cri L Jour 725 (DB) £ (Vol 19) 1932 All 228 
(231, 232) : 54 All 350 : 33 Cri L Jour 201 (DB) £ 
(Vol 13) 1926 All 22 (25) : 26 Cri L Jour 1209 (DB £ 
(Vol 17) 1930 Oudh 449 (451) : 32 Cri L Jour 97 (DB). 

■ [10] Omission to record questions and answers or 
recording them at the end instead of at the beginning 
of the confession is not a fatal defect but only an ir- 
■ regularity cured by S. 533. (Vol 29) 1942 Pat 113 (117): 
43 Cri L Jour 90 : 21 Pat 153 (DB) £ (Vol 27) 1940 
Bat 163 (169) ;.19 Pat 301 : 41 Cri L Jour 533 (DB) £ 
(Vol 25) 1938 Lah 200 (200) : I L B (1937) Lah 658 : 
39 Cri L Jour 488 ! (DB) £ (Vol 24) 1937 Nag 267 
(259) : HiR (1937) Nag 416 : 38 Cri L Jour 987 (DB) £ 
{Vol 21) 1934 All 81 (84, 85) ; 56 All 302 : 35 Cri L 
Jour 385 (FB) £ (’01) 25 Bom 643 (546) : 2 Bom L B 
122 £ (Vol 19) 1932 Lah 204 (209) : 33 Cri L Jour 
'%& &&) ,® (’07) 5 C4 L Jour 4 (6) (DB) (Bom). 

.( r Questioned after confession is recorded 


— Defect is one of mere form and does not alter the 
character of the confession. (Yol 1) 1914 Cal 600 (601): 

40 Cal 873 : 15 Cri L Jour 25 (DB) (3& (’09) 10 Cri L 
Jour 325 (337) (DB) (Cal), 

[12] Accused refusing to make a statement Magis- 

trate should record that also. (Yol 20)' 1938 All 31 (37) * 
51 All 91 : 34 Cri L Jour 489. 

16. Memorandum at the foot of the confession, 

— [1] Memorandum required in the case of a confes- 
sion need not be appended in the case of a record of a 
statement of a witness under this section. (19001 27 Cal 
295 (800) (DB). 

[2] A confession without the memorandum or with 
defective memorandum is inadmissible in evidence. (Yol 
80) 1943 Oudh 269 (270) : 44 Cri L Jour 389 (DB) * 
(’37) 1937 Oudh W N 296 (297) * (Yol 22) 1935 Oudh 
477 (481) : 36 Cri L Jour 1007 : 11 Luck 327 * (Yol 
12) 1925 Lah 605 (610, 611) : 6 Lah 43 5 : 27 Cri L 
Jour 514 (DB). 

[3] Confession without memorandum or with defec- 
tive memorandum — Defects curable under S. 533 by 
the examination of the Magistrate who recorded it — 
Confession is admissible. (Vol 27) 1940 Nag 230 (231) : 

41 Cri L Jour 553 (DB) * (Yol 26) 1939 Nag 295 (299): 
40 Cri L Jour 937 (DB) * (Yol 25) 1938 Lah 556 (557) : 
89 Cri L Jour 769 (DB) ft (Yol 12) 1925 Lah 605 (610, 
611) : 6 Lah 415 : 27 Cri L Jour 514 (DB) * (Yol 12) 
1925 Lah 315 (316, 317):6Lah 58 : 26 CriL Jour 1074 
(DB) » (’81) 3 All 338 (339). 

[See also (’82) 2 Weir 436 (437) (DB) * (Yol 33) 1946 
Pat 169 (171) : 24 Pat G46 (DB) j 

[4] The memorandum need not be written by the 

Magistrate himself in his own hand. It is enough if it 
is signed by him, (Yol 20) 1933 Bom 145 (146, 147, 
148) : 34 Cri L Jour 555 : 57 Bom 336 (FB). (Over- 
ruling (Vol 19) 1932 Bom 553 : 56 542 : 34 Cri 

L Jour 73 (DB).) * (Yol 20) 1933 Sind 166 (167) : 34 
Cri L Jour 808 (DB). 

[See also (’78) 20 Suth W B Cr L 7 (7).] 

[But see (Yol 32) 1945 Bom 292 (295) : 47 Cri L 
Jour 51 (DB).] 

[5] The Magistrate should use his own handwriting 
for his signature and not a lithographed stamp thereof. 
(’07) 14 Suth W B Cr 81 (81) (DB), 

[6] Memorandum made in accordance with this sub- 
section attached to the English translation of the con- 
fession and not to the original vernacular confession 
itself — Confession is not inadmissible, (Yol 20) 1933 
Bom 145 (147) : 34 CriL Jour 808 : 57 Bom 336 (PB). 

[7] Addition of a note to the certificate attached 
to the confession stating what the Magistrate did after 
the accused was produced before him — Note not part 
of the certificate — Confession is not invalid. (Yol 32) 
1945 Bom 292 (295) : 47 Cri L Jour 51 (DB). 

17. Accused, when should be produced before 
Magistrate. — [1] On general principles it is neces- 
sary and desirable that accused should be produced 
before the Magistrate for making a confession as soon 
as he expresses his desire to make a confession, bacause, 
in all cases where the investigation by the police is either 
conducted or continued after the accused expresses his 
desire to confess, and if ultimately, after the investiga- 
tion is over, the accused does make a confession, there 
would not be an unreasonable ground for apprehension 
that the confession was made to fit in with the result 
of the investigation so that it may be regarded as 
having been corroborated. (Yol 31) 1944 Bom 388 (340, 
341) (DB). 

18. Confession immediately after police custody. 
— [1] Under S. 26 of the Evidence Act, a confession 
made to a Magistrate even while the accused is in the 
custody of the police-officer, is not inadmissible in 
evidence. (’09) 10 Cri L Jon* 584 (587, 588) (DB) (Lah). 
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[2] Confession made by an accused person, after he 
has been in police custody for some time cannot be 
rejected on that sole ground. (’87) 9 All 528 (566) (SB) 

* (Vol 6) 1919 Cal 11 (12) : 20 Cri L Jour 833 (DB) tt 
(Yol 7) 1920 Cal 7S (79, SO) : 21 Cri L Jour 286 (DB) 

* (Vol 1) 1914 Lah 380 (381) ; 1914 Pun Re No. 10 
Cr : 15 Cri L Jour 613 * (Vol IS) 1931 Lnh 408 (414) : 
32 Cri L Jour 818 * (Vol 7) 1920 Pat 451 (458) : 21 
Cri L Jour 177 (DB) * (Vol 14) 1927 Pat 429 (432) : 
28 Cri L Jour 447 (DB). 

[3] Confession made by accused after he has been 
in police custody for some time must be always viewed 
with great suspicion. (Vol 27) 1940 All 46 (51) : 41 Cri 
L Jour 258 (DB) 9 (’94) 1894 Rat 720 (721) (DB) * 
('07) 5 Cri L Jour 120 (121) (Lah), 

[4] Magistrate must be careful to ascertain how long 
accused person has been under the influence of the 
police. ( J 85) 1885 All W N 59 (60) (PB) 9 (»01) 25 Bom 
543 J546) (DB). 

[5] In recording a confession of a prisoner fresh 
from . the hands of the police, the Magistrate would 
exercise a sound discretion, if before recording it he 
gives the accused short time to enable him to think 
over the question independent of the influence 
of the police and to decide whether he would make 
a confession or not. (Vol 32) 1945 Bom 292 (295) : 
47 Cri L Jour 51 (DB) * (’82) 1882 All W N 166 
(166) (DB) 9 (’84) 1884 All W N 84 (84). (Confession 
recorded during trial.) 9 (Vol 12) 1925 Cal 587 (594) : 
52 Cal 67 : 26 Cri L Jour 782 9 (Vol 17) 1930 Sind 805 
(306) : 32 Cri L Jour 178 9 (Vol 22) 1935 Lah 230 
(244) : 35 Cri L Jour 1180 (DB). 

[See (Vol 32) 1945 Bom 484 (486) : 47 Cri L Jour 
252 (DB).] 

[See also (Vol 12) 1925 All 606 (607) : 26 Cri L Jour 
937 (DB).] 

t [6] Magistrate taking necessary precautions to satisfy 
himself that confession is voluntary — Mere fact that a 
police-officer at or soon after the arrest of the accused 
told him to make a confession to the Magistrate is no 
proof that he was forced to make the statement. (Vol 
24) 1937 Mad 755 (758) ; I L R (1938) Mad 348 : 39 
Cri L Jour 390 (DB). 

[7] Accused never out of police custody — There 
being reason to apprehend: that influence of police is 
still continuing on the mind of accused — Confession 
would have little weight — There being no such ap- 
prehension, it may have greater weight. (Vol 21) 
1934 All 81 (85) : 56 All 302 ; 35 Cri L Jour 385 (FB) 

* (Vol 21) 1934 Oudb 151 (153, 154) : 35 Cri L Jour 
915 : 9 Luck 546 (DB) 9 (Vol 20) 1933 Oudb 192(195): 
8 Luck 410 : 34 Cri L Jour 653 * (>69) 1869 Pun Re 
No. 21 Cr, p. 39 (41). 

[See (Vol 31) 1944 Bom 338 (341) (DB). (Delay in 
producing prisoners, who are willing to have their con- 
fessions recorded, affects the value of the confessions,)] 

[See however (Vol 31) 1944 Sind 178 (183) : I L R 
(1944) Kar 75 : 46 Cri L Jour 348 (DB),] 

[8] The same principle applies to statements written 
and signed by the accused while in the control of the 
police. (’37) 39 Pun LR 663 (664) (DB) * (Vol 20) 
1933 All 856 (357) : 55 All 426 : 34 Cri L Jour 574 * 
(Vol 12) 1925 Cal 587 (597) ; 52 Cal 67 : 26 Cri L 
Jour 782, 

[9] Failure of Magistrate to question a prisoner as to 
how long he was in custody or omission to record the 
fact that he was not in police custody at the time of 
making the confession, will not invalidate the confes- 
sion otherwise duly made. (Vol 10) 1923 Pat 13 (17) : 
24 Cri L Jour 497 (DB)*(Vol 18) 1?31 Lah 763 (766) : 
82 Cri L Jour 985*1*91) 1891 Rat 534 (535) (DB). 

.00] A confession recorded in the presence of the 


police-officer having the custody of the prisoner cannot 
safely be relied upon. (Vol 11) 1924 Lah 624 (626) : 25 
Cri L Jour 116 (DB) * (Vol 21)- 1934 Pat 586 (587) : 36 
Cri L Jour 12 (DB)*(1865) 3 Suth W R Cr 6 (8) (DB)* 
(Vol 7) 1920 Lah 144 (159) : 21 Cri L Jour 418 * 
(Vol 4) 1917 Pat 475 (477) : 18 Cri L Jour 623 (DB). 

[See also (Vol 31) 1944 Bom 338 (340) (DB).] 

[But see ( ! 75) 24 Suth W B Cr 33 (36) (DB,).] 

[11] Confession recorded after allowing the police- 
officer to put questions or by using a police-officer as a 
scribe, or after the perusal of statements alleged to 
have been made by the accused to the police and 
recorded by them, cannot safely be relied upon. (’98) 2 
Cal W N 702 (709, 717) (DB) * (Vol 7) 1920 Lah 144 
(159) : 21 Cri L Jour 418 * (’09) 10 Cri L Jour 125 
(183) (DB) (Cal) * (’09) 10 Cri L Jour 325 (836) (DB) 
(Cal) * (Vol 10) 1923 Pat 13 (17) : 24 CriL Jour 497 
(DB). 

[12] The presence of police-man not investigating 
the case, but in charge of sub-jail and accompanying 
the prisoner, will not invalidate the confession recorded 
in his presence. (’31) 1931 Mad W N 723 (724, 725) 
(DB). 

[See however (Vol 29) 1942 Pat 90 (94, 95) : 43 Cri 
L Jour 36 (DB).] 

[13] Prisoner in police custody brought before a 
Magistrate for the purpose of having his confession 
recorded — He does not cease to ba in the custody of the 
police merely because the police officer waits outside 
the room or in the next room. (’96) 1896 Rat 855 (856) 
(DB)*(’10) 11 Cri L Jour 247 (248) (DB) (Cal)*(Vol 18) 
1931 Lah 408 (414) : 32 Cri L Jour 818. 

[14] Principle of sub-s. (3) would apply to cases of 
statements by witnesses also. (Vol 5) 1918 Lah 171 
(175): 1918 Pun Re No. 16 Cr: 19 Cri L Jour 517 (DB). 

[15] This section is not intended to enable the police 
to obtain an incriminating statement from somb person 
and as it were to put a seal on that statement by send- 
ing that person in custody to a Magistrate to be exa- 
mined, (1900) 27 Cal 295 (300) (DB)*(*02) 29 Cal 483 
(487) (DB}*(’86) 2 Weir 414 (415) (DB). 

[16] Magistrates have the power to exclude the police 
or any other person from Court, when recording a 
confession, for the purpose of ensuring the voluntary 
character thereof. They should, however, not do so 
when such exclusion tends to render the statements of 
witnesses incomplete without their presence. (’32) 1932 
Mad W N 625 (628) (DB). 

19. Confessing accused sent back to police 
custody. — [1] The practice of sending the accused 
after the confession to the custody of the police is very 
improper. Where the accused is sent back to the police 
custody instead of to the judicial lock-up after his 
confession has been recorded, the confession must 
necessarily be suspected to be not voluntary. (Vol 25) 
1938 Lah 292 (293) ;ILR (1937) Lah 740 : 39 Cri L 
Jour 475 (DB)*(Vol 25)1938 Pesh 5 (8) : 39 Cri L Jour 
448 (DB)*(Vol 28) 1936 Lah 278 (279) : 17 Lah 460 : 
37 Cri L Jour 493 (DB). 

[See however (Vol 31) 1944 Bom 338 (341) (DB).] 

20. Retracted confessions. — [1] A retracted 

confession is always open to suspicion and cannot be 
acted upon unless corroborated by credible independent 
evidence. (Vol 32) 1945 Lah 91 (97) (DB) * (Vol 30) 
1943 Sind 166 (170) : I L R (1943) Kar 285 : 45 Cri L 

Jour 118 (DB)*(Vol 29) 1942 Lah 271 (274) : 44 Cri L 

Jour 77 (DB)*(Vol 29) 1942 Mad 450 (451) : 43 Cri Ii 
Jour 810 (DB)*(Vol 29) 1942 Pat 427 (428) : 43 Cri L 

Jour 544 (DB)*(Vol 18) 1931 Oudb 83 (84) : 32 Cri L 

Jour 630 : 6 Luck 582 (DB)*(Vol 26) 1939 Cal 65 (74): 
40 Cri L Jour 199 : ILR (1989) 1 Cal 1 (FB)*(Vol 25) 
1938 Pat 290 (293) : 39 Cri L Jour 635 (DB)*(Vol 23) 
1986 All 388 (390) (DB)*(Vol 19) 1932 Oudh 317(319): 
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7 Luck 511 : 33 Cri L Jour 920 (DB) * (Vol 19) 1932 
All 228 (232) : 54 All 350 : 33 Cri L Jour 201 (DB) * 
(Vol 7) 1920 Mad 109 (109, 110) : 21 Cri L Jour 79 
(DB)*(1900) 13 CPLE Cr 107 (109)* ('95) 1895 Rat 
762 (762) (DB)*(’93-1900) 1893-1900 Low Bur Rul 70 
(71)*(Vol 21) 1934 Sina 172 (175) : 29 Sind L R 1 : 36 
Cri L Jour 223 (DB)*(Vol 22) 1935 Cal 561 (566) : 62 
Cal 433 : 36 Cri L Jour 1275 (SB). 

[2] The rule that a retracted confession cannot be 
acted upon unless corroborated is one more of prudence 
than of law. (Vol 32) 1945 Bom 484 (488) : 47 Cri L 
Jour 252 (DB) * (Vol 29) 1942 Lah 271 (273) : 44 Cri 
L Jour 77 (DB) * (Vol 29) 1942 Pat 90 (92) : 43 Cri L 
Jour 36 (DB) * (Vol 19) 1932 Bom 553 (556) : 56 Bom 
542 : 34 Cri L Jour 73 (DB) * (Vol 17) 1930 Cal 633 
(635) : 57 Cal 488 (DB) * (Vol 20) 1933 Cal 747 (750) : 
34 Cri L Jour 1222 (SB)*(*28) 24 Cri L Jour 904 (905) 
(Pesh) * (Vol 12) 1925 Lah 605 (609) : 6 Lah 415 : 27 
Cri L Jour 514 (DB) * (’98) 21 Mad 83 (88) (DB) * 
(Vol 16) 1929 Mad 837 (839) : 63 Mad 160 : 31 Cri L 
Jour 768 (DB) * (Vol 5) 1918 Nag 174 (176) : 19 Cri L 
Jour 86l*(Vol 12). 1925 Oudh 1 (5) : 27 Oudh Cas 40 : 
25 Cri L Jour 49*(Vol 14) 1927 Oudh 17 (17, 18) : 27 
Cri L Jour 1258 (DB) * (Vol 16) 1929 Pat 275 (277, 
278) : 8 Pat 289 : 30 Cri L Jour 675 (DB)*(1900-02) 1 
Low Bur Bui 238 (245, 246) (DB) * (Vol 21) 1934 Sind 
172 (175) : 29 Sind L R 1 : 36 Cri L Jour 223 (DB). 

[3] Each case must be determined on its own 
circumstances. (’97) 20 All 133 (134) (DB) * (Vol 20) 
1933 Bom 230 (231) : 34 Cri L Jour 896 (DB)*(Vol 10) 
1923 Cal 217 (219) : 24 Cri L Jonr 145 (DB) * (’23) 24 
Cri L Jour 904 (905) (Pesh) * (Vol 12) 1925 Lah 605 
(608, 609) : 6 Lah 415 : 27 Cri L Jour 514 (DB) * 
(Vol 20) 1938 Lah 388 (391) : 34 Cri L Jour 598 (DB)* 
(Vol 12) 1925 Oudh 1 (5) : 27 Oudh Cas 40 : 25 Cri L 
L Jonr 49 * (Vol 18) 1931 Oudh 412 (414) : 33 Cri L 
Jour 16 (DB) * (Vol 9) 1922 Pat 492 (493) : 22 Cri L 
Jonr 293 (DB). 

[4] A conviction based upon a retracted confession 
even if uncorroborated, is not illegal if the Court be- 
lieves that it is voluntary and true. (Vol 31) 1944 Mad 
117 (120) : I L B (1944) Mad 308 ; 45 Cri L Jour 373 
(FB) * (Vol 30) 1943 Mad 527 (529) : 44 Cri L Jour 
766 * (Vol 29) 1942 Lah 271 (273) : 44 Cri L Jour 
77 (DB) * (Vol 29) 1942 Pat 90 (92) : 43 Cri L Jonr 36 
(DB)*(Vol 28) 1941 Nag 145 (149, 150) : 42 Cri L Jour 
363 : 1 L E (1941) Nag 169 * (Vol 28) 1941 Pat 303 
(306) : 20 Pat 547 -. 42 Cri L Jour 343 (DB) * (Vol 27) 
1940 Nag 230 (231) : 41 Cri L Jour 553 (DB)*(Vol 24) 
1937 Lah 208 (210) : 38 Cri L Jonr 583 (DB)*(Vol 24) 
1937 Bang 264 (265) : 38 Cri L Jour 948 * (’23) 24 Cri 
L Jour 904 (905) (Pesh)*(Vol 17) 1930 All 29 32) : 31 

. Cxi L Jour 26 (DB) * (Vol 20) 1933 Sind 313 (316) : 35 
Cri.L Jonr 17 * (’95) 19 Bom 728 (730, 731) (DB) * 

B ol 18) 1929 Bom 327 (329, 333) : 31 Cri L Jour 97 
®)*(Vol 12) 1925 Cal 587 (589) : 52 Cal 67 : 26 Cri 
P Jour 782*(Vol 6) 1919 All 386 (386) : 20 Cri L Jour 
l&P*) * f 701 17 i 1930 C41 633 (635) : 57 Cal 488 
(DB) * (Vol 13) 1926 Rang 127 (127) : 4 Rang 45 : 27 
•/, Cri L Jour 743*(Vol 21) 1934 Oudh 418 (422) : 35 Cri 
, B Jonr 1290 : 10 Luck 150 (DB) * (Vol 21) 1934 Oudh 
. 386 (893) : IQ Luck 131 : 35 Cri L Jour 1154 (DB).. 

; . ' [5] Retracted confession, not liable to suspicion that 
: !;%# due to any undue influence referred to in S. 24 
.'.if. Act — Conviction based noon it is not 

:h; *0} 1.913 PuSh 269 (271) t 44 Cri L Jonr 

.’to' ? W . u- , ’ ‘ , • 1 ' ' ' v.‘ 


389 (DB) # (Vol 21) 1934 Lab 89 (90) : 35 Cri L Jour 
1453*(’90) 1890 All W N 173 (174)*(Vol 12) 1925 All 
627 (630) : 26 Cri L Jour 1431 (PB)*(’01) 25 Bom 168 
(171) (DB)S(Vol I) 1914 Bom 305 (305) : 38 Bom 156 : 

14 Cri L Jour 625 (DB) * (’75) 24 Suth W R Cr 80 
(SO, 81) (DB) * (’98) 2 Cal W N 637 (638, 639) (DB) * 
(’33) 1933 Mad W N 723 (724, 725) (DB). 

[ See also (Vol 9) 1922 Cal 409 (410, 411) : 49 Cal 
600 : 25 Cri L Jour 529 (DB).] 

[6] Confession retracted— Court ought to inquire and 
ascertain before acting upon it, whether the confession 
was not the result of undue influence. (’85) 1885 All 
W N 59 (59) (PB) * (Vol 20) 1933 All 31 (38) : 55 All 
91 : 34 Cri L Jour 489 (DB) * (’71) 8 Bom H C R Cr 
126 (136, 137) (FB) * (’06) 4 Cri L Jour 332 (333) (DB) 
(Bom)* (Vol 16) 1929 Cal 726 (727, 728) : 57 Cal 649 : 
31 Cri L Jour 909 (DB) * (Vol 20) 1933 Cal 835 (837, 
839) : 34 Cri L Jour 1087 (SB)*(Vol 11) 1924 Lah 624 
(626) : 25 Cri L Jour 116 (DB)*(Vol 12) 1925 Lah 605 
(608) : 6 Lah 415 : 27 Cri L Jour 514 (DB) * (Vol 17) 
1930 Oudh 449 (451) : 6 Luck 335 : 32 Cri L Jour 97 
(DB) * (’02) 1 Low Bur Rul 238 (246) (DB)*(’93-1900) 
1893-1900 Low Bar Rul 145 (146). 

[See (Vol 8) 1921 Bom 70 (70) : 45 Bom 1086 : 22 
Cri L Jour 318 (DB)*(Vol 26) 1939 Cal 65 (74) : I L E 
(1939) 1 Cal 1 : 40 Cri L Jour 199 (FB).] 

[ See also (’96) 19 Mad 482 (482) (DB).] 

[7] Confession subsequently retracted may be used 
to corroborate an approver, but Court ought to scruti- 
nize such corroboration with great care. (Vol 30) 1943 
Sind 166 (170) : I L R (1943) Ear 285 : 45 Cri L Jour 
118 (DB) * (Vol 24) 1937 Rang 218 (218) : 38 Ori L 
Jour 774, 

[8] A retracted confession may be taken into con- 
sideration as against a co-aceussd and may form the 
basis of conviction if there is substantial and indepen- 
dent corroboration both as to the crime and the 
criminal. (Vol 29) 1942 Lah 271 (273) : 44 Cri L .Tour 
77 (DB) * (Vol 28) 1941 Nag 145 (149, 150) : I L R 
(1941) Nag 169 : 42 Cri L Jour 363. 

[9] By itself a retracted confession is a very slight 
evidence against co-accused. (Vol 29) 1942 Pat 90 (92) : 
43 Cri L Jour 36 (DB). 

[10] A retracted confession attributing the major 
part of the crime to the co-accused is of no value at all 
against him. (Vol 31) 1944 Cal 249 (252) : 46 Cri L 
Jour 131 (DB). 

[11] Confession retracted — When it was made, some 
police-men were personally interested in the investiga- 
tion of the case — There' are good grounds for not relying 
upon the confession. (Vol 25) 1938 Lah 101 (102) : 39 
Cri L Jour 290 (DB). 

[12] A confession made by an accused person before 
a Magistrate, but retracted at once, when it was being 
read over to him or while the certificate was being 
written, does not amount to a confession at all. (’72) 9 
Bom H C R 344 (345) (DB) * (Vol 17) 1930 Lah 257 
(268) ; 11 Lah 106 : 30 Cri L Jour 1046 (DB). 

SECTION 165 — SYNOPSIS. 

1. Scope and applicability of the section. 

2. “Police-officer making any investigation.” 

3. “Any offence which he is authorised to investi- 
gate.” 

•4. “Anything necessary for the purposes df an 
investigation." 

5. “In any place within the limits of the police- 
station of which he is in charge.” 
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charge, or to which he is 'attached, and that such thing cannot in his opinion be otherwise obtained 
without undue delay, such officer may, after recording in writing the grounds of his belief and 
specifying in such writing, so far as possible, the thing for which search is to be made, search, or 
cause search to be made, for such thing in any place within the limits of such station. 

(2) A police-officer proceeding under sub. section (l) shall, if practicable, conduct the search 
In person.] 

(5) If he is unable to conduct the search in person, and there is no other person competent 
to make the search present at the time, he may b [after recording in writing his reasons for so 
doing] require any officer subordinate to him to make the search, and he shall deliver to such 
subordinate officer an order in writing c [specifying the place to be searched and, so far as possible, 
the thing for which search is to be made]; and such subordinate officer may thereupon search for 
such thing in such place. 

(6) The provisions of this Code as to search-warrants b [and the general provisions as to 
searches contained in section 102 and section 103] shall, so far as may be, apply to a search made 
under this section. 


h [(S) Copies of any record made under sub-section (1) or sub-section (3) shall forthwith 
be sent to the nearest Magistrate empowered to take cognizance of the offence and the owner or 
occupier of the place searched shah on application be furnished with a copy of the same by the 
Magistrate : 

Provided that he shall pay for the same unless the Magistrate for some special reason thinks 
fit to furnish it free of cost.] 

[1882 — S. 165 ; 1872 — S. 879 ; 1861 — S. 142.] 

[a] Substituted by the Code of Criminal Procedure (Amendment) Act, 1923 (18 [XVIII] of 1923), S. 36, for 
the original sub-sections (1) and (2), [b] Inserted , ibid, [c] Substituted , ibid for “Specifying the docu- 
ment or thing for which search is to be made and the place to be searched.” 


SECTION 165 — SYNOPSIS (contd.) 

6. “Any place” if includes the house of the accused. 

7. “After recording in writing the grounds of his 
belief.” 

8. Nature of search. 

9. Who can conduct the search. 

10. Conduct of search — Sub-section (4). 

11. Inspection of things seized in search. 

12. Resistance to illegal search* 

13. Damages for illegal search. 

14. “In person” — Sub-section (2). 

15. “An order in writing” — Sub-section (3). 

16. “Copies of any record” — Sub-section (5), 

1. Scope and applicability of the section. — 

[1] A Magistrate cknnot make a search under this sec- 
tion but can only act under S. 105. ( } 09) 36 Cal 433 
(448) (SB). (Overruled by 13 Crl L Jour 693 (PC) on 
another point.) 

[2] The safeguards in S. 165 are mandatory and 
unless they are carried out immediately or as nearly as 
they can be in the exigencies of each case the search is 
without jurisdiction. (Vol 33) 1946 Lah 456 (458, 459). 

2. “Police-officer making an investigation.” — 
[1] A police constable deputed by his superior can 
conduct a search under this section* (’80) 1880 Pun Re 
No. 24 Cr, p. 41 (41) (DB). 

3. “Any offence which he is authorized to 
investigate.” — [1] Before the seotion can be brought 
into operation, there must have been an offence com- 
mitted which the police officer is authorized to investi- 
gate. (’03) 27 Bom 590 (595) (DB). 

• [See also (Vol 12) 1925 Cal 831 (833) : 52 Cal 499 : 
26 Cri L Jour 1213 (DB)*(Vol 20) 1933 Sind 325 (326): 
35 Cri L Jour 129 (DB).] 

[2] A police officer cannot make a search under this 
section in a non-cognizable case which he has not been 


authorized by a competent Magistrate to investigate. 
(Vol 30) 1943 Lah 28 (30) : 44 Cri L Jour 301 : I L R 
(1943) Lah 805 (DB)*(*97) 24 Cal 691 (696) (DB). 

[3] A police officer cannot make a search for stolen 
property where he has no information at all of the theft 
of the same. (Vol 10) 1923 Cal 108 (110):24 Cri L Jour 
674 (DB). 

4. “Anything necessary for the purposes of an 
investigation.” — [1] The section includes a search for 
some document or for some tangible object summoned to 
be produced by a Court under S. 94, but does not 
include the inspection of any place inside a house or the 
configuration of a wall. (Vol 15) 1928 All 185 (186) : 29 
Cri L Jour 272. 

[2] When a search is for a person committing an 
offence the section does not apply. (Vol 29) 1942 Pat 
281 (282) : 48 Cri L Jour 279. 

* 5. “In any place within the limits of the police- 

station of which he is in charge.” — [1] A police 
officer has no power to make a search under this section 
beyond the local limits of his own jurisdiction. (Vol 10) 
1923 All 433 (433) : 24 Cri L Jour 276 * (Vol 6) 1919 
Mad 353 (356, 357) : 20 Cri L Jour 145 (DB) * (Vol 1) 
1914 Sind 160 (162) : 8 Sind L R 1 : 16 Cri L Jour 15 
(DB). 

6. “Any place” if includes the house of the 
accused. — [1] A search under this section can be made 
of the house of an accused person. (Vol 1) 1914 Cal 256 
(258, 259) : 41 Cal 261 : 14 Cri L Jour 405 (DB) * 
(Vol 14) 1927 Cal 93 (95) : 27 Cri L Jour 1195 (DB). 

7. “After recording in writing the grounds of 
his belief.” — [1] A police officer is bound to record in 
writing the grounds of his belief that the search was 
necessary, (Vol 22) 1935 Nag 237 (289) : 31 Nag L R 
Sup 66*(Vol 13) 1926 All 147 (150, 151) : 27 Cri L Jour 
11 (DB) * (Vol 15) 1928 All 185 (186) : 29 Cri L Jour 
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166 f l) An officer in charge of a police-station a [or a police-officer not being below the 
‘ ' . . rank of Sub- Inspector making an investigation] may require an officer 

cSice-ftltimmly rcqmre in charge of another police-station, whether in the same or a different 
another to issue search district, to cause a search to be made iu any place, in any case in 
warrant which the former officer might cause such search to be mad©, within 

the limits of his own station. 


(2 ) Such officer, on being so required, shall proceed according to the provisions of section 165. 
and shall forward the thing found, if any, to the officer at whose request the search was made. 


h l(3) Whenever there is reason to believe that the delay occasioned by requiring an officer 
in charge of another police-station to cause a search to be made under sub-section (1) might 


Section 165— Note 7 ( contd J 
1272 * (Vol 20) 1933 Oudh 305 (307) : 9 Luck 1 : 34 
Cri L Jour 56S*(Voi 19) 1932 Pat 66 (68) : 10 Pat 821: 
33 Cri L Jour 238 (DB). 

[But see (Vol 26) 1939 Lah 280 (283, 284).] 

[2] The recording of grounds can be done at any 
place or at any time prior to the actual search. (Vol 20) 
1933 Sind 240 (243). 

8. Nature of search. — [1] The section does not 
authorize a search for stolen property or for property 
generally, hut only a search for specified stolen articles. 
(Vol 31) 1944 Pat 228 (280) : 45 Cri L Jour 802 : 23 
Pat 328 (DB)*(Vol 14) 1927 Cal 93(94) : 27 Cri L Jour 
1195 (DB). 

9. Who can conduct the search. — [1] A Circle 
Inspector of Police, is competent to conduct the search 
under this section. (Vol 14) 1927 All 516 (516) : 28 Cri 
L Jour 652. 


10. Conduct of search — Sub-section (4) — [1] 
A police officer is bound to call upon two or more res- 
pectable witnesses as provided in S. 103, to attend and 
witness the search. (Vol 13) 1926 All 147 (150, 151) : 
27 Cri L Jour 11 (DB) * (Vol 20) 1933 Sind 220 (222) : 
34 Cri L Jour 848 (DB) * (Vol 22) 1935 All 520 (520) ; 
36 Cri L Jour 551. 


[2] The fact that the police took two independent wit- 
nesses and did not call upon two witnesses from the 
locality does not make the search illegal. (Vol 14) 1927 
AU 516 (517) : 28 Cri L Jour 652. 

[3] Failure by the police to call witnesses does not 
make the search illegal (*12) 13 Cri L Jour 763 (764) 
(DB) (Mad). 

[4] ^ Attendance of witnesses at the search is not always 
essential to enable evidence as to the search to be given, 
(Vol 33) 1946 P C 16 (19) : 72 Ind App 305 (PC). (Wit- 
nesses at search need not be called to give evidence of 
recovery of articles.) 

11. Inspection of things seized in search. — [1] 
Prosecutor must have an opportunity of inspection of 
document or other thing seized and sent to the M&gis-* 
(rate under S. 170. (’87) 15 Cal 109 (142). 

12- Resistance to illegal search. — [1] Resistance 
to illegal search will not be an offence under S. 353 or 
S. 332, Penal Code. (Vol 31) 1944 Pat 228 (231) : 45 
Cri L Jour 802 : 23 Pat 328 (DB) * (Vol 10) 1923 All 
483 (438) : 24 Cri L Jour 276 * (Vol 6} 1919 Mad 353 
(857) : 20 Cri It Jour 145 (DB) * (Vol 1) 1914 Sind 160 
062, 163) i 8 Sind L R 1 : 16 Cri L Jour 15 (DB) * 
(VoT15)1928 All 185 (186) ; 29 Cri It Jour 272. (Non- 
reoording of grounds of belief.) * (Vol 19) 1932 Pat 66 

(02) : 10 Pat 821 : 33 Cri L Jour 233 (DB) * (Vol 20) 
,1933 Bind IU (175, 176) : 27 Sind L R 209 : 84 Cri 

6 Gci & tow 105 (106) (Mad)* 
4 671 6 Cri L Jnnr 4-Sft (d&Q /ty»\ /n«i\ 


^-)6CriB Jour 439 (489, 440) (DB) (Cal). 

1945 ttk 28 (31) : 44 Cri It Jour 301 : 

, X % B (1943) Bah 805 (DB) ] 

>: £But see (’92) 1892 All W K 1 (2}J 

for illegal search. £1] A search 


in a non-eognizable ease without an order from the 
Magistrate will make the police-officer liable for damages 
in a suit. (’97) 24 Cal 691 (696) (DB). 

[2] A police officer is not liable for damages if the 
search is bona fide. (Vol 6) 1919 Mad 751 (752) : 19 
Cri L Jour 901 (DR) * (Vol 20) 1933 Sind 240 (242; 
248). 

[3] A police officer without jurisdiction over the 
place searched helping another police officer is not 
liable for damages. (Vol 6) 1919 Mad 226 (228) : 42 
Mad 446 : 20 Cri L Jour 422 (DB). 

[4] A police officer is liable for damages if he fails to 
record the grounds of his belief. (Vol 22) 1935 Nag 237 
(239) : 31 Nag L R Sup 66. 

[But see (Vol 26) 1939 Lah 280 (282).] 

14. “In person.” — Sub-section (2). — [1] Sub- 
section (2) does not lay down that a police officer should 
conduct himself the search. (’12) 18 Cri L Jour 763 
(764) (DB) (Mad) * (Vol 6) 1919 Mad 226 (228) : 42 
Mad 446 : 20 Cri L Jour 422 (DB) * (Vol 14) 1927 Alt 
516 (516, 517) : 28 Cri L Jour 652. 

[But see (’07) 6 Cri L Jour 105 (106) (Mad).] 

[2] Where two houses have to be searched simul- 
taneously and the Sub-Inspector searches one house and 
orders his constable to search the other, the procedure 
is not illegal. (Vol 19) 1932 Oudh 249 (250) ; 33 Cri L 
Jour 492. 

15. “An order in writing” — Sub-section (3). — 
[1] An oral order requiring a subordinate officer to 
make a search is illegal (Vol 22) 1935 Nag 237 (239) ; 
31 Nag L R Sup 66. 

[2] When an officer has a part of the search to bo 
done under his direction, and in his presence by one of 
his subordinates sub-s. (3) does not apply. (Vol 28) 1941 
Lah 297 (298) ; 42 Cri L Jour 812 : I L R (1941) Lah 
870 (DB). 

[3] The words “and such subordinate officer may* 
thereupon, search for such thing in such place” mean 
that he is to search only for the thing which he is 
instructed to search for and that he is to search for it 
only in the place specified in his authority. (Vol 31} 
1944 Pat 228 (230) : 45 Cri L Jour 802 : 23 Pat 328 
(DB). 

[4] A subordinate police officer can enter a house 
without any warrant or order in writing in search of 
a person who is charged with a cognizable offence. (’07)' 
7 Bom H C R Cr 50 (52), 

16. “Copies of any record” — Sub-section (5).~* 
[1] An order refusing or passing an order tantamount 
to the refusal of copies of records made under sub s. (1) 
or sub-s. (8) is illegal and will be set aside. (Vol 15). 
1928 All 402 (402) : 29 Cri L Jour 663, 

Section 166 — Note 1 

[1] The omission to comply with the provisions of 
sub-s. (4) will render a conviction for resistance to the- 
search liable to be set aside. (Vol 18) 1926 Cal 663 (668)t 
27 Cri L Jour 542 (DB). 



[ S3, 166-167 ] 


[THE CODE OF] CRIMINAL PROCEDURE, 1898 


• 2657 


result in evidence of the commission of an offence being concealed or destroyed, it shall be lawful 
for an officer in charge of a police-station or a police-officer making an investigation under this 
Chapter to search, or cause to be searched, any place in the limits of another police-station, in 
accordance with the provisions of section 165, as if such place were within the limits of his own 
station, 


( 4 ) Any officer conducting a search under sub-section ( 3 ) shall forthwith send notice of the 
search to the officer in charge of the police-station within the limits of which such place is situate, 
and shall also send with such notice a copy of the list (if any) prepared under section 103, and 
shall also send to the nearest Magistrate empowered to take cognizance of the offence, copies of 
the records referred to in section 165, sub- sections ( 1 ) and ( 3 )* 

( 5 ) The owner or occupier of the place searched shall, on application, be furnished with a 
copy of any record sent to the Magistrate under sub-section ( 4 ) : 


Provided that he shall pay for the same unless the Magistrate for some special reason thinks 
fit to furnish it free of cost J 

[1882 — S. 166 ; 1872 — S. 330 ; 1861 — S. 143,] 

[a] Inserted by the Code of Criminal Procedure (Amendment) Act, 1923 (18 [XVIII] of 1923), S. 87. [b] Sub- 

sections (3) to (5) were added , ibid. 

467. ( 1 ) Whenever a [any person is arrested and detained in custody, and it appears that 
Procedure when investiga- the] investigation b [* * *J cannot be completed within the period 

lion cannot be completed in of twenty -four hours fixed by section 61, and there are grounds for 
twenty-four hours. believing that the accusation or information is well-founded, the officer 

in charge of the police-station c [or the police-officer making the investigation if he is not below 
the rank of Sub-Inspector] shall forthwith transmit to the nearest Magistrate a copy of the entries 


SECTION 167 — SYNOPSIS. 

1. Scope and object. 

2. “Or the police-officer making the investigation 

if he is not below the rank of Sub-Inspector.’ ' 

3. Shall forthwith forward the accused. 

4. “A copy of the entries in the diary,” 

5. To any Magistrate having jurisdiction or not. 

6. “Fifteen days in the whole,” 

7. Reasons to be recorded. 

8. Effect of detention in contravention of this 

section. 

9. Nature of proceedings under this section. 

10. If approvers can be detained in police custody 

under this section. 

11. Admissibility of statements reduced to writing 

during police investigation. 

1. Scope and object — [1] The provisions of this 
section are to be read as supplementary to those con- 
tained in S, 61. (Vol 18) 1931 Lah 853 (855) : 12 Lah 
604 : 32 Cri L Jour 785 (DB). 

[2] The object is to see that persons arrested by the 
police are brought before a Magistrate with the least 
possible delay. (’88) 11 Mad 9S (102) (DB)*(Vol 11) 
1924 Cal 476 (478) : 51 Cal 402 : 25 Cri L Jour 782 
(DB)*(’88) 6 Mad 63 (66) (DB). 

[3] This section enables Magistrate to judge if a per- 
son hasto* be farther keptiin police custody and also enable 
such person to make any representation he may wish 
to make in the matter. (Vol 18) 1931 Lah 99 (100) : 12 
Lah 435 : 33 Cri L Jour 180*(Vol 19) 1932 Oudh 11 
(17) : 33 Cri L Jour 287 (DB). 

[4] It is intended to prevent the possible abuse by 
the police of their powers in trying to make discoveries 
of crime by means of duress, terror and wrongful con- 
finement. (Vol 30) 1943 Nag 36 (70) ; 44 Cri L Jour 
287 : 1 L R (1943) Nag 73 (DB). 

[5] In certain cases detention in police custody of 
the arrested person may be permitted so that the police 


may complete the investigation and decide whether to 
proceed under S. 169 or under S. 170. (Vol 13) 1926 
Bom 551 (554) : 50 Bom 741 : 27 Cr L J 1169 (DB). 

2. “Or the police officer making the investiga- 
tion if he is not below the rank of Sub-Inspector.” 
— [1] Magistrate making an investigation under S. 202 
cannot keep the accused person in custody. (Vol 17) 
1930 All 259 (260) : 52 All 457 : 31 Cri L Jour 998. 

[2] An officer attached to the oriminal investigation' 
or intelligence department cannot be taken to be an 
investigating officer ; he is asked to do only particular 
acts, e. g., to make a search. (’12) 13 Cri L Jour 305 
(350) : 35 Mad 247 (SB). 

3. Shall forthwith forward the accused. — • [1] 
The word “accused” denotes the supposed offender who 
in Chap. V is called “person arrested.” (’92) 16 Bom 
661 (668) (DB). 

[2] Detention of accused for more than twenty-four 
hours without the special leave of a Magistrate is abso- 
lutely unlawful. (’80) 6 Cal L Rep 289 (293) (DB). 

[8] The accused should actually be sent to the Magis- 
trate. The police cannot have the accused in their 
custody and merely write for and obtain the special 
leave for such, detention, (T2) 13 Cri L Jour 65 (106) 
(Cal)*(’67) 1867 Pun Re No, 39 Cr, p. 72 (76) (DB). 

[4] Person becomes accused immediately he is 
arrested by the police for an offence which forms 
subject-matter of their investigation. (Vol 34) 1947 
Lah 92 (96) (DB). 

4. “A copy of the entries in the diary.” — [1] 

The object in making it imperative for the police officer 
to send along with the accused a copy of the entries in 
the diary is to afford to the Magistrate the necessary 
information upon which he can decide whether he 
should authorize the detention of the accused in custody 
or whether further detention is necessary* (’97) 19 AH 
390 (404)*(’82) 6 Mad 69 (70) (DB). ' \‘ 

5. To any Magistrate having jurisdiction ot 
not. — [1] The police must teke the accused Id the 
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in the diary hereinafter prescribed relating to the case, and shall at the same time forward the 
accused d [* *] to such Magistrate. 

( 2 ) The Magistrate to whom an accused person is forwarded under this section may, whether 
he has or has not Jurisdiction to try the case from time to time authorize the detention of the 
accused in such custody as such Magistrate thinks fit, for a term not exceeding fifteen days in the 
whole. If he has not jurisdiction to try the case or commit it for trial, and considers further 
detention unnecessary, he may order the accused to be forwarded to a Magistrate having such 
jurisdiction : 

c [Provided that no Magistrate of the third class, and no Magistrate of the second class not 
specially empowered in this behalf by the e [Provincial Government] shall authorise detention in 
the custody of the policed 

( 3 ) A Magistrate authorizing under this section detention in the custody of the police shall 
record his reasons for so doing. 

( 4 ) If such order is given by a Magistrate other than the District Magistrate or Sub-divisional 
Magistrate, he shall forward a copy of his order, with his reasons for making it, to the Magistrate 
to whom he is immediately subordinate. 

[1882 — S. 167 ; 1872 — S. 124, paras. 2, 3, 4 ; 1S61 — S. 152.] 

[a] Substituted by the Code of Criminal Procedure (Amendment) Act, 1923 (18 [XVIII] of 1928), S. 88, for “it 
appears that any”, [b] The words “under this Chapter” were repealed , ibid, [c] Inserted , ibid, [d] The 
words and brackets “(if any)” were repealed , ibid, [e] Substituted by A, 0., for “Local Government”. 

Objects and Reasons. 

“ Clause 167. ~ It has been held by the High Court fifteen days. We think this decision is right and have 
of Madras [See (1887) 11 Mad. 98 (101)] that the clause put in words to make the point clear. Any further pro- 
does not contemplate remands for successive periods of ceedings should be taken under section 344.” 

— S. C. R, 1898. 

Bom LR 1902 (1903) (DB)*(Vol 18) 1931 Lah 99 (101): 
12 Lah 435 : 33 Cri L Jour 180. 

[2] The law is jealous of the liberty of the subject 
and does not allow detention unless there is a legal 
sanction for it. (Vol 18) 1931 Lah 476 (478) : 12 Lah 
635 : 32 Cri L Jour 913 (DB). 

[3] Where a detention in police custody is ordered, 
the Magistrate should state his reasons clearly. (Vol 18) 
1931 Lah 200 (200) : 32 Cri L Jour 464*(’99) 23 Bom. 
32 (34) (DB) « (12) 13 Cri L Jour 65 (106) (Cal) *(Vol 
18) 1931 Lah 476 (478) : 12 Lah 685 : 32 Cri L Jour 
913 (DB)*(Vol 1) 1914 All 466 (467) : 36 All 262 : 15 
Cri L Jour 288. 

[4] The Magistrate should satisfy himself that the 
accusation is well founded, (’86) 1886 Rat 245 (250). 

[5] The presence of the accused should have been 
considered necessary while the police investigation is 
being held. (’07) 6 Cri L Jour 86 (89) (DB) (Cal) * (Vol 
12) 1925 Bom 387 (389) ; 49 Bom 628 : 26 Cri L Jour 
1181 (DB)*(Vol 18) 1931 Lah 200 (200) : 32 Cri L Jour 
464. 

[6] The mere fact that the police state that the pre- 
sence of the accused is necessary to finish the investi- 
gation is not sufficient. (’03) 7 Cal W N 457 (459) (DB). 

[7] To order a detention of the accused in order to 
get from him a confessional statement or to force him 
to give a clue to stolen property is most objection- 
able. (’86) 2 Weir 414 (415)*(’71) 3NWPHCE 275 
(280) (DB). 

[8] It is improper to order detention in police cus- 
tody: 

(a) On a mere expectation that time will show his 
guilt. (’72) 1872 Pun Re No. 17 Or p, 21 (24) (DB). 

(b) for the reason that the accused promised to tell 
the troth, (Vol 19) 1932 Oudh 11 (17) ; 38 Cri L Jour 
287 (DB), 


Section 167 — Note 5 ( conid *) 

nearest Magistrate whether he has or has not jurisdic- 
tion to try the ease, (’ll) 12 Cri L Jour 15 (17) (DB) 
(All)*(Vol 9) 1922 Mad 215 (217) : 45 Mad 14 : 23 
Cri L Jour 490 (DB)S(V61 33) 1946 Sind 43 (48) : ILR 
(1945) Kar 419 (DB). 

[2] The practice of obtaining an order of detention 
from any Magistrate at the choice of the police is open 
to objection, (Vol 18) 1931 Lah 99 (101) : 12 Lah 435: 

33 Cri L Jour 180. 

[3] Deputy Commissioner of Police, Calcutta, cannot 
order the detention of the arrested person in police 
custody. (Voi 13) 1926 Cal 1121 (1130) : 54 Cal 2X8 : 

27 Cri L Jour 1201 (FB). {Overruling 27 Cri L Jour 
1185.) 

6. “Fifteen days in the whole.” — [1] Investiga- 
tion not complete within fifteen days — Police sending 
accused to Magistrate — Magistrate may remand the 
accused under S. 344. (Vol 11) 1924 Cal 614 (616) : 26 
' Cri L Jour 68 (DB) * (Vol 18) 1931 All 617 (619, 620) : 
53 All 720 : 32 Cri L Jour 1045, 

[2] A detention in the police custody for more than 
fifteen days is illegal. (Vol 18) 1931 Lah 99 (101) : 12 
Lah 435 : 33 Cri L Jour 180. 

[3] Where a Magistrate having ordered the accused 
to be detained for a period of less than fifteen days, 
thinks no farther detention is necessary and sends him 

' to ft Magistrate having jurisdiction, then the Magistrate 
to whom the accused is sent cannot remand the accused 
- to, the custody again ^ even to the extent of a remand 
fop such period as will bring the total period of deten- 
tion m the police custody to fifteen days. (Vol 24) 1937 
Sind 2,51 (252) : 31 Bind L R 494 ; 39 Cri L Jour 10. \ 
. Reasons to be recorded. — [1] The object of 
, stub-a. (3) is to see that the Magistrate takes the trouble 
; , the police diaries and ascertain the actual con- 

’ under which detention is asked for, (1900) 2 
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Report of investigation 168. When any subordinate police-officer has made any investigation 

by^ subordinate police - under this Chapter, he shall report the result of such investigation to the 
officer . officer in charge of the police-station, 

[1882— S. 16S; 1872— S. 123; 1861— S. 161.] 

169. If, upon an investigation under this Chapter, it appears to the officer in charge of the 
Release of accused when police-station a [or to the police-officer making the investigation] that 
evidence deficient. there is not sufficient evidence or reasonable ground of suspicion to 

justify the forwarding of the accused to a Magistrate, such officer shall, if such person is in custody, 


Section 167 — Note 7 (contd.) 

[c] for i verifying a confession recorded under S. 164. 
(’03) 17 Cal W N 220 (224) (DB). 

(d) for the reason that though repeatedly asked the 
accused did not give any clue to the property. (’71) 3 
N W P H C R 275 (279, 230) (DB). 

[9] It is improper for a Magistrate to authorize de- 
tention in police custody without recording special 
reasons, (’93) 21 Cal 642 (661) (DB)*(Vol 20) 1933 
Qu&h 315 (319) : 8 Luck 518 : 35 Cri L Jour 10 (DB). 

[10] Mere omission to record reasons, where it ap- 
pears that the Magistrate has made the order after due 
consideration, does not make detention illegal. (Vol 19) 
1932 Lah 13 (14) : 12 Lab 211 : 32 Cri L Jour 1022. 

[11] Detention will not be illegal within the meaning 
of S. 491 where Magistrate has not stated any reasons 
but has made order of detention after due considera- 
tion. (Vol 17) 1930 Lah 945 (945) : 12 Lah 16 : 32 Cri 
L Jour 339. 

[12] Magistrates ordering detention should always 
be careful to ascertain how long the persons have been 
in police custody and under police influence. (’85) 1S85 
All W N 59 (60) (FB). 

[13] Where there are good reasons for remand 
Magistrate should invariably limit the term of deten- 
tion as much as possible to what may be necessary for 
the object in view. (’07) 6 Cri L Jour 86 (89) (DB) (Cal). 

8. Effect of detention in contravention of this 
section. — [1] Where a police officer detains a person 
for a period longer than that fixed in S, 61 the deten- 
tion is illegal. (Vol 6) 1919 All 160 (161) : 41 All 483 ; 
20 Cri L Jour 381. 

[2] Illegal detention is punishable under S. 29, 
Police Aet (5 [V] of 1861). (1864) 1 Suth W R Cr 5 (5) 
(DB)*{’70) 1870 Pun Re No. 36 Cr p. 56 (58) (DB). 

[3] It is not necessary to prove that the police offi- 
cer detained the accused with any guilty knowledge. 
(’73) 19 Suth W R Cr 86 (36) (DB). 

[4] Police officer may render himself liable to ba 
punished under Ss. 347 and 348, Penal Code for de- 
tention of a person for wrongfully obtaining confession 
or some property from the accused. (’86) 1886 Rat 254 
(272, 273) (DB). 

[5] Where an order of release has been conveyed to 
the police officer, any further detention will be illegal, 
(Vol 25) 1938 All 534 (585) : 39 Cri L Jour 971. 

9. Nature of proceedings under this section — 

[1] A Magistrate ordering detention acts in his judicial 
and not executive capacity. (Vol 17) 1930 Lah 945 
(946) : 12 Lah 16 : 32 Cri L Jour 339. 

[2] The accused is entitled to be represented by 
counsel. (Vol 18) 1926 Bom 551 (554) : 50 Bom 741 : 
27 Cri L Jour 1169 (DB)*(Vol 18) 1931 Lah 99 (100) : 

12 Lah 435 : 33 Cri L Jour 180*(Vol 19) 1932 Lah 

13 (14) : 12 Lah 211 : 32 Cri L Jour 1022. 

[3] The police should not refuse to allow a legal ad- 
viser of the accused to have an interview or to allow 
the relatives of the accused to suply him with food and 
-clothing. (Vol 17) 1930 Lah 945 (946, 947) : 12 Lah 
16 : 32 Cri L Jour 339, 

[4] The production of the accused before the Magis- 


trate does not amount to taking cognizance or com- 
mencement of judicial proceedings. (Vol 30) 1948 Nag 
36 (70) : 44 Cri L Jour 237 ; I L R (1943) Nag 73 (DB) 
*(*42) 23 Pat L Tim 684 (687). 

10. If approvers can be detained in police 
custody under this section. — [1] An approver cannot 
be detained in police custody. He can be kept only in 
magisterial custody. (Vol 18) 1931 Lah 480 (4-80) : 33 
Cri L Jour 162 (DB)*(Vol 18) 1931 Lah 476 (479, 
480) : 12 Lah 685 : 32 Cri L Jour 913 (DB). 

11. Admissibility of statements reduced to 
writing during police investigation — [1] Statements 
recorded during an investigation is admissible in evi- 
dence. (’12) 13 Cri L Jour 244 (245) (DB). 

SECTION 169 — SYNOPSIS. 

1. Scope. 

2. Insufficiency of evidence. 

3. Surety bond to appear before a Magistrate. 

4. Re-arrest of the person released under this 

section. 

5. Power of polie-officer to allow withdrawal of 

complaint, 

1. Scope. — [1] This section is applicable while 
the case is still under investigation of the police. It 
cannot be applied to a case where the accused has ap- 
peared before the Magistrate. (Vol 20) 1933 All 582 
(585) ; 35 Cri L Jour 203 (DB), 

2. Insufficiency of evidence. — [1] Where after 
the completion of investigation it is found that there ia 
no sufficient evidence or reasonable ground of suspicion 
to justify the sending up of the accused, the accused 
must be released. (Vol 8) 1921 Ail 278 (280) : 43 All 
186 : 22 Cri L Jour 115. 

[See (Vol 26) 1939 Lah 523 (524) : ILB (1939) 
Lah 307 : 41 Cri L Jour 146.] 

[2] When an investigating officer reports to a Magis- 
trate that there is no sufficient evidence against an 
accused, the Magistrate cannot order his further deten- 
tion to enable the police to institute proceedings under 
S. 110. (Vol 8) 1921 Ail 278 (280) : 43 All 186 : 22 
Gri L Jour 115. 

3. Surety bond to appear before a Magistrate, 
— [1] A bond taken for the appearance of an accused 
before the police is void db initio. (Vol 12) 1925 Lah 
152 (152): 25 Cri L Jour 712. 

[2] A police officer cannot, except in the case of a 
minor, take a third party’s bond for the appearance of 
the accused without taking a bond from the accused 
himself for his appearance. (Vol 15) 1928 Lah 318 
(319) : 29 Cri L Jour 491. 

4. Re-arrest of the person released under this 
section — [1] If the Magistrate believes that there is a 
prima facie case of non-bailabie offence, the police 
should re-arrest the accused and forward him in cus- 
tody to the Magistrate. (’77) 1877 Rat 121 (121). 

[2] Person apprehended along with others and re- 
leased by the police under this section — Held, it is 
unfair to launch a prosecution against such person 
based upon facts, disclosed in the evidence which he 
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release Mm on Ms executing a bond, with or without sureties, as such officer may direct, to appear, 
if and when so required, before a Magistrate empowered to take cognizance of the offence on a 
police-report and to try the accused or commit Mm for trial. 

[1882— S. 109; 1872— S. 125; 1861— S. 153.] 

[a] Inserted by the Code of Criminal Procedure (Amendment) Act, 1923 (18 [XVIII] of 1923), 8. 39. 


Objects and Reasons. 


“We see no cogent reason lor the first amendment of 
Sections 169 and 170, which substitutes the words ‘upon 
the completion of an investigation’ for ‘upon an investi- 
gation.’ In the case of Section 169, we agree that the 
power contemplated by the Section should be exercis- 
able by investigating officers, and we see no reason in 
this case to restrict the power to officers not below the 
rank of Sub-Inspector. With regard to Section 170, 
however, we consider that the direct responsibility for 
sending up a case should rest with the officer in charge 


of the police station. Section 168 undoubtedly contem- 
plates that the officer in charge is to assume responsi- 
bility, and to enable all investigating officers to send up 
cases under Section 170 without reference to the officer 
in charge would tend to make Section 168 of no effect. 
We consider whether the power to admit to bail in 
bailable cases should not he extended to investigating 
officers, but, on the whole, we are inclined to confine 
this power also to the officer in charge of the police 
station.”— S. C. B. [XVIII of 1923], 


170. (l) If, upon an Investigation under this Chapter, it appears to the officer in charge of 
Case to be sent to Magis - police-station that there is sufficient evidence or reasonable ground 
irate when evidence is as aforesaid, such officer shall forward the accused under custody to a 
sufficient Magistrate empowered to take cognizance of the offence upon a police- 

report and to try the accused or commit him for trial or, if the offence is bailable and the accused 
is able to give security, shall take security from him for his appearance before such Magistrate on 
a day fixed and for his attendance from day to day before such Magistrate until otherwise directed. 

(2) When the officer in charge of a police-station forwards an accused person to a Magistrate 
or takes security for his appearance before such Magistrate under this section, he shall send to 


Section 169— Note 4 (contd. ) 

gives against the accused. (Vol 20) 1933 All 399 (401) : 

34 Cri L Jour 761. 

5. Power of police-officer to allow withdrawal 
of complaint. — [1] The police have no authority to 
entertain an application for withdrawal of complaint. 
(’75) 1875 Rat 91 (91). 

SECTION 170 — SYNOPSIS. 

1. Scope and applicability. 

2. Accused must be forwarded to a Magistrate 

having jurisdiction. 

3. Powers and duties of the police under this 

section. 

4. “Accused,” meaning of. 

5. Bond by the complainant and witnesses. 

1. Scope and applicability. — [1] The procedure 
prescribed under this section applies to 

(а) Investigations conducted in a non-cognizable case 
under the orders of a Magistrate, (Vol 18) 1931 All 
263 (264) : 53 All 407 : 82 Cri L Jour 465. 

’ (h) Arrests made under Ss. 37 and 41 of the Excise 
Act (12 [XII] of 1896). (’03) 1903 Pun Re No. 9 Cr p. 
25 (26): , 

(б) Reports m respect o£ investigations conducted by 
. fhe police under the Madras Salt Act. (Vol 18) 1931 

Mad 769 (769, 770) : 32 Cri Jj Jour 1035 : 55 Mad 86. 

Accused must be forwarded to a Magistrate 
bavipg jurisdiction. ■■ — [13 It is irregular to send the 
Reused an&.the witnesses befpre another Magistrate who 
^.ndt empowered to take cognizance of the offence and 


try or commit accused for trial. (’02) 29 Cal 483 (487) 
(DB). 

[2] A Magistrate could not authorise a police con- 
stable to admit to bail persons sent up to him by police 
patels under the provisions of Bombay Act, (8 [VIII] 
of 1867), for offences for which bail might be allowed 
by this Code. (’69) 1869 Rat 26 (26). 

3. Powers and duties of the police under this 
section. — [1] It is for the officer-in* charge of a police- 
station to decide whether there is sufficient evidence or 
not, to justify the forwarding of the accused. (Vol 26) 
1939 Lah 523 (524) ;ILR (1939) Rah 307 : 41 Cri L 
Jour 146 * (Vol 18) 1931 Lah 99 (101) : 12 Lah 435 : 
33 Cri L Jour 180. 

[2] The power cannot be exercised by a subordinate 
officer and proceedings instituted at his instance will be 1 
void under S. 580, Cl. (p). See (Vol 5) 1918 Cal 50 (51): 
19 Cri L Jour 961 (DB). (Case under Excise Act.) 

[3] The power cannot be controlled by the Super- 
intendent of Police, especially after it has been exercised* 
(Vol 5) 1918 Cal 485 (485) : 18 Cri L Jour 886 (DB). 

[4] When the police-officer considers that there is 
sufficient evidence, he is bound to forward the accused 
in custody or, if the offence is bailable, to take bail for 
his appearance before the Magistrate, (Vol 7) 1920 Nag 
255 (259, 260) : 16 Nag L R 9 : 21 Cri L Jour 769. 
(Overruled on another point in (Vol 24) 1937 Nag 17 : 

I L R (1937) Nag 815 : 38 Cr L J 237 and 251 (FB).> 

[5] The police-officer cannot discharge the accused 
nor entertain an application to withdraw the com- 
plaint. (’75) 1875 Rat 91 (91). 

\ ’ 4 

[6] Where an investigating officer is not satisfied 



[SS. 170-171] 


[THE CODE OF] CRIMINAL PROCEDURE, 1898 


2661 


3 ueh Magistrate any weapon or other article which it may be necessary to produce before him, 
and shall require the complainant (if any) and so many of the persons who appear to such officer 
to be acquainted with the circumstances of the case as he may think necessary, to execute a bond 
to appear before the Magistrate as thereby directed and prosocute or give evidence (as the case 
may be) in the matter of the charge against the accused. 

(S) If the Court of the District Magistrate or Sub-divisional Magistrate is mentioned in the 
bond, such Court shall be held to include any Court to which such Magistrate may refer the case 
for inquiry or trial, provided reasonable notice of such reference is given to such complainant or 
versons. 

a j-* * * * * * * *] 

(S) The officer in whose presence the bond is executed shall deliver a copy therof to one of 
the persons who executed it, and shall then send to the Magistrate the original with his report. 

[1882 — S. 170; 1S72— Ss. 123 Para. 1, 127, Para. 1, 128 Para. 2, 130 Paras. 1 to 4; 1861— Ss. 151, 155 
156, 158.] 

[a] Sub- section (4) was repealed by the Code of Criminal Procedure (Amendment) Act, 1926 (2 [II] of 1926), 

Objects and Reasons. 

See under Section 169. 

171, No complainant or witness on his way to the Court 
of the Magistrate shall be required to accompany a police- 
officer, 

or shall be subjected to unnecessary restraint or inconvenience, 
or required to give any security for his appearance other than his 
own bond : 

Provided that, if any complainant or witness refuses to attend or to execute a bond as 
Recusant complainant or directed in section 170, the officer in charge of the police-station 
witness may be foriuarded in may forward him in custody to the Magistrate, who may detain 
custody. him in custody until he executes such bond, or until the hearing of 

the case is completed. 

[1882— a 171; 1872— Ss. 130 Para. 5, 181; 1861— Ss. 158, 159.] 


Complainants and witnesses 
not to be required to accompany 
police-officer . 

Complainants and witnesses 
not to be subjected to restraint . 


'Section 170 — Note 3 ( conid .) 

with the evidence against some of the accused and feels 
that they have been falsely implicated, he will be quite 
justified in not sending up such accused for trial. 
(Yol 26) 1939 Lah 523 (524) : ILR (1939) Lah 307 : 
41 Cri L Jour 146. 

[7] Investigating officer is bound to send all persons 
acquainted with the facts of the case as witnessses at 
the trial and cannot omit to do so on the ground that 
some of the witnesses are relations of the accused. 
(Yol 20) 1983 All 582 (586) ; 35 Cri L Jour 208 
(BB)- 

[8] It is not the duty of the officer to intimate to the 
accused the offence with which he is charged. But he is 
bound to intimate to him whether the warrant is bail- 
able or not. (Yol 18) 1931 All 263 (265) : 53 All 407 : 
32 Cri L Jour 465. 

4. “ Accused,” meaning oi. — [1] The word 
“accused” as used in this Chapter relating to investi- 
gations, means a person against whom there has been 
an accusation and evidence is being collected by an exe- 
cutive officer. (Yol 24) 1937 Nag 17 (21) : I L R (1937) 
ISag 315 : 38 Cri L Jour 237 and 251 (FB). 


5. Bond by the complainant and witnesses. — 

[1] To send up an accused without bonds being taken 
is illegal. (’69) 11 Suth W R Or 47 (48) (DB). 

[2] The stage when the bond is to be taken comes 
in only when the accused is arrested and is either for- 
warded under custody or is released on security. {’93- 
1900) 1893-1900 Low Bur Rul 478 (479). 

[3] The bond should specify the particular day on 
which appearance before the Magistrate is required. 
(’66) 6 Suth W R Cr 52 (52) (DB) * ('69) 11 Suth W R 
Cr 47 (47) (DB). 

[4] The date must be one on which the accused is 
expected to appear before the Magistrate or if a security 
for his appearance has been taken, the date of his 
appearance. (’98-1900) 1898-1900 Low Bur Rul 478 
(479). 

Section 171 — Note 1 

[1] If a police-officer detains any witness against his 
will, his act is illegal and he may become liable to 
punishment under the Penal Code. (’92-96) 1 IJpp Bur 
Rul 221 (225). 
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472. i ’ 1 ) Every police-officer making an investigation under this Chapter shall day by day 
Diary of proceedings enter his proceedings in the investigation in a diary, setting forth the time 
in investigation. at which the information reached him, the time at which he began and 

closed his investigation, the place or places visited by him, and a statement of the circumstances 
ascertained through his investigation, 

( 2 ) Any Criminal Court may send for the police-diaries of a case under inquiry or trial in 

such Court, and may use such diaries, not as evidence in the case, hut to aid it in such inquiry or 
trial, Neither the accused nor his agents shall be entitled to call for such diaries, nor shall he ot 
they be entitled to see them merely because they are referred to by the Court ; but, if they are 
used by the police-officer who made them, to refresh his memory, or if the Court uses them for 
the purpose of contradicting such police-officer, the provisions of the Indian Evidence Act, 1872, 
section 161 or section 145, as the ease may be, shall apply. 

[1882 — S. 172; 1872-S. 126; 1861— S. 154.] 


Section 171— Note 1 (could.) 

[2] Statements obtained from a witness subjected to 
restraint cannot be regarded as voluntary. (1900) 4 Cai 
W N 49 (54) (DB). 

SECTION 172- SYNOPSIS. 

1. Scope and object. 

2. “Day by day. 15 

3. Contents of diary. 

4. Admissibility of a diary in evidence. 

5. Inspection by accused. 

6. Use of the diary. 

7. Refreshing memory. 

8. “May send for the police diaries.” 

1. Scope and object —[1] The object of the sec- 
tion is to enable the Magistrate to know the information 
from »day to day obtained by tbe police officer as also 
his> lines of investigation. (*97) 19 All 390 (397) (FB) * 
(Vol 21) 1934 Cai 458 (459) : 35 Cri L Jour 904 (DB). 
(Reference to S. 102 seems to be a mistake.) 

[2] It is essential that the diary should be kept 
strictly in accordance with the provisions of the Code 
In enabling the Court to judge of the weight to be 
attached to the evidence* (’67) 1867 Pun Re No. 39 Cr 
p* 72 (76) (DB). 


an investigation. (Yol 22) 1935 Lah 230 (243) : 35 Cri 
L Jour 1180 (DB). 

[8] A diary prepared by the police under 8. 47A r 
Calcutta Suburban Police Act, does not fall either under 
S. 172 or S. 162, Criminal P. C., and is not privileged. 
(Yol 11) 1924 Cal 542 (542) : 24 Cri L Jour 757 (DB), 

[9] Sections 172 and 162 do not apply to the Calcutta 
police and there is nothing in the Calcutta Police Act, 
relating to any confidential diary which cannot be 
reached by any party in a criminal case. (Yol 16) 1929 
Cal 257 (257) : 80 Cri L Jour 577 « (Yol 27) 1940 Cal 
97 (103): 41 Cri L Jour 329: ILR (1940) 1 Cal 231 (DB). 

[10] Panchanamas may be read by witnesses: while 
under examination to refresh their memory. (Yol 20) 
1933 Sind 220 (222) ; 34 Cri L Jour 848 (DB). 

2. “Day by day.” — [1] Police-officers are re- 
quired to enter proceedings in a diary day to day. 
(Yol 22) 1935 Lah 230 (243) : 35 Cri L Jour 1180 (DB). 

[2] Delay in making the entry is calculated to throw 
suspicion on the diary. (Yol 22) 1935 Nag 69 (75) (DB). 

3. Contents of diary. — [1] The section does not 
containfan exhaustive list of the matters which may, 
with propriety, be entered in the diary, (’97) 19 All 390 
(414) (FB). 


[3] The police-officer is charged with the duty of 
maintaining a diary in investigation of cognizable as 
also of non-cognizable cases. (’99) 27 Cal 144 (150, 151) 
(Yol 29) 1942 Cal 593 (597) : 44 Cri L Jour 145 : ILR 
(1942) 1 Cai 436 (DB). 


[4] The omission to maintain diaries deprives the 
Court of a very valuable aid which such diaries can 
give, if legitimately used, (Yol 5) 1918 Lah 171 (175) : 
1918 Pun Re No. 16 Cr : 19 Cri L Jour 517 (DB). 


[5] The section does not apply to personal diaries 
maintained by a police-officer, not conducting any 
investigation. (Yol 12) 1925 Cal 959 (960) ; 26 Cri L 
Jour 579 (DB). ' 


[6] The section does not apply to a departmental 
enquiry. (Vol 22) 1985 Sind 13 (14) : 36 Cri L Jour 
581 : 29 Sind LR 92 (FB). 

JM**. ftU, police-officers, majdng 


4. Admissibility of a diary in evidence. — [1] 
Entries in the diary are only notes of; secondary evi- 
dence of witnesses. (1900) 1900 All W N 130 (181) (DB). 

[2] Entries in the police diary cannot be used as 
substantive or as corroborative evidence in the case. 
(Yol 20) 1933 P C 124 (132) : 84 Cri L Jour 322 (PC). 

[3] Entries in the diary cannot be read to the jury. 
(1900) 27 Cal 295 (305) (DB) * (’68) 8 Sufch WRCr 
68 (68, 69) (DB). 

[4] The Court cannot look into the entries in the 
diaries and take the facts and statements written therein 
as materials which would help it to come to a finding 
on the evidence in the case* (’ll) 15 Cal W N 47u (47n) 
(D?) * (Yol 13) 1926 Lah 54 (59) : 26 Cri L Jour 
1308, (DB) * (Yol 15) 1928 Lah 320 (823) : 29 Cri L 
Jour 493 (DB) ® (Yol 13) 1926 Lan 363 (363, 364) : 27 
Cri L Jour 614. 

[5] To reject the story of the defence on the ground 
that it is nowhere mentioned in, the diary, is &n im~ 
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Section 172 — Note 4 (cofttd*) 

proper use thereof. (Yol 18) 1926 Lah 485 (486) : 27 

Crl L Jour 572* (’88) 1883 All W N 37 (37). 

[6] What the Court can do is to discover out of the 
diary any matter that is important and then by calling 
for the necesesary witnesses or documents to have the 
matter properly proved in evidence. (’06) 3 Cri L Jour 
40S (408, 409) (DB) (Cal)* (Yol 20) 1938 Pat 440 (441): 
34 Cri L Jour 948 * (Yol 14) 1927 Oudh 64 (65) : 28 
Cri L Jour 134 (DB). 

[7] If the police-officer, on being questioned, is un- 
able to say that a particular statement was not made to 
him, mere diary will not be a proof of the absence of 
the statement. (Yol 29) 1942 Mad 288 (289) : 43 Cri L 
Jour 582 * (Yol 29) 1942 Mad 58 (60) (DB). (To allow 
the police-officer to be asked whether certain copies of 
the case diary are true copies of the statements recorded 
from the witness, and then to permit the filing and 
making free use of the whole of the entry in the case 
diary relating to the statement of the witness, whether 
it is strictly relevant or not to the alleged contradiction, 
is to make an improper use of the diary.) 

[8] Consent cannot legalise the use of diaries as evi- 
dence. (Yol 12) 1925 Oudh 1 (8) : 27 Oudh Cas 40 : 25 
Cri L Jour 49. 

[9] Diary referred to by a Magistrate as corroborative 
evidence — Legal evidence to help him to come to the 
same finding available — Interference declined. (Yol 8) 
1921 Pat 331 (333) : 22 Cri L Jour 374 * (Yol 2) 1915 
Mad 11 (11) : 15 Cri L Jour 256 * (Yol 12) 1925 Pat 
165 (167) : 25 Cri L Jour 1266 * ('70) 13 Suth W R 
Or 22 (22) (SB) * (Yol 4) 1917 P C 25 (28, 30) : 44 Cal 
876 ; 44 Ind App 137 : 18 Cri L Jour 471 : 13 Nag L R 
100 (P C). (In this case, their Lordships of the Privy 
Council declined to interfere because substantial justice 
had been done.) 

[10] Portions of the diary admitted in evidence — 
Police-officer, held, entitled to file other portions which 
explained those admitted. (’67) 8 Suth W R Cr 87 
(90), 

[11] A police-officer charged with an offence cannot 
use as evidence in his favour any entries made by him 
in a special diary. ('83} 6 All 42 (44). 

[12] A police diary could be referred to by the pro- 
secution, not to substantiate the offence against the 
accused, but to see whether a witness has turned hostile. 
(Yol 5) 1918 Pat 459 (459) : 3 Pat L Jour 568 ; 19 Cr 
L Jour 512 (DB). 

[13] Whether the record of a statement be proved 
and used under S. 162 or used under S. 172, sub*s. (2), 
without being proved, it is necessary for the Court to be 
astute and avoid using it otherwise than as provided by 
law. (Yol 20) 1933 Pat 589 (595) ; 35 Cri L Jour 379 
(DB). 

[14] The entries in the general diary of a police sta- 
tion do not differ from any other record in writings of 
a statement or event and should be proved as such, 
(Yol 28) 1941 Rang 209 (212): 43 Cri L Jour 157: 1941 
Rang L R 346 (DB). 

5. Inspection by accused. — [1] The Court and 
hot the accused or his agent can use the special diary 
for the purpose of contradicting the police-officer who 
prepared it. (’97) 19 All 390 (394) (FB). 


[2] The Court cannot delegate this power to the 
counsel for the defence. (Yol 20) 1983 Lah 498 (500) : 
34 Cri L Jour 464 (DB). 

[3] If the diary is used by the police-officer to 
refresh his memory, the provisions of S. 161 of the 
Evidence Act will apply and the adverse party must 
be shown the entry and he may cross-examine the wit- 
ness on it. ( ! 06) 4 Cri L Jour 79 (82) : S3 Cal 1023 
(DB). 

[4] The defence is entitled to an inspection of only 
that portion of the diary .from which the witness re- 
freshed his memory and not the entire diary. (Yol 9) 
1922 Pat 562 (562) : 2 Pat 74 : 23 Cri L Jour 591 (DB) 
*(’97) 19 All 390 (393, 394) (FB)* (’82) 8 Cal 739 (744) 
(DB). 

[5] If the accused does not exercise his right as soon 
as the witness refreshes his memory, he does not con- 
tinue to retain it daring the whole of the subsequent 
examination of the witness. (’82) 8 Cal 739 (744) (DB). 

[6] Copies of the statements entered in a diary can- 
not, as a matte? of course, be granted to the accused. 
(Yol 23) 1936 Lah 359 (360) : 17 Lah 472 : 38 Cri L 
Jour 246*(’94) 16 All 207 (208) (DB). 

[7] The sole right conceded to the accused is the 
limited right of inspection and not to have copies. (’97) 
19 All 390 (406) (FB). 

[8] The accused cannot be prejudiced If no diary is 
maintained. (Yol 18) 1931 Pat 150 (151) : 32 Cri L 
Jour 638 (DB). 

[9] The diaries should be liable to be inspected as 
well as called for by the party who desires their inspec- 
tion in any enquiry or trial, civil or criminal, wherein 
that party is not the accused, (Yol 23) 1936 Lah 359 
(360) ; 17 Lah 472 : 38 Cri L Jour 246 * (’94) 1894 
Pun Re No. 17 Cr. p. 55 (62) (DB). 

[10] The police diary is a privileged document com- 
ing under the provisions of S. 123 of the Evidence Act. 
(Yol 23) 1936 Lah 359 (360) : 17 Lah 472 : 38 Cri L 
Jour 246. 

[See however (Yol 27) 1940 Lah 217 (224) : 41 Cri 
L Jour 667 (DB). (Diary of constable shadowing move- 
ments of suspect does not relate to afiairs of State.)] 

6. Use of the diary. — [1] The diary cannot be 
used for anything other than to assist the presiding 
Judge in the inquiry or trial. (Yol 13) 1926 Pat 20 (23): 
27 Cri L Jour 362 (DB)* (Yol 15) 1928 All 25 (28) : 29 
Cri L Jour 26 (DB). 

[2] The diary can be used for the suggestion of ques- 
tions to witnesses when the Court considers there is 
reasonable ground for so doing. (Yol 4) 1917 P C 25 
(28) : 44 Cal 876 : 13 Nag L R 100: 44 Ind App 137 ; 
18 Cri L Jour 471 (PC). 

[8] The diary must be used to suggest means for 
further elucidating, by legal evidence, points that need 
clearing up. (Yol 31) 1944 Cal 243 (244) : I L R(1944). 
1 Cal 133 s 46 Cri L Jour 28 (DB) * (Vol 29 ) 1942 Pat 
90 (94) : 43 Cri L Jour 36 (DB) *(Yol 12) 1925 Pat 165 
(167) : 25 Cri L Jour 1266*(Vol 13) 1926 Lah 54 (59) : 
26 Cri L Jour 1308 (DB). 

[4] The Judge should bring on record by evidence 
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173. a l( 1 ) Every investigation under this Chapter shall be completed without unncessary 
F^port of police-officer, delay, and, as soon as it is completed, the officer in charge of the police, 
station shall — 

(a) forward to a Magistrate empowered to take cognizance of the offence on a police- 
report a report, in the form prescribed by the b [Provincial Government], setting 
forth the names of the parties, the nature of the information and the names of the 
persons who appear to be acquainted with the circumstances of the case, and 
stating whether the accused (if arrested) has been forwarded in custody or has been 
released on his bond, and, if so, whether with or without sureties, and 

(h) communicate, in such manner as may be prescribed by the b [Provincial Government], 
the action taken by him to the person, if any, by whom the information relating to 
the commission of the offence was first given.] 

(2) Where a superior officer of police has been appointed under section 158, the report shall, 
in any cases in which the b [Provincial Government] by general or special order so directs, be sub- 


section 172 — Note 6 (contd.) 

any material facts that may come to his knowledge and 
it is for that purpose he can and should use the diary. 
(Vol 15) 1928 All 25 (28) : 29 Gri L Jour 26 (DB). 

[5] The Court may use the diary as containing indi- 
cations of sources and lines of enquiry and as suggest- 
ing the names of persons whose evidence may be 
material for the purpose of doing justice. (’97) 19 All 
390 (395) (FB) * (Yol 17) 1980 Lah 818 (319, 320) : 10 
Lah 794 : 31 Cri L Jour 343. 

[6] The Judge can refer to the diary even after deli- 
very of a verdict by the jury or of the opinions by the 
assessors. (Vol 16) 1929 Gal 57 (58) : 56 Cal 150 : 30 
Gri L Jour 435 (DB). 

[7] The power given to the Court under S. 172 
should be sparingly exercised. (’29) 1929 Mad W N 587 
(591). 

[8] The Court can make use of the police diary of 
the case other than one under trial in the manner laid 
down in sub-s. (2). (Vol 31) 1944 Cal 248 (244) : I L R 
(1944) 1 Cai 183 : 46 Cri L Jour 28 (DB). 

7. Refreshing memory — [l] Persons other than 
police-officers cannot use it for the purpose of refreshing 
their memory. (’97) 19 All 390 (394) (FB). 


8. May send for the police diaries. — [1] The 
order for the production of the diaries must be made in 
and confined to each particular case. (’97) 19 All 390 
(415) (FB)© (’94) 1894 All W N 181 (181) (DB). (Court 
not empowered to draw any presumption for or against 
the prisoner from the non-production of the diaries.) 

SECTION 173 — SYNOPSIS. 

1. Scope and object. 

2. “Every investigation under this chapter.’ * 

3. "As soon as it is completed.” 

4. "The officer in charge of the police-station 

shall.” 

5. Report, to whom to be sent. 

6. What the report should contain. 

7. How the report can be used. 

8. Penalty for submitting an incorrect or false 

report. 

9. Nature of order by Magistrate striking off case 

reported by police. 

1. Scope and object — [1] This section provides 
for a final report after completion of the investigation 
and showing the results of such investigation. (’99) 1899 
All WN 87 (89) © (’08) 7 Cri L Jour 414 (415) : 
4 Low Bur Bui 137 © (’04) 1 Cri L Jour 589 (540) : 
1904 Upp Bur Bui 1st Qr Cr P C 4. 


[2] The accused cannot insist on the police-officer’s 
referring to his diary to refresh his memory. (’82) 8 Cal 
154 (156) ©(Vol 19) 1932 Lah 103 (112) : 33 Cri L Jour 
'07 (DB). 


[3] It was held in proceedings under S. 110 that 
though it may be within the right of the police-officers 
. not to refer to a diary the accused is entitled to the 
'benefit of the witness’s refusal to disclose the source 
Of his information. (Yol 12) 1925 Pat 131 (132) : 26 Cri 
la Jour 738. 

■ W Court cannot compel the police officer to refresh 
;hia memory, (’26) 27 Cri L Jour 757 (760) (Nag). 


[But see (ym) 1921 All 86 (86) : 28 Cri L Jour 145 
© (Vol 29) 1942 Lah 89 (91) : 43 Cri L Jour 588 : 

> f 0ah 470 #>B) to (Vol 11) 1924 Pat 82$ 

r^,(S30).J 

to compel a ■witness to re 
(*82) 8 Cal 739 (745). 


[2] Till the final report under this section is made 
the investigation must be deemed to be pending and an 
informant cannot be prosecuted under S. 211 of the 
Penal Code. (Yol 2) 1915 Bom 80 (81) : 16 Cri L Jour 
161 (DB) © (’10) 11 Cri L Jour 199 (200) : 3 Sind 
L B 189. 

[3] The report sent when the accused is not sent up 
is called the ’‘final report” or “referred charge sheet.” 
(Yol 19) 1932 Pat 72 (76) : 33 Cri L Jour 349©(’97) 20 
Mad 189 (194, 198, 205) (FB) © (Vol 19) 1932 Mad 673 
(675) : 83 Cri L Jour 785. 

[4] Information received by police officer against 
serveral persons— Final charge sheet filed without lay- 
ing any charge against one of them — Further charge 
sheet can be filed against that person, (Yol 33) 1946 
Mad 502 (503). 

2. “Every ffivestigation under this chapter.”— / 
[1] The words “every investigation under this chapter” 
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mitted through that officer, and he may, pending the orders of the Magistrate, direct the officer in 
charge of the police-station to make further investigation. 

(S) Whenever it appears from a report forwarded under this section that the accused has 
been released on his bond, the Magistrate shall make such order for the discharge of such bond 
or otherwise as he thinks fit. 


°l(4) A copy of any report forwarded under this section shall, on application, be furnished to 
the accused before the commencement of the inquiry or trial : 


Provided that the same shall be paid for unless the Magistrate for some special reason thinks 
fit to furnish it free of cost.] 

[1882 — S. 173; 1872— Sa. 125, 127; 1861— Ss. 153, 155,] 

[a] Substituted by the Code ol Criminal Procedure (Amendment) Act, 1923 (18 [XVIII] of 1923), S. 49, 
for the original sub-section (1). [b] Substituted by A. 0. for “Local Government.” [c] Inserted by Act (18 

[NVIIX] of 1923), S. 40. 

Objects and Reasons. 

“ . . . -we think that the functions contemplated by the whole, we are in favour of retaining it. But we 
Section 173 should be exercised by the officer in charge have introduced the words ‘if any,* to meet the case 
only. We have considered the objections raised to where there is no informant.” 

Clause (b) which the Bill adds to Section 17 B (1). On — S. C. R. [XVIII of 1923.] 


Section 173 — Note 2 (contd.) 

•will include investigation started on information under 
S. 154 as well as investigation into a non-cognizable 
case under orders of the Court under S. 155, sub-sec- 
tion (2). (’13) 14 Cri L .Tour 21S (218, 219) (All)*(Vol2) 
1915 Bom 80 (80) : 16 Cri L Jour 161 (DB). 

[2] Police investigating into non-cognizable case 
under S. 155 (2) — Complaint filed, instead of making 
a report under this section — Procedure, held, irregular 
— Irregularity not material so as to vitiate trial. (Vol 
16) 1929 Mad 115 (117) : 30 Cri L Jour 469. 

[8] The Calcutta police have no power to conduct 
proceedings under the Code for the collection of evi- 
dence. (Vol 27) 1940 Cal 97 (103) : 41 Cri L Jour 329 : 

1 LB (1946) 1 Cal 231 (DB). 

3. “As soon as it is completed.” — [lj An in- 
vestigating officer should not delay his final report 
under this section till the proceedings under S. 202 
before the Magistrate terminate. (Vol 20) 1933 All 582 
(585) : 85 Cri L Jour 208 (DB). 

[2] The fact of considerable delay in the preparation 
of the report is not by itself a sufficient reason for dis- 
crediting the evidence against the accused. (Vol 31) 1944 
Pat 211 (213) : 23 Pat 139 : 46 Cri L Jour 129 (DB). 

4. “The officer in charge of the police-station 
shall.” — [1] The duty of the police-officer is to “in- 
vestigate” and find the real culprit and bring him to 
justice, he ought not to try to get a confession from the 
alleged offender. (’84) 6 All 509 (542) (FB). 

[2] The police-officer should not adjudicate on the 
gpilt or innocence of the alleged offenders and especi- 
ally in cases of rioting it is not the duty of the police- 
officer to decide as to which of the parties was in the 
wrong. (’12) 13 Cri L Jour 787 (788) I 1913 Pun Re No. 

2 Cr(DB)* 

[3] The railway police can also submit a report to 
the Magistrate under this section, (Vol 15) 1928 Bom 
162 (164) : 52 Bom 238 : 29 Cri L Jour 551 (DB). 

5. Report, to whom to be sent. — The final 
geport finder this section should be sent to the Magis- 


trate who is empowered to take cognizance of the 
offence on a police-report as provided in 8. 190, sub- 
s. (1) (b). (Vol 15) 1928 Pat 585 (586) : 7 Pat 561 : 29 
Cri L Jour 942. 

[2] The Magistrate cannot direct a further investiga- 
tion and call for a fresh report. (Vol 19) 1932 Lah 611 
(612):33 Cri L Jour 912*{Vol 19) 1932 Mad 673 (673): 
33 Cri L Jour 785. 

[3] The Magistrate cannot direct the police to prefer 
a charge sheet against the accused. (Vol 19) 1982 Mad 
673 (673) : 33 Cri L Jour 785. 

[But see (Vol 19) 1932 Pat 72 (77) : 33 Cri L Jour 
349 * (Vol 20) 1933 Pat 242 (244) : 12 Pat 234 : 34 Cri 
L Jour 1198 (DB). (Dissenting from (Vol 15) 1928 Pat 
585:7 Pat 561 : 29 Cri L Jour 942.)*('08) 7 Cri L Jour 
414 (415) : 7 Low Bur Rul 137.] 

[4] The Magistrate has no power under the section 
to order proceedings against the informant. (’04) 1 Cri 
L Jour 539 (540) : 1904 XIpp Bui Rul 1st Qr Cr P C 4« 

[5] Magistrate accepting a report by the police that 
ease is false — No sufficient material — Magistrate can- 
not direct the poliee to eharge-sheejt the acoused sub- 
sequently. (Vol 28) 1941 Pat 395 (398) : 42 Cri L Jour 
504 * (’07) 6 Cri L Jour 34 (36) (DB) (Cal). 

[6] No polioe report against a person — Magistrate 
cannot issue warrant against that person for trial before 
him unless empowered under S. 190, sub-s. (1) (c). (’ll) 
12 Cri L Jour 92 (93) : 5 Sind L R 1 (DB). - 

6. What the report should contain. — [1] A 
report under this section includes both a “charge-sheet” 
and a “referred charge-sheet.” (Vol 19) 1932 Mad 673 
(675) : 33 Cri L Jour 785. 

[2] The report should contain the names of the par- 
ties, the nature of the information received, the names 
of persons who appear to be acquainted with the facts of 
the case and state whether the accused (if arrested) 
have been forwarded in custody or have been released 
on bail. (’97) 20 Mad 189 (205) (FB) * (Vol 17) 1930 
Bom 372 (372): 31 Cri L Jour 1142 (DB)*(Vol 11) 1924 
Sind 71 (72) : 17 Sind L R 150 : 26 Cri L Jour 181 
(FB) ® (’10) 11 Cri L Jour 145 (146) : 37 Cal 49 (DB). 
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“174 (l) 'Hie officer in charge of a police-station or some other police-officer special 
Police to inquire and empowered by the b [Provincial Government] in that behalf, on receivii 
report on suicide, etc. information that a person — 

(a) has committed suicide, or 

(b) has been killed by another, or by an animal, or by machinery, or by an accident, or 

(c) has died under circumstances raising a reasonable suspicion that some other person h 
committed an offence, 

shall immediately give intimation thereof to the nearest Magistrate empowered to hold indues 
and, unless otherwise directed by any rule prescribed by the b [Provincial Government], or by ai 
general or special order of the District or Sub-divi3ional Magistrate, shall proceed to the pla 
where the body of such deceased person is, and there, in the presence of two or more respectat 
inhabitants of the neighbourhood, shall make an investigation, and draw up a report of t 


Section 173 — Note 6 (contd.) 

[3] Nature of information and facts constituting 
offence not given — Section of Penal Code mentioned— 
Beport held did not comply with provisions of this sec- 
tion. (Vol 17) 1930 Bom 372(373):31 Or L J 1142(DB). 

[4] The abstract of the evidence taken by the police 
during the investigation need not be given in the report. 
{Vol 17) 1930 Had 191 (191) : 31 Cri L Jour 387. 

[5] It is also not necessary to produce along with the 
report all tHe documents on which reliance is to be 
placed at the trial and the accused is not entitled to 
insist on the production of such documents before the 
trial starts. (Yol 24) 1937 Lah 411 (415) : I L E (1937) 
Lah 114 : 38 Cri L Jour 955. 

[6] The section contemplates a report after an in- 
vestigation of a case, (’71) 8 Bom H C R Cr 113 (115) * 
(’12) 13 Cri L Joux 752 (753) : 6 Sind L R 82 (DB). 

7. How the report can be used. — [1] The 
report of the police-officer is not per se legal evidence of 
the facts stated therein. (’71) 15 Suth W R Cr 42 (43) 
(DB) * (Vol 2) 1915 All 177 (177): 16 Cri L Jour 445 * 
(>69) 12 Suth W R Cr 60 (63) (FB) * (*78) 3 Cal 754 
(755) (DB)*C71) 16 Suth W B Cr 17 (17) (DB)*(190G) 
1900 Pun L R Cr 71 (73) (DB). 

[2] The report can be used to suggest means of fur- 
ther elucidating points which need clearing up. (Yol 12) 
1925 Pat 165 (167) : 25 Cri L Jour 1266. 

[3] Investigating officer .not examined as a witness 
— Magistrate drawing material for conviction from his 
report is improper and illegal. (Yol 14) 1927 Pat 37 (38): 
27 Cri L Jour 1112. 

[4] The police-report can be used by the Magistrate 
“as credible information” under S. 5 of the Gambling 
Act (3 [HI] of 1867) for issuing a warrant of arrest, 
(»18) U Cri L Jour 293 (295) : 9 Nag L R 68. 

' [5] The police-report can be used as the basis for 
Issuing a search warrant, (*97) 1897 Cr Rg 40. 

[6] Pcffice reporting that information regarding alleg- 
ed theft was groundless- — No formal complaint made — - 
informant cannot be prosecuted under 8. 182 of the 
Senal Code. (»02) 6 OudR Gas 1 (7) (DB), 

Penalty for submitting an incorrect or false 
report. — [1] A police-officer, who, either negligently 
files an incorrect or fad^e repo* lean be 


proceeded against under S. 29 of the Police Act (5 [ 
of 1861). (’71) 15 Suth W R Cr 17 (17) (DB), 

[2] A police-officer cannot be prosecuted under S. 2 
of the Penal Code for making a coloured or false repc 
(1900) 4 Cal W N 347 (348) (DB). 

9. Nature of order by Magistrate striking 
case reported by police. — [1] An order of the Mae 
trate, directing a case, reported to him by the pol 
under this section to be struck off, is not a judic 
order dismissing a complaint but an administrative oi 
(Yol 25) 1988 Lan 469 (469) : 39 Cri L Jour 646*0 
20) 1933 Pat 242 (243) : 12 Pat 234 : 34 Cri L Jc 
1198 (DB), 

[2] An order of the Magistrate directing a case 
ported to him by the police under this section to 
struck off, cannot be revised by the Sessions Judge urn 

S. 436. (’90) 1890 Rat 521 (522). 

SECTION 174 — SYNOPSIS. 

1. Object of the section. 

2. Some other officer specially empowered. 

3. “Shall proceed to the place where the body 

such deceased person is.” 

4. “In the presence of two or more respectal 

inhabitants.” 

5. “Draw up a report,” 

6. Form of inquest reports. 

7. Inquest report — Admissibility of. 

8. When there is any doubt, etc. — Sub-s< 

tion (3). 

9. “Forward the body.” 

10. Post mortem examination. 

11. Confessions by the accused at the inquest. 

12. False statement by witness at inquest. 

13. Inquest by Magistrate— -Sub-section (5). 

14. Coroners 1 inquest in the presidency towns. 

1. Object of the section. — [1] The inquiry tm 
this section should be confined to the ascertainmeni 
the cause of death only and should not be 
tended for finding out who caused it. (Yol 27) 1940 I 
210 (214) : I L R (1940) Lah 521 : 41 Cri L Jour C 

2. Some other officer specially empowered. 
[1] The following are the notifications specially i 
powering offioers under this section; 

(a) Bengal Rules and Orders. 

(b> Bombay Gazette, 190.9, part 1, page 1135# 
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apparent cause of death, describing such wounds, fractures, bruises, and other marks of injury as 
may be found on the body, and stating in what manner, or by what weapon or instrument (if any), 
3 uch marks appear to have been indicted. 

( 2 ) The report shall be signed by such police-officer and other persons* or by so many of 
them as concur therein, and shall be forthwith forwarded to the District Magistrate or the Sub- 
divisional Magistrate. 

( 3 ) When there is any doubt regarding the cause of death, or when for any other reason the 
police-officer considers it expedient so to do, he shall, subject to such rules as the b [Provincial 
G-overnment] may prescribe in this behalf, forward the body, with a view to its being examined, 
to the nearest Civil Surgeon, or other qualified medical man appointed in this behalf by the 
h ['Provincial Government], if the state of the weather and the distance admit of its being so 
forwarded without risk of such putrefaction on the road as would render such examination useless. 

( 4 ) In the Presidencies of Port St. George and Bombay, investigations under this section 
may be made by the head of the village, who shall then report the result to the nearest Magistrate 
authorized to hold inquests. 

( 5 ) The following Magistrates are empowered to hold inquests, namely, any District Magis- 
trate, c [Sub-divisional Magistrate or Magistrate of the first class], and any Magistrate especially 
empowered in this behalf by the b [Provincial Government] or the District Magistrate. 


[1882 — S. 174 ; 1872 — S. 133 ; 1861 — S. 181.] 

[a] For Provincial Amendments, see the Coroners (Madras) Act, 1889 (5 [V] of 1889), S. 4 (2) (re : this and 
Ss. 175 and 176), and the Bengal Act, (7 [VII] of 1944), S. 4, [8-2-1945] which adds a proviso to S. 174 (1). 
[b] Substituted by A..O., for “Local Government”, [c] Substituted by the Code of Criminal Procedure 
(Amendment) Act, 1928 (18 [XVIII] of 1923), S. 41, for “or Sub-divisional Magistrate”. 

Provincial Amendment. 

BENGAL. 

To sub-section (1) of Section 174 the following proviso was added , viz : 

“Provided that, unless the Provincial Government otherwise directs, it shall not be necessary under thig 
sub-section, in any case where the death of any person has been caused by enemy action, to make any investigation 
or to draw up any report or to send any intimation to a Magistrate empowered to hold inquests.” 


Section 174 — Note 2 ( contd >) 

(c) Madras Rules and orders. 

(d) Rules 34 and 35 of Rules under S. 75 of U. P. 
Village Panchayat Act, VI of 1920. (Vol 20) 1933 All 939 
(939) : 35 Cri L Jour 464 (DB), 

(e) Act VIII of 1867 of Bombay relating to police 
patels. (’95) 19 Bom 612 (613) (DB). (Police patel can 
hold inquest and report to the police officer in charge of 
Distriot Police-station.)*(’95) 1895 Rat 792 (792) (DB). 
(Police patel can send corpse for medical examination 
where murder is suspected.) 

[2] A police constable in Bombay cannot hold the 
inquest as a police patel but has to proceed under this 
section. (’95) 1895 Rat 771 (772) (DB). 

3. “Shall proceed to the place where the body 
of such deceased person is.” — [1] Where the dead 
body has been burnt or disposed of already, there is no 
necessity to go to the place where the dead body was. 
(’09) 9 Cri L Jour 105 (106) : 1908 Pun Re No. 27 Or 
(DB). 

4 . “In the presence of two or more respect- 
able inhabitants.” — [1] Police officer under this sec- 
tion can summon persons for the purpose of holding the 
investigation. The persons so witnessing investigation 
Ahould be examined at trial as otherwise the prosecu- 
tion evidence may be criticised on this ground. (’09) 10 
€d L Jpur 321 (823) (DB) (Lab). 


— Bengal Act (7 [VII] of 1944), S, 4, [8-2-1945.] 

5. “Draw up a report”. — [1] Report made under 
this section must contain statements made by persons 
at the inquest which may even be recorded in lull, (’ll) 
12 Cri L Jour 124 (125) (DB) (Mad). 

[2] A Magistrate holding an inquest under sub s. (5) 
need not report to anybody — Even where he reports, it 
is not a judicial finding open to revision. (’78) 3 Cal 
742 (752, 753) (DB), 

[But see (Vol 27) 1940 Rang 68 (70) : 1940 Rang 
L R 188 : 41 Cri L Jour 470 (DB).] 

[3] A refusal by a person examined at the inquest to 
sign his recorded statement is not an offence. (’10) 11 
Cri L Jour 500 (500) (Mad). 

[4] The village headman acting under sub-s. (4) has 
only the powers of a police-officer specified herein. (’10) 
11 Cri L Jour 500 (500) (Mad). 

6. Form of inquest reports, — [1] A statement 
need not be entered in the form as to who killed the 
deceased person, (’96) 1896 Rat 843 (843, 844) (DB). 

7. Inquest report — Admissibility of. — [1] The 
report requires to be legally proved for it does not prove 
itself. (’06) 3 Cri L Jour 41 (42) (DB) (Bom). 

8. When there is any doubt, etc. — Sub-sec- 
tion (3). — [1] Doubt as to cause of death or other 
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s i75. (Ij A police-officer proceeding under section 174 may, by order in writing summi 
Power to summon two or more persons as aforesaid for the purpose of the said investigate 
persons. and any other person who appears to be acquainted with the facts of' t 

case. Every person so summoned shall be bound to attend and to answer truly all questions oisb 
than questions the answers to which would have a tendency to expose him to a criminal chaq 
or to a penalty or forfeiture, 

(2 ) If the facts do not disclose a cognizable offence to which section 170 applies, such perso 
shall not be required by the police-officer to attend a Magistrate’s Court, 

[1882 — S. 175 ; 1872 — S. 134] 

[a] Eor Madras Provincial Amendment, see foot-remark [a] to S. 174, 

a 476. (!) When any person dies while in the custody of the police, the nearest Magistn 
Inquiry by Magistrate empowered to hold inquests shall, and, in any other case mentioned 
into cause of death. section 174, clauses (a), (b) and (c) of sub-section (l) 9 any Magistrate 

empowered may hold an inquiry into the cause of death either instead of, or in addition to, i 


Section 174 — Note 8 ( contd.) 

reasons existing for sending the corpse for post mortem 
examination — Police officer knowing that somebody 
would escape punishment by not doing so commits an 
offence under S. 217 or 218, I. P, G. (Vol 19) 1932 
Cal 850 (855) : 33 Cri L Jour 657 (DB). 

9. “Forward the body.” — [1] In a trial for 
murder it should be proved that the same body over 
which the inquest was held was forwarded and examin- 
ed by the medical officer, (’74) 11 Bom H C R 242 
(243) (DB). 

10. Post mortem examination.— [1] The medical 
officer must note the time when he conducted the exa- 
mination. (Vol 18) 1931 Oudh 119 (120) ; 6 Luck 475 : 
32 Cri L Jour 697 (DB). 

[ 2 ] The result of the observation external and internal 
should be fully recorded, (’ll) 12 Cri L Jour 124 (125) 
(DB) (Mad), 

[3] Tbe report of the medical officer is not admissible 
in evidence except for the purpose of contradicting the 
officer who made it or to refresh his memory under the 
provisions of Ss. 159 to 161 of the Evidence Act. 
(Vol 17) 1930 Sind 225(236): 31 Cr L J 1026(DB)*(’01) 
6 Cal W N 98 (101) (DB)®(’09) 27 Cal 295 (303) (DB). 

[4] When the medical officer is not examined at the 
beginning of the enquiry, a copy of the post mortem 
certificate ought to be given to the accused. (Vol 14) 
1927 Mad 512 (512) ; 50 Mad 750 : 28 Cri L Jour 463. 

11. Confessions by the accused at the inquest. — 

[ 1 ] Confessions by accused recorded in th epanchnamas 
in the presence of the police-officers muse be excluded 
as inadmissible, (’ll) 12 Cri L Jour 429 (429, 480) (DB) 
(Bom)*(Vol 33) 1946 Nag 321 (323) : I L R (1946) Nag 
946 : 47 Cr L J 918 (DB). 

■ , £&* {Vol 19) 1932 Mad 24 (24) : 33 Cri L Jour 173.] 

[2] See also S. 27, Evidence Act. 

12. False statement by witness at inquest, — 
[1] Fake accusation of murder made against a person 
during the course of investigation under this section is 
not an offence. (Vol 19) *1932 Mad 24 (24) : 33 Cri L 
Jour 173 g (Voi 9) 1922 Lab 183 (133, 134) : 23 Cri L 
JoUr 82, - 

;:X^], -Statement before police-officer in investigation 


and before Magistrate in enquiry contradicting — 3 
person making such statements is guilty of offence un 
S. 193, I. P. C. ( 5 09) 9 Cri L Jour 804 (305) (DB) (Ms 

13. Inquest by Magistrate — Sub-section (5) 
[1] The investigation by Magistrate under this sect 
is distinct from an enquiry under S. 202 . (Vol 14) 1 ! 
Lah 30 (31) : 28 Cri L Jour 26. 

14. Coroners’ inquest in the presidency towns 
[1] Presidency Magistrate is not barred from inve 
gating the crime independently because Act 4 [IV’ 
1871 empowers the Coroner to hold the inquest. (’ 
16 Bom 159 (161) (DB). 

Section 175 — Note 1 

[ 1 ] The words “investigation under this Chapter’ 
Ss. 160 and 161 refer to all investigations into offen 
(’05) 2 Cri L Jour 590 (592) (Kathiawar). 

[2] When death is due to homicide the investiga 
becomes an investigation under S. 161. (’05) 2 Cl 
Jour 590 (592) (Kathiawar). 

[3] The person examined is bound to answer t 
the questions put to him. (Vol 9) 1922 Lah 133 (1£ 
23 Cri L Jour 82. 

[4] A person, who comes forward without b 
summoned by an order in writing to attend before 
police-officer and volunteers information, is not bo 
to give true answers to questions. (Vol 9) 1922 Lah 
(134) : 23 Cri L Jour 82. 

[5] Statements of witnesses examined at the in <3 
can be recorded in full and may often be of great 
to a Court in testing the value of the evidence g 
subsequently, (’ll) 12 Cri L Jour 124 (125) (DB) (k 

Section 176 — Note 1 

[ 1 ] An enquiry into a suspicious death ' should 
depend merely upon the opinion the police may f 
There should be a further check by enabling a M 
trate to hold an independent enquiry. (Vol 15} 
Bom 390 (398) : 29 Cri L Jour 1063 (DB). 

[ 2 ] The omission to hold an enquiry is curable u 
S. 587 where it has not occasioned any failure of jui 
(Vol 32) 1945 Nag 143 (145) : I L R (1945) Nag 5 
47 Cri L Jour 196 (DB). 

[3] Proceeding under this section is both an “inqi 
and a “judicial proceeding”, (Vol 27) 1940 Rang 68 
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investigation held by the police-officer, and if he does so, he shall have all the powers in conducting 
it which he would have in holding an inquiry into an offence. The Magistrate holding such an 
inquiry shall record the evidence taken by him in connection therewith in any of the manners 
hereinafter prescribed according to the circumstances of the ease. 

(2) Whenever such Magistrate considers it expedient to make an examination of the dead body 
Power to disinter ox any person who has been already interred, in order to discover the cause of 
corpses, his death, the Magistrate may, cause the body to be disinterred and examined.** 

[1882 — S. 176 ; 1872 — S. 135.] 

[a] For Madras Provincial Amendment see foot-remark [a] to S. 174. [b] A like power is given to the 
Coroners of Bombay and Calcutta. See the Coroners Act, 1871 (4 [IV] of 1871), gf 11. 


PART VI. 

Proceedings in Prosecutions. 


CHAPTER XV. 


Of the Jurisdiction of the Criminal Courts in Inquiries and Trials. 


A . — Place of Inquiry or Trial . 


Ordinary place of 177. Every offence shall ordinarily he inquired into and tried by a Court 

inquiry and trial. within the local limits of whose jurisdiction it was committed. 


[1882 — S. 177 ; 1872 — S. 63, para, 1; 1861 — 


Section 176 — Note 1 (canid.) 

1940 Rang L R 188 : 41 Cri L Jour 470 (DB)*(VoI 15) 
L92S Bom 890 (393) : 29 Cri L Jour 1063 (DB). ((’78) 3 
Cal 742 (DB) and (Vol 8) 1921 Bom 3:45 Bom 834 : 22 
Cri L Jour 241 (FB), distinguished.) 

[4] A report or finding under this section is not 
necessary; and if there is one, it does not form part of 
the proceeding. (*78) 8 Cal 742 (752, 753) (DB). 

[But see (Vol 27) 1940 Rang 68 (70) : 1940 Rang 
L R 188 : 41 Cri L Jour 470 (DB). (Magistrate holding 
an inquiry is a “Court” for the purpose of the Contempt 
of Courts Act.)] 


S. 26.] 

5. Cheating and criminal misappropriation. 

6. Defamation, giving false information, etc. 

7. Irregular arrest — Effect. 

8. Transfer of territory to Native State. 

9. Transfer of territory to another district, 

10. Effect of trial at wrong places. 

11. Committal by or to wrong Court. 

1. Scope of the section. — • [1] All crime is local 
and jurisdiction does not depend upon the nationality 
of the ofiender. (Vol 17) 1930 Bom 490 (491) : 55 Bom 
59 (FB). 


[5] An accused is entitled to get copies of the inquest 
report and of the statements made by witnesses at the 
inquest. If they are not available, the Court has power 
under S. 94 to call upon the police to produce them. 
(Vol 12) 1925 Mad 424 (425) : 26 Cri L Jour 426. 


[See also (Vol 32) 1945 Mad 64 (65) : 46 Cri L Jour 
412.] 


[2] Jurisdiction to try a person for an offence depends 
upon the crime having been committed within the area 1 
of such jurisdiction. (Vol 17) 1930 Bom 490 (491) : 65 
Bom 59 (FB)*(Voi 5) 1918 Sind 22 (23) : 11 Sind B B 
128 : 19 Cri L Jour 591 (DB)*(’12) 13 Cri L Jour 575 
(576) 34 All 451*094) 1894 Pan Re No. 30 Cr, p. 99 
(101) (DB)*(Vol 21) 1934 All 829 (829) : 57 All 88 ; 35 
Cri L Jour 1175*(76) 25 Suth W R Cr 14 (14) (DB). 


[6] A District Magistrate has no power to end the 
inquiry or interfere with it, beyond calling for a report 
under S. 485 and reporting for the orders of High Court 
under S. 488. (Vol 15) 1928 Bom 390 (399) : 29 Cri L 
Jour 1063 (DB). 

SECTION 177 — SYNOPSIS. 

1. Scope of the section. 

2. “Ordinarily.” 

3. Several offences : venue. 

, 4 , “Within the local limits ...” 


[See (Vol 20) 1933 Bom 148 (150) : 34 Cri L Jour 771 
(DB).] 

[3] Jurisdiction does not depend upon the place 
where the offender is found. (Vol 9) 1922 Mad 215 
(216) : 45 Mad 14 : 23 Cri L Jour 490 (DB). 

[4] An act committed on land outside British territory 
by a foreigner is not an offence triable by British Courts 
under their Criminal Codes. (’45) I L R (1945) Nag 130 
(134)*(’80) 5 Mad 23 (25) (DB)*(’87) 9 All 523 (525) 
(DB)*(’84) 7 Mad 354 (355)*(Vol 5) 1918 Lah 49 (50) : 
1918 Pun Re No. 23 Cr : 19 Cri L Jour 931*(Vol 1) 
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Section 177 — Note 1 (contd.) _ T 

1914 Cal 725 (728) : 15 Cri L Jour 537 (DB)«i!l922) 28 
Cri L Jour 560 (560) (Lah) * (’06) 3 Cri L Jour 247 
(24S) : 28 All 372 (DB) * (’80) 5 Bom 388 (346) (SB) 
*(Vol 1) 1914 Sind 80 (80) : 15 Cri L Jour 511 : 7 
Sind L R 128 (DB)l'(’13) 14 Cri L Jour 439 (440) : 7 
Sind L R 17*(Vol 4) 1917 Cal 612 (612, 613) : 17 On 
L Jour 128 (DB) * (Vol 10) 1923 Rang 209 (210) : 1 
Rang 56 ; 24 Cri L Jour 746. 

[5] A foreigner, staying in foreign territory shoots 
B who is in British territory — British Courts have no 
jurisdiction to try him even if lie is subsequently found 
in British territory. (’80) 1880 Pun Re No, 35 Or, p. 84 
(86) (DB). 

[But see (’12) 13 Cri L Jour 426 (427,428) : 36 Bom 


524 (DB).] 

[6] A question of jurisdiction should be determined by 
reference to the provisions of the Code. (Yol 20) 1938 
Nag 33 (34) : 84 Cri L Jour 1038. 

[7] Question of jurisdiction should not be left to be 
determined after the Court has made up its mind 
whether to acquit or convict. (Yol 8) 1921 All 12 (12) : 
22 Cri L Jour 308 (FB). 

[8] Jurisdiction is not removed if the evidence dis- 
closes that the offence was committed in another district. 


(’84) 1884 All W N 31 (31). 

[9] A question of jurisdiction should be determined 
by the Court before which the offender is placed for 
trial and should not be referred to some superior officer 
to decide. (’12) 13 Cri L Jour 786 (786) : 37 Bom 144 
(DB). 

[10] This section applies to the trial of offences. (’96) 
1896 Pun Re No. 17 Cr, p. 39 (41) (DB). 

[11] This section does not apply in determining the 
jurisdiction of a Court competent to entertain an ap : 
plication under S. 488. (’93) 1893 Pun Be No. 3 Cr, 
p. 30 (31)(DB)*(’85) 1885 Pun Be No. 13 Cr, p. 26 (27) 
(DB). 

[12] Jurisdiction of High Court to punish a person 
lor contempt of Court is not ousted if the accused has 
removed himself beyond the jurisdiction of that Court. 
(Yol 21) 1934 Mad 423 (424) ; 57 Mad 881 ; 35 Cri L 
Jour 962 (DB). 


2. “Ordinarily”. — [1] The word “ordinarily” 
must be taken to mean except in the cases provided 
hereinafter to the contrary. (Vol 24) 1937 Bom 186 
(190) : I LB (1937) Bom 244 : 38 Cri L Jour 769 
(DB) * (Yol 15) 1928 Bom 140 (140) ; 29 Cri L Jour 
533 (DB). 

[2] The rule in this section should be read subject 
to Workmen’s Breach of Contract Act, 1859. (’10) 11 
Cr! L Jour 880 (381) ; 1910 Pun Be No. 12 Cr. (DB) © 
(Yol 3) 1916 Sind 86 (86) : 17 Cri L Jour 308 : 10 Sind 
£ B 56. 

[3] Courts in India have jurisdiction over offences 
committed on the high seas by virtue of the Merchant 
Shipping Act, S. 684, 12 and 13 Yict., C. 96; 28 and 
24 Viet., C. 88. (Vol 23) 1936 Sind 3 (4, 5) : 29 Sind 
£ R 281: 37 Cri £ Jour 314 (DB)©(’70) 7 Bom H C B 
Che 89 (125, 128) <FB)*(>94) 21 Cal 782 (784) (DB)*(12) 

.13 OrC £, Jour 246 (247) : 39 Cal 487 (Merchant Ship- 
ping Act.) * (Vol 20) 1933 Cal 145 (145) : 60 Cal 44 : 
U Cri L Jottfc 631 (DB). (Do.) * (Vol 5) 1918 Bom 249 
‘ pp) : 42 Bom 234 : 19 Cri £ Jour 287 (DB). (No 
jurisdiction over offences committed in non-British 
ships,) 

<3. Several offences : venue. — [1] When an 
. is charged with several offences over one or 

of which only the Court has jurisdiction, it should 
xnf&riV such offence or offences. (Vol 15) 1928 Bom 
t Cri £ Jour lajU'T*' . ■■ . 


[2] Conspiracy entered into in district A Act 

committed in district B — Magistrate of district A ca 
try the conspiracy but cannot try the accused for aot 
committed outside his district. (Vol 25) 1988 Sind 10i 
(111, 112) : 39 Cri L Jour 630 : I L B (1939) Ear 4 
(DB) © (Vol 23) 1936 Mad 317 (317) : 37 Cri L Jou 
634 * (Vol 11) 1924 Cal 1084 (1035) : 26 Cri L Jou 
207 (DB). 

[8] There can be no joint trial unless the Magistral 
has jurisdiction over all the offences charged. (Vol 13 
1926 Mad 839 (840) : 52 Mad 991 : 30 Cri L Join 
1161. 

[4] Two different offences committed in the sam< 
transaction — Case should be tried by the Magistral 
who has jurisdiction to try both the offences and no 
by a Magistrate having jurisdiction over only one o 
them. (’97) 2 Weir 144 (144) (DB). 

4. “Within the local limits . . . . ” — [l] A 
Magistrate of a division whose powers are not limittec 
to portion of the division has jurisdiction over al 
offences committed in the division. (’80) 2 Weir IS 

(13). 

[2] An offence of bigamy, or of abetment thereof 
can be tried only in the place where the bigamy o: 
abetment took place and in the place from where the 
woman was enticed away. (Vol 11) 1924 Lab 732 (732): 
26 Cri L Jour 525. 

[3] Offence of enticing away a married woman — 
Court within whose limits the enticement took place 
would have jurisdiction and not the Court within whose 
limits the woman was detained. (Vol 24) 1937 Bom 186 
(189, 190) : I L R (1937) Bom 244 : 38 Cri L Jour 769 
(DB) © (80) 3 All 251 (253) (DB). 

[4] The offence of holding out false pretences tc 
labourers and of inducing them to enter into a contract 
must be tried in the place where such inducement was 
made. (’68) 4 Mad H C B App 4 (5) © (’10) 11 Cri I 
Jour 143 (144) : 37 Cal 27 (DB). 

[5] The offence of murder should be committed foi 
trial to the Sessions Court within the local limits oi 
whose jurisdiction it was committed. (Vol 19) 1932- Cal 
487 (488) ; 59 Cal 856 : 33 Cri L Jour 645 (DB). 

[6] The offence under S. 134 of the Companies Act 
may be tried by the Court within whose jurisdiction 
the office of the Begistrar is situate, even though the 
company itself be located outside it 3 jurisdiction. (Vol 4) 
1917 Cal 1 (1) : 45 Cal 486 : 18 Cri L Jour 787 (DB). 

[7] The place where only the preparation for an 
offence is made has no jurisdiction. (Vol 14) 1927 Mad 
77 (78) : 28 Cri L Jour 95 © (1900) 24 Bom 287 (291) 
(DB). 

[8] Excessive sale of beer entered in registers of a 
company at R — Liquor then sent to K — Offence of 
illegal sale and transport committed at R — Court at 
M cannot try them, (Vol 29) 1942 Lah 134 (134) : 43 
Cri L Jour 703 © (’02) 1902 Pan Re No. 32 Cr, p. 84 
(86) (DB). 

[9] A Magistrate holding powers -within local limits 
cannot exercise those powers while he is beyond such, 
local limits. (DO) 11 Cri L Jour 570 (571) : 1910 Pun 
Re No. 23 Cr. (DB). 

5. Cheating and criminal misappropriation. — 
[1] Offence of cheating should be tried at the place 
where deception was practised and not where fraud 
was discovered, {Yol 2) 1915 All 428 (428) : 16 Cri L 
Jour 825. 

[2] Offence of misappropriation or breach of trust is 
triable at the place where it is committed. (’99) 26 Cal 
746 (747) (DB) © (Vol 12 ) 1925 Cal 107 <X0S) : 25 Cri 
£ Jour 1186 (DB). ’ * ■. 7 / 
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Power to order cases to be 178. Notwithstanding anything contained in section 177, the [Pro* 
tried, in different sessions vincial Government] may direct that any cases or class of cases com* 
divisions. mitted for trial in any district may be tried in any sessions division : 

Provided that such direction is not repugnant to any direction previously issued by the High 
Court under section 15 of the Indian High Courts Act. 1801, b [or section 107 of the Government 
of India Act, 1015], c [or section 224 of the Government of India Act, 1935], or under this Code, 
section 526. 

[1882 — S. 178 ; 1872 — S. 63.] 

[a] Substituted by A. 0., for “Local Government”, [b] Inserted by the Amending Aot 1916 (13 [XIII] of 
1916), S. 2 and Schedule, [c] Inserted by A. 0. 


Section 177— Note 5 (contd.) 

[See also (Voi 24) 1937 Bom 371 (372) : 33 Cri L 
Jour 977 : 1 L R (1987) Bom 743 (DB).] 

[8] Ofience of misappropriation or breach of trust 
cannot be tried at the place where the complainant 
first acquired evidence that the ofience was committed. 
(Vol 24) 1937 Sind 6S (72) : 38 Cri L Jour 512 ; 81 Sind 
L R 123 (FB) * (Vol 17) 1980 Bom 490 (494) : 55 Bom 
59 (FB). 

[4] A Magistrate can try an ofience under S- 486, 
Penal Code. (’98) 25 Cal 639 (641) (DB). 

6. Defamation, giving false information, etc. — 

[1] The ofience of sending newspaper or letter contain- 
ing defamatory matter by post to another place can be 
tried by a Magistrate at the latter place. (Vol 30) 1943 
Sind 196 (197) : 45 Cri L Jour 105 * (’80) 3 All 342 
(346, 347) » (’08) 8 Cri L Jour 272 (276) : 33 Bom 77 
(DB) * {'66) 5 Suth W E Or 44 (44) (DB). 

[2] The ofience of sending defamatory newspaper or 
letter to another place may be tried at the place of 
posting. (Vol 11) 1924 Mad 340 (843) : 25 Cri L Jour 
941 (DB) * (Vol 10) 1923 Mad 666 (666) : 24 Cri L 
Jour 309. 

[3] Defamatory petition presented to a superior offi- 
cer who sends it to* a subordinate officer for inquiry 
publication takes place where the latter officer is. (’89) 
1889 Pun Re No. 14 Or, p. 59 (60). 

[4] Offence of abetment is completed as soon as the 
contents of letter meant to instigate become known to 
the addressee and is triable at the plaoe where the 
letter is received. (’94) 16 All 389 (390) (DB). 

[5] The receipt at M of a parcel or a letter by which 
a person is deceived gives the Magistrate at M juris- 
diction over the offence. (Vol 1) 1914 All 373 (374) *. 
15 Cri L Jour 719. (Ofience can be tried where the 
letter is posted.)* (’81) 32 Cri L Jour 996 (996) (Lah)* 
(Vol 11) 1924 Pat 708 (708) ; 35 Cri L J 31. 

[6] Accused charged with trying to cheat the cur- 
rency officer of Bombay by claiming payment of halves 
of currency notes — Declaration of the claim made and 
posted in Calcutta — Case was triable in Calcutta. 
(Vol 10) 1923 Cal 401 (402) : 25 Cri L Jour 184 (DB). 

[7] It is the place of the delivery of a letter contain- 
ing information so as to cause the public servant to act 
on it and not the place of posting that gives jurisdic- 
tion over the offence. (Vol 30) 1943 Mad 500 (500) : 
44 Cri L Jour 660 * (Vol 19) 1932 Mad 427 (427) : 
33 Cri Ii Jour 452. 

[But see (Vol 23) 1936 All 105 (107) : 37 Cri L Jour 
157 (DB). (Court at the place of posting can also try the 
case).] 

, [8] Printing of seditious matter at a place confers 

jurisdiction on Courts of that place though publication 
has been elsewhere. (Yol 15) 1928 Rang 276 (276) : 
30 Cri Ii Jour 707. 

' [9] Where there is no evidence that the printing of 
papers with the object of deceiving was done in a 
district. Courts of such district have no jurisdiction over 
the* offence. (Vol 6) 1919 Pat 407 (409) : 20 Cri L Jour 
142 ; 4 Pat L Jour 16 pB). 


[10] An offence under S. 7 (a) of the Copyright Act 
can be tried only at the place where the printing for 
sale of the offending copies of the book was done. (Vol 4) 
1917 Lah 335 (336) : 1916 Pun Re No. 28 Or : 18 Cri 
L Jour 353. 

7. Irregular arrest — Effect. — [1] Irregularity of 
arrest does not affect the jurisdiction of a Court to try 
the offender. (’06) 5 Cri L Jour 89 (90, 91) t 1906 Pun 
Re No. 17 Cr. (DB) * (’04) 1 Cri L Jour 535 (587) : 
81 Cal 557 (DB) * (’03) 26 Mad 124 (125) (DB) * (’99) 
1899 Pun Re No. 6 Cr, p. 17 (18). 

[See however (Vol 12) 1925 Bom 131 (133, 134) ; 
49 Bom 212 : 26 Cri L Jour 441 (DB).] 

[2] An accused who has submitted to the jurisdiction 
of a Court must be regarded as having waived any 
irregularity affecting the manner in which his appear- 
ance before the Magistrate has been enforced. (’03) 16 
C P L R 9 (10). 

8. Transfer of territory to Native State, 

[1] Appeal from conviction for offence within British 
India — Territory including place of offence transferr- 
ed to Native State — II did Sessions Judge can hear 
appeal, (’ll) 12 Cri L Jour 470 (471) (All) * (’12) 13 
Cri L Jour 169 (170) : 34 All 118 (DB) * (’12) 13 Cri 
L Jour 575 (576) : 34 All 451. 

9. Transfer of territory to another district. 

[1] The fact that the locality in which the offence 
was committed was subsequently transferred to another 
district will not oust the jurisdiction of the Magistrate 
to try the case or to commit it to the Sessions Court. 
(Vol 26) 1939 Cal 159 (160) : 40 Cri L Jour 270 : ILR 
(1938) 2 Cal 357 (DB). 

10. Effect of trial at wrong places. — [1] When 
an offence is being tried in a wrong Court, the want of 
jurisdiction may be oured by an order of the High. 
Court under S. 526. (Vol 15) 1928 Bom 140 (140) ; 29 
Cri L Jour 533 (DB) * (Vol 12) 1925 Oudh 490 (490) : 
26 Cri L Jour 577 * (Vol 16) 1929 Sind 250 (258) : 30 
Cri L Jour 1121. 

[But see (Vol 10) 1923 Mad 326 (326) : 24 Cri I* 
Jour 351 (DB) * (’86) 10 Bom 274 (280) (DB).] 

11. Committal by or to wrong Court. — [1] A 
committal erroneously made to the High Court may be 
validated under S. 526. (Vol 7) 1920 Mad 824 (825) : 42 
Mad 791 : 20 Cri L Jour 484 (DB). 

Section 178 — Note 1 

[1] Provincial Government has no power under the 
section to direct that a case should be tried by a parti- 
cular Court in Sessions Division. (’72-92) 1872-1892 
Low Bur Rul 263 (267) (DB) * (’84) 10 Cal 648 (648) 
(DB). 

- [2} On an order for transfer being made by the 
Provincial Government under this section the Sessions 
Court in the new division has full jurisdiction to try 
the case notwithstanding that the ofience was not com- 
mitted within the local limits of its jurisdiction, 
(’72-92) 1872-1892 Low Bur Rul 263 (268). 
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179. When a person is accused of the commission of any offence by reason of anything 

1 cused triable in district which has been done, and of any consequence which has ensued, such 

lehetTact is done or where offence may be inquired into or tried by a Court within the local 

consequence ensues. limits of whose jurisdiction any such thing has been done, or any 

such consequence has ensued. 

Illustrations. 

(a) A is wounded wit bin the local limits of the jurisdiction of Court X, and dies within the local limits of 
the jurisdiction of Court Z. The offence of the culpable homicide of A may he inquired into or tcied by X or Z. 

(b) A is "wounded within the local limits of the jurisdiction of Court X, and is, during ten days within the 
local limits of the jurisdiction of Court F, and during ten days more within the local limits of the jurisdiction of 
Court Z, unable in the local limits of the jurisdiction of either Court F, or Court Z, to follow his ordinary pursuits. 
The offence of causing grievous hurt to A may be inquired into or tried by A', Y or Z. 

(c) A is put in fear of injury within the local limits of the jurisdiction of Court X, and is thereby induced, 
within the local limits of the jurisdiction of Court F, to deliver property to the person who put him in fear. The 
offence of extortion committed on A may be inquired into or tried either by X or F. 

(d) A is wounded in the Native State of Baroda, and dies of his wounds in Poona. The offence of causing 
A's death may he inquired into and tried in Poona. 

[1882 — S. 179 ; 1872 — S. 63 ; 1861 — S. 27.] 


Section 179 — Note 1 

[1] The section applies only to cases in which the 
ofiender is accused of the offence by reason of some act 
done by him and some consequence that has ensued 
from such act. (Vol 25) 1938 All 682 (684) : 40 Cri L 
dour 128 * (Vol 17) 1930 Bom 490 (492) : 55 Bom 59 
(KB). 

[2] Consequence must he an ingredient or part of the 
offence charged. (Vol 21) 1934 All 499 (503) : 56 All 
1047 : 35 Cri L Jour 982 (EB) * (Vol 17) 1930 Bom 
490 (492, 493, 495, 496) ; 55 Bom 59 (FB). (Over- 
ruling (Vol 9) 1922 Bom 39 : 46 Bom 641 : 23 Cri L 
dour 173 (DB), (Vol 17) 1930 Bom 358 : 31 Cri L 
dour 1155 (DB).) * (Vol 29) 1942 Cal 575 (576) : 44 
Cri L dour 132 : ILR (1942) 2 Cal 507 (DB) * (Vol 12) 
1925 Lah 171 (172) : 26 Cri L dour 136 * (Vol 20) 1933 
Lah 559 (560) : 34 Cri L dour 902. 

[But see (’08) 8 Cri L dour 75 (80, 82) (SB) (Lah) * 
(Vol 22) 1935 Mad 189 (190) : 36 Cri L dour 467 * 
(Vol 1) 1914 Mad 380 (331) : 38 Mad 779 : 15 Cri L 
dour 207 (DB) * (Vol 16) 1929 Pat 640 (642) : 30 Cri 
L dour 765 * (Vol 24) 1937 Sind 68 (70) : 31 Sind L R 
123 : 38 Cri L dour 512 (FB). (Overruled (Vol 16) 
1929 Sind 30 : 22 Sind L R 404 : 30 Cri L dour 249 
(DB).) * (Vol 31) 1944 Pesh 25 (27) : 45 Cri L dour 749 
*(’01) 4 Oudh Cas 376 (377, 378) * (Vol 23) 1936 Nag 
55 (63) : 37 Cri L dour 474 (DB) * (Vol 20) 1933 Nag 
33 (34, 35) : 34 Cri L dour 1038 * (Vol 20) 1933 Oudh 
215 (221 ) : 8 Luck 381 : 34 Cri L dour 785.] 

Criminal breach of trust and criminal misappro- 
priation. — [3] A, in X, commits criminal breach of 
trust of moneys belonging to B, in Y. Court in V, can- 
not try the offence. (Vol 29) 1942 Cal 575 (577) : 44 
Cri L Jour 132 : I L R (1942) 2 Cal 507 (DB) * (Vol 3) 
1916 Mad 438 (439, 440) : 16 Cri L Jour 491 : 39 Mad 
676 (DB) * (’12) 13 Cri L Jour 856 (857, 858) : 35 All 
29 * 

[4] Criminal breach of trust by A in X, of money 
belonging to B, in Y. Failure by A to render account 
fay B in Y is not a consequence forming part of the 
offence. (Vol 31) 1944 Pesh 25 (27) : 45 Cri L dour 749 
*{V ol 2) 1915 Mad 600 (601) : 38 Mad 639 : 15 Cri L 
dour 688 (DB) * (Vol 17) 1930 Bom 490 (494) ; 55 Bom 
,69 (FB) * (Vol 12) 1926 Cal 613 (614) : 26 Cri L dour 
V25 (DB) * (Vol 8) 1921 All 12. (18) ; 22 Cri L dour 

Criminal breach of trust by A in X of money 
bektogjog tq_ iB in Y — - Failure by A to make the pay- 


ment to B in Y is not a consequence forming part of 
the offence. (Vol 8) 1921 Pat 85 (87) : 21 Cri L Jour 
519. 

Cheating. — [6] A, cheats B, in X — C, in X, suffers a 
loss in consequence— Loss to C is an integral part of the 
offence. (’08) 8 Cri L Jour 75 (80, 82) (DB) (Lah) 9 
(1900) 1900 Pun Re No. 7 Cr, p. 17 (18)*(Vol 20) 1933 
Oudh 215 (219, 221) : 8 Luck 331 : 34 Cri L Jour 785. 

[But see (08) 7 Cri L Jour 394 (396) (AH)* (Vol 10) 
1923 Lah 90 (91) : 23 Cri L Jour 447 * (Vol 18) 1931 
Sind 94 (96) : 27 Sind L R 201 : 32 Cri L Jour 924 
(DB).] 

[7] A, in X cheates B in Y — B parts with money in 
V — A can be tried in X or Y. (’31) 32 Cri L Jour 996 
(996) (Lah) * (Vol 17) 1930 Bom 358 (360) : 31 Cri 
L Jour 1155 (DB)i(Vol 17) 1930 All 449 (450) : 52 AH 
894 : 31 Cri L Jour 8G5*(Vol 2) 1915 Bom 46 (46) : 16 
Cri L Jour 433 (DB) * (’99) 26 Cal 746 (747) (DB) * 
(Vol 21) 1934 All 846 (847) : 36 Cri L Jour 490*(Vol 14) 
1927 Mad 544 (544) : 28 Cri L Jour 452. 

Defamation — [8] Defamatory petition presented to 
a public officer who forwarded it to a subordinate officer 
at a different place — Accused can be tried at the latter 
place. (’85) 1885 Pun Re No. 41 Cr, p. 92 (101)(DB)« 
(’89) 1889 Pun Re No. 14 Cr,p. 59 (60). 

[9] Defamatory letter posted by accused at M to 
another person at 3? — Accused can be tried at T. 
(Vol 30) 1943 Sind 196 (197) : 45 Cri L Jour 105 * 
(Vol 10) 1923 Mad 666 (666) : 24 Cri L Jour 309. 

[10] A files a complaint against B for cheating in X 
Court and on issue of summons B is arrested at X — 
Complaint by B for defamation will not He in Court at 
X. (Vol 25) 1938 All 632 (634, 635):40 Cri L Jour 128. 

[11] Section 181, sub s. (2) excludes the application 
of this section to offences of criminal misappropriation 
and criminal breach of trust. (Vol 27) 1940 Cal 367 . 
(368) : 41 Cri L Jour 812 (DB) * (Vol 24) 1937 Sind 68 
72, 76) : 31 Sind L B 123 : 38 Cri L Jour 512 (FB) * 
Vol 27) 1940 AH 92 (93) : I L B (1940) All 43 { 41 Cri 
L Jour 325*(Vol 20) 1933 Lah 559 (560):34 Cri L Jour 
902 * (Vol 11) 1924 All 77 (78) : 24 Cri L Jour 929 * 
(Vol 17) 1930 Bom 490 (492) : 55 Bom 59 : 32 Cri 
L Jour 331 (FB)*(Vol 3) 1916 Mad 438 (439, 440) : 16. 
Cri L Jour 491 : 39 Mad 576 (DB). 

, [But see (Vol 21) 1934 All 499 (503) : 35 Cri L Jour 
982 : 56 AU 1047, (FB) * (Vol 9) 1922 Bom 39 (40) : 46 
Bom 841 : 23 Cri L Jour 173 (DB)*(Vol 17). 1980 Bom 
490 (495) : 55 Bom 69 : 32 Cri L Jour 331 (FB).] 
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18®. When au acb is an oUenoa by reason of its relation to any other act which is 
also an offence or which would be an offence if fche doer were capable of 
committing an offence, a charge of the first-mentioned offence may bt 
inquired into or tried by a Court within the local limits of whose jurisdiction 
either act was done. 


place of trial where 
act is offence by reason 
of relation to other 
offence. 


Illustrations . 

(a) A. oliarge of abetment may be inquired into or tried either by the 6c wrt within the local Iimit3 of whose 
jurisdiction the abetment was committed, or by the Court within the local limits of whoEe juriEdictian the 
offence abetted was committed. 

[ b ) A charge of receiving cr retaining stolen goods may be inquired into or tried either by the Court within 
the local limits of whose jurisdiction the goods were stolen, or by any Court within the local limits of whose 
jurisdiction any o? them were at any time dishonestly received or retained, 

(a) A charge cl wrongfully concealing a person known to have been kidnapped may be inquired into or 
tried by the Court within the local limits of whose jurisdiction the v.rcBgtn' r.oncealing, or by the Court within 
the local limits or whose jurisdiction the kidnapping, took place. 

[1882— S. 180; 1372— S. 66; 1861— Ss. 2S, 31.] 


S. 179 (contd.) 

[12] Accused entrusted with money at A, failed to 
account for it —He may be tried at A. (Vol. 8) 1921 
Pat 85 (87) : 21 Cri L Jour 519 * (Vol 19} 1932 All 
28 (27, 23) : 83 Cri L Jour 127, 

[13] Wh<ra there is nc evidence as to the place of 
&he actual commission of the offence, it may b3 pre- 
sumed to have been committed at the pl&co wri jre the 
accused was bound to render accounts touching the 
subject matter of the offence. (Voi. 23) 1236 All 193 
4197) : 58 All 644 : 37 Cri L Jour 2S4 (DB) * (Voi. 18) 
1931 Gal 523 (530, 531) ; 59 Cal S2 : 32 Cri L Jour 
1187 (D 3) * (Voi. 21) 19 U Gat 392 (393) : 35 Cri L 
Jour 734 (DB) £ (Vol. 15) X92S Mad 1136 (1188) 52 
Mad 61 : 30 Gri L Jour 245 *3& (Voi, 17) 1930 Bom 490 
(495) : 55 Bom 59 : 32 Cri L Jour 331 (FB)*(Vol. 29) 
1942 Cal 575 (576, 577} : 44 Cri L Jour 132 : I L R 
(1942) 2 Cal 507 (DB). 

[14] Where the place of the actual misappropriation 
or conversion with dishonest intent is known, the offence 
can be regarded a3 having been committed at the place 
where the accused was bound to submit hia accounts. 
(Voi. 23) 1936 Oudh 329 (330) : 37 Cri L Jour 322 : 
12 Luck 77 £ (Vol. 12) 1925 Cal 613 (615, 616) : 26 
Cri L J mr 725 (DB) £ (Vol. 13) 1926 Lah 119 (120) : 
27 Cri L Jour 900 £ (Vol. 15} 1928 Rang 217 (219) : 
6 Rang 380 ; 29 Cri L Jour 940 £ (Vol, 15) 1928 Bind 
166 (167) : 29 Cri L Jour 1033 (D B) £ (Vol. 9) 1922 
Cal 46 (46) : 24 Cri L Jour 113 (DB) £ (Vol. 8) 1921 
All 12 (13) ; 22 Cri L Jour 808 (FB) * (Vol. 27) 1940 
All 92 (94, 95) ULR (1940) All 43 : 41 Cri L Jour 
325. 

[But see (Vol. 25) 1938 Rang 94 (95, 96) ; 39 Cri L 
Jour 529 : 1938 Rang LRlS (Vol. 18) 1931 Cal 528 
<530, 531) : 59 Cal 92 : 32 Cri I* Jour 1167 (DB) 
£ (Vol. 2) 1915 Vlad 600 (601) : 88 Mad 639 ; 15 Cri 
L Jour 688 (D B) £ (Vol. 17) 1930 Bom 490 (494) : 
56 Bom 59 ; 32 Cri L Jour 331 (E B) * (Vol. 18) 1931 
Cal 632 (583) : 32 Cri L Jour 1249 (DB) * (’10) 11 
Cri L Jour 885 (685, 686) (Low Bur) £ (>28)* 29 Cri 
L Jour 453 (453) (Lah) ]. 

[15] Accused boand to pay at a place balance due on 
taking accounts — Held, there wa3 dishonest retention of 
the money within S. 181, sub-s. (2). (’02) 1902 Pun 
Re No. 2 Cr p. 4, (6) (DB). 

[But See (’01) 1901 Pun LR No. 67 p. 223 (224).] 

[16 j Where it is uncertain whether the offence was 
committed at A, where the accounts were to be rendered 
or at some other place, the offence could under S. 182 be 


liiquiied Inr.o or trisi at A. (Vol. 24) 1937 Bom 371 
1372): I L: (1937) Bom 743:38 Cri L Jnnr B77 
(DB) £ PI 0} 11 Gri L Jour 372 (378) 1 32 Ail 397. 

[17] A, a subject of a Native State, kidnaps a minor 
girl in P, a Native SWte— He takes the girl to Q. 
another Ns. rive State — Wkbe going to Q with the gh., 
he is apprehended at a railway station on the cray 
which is in b rirish India — A cannot be tried in British 
India. [*01} 1901 Pun Re No. i Cc p. 1 (3) (DB). 

[18] A, a subject of a Native State, assaults B in Q, 
a Native Stall ve — One of the Ieg3 of B is brokers.— S’ 
remains in the hospital for more than twenty days — A 
cannot be tried in British India. (’06) 4 Gri L Jour 54 
(56) (DB). 

[19] A, the subject of a Native State, enters into a 
criminal conspiracy in P, a native State — Offence cf 
cheating committed in British India — A cannot be tried 
in British India for criminal conspiracy. (Vol. 20) 
1933 Sind 333 (834, 335, 336) : 27 Sind L R 392 : 35 
Cri L Jour 585 (DB) £ (Vol 33) 1946 Nag 128 (129* 
130) ; HiK (1945) Nag 180 (134). 

[20] This section will not apply if the aot of the 
accused was committed beyond the limits of British 
India under circumstances not coming within S. IS£. 
(Vol. 32) 1945 Oudh 231 (232) : 20 Luck 370 : 46 Cri 
L Jour 850 £ (Vol. 2C) 1933 Sind 333 (331, 335 
336) : 27 Sind L B 392 : 35 Cri L Jour 585 (DB) 
£ (Vol. 22} 1935 Mad 326 (327) : 37 Cri L Jour 195 
(DB) * (Vol. 22) 1935 Mad 189 (190) : 36 Cri L Jour 
467 * (Vol. 13) 3 926 All 466 (46?) : 27 Cri L Jour 
992. 

[21] If the act has produced results in British India 
within the meaning of this section, the offender may ba 
tried in British India or at the place where the conse- 
quence ol his act has ensued. (Vol. 1) 1914 Mad S30 
(331, 332) : 38 Mad 779 *. 15 Cri L Jour 207 (DB). 

[22] Before a person oan be tried in British India 
under the provisions of this section, read with S. 188 of 
the Code the certificate of the Political Agent or the 
sanction of the Provincial Government must be 
obtained. (Voi. 19) 1932 Cal 465 (467) : 59 Cal 1065 : 
33 Cri L Jour 267 (D B) * (Vol, 32) 1945 Oudh 231 
(232). 

SECTION 180— Note 1 

[I] A abets, at X the commission of an offence at 
Y and the offence abetted is committed at V. The 
offence of abetment can be tried either at X or TV 
(Vol. 18) 1931 All 55 (56) : 53 All 140 : 32 Cri L Jour 


336 A.M, 
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Being a thug or 431. (1) The offence of being a thug, of being a thug and com 

beloneirg to a gang mifciiag murder, of dacoitv. of cUcoity with muroer s o> faavirg bt-l >ng a d ^ " 
ofdaooits. eteapa from gang 0 f daaoita or of having escaped from custody, may ha inquired intoo* 
sustody, ete. tried, b a Court within the local limits o! whose jurisdiction the person 

charged is, 0 

Criminal mieappro- ■- J The offence of criminal misappropriation or of criminal brssob 

priatioa and criminal of trusj may be inquired into or tried by a Court within the 1 -cal limits of 
breach of trust, wboae jurisdiction any part of the property which is the t-ub.eet of the 

offenc-e was received or retained by the accused person, or the offence wm 
committed. ® 

a t' 8 ) The offence c: ihsffc, or any offence which iucludes theft or the possession of stolen 
Thatt. property , may be inquired into or tried by a Court within the local limits of 

whose jurisdiction such offence was committed or the property stolen was 
possessed by the thief or by any person who received or retained the same knowing or havine 
reason to believe it to be stolen.] 6 

(4) The offence c; kidnapping or abduction may be inquired into or tried by a Court 
Kidnapping and within the local limits of whose jurisdiction the person kidnacnad nr 

aduction. 5 ’ 

detained. 


— ^ — J pv . uuu iV iEifjrb p pt)U or 

abdEGted was kidnapped or abducted or was conveyed or concealed or 


[ 1882 — -S. 181 ; 1375 — Ss. 67 , 68 ; 186 X-Ss. 32 , 33 ,] 


[a] Substituted by theCcda of Criminal Procedure (Amendment) Act, 1923 (18 [XVITI1 of 1923), S. 4g 

Applicability of the section. - [1] The section hag 

nnlino tinn on - ‘n. t - ~ ~ _ C 


S. 180 (contd.) 

890 (DB) * (’03) 1 Weir 165 (168) 8 (Vol. 4) 1917 
Dab 237 (240) : 18 Cr L -Tour 514 ! 1917 Pan Be No 
24 Cr m (’72) 17 8uth W B Cc 15 (18) (DB) * ('94) 16 
All 389 < 390) «DB). 

{See (’77) 1 Bom 610 (612) (DB), {Abetment cannot 
be tried at a place where ziei&he? the abetment nor tbe 
offence abetted whs committed).] 

[2] A commits theft at X , and the stolen property is 
dishonestly received, and retained by J3, at Y . B can 
be tried for the latter offeree, either at X or Y. <V>1. 
13) 1926 All 167 (167. 168) s 27 Cri L Jour 21 * (’66) 
5 Both W B Cr 49 (49) (DB). 

{3] A kidnaps at X , a minor, from lawful guardian- 
ship. B wrongfully oonoeals the kidnapped person, at 
Y, knowing him to have bean kidnapped. B can be 
tried at X or Y. <’83) 1883 Ail WN 164 (164) (DB) 
StVol. 20) 1933 Oudh 45 (47, 48) ; 34 Cri L Jour 220 
(DB) * ( 96) 18 All 350 (352). 

[4] This sectiot does not apply to the offence of 
conspiracy. (Vo). 25) 1938 Sind 108 (109) : 39 Cri L 
Jour 630 : 31 Sind L R 14 (DB), 

[5 This section is applicable to an abetment of an 
abetment of an offence. (Vol. 33) 1948 Smd 1 (4): I LR 
(1945) Kar 275. ' 

SECTION 181 — SYNOPSIS. 

1. Applicability of the section. 

2. “Tbe person charged is”— Sub-seotion (1). 

3. Ofhnce of escape from lawful custody , 

4. Sub* section (2), 

5. Prt perty which is the subject of the offence, 

6. “Rrce ved or reta'ned.” 

7. Sub -ection (3)— Thofc, 

8. Sub-Bect‘on (4>~-Kirtmpping and abdu -tion 

9. Effec .«f .4 trial m a Court contrary to 

pro* is. on- of the tec tion. 


ihe 


1 

no application to an offence committed in a Native 8tafc& 
ard a Magistrate cannot take cognizance of such an 
offenc except under section 388 (Vol 4) 1917 n»i 

Ion 17 Cri L J, ’ ur 128 ,DB *(’12) 18 Cn L Jour 
530 (531) : 5 Sind L E 266 (DB) * {*88, 1888 Pun Ite 

£•»” A m> * (m I8M p “ “• » 

[See also (Vol. 10, 1923 Lah 467 (467) : 24 Cri L 
Jour 579.j 

ri ?- 7 he ? erson . charged is” Subsection (1).- 
[1] The section will apply if the person charged ir 
physically present within jurisdiction, even though he* 
ha^ been brought under arrest. (Vo). 15) 1928 Bind 161 

fifli" « f. <■» 1* Cl, «f™ 

t 2 t (SB) * ( ’ H2 > 6 Bom 692 

*£'£ “S.® <? Viu 11 m 113 U16> 116) : 1911 

w f‘ OBence of escape from lawful custody. riT 

Where the arrest is made in good faith on reasonable 
suspicion that the person arrested is ooioerried in acog- 

Cr'45 (4°6T(DB) he 015St ° ay iS laW ’ U ‘- ’ 75> 24 8atb W B 
[2] Custody under civil arrest is not lawful custody 
(wT) (DB)! “ eaning S - 223 ’ L P ‘ *’ 86 ) 12 OS 

.. 4 .. SU < b .? eCtion ,2) .— , [11 An offence o» criminal mia- 

fnn ! Pr i a T 0r , cnmiDa bre “* of trust can re tried or 
inquired into at any place where 'the offence was 

or the P r opertt wa> received , r retained 

SlKH 99 ( h 4 ’, 95) : 1 L R < i9401 a "43?41 

Ln L Jour 325. (Can be tried hi. ihe p n,., v here pro- 
SS' 18 r eoeiyed or retained.! S' (V 4 v6) 19;'9 All 602- 
1 ® - 1 L B 1239) All 851 ; 40 ( n L .lour 917. 

h* nt '“j 1 * p ° Btal oraere tbioi gn post office 
at M l0 he aeons d at B - A.ouseo . pri atinK 

tne amount at B-Court a, B and . . M .,hs juris! 
d chop to entertain the con*pli r,. )^< V *,4) 1937 
Bom 371 (372) : I L R (193 ) Bum / 43 s Prl T. 
Jour 977 (DB) * (Vol. 23) .1936 Ouin 329 ,d30) : 37' 
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Place oil iLqairy or 
Inal where ween* of 
offence is q.. nr 

not ia Ci>e d s not only 
or wheie offeuc^ is 
sootma ug or aon&ists 
ol several acta. 


182. When it is uncertain in which ct asvQral local areas a a offence 
was committed, or 

where an offence is committed part!;; in one local area and partly 
in another, or 

where an offence is a continuing :r.a, and eontnues to ba com- 
mitted in mere local areas than cue, or 


where it consists of several acts done in different local Ai-iEJc. 

it ta^y oe inquired into or triei by a Court having juris diction over any of such local 

areas, 

[1882— S. 182 ; 1872— S. 67 ; 1861 -S. 29.] 


S, 131 { zrmid.) 

Gri L Jour 32? : 12 Lu'ik 77. (Gan be tried at the 
place w v >oi> ^opprtv is received or retained ) <& (Vol. 22) 
1935 Q id*» 4 |5) : 36 Cri h J »ur 112 (M ney with- 
drawn 2’rcm r-a we* aG S bat converted atT Cnurt at 
T has ]ur s cg.oti 'ffenae 's comrnitted thpre)»3&‘V d. 
27) 1940 Cal 367 {368» : 41 Gri L Jour S12 (Can be 
tried at ;b pia ^ where oropert? was race v»-d or re- 
tained)* (V . 24) 1937 £,*n S5 (86, 87) ; I h R (1937) 
Lab 299 : 48 On L Jour 1100 (Do). 

5 Property .which is the subject of the offence.— 
The ra icipt of the p^oueicy, which is the subject of the 
of? -nee, Shat. 1 amines Vie of trial. (Vol. 4) 1917 
Law Ear 10 (lb : 18 Gri h Jour 645. 

6-. c Heaved or retained*’. —[1] B : $honeat infcan- 
■ ion to laia or commit criminal beach of 

truss in resp-ot . « .t, r,r the time it is received, is not 
aecsssary to piU'-srit the Ooarr. at the place wt*ere it was 
received wj hj -*ci'csi..a. ,?n!. 14) 1927 Bum 38 (39): 
51 Bom 101 : 28 L .’mir 44 (DB). 

7. Sub-section (3) Theit. — l!) Possessor of stolen 
property c-^n ot> ^ned eniier at the place of theft or at 
the p’a- e T-i-re he was in p session of it (v »l 13) 
1926 AH 167 : 168) : 27 Gri L Jour 21 * (Vol. 21) 1984 
All 456 (456, : 35 Gri L Jour 1092. 

[2J Odeiio* t*omrniUed outride British India — Con- 
viction m Bnci^h D«dU held legal. (’86) 10 Bom 186 
(188,®fV«L 13) 1926 B «m 71 (74, 76) : 27 Cr L Jour 
114 : 49 B ■ r. 378 <UB). 

(31 Con puacy to c -mait theft encored into ons 
district -Theft actually in another Gouttof lie former 
district can dr v i’ili the offence of consp»*ao (Vd.ll) 
1924 Gal 1034 (1085) . 26 Gri h Jour 20? (DB). 

[4J Propn tv s oiQQinone district found io possession 
of anor.hei p^-r-o^ in ano her district — The thief can 
he tried in the latter district. (*7l) 1871 Pun Re No, 
4 Cr p 5 (5) DB). 

8, Sub-section >4) —Kidnapping and abduction.— 

[1] The words ‘kidnap jing or abduction’* in the sec- 
tion do not *ne ui»’ offence of wrongfully concealing or 
keeping in confi emem a kidnapped person. (Vol 11) 
1924 All 454 (455) : 46 All 138 ; 25 Gr L Jour 552 * 
(Vol. 34) 194/ Pat 17 i20) : 25 Pat 241 (DB). 

[2] The offence of enticing away a married wunan 
can be Gritd onlv at the place where the offenae was 
committed tVoi. 5) 1918 Lah 357 (357) : 19 Cr L Jour 
438 * (’81 3 Ail 251 (252, 253) (DB). 

[3] Abduction ca > be tried n-it only at the place where 
the person abducted but aho at the places wnere 
the ofieno- 0 ntvmed (VoL 20) 1933 O ldh 45 (47) : 84 
‘ Or L Joar 220* tVol. 84) 1947 Pat 17 (20); 25 Pat 
341 (DB). 


[4] Complainant's wife enticed away from district N 
and sold to accused io Distrio* p — No knowledgeon the 
part of accused ihiL vva<* h<dnapped 0 1 abducted — 
Held, May istrate rd 13 bud r.i ■ »rL Motion to try the 
ca-e W>1 33) IZO: Cai 450 (4*0; 1DB). 

9 Ed^ct o« a trial *n a Court contrary to the 
provisio.is 01 the se^tlcn — - i Convict* nbya >vrong 
Gou t will nos fcs sst aRide therw h^s been & 

failure of justice .iTol. 11) 1^24 AU 454 <455- : 46 A1 

138 85 Ori L Jour C52 © TIC 11 Cfi L sour 372 
(373) : 32 A 1 :-:27 * Vc . 7 1*13 Cal 305 (306) 

IS Gri L Jour SSS DB: * ,'02- 1 DCa Pan Re No 2 

Gp o 4 (6) * <’G3) 4 Crj L J -u- 00 501 : 30 Mad 9^ 

(DB) * (Vd. IS; 1931 Baajr Id-* (168 169) ; 9 Rang 
848 ; 32 Gri D Jotr 5 120 ‘DB). 

SECTION 182 -SV ^ OPSIS. , 

1. Scope and applicabil ty B 

2. U-ieerr.aiDiy to lwoal area in which offecceia 

oommicted. 

3. Otfe^ces cunomittrd pa»*tiy in one local ares 

and partly In another. 

4. Continuing efrence. 

5. O fences cc^siKting of several acts, 

1. Scape and applicability.— 1 Thn -ject : on has no 
application where an offence 1 * c 1 u nit'* d onlv ta one 
place and here is no question 0 a y -th^ mc*l area 
g vine rise to iurisdtotija. (’ 88 t 16 Gal 667 (676^ 
(DB). 

i_2 j In the case oi & >30oUnui:g; offsane, iboagh it is 
bsvona doubt that u;he place where -niti «- My the offence 
wa^cornmitt>-d tot Id tu a proper place of m-1 under 
tb» law, the offence can bt tr e. a 1 htr at * cb place or 
at aoy other place where it cont’.nu* 3 to c mm^Gted, 
(Vol. 9 1922 Nat? 40 (42) : 23 >'>n L Jon- 210 (DB). 

[3] Tne section fcm no apalioatio ■» where “>.je of the 
local area^ in question is outsit*- Br tish India, (Vol. 
33)1946 Nag 12* ( 129 130) * (’45) l L R (1945; 
Nag 130 a-t4)*(*89) 16 C i 667 (675 676)1 DB). 
*» 76) 1 Mad 171 (171. 172) (SB)*i/82) 5 Mad 23 (24, 
25) (DB). 

l 4^ Where it is doubtful whether an offence was 
committed vitbin British India, or outside British 
Iniia this section does not ap -L so as <> ju/isdie- 
tion to a British Indian Court. (Vol. 10) 1923 Lah. 487 
(487) ; 24 Gri L lem 579. 

[5] Where the 08 .- nc^ is a continuing one and the 
initial offence was committed outB he Britibh India the 
fact that the offence was continued a British India 
does not confer junsdiot ou on a C ,urfc m British India 
to inquire into ar try the offei Of*, t’76) 1 Mad 171 
(171, 172) (SB). 

[ 6 ] Offence initia ed outride British India but 
completed in British Iaiia — Held . the offence flan 



[S. 182] 


182 (contd. ) 

be tn°d O'* inquired into in British India a ^’12) 23 On 
h low 426 (427, 428, 429} : 86 Bom 524 (DB) * (Vol, 
^0) 1988 All 498 (500) : 85 Ori L Jour 7-33. 

[7] The Courts having jurisdiction over tha several 
areas in question have concurrent jurisd iction. W hen a 
question arises a3 to which ol the Courts ought to try the 
case, it can be decided by the High Court under 8. 185. 
(»13) 14 Cri L Jour 398 (399) (DB1*(‘09) 9 Cri L Jour 
581 (582, 583) : 6 Low Bur Bui 17 * (Tol. 20) 1933 
Lah b52 (853, 854) : 14 Lah 820 : 35 Cri L Jour 171* 

2, Uncertainty as to local area fn which offence is 
committed. [1] A person ia charged with the offence 
®2 criminal breach of trust. Whan is is dear that he 
must have committed the embezzlement either at 
Calcutta, Burdwan or Murshidabad, it is uncertain at 
which particular place he actually committed the offence. 
He may be tried at any of these places. (’45) 1945 All 
L Jour 468 (469) * (Vol. 5) 1918 Cal 119 *119) : IS 
Ori L Jour 679 (DB)*(Vol. 24) 1937 Bom 371 (372) : 
ILR (1937) Bom 743: 38 Cri L Jour 977 (DB) *(Vo3. 
SI) 19*4 All 499 (505) : 56 All 104? : 35 Cri L Jour 
382 (3PB). 

[2] Where there is no doubt that the occurrence 
in question, took place at a particular locality A, but 
it as uncertain whether A is in district Bor C — Pro- 
visions of this section apply. (’98) 25 Cal 858 (859, 
360) (DB) # (Vol. 16) 1929 Cal 204 (205) : 30 Cri L 
Jour 40 1 (DB). 

[3] Where there is a doubt as to whether an offence 
is committed at B, where the accused's act is done, 
or at Y, where the consequence of his act ensued, the 
offence can be tried at either place. (Vol. 20) 1933 Nag 
33 (35) : 34 Cri L Jour 1038. 

3. Offences committed partly in one local area and 
partly in another. — [1] A at P posts certain value 
payable articles at the post office at P to B at H. B at 
H takes delivery of the parcels on paying for them. 
The parcels on being opened are found to contain 
nothing but* waBte paper. A can be prosecuted for 
cheating at P or H. (Vol. 17) 1930 Bom 858 (359, 
360) : 31 Cri L Jour 1155 (DB). 

(See also (Vol. 1) 1914 AH 373 (373, 374) ; 15 Cri 
L Jour 719 « (’95) 26 Cal 746 (747) (DB).] 

[2] A defamatory letter is posted at A to be read at 
B. Tbe offence of defamation can be tried at A or B, 
(Vol. 10) 1923 Mad 666 (666) : 24 Cri L Jour 309. 

[3] A at C enters into a conspiracy with X, Y, and 
Z who aw at P for the commission of an offence; and 
the further act in pursuance of the conspiracy which 
is necessary under S. 107 of tbe Penal Code to complete 
the offence of abatement by conspiracy is committed at 
P. A can be tried at C or P. (’72) 17 Suth W B Cr 15 
(16, 17) : 9 Beng L B 36 (DB). 

[See also (Vol. 11) 1924 Cal 1C 34 (1084, 1035) : 36 
Cri L Jour 207 * (T2) 18 Cri L Jour 426 (427) ; 36 
Bom 524 (DB) (Vol. 20) 1933 All 498 (500) : 35 Cri 
I» Jour 768.] 

[4] N sends a false complaint to the Inspector- 
General of Police from H an4 It is received by the 
addressee at A. N is prosecuted for an offence under 
9. 182, Penal 0 de. N can be tried at H or A. (Vol. 23) 
1936 All 105 (107) : 37 Cri L Jour 157 (DB)* Vol. 19) 
1932 Mad 427 (427, 428) : 33 Cri L Jour 452. (Offence 
is committed *hen information reaohe* the addressee 
—So Court at place, where letter is pOBted, has no 
jurisdiction.) 


[5] Accused at N osdering by letters goods fror 
merchants at B a ad after receiving the goods, abscond 
ing without paying for them as promised in his letter 
— He can be tried at N for cheating. (Voi. 30) 194 
Bom 188 (184) : 44 On h Jour 064 (DB). 

[6] Accused B and accused No. 4, alleged to hay 
cheated complainant by giving spurious gold pieces r 
return for money, in District R -Aoou-ed No Sgettia 
am< unt from complainant in District X— Transaction 
though completed only in District R, as complainan 
parted with money in T„ Court at T hel t had juris 
diction to try case. (Vol. 27) 1940 Mad 649 (649 
(DB) a 

[7] Accused convicted under S. 32 (4), Oompaniei 
Act for default, punishable under Section 32— Delauli 
taking place in Calcutta — Accused residing at Darjee- 
ling and office of company situated there— Held, that 
even if that was so, the accused was triable m Calcutta, 
(Vol 4) 1917 Cal 2 (2) : 18 Cr L Jour 787 : 45 Cal 
490 (491) (DB). 

[8] Presidency Magistrate, Calcutta, bas jurisdiction 
to try charge under S. 134, Comtanies Aoi, even 
though company is situate outside Calcutta as office of 
Registrar with whom balance Bhees should he bled is in 
Calcutta. (Vol. 4) 1917 Cal 2 (2) : 18 Cr L Jour 787 : 
45 Cai 490 (DB). 

[9] Criminal breach of trust — Offence is complete 
where the dishonest misappropriation takes place— No 
part of the offence takes place at the place where the 
loss to the principal occurs in consequence, (Vol. 1) 1914 
All 373 (374) : 15 Cri L Jour 719 (DB). 

[10] Offence of oriminal breach of trust alleged to 
have been committed partly if not wholly in Calcutta 
— Held , it was triable in Calcutta. (’74) 22 Suth W R 
6(7,8)(DB). 

[11] Tne section does not apply to cases where the 
whole offence is committed within one jurisdiction* 
(’65) 4 Suth W R P C 109 (110, 111) (P C). 

^ 4. Continuing offence. — [1] The offence of abduc- 
tion can be tried or inquired into by any Court having 
jurisdiction in any of the local areas through which 
the a bducted person has been taken. (Vol. 20) 19 -J3 Oudh, 
45 (47, 48) : 84 Cr L Jour 220 (DB) * (Voi. 18) 193L 
All 65 (55, 56) : 53 All 140 : 33 Cr L Jour 690 (DB). 

[2] Possession of goods with counterfeit trade mark* 
for purposes of trade — Goods on their way to another 
destination where they were to be sold —Possession of 
goods, at any place on the way, is also offer ee, and 
offenoe can be tried there and not only ai the place 
where tbe goods were ultimately intended to be sold. 
(’98) 25 Cal 639 (640, 641) (DB). 

[3] Accused charged with offenoe of abetment of 
waging war against the Queen — Abetment by aiding 
with sending money from C to P — Sending ia conti- 
nuing offence and can be tried at P, where the money 
is received. (’72) 17 Suth W R 15 (17) (DB). 

[4] Enticing and detaining married woman is a 
continuing offenoe. (*09) 9 Cr L Jour 581 : 5 Low But 
Bui 17 (DB). 

[5] Kidnapping from lawful guardianship is not a. 
continuing offence. (’93) 1893 Pan Re No, 13 Or p. 6L 
(63) (!>B)*(*94) 1894 Pun Re No 8 Cr p. 27 (29) 
* (’23) 24 Cri L Jour 921 (922) (Posh) * (V o. 3) 1916. 
All 210 (212) : 17 Cri L Jour 498 : 38 All 664 * (’13) 
14 Ori L Jour 93 (94)* 15 Oudh Cas 851 * (Vol. & 
1921 Oudh 226 (226) : 24 Oudh Cas 329 : 23 Cri L. 



[S3- 188-185] 


[THE CODE OF] CRIMINAL PROCEDURE, 1898 


188 s An offence committed whilst the offender is in the course of performing a journey or 
Offence committed voyage may be inquired into or tried by a Court through or into the local 
on a. journey. limits of whose juris iiction the offender, or the person against whom or 

the thing in respect of which, the offence was committed, passed in the course of that journey or 
voyage. 

[1882— S. 183 ; 1872— S. 57, Illustration (a) ; 1851— S. 30] 

0 fiances againsfc 18$. All offences against the provisions of any law for the time 

Bail way, Telegraph, being in force relating to Railways a Telegraphs, 5 the Post office 0 or Arms 
Poet Office and Arms and Ammumtion d may be inquired into or tried in a presidency tcwn f 
whether the offence is stated to have been committed withm such, town 

or not : 

Provided that the offender and all the witnesses necessary for his prosecution are to be 
found within such town. 

[1882— S 184.3 

[a] See the Indian Railways Act, 1890 (9 [IX] of 1890). 

[b] See the Indian Telegraphs Act, 1885 (18 [XIII] of 1885), 

[c] See the Indian Po3C OfiSos Act, 1898 (5 [VI] of 1898). 

[d] See the Indian Arms Act, 1878 (11 [XI] of 1878). 

High Court to de- a [185. ( 1) Whenever a question arises as to which of two or more 

oide in case of doui t, dis- Courts subordinate to the same High Court ought to inquire into or try 

trict where inquiry or g, n y offence, it shall be decided by that High Court, 
trial shall take place. 


S, 182 (contd.) 

Jour 58 « (’03) 26 Mad 454 (455, 456) (DB) * (Vol 18) 
1931 All 55 (55) : 63 All 140 : 32 Cr L Jour 690 
(DB). 

[See also (Vol 15) 1928 Bom 530 (530, 581) : 53 
Bom 69 * 30 Cr L Jour 54 (DB). (Offence of adultery 
is not a continuing offence).] 

[6] Theft is not a continuing offence and dees not 
continue to be committed so long as the thief is in 
possession of the stolen goods (’06) 3 Cr L Jour 247 
(248, 249) : 28 All 372 : 3 All L Jour 146 (DB) » (’07) 
7 Cr L Jour 188 (190) : 35 Cal 361 (DB). 

[7] Circumstances may arise in which a conspiracy 
is a continuing offence while it is in the process of 
being hatched, and any agreement to participate in the 
object of the conspiracy of each conspirator whose 
assistance is subsequently invoked is an integral part 
of the conspiracy itself. (Vol 33) 1946 Sind 1 (7) : I L 
R (1945) Ear 275. (Cage must depend on its own 
facts.). 

5. Offences consisting of several acts.— [1] A at 
H obtained a fake railway receipt and Bent it through 
an agent, to K at B. The agent presented it to K, 
and the latter was thereby deceived and induced to part 
with money - Held y the Court at H had jurisdiction to 
tty A for cheating. (Vol 9) 1922 Nag 40 (41, 42) : 23 
Cr L Jour 210 (DB). 

[2] Where the acts, alleged, do not amount to one 
offence but to several distinct offences, some of which 
are committed outside the jurisdiction, the mere fact 
that, if they had been committed within jurisdiction 
they eould have been tried jointly under S. 230, does 
not make this clame apolioable to the oaee. (Vol 11) 
1924 Cal 1034 (1084, 1036) ; 26 Cr L Jour 207 (DB). 

SECTION 183— Note 1. 

[1] A, who performing a railway journey from Delhi 
to Bbatinda. commits an offence, can be tried for the 
offence in Fernzepore District as the train passes 
through it. (Vol 11) 1924 Lah 361 (351, 362) : 24 Cri 
It Jour 253. 

[2] A, while performing a railway journey from 


Shikarpur to Jaeobabad, commits an offence at eomo 
place between Sultan Rot and Hamayun. A can b© 
tried for the offence at Jaeobabad though the Court 
there has no jurisdiction over the area in which the 
offence was committed. (Vol 12) 1925 Sind 177 (177) z 
25 Cr L Jour 439 (DB) # (>2) 1882 Rat 181 (181, 182) 
(DB) * (1S63) IMadHCK 193 (196) (DB). 

[3] The journey or voyage must be continuous, 
subject to all the ordinary incidents affecting the 
journeyB or voyages of the particular kind under 
consideration. (’74) 21 Suth W R Cr 66 (67) : 13 Beng 
L R App 4 (DB). 

[4J An offenae committed during a halt incidental 
to the journey itself can be inquired into or tried at 
the place of destination. (’76) 25 Suth W R Cr 45 (45) 
(DB). 

[5] A Court has no jurisdiction to inquire auto or 
try an offence unless the parties or the subject-matter 
of the offence passed within its jurisdiction in the coarse 
of the journey or voyage, which the offender was mak- 
ing at the time of committing the offence, ('05) 2 Cr 
L Jour 411 (412. 413) (DB). 

[6] An offence committed outside British India in 
the course of a journey cannot be tried or inquired into- 
in British India although a part of the journey was 
made in British India. (Vol. 10) 1923 Lah 487 (488) ; 
24 Cr L Jour 579 * (’82) 5 Mad 23 (25) : 1 Weir 1 
(DB) * (Vol 15) 1928 Mad 1136 (1137) : 52 Mad 61 1 
30 Cr L Jour 245. 

SECTION 185— Note 1. 

[1] One of two Courts having concurrent jurisdiction 
to try a case taking cognisance. The other Court can 
also take oognkanoe of the same offence. (Vol 20^ 
1933 Lah 852 (858) : 14 Lah 820 : 35 Cr L Jour 171. 

[2] The section applies only to cases of offences and 
hence it does not apply to a proceeding under ohapter 
XH. (Vol 1) 1914 All 473 (473, 474): 16 Cr L Jour 620. 

[3] Where only one Court has taken cognisance of 
an offence, the High Court has no jurisdwti n to 
interfere under this sub-section. (Vol. 20) 1933 Oudh 
46 (48) : 34 Cr L Jour 220 (D B). 



[TEE CODE OF] OBXKINAL PROCEDURE* 1S9S 


ES8c 185-1871 


(2) Where two or more Courts not subordinate to the same High Court have taken 
oogD&unCfl of she same off nc^, toe High "oun; within the local limi s of wn^se appellate criminal 
j U ns lesion the proceedings were urat commenced may direct the td4 of m h offender to be held 
in any Court subordinate to it, and if it so decide- all oth«r proceedings against such person in 
resueofe of s ich offence *hall ba dis oism ied. If such High Gourt, upon the matnep having been 
brought to i s notice, does not decide, any other High 'ou^t, within th# 1 cal 1 mits of whose 
appellate c imtoal jurisdiction suffi proceedings are pending may give a like ohee&mn, and upon 
its so doing -ill other such proceedings shall be discontinued.] 

[1882— S. 185 ; 1872— S. 69 ; 1861— S 8 34,] 

[a]. Substuued by the Code of Criminal Procedure (Amendment) Act, 1923 (18 [XVI El] of 1928, S. 48, 

183, ( 1 ) When a Presidency Magistrate, a Di-tdob Magistrate a 8ub-d ivi ffonal Magis, 
Power so i^aue sum- t:r!re or J f he is spacifilly empowered m this beha f by the a i Provincial 
monger warrant for Government.] a Magistrate of the fin-4 cla s s see^ reason to believe that 
offence committed any pe fOQ within the local limit-* of his ju isdiction h*s committed without 
tiorT^ l0Ca " ^ ucl3<ilc " su< h i mice -w iwther within or without British indial an offence which 
cannotj under the provisions of secions 1*7 to iS4 (both inclusive), 
or any o f her law for the time being in forCJ, he inquired in o or tided withm such local 
limi s, but is uncHr some law for the time being in force triable in British India, such 
Mag strata's proce- Magi-* era e may inquire into the offence as if it ii&'l been commuted within 
dure on arrest, such local Hunts and compel euch person i h manner h rembefute provided 

to appear before him, an’ smd such person to >he Magistrate having junsiiotion to muuiro into or 
try 8uen offence or if sue offence is bailable, take a bond with or without sureties for his 
appearance before such if agist ate, 

(2) W iea there a ’9 more Magistrates than one having such jurisdiction, and the 
Ma istrate acting u »dur thn section cannot satisfy himself as to fcrje Vlamstnte to or before whom 
such person should be seat or bound to appear, she ca^e shall bs reported for the orders of the 
High Court. 

[1882— S. 186 ; 1872 Ss 0 157, 174 ; 1861 -Ss. 74, 88] 

[a] Substituted by A 0. for “Loeai Government.” 

187. (1) If the person ha^ been arro3tod under a warrant issued under section l c *6 by a 
Procedure where Magistrate offier than a Presidency Magisfirite or District Magistrate such 
warrant issued by sue- Mtustratie shall seed the person arrested to rhs Dus ict or divisional 
ordinate Magistrate, M**w*race r© wnota he is subordinate unless toe Magistrate having 
jurisdic ion to inquire mtoo tw su h offence issue-* his warrant «■ r the a^-e t ot such person 8 
In which c-ise the u«rso i ar e^ted shill be delivered to the police officer executing auca warrant or 
Shall be sent to the Magistrate by wn)m such warrant was issued. 

(2> If the offence which *he person arrested is alleged or suspected to have committed 
is one which may be m ^uired into or trie i by an> 0 irnmal Oo ire ia the same district other than 
that of the Magistrate acting under section 186, such Magistrate Bhail send such person to 
such Gouct. 

[1882— S. 187 ; 18 n 2— S. 175 ; 1861— S, 89.] 


SECTION 186 -N ne 1, 

[1] In order that finis sec lou ma^ apply the Magis 
trate must have reason t.) believe that an off -nee ba 
been committed outside the local limita of his juriadic 
tfon, whether within or without British Indis 
(Vol 10) 19*23 Gal 401(40 L, 402): 25 Or L Jour 184(DB; 

[2] Where an offence is triable within the loot 
limits of the Magistrate’s ju iadtetion though cotnmil 
ied ontside hikw limita * his secti n does not apply. Si 
<’75) 1875 Bat 97 (98) (DB). 

[3] The powers conferred by this motion a >*6 cor 
ferred *-nly on certain sp oified Magistrates and not o 
«U Magistrates. See (’96) 1396 Rat 849 (849) (D B). 

[4] Tni-' section d es not overr'de th* provisions < 
BS. 75 to 86. (Vol 27) 1940 Bom 397 (d93) ; I L 
<1941) Bam 16 : 42 C* L Jour 2\>5 (DB), 


[5] It 19 not necessa y that a M ^istrate, issuing a 
warrant, e-bmild be present w thin the local limits of 
his jurisdioton at the time of issuing it It is enough 
that a' such t»me the ffund-r is *ound within such 
limita though th*- Magistrate himself is cutside such 
limit*. (*76) 1 Bin 340 <341* (DB) : (’10) 11 Or L 
Jour 570 (571} : 1910 Pun Re No. 23 Or (DB). 

[6] Facts of ca*e falling within the section— Though 
Magistrate can folio v procedure laid down therein, 
H gh Court can also direct Magistrate to hold a 
p e iminary Inqu ry and commit case to sessions if 
p'-imo facie ca e made out Bat ordinarily the Magis- 
trate muat be allowed to follow the normal procedure 
laid down in this section, (’Ol) 2 Weir 146 (146, 147) 
(DB). 



[S. 188] 


[2HE QODE OF] CRIMINAL PROOEDU BE, 1898 


2687 ' 


Liability of British 
suLjecSs for offences 
committed out ci 
British India. 


188. When a Native Indian subject of Her Majeafcy commits a& 
offence at ary plaae without and beyond the limits of British India, or 

when any British subject commits sn offence in the territories of 
any Native Pcidcq or Chief in India or 


when a servant of the Queen (whether a British subject or not) commits an offence in* 
the territories of any Native Prince or Chief in India, a for, 

when any person commits an offence on any ship or aircraft registered in British India 
wherGver it may be,] 

he may be dealt with in respect of such offence as if it had been committed at any place 
within British India at which he mav be found*. 


Provided that b [noth withstanding anything in any of the preceding sections of the 
Political Agents to Chapter 1 no charge as to any such offence shall b© inquired into in British 
certify fitness of inquiry Iprsia unless the Political Agent s if there id one, for the territory in which 
into charge. the offence is alleged Co have been committed, certifies that, in his opinion^ 

the charge ought to bs inquired into in British India; and where there iB no Political Agent* the 
sanction of the c [Provincial Government] shall be required: 


Provided, also, that any proceedings taken against any parson under this section which 
would be a bar to subsequent proceedings against such person for the same offence if such offence 
had been committed in British India shall be a bar to further proceedings against him under d [the- 
Indian Extradition Act, 1908], in respect of the same offence in any territory beyond the limits o£ 
British India. 


[1882 — S. 188.] 

[a] Inserted by the Offences on Ships and Aircraft Act, 1940 (4 [IV] of 1940), S. 3. 

[b] Inserted bv the Code of Criminal Procedure (Amendment) Act, 1923 (IS [XVIII] of 1923), S. 44, 

[c] Substituted by A. 0. for “Loc&t Government.” 

[d] Substituted by the Repealing and Amending Act, 1927 (10 [X] of 1927) S. 2 and Seh. X, for ‘‘the 
Foreign Jurisdiction ar»d Extradition Aet, 1879.” 


SECTION 188 - SYNOPSIS. 

1. Scop8 aDd applicability. 

2. Liability of Native Indian subject. 

3. Liability of British subject. 

4. “At which he may be found.” 

5. Certificate of Political Agent or sanction of 

Provincial Government -Proviso 1. 

6. Jurisdiction over railway lines in Native States. 

7. Offences committee on the high seas. 

8. Offences under the Child Marriage Restraint 

Act, 19 [XIX] of 1929. 

1. Scope and applicability. -[1] The section deals 
with the Procedure only, and has its counterpart, so far 
as the substantive l*w is concerned in S. 4 of the Penal 
Code. (Vol. 22) 1935 Bom 437 (437, 438) 59 Bom 
745: B7 Cri L Jour 211 (DB). 

[2] The object of the proviso (1) is to preve »t the 
accused being tried over again for the same offence in 
two different places <V 4. 21) 1984 Sind 96 (99): 28 
Sind L R 27: 36 Cri L Jour 240 (DB). 

[3] The section applies only to offences committed 
ontside British Ind** Wuere an offence is committed 
within British India, the mere fact, that it is connected 
with other criminal ac s done outside British India 
does not make s- e ivcdon applicable. (Vol. 19) 1932 
Cal 465 (467): 33 Cr L Jiur 267 : 59 Cai 1065 
(DB) * (Vol 2**) 193 4 Laru 977 (984): 15 Lab 84: 35 
Cri L Jour 322 (DB) * \Vol 20) 1933 Mad 461 (46 L): 


34 Cri Jour 545 * (Vol. 20) 1933 All 498 (500): 35 
Cri L Jour 76^ ® P95) 19 Bom 105 (309) <DB) 

[See also (Vol. 25) 1938 Mad 858 (861): 40 Cri L 
Jour 355. 

[4] Offences committed outside British India by 
persons <ir in places not covered by the section cannot 
be tried in British India under tbe section. (’97) 25 Cai 
20 (30): 24 Ind App 137: 1897 Pun Re No. 6 (P.C.) * 
(Vol. 14) 1927 Ah 80 (81): 48 All 687: 27 On L Jour 
991 « (Vol. 20) 1933 Sind 333 (334, 835); 27 Sind L B 
392: 35 Cri L Jour 585 (DB). 

[5] Where an objection is raised as to the jurisdiction' 
of the Court on the grounds that the offence was 
committed outside British India, the question must be 
investigated by the Court and a decision arrived at on 
the facts. (’68) 9 Suth W R i.r 29 <29} (DB). 

[6] Where an offence is committed within British 
India it can be tried in British Ind»a notwithstanding 
that the offender is a foreigner. (’^6) 37 Cri L Jour 757 
(757) (DB) (Cal) £ (’80) 6 f‘al 307 (308) (DB) £ ( 94) 
1894 Pun Re No. 30 Or. p. 99 (101) (DB) £ (’86) 10 
Bom 186 (188): 1886 Bat 218 (DB). 

[7] Though the section empowers British Indian 
Courts to try offences commh ted outside British India 
in the cases specified therein, it does not affect the 
liability of the offender in suet* cafes to be dealt w tb In 
the S ate wherein the offence was committed. ( 10i 11 
Cri L Jour 390 (891): (1910* Pun Be No. 14 Or (DB). 

M A judgment of acquits or conviction pnt-std by 
a foreign Couth— Betd, would be a bar to proceeding* 



[THE GODS OFJ CRIMINAL PROCEDURE, 1898 


[S. 188] 


S. 288 (conid.) . 

haias started against the alleged oSender under this 
Section in British India. (Vol. 11) 1924 Lah 288 (239): 
24 Cri L Jour 715. 

[9 Provision of this section must be taken in purs 
materia with the Extradition Act. (*06) 4 Gri L Jour 
49 (52) (DB) (Bom). 

riOl Extradition is controlled by treaty and statute 
following it. (Vol. 7) 1920 Cal 636 (638): 47 Cal 37: 
20 Cri iTjour 739 (DB). 

2. Liability of Native Indian subject.— [1] Native 
Indian subject of His Majesty committing an ©fence 
in any part of the world are liable to be dealt with in 
British India. (Vol. 14) 1927 Oudh 627 (628): 29 Cri 
L Jour 68 (DB) * (’88) 13 Bom 147 (149) (DB) * (‘94) 
1894 Pun Be No* 7 Cc p. 22 (25) © (Vol. 6) 1919 All 
44 (45): 42 All 89: 20 Cri L Jour 700 © (Vol. 6) 1919 
All 370 (370): 41 All 452: 20 Cri L Jour 276 © (’82) 
6 Bom 622 (626) (DB) © (*82) 8 Cal 985 (990, 991) 
(FB). 

[2] The judicial power of every independent State 
extends to the punishment of all offences against the 
municipal laws of the State by whomsoever committed 
within the territory and also to the punishment of all 
eueh oSenees by its subjects wheresoever committed. 
(•12) 13 Cri L Jour 575 (576): 34 All 451. 

[3] The points to be considered in deciding if a 
perBon is a Native Indian subject, are his parentage, the 
place and time of his birth and his habits as to residence 
within and without the territory. (’83) 1883 Pun Be 
Ho. 22 Cr, p 49 (53) (DB). 

[4] The mere fact that a person owns property in 
British India is not sufficient to make a person a Native 
Indian subject. ('83) 1883 Pun Rs No. 22 Cri. p 49 (50, 
52, 53) (DB) © (’85) 1885 Pun Be No. 1 Cr. p 1 (3) 
(DB). 

[5] “Native Indian subject” must be held to refer 
to a de jure and not merely a de facto Native Indian 
subject of his Majesty. (’85) 1885 Pun B8 No. 1 Cr, p 1 
(3, 4) (DB). 


[6] Son of an alien, born in British India, is a 
Native Indian subject of His Majesty, (’93) 1893 Pun 
Be No. 9 Cr, p. 47 (50) (DB). 

[7] Abmedabad, the home of the accused’s parents — 
Acoused born and educated there and occasionally 
residing outside British India— Held, accused was a 
Native Indian subject. (’82) 6 Bom 622 (626) (DB). 

[8] Merely being in British Indian Government 
service is not enough to make a person a Native 
Indian subject. (’91) 16 Bom 178 (181, 183) (DB). 

[9] A subject -of Hia Majesty, by choosing to reside 
beyond the limits of British India lor ten or twelve 
years, does not diveBt himself of his allegiance to His 
Majesty or of his liability to be tried as a British 
subject. (’80) 2 Shome L R7. 

3. Liability of British subject, — [1] Where an 
European British subjeot committing anofienoe, outside 
British India, is brought to trial in British India, the 
question in respect of his claim to be tried as an 
European British subjeot does not arise, until after the 
certificate has been furnished. (Vol. 23) 1986 Nag 152 
(153): 37 Cri L Jour 979. 

4. “At which he may be found.”— [1] The 
expression includes cases where the accused is brought 
by the police to a place in British India from a place 
outside. (Vol. 24) 1936 Nag 152 (153): 37 Cri L Jour 
$79 © f82) 6 Bom 622 (625) (DB). 

[2] The illegality of the arre3t under which the 



accused Is brought into India from a foreign place does 
not affect the jurisdiofci m of British Indian Courts 
under this section, (’ll) 12 Cri L Jour 356 (357 358b 
85 Bom 225 (SB). * '' 

5, Certificate of a Political Agent or sanction of 
Provincial Government— Proviso 1. [I] The word 
“charge” means “accusation” and is no limited to a 
formal charge as in a warrant case. (Vol. 27) 1940 Nae 
245 (246): I L E (1942) Nag 193: 41 Cri L Jour 
645. 

[2] An inquiry or trial, held without sanction or 
certificate, is void. (Vol. 32) 1945 Oudh 231 (232): 

20 Luck 370: 46 Cr L Jour 650. (Section 537 cannot 
be used to cure the defect) © (Vol. 27) 1940 Pesh 4 
(5): 41 Cri Li Jour 565 (DB) © (’99) 24 Bora 287 (290 
291, 292) (DB) © (Vol. 17) 1930 Pat 501 (503); 81 
Cri L Jour 364 (DB) © (Vol. 20) 1933 Mad 461 461b 
34 Cri L Jour 545 © (’72 92) 1872 92 Low Bur R u i 
334 (334)* (Vol, 19) 1932 Cal 229 (231): 33 Cri L 
Jour 322 (DB) * (Vol. 6) 1919 All 370 (371): 41 All 
452: 20 Cri L Jour 276 * (Vol. 6) 1919 All 44 (45): 

42 All 89: 20 Cri L Jour 700 * (Vol. 32) 1925 Lah 
185 (186): 5 Lah 416: 27 Cri L Jour 218 © (’90) 13 
Mad 4*23 (426) (DB) © (Vol. 12) 1925 Sind 88 (88): 

19 Sind L R 122: 25 Cri L Jour 620 (DB) a 

[But see (’02) 1902 Pun Re No. 4 Cr. p. 10 (13, 14) 
(PB) * (Vo). 21) 1934 Lah 327 (829): 18 Lah 73: 36 
Cri L Jour 430.] 

[3] Court is not debarred from taking cognizance of 
an offence, in the absence of a certificate, even though 
the further progress of the case depends upon the 
production of the certificate. (Vol. 27) 1940 Nag 245 
(246, 247): I L R (1942) Nag 193: 41 Cri L Jour 
645. 

[4] The requirement of the certificate or sanction 
applies to preliminary inquiries with a view to commit- 
ment to the sessions. (’02) 2 Weir 148 (148) (DB) * 
(’96) 19 All 109 aiO) (DB) © (Vol. (13) 1926 Lah 
582 (582): 7 Lah 396: 27 Cri L Jonr 1168 (DB) * ' 
(Vol. 12) 1925 Lah 185 (186): 5 Lah 416 : 27 Cri L 
Jour 218 * (’02) 24 All 256 (257) © (’90) 18 Mad 423 
(425) (DB). 

[5] The obtaining of sanction ex post facto after the 
commitment has been made does not validate the 
commitment. (’90) 13 Mad 423 (425, 426) (DB). 

[See also (Vol. 13) 1926 Lah *609 (611): 27 Cri L 
Jour 942: 7 Lah 468,]* 

[6] Certificate obtained pending an inquiry— Such a 
certificate is sufficient. (Vol. 11) 1924 Bom 51 (52); 47 
Bom 907: 25 Cri L Jour 333 (DB) © (Vol. 12) 1925 
Sind 88 (88, 89): 25 Cri L Jour 620: 19 Sind L B 
122 (DB). 

(But see (’02) 24 All 256 (257).] 

[7] The fact that an offence committed outside' 
British India falls also within the purview of any of 
the previous sections of the chapter does not disperse 
with the certificate or sanction prescribed by this 
proviso. (Vol. 19) 1932 Cal 465 (467): 59 Cal 1065: 
33 Cri L Jour 267 © (Vol. 12) 1925 Sind 88 (89): 19 
Sind L R 122: 25 Cri L Jour 620 (DB) © (Vol. 22) 
1985 Mad 326 (327): 87 Cri L Jour 195 (DB) © (Vol. 
22) 1935 Mad 189 (190): 36 Cri L Jour 467 © (Vol. 17) 
1960 Bom 155 (157): 54 Bom 171: 31 Cri L Jour 
833 (DB). 

[8] Native Indian subject committing offence in , 
Spain — He cannot be tried in British India without 
the sanction of the Provincial Government. (’13) 14 
Ori L Jour 298 (300): 6 Sind L R 260 (DB). 
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neeeiFar.' in order to take cognisance. (Yol. SI) 1941 
Sind luB 1103,1 : I L R 194 5 Ea r 5*24 : 45 Cri L Jour 
510 \DB) * (Yol ou) 1945 Pat 245 (251): 45 Cel L 
Jour ITT : 22 Pat 433 (SB) * (Voi. ^7) 1940 Nag 245 
(247); l LR (1942) Nag 10?, : 41 CriL J jut 045 * (Voi. 
21) 19*14 Pat 467 [466) : 66 Cn L Jour 641 ( DB j. 

[2] Xhs date on which the juaicial proceedings are 
actually co:nmenccd against the offender n^ed not 
necessarily be the date on whmh the cognizance is 
taken. (Voi. 11) 1924 Pat 597 (599; : 26 Cn L Jour 
241 (DB). 

[3] A Magistrate who takes cognizance or an offence 
may without doing anything further transfer the case 
under S. 192 to another Magistrate. (Von 15) 1926 Cal 
470 (477) : 53 Cai 650 : 27 Gri L Jour 3b5 (PB). 

[4] The examination of the complainant, in case3 
whore cognizance is taken on a complaint, is not neces- 
sary to complete the taking of cognizance. (Voi. 27) 
1940 Nag 245 (247) : ILK (1942) Nag 1^3 : 4 i Cri L 
Jour 645 * (Voi. 11) 1924 Mad 587 (587): 25 Cri L 
Jour 730 (DB). 

[But see (Voi. 7) 1920 Pat 670 (672) : 20 Gri L Jour 
481.] 

[5] Magistrate ordered preliminary inquiry without 
examining the complainant— Held t he did not take 
cognizance of the offence on the complaint. (Voi 16) 
1929 Pat 473 (475) : 30 Cri L J jur 1056 : 9 Pat 707 
(FB) * (Voi. 1) 1914 Lah 165 (166) : 13 Cr L Joar 261. 

[6] The Magistrate would be deemed to have taken 
cognizance if he does any of the following acts which 
can be done only after taking cognizance — 

(a) Transfer of case under S. 192. (*05) 2 Cri L 
Jour 582 (583) (DB). 

(5) Examining complainant on oath on receipt of 
complaint. (Voi. 18) 1931 Oudh 392 (393) : 32 Cri 
L J,our 991. 

(c) Holding inquiry under S. 202 on complaint from 
public servant. (Voi. 17) 1930 Pat 25 0 (51, 32) : 30 
Cri L Jour 554 * (Voi. 8) 1921 Cal 719 (720) ; 22 On 
L Jour 599 (DB). 

(d) District Magistrate directing prosecution of a 
person on coming to the conclusion in an enquiry under 
Land Revenue Code that he had committed an offence 
and transferring the case. (*05) Cri L Jour 382 (5$3) 
(DB). 

[See however (’10) 11 Gri L Jour 602 (G03) (Lah). 
(Where the District Magistrate did not actually apply 
his mind he cannot be deemed to have taken cogni- 
zance*] 

[7] In the following cases it was held that the Magis- 
trate did not take cognizance as the acts were mere! v 
taken to verify and confirm the information : — 

(a) Examining a person simply to obtain information 
upon which a case might be started against another. 
(1900) 27 Cal 455 (456, 457) (DB). 

(b) District Magistrate directing subordinate Magis- 
trate to enquire and report on a charge of bribery 
against a juror in a Sessions case. (’99) B Cal W N cclxii 
(eolxiii). 

(c) Magistrate receiving information by post diet- 
ing police to enquire and report and issuing proses - on 
receipt of it takes cognizance only on the report and 
not on the information received by post. (’13) 14 Cri 

— /rwio- nm\ * /'to** flri T. Jour 691 (692) 


(J) Mag fctiate suspecting the comniLsim of an 
ofi-nee dueling police to charge-sheet a men does not 
take cog.i'-arct on hit own knowledge (Voi. 8) 1921 
Bom 3to (365) : *22 Cri L J iur 803 ( D 

{e) Mag atr.ite, whoe on camp, making search on 
informati’-a, iak ng pioce* dings the day on a for- 
mal C9mpi.*u.t dots not take- cogn zacce oven from the 
time of bo. rel.. (Voi 14) 19*^7 All 101 (10 L, 102} : 27 
Cri L Jour 14‘)6. ‘ 

{/) Ordf r by which accused is remanded to custody to 
enable police investigation to be com pitted does not 
amount to taking cognizance. (Voi. 11) 1924 Cal 476 
(479) : 51 Ca! 402 : 25 Chi L Jour 782. 

(y) Departmental enquiry by District Magistrate 
into allegation against public servants is not taking 
cognizant . (’95) 19 Bom 51 (60). 

(h) Information to police about commission of 
offence — Dolce reporting case to be one of accident — 
Magistrate o: dering entry to be made regarding the case 
as mistake ol fact - Jleld , Magistrate did not take cog- 
nizance on police report. (Voi. 8) 1921 Pat 302 (303) : 
22 Cri L Jour 7 55. 

{%) Action of the Magistrate by which he again refers 
the matter to the police for a fresh final report does not 
amount to ‘Making cognizance.** (Voi. 19) 1932 Mad 
673 (675) : 33 CriL Jour 785. 

[8] Where there is doubt as to under which of the 
clauses cognizance is taken the test is to see whether 
the Magistrate was empowered to take cognizance 
under a particular clause. (Voi. 3) 1914 Sind 121 (121): 
8 Sind L R 66: 15 Cri L Jour 637 (DB) * (97-01) 
1 Upp Bur Rul 55 (55) * (’08) 8 Cri L Joar 505 (510): 
4 Low Bur Rul 300 * ('05) 1905 Pan Re No. 8 Cr. 
p. 16 (17). 

4. Taking cognizance, if refers to the particular 
individual who is charged for the time being.— 

[1] The following views are held as to what is meant by 
taking cognizance : 

(a) 3t refers to the particular person who is charged 
at the time. ("92) 15 Mad 352 (353) (DB) * (’95) 
22 Cal 50 (71) (DB) * (’Si) 1884 Pun Re No. 42 Cr. 
p. 92 (95) (DB). 

(b) Means taking cognizance of an offence and not 
the offender. (Voi. 82) 1945 Bind 1 (3) : 46 Cri L (oar 
192 : 1 L R (1944) Kar 300 (DB) ( (Voi, 27) i940 
Sind 97 : I L R (1940) Kar 287 : 41 Cri L Jour 750 
followed.) * (Voi. 31) 1944 Pat 210 (211): 46 CriL 
Jour 168 * (Voi. 29) 1942 Sind 161 (162): 44 Cri L 
Jour 137 : i L R (1942) Kar 323 (DB) * (Yol. 28) 1941 
Rang 30 (31): 42 CriL Joar 244: (1940) RangLR 
676 * (Voi. 27) 1940 Sind 100 (102) ; ILB (1940) 
Kar 435 : 41 Cri L Jour 861 (DB) * (Voi. 27) 1940 
Sind 97 (98) : 1U< (1940) Kar 287 : 41 Cri L Joar 
750 (DB) * (Voi. 4) 1917 Cal 121 (122) : 18 Cri L Joar 
901 (DB) * (Voi. 11) 1924 Sind 71 (72, 73, 74): 
17 SiDd L R 150 : 26 Cri L Joar 181 (FB) * (Yo!. 12) 
1925 Oudh 739 (740) : 25 Cri L Jour 1619 * (Yol. 10) 
1923 Hang 81 (35,87): 24 Cri L Jour 519 : 11 Low 
Bur Rul 398 (FB). 

5. Taking cognizance refers te the particular 
offence charged for the time being— [1] When a 
Court takes cognizance of an offence it does so with 
reference to tho particular offence then charged, and 
not also with reference to other offences that may 
subsequently appear in the course of the proceedings. 
(*98) 1 Weir 720 (720) (DB) * ('S3) 5 All 233 (235) 
(In proceeding for rape Court finding it to be adultery— 

- ---' — t.ViA offence of rane and 
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oannot do so in respect of adultery in the absence of 
oomp’aint *by the husband) * ('87) 10 All 89 <4S> 
(COEnizanoe of ofienoes of assault and msult— Subse- 
quently iound it to be one of defamation Cognizance 
cannot be taken unless on a oompiaint) * (Vol. 12) 1925 
All 129 (ISO) : 47 All 114 : 26 Cri L Jour 446 
(Prosecution commencing under S. 225, I.P.C. — Offenoe 
committed found to be one under S. 17S, I.P.C.— 
Taking cognizance is precluded under S. 195 in abseDoe 
of a oompiaint from the authority specified in that 
section ) 

6. Initiation of proceedings with reference to one 
offence— Some other offence appearing to be involved 
In the transaction — Action with reference to such 
offence is not under this section— [1] The Coart has 
power to take cognizance of a different offence or 
Additional offence that appears subsequently to have 
been committed in the coarse of the same transaction. 
(Vol. Hi 1927 P 0 44 (46) : 5 Rang 53 : 28 Cri L Jour 
259 : 54 Ind App 96 (PC). 


[2] In taking cognizance of a different offence or 
additional offence the Court takes cognizance of such 
offenoe by virtue of its being seised . of the case and 
not under, sah-s. (1)* clause (c) of this section. (Vol. 
'25) 1938 Mad 815 (816) : 39 Cru.L Jour 958 : 1 L R 
<3938) Mad 814 ( (Vol. 23) 1936 Mad 341 : 59 Mad 
442 : 37 Cri L Jo$r 501 dissented from) * (Vol. 23) 
1936 Bom 379 (381) : 38 Cri L Jour 9 (DB) * 
(Vol. 23) 1936 Mad 341 (341, 342) : 59 Mad 442 : 37 
Cri L Jour 501. 

[See however (Vol. 13) 1926 Bang 58 (57) : 27 
Cri L Jour 669 (DB). (Cognizance of such offences is 
taken under the particular clause under which original 
proceedings were started).] 


[8] Power to take cognizance of additional or different 
offence is ve3ted in every Court having seisin of the 
case relating to a criminal transaction and is not 
confined to the Magistrate mentioned in this section. 
(Vol. 28) 1936 Bom 379 (381): 38 Cri L Jour 9 
(DB) * {Vol. 20) 1933 Pat 297 (299, 301, 30*2) : 12 Pat 
758 : 34 Cri L Jour 942 (DB). 


< (4] New offence disclosed in the proceedings where 
4 person not originally accused is implicated— Court 
can proceed against him also for that offence. (’99) 26 
tal 786(789) (DB) * (Vol. 1) 1914 Cal 801 (804) : 
15 Cri L Jour 546 : 41 Cal 1013 (DB). (In addition 
to the offences already the subject matter of proceedings 
new offence disclosed — Person originally accused found 
not to have committed any offence— Person who is found 
iinplicated can be proceeded against for all the 
offences.) 

^ E51 - Offence subsequently disclosed pertaining to a 
distinot transaction —Cognizance of such offence to be 
token only under this section. (’02) 6 Cal W N 202 

IIpmdb).. ; ; 

- Initiation of proceedings against one person— 
Another .person found implicated ia the criminal 
4|»a^tetioB under inquiry - Action against such 

ge^a^£lj : Proceedings against a certain person— 
fo’and to be implicated^- 
aan ^added- ® sabs&tnted and the case proceeded 

12 Pat 341 : 35 

- “ £5(65, 66); 

Nag 


137 * (’04) 1 Cri L Jour 511 (512) : 1904 I 
No. 32 Cr * (1900) 4 Cal W N 367 (369) / 
(1900) 4 Cal W N 560 (562) (DB). ' 

[2] Power to add or substitute a person 
exeroised only when it is otherwise open to the ( 
do so. (Vol 29) 1942 Sind 161 (162) ; 44 Cri 
137 : I L R (1942) Kar 323 (DB) * ( 92) 15 M 
(353) (DB) * (’95) 22 Cal 50 (71) (DB) * (’8 
Pun Re No. 42 Cr. p. 95 (DB). 

[3] The fact that another person is implicate 
appear from the evidence in the case or oth 
(Vol. 20) 1933 Pat 244 (246) : 12 Pat 341 : , 
L Jour 533 (DB). (May be learnt by apai 
police diary) * (Vol t 18) 1931 All 273 (274, 
32 Cri L Jour 370 (Do) * (’04) 1 Cri L Jour 84 
Cai (Do) * (Vol. 11) 1924 Sind 71 (72) : 17 Sin 
150 ; 26 Cri L Jour 181 (FB) * (1900) 27 C 
(980) (DB) (Facts brought to notice in an app 
for issue of warrant for arrest.) 

[See howev 9 f (’33) 1933 Mad W N 916 (917). 

[4] Court can proceed against a person under 
when he is present in the Court and if it appea 
the evidence against the accused that such other 
also is implicated. (Vol, 29) 1942 Sind 161 

I L R (1942) Kar 323 : 44 Cri L Jour 137 
(Vol. 28) 1941 Rang 30 (31) : 1940 Rang L 
42 Cri L Jour 244 * (’09) 10 Cri L Jour 303 
5 Nag LR 113 * (’ll) 12 Cri L Jour 399 (: 
Sind L R 258 (DB) * (Vol. 10) 1923 Rang 3 

II Dow Bur Rul 398 : 24 Cri L Jo«r 519 (FB), 

[5] Immediate proceedings against witnesses pi 
the Court is inadvisable as it would frighter 
• witnesses. ('05) 2 Cii L Jour 448 (449) (DB) 
8 Bom H C R Cr Css 126 (154, 155) (DB). 

[6] Where the person who appears to be im; 
is not present in Court the Court may com 
appearance. (’13) 14 Cri L Jour 290 (291) : 9 b 
65 * .(Vol, 11 ) 1924 Sind 71 (72, 73): 17 Sb 
150 : 26 Cri L Jour 181 (FB) * (Vol. 28) 1& 
SO (31) : 42 Cri L Jour 244 : 1946 Rang L R 67 

[7] This section does not apply to a case 
-the Magistrate proceeds against a person who is 
in the course oi the original proceeding*, 
implicated iathe offence. (Vol. 28) 1941 R 
(31) : 42 Cri L Jour 244 : 1940 Rang L R 
(Vol. 30) 1923 Rang 31 (35) : 11 Low Bur Rul I 
Cri L Jour 519 (FB) * (Vol, 11) 1924 Sind 
78) : 17 Sind L R 150 : 36 Cri L Jour 181 
(Vol. 12) 1925 Oudh 739 (740) : 26 Cri L Jour 
(Vol. 4) 1917 Cal 121 (122) : 18 Cri L Jour 901 
-(’3,3) 14 Cri L Jour 290 (291) : 9 Nag DR 65 
(VoU ID 1914 Cal 801 (804) : 41 Cal 10*3 : 
D Jour 546 (DB) * (Vol, 16) 1929 Sind, 1 
30 Cri L Jour 459 (DB) * (’09) 10 Cri L J< 
(305) : 5 Nag L R 113. 

[But see (’97) 1 Cal W N 105 (105) * 0 
1934 Lah 210 (211) ; 35 Cri L Jour 1407 * ( } 1Q 
L Jour 64 (65) * (Vol. 18) 1931 All 273 (27, 
32 Cri. L Jour 370)3 

[8] Power to proceed against person not ' 
with the offence originally vests in -every Court 
seisin of a case and is not confined to the ,M&j 
empowered to proceed under « this section. 
P933 Pat 244 (246) 12 Pat 341 * 35 Cri ft J 
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[9] No Court other than the one which already has 
teisin of the case relating to the transaction can proceed 
igainst a person who has been found implicated in the 
jffence) (1900) 27 Cat 979 (980) (DB) * {’03) 30 
3al 449 (452) (DB) * (Vol, 20) 1933 Pat 244(246): 
L2 Pat 341 : 35 Gri L Jour 538 (DB). 

[10] Where the offence imputed to such person 
relates to a distinct criminal transaction the same 
3ourt which is seised with the case need not act. 
Vol. 22) 1985 Pat 91 (93) : 36 Cri L Jour 500 (DB) * 
Vol. 20) 1983 Pat 244 (246) : 12 Pat 341 : 85 Gri L 
four 585 (DB). 

8. Cognizance in cases where the facts disclose a 

graver as well as a minor offence [1] Where the 

3ame facts disclose a graver offence as well as a minor 
offence. the prosecution must ordinarily be for the 
graver offence. (Vol. 18) 1931 Rang 12 (14) : 8 Rang 
499 : 82 Cri L Jour 202 (DB) * (01) 5 Cal W N 252 
(253) (DB) * (Vol. 18) 1931 Mad 702 (703) : 54 Mad 
1018: 32 Cri L Jour 1215 (DB) * (Vol. 16) 1929 
Mad 21 (28) : 30 Cri Ii Jour 822 * (’01) 5 Cal W N 
727 (728) (DB) * (Vol. 15) 1928 Bang 254 (255) 
Bang 578 : 30 Gri L Jour 342 * (Vol. 15) 1928 Rang 
243 (244) : 29 Cri L Jour 1044. 

[2] Same facts disclosing a graver offence as well as 
minor offence — Conviction for the minor offence— 
Conviction for the minor offence in such oases will not 
he illegal. (Vol. 31) 1944 Mad 166 (168) : 45 Cri 
L Jour 508 * (Vol. 18) 1981 Rang 12 (14) ; 8 Rang 
499 : 32 Cri L Jour 202 (DB). 

9. Cognizance in eases where previous sanction or 
eomplaint of particular person or Ccmrt is necessary 
for prosecution ot offence.— [1] There is a conflict as 
to whether Court can take cognizance oi an offence 
under g. 182 I P C which is disclosed from the facts of 
a case' under S. 211 I P C the. cognizance of which 
cannot be taken in the absence of a complaint. 

(a) The offence under S. 182 can be taken cogni- 
zance of, (Vol, 12) 1925 Pat 717 (719) : 5 Pat 35 : 26 
€ri I* Jour J269 (I)B^ * {Vol. 15) 1928 All 765 (766) : 
51 All 382 : 29 Cri L Jour 938. 

[Sec also (’80) 5 Cal 184 (187) (DB) * (Vol. 25) 
1988 P C 130 (135) : 65 Ind App 158 : 32 Sind L R 
476 : 1 L R (1938) 2 Cal 295 : 39 Cri L Jour 452 

(KW 

(5) The offence under S. 182 cannot be taken 
cognizance of. (Vol. 15) 1928 Rang 254 " (2o5) : 6 
■Rang 578 : 30 Cri L Jour 842 * (Vol. 15) 1928 Rang 
■243 (244) : 29 Cri, L Jour 1044 * (’01) 5 Gal W N 
T27 (728) (DB). 

(c) If the proceedings have been completed and the 
i accused has been convicted of the offence, , the 
-conviction cannot be set 'aside as illegal. (Vol. 18) 
,1931 Rang 12 (44) : 8 Rang 499: 32 Cri L Jour 202 
►/(DOB), 

(<J) The offence under S. 182 cannot be taken oogni- 
■ zance of where the complaint, specially charges an 
-offence under S. 211. (Vol. 18f 19S1 Mad .702 (305) : 
£4 Mad 1018 : 32 Cri L Jour 1215 (DB). 

- [See also (Vol. 16) 1&9 Mad 21 (23) : 30 Cri L Jour 
(*B8) 7 Bom 184;(185}.] 

l^ iO Taking cognizance, a judicial act— [1] Taking 
of an offence As a judicial act though it may 
.fW ^^with a. view to initiate such proceedings, V It is 


also clear that acts of Magistrate before taking cogni- 
zance of an offence would fall outside the provincial of 
judicial proceedings with reference to the offence. (Vol. 
28) 1941 Pat 395 (397) : 42 Cri L Jour 504 * (Vol. 11) 
1924 Cal 476 (479) : 51 Cal 402: 25 Cri L Jour 782 
(DB) * (’68) 5 Bom H C R Cr 29 (30, 31) (DB). 

[But see (Vol. 13) 1926 Cal 470 (479) : 53 Cal 560 : 
27 Cri L Jour 385 (FB).] 

[2] . Acts of a Magistrate before taking cognizance 
would not be judicial acts with reference to the offence. 
(Vol. 19) 1932 Mad 673 (675): 33 Ori L Jour 785, * 
(T2) 13 Cri L Jour 480 (480) (DB) (Mad) * (’18) 14 
Cri L Jour 600 (601) : 7 Sind L R 75 (DB) * (Vol, 15) 
1928 Pat 585 (586) : 7 Pat 561 : 29 Cri L Jour 942. 

11. Except as hereinafter provided.— [1] The provi- 
sions of this section are subject to any special enactment 
in force which regulates the institution of proceedings 
for an offence under it. (’S3) 1883 Pun Re No. 28 Cr 

' p. 75 (DB). (Case under Excise Act). 

[2] Complaint against receiver appointed by High 
Court — Leave asked for but not granted — Held, enter- 
taining the complaint was not prt per. (Vol. 26) 1989 
Cal 701 (702, 703) : I LR (1939) 1 Cal 587: 41 Cri 
L Jour 52 (DB). 

12. Who can take cognizance under this section. — 
[1] Proceedings initiated by a Magistrate who is not 
duly empowered to take cognizance under this section 
are liable to be set aside. (’06) 3 Cal L Jour 87 (89) : 3 
Cri L Jour 209 (DB). 

[2] Magistrate’s want of authority is no ground for 
setting aside the proceedings take cognizance of . under 
ei. (a) and (b) where he acts in good faith. (VoL TS) 
1931 Bom 517 (519): 85 Cri L Jour 68 (DB) * (Vol. 
33 ) l - 1926 Cal 470 (473): 53 Cal 859; 27 Cri L Jour 
885 (FB). . ... 

[8] Proceeding of Magistrate taking cognizance under 
- ci (c) without authority is void. (’91) 1891 Rat 554 
im) (DB) * (’95) 22 Cal 181 (135) (DB). 

[4] Power can be conferred on a Magistrate under 
sub-s (2) or (3) only in respeet of offences which the 

i Magistrate in question 1 can try or commit for trial. 
(Vol. 13) 1926 Pat 400 (400) : 5 Pat (447): 27 Cri L 
Jour 704 (DB). 

[5] A third class Magistrate cannot be empowered to 
take cognizance under cl. (o) of the section. (’02) 26 
Bom 150 (155) (FB). 

[6] Powers conferred upon a Magistrate remains 

personal to him until withdrawn and is exercisable in 
any local area in whieh ' he may be serving for the rime 
being. (Vol 18) 1931 Bom 517 (520) : -33 Cri D Jour 
68 (DB). . . 

[7] A power to take cognizance on information doss 

not . extend to taking cognizance- oh the Magistrate^ 
own knowledge or suspicion. (’01) 1901 Pun Re No. 
20 Cr .p, 51, J‘ J . _ \ 

[8] Special power to take cognizance on complaint is 
enough to take cognizance of complaints under S. 20 
Cattle Trespass Act without any -further" authorization. 

-(Vol. 7) 1920 Bom 85(85) : 44 Bom 42 : 21 Cri L Jotfr 
•95(DB). ■. ‘o 

■; [9] Special .power to try' a case would Include power 
to take cognizance. ■ (Vol. 18) 1981 Bom 517 (518): 33 
rCii L Jour 68 (I>B), tj! , : .\.{r 

13. May take cognizance. — [1] Complaints showing 
prhna facie case — Magistrate has no option but to take 
cognizance and examine , complaint on- oath. ,(’87) 314 
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Cal 707 (711) (FB) * (Voi. 13) 1926 Cal 470 (479) : 
63 Cal 350 : 27 Cii L Jour 385 (FB) * (’04) 1 Cri L 
Jour 980 (981, 982) * (Voi. 10) 1923 Pat 539 (540;: 
24 Cri L Jour d45 * ('99) 1899 Ail W N 201 (202) * 
1*01) 4 Oudh Cas 127 (131) * (’73) 7 Mad H C R App 
xxxi (xxxi) * (71) 3 N W P H C R 272 (273). 

[But see (Voi. 16) 1929 Pat 473 ((75): 9 Pat 707; 
30 Cri LJocle 1056 (FB) * (Voi. 26) 1939 Cal 701 
(703) : ILR (1939) 1 Lai 587 : 41 Cri L Jour 52 (DB) 
(Assumed).] 

[2] A Magistrate is not bound to take cognizance on 
the report of a Police-officer. (’04) 1 Cri L Jour 980 
(982) * (’13) 14 Cri L Jour 218 (218,219) (All). 

[But see (’88) 1888 Rat S75 (375) (DB).] 

[3] The Magistrate is not bound to take cognizance 

on his own knowledge or suspicion or on information not 
amounting to a complaint. (Voi. 1) 1914 Cal 456' 

(464): 41 Cal 350: 15 Cri L Jour 335 (DB) * (’99) 
1899 All W N 201 (202) * (’02) 6 Cal W N 926 (926, 
927) (DB) * (’01) 4 Oudh Cas 127 (131). 


[See also (’87) 14 Cal 707 (712) (FB).] 

[4] Initiation of proceedings against a person for an 
offence dr in respect of an offence— Subsequent dis- 
covery that another person is implicated or proceedings 
for a different offence has to be started — Only the Court 
which has seisin on the case can start such proceedings. 
(Voi. 16) 1929 Pat 710 (712) : 31 Cri L Jour 472. 

[See however (Voi. 10) 1923 Cal 652 (653) : 50 Cal 
482: 24 Cri L Jour 710 (DB). (Though maltipliaity 
of proceedings should be avoided by a suitable order of 
transfer) * (Voi, 18) 1931 Pat 50 (52) : 32 Cri L Jour 
548 * (Voi. 20) 1933 Lah 852 (853) : 14 Lab 820 : 35 
Cri L Jour 171.] 

[5] The Court to which a case is transferred oan take 
' cognizance of any offence involved in the case and pro- 
ceed against any person implicated therein. (’01) 5 Cal 
W N 488 (489) (DB). 

[See also (’07) 5 Cri L Jour 104 (105) : 30 Mad 228 

[6] The order of a Magistrate declining to take cog- 
nizance of an offence does not operate as autre fois 
acquit. (VoU 20) 1933 Pat 242 (243); 12 Pat 234: 
34 Cri L Jour 1198 (DB). 

[See also (Voi. 28) 1941 Pat 395 (397) : 42 Cri L 
Jour 504]. 

[But see (Voi. 15) 1928 Pat 585 (586) : 7 Pat 561 : 
29 Cri L Jour 942.] 

[7] The pendency of civil proceedings concerning the 
matter is no bar to the criminal proceedings. (’68) 
SSuth W.BCr 22(22) (DB). 


[8] Unless the dispute is pf purely a civil nature the 
tact that civil remedy is also available is no bar. (’68) 
lO Sutb W R Cr 40 (40) (DB). 

wm _ ; gafities or irregularities in regard to the 
|£e aocnsed person do not affect the jurisdiction 
.to take cognizance of the case against him. 
JSfcg m (339) : ILR (1942) Nag 428 ; 

. CW 26 Mad 124 (125): T Weir 
30 ,&& 'Cri L Jour 356 : 35 Bom 225 

(SB) * Bom ; 610 (612, $18): 33 Cri 

• . & Jour 733 ^il’97-$IJt.l Upp But Rul 182 (188)' 


[10] A Magistrate is entitled to drop proceed! 
he finds that he ought not to have taken eo^niza 
an offence. (Voi. 29) 1942 Mad 283(284 "* 43 
Jour 785. (complainant not havirg locus standi ) 

14. “ Upon receiving a complaint of facts \ 
constitute such offence/' - [1] A Magistrate car 
cognizance of an offence on a complaint by whomi 
the complaint may be presented. (Voi. 29) 1942 
283 (284): 43 Cii L Jour 785. 

[2] Magistrate can prefer a complaint to hit 
(Voi. 13) 1926 Cal 470 (477, 479) : 53 C a l 350 ; ! 

L Jour 885 (FB) (Per B. B. Ghose. and Cumit 
Rankin and Ohakravarthi JJ Contra ; Walms, 
Irregular though not illegal.) 

[3] A Magistrate oan lake cognizance on a comp 
though it is vindictive. (’92) 15 Mad 63 (64) (DB) 

[4] A complaint must state the facts which cc 
tute the offence charged. (1900)27 C al 985 (988) | 

* (Voi. 17) 1930 Bom 872 (373) : 31 Cri L Jour 
(DB) * (Voi 12) 1925 Mad 1157 (1157): 26 C 
Jour 1589 (DB) * (Voi. 20) 1933 Sind 393 (394) 
Ori L Jour 266 (DB) * (T2) 13 Cri L Jour 691 j 
(DB) (Cal) * (’91) 1891 Pun Re No. 8 Or p. 21 (D 

[5] If the facts stated in a complaint do 
constitute any offence, the Magistrate cannot 
cognizance on such complaint. (’84) 1884 Rat 206 ( 
(DB). 

[6] The complaint need not state all the fact 
which the accused is to be charged. (’09) 9 Cri L 
108 (111) : 32 Mad 3 (DB). 

[7] Any defect in the complaint due to the im 
ciency of facts stated is curable under S. 529 (e). 1 
19) 1932 Bom 610 (612) : 33 Cri L Jour 733 (DB). 

[8] A Magistrate is not confined to the seci 
mentioned in the complaint but can take cognizam 
any offence which, in his opinion is constituted by 
faots stated in the complaint, of which he is compi 
to do so. (VoL 25) 1938 Sind 209 (212): 40 C 
Jour 122 2 I L R (1939) Kar 230 (DB) * (’03) 25 
209 (211) * (’99) 26 Cal 786 (789, 790) (DB) * | 
1395 Pun Re No. 23 Cr p. 65 (66) (DB). 

[9] Magistrate’s jurisdiction to take cognizant 
an offence on aoomplaint not affected by any illegal 
which may have been previously committed by 
complainant. (Voi. 30) 1943 Lah 208 (209): 44 0 
Jour 666. 

[10] Court making enquiry not competent to f 
complaint as a Court —Proceedings taken on a c 
plaint filed by it is illegal. (Voi. 32) 1945 Mad 
(459). 

15. Report ol police-officer— Clause (b).— [1] 
words “ report in writing of such faots made by a po 
officer” would include the report by the police i 
cognizable case or in a non-cognizable case which 1 
have been ordered by a Magistrate to be investiga 
(Voi. 25) 1938 Rang 257 (258) : 1938 Rang L R 1 
39 Cri L Jour 776 *(Vet. 17) 1930 Bom 372 (372) ; 
Cri L Jour 1142 (DB) *(VoL14) 1927 Bom 440 (( 
444) : 51 Bom 498 : 28 Cri L Jpnr 939 (DB). 

[2] ‘'Police Report/* would include the reports of 
police made ip non-cognizable cases al$o_even tlrOi 
they . have no| been ordered 1 1 6 r investigate.' (VoL 

If* A *> i-v -Li 11 i’' r - * r* - — *-* 
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(371) : 49 Mad 525 : 27 Cri L Jour 1031 (FB) ^(Over- 
rating i Vot. 12) 1925 Mad 672 : 26 Cri L Jour 1550 
(DB)) *(Vol. 15) 1923 All 765 (766) : 51 All 382 : 29 
Cri L Jour 938 *(Vol, U) 1924 Cri 476 (479) : 51 Cai 
402 : 25 Cri L Jour 732 (DB) *^Vol. 15) 1928 Lah 
66 (67, 68) : 29 Cri L Jour 65 (DB) *(Voi. 14) 1927 
Lab 702 (703) : 28 Cri L Jour 821 : 9 Lab 280 *(Vol. 
20) 1933 Sind 188 (190) : 34 Cri L Jour 256 (DB). 

[See also (Voi. 23) 1936 Nag 86 ( 86 ) : I L R (1986) 
Nag 50 : 37 Cri L Jour 587.] 

[But sea (’38) 1933 Mad W N $76 (878) * (Vol. 25) 
1938 Kang 257 (258) : 1938 Rang L R 150 : 39 Cri 
L Jour 776 *(Voi. 14) 1927 Bom 440 (443, 444): 51 
Bo ax 498: 28 Cri L Jour 939 (DB) (Per Fawcett, J) 
*(Vol 12) 1925 Bom 131(134): 49 Bom 212: 26 Cri 
L Jour 441 (DB) *(Yol. 12) 1925 Lah 287 (238) : 25 
'Cri L Jour 1361 (DB).] 

[3] ‘Police report" in cases in which the police oan 
investigate under Chapter XIV includes not only the 
final report under S. 173 but also the other reports 
made by them. (Vol. 11) 1924 Cal 614 (616) : 26 Cri 
L Jour 68 (DB) *(Vol. 20) 1933 Ail 399 (400): 34 Cri 
L Jour 761 *(Yol. 11) 1924 Pat 597 (601): 26 Cri L 
Jour 241 (DB). 

[4] In order to constitute a report of a police-officer 
• the allegation must be made by a police-officer as such 

and not as a private person. (*Q4) 1 Cri L Jour 193 
<199) : 2 Low Bur Rul 146 (SB) (Per Berks, J.) 

[5] A report of a police-officer on which cognizance 
can be taken under this clause must give the facts 
constituting the offence charged. (Yol. 24) 1927 Pat 
160 (163) : 3$ Cri L Jour 94 *(*10) 11 Cri L Jour 145 
(146) : 37 Cal 49 (DB) *(Vol. 17) 1930 Bom 372 (372, 
373) : 31 Cri L Jour 1142 (DB) *(Vol. 11) 1924 Cal 
476 (479) : 51 Cal 402 : 25 Cri L Jour 732 (DB). 

[6] If the facts recited in the police report do not 

constitute any offence, the Magistrate cannot take 
cognizance on it. (Vol, 9) 1922 Cal 538 (539) ; 24 Cri L 
Jour 1 (DB) *(*75) 3 Weir 246(246) (DB). • - 

£7] The report need not state what each prosecution 
witness named therein is going to depose. (Yol. 9) 1922 
Pat 294 (296) : 23 Cri L Jour 69 (DB). 

[8] The offence of whioh cognizance is taken on 
* police report need not be the same as that to which 
•the police investigation was originally directed. (Yol. 6) 

1919 Pat 319 (320) : 20 Oci L Jour 413 (Police report 
recommending prosecution of informer for bringing in 
a maliciously false charge) *(Voi. 16) 1929 Pat 514 
<515, 516) ; 31 Cri L Jour 55 (Do.) 

[9] Magistrate can take cognizance of an offence on 
the facts in the police repprt even though the police 
officer opines that they do not amount to an offence. 
(Yol. 20) 1933 Pat 50<51) : 34 Cri L Jour 303 (Repor- 
ting officer’s opinion not material ) 

[See also (Yol. 81) 1944 Mad 166 (167): 45 Cri L 
Jour' 508 (Exaggerated story of assault— Felice also 
saying that complainant was not anxious to proceed — 
Magistrate can take cognizance.)] / 

[10] Even though the police is of opinion that 
there is no sufficient evidence to take further action 
the Magistrate can take cognizance. (’78) 2 Weir 119 
<119) (DB) *(Voi. 11) 1924 Sind 71 (72): 17 Sind L R 
JffPr 28 Cri L Jour 181 (FB) (Overruling 12 Cri L 
M&m (DB)) *(*07) 5 Cri L Jour 275 (276) *(Vol. 4) 
tm$m 133. (134) : 18 Cri L Jour 425 *(*87) 14 Cal 
37(7^) (FB) (At any rate, cognizance can be taken 


in such cases, on Magistrate’s own suspicion). * (’04 
1 Cri L Jour 539 (541) : 1904 Upp Bur Rul 4 (Do) 
*(Voi. 19) 1932 Mad 673 (674) : 33 Cri L Jour 7t5. 

[11] Proceedings initiated in good faith by a 
Magistrate on a statement of a police officer not 
amounting to a report in writing are not affected. (Yol. 
15) 1928 Lah 66 (68) : 29 Cri L Jour 65 (DB) *(Vol. 

13) 1926 Mad 865 (871) : 49 Mad 525 r 27 Cri L Jour 
1031 (FB). 

[12] Magistrate taking cognizance on preliminary 
report — Final report ©f - charge-sheet, omitting the 
names of some of the accused — Omission amounts to 
merely an advice which the Magistrate need not follow 
— Generally not desirable to disregard it without 
giving reasons. (Yol. 11) 1924 Pat 597 (602) : 26 Cri L 
Jour 241 (DB). 

[13] Under special statutory provisions, the report 
of any other officer also may be treated as the report 
of a police-officer for the purposes of this section. (Yol. 

14) 1927 Cal 405 (406): 51 Cal 371: 28 Cri L Jour 
316 (DB). 

[14] Prosecution ought to be launched with previous 
sanction- Subsequent sanction cannot validate procee- 
dings instituted without it. (Yol. 32) 1945 Oudh 180 
(182). 

[15] Police-reports are not in themselves evidence 
and ought not to be treated as such. (1900) 1900 Pun 
L R Cr, p, 71 (73) (DB). 

16. Complaint by police-officer.— [1] The report of 
a police-officer whether in a cognizable or non-cogni- 
zable case does not amount to a complaint. (Yol. 23) 
1936 Nag 86 (87): ILR (1936) Nag 50; 37 Cri L 
Jour 587. 

[2] The section does not deprive a police-officer of 
his right to make a complaint instead of a report. (Yol 
20) 1933 Sind 188 (190): 84 Cri L Jour 256 (DB). 

[5] The police-officer can make a complaint in 
respect of aDy offence whether he can investigate into 
i it or not (Yol. 16) 1929 Pat 514 (516) : 31 Cri L 
Jour 55. 

[4] Allegation of police-officer, held, is not a report ; 
it oan he treated as a complaint where it satisfies other 
requirements. (*Q2) 26 Bom 150 (156, 157) (FB) 
* (Vol 14) 1927 Bom 440 (443, 444) : 51 Bom 498 : 
28 Gri L Jour 939 (DB) * (’09 ) 9 Cri L Jour 108 (110, 
111) : 52 Mad 3 (DB) * (Vol. 6) 1919 Cal 588 (884) : 
20 Cri L Jour 675 (DB) * (Yol. 6) 1919 Cal 433 (484) ; 
46 Cri L Jour 807 : 20 Cri L Jour 794 (DB) * (Yol. 12) 
1925 Lah 237 (238) : 25 Cri L Jour 1861 (DB) * (Yol. 
14) 1927 Lah 702 (703) : 28 Cri L Jour 821: 9 Lah 
280 * (’12) 13 Cri It Jour 691 (692) (DB) (Cal). 

[See also (Yol. 26) 1939 Mad 889’ (859): 41 Cri L 
Jour 20 (Where a charge-sheet filed by the police under 
S. 379, Penal Code, sets out facts which .constitute an 
offence under S. 163 (a) (2), Madras Local Boards Act. 
that amounts to a complaint as defined in S; 4 (1) (b). 
Criminal Procedure Code) ] ; 

[5] Lett® by Sub- Inspector to the District Superin- 

tendent praying Tor permission to file a complaint under 
S. 177 I P C forwarded to Magistrate— geld letter was 
only a report and not a complaint. (Yol. 23) 1936 All 
788(799): I L B (1937) All 162: 38 Cri L Jour 57 
(DB). : 

17. Power of JSSagisirate to order police to charge- 
sheet any person — [1] The Magistrate cannot drder 
them to put in a charge-sheet when the police-officers 
investigating are of the opinion that the case" Is not true, 
(Yol. 19) 1932 Mad 673 (678): 88 Cri L Jour 785, 
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192 . (i) Any Chief Presidency Magistrate, District Magistrate or Sub-d 
Transfer of eases by Magistrate may transfer any case, of which he has taken cognize 
Magistrates. inquiry or trial, to any Magistrate subordinate to him, 

( 2 ) Any District Magistrate may empower any Magistrate of the first class 
taken cognizance of any case to transfer it for inquiry or trial to any other specified Magis 
his district who is competent under this Code to try the accused or commit him for trial ; a 
Magistrate may dispose of the case accordingly* 

[1882— S. 192 ; 1872 — Ss. 44, 141 ; 1861— S. 273.] 


Section 191 (contd.) 

[But see (’04) 1 Cri L Jour 80? (809) : 27 AH 172 * 
(Vol. 29) 1942 Sind 122 (128) : 44 Cri L Jour 367 : 
1 L R (1942) Kar 252 (DB) (Per Weston J) * (Vol* 14) 
1927 Sind 77 (77) : 20 Sind L R 291 : 27 Cri L Jour 
1280).] 


[17] Where a Magistrate lias taken cognizance on 
his own* knowledge or information and started proceed- 
ings under S. 133, the person proceeded against is 
entitled to have the case inquired into and disposed of 
by another Magistrate. (Vol 23) 1936 Pat 633 (640); 
38 Cri L Jour 29. 


SECTION 192— Synopsis. 

1. Scope, 

2. “ Taken cognizance.” 

3. Stage at which transfer should be ordered. 

4. Transfer of a transferred case. 

5. Transfer of a case remanded for further 

inquiry. 

6. “ Case **, meaning of. 

7. Transfer of proceedings under other acts. 

8. Effect of transfer under the section. 

9. Erroneous order of transfer — Effect of. 

10. Notice of transfer. 


11. Case triable by first class Magistrate— Transfer 
to second class Magistrate with direction to 
commit to sessions— Legality. 

1, Scope.— [1] The Magistrate should first have 
taken cognizance of the case before he can make an 
order of transfer. (‘02) 5, Oudh Cas 164 (167) (DB) * 
(Vol. 5) 1918 Mad 555 (557): 41 Mad 246: 18 Cri L 
Jour 878 (DB) (Overruled on another point in (Vol. 27) 
1940 Mad 23 : I L R (1940) Mad 335 : 41 Cri L Jour 
238 (FB),) 


[2] The transfer should be made to a 
subordinate to him. (1900-02) 1 Low Bur Rul 59 (59). 

[3] Where a subordinate Magistrate wants to refer & 
ease to a superior Magistrate for giving enhanced 
punishment to the accused he should proceed under S. 
349 of the Code. {‘90) 12 All 65 (68) * (>08) 4 Cri 
I* Jour 213 (214) (DB) (Cal), 

[A] The transfer to the subordinate Magistrate 
should be for disposal by him, (Vol, 28) 1941 Cal 185 
(IS$:42 Cri L Jour 499: I L & (1941) 1 Cal 67 * 
^ ~ ‘ 867 (869): 17 Cri L Jour 146 : 43 

Vol, 7) 1920 Pat 563 (565, 566} : 21 
» Pftfc L Jour 47. 

>r shohld not be ; — , . v 

.atipaand report* (*10)11 Cri 
( 68(06) * (Vol. 3)1916 Cal 
43; Cal 173 "(D B),* 



under S. 202. (Vol. 27) 1940 Lah 61 (63) : 

Jour 344 * (Vol. 12) 1925 Cal 74a (743) : 26 0; 

990 (DB). 

[6] The term *' inquiry “ is used with spec 
enoe to such inquiries as are held under Ohapfc 
XII or XVIII and does not mean an inquiry 
202. (Vol. 28) 1941 Cal 185 (190) : 42 Cri L J 
I L R (1941) 1 Cal 67. (When once a case 1 
validly transferred to a subordinate Magistn 
Magistrate has no authority to return the cas 
transferring Magistrate in order that the la 
issue process under S. 204, and his duty is to 
the trial according to law). 

[7] The transfer of a case to a subordinat 
trate is for the purpose that he may complete 
or inquiry to be held in connexion with the < 
take all the requisite steps to that end, - (Vol. 

Cal 185 (190) : 42 Cri L Jour 490 : I L R (194 
67. 

[8] The provisions of this section and S. 202 
tinct and separate and the powers conferred 
section do not curtail the powers conferred by tl 
(Vol. 6) 1919 Cal 59 (60) : 46 Cal 854 : 20 Cr 
508 (DB) * (Vol. 23) 1941 Cal 185 (190): 4 
Jour 490 : I L R (1941) 1 Cal 67. 

[9] An order under S. 202 to a subordinati 
trate to investigate and report does not opera) 
order for transfer under this section. (Vol. 2 
Cal 185 (190) : 42 Cri L Jour 490 : I L R (194 
<67). 

[10] The Magistrate, to whom the case is trai 
should be otherwise competent to inquire into 
the case transferred. (Vol, 28) 1941 Cal 185 (1 
Cri L Jour 490 : I L R (1941) 1 €a! 67 * \ 
1940 Oudh 244 (245): 41 Cri L Jour 469: 1 
468 * (*07) 6 Cri L Jour 363 (364) : 34 Cal 91 
* ( *96) 1896 Rat 838 (838) (DB)* 

[11] Proceedings under S. 145 cannot be trai 
to a second or third class Magistrate. (*78) 8 
(755) (DB). 

[12] Where $he. allegations, in the complaint ) 
& graver offence not triable by a certain Magii 
transfer of the case to such Magistrate will be 
law and a conviction by such Magistrate eve 
lesser offence which is within his competence to 
be illegal. (Vol. 27) 1940 Oudh 244 (245) : 4 
Jour 469: 15 Luck 468. 

[But see (Vol. 26) 1939 Lab 122 (123) ; X L I 
Lah 619: 40 Cri L Jour 515.] 

[IS] Where from the facts of the case it m 
that lie complaint contained an exaggeration ' 
the District Magistrate could direct the transl 
compJainVunSter ^ 326, PenalOqde, from , a Fir 
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[14] An order of transfer need not be in writing. 
(Vol. 25) 19B8 Cal 195 (197): 89 Cri L Jour 417 (DB). 

[15] A transfer by a District Magistrate of a com- 
plaint against a near relation of his to a Magistrate 
subordinate to such Magistrate or a transfer of a com- 
plaint against an officer of the rank of a District Super- 
intendent of Police in respect of acts done in his 
official capacity, to a subordinate Magistrate and not to 
a seni r Magistrate, has been held to be improper, though 
not illegal. (Vol. 28) 1986 Bang 242 (243): 37 Cri L 
Jour 723 (DB). 

[16] Where a complaint against a near relation of a 
District Magistrate was transferred to a Magistrate sub- 
ordinate to him for disposal and the complainant objec- 
ted to the trial by the latter Magistrate on the ground 
that he (i e., the latter Magistrate) would have to be 
called as a witness in the ease and prayed for a transfer, 
it was held that, the order of the Magistrate discharg- 
ing the accused on the ground that he could not take 
cognizance of the offence for want of the sanction of the 
local Government was improper though not illegal. 
The proper order would be one asking for a transfer of 
the case to another Magistrate to be dealt with finally* 
(Vol. 23) 1936 Rang 242 (244) : 37 Cri L Jour 728 
(DB). 

2 " Taken cognizance J \— [1] A District Magistrate 
cannot pass an order for a judicial inquiry by a sub- 
ordinate Magistrate in a case taken cognizance of not 
by himself, but by a Joint Magistrate, without with- 
drawing the case to his own file. (1900) 27 Cal 798 
(799, 800) (DB), 

[2] A Magistrate ean take cognizance of a case upon 
a complaint preferred to him. (Vol. 1) 3914 Cal 479 
(479) : 15 Cri L Jour 34S : 42 Cal 19 (DB). 

[3] The complaint may be in the form cf a report 
submitted by a subordinate Magistrate. (Vol. 11) 1924 
All 190 (191) ; 25 Cri L Jour 947 * {*04) 1 Cri L Jour 
835 (336, 837) : 26 All 514. 

[4] A Chief Presidency Magistrate can prefer a com- 
plaint to himself against a person for giving false 
evidence before him, and then transfer the case for 
inquiry or trial by a subordinate Magistrate. (Vol. 13) 
1926 Cal 470 (472, 473, 477, 478) : 53 Cal 350 : 27 .Cri 
L Jour 385 (FB). 

[5] A case can be taken cognizance of, even without 
a formal complaint uuder clause (c) of S. 190 (1) and it 
is competent for a Magistrate acting under that section 
to transfer such cases, (’09) 3 Cri L Jour 374 (876) : 
1 Sind L R 119 (DB) * (’10) 11 Cri L Jour 7B6 (736) 
(Low Bur). 

[6] Complaint dismissed under S. 203— Sessions 
Judge while ordering a further inquiry directing that 
case should be sent to another Magistrate— District 
Magistrate accordingly transferring case to another 
Magistrate — Held, ‘District Magistrate while doing so 
had taken cognizance of the case and the transfer was 
under this section. (Vol* 23) 1936 Sind 1 #6 (147) : 
30 Sind L R 217 : 37 Cri L Jour 1086 (DB). 

[See however (’07) 5 Cri L Jour 112 (115, 116) (DB) 
(Cal) (Remand of case dismissed under S. 202 — Case 
" Cannot be transferred under this section).] 

%*yi?0 The act of a Magistrate in taking cognizance oi 
lope and transferring it to another Magistrate is a 
liSai act. (Vol, 28) 1941 Pat 395 (397) : 42 Ori L 
W|M04, ’ 


3. Stage at which transfer should he ordered.— 

[1] The Magistrate need not judicially consider the 
case before making the transfer. (Vol. 13) 1926 Cal 470 
(477, 478, 479) : 53 .ai 850. 27 Oriji Jour 385 (FB). 

[2] The Magistrate is not bound to examine the 
complainant on oath where the complaint is in writing, 
or issue process before transier (Voi. 13) 1926 Pat 358 
(359) : 27 Cri L Jjur 855 * (Vol. 13) 1926 Cal 470 
(479) : 53 Cal 350 : 27 Cri L Jjur 385 (FB) 

[But see (’71) 4 N a p H C R 88 (89, 90).] 

[8] The Magistrate can transfer the case at any stage 
after taking cognizance (Vol. 28) 1941 Cal 185 (190) : 

42 Cri L Jour 490 : iLH (1941) 1 Cal 67 * (Vol. *1) 
1934 Mad 485 (436) : 57 Mad 827 : 35 Cri L Jour 
1055 (He can transter a case after framing a charge.) 

* (Vol 6) 1919 Pat 319 (320) . 20 Cri L Jour 413 (He 
can transfer c ise after issuing process to the witnesses 
for the prosecution). 

[4] A transfer cannot be ordered by a Magistrate 
after discharging the accused. (Vol. 8) 1921 Pat 205 
(205). 

[5] Where after hearing evidence Magistrate finds 
that an ofience triable by a subordinate Magistrate has 
been, committed, the case should not be trantferred on 
that ground, but should, if possible, be finished by 
himself. (1900) 2 Weir 152 (152, 153) (DB) * (Vol 10} 
1923 Cal 196 (197): 50 Cal 223: 24 Cri L Jour 198 
(DB). 

[See (Vol 24) 1937 Nag 103 (103) : I L R (1937 
Nag 163 : 38 Gri L Jour 719]. 

[6] Part-heard case transferred— Held, transferee 
Magistrate should re-hear the evidence and frame a 
fresh charge. (1900-02) 1 Low Bur Rul 301 (302) (FB) 

* (1900) 2 Weir 152 (152, 153) (DB). 

4. Transfer of a transferred ease.— [l] A Magis- 
trate has no power to transfer a case, which has itself 
been transferred to him for disposal. (Vol. 1) 1914 
AU 48 (48) : 15 Cri L Jour 357 * (Vol. 1) 1914 AH 150 
(150); 86 All 166: 15 Cri L Jour 406 (DB) * (*71-74) 

7 Mad HCR App xxriii (xxxiii, xxxiv) * (1900-02) 

1 Low Bur Rul 86 (87). 

[2] The transfer by a transferee Magistrate is only 
irregular and is cured , by the provisions of S. 529, 
clause (t). (Vol 7) 1920 Pat 518 (519) : 21 Cri L Jour 
96 (DB). 

[8] Where a case has .been transferred by an order of 
the High CouEt, from a Court subordinate to a District 
Magistrate to that of a District Magistrate, held unless 
a contrary intention is expressed by the High , Court, 
the District Magistrate should himself try the case, and 
he has no power to transfer it to another subordinate 
Magistrate. (’97) 19 AU 249 (35l) (SB). 

[4] Where a case is transferred from the Court of 
one District , Magistrate to another District Magistrate*, 
the transferee Magistrate has, in the absence of any 
contrary direction by the High Court, power to transfer 
the case to any Magistrate subordinate to him, who is 
competent to try the same. (*97) 19 All 249 (251) (SB) 

* (Vol 4) 1917 Lah 329 (380, 331) : 18 Cri L Jour 881 : 
1917 Pun Re No. 30 Or. (DB), 

5. Transfer of a ease remanded for further in- 
quiry.— [1] Case remanded for further inquiry by a 
Sessions Judge to a District Magistrate, or Sub-divi- 
sional Magistrate, held, the latter has power to transfer 
the proceedings to a subordinate Magistrate. (Vol. 7) 
1920 Pat 563 (564, 565) : 21 Cri L Jour 594 : $ Fat D 
Jour 47 * (’07) 5 Oti L Jour 112 (115, 116) (DB). 
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[See however (’70) 2 N W P H C R 132 (13B) (SB)]. 

[2] Case dismissed under S. 203— Remanded for 
further proceedings — Held , the case could not again be 
transferred. (’07) 5 Cri L Jour 112 (115, 116) (DB) 
(Cal). 

[See however (Yol. 23) 1936 Sind 146 (147) : 30 Sind 
L R 217 : 37 Cri L Jour 1086 (DB) (Complainant 
applying to Sessions Judge for further inquiry, on 
dismissal of complaint— Sessions Judge directing that 
case should be sent to another Magistrate— District 
Magistrate transferring case to another Magistrate- 
Transfer is one under S. 192 — Magistrate to whom case 
is transferred can act on evidence previously recorded).] 

6. “Case”, meaning of.— [1] The word “case*’, 
hM, is comprehensive enough to include proceedings 
under S. 107 of the Code. (Vol. 28) 1941 Cal 185 (189) : 
42 Cri L Jour 490 : I L R (1941) 1 Cal 67, 

[See however (’06) 10 Cal W N xlvii (xivii) 
(Question left open).] 

[2] Where a District Magistrate initiates procee- 
dings under sub-s. (2) of S. 107, such proceedings 
held, can be transferred to a subordinate Magistrate 
of the first class, who is competent to complete the 
proceedings, although the latter Magistrate is not 
competent to institute the same himself. (’01) 24 
All 151 (152) * (Yol. 5) 1918 Cal 892 (892) : 19 
Cri L Jour 496 (DB). 

, [See however (’09) 9^Cri L Jour 148 (149) (DB) 
<Cal).] 

[3] District Magistrate, to whom the police reported 
for action under S. 107, without stating opinion 
that there was likelihood of breach of peace and 
without issuing preliminary notice, merely -transfer- 
ring case to the Head- quarter Magistrate, within 
whose jurisdiction neither the accused resided nor 
the place where there was a likelihood of a breach 
of the peace was situated - He Id that the District 
Magistrate had not taken cognizance of the case and 
that the proceedings before the Head-quarter Magis- 
trate were without jurisdiction. (Yol. 5) 1918 Mad 
555 (557) : 18 Cri L Jour 878 : 41 Mad 246 (DB) 
(Overruled on another point in (Yph 27) 1940 JJad 
28 : ILR (1940) Mad 395 ; 41 Cri L Jour m 
<FB),) 


^ [4] District Magistrate making order that procee- 
dings wera ‘ 4 sanctioned ’’ and sending the same to 
a Sub-divisional Magistrate — Held, he bad taken 
congnizance of the case and the transfer was valid. 
(Yol. 6), 1919 Cal 469 (470) : 19 Cri L Jour 26 6 (DB) . 

[ 5 ] Proceedings under S.- 110 can be transferred 
by a District Magistrate or a Sub-divisional Magis- 
trate, after taking cognizance of the same, to a 
subordinate Magistrate who is otherwise competent 
to complete the proceedings. (Yol. 28) 1941 Cal 
185 089) : 42 Cri L Jour 490 : 1 L R (1941) 1 Cal 67 * 
[YpL9) ,1922 Pat 586 (587) : 1 Pat 621 : 24 Cri L Jour 
ifolW * (’03-04) 2 Low Bur Rul 80 (82) (DB) * 

^ D Jour 246 (246, 247): 1 Sind L R 2 
fpil#®} 2 N'*W P H C R 401 (402) ( DB). 


Pfchlise Magistrate, specially empowered 
proceedings: untet ' % 
\ , % ,M $21 : 24 






[7] An enquiry as to the fitness of a suret 
S. 122 can be transferred to a subordinate Mj 
( 10) 11 Cri L Jour 23 (25, 26) : 37 Cal 91 (. 
Ryves, J., Contra). 

[8] An application made to a District M 
under S. 144 (4) of the Code, to rescind 
passed by a subordinate Magistrate under S. 
cannot be transferred by tbe District Magis 
disposal to another Magistrate subordinate 
(Yol. 24) 1937 Mad 167 (169) : I L R (1937) M 
38 Cri L Jour 125. 

[9] Proceedings under S. 145 of the Coc 
transferred. (Yol. 28) 1941 Cal 185 (189) : 4 
Jour 490 : 1 L R (1941) 1 Cal 67 * (Vol, 20) 
264 (266) : 55 All 301 : 34 Cri L Jour 41 
(Yol. 10) 1923 Pat 366 (367) : 24 Cri L Jour 4? 

[10] Where on an application being ms 
District Magistrate, praying for action under S 
transferred it to a Sub-divisional Magistra 
him for disposal without taking any action 
under sub-s. (1) of S. 145, and the land c 
was also not within the local jurisdiction 
Sub-divisional Magistrate, it was held 
transfer was not valid. (Vol. 15) 1928 Mad 123 
52 Mad 241 : 30 Cri L Jour 340. 

[See also (Yol. 6) 1919 All 311 (313) 

L Jour 410.] 

[11] Where a petition was presented und 
to a City Magistrate and he examined the peti 
oath, ordered a police- enquiry and on recei 
Police-report, came to the conclusion that 1 
some basis for tbe complaint and then ti 
the complaint to a subordinate Magistrate, 
held that the transfer was valid. (Vol, 
All 264 (266) : 55 All 301 : 34 Cri 
414 (FB). - 

[12] Proceedings referred to a superior Mag 
a subordinate Magistrate, under S. 349 of t 
cannot be transferred. (’69-70) 5 Mad 
App xliii (xliii). 

[13] Complaint under S. 552 is not tra: 
(’98) 1898 Rat 963 (963) (DB). 

[14] A complaint under S. 20 of t 

Trespass Act, 1 [I] of 1871, can be transfers 
Cri 1 Jour 863 (364, 865) : 34 Cal 
(’79) 1879 Pun Re No. 26 Cr, p. 75 
(SB). . 1 ' 

7. Transfer of proceedings under other A 

Proceedings under Ordinance 2 [II] of 1932- 
by a special Magistrate, after taking cognize 
case, to another Magistrate, because he had 
confesssion, was, held* proper and valid. 
1933 Cal 124 (127) : 60 Cal 571 : 34 Cri L 
(DB). . 

[2] Proceedings under the Bengal Regulati 
of 1825 — Case arising under S. 2 cannot be to 
to a Joint Magistrate* (TO) 11 Cri L 
(476* 477) : 83 All 84. 

[3] Proceedings under tbe Bengal Temm 
A Collector can transfer an enquiry under B. 
Act to a §ub*divieiqnal ©?Bcer. (T3) 14€JriL 
■{10 : 40 Cal 4£5* 

8. Effect of transfer under the section.— [ 

f erring Magistrate, cannot, take any $teps or 
orderrel&ing to ifie case tr^ferred qn^^ 
the case ' Ms ' file uncta 

fY oh fc$y Cal 185 i fl901 : 42 * Cri 
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193. ( 1 ) Except as otherwise expressly provided by this Code or by any other law a for 
Cognizance of offen- &e time being in force, no Court of Session aa shall take cognizance of any 
ces by Courts of offence as a Court of original jurisdiction unless the accused has been 
- Session * committed to it by a Magistrate duly empowered in that behalf. 

( 2 ) Additional Sessions Judges and Assistant Sessions Judges shall try such oases only 
as the b [Provincial Government] by general or special order may direct them to try, or c t* * *3 
as the Sessions Judge of the division, by general or special order, may make over to them for 
trial. 

[1882— S. 193; 1872— Ss. 17, 18, 231 ; 1861— Ss. 22, 359.] 

[a] For an exception to this section, see seetion 6 of the Criminal Law (Amendment) Ordinanee, 1943 
( No. 29 of 1943). 

[*a] See the British Baluchistan Criminal Justice Regulation, 1896 (8 [VIII] of 1896) for different procedure 
obtaining there but not affecting the code in its application to European British subjects. 

[b] Substituted by A. O. for “ Local Government.*' 

[c] The words “ in the case of Assistant Sessions Judges ’* were repealed by the Code of Criminal 
Procedure (Amendment) Act, 1923 (18 [XVIII] of 1928), S. 46. 


Section 192 — Note 8 ( contd .) 

490 : I L R (1941) 1 Cal 67 * (Vol. 6) 1919 Cal 59 
(60) : 46 Cal 854 * (Vol. 17) 1930 Mad 705 
,(706) : 31 Cri L Jour 895 * (’22) 28 Cri L Jour 89 
(90) (AD). 

[2] The transferee Magistrate is vested with full 
seisin of the case and has power to continue the enquiry 
up to the necessary stage of discharge, acquittal or 
•conviction, as the case may be. (Vol. 13) 1926 Pat 525 
#27) : 26 Cri L Jour 1585. * (’12) 13 Cri L Jour 484 
(485) : 39 Cal 1041(DBJ. 

[3] Transferee Magistrate has full authority to deal 
* with the case as if he had taken oongizance of it. 

{Vol, 28) 1941 Cai 185 (191): 42 Cri L Jour 490: 
ILB (1941) X Cal 67 * (Vol. 16) 1929 Cal 192 (193) r 
55 Cal 1274 : 30 Cri L Jour 352 (DB) * (Vol. 13) 
1926 Pat 358 (359) : 27 Cri L Jour 850. 

[4] Objection as to the competency of the Court 
-to try him without the sanction of the Provincial 
•Government, where such sanction is respired by 
-tor “can be raised by the accused before transferee 
Atoisfcrate. ('13) 14 Cri L Jour 298 (298) : 6 Bind 
iB260(DB). 

[5] Where a police charge-sheet contained the 
names of twenty-two persons as accused but only nine 
o! them were sent up for trial, it was held that the 
•transferring Magistrate had no power to pass any 
order with regard to the trial of the other thirteen 
accused not gent up for trial. (Vol. 20) 1933 Pat 244 
(245, 246) : 12 Pat 341 : 35 Cri L Jour 533. 

[See however (’ 06 ) 3 Cri L Jour 209 (210) (DB) 
•(Cal) (The case of some accused only held 
-transferred).] : . 

£6] Sub divisional Magistrate examining com- 
plainant — Complain t against several accused but 
summons issued only against one of the accused — 
Held the transferee Magistrate was competent to issue. 
Summons against the other accused persons also. 
(Vol. 28) 1941 Cal 185 (191, 192) : 42 Cri L Jour 490 : 
JLR (1941). l. Gal 67 * (’08) 7 Cri L Jour 318 
im, 319) (LB) (Cal) , * (Vol, 4) 1917 Pat 8 (9): 
ifiCri L Sqw&fip (VqL 21) 1934 Pat 467 (467, 468, 

: 'i&\ : .36 % Jour mV: ^ \ ; - 

f7] The legality Of piecemeal transfer' of a case 
open to considerable doubt. • (Vol 28J 1941 Cal 


185 (192) : 42 Cri L Jour 490 : ILR (1941) 
1 Cal 67 * (*08) 7 Cri L Jour 318 (319) (DB) 
(Cal). 

[8] In the absence of any clear indication to the 
contrary it must be taken that the whole case has 
been transferred. (Vol. 28) 1941 Cal 185 (192) : 42 
Cri L Jour 490 : 1 L R (1941) 1 Cal 67. 

[9] A transfer, with directions to commit if the 

evidence is sufficient and to disallow bail — Transfer 
held erroneous. (1900) 27 Cal 820 (823, 825) 

(DB). 

[10] "Where a Magistrate summons only one of 
the accused and transfers the case, the death of 
that accused after the transfer does not terminate the 
proceedings against the other accused, unless the 
Magistrate, to whom the case is transferred, thinks fit 
to conclude the proceedings against them. (Vol. 28) 
1941 Cal 185 (192) : 42 Cri L Jour 490 : 1 L R (1941) 
1 Cal 67. 

9. Erroneous order of transfer— Effect of. — [1] 
Magistrate a not empowered to transfer making an 
order of transfer erroneously, in good faith believing 
that he has power to do so— Transfer, held, is a 
mere irregularity cured by S. 529. (Vol. 25) 1938 
Cal 195 (198) : 39 Cri L Jour 417 (DB) * ('09) 10 
Cri L Jour 557 (559) : 36 Cal 869 (DB). 

10. Notice of transfer.— [1] No notice of trans- 
fe r is necessary to the accused except where the 
tr ansfer is made under S. 528. (Voi. 15) 1928 Sfad 
5 60 (560) : 51 Mad 610 : 29 Cri L Jour 734. . 

11. Case triable by first caiss MagW^e— Trwsfw 
to second dess Magistrate with direction to commit 
to sessions— Legality — [1] A first class Magistrate 
transferring a case triable by himself to a second 
class Magistrate subordinate ^ him with directions to 
treat the case as one ibr committed to the sessions— * 
3 eld, the first, class Magistrate had no power to 
do so. (Vol. 25) 1938 Mad 529 (529, 530) : 39 Cri 
L Jour 715. 

Seetion 198— Note 1. 

[1] The object of restriction on Court of Sessions in 
taking cognizance, in sub-s. (1), is two fold : 

: (a) The person charged should have opportunity in 
the preliminary enquiry to know the circumstances of 
the offence and to defend himself. {*81} 8 Mad 351 
(352, 353) (DB) * (Vol. 14) 1927 Sind 28 (34J: fi Bind 
LR 55: 27 Cri L Jour 1217 (DB). - 



2702 [THE CODE OF] CRIMINAL PROCEDURE, 1898 [ g, 194] 

Cognizance of offen- 194. W The High Court may take cognizance of any offence upon 
cesby High Courfc. commitment made to it in manner hereinafter provided. 

Nothing herein contained shall be deemed to affect the provisions of any letters patei 
granted under the Indian High Courts Act, 1861, a [or the Government of India Act, 1915] b[c 
the Government of India Act, 1985], or any other provision of this Code. 

(2) (a) Notwithstanding anything in this Code contained, the Advocate-General maj 
Informations by with the previous sanction of c [* * * *] the d [Provincial Government] 
Advocate-General. exhibit to the High Court, against persons subject to the jurisdiction of thi 
High Court, informations for all purposes for which Her Majesty’s Attorney-General may exhibi 
informations on behalf of the Crown in the High Court of Justice in England. 

( b ) Such proceedings may be taken upon every such information as may lawfully b< 
taken in the case of similar informations filed by Her Majesty’s Attorney General so far as th( 
circumstances of the case and the practice and procedure of the said High Court will admit. 

(c) All fines, penalties, forfeitures, debts and sums of money recovered or levied undei 
or by virtue of any such information e [shall form part of the revenues of the Province], 

( d ) The High Court may make rules for carrying into effect the provisions of this 

section. 

[1882— 9. 194.] 

[a] Inserted by the Amending Act, 1916 (13 [XIII] of 1916), S. 2 and Soh. 

[b] Inserted by A. O. 

[c] The words “ the Governor-General in Council or ” were repealed by A. 0, 

[d ] Substituted by A. O. for “ Local Government. 1 ' 

[e] Substituted by A. O. for ** shall belong to the Government of India.” 


Section 193 (contd.) 

(b) The Court of Sessions may not waste time over 
cases in which the charge is not supported by evidence 
to justify oonviction. ('82) 5 All 161 (162)* (’05) 2 
Cri L Jour 534 (541) (SB), 

[2] A Sessions Judge has no power to join a person 
is a co-acoused in a case before him when no inquiry 
aas been held by any Magistrate into the charges 
igainst him. (Vol. 29) 1942 Sind 161 (162) : I L R 
[1942) Kar 323 : 44 Cri L Jour 137 (DB), 

ft *[3] In a case not • triable by the Court of Sessions 
Exclusively, the Sessions Judge’ should send the case for 
inquiry to any Magistrate empowered to try or commit 
for trial the accused person. (’79) £ Cal 570 (571) : B 
Cal L Rep* 599 (DB). 

. [4] The absence of a commitment is a defect which 
effects the jurisdiction or competency of the Sessions 
Gourt to take cognizance of the case and cannot be 
3ured by the provisions of Section 5B7. (’95) 22 Cal 50 
[71) (DB) * (’92) 15 Mad 352 (353) (DB) * (’13) 1913 
Pun L R No. 260, p. 880 (881, 882) * (’93-1900) 1893- 
L900 Low Bur Rul 7 (8) * (Vol. 21) 1934 AH 963 (969) : 
56 Cri L Jour 137 : 57 All 412 (FB). 

[5] The oomrhitment must be by a competent Magis- 
irate. (*07) 6 Cri L Jour 7 (7, 8). 


■Under $. 437, a Court of Session can commit an 
iso n itself and try him without the interven- 
' ‘ " ate. (’86) 10 Bom 319 (328, 324) (DB), 

in disregard of S. 254 committing 
whom he was competent to try— 
Court and convicted— Ses- 
; for jurisdiction to try the 
,.. r 537. (vol. 32) 



[8] Applications under Chapter XXXII of the Code 
are not cases for trial and cannot be transferred under 
the provisions of this section to Additional Sessions 
Judge. (’85) 9 Bom 352 (353, 354) (DB) * (’85) 9 Bom. 
164 (168) (DB). 

[9] A Sessions Judge cannot transfer an appeal under 
this section to an Assistaot Sessions Jugde. (Vol. 2} 
1915 All 101 (102) : 37 All 286 : 16 Cri L Jour 316. 

[10] But independently of the provisions of the- 
section a Sessions J udge can under S. 409 transfer 
appeal to an Additional Sessions Judge. (Vol. 29) 1942 
Oudh 50 (54) : 43 Cri L Jour 50. 

[11] Proceedings are held to be cases within the- 
meaning of this section, (Vol. 10) 1923 Cal 649 (649): 
50 Cal 229 : 25 Cri L Jour 661 (DB). 

[12] The Sessions Judge should arrange that difficult 
oases should be tried by himself and not be made over 
to a less experienced Additional Sessions Judge. (Vol. 
22) 1935 Rang 406 (407) : 37 Cri L Jour 196 (DB). 

SECTION 194-Note 1. 

[1] The High Court has no jurisdiction to try am 
accused on an application made under S. 85 of the* 
Companies Act. (Vol. 23) 1936 All 830 (832): 38 Cri L 
Jour 111 : I L R (1937) All 220 (FB). 

[2] The High Court taies cognizance of a case, not 
on a complaint or police report or on information as in- 
the case of Magistrates under S. 190, but upon %. 
commitment, (’97) 22 Bom 112 (124). 

[3] In Calcutta and Bombay, where* the Coroners 
Act is in force, an inquisition drawn on by the Coroner 
has the affect of commitment to the High Court, whan * 
it has been accepted by the High Court and the officers - 
of the Crown have drawn up a charge in accordance- 
therewith. (*04) 1 Cri L Jour 13 fi9) ; 31 Cal i firm 
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Objects and Reasons* 

“ Clause 194 (2) — The practice and procedure General’s (Powers) Act] are included in the Code 

relating to criminal information differs in many res- instad of being contained in a separate Act, it is 

pects from the ordinary procedure laid down by this desirable to show that they are not subject to the general 

Code, as, for example, by dispensing with the prelimi- provisions of this Code. We have therefore prefixed 

nary inquiry before Magistrates. Now that the pro- the words “ Notwithstanding anything in this Code 
visions of Section 144 of Act X of 1875 [The Advocate- contained ” to thiB sub-section,”— &.C.R. 1888* 

195, a[(l) No Court shall take cognizance — 

(&) of any offence punishable under sections 172 to 188 of the Indian Penal Code, 
Prosecution /or can- except on the complaint in writing of the public servant concerned, or 
tempt of law ful autho- of some otber public servant to whom he is subordinate ; 
rity of public servants* 

(b) of any offence punishable under any of the following sections of the same Code, 
Prosecution for cer- namely, sections 108, 194, 195, 196, 199. 200, 205, 206, 207, 208, 209, 210, 

tain offences against 211 and 228, when such offence is alleged to have been committed in, or in 
public justice. relation to,' any proceeding in any Court, except on the complaint in writing 

of such Court or of some other Court to which such Court is subordinate ; or 

(c) of any offence described in section 468 or punishable under section 471, section 475 
Prosecution for cer - or secfcion 476 of the same Code, when such offence is alleged to have been 

tam offences relating committed by a party to any proceeding in any Court in respect of a 
to documents given in document produced or given in evidence in such proceeding, except on the 
evidence. # complaint in writing of such Court, or of some other Court to which such 

•Court is subordinated 

(2) In clauses (b) and (c) of sub-section (I), the term “ Court ” ^includes] a Civil, Revenue 
or Criminal Court, but does not include a Registrar or Sub. Registrar under the Indian Registration 
Act, 1877 c HI of 1877. 

d[(3) For the purposes of this section, a Court shall be deemed to be subordinate to the 
Court to which appeals ordinarily lie from the appealable decrees or 'sentences of such former 
Court, or in the case of a Civil Court from whose decrees no appeal ordinarily lies to the principal 
Court having ordinary original civil jurisdiction within the local limits of whose jurisdiction such 
•Civil Court is situate. 

Provided that — 

(a) where appeals lie to more than one Court, the Appellate Court of inferior jurisdiction 

shall be the Court to which such Court shall be deemed to be subordinate ; and 

(b) where appeals lie to a Civil and also to a Revenue Court, such Court shall be deemed 

to be subordinate to the Civil or Revenue .Court according to,', the nature of the 
case or proceeding in connection with which the offence is alleged to have bean 
committed,] 


Jeetion 194 {< contd *) 

[4] The High Court has always got the power to try 
and punish a person for contempt committed out of 
Court. (Vol 22) 1935 All 1 (2 t 3) (DB). 

[5] The information to be exhibited by the Advocate- 

General to the High Court againt a person under sub-s. 
(2) (a) should contain a statement of the charge as defi- 
nite and detailed as an indictment. (Vol. 20) 1938 P C 
124 U2S) : 64 OriL Jour .822 32 Bind LB 716 (PC) 

*6). Allegations as to the opinion of the Executive should 
.never be included in such information (ii) — Where 
. -ordinary procedure can be adopted, procedure under 

-sub-s. (2) (a) should not be resorted to as in cases of 
and, conspiracy for. it will be prejudicial to the 


SECTION 195— Synopsis, 

1. Scope and object of the section. 

2. “Complaint” 

3. Offences concerning public servants — Sub-sec- 

tion (1), clause (a). 

4. Subordination of public servants, 

5. Complaint in cases of ofiences mentioned in 

clause (a). 

6. “ Any proceeding ’'—Clauses (b) and (e). 

7. “In relation to any proceeding *\ 

8. Offence under S, 211, Indian Penal Code, when 

committed in relation to a proceeding in 
„ Court. 

9. Prosecution for giving or fabricating falsa 

evidence. 
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S. 195 icontd.) 

L Jour 780 (DB) *(Vol. 29) 1942 Lah 76(78): 43 Cri 
L Jour 572 *(Vol. 25) 1938 Rang 232 (285) : 39 Cri L 
Jour 663 : 1938 Rang L R 404 (PD) ( (Vol. 22) 1935 
Rang 163 : 36 Cri L Jour 970 overruled). 

[21] The Nagpur High Court holds that in suck 
eases if the person defamed was a party to the proceed- 
ing in the course of which the statement wa3 made, the 
offence primarily committed would be one of perjury 
for which a complaint would be necessary under this 
section, while if the person defame! was a third party, 
he can complain of an offence under 8. 500. (Vol. 
24) 1937 Nag 138 (139) : I L R (1937) Nag 425 : 38 
Cri L Jour 775. 

[22] The Judicial Commissioner's Court of Sind has 
held that where a defamatory statement is made in an 
affidavit in the course of judicial proceeding but it is 
doubtful whether the facts eunstitute an oflence under 
section 193, Penal Code, the party defamed can file a 
complaint under section 500 Penal Code. (Vol. 25) 
1938 Sind 129 (129) : 39 Cri L Jour 736 (DB), 


[23] The Patna High Court has held that where 
more than five persons join together and resist the 
execution of legal process, they can be prosecuted both 
under Ss. 143 and 186 of the Penal Code and that 
although the latter section falls under this section and 
the complaint, required by this section is nob present, 
offence under section 143, Penal Code, can be taken 
cognizance of. (Vol. 25) 1938 Pat 548 (549): 17 Pat 
680 : 40 Cri L Jour 71 (DB). 

[24] Complainant combining complaint of an 
offence to which the section applies with a complaint of 
an offence to which the section does not apply — Court 
must investigate the’ latter complaint but refuse to 
investigate the former if it is not in accordance with 
the section. (Vol. 32) 1945 Nag 210 (211, 212) : I L R 
(1945) Nag 685: 47 Cri L Jour 175 *(Vol. 24) 1987 
Lah 802 (803) : 39 Cri L Jour 122 *(Vol. 11) 1924 
All 296 (297) : 25 Cri L Jour 688 *(Vol. 16) 1929 Cal 
m (635) : 56 Cal 1041 : 31 Cri L Jour 125 (DB). 


[See also (Vol. 28) 1941 Mad 576 (576): 42 CriL 
Jour 800 *(’08) 7 Cri If Jour 6 (7) : 81 Mad 43] . 

[See however (Vol. 26) 1939 Bom 129 (137) : 40 Cri 
L Jour 579 (DB).] 

[25] This section and. section 476 should be read 
'together. (Vol. 32) 1945 Pat 362 (363, 366) : 24 Pat 
174:. 47 Cri L Jour 183 (DB) *(Vol. 18) 1931 AH 
443 (446): 32 Cri L Jour 1 105 : 53 All 804 (SB) 
*(Vol. 13) 1926 AU 21 (23) : 26 Cri L Jour 1506. 


[26} Offence alleged to have been committed by a 
person referred to in Section 197 in the discharge of 
his official duty— Sanction of the Government is 
necessary for taking cognizance of offence— If offence 
is one which also falls under this section complaint 
inferred to in this section will also be necessary for 
^taking cognizance of the offence. (Vol. 25) 1938 Pat 83 
486);: 16 Pat 571 : 89 Cri L Jour 314 (DB). 
j [27]^ Where a Magistrate takes cognizance of an 
"offence on a. complaint purporting to be made under 
th^ section read with 8. 476 and convicts the 
accused but the case ia one to which neither this sec- 
tion nor S. 476 applies and therefore the com- 
, . . . i - m ^ ^ a the entire proceed- 

_ v the conviction need not be set 

wite. .83 {89) : 16 ifrim : 98 

Mu i ' s “ • 


regard to other persons who may be involved in tl 
offence. (Vol. 28) 1936 Pat 846 (847) : 15 Pat 26 • * 
Cri L Jour 893 (DB) *(Vol. 27) 1940 Sind 209 (2121 
42 Or i L Jour 141 : I L R (1940) Kar 414 (Dl 
*(Vol. 27) 1940 Sind 97 (99) : 41 Cri L Jour 75 
I L R (1940) Kar 287 (DB) * (Vol. 23) 1936 Cal 1J 
(149) : 37 Cri L Jour 521 : 63 Cal 819 (DB), 

[29] Where a Court makes a complaint only und< 
S. 193, Penal Code, the accused can be tried f( 
an offence under section 471, Penal Code, where tl 
facts stated in the complaint support such a chare 
(Vol. 23) 1986 Mad 280 (281, 282): 37 Cri L J 0 < 
421. 

[But see (Vol. 82) 1945 All 897 (899) : I L R (I 94 
AH 668 : 47 Cri L Jour 200 .] 

2, “ Complaint ” — [1] Sub-divisional Magistral 
acting on information that there was a breach of a 
order passed by him under S. 144. Or. P. C. sei 
up a report to the District Magistrate and suggests 
prosecution of tbe persons who had committed tl 
breach— District Magistrate passed order sanctions 
prosecution of persons concerned — Reid that repo] 
sent to District Magistrate could not be treated s 
complaint under S. 195 (1), Cr. P. C. (Vol, 2 r 
1940 Oudh 241 (242) : 4l Cri L Jour 228 : 15 Luc 
344. 

[2] Tahsildar proposing prosecution under sectio 
186, Penal Code— Sub-divisional Officer recommendic 
complaint under section 183— Papers forwarded t 
Tahsildar. to Naib-tahsildar with endorsement “ f( 
favour of action ” — Reid , no complaint. (Vol. 21 
1938 Nag 106 (106) : 39 Cri L Jour 58 : I L R (193S 
Nag 116. 

[3] Communication by Sub- Inspector of Police 1 
Superintendent of Police that a person has commits 
an offence and praying for permission to file complaii 
— Communication forwarded by latter to Magistral 
u for information any necessary action”— Held, it m 
not a complaint. (Vol. 23) 1956 All 788 (798, 799) 
I L R (1937) All 162 : 38 Cri L Jour 57 (DB). 

[4] Complaint need not specify the particular sectic 
of the Penal Code— Complaint by Court stating fac 
constituting offence uoder S. 471, I.P.C. — Sue 
offence can be taken cognizance of though complaii 
mentions S, 193, X PC and not S. 471. (Vol. 21 
1936 Mad 280 (281, 2$2) : 87 Cri L Jour 421. 

[5] Information of an offence, given by publi 
servant, to officer in charge of an outpost is not 
complaint. (Vol. 22) 1935 Pat 214 [%IS) : 36 Cri ’. 
Jour 714 (DB). 

[6] Tt has been held in the following case, that tb 
term “complaint” in cl. (a) of sub-s. (1) is nc 
used in tbe technical sense in which it is defined i 
B 4 (1) (h), under which the report of a polio* 
officer is not a complaint. '(Vol. 30) 1943 All 6 (7)': 4 
Cri L Jour J65 : I L R (1943) All 29. 

3. Offences concerning public servants— Sub- sectio 
(i) clause (a).— £1] Offences mentioned in d. (a) of sul 
s. (1} — It is the public servant concerned or some othe 
authority to which he is subordinate that is competes 
to make a complaint. (Vol. 29) 1942 Cal 434 (435) : Ti 
R (1942) 2 Cal 108 : 43 Cri L Jour 410 (DB) f(Vb 
28) 1941 Ail 100 (100) : 42 Cri L Jour 323 *(Vol. If 
1928 All 342 (342) : 30 Cri L Jour 272 (DB) *(?olv II 
1928 Lah 827 (828) •. 29 Cri L Jour 1645 *{Vob t3 
1924 Mad 780 (730) ;• 25 Cd L Jour 221 (Complam 

*(Veb 3)T916 Mad439 (639) : l 
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423 : 25 Cri L Jour 31 (DB) *(’86)13 Cal 270 (271) 
(DB) *(’87) 1887 Rat 842 (343) (DB) *(Voi. 1) 1914 
Sind 19 (19) : 8 Sind L R 41 : 15 Cri Ir Jour 649 
(DB). 

[2] A complaint by a private person in respect of 
any of the offences mentioned in cl. (a) ofsab-s. (1) 
is barred. (Vol. 14) 1927 Rang 61 (6b) : 4 Rang 437 : 
28 Cri h Jour 145 (DB). 

[8] Court cannot take cognizance of any such offence 
suomoto . (Vol. 12) 1925 Mad 400 (400) : 26 Cri L Jour 
962 (DB) *(Yol. 22) 1935 Pat 356 (356) : 36 Ori L 
Jour 904, 

[See also (Vol. 27) 1940 Oudk 424 (425) : 41 Cri L 
Jour 787.] 

[4] Offence under S. 182. Penal Code —Com- 
plaint of the public servant, to whom false information 
was given, and not that of the public servant sought to 
be injured by such information, is necessary. (Vol. 
28) 1941 Mad 764 (765) *(Vot. 24) 1937 Lah 624 
(626) : 38 Cri h Jour 1070 *(Vol. 8) 1916 Upp Bur 15 
(15) : 2 Upp Bur Rul 91 : 17 Cri L Jour 59. 

[See (Vol. 3) 1916 Mad 639 (639) : 16 Cri L Jour 
423]. 

[5] Offence under S. 182, Penal Code, alleged to 
have been committed in respect of a letter written to 
Collector of the District — Sub-divisional Magistrate 
who. is not concerned in the offence is not competent to 
prefer a complaint. (Vol. 6) 1919 All 175 (175) : 20 
Cri L Jour 702. 

[6] Complaint filed before Sub-divisional Magistrate 
—Sub- Inspector of Police to whom the complaint is 
sent by Magistrate for inquiry and report cannot 
make a complaint under S. 182, Penal Code.- (Vol. 
23) 1936 Pat 56 (56) : 37 Cri h Jour 324 *(Vol. 16) 
1929 Put 92 (92) : 80 Cri D Jour 545. 

[See also (’38) 67 Cal It Jour 583 (586) (DB).] 

[7] Offence under S, 188, Penal Code —Com- 
plaint of public servant whose order has been disobeyed 
is necessary. (’43) 9 Cut L Tim 95 (97) *{Vol, 26) 
1&S9 Mad 496 (496) : 40 Cri D Jour 762 *(’21) 22 Cri 
L Jour 705 (706) (DB ) (Rah) . 

[8] A person summoned as a prosecution witness, in 
a case under S. 110, Criminal Procedure Code, 
refusing to attend Court — Complaint of an 1 offence 
under section 174-, Penal Code, must be by Magistrate 
in, whose Court the case under S. 110, Criminal 
Procedure Code, was pending and who summoned the 
accused. (Vol. 29) 1942 Oudh 425 (426) : 43 Cri L 
Jour 641. 

[9] Where no public servant is concerned in the 
offence, the clause does not apply. (’87)* 1887 Rat 
815 (816) (DB) * ('01) 24 Mad 70 (72). 

[10] The successor in office of the public servant 
concerned can make a complaint under the section. 
(Voi. 26) 1939 Oudh (160) (161) : 40 Cri h lout' 
508 * (Vol. 26) 1939 Sind 164 (165) : 40 Cri L Jour 
659 ; I L R (1939) Kar 656 (DB) * (Vol. 25) 1938 
Pat 83 (88) : 16 Pat 571 ; 39 Ori It Jour 
314 (DB). 

[11] A complaint under the section cannot he 
made by a public servant who Is himself subordi- 
nate to the public servant concerned. (Vol. 27) 1940 
Ml 15 (15) : 41 Cri D Jour 368 : IDE (1940) Lah 

< , - 


[12] Complaint given to a village Magistrate and 

sent by him to Sub-Inspector of Police m the usual 
course is tantamount to sending of information to police 
through village Magistrate — Information false Comp- 

laint of an ofience under S. 182, PeDal Code by 
Sub-Inspector of Police is valid under this section. 
(Vol. 29) 1942 Mad 513 (514) : 43 Cri L Jour 

574. 

[13] In considering whether a complaint is to be 
made or not by a public servant under this section, the 
public servant should have regard to the interests 
of public justice rather than to the gratification of 
private spite. (Vol. 24) 1937 Pat 31 (33) : 38 Cri I* 
Jour 292. 

[14] The following persons have been held to be 
public servants, in connection with the offences 
mentioned in this clause. 

(a) A peon of a Court of Justice whose duty is 
to execute any judicial process. (Vol, 29) 1942 Cal 
434 (435) : 43 Ori L Jour 410 : I L R (1942) 2 Gal 
108 (DB) * (’95) 22 Cal 759 (761) (DB). 

(b) The Collector acting in management of a kha$ 
mahal , and a surveyor employed by him in such 
department. (1899) 26 Cal 158 (160) (DB). 

(c) A municipal sanitary inspector. (’98) 21 Mad 428 
(429) (DB). 

[15] The following persons have been held not to 
be public servants. 

(a) A person nominated by Collector under 8. 69 
of the Bengal Tenancy Act for making a division of 
the crops between the landlord and the tenant, (91) 
13 Oil 518 (519) (DB). 

(5) A local Board sircar. (*07) 6 Cri L Joor 393 (394) 
(DB) (Cal). 

(c) A municipal water- tax collector. (*04) 1 All L. 
Jour 125 (125). 

£16] District Judge, to whom false information is 
given in respect of an insolvency proceeding pending 
before him, can make a complaint in his capacity as 
a ^public servant. In such a ease the public servant,, 
though he is the presiding officer of a Court acts only 
as an ordinary public servant. (Vol. 1) 1914 All 397 
(398) : 36 All 212 : 15 Cri IiJour 360 (DR) * {’08} 
7 Cri h Jour 208 (210) : 1 Upp Bur Rul Cri P C 9, * 
(Vol. 14) 1927 Oudh 326 (327) : 2 Luck 646 : 28 Cri 
L Jour 681 (DB)„ . 

[See also (Vol. 6) 1919 Pat 203 (206) : 20 Cri I* Jour 
247.] . , 

[17] Public servant concerned declining to make a 
complaint — Public servant to whom he is subordinate 
cannot make a complaint under this section, (Vol. 21) 
1934 -Mad 473 (474) : 35 Cri h Jour 1134 : 57 Mad* 
1101 . ; - , 

4. Subordination of public servants.— [1] The 
subordination of one public servant to another may 
arise either from express enactment or from the fact 
that both belong to the same department one being 
superior in rank to the other. , (’OB) 8 Cri h Jour 400 j . 
(401) (DB) (Mad). 

[See also (’71) 7 Mad HCB58 (59) (DB) * (’68) 9 
Bath W R Cri 31 (32) (DB) * (’69) 11 Suth W R Cr 22 
(23) (DB)*] * ~ f ' ~ 

[2] Police-officers of the district including District 
Superintendent of Police are subordinate to District 
Magistrate (Vol. 10) 1923 All 149 (149, 150) : 46 All. 
135 : 24 Cri L Jour 597 (DB) * (‘04) l Ori I* Jbur 899 
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of the offeooe. Where on snob date no proceedings 
have been started in Court but merely contemplated, 
the clause does not apply. (Vol. 33) 1946 Bom 7 (9): 
47 Cri L Jour 32i (DB) *(Vol. 26) 1939 Bom 129 
(137) ; 40 Cri L Jour 579 (DB) ♦(Vol. 19) 1932 Bom 
185 (3.86, 187) : 56 Bom 213 ; 53 Cri L Jour 886 (DB) 
♦(Vol, 10) 1923 Bom 105 (106, 107): 24 Cri L Jour 
171 (DB) ♦(Vol. 3) 1916 Mad 72 (78): 39 Mad 677 : 
16 Cri L Jour 721 (DB) ♦(Vol. 80) 1943 Nag 327 (328): 
45 Cri L Jour 175 : ILR (1944) Nag 238. 

[But see (’02) 5 Oudh Gas 46 (47, 48) ♦(Vol. 8) 
1921 Bom 366 (366) : 45 Bom 668 : 22 Cri L Jour 49 
(DB) ♦(Vol. 17) 1930 Bom 337 (339): 54 Bom 273 ; 
32 Cri L Jour 591 (DB).] 

[2] A files a complaint before a Magistrate alleging 
that B has fabricated false accounts for the purpose of 
filing false suits in Court but no suits are actually filed 
on the date of complaint — The faot that subsequent 
to the entertainment of the complaint the aooused files 
a suit in the Civil Court will not deprive, the Criminal 
Court of jurisdiction to try the oomp'ainant in aocor- 
dance'with law. (Vol. 80) 1943 Nag 8*27 (828) : ILR 
(1944) Nag 238: 45 Cri L Jour 175 ♦(Vol. 3) 1916 
Mad 73 (73,75): 39 Mad 677: 16 Cri L Jour 721 
(DB). 

, [See *Is6 (Vol. 30) 1943 Lah 31 (33) : ILR (1942) 
hah 675 : .44 Cri L Jour 305 (DB).] 

[3] Where on the date, when the Criminal Court 
takes cognizance of a complaint, proceedings with 
reference to which the offence has been committed, 
have, already been started in another Court, then clause 
(b) applies and and the complaint of the latter Court is 
necessary, although the proceedings in Court are subse- 
quent to the commission of the offence. (Vol. 30) 1943 
Nag 827 (828) : 45 Cri L Jour 175 : ILR (1944) 
Nag 238 ♦(Vol. 27) 1940 Sind 209 (210) : T L R (1940) 
Kar 414 : 42 Cri L Jour 141 (DB) ♦(Vol. 26) 1959 
Bom 129 (137): 40 Cri L Jour 579 (DB) ♦(’37) 1987 
Mad W ft 870 (871). 

[4] The mere fact that the proceedings in the Court 
are withdrawn by the parties without being heard by the 
Court is no ground for holding that the clause does not 
apply. (VolV l9) 1932 Bom 185 (186, 187): 56 Bom 
218 : 3:3 Cri L Jour 386 (DB). 

[See also (’13) 14 Cri Tj Jour 289 (290) (Cal).] 

: [5] Complaint made to police — Police putting up 

aooused before Court— Accused discharged — Offence of 
laying false charge is committed in relation to a procee- 
ding in Court. (Vol. 82) 1945 Mad 461 (462). 

- [6] * A persom charges another, before J police, accusing 
him otiheft — Police put up accused for trial before 
Court , of Session which trios and finds the case to be 
false— A subsequent comp'aint under S. 211, Penal 
Cpde, cannot .be entertained unless it is by the Csartof 
Session or by the Court to which it is subordinate. 
(Voir* 14} 1927. Cal 478 (478, 479) ; 28 Cri L Jour 524 
(^ ♦ r (Vol* U) 1924 Rang 211 (211): 26. Cri L 

^s&temeot recorded, under S. 164 of the Code 
J J made In relation to trial before another 
21)1984 Lah 981 (982) ; 10 Lah 
m *NVol. 20) 1933 Mad 767 
(TO) : 35 Gi^|iOJf*Sr5aa (JKB) ♦(Vol. 20) 1953 Mad 

m (126) : WftdPQm 




to the trial in the Court of Session. (Vol 19) 
Mad 494 (494, 495) :> 55 Mad 536 : 33 Cri L Joe 
(DB) *(Vol. 18) 1981 Mad 778 (779) : 88 Cii L Jo 
55 Mad 178 *(Vol. 4) 1917 Lah 308 (308): 191 
Re No. 29 Cr : 18 Cri L Joor 887 (DB). 

[See however (’69) 2 Beng L R App Cr Si 
(DB).] 

[9] it is indispensable under danse (b) thi 
offence must have in some manner affected the { 
dings In Coart or designed to affect .them, or « 
light in the coarse of snoh proceedings, and an i 
oommiited long after the termination of the proee 
is outside the scope of the danse. (Vol. 19) 1932 
290 (291) : 55 Mad 581 : 88 Cri L Jonr 788 »(V< 
1931 Lah 105 (106) : 32 Cri L Jonr 647 * (Vc 
1933 Pat 88 (89) : 16 Pat 575 : 89 Cri L Jon 
(DB). 

[10] Trial in a Court of Sessions— Doc 
exhibited on behalf of defence bat executant of 
ment is neither a party nor a witness in the oaa 
is there anything to suggest that he intended 
that document in Court— Seotion does not app! 
Court cannot order his prosecution for parjn 
forgery. (Vol. 11) 1924 Cal 986 (987) : 25 Cri I 
1095 (DB). 

[11] An offence committed in trial Court is 
mitted in relation to proceeding of appellate 
(Vol 18) 1981 All 706 (707) : 53 All 799: 88 
Jour 285 (DB) *(’18) 14 Cri L Jour 47 (47) : 3 
90 *(’13) 14 CriL Jour 82 (82) (DB) (Cal) * p 
1916 Pat 97 (98): 1 Pat L Jour 298: 18 Cri L 
185 (DB) *(Vol. 6) 1919 Pat 189 (191) : 20 Cri ] 
202 *(’81) 2 Weir 160 (168). 

[See also (Vol. 24) 1987 Sind 198 (195) : 88 
Jour 1002 (DB).] 

(See however (Vol. 6) 1919 Mad 1132 (1184 
Mad 737: : 19 Cri L Jour 483 (DB).] 

8. Offence under Section 211. Penal Code, 
committed io relation to proceeding in Conn 

Sub-section (1), clause (b) applies only whe: 
offence is committed in or in relation to proceed 
Court. (Vol. 26) 1989 Rang 148 (148): 40 Cri L 
432 *(Vol. 26) 1989 Sind 65 (65, 66) : ILR ( 
Kar 388: 40 CriL Jour 461 (DB) *(Vol, 25) 
Sind 218 (215) ; 40 Cri L Jour 12 : I L R (1989 
241 (DB), 

[2] Offence under S. 211 Penal Code — Where 
is only a false charge of complaint to the polio 
there are no farther proceedings in Court dans 
does not apply. (Vol. 28) 1941 Mad 579 (580) : 4 
L Jonr 640 *( Vol. 1.7) 1980 All 818 (819): 82 « 
Jour 814 *(’07) 8 Cri L Jour 896 (397): 80 A 
*(’10) 11 Cri L Jonj 87 (891 : 87 Cal 250 (DB) * 
6 Cal 582 (583) (DB) * (»05) 2 Cri L Jow 66 
1905 Pun Re No. 12 Cr * ( ’70) 1870 Pun Re No, 1 
p. 30 (81) (FB) *(Vol. 15) 1928 Nag 17 (19): 23 
L R 186 : 28 Cri L Jow 934 * (’08) 8 Cri L Jon 
(850) : 4 Nag L B 136 * (*97) 1 Weir 120 (120) 
* (Vol. 4) 1917 Low Rnr 65 (66): 8 Low. 
Bui - 584: 18 Cri L Jour 758 * (Vol. .21). 
Rang 40(41): 35 Cri L Jour 8Q2, 

[8] The fact that Subsequent to the institotic 
tire prosecution by \the police, the, aoowjed repeats 
charge made in a statement /to the police bef 
Magistrate, aanpdt make the provisions of this ,se 
applicable so: as -to require the complaint of 
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1928 Bom 22 (23): 29 Cri L Jour 225 (DB) * {Voi. 
■21) 1934 Pat 573 (574) : 13 Pat 789 : 36 Cri L Jour 
200 (DB) *(Vol 19) 1932 Pat 152 (154) : 11 Pat 155 : 
-33 Cri L Jour 153 (DB) *(Vol.2l) 1934 Rang 21 (23) : 
35 Cd L Jour 1259 *(’94) 1894 Rat 704 (705) (DB). 

[Bat see (Yol 14) 1927 Cal 95 (96): 53 Cal 824: 
28 Cd L Jour 86 (DB).] 

[4] Where a person charges several persons before 
the Police, bat the police pat up for trial before the 
43ourt only some of them, the complaint of the Court 
is not necessary for prosecuting the complainant under 
S.211, Penal Code, in respect of the other persons not 
sent up for trial. (Voi. 19) 1932 Mad 363 (368) : 55 
Mad 611 : 3E Cd L Jour 479 (FB) *(Vol. 15) 1928 
Lah 259 (262) : 9 Lah 408 : 29 Cd L Jour 605 (DB) 
*(VoI. 11) 1924 Ail 779 (780) : 46 Ail 906 : 25 Cd L 
Jour 1239 (DB). 

[Bat see (T2) U Cd L Jour 702(703) (DB) (All).] 

[5] Person making a false report of dacoity to 
police — Police instead of proceeding on this report 
prosecuting certain persons under S. 324, Penal Code— 
This charge also failing — There is no objection to the 
informer being prosecuted under S. 182, Penal Code, on 
a complaint by Police in regard to his false report of 
dacoity — A complaint by Court is not necessary. (Voi. 
17) 1930 Oudh 414 (415). 

[6] Complaint preferred to police investigated and 
brought to notice of Magistrate by police who report it 
to be false under S. 173 of the Gode^ Clause (b) does 
not apply. (Vo). 26) 1939 Sind 65 (65) : I L R (1989) 
Kar 388 : 40 CdL Jour 461 (DB) *(Vol. 25) 1938 
Sind 213 (215) : 40 Cri L Jour 12 : I L R (1989) Kar 
241 (DB) *(’S4) 7 Mad 292 (294) (DB) * (’81) 8 All 
822 (827) (DB) * (1900) 4 Cal W N 351 (352) (DB). a 

[7] Police finding on investigation that information 
or complaint made to it is false and bringing it to 
notice of Magistrate, who thereupon ^orders police to 
stop farther investigation, or to remove the case from 
hie, or makes enquiry into truth of police-report either 
himself or. through another Magistrate— ft is not 
•necessary that complaint under S. 211 need be filed by 
Magistrate under clause (b). (Voi. 21) 1934 Mad 175 
(176) : 85 Cri L Jour 698 (DB) * (T2) 18 Cri b 
Jour 480 (480) (DB) (Mad) *(’12) 13 Cri L Jour 904 
(905) (DB) (Bom) * (Yol. 3) 1916 Cal 593 (594) : 43 
Cal 1152 : 18 Cri L Jour 13 (DB) * <’C6) 3 Cri L Jour 
125 (126) : 33 Cal 80 (DB) * (’08) 7 Cri L Jour 338 
(389) (DB) (Cal) *(»13) 14 Cri L Jour 387 (388) (DB) 
(Cal) *(Yol. 11) 1924 Pat 789 (790): 25 Cri L Jour 
670. 

[But see (Yol 28) 1936 Lah 288 (288) : 37 Cri L 
Jour 426 *(Vol. 83) 1946 Bom 7 (11) : 47 Cd L Jour 
321 (DB).] 

[8] Accused person arrested by police on charge' of 
‘Cheating — Subsequently, after investigation, police 

* Imported the case to be false and asked Magistrate to 
discharge accused -Magistrate discharged accused— 

field that Magistrate's order was a judicial order and 
Magistrate's complaint was necessary for prosecution 
Of informant under S. 211, Penal Code. (Yol. 28) 1941 

* Bom "294 (296) : 42 Cri L Jour 814 (DB). . . 

Offence under S. 211, Penal Coda-*- No complaint 
.£| inquired by cl. (b) of S. 195 —Magistrate cannot, 
summon aooused «- Subsequent proceedings are void; 
^J^1947 Pat 64(65;. , , 


[10] Magistrate taking cognizance of the offence 
upon police-report — He should not order prosecution of 
complainant under S- 21 1 , Penal Code, without giving 
him an opportunity to substantiate the charge — But 
objection on the ground of failure to give such an 
opportunity should be taken before trial — After trial 
conviction will not be considered to be vitiated on that 
ground. (Voi. 12) 1925 Pat 708 (710) : 26 Cri L Jour 
893 (DB) * (Voi, 16) 1929 Pat 650 (651) : 8 Pat 734: 
30 Cri L Jour 1144 (DB) * (Yol. 17) 1980 Pat 622 
(628) : 9 Pat 126 : 81 Cri L Jour 984 (DB) * (Voi. 21) 
1934 Rang 21 (28, 24) : 35 Cri L Jour 1259. 

[See (*96) 22 Bom 596 (600) (DB).] 

[11] Person complaining to police and also repeating 
complaint in Court before police take action under S, 
211, Penal Code— Clause (b) applies— Prosecution cinder 
S. 211 cannot be instituted without complaint of Court. 
(Yol. 83) 1946 Bom 7 (10) : 47 Cri L Jour 821 (DB)* 
(Yol. 26) 1939 Nag 226 (227) : 40 Cri L Jour 688' * 
(Voi. 4) 1917 Cal 593 (594): 48 Cal 1152: 18 Cri L 
Jour 13 (DB) * (Yol. 14) 1927 Mad 851 (852) : 28 
Cri L Jour 849 * (Yol. 12) 1925 Pat 483 (484) r 4 Pat 
323 : 26 Cri L Jour 889 (DB) * (Voi. 15) 1928 Rang 
254 (255) : 6 Rang 578 : 30 Cri L Jour 342 * (Yol. 3) 
1916 Upp Bur 18 (19) : 2 Upp Bur Rul 95 : 17 Cri L 
Jour 177 * (Yol. 16) 1929 Sind 115 (117) : 23 Sind L 
R 225 : 35 Cri L Jour 399 (DB) * (Yol. 16) 1929 Sind 
132 (134, 135) : 23 Sind L K 285 : 30 Cri L Jour 732 
(DB) * (Yol. 19) 1932 Pat 152 (154) : 11 Pat 155 : S3 
Cri L Jour 153 (DB) * (Yol. 19) 1982 Cal 383 (883) : 
38 Cri L Jour 514 (DB). 

_ [See however <*X2) 18 Cri L Jonr 576 (577): 1 Upp Bur 
Rul 184 * (Voi. 3) 1916 Cal 867 (869): 43 C a 1173: 
17 Cri L Jour 146 (DB).] - ; 

[12] Comp 1 amt made to policie by a certain person 
repeated in Court by some other person — Person making 
report to police can be regarded as having committed 
offence fn relation to a proceeding in Court. (Voi, 27) 
1940 Sind 209 (211) : 42 Cri L Jour HI : I I* R (1940) 
Kar 414 (DB), 

[13] No complaint by Court should be made without 
disposing of complaint of person charged, in accordance 
with law, and giving him opportunity to substantiate 
complaint. (Yol. 19) 1932 Cal 583 (383) : 33 Cri L Jonr 
514 (DB) * (’87) 14 Cal 707 (711, 712, 716, 717, 720) 
(FB) * (Yol. 6) 1919 Pat 530 (531) : 20 Cri L Jour 389 
* (’02) 2 Weir 167 (168) (DB) * (Yol. 19) 1932 Cal 
287 (288) : 38 Cri L Jonr 406 (DB). 

[U] The following cases hold that, where a com- 
plaint made to police is repeated before the Court, there 
is no bar to a prosecution for giving false information 
to the police, under 8. 182, Penal Code, or for laying a 
false charge before the police. (Yol. 11) 1924 All 187 
(187): 46 All 43: 25 Cri L Jour 729 * (Yol. 15) 
1928 All 765 (766) : 51 All 882 : 29 Cri L Jour 938 * 
(Yol. 6) 1919 All 159 (159) : 29 Cri L Jour 114 * (Voi. 
11) 1924 All 779 (780, 781): 46 All 906: 25 Cri L Jom* 
1239 (DB) * (Voi. 19) 1982 Oai 511 (511): 59 Cal 
334 : 33 Cri L Jour 631 (DB) * (Voi. 80) 1943 Lah 31 
(33) : I L R (1942) Lah 675 : 44 Cri L Jour 505 (DB)* 
('12) 13 Cri L Jour 578 (579) (FB) (Low Bur) * (Yol. 
18) 1931 Rang 12 (14): 8 Rang 499: 82 Cri L Jour 
202 (DB) * (Yol. 8) 1921 Low Bur 43 (43, 44): II 
Low Bur Rul 48. 

[15] The following cases hold that, where a com- 
plaint made to police is repeated before the Court the 
prosecution should be for the graver offence under S. 
211. Penal Code, and that complaint under 8. 182; 
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alone, oannot be taken cognizance of, as it amounts to 
an evasion of the provisions of clause (b) of this section. 
(Vol. 18) 1931 Mad 702 (703, 704) : 54 Mad 1018 : 32 
Cri L Jour 1215 (DB) * (Vol. 83) 1946 Bom 7 (12) : 47 
Cri L Jour 821 (DB) * (’13) 14 Cri L Jour 491 (492, 
498) (DB) (Bom) * (Vol. 26) 1939 Nag 226 (227): 

40 Cri L Jour 688 * (Vol. 26) 1939 Sind 274 (275) : 

41 Cri L Jour 8 (DB) * (Vol. 15) 1928 Rang 254 (255): 
6 Rang 578 : 30 Cri L Jour 342 * (Vol. 15) 1928 Rang 
243 (244) : 29 Cri L Jour 1044 * (’12) 13 Cri L Jour 
576 (577) : 1 Upp Bur Bui 134 * (Vol. 10) 1928 Rang 
185 (186) : 24 Cri L Jour 755. 

[16] Where before the complaint is repeated to a 
Magistrate, the police have already launched a prosecu- 
tion under S. 182. Penal Code, the prosecution need not 
be quashed merely because the complaint is afterwards 
repeated to the Court and an oSence under S. 211 is 
thereby committed. (Vol. SO) 1948 Lah81 (33) : 1L R 
(1942) Lah 675 : 44 Cri L Jour 305 (DB). 

[17] Where a complaint is made to Court, clause (6) 
applies, although the oomplaint is subsequently investi- 
gated by police. (Voi. 13) 1926 All 618 (614): 27 
Cri L Jour 1014. 

[18] Complaint preferred to Court— Order for pro- 
secution under S 211, Penal Code, should not be passed 
•without disposing of oomplaint in accordance with law. 
(Vol. 24) 1987 Sind 209 (210, 211) : 31 Sind L R 429 : 
38 Cri L Jour 951 (DB) * ('96-97) i Cal W N 452 
(453) (DB) * (1900) 27 Cal 921 (924, 925) (DB) * 
(’12) 13 Cri L Jour 482 (483) : 40 Cal 41 (DB) * (Vol. 
13) 1926 Bom 284 (285, 286) : 27 Cri L Jour 740 (DB) 
(’09) 9 Cri L Jour 152 (154) (Lah) * (Vol. 6) 1919 Pat 
496 (495) : 20 Cri L Jour 396 (DB) * (1900) 1900 All 
W N 189 (190) * (Vol. 19) 1932 Sind 7 (8) : 25 Sind 
L R 841: 38 Cri L Jour 109 (DB) * (’07) 6 Cri L 
Jour 340 (341) (All) * (Vol. 11) 1924 Bom 321 (321) : 
48 Bom 360 : 25 Cri L Jour 930 (DB) * (’82) 8 Cal 435 
(438) (DB) * (’ll) 12 Cri L Jour 539 (541) : 1912 Pun 
Be No. 2 Cr * (’87) 1 Weir 188 (188) * (Vol. 11) 
1924 Nag. 115 (115) : 24 Cri L Jour 959 * (’01) 4 Oudh 
Cas 127 (182) * (Vol. 18) 1926 Pat 400 (400) : 5 Pat 
447 : 27 Cri L Jour 704. (DB). 

[19] The Court should not dismiss complaint merely 
oh basis of poKoe-report of investigation without giving 
complainant an opportunity to substantiate his com- 
plaint, espsoially where he impugns investigation. (’82) 
8 Cal 435 (488) * (’07) 6 Cri L Jour 42 (42. 48): 29 
All 587 * (Voi. 7) (192Q) Ail 125 (125) : 21 Cri L Jour 
416 * (’87) 10 Mad 232 (285, 286) (PB) * (’84) 7 Mad 
189 (190) PB) * (Vol. 14) 1927 Pat 402 (403) : 28 Cri 
L Jour 639 * (’93-1900) 1893-1900 Low Bur Bui 377 
(877) * (934900) 1898-1900 Low Bur Rul 542 (542) * 
S,C..Qudh94 * (Vol. 14) 1927 Cal 17.5 (176) :. 28 . .Cri 
1) Jour 152 (DB) *-(f872)'8 Bang t-R App 11 (12) 
(DR) * (fol, 1§) 1929 Pat 92 (92) :■ 30 0*0. Jour 545. 

vi^nfseef82) 1882 AH WN-1 (1).] ' 

Cte.. j ' 1 ' Is ' “ 

j,g,a«t, bound to. examine all- witnesses of 
; it is competent to dismiss the com- 
‘itof the Cede. (Voi. 17) 1930 Cal 515 
: 1055:.i58 Cal 846 (DB) * (>Q2) 
, ir ,-.^-,^297X (DB) *.(’07) 6- Cri L Jour 
258 (259) (tM)-*-(VeU t) 1915 1 Mad 229 (230, 288) : 
8.8 Mad MHWk. 18 grl J. Jour 271, iDB) * (Vqi, 6).1919. 

Vm*, ;* J V "•* 



[21] Petition containing allegations against a St 
nate Judge sent to Governor through District C 
District Judge, in view of the petition being addre 
Governor, only dealing with it a 3 an adrainis 
matter — Allegation, if it -is false, does not cor 
oflenoe committed in or in relation to a proeeedi 
Court. (Vol. 25) 1938 Pat 83 (89) : 16 Pat 51 
Cri L Jour 314 (DB). 

9. Prosecution for giving or fabricating fals 
deuce. — [1] For the applicability of this section 
ofience of fabricating false evidence, it is necessa 
the evidence must have been fabricated for the p 
of a proceeding in Court but it is not necessary 
should have been actually used in such proc< 
(Voi. 25) 1938 Cal 677 (679) : 40 Cri L Jour 450. 

[2] Objest .of the conspiracy was to make a 
claim in a Court and to obtain a decree on 
object to commit an offence under S. 471, Pena! 
or to fabricate false evidence— S. 195 applies a 
S. 196-A. (Vol. 34) 1947 Sind 49 (53). 

10. Offence under Clause (b)— Whether the ol 
should be a party to the proceeding in Coat 
Provided the ofience is committed in, or in r 
to, a proceeding in Court, clause (b) will apply all 
the offender is not himself a party to the proa 
(Vol. 31) 1944 Sind 130 (133): 46 Cri L Jour 97 ( 
(Vol 28) .1941 Mad 576 (576): 42 Cri L Jour 
(Vol. 27) 1940 Sind 209 (211) : 42 Cri L Jour 14. 
R (1940) Kar 414 (DB) *(Vol. 25) 1938 Cal 677 
40 Cri L Jour 450 * (Vol. 24) 1987 Sind 198 
38 Cri L Jour 1002 (DB) * (Voi. 23) 1936 Ra 
(372) : 37 Cri b Jour 1008. 

[2] A complaint of the Court is necessary f 
seoution of a person who is alleged to* have cat 
instigated the filing of a false complaint in 
(Voi. 12) 1925 Rang 321 (321): 3 hang 80S : 

L Jour 4 (FB) * (Vol. 11) 1924 Rang 369 (37t 
Cri L Jour 262 * fl2) 18 Cri L Jour 527 (528) 
(Bom) * (Vol. 17) 1930 Cal 671 (672) ; 81 Cri 
1145 (DB) * (Vol. 17) 1980 Cal 515 (520) :.i 
346 : 81 Cri, L Jour 1055 (DB) * (VoL 3) 193 
108 (104) : 18 Cri I, Jour 554 (DB). _ 

[See however (*93) 2 Cal W N cliv (cliv)J 

It. Offences committed by a party to a proc 
in respect of a document produced or given in e? 
-Sub-section (1), clause (c). — [1] A document i 
. to be forged produced in Court— Offender not a 
to proceeding in Court— Provisions of the section 
apply. (Voi. 4) 1917 Ail 354 (354): 18 Cri : 

- 563. : ■ - 

;[2] It has been held, in the following case, ti 
ofauee only applies to offences, committed in or i 
tion to a proceeding in Court. (Vol. 18) 1931 A 
(447) £ 53 Ail, 804 : 32 Cri L Jour 11-05 (SB), - 

[3] A contrary view is taken in the following 
087) 1937 Mad W N 887 (888), 

12. “ By a party to any proceeding in any C 
—[1] Any of the offences mentioned in clause (e) 
mitted by a person, not a party to a proceeding in 
— The section does r not a$,piy~ Complaint of a 
not necessary for taking cognizance of the offence, 
32) 1945 Pat 362 (368): 24 Pat-174 : 47 Cri b joi 
(DB) *{VoL 24) im Bom 14 (14) : 58 Cri b Jo 
(DF) * (Vol, 23): 1988 Rang 369 ($7% 8 7BK * 
b Jour 1008 '* (Vol. 2) 1915 Mad 1033 (1081 
Mad W: 16 Cri/D Jouf 797 (DB) * f 09) l0 
(497] : 32 All 74 (DB) * (Voi. 22 

hto lM dftiV 5 m -i tatar. w n mn - in m 
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Cri L Jour 564 (DB) * (Vol. 8) 1921 Sind 48 (49) : 15 
Sind L R 149 (DB) * (Vol. 4) 1917 Cal 85 (35) : 18 Cti 
L Jour 839 (DB) * (Vol. 18) 1929 Lah 125 (126): 
29 Cri L Jour 1061 * (’ll) 12 Cri L Jour S7 (88) (Low 
Bur) * (Vol. 16) 1929 Mad 115 (117) : 30 Cri L Jour 
469 * (Vol. 21) 1984 Bom 306 (806) : 35 Cti LJosr 
1403 (DB) * (Vo!. 27) 1940 Lah 292 (297) : 41 Cri L 
Jour 843 (DB). 

[See however (’98) 18 Bom 581 (585) (DB).] 

[2] Offender not a party to the proceeding but abetting 
commission of offence by party — No complaint of Court 
is necessary. (Vol. 15) 192S Lah 787 (791).' 10 Lab. 
442; 30 Cri L Jour 485 (DB) * (Vol. 21) 1984 Sind 78 
(78) : 35 Cri L Jmr 1251 (DB) * (Vol. 21) 1934 Mad 
316 (817) : 57 Mad 632 : 35 Cri L Jour 780 (DB). 

[But see (Vol. 24) 1937 Sind«193 (195) : 38 Cri L 
Jour 1002 (DB) * (Vol. 21) 1934 Mad 316 (317): 57 
Mad 682 : 35 Cri L Jour 780 (DB).] 

[8] Offence mentioned in clause (c) committed by 
several persons, but only one of them is a party to pro- 
ceeding in Court— There is no bar to the Court taking 
cognizance of the offence against non-parties otherwise 
than in the manner prescribed by this section. (Vol. 15) 

1928 All 21 (22) : 28 Cri L Jour 986 * (Vol. 4) 1917 
Cal 121 (122): 18 CriL Jour 901(DB) * (’ll) 12 Cri L 
Jour 101 (101) (DB) (Cal) * (Vol. 15) 1928 Lah 787 
(791): 10 Lah 442 : 80 Cri L Jour 485 (DB) * (Vol. 

16) 1929 Lah 785 (786) : 81 Cri L Jour 589 * (Vol. 16) 

1929 Mad 115 (116 117) : 30 Lii L Jour 469 * (1907) 
6 Cri L Jour 181 (182): 30 Mad 226 (DB) * (Vol. 12) 
1925 Rang 28 (29) : 2 Rang 874 : 26 Cri L Jour 295 
(DB) * (Vol. 12) 1925 Rang 195 (196) : 8 Rang 48 : 26 
Cri L Jour 500 (DB) * (Vol. 12) 1925 Rang 296 (298, 
299) : 8 Rang 95 : 26 Cri L Jour 1329 (DB) * (Vol. 
21) 1984 Sind 78 (78) : 35 Cri L Jour 1251JDB). - • 

r See however (Vol. 16) 1929 Mad 21 (25): 5*86 Cri L 
Jour 822 * (’10) 11 Cri L Jonr 868 (369, 870) (Bom).] 

[4] Clause (c) applies also to a case where the com- 
mission of the offence is anterior to the offender becom- 
ing a party to a proceeding in Court. The proper test 
to be applied for the purpose of determining the appli- 
cability of the clause to see whether the offender is or 
has been a party to a proceeding in any Court not on 
the date of the commission of the offence but on the 
date when the Criminal Court i3 invited to take cogni- 
zance of the offence. (V cl. 5) 1913 Cal 792 (798) : 44 
Cal 1002: IS Cri L Jonr 522 (DB) * ('10) 11 CriL 
Jour 280 (280) (DB) (Cal) * (Vol. 12) 1925 Lah 266 
(266) : 5 Lah 550 : 26 Cti L Jour 587 * (’87) 1987 Mad 
W N 92 (93) * (’87) 1987 Mad W N 887 (888) * (Vol. 

17) 1930 Mad 869 (870): 82 Cri L Jour 219 * (Vol. 19) 
1932 Rang 139 (140, 141) : SS Cri L Jour 919 * (Vol, 
19) 1932 Sind 90 (91) : 26 Sind L R 73 : 33 Cri L Jour 
452 (DB) * (Vol. 4) 1917 Nag 198 (199) : 18 Cri L 
Jour 1001 * (Vol. 28) 1936 Bom 221 (222) : 87 Cri L 
Jour 814 : 60 Both 756 (DB) * (Vol. 24) 1987 Bom 
14 (14) : 38.;Cri L Jour 149 (DB). 

- [But see (Vol. 3) 1916 Cal 711 (712); 16 Cri L 
-Jonr 617 (DB) * (1902) 4 Bom L R 268 (270) (DB) * 
(Vol. 24) 1937 All 714 (716) : 89 CriL Jour 38 : 1 L R 
(1937) All 799 (DB) * (Vol. 18) 1931 Ali 443 (447) : 
32 Cri L Jour 1105 ;53 All 804 (SB) (Impliedly over- 
iririing (Vol, 3) 1916 All 299 (802) : 17 Cri L Jour 289 : 
(if All 169 (t>B))*{Vol. IS) 1926 All 80 (38) : 26 Cri 
SlSfcur 14?5 : 48 All 60) * (1912) IS Cri L Jour 863 
pS>:'34 Ail 654 (DB).] 


[o] The clause does not apply when offence is commit- 
ted subsequent to termination of proceedings in Court, in 
which the offender has been a partly) (’40) 1940 Mad 
W N 865 (?67) * (Vol. 19) 1932 Mad 290 ( 291) : 55 
Mad 531 : 33 Cri L Jour 788 * (Vol. 17) 1980 Cal 278 
(280) : 31 Cri L Jour 1205 (DB). 

[See also (Vol. 8) 1921 Cal 433 (488,484) (DB).] 

[ 6 ] A comp'ainant in a criminal case being a prose- 
cutor is a party to the proceeding in Court, and a 
eomp'aint of the Court disposing of the case is neoes- 
sary for prosecuting him for the offence of forgery 
under S. 467, Penal Code. (Vol. IS) 1926 All SO (82, 
83) : 48 All 60 : 26 Cri L Jour 1485. 

[7] A claimant filing a claim in insolvency before 
Official Assignee is a party to insolvency proceedings 
—Complaint of Insolvency Court is necessary for 
raking cognizanoe of any of the offences referred to in 
the section— Complaint by Official Assignee, is not 
enough. (Vol. 7) 1920 Mad 218 (219) : 43 Ma 1 1 : 20 
Cri L Jour 193 * (Vol. 1) 1914 Mad 474 (477) : 37 
Mod 107 : 13 Cri L Jour 241. 

[8] The guardian or next friend of a party to a 
proceeding is not himself a patty to such proceeding. 
(Vol. 31) 1944 Mad 528 (523) : 46 Oci L Jour 161 : 
I L R (1945) Mad 157 * (Vol. 24) 1937 Bom U (14)]: 
38 Cri L Jour 149 (DB). 

18. “In respect of a document produced or given 
In -evidence in such proceeding.”— [1] Document in 
respect of which offence is committed not produced or 
given in evidence in a proceeding in Court — Clause (c) 
does not apply. (Vol. 7) 1920 Lah 89 (90) : 21 Cri 
L Jour 7. 

[2] The word "or” between the words "produced" 
and “ given in evidence ” shows that the two things 
are disjunctive. (Vol. 29) 1942 Sind 62 [si) : 43 Cri 
L Jour 612 : I L R (1942) Kar 12 (DB) * (Vol. 16) 
1929 Pat 60 (63) : 30 Cri L Jour 236. 

[8] The term "produced" has been held to mean 
produced lortbe purpose of being tendered in evidence 
or for some other purpose. (’07) 6 Cri L Jour 78 (79) 
(DB) * (’12) 13 Cri L Jour 6(7){DB) (Cal) *(’97) 
1897 Puo Re No. 12 Cr. p. 29 (81, 32) (DB). 

[4] Document handed over to Judge by party but 
Judge returns it without taking it on file, or rejects it 
as being inadmissible in evidence owing to want of 
stamp or registration— Document is produced within' 
the meaning of the section. (Vol. 12) 1925 Bom 467 
(469) : 49 Bom 799 : 27 Cri L Jonr 251 (DB) * (”86) 
1886 Rat 242 (242) (DB) (C»3e under old Code). 

[5] Document sent for from the file of another 

Court and used by pleader in arguments and referred 
to in judgment— Clause (c) applies, to the ease. (Vol: 
5) 1918 Cal 792 (793) : 44 Oal 1002 : 18 Cri 1 L Jour. 
522 (DB). . 

[6] Document produced in Court— Document need 
not be eonsidered or anted upon by Court. (’02) 29 Oal 
887 <888, 889)(DB) * (Vol. 16) 1929 Cal 203(204) : 
30 Cri L Jour 656 (DB). 

[73 Doeument produced before arbitrator in a 
reference made in a pending suit — Document filed in 
Court by arbitrator along with award and thus becoming 
part of ths Court reoords— Document is produoed 
within the meaning of the section although if is not 
considered by the Court. (’07) 6 Cri L Jour 331 <332} 
(DB) * (Vol, 1) 1914 Lah 263 (253) : 15 Cri L Jour 
358 : 1914 Fun Re No. 3 Cr. (DB). 

340 A.M. 
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[S] Forced JGcv-ment u^i in ° ,i enquiry by a poliets- 
o dicer under S. 202 **i the Code —Prod act on oii 
dolmens id in, or »n relate *ci to. proceeding o l Magis- 
tral \7 net hjs dilute 1 enquiry. (VoS. *2Ji 19B4. Pat 
156 (1H) : 3 j Cri L Jour 1309. 

[9] Document, aliened to be forgc-d Vim^y mant'oned 
in the arifida. /it a c to do':armnts. but not actually prat 
into Court Held that, pjov:aion« ot this clans*' do not 
imply, notwithstanding fmsber fact that document- 
ha3 been inspected by opposite party and baa even been 
filed in the Court iranskircr’s o^iico for translation in 
accordance with rules. fVol. 10) 1923 Mad 130 (137) : 
45 Mid 928 : 24 Otj b Jour 310 { lEi ►). 

[10] Document not actually produced m Court 
because of its custody with Registrar but relied rpon in 
the list of documents filed by party — Court has also 
called ior its production from Registrar— Held, c!an*o 
(c) applies to the cause. (Vob 4) 1917 Nag 198 (199) : 
18 Cri L Jour 1001. 

[11] Pro 1 notion contemplated is that of original 
.and not of a copy of ih j document — Prosecution under 
S. 47!, Penal Code, started for having used forged 
entries in support of a claim in a Court by producing 
certified copies of such entries - Prosecution is not bad 
for want of comp’aint under this section. (Voi. 12) 
1925 On dli 413 (4141 : 29 Oudh Cas 1 : 26 Cri L Jour 
929 * (*05) 2 Cri L Jour 653 ((154, 655) : 8 Oudh Cas 
313. 

[12] Production of a certified copy of a forged 
document in Court is user of forged original, punishable 
under S. 471, Penal Code— Prosecution under S. 471 is 
bad if there ha ro complaint by Court. (Voi. 19) 
1932 Sind 90 (91) : 26 Sind. L K 73 : 33 Cri L Jour 452 
(DB). 

[18] Clause (c) applies to documents produced in 
Court whether by party who U alleged to have com- 
mitted the offence or by any one else. (Voi. 12) 1925 
Bom 433 (434) : 49 Bom 608 : J.1 Cri L Jour 69 (DB) 
* (Voi. 29) 1942 Sind 62 (64) : 43 Cri L Jour 612 : 
1LR (1942) Kar 12 (DB). 

[But see (Voi. 7) 1920 Pat 147 (148, 149) :5 Pat 
L Jour 135 : 21 Ori L Jour 272 (DB)J 

[14] Where the criminal Court lias taken cognizance 
of an offenoe, e pr., forgery, the production of the 
document alleged to be forged subsequent thereto in a 
Civil Court will not make the section applicable so as to 
necessitate a complaint of the Civil Court. (Voi. 24) 
1937 Lah 238 (239) : 38 Cri L Jour 581 * (Voi. 16) 
1929 Cal 633 (634) : 56 Cal 1041 : 31 Cri Tj .Jour X25 
(DB). 

[15] Document produced before committing Magist- 
rate by accused in a prosecution relating to the 
document under S. 218, Penal Code— Complaint of 
Magistrate is not necessary for trying accused in the 
Court of Session on a charge of forgery under S. 465. 
Penal Code, in respeot of the same document. (Voi. 19) 
1932 Bom 545 (546, 549) : 56 Bom 48S : 34 Cri L Jour 
357 (DB). 

[16] Where the Magistrate lias takon cognizance 
of the offences of cheating and criminal misappropri- 
ation, he is also entitled to take cognizance of the 
offence of forgery which is alleged to be part of the 
same transaction and which came to light during the 
proceedings before him, although the forgery is m 
respect of a document given in evidence in, such 
proceedings. (Voi. 26) 1939 Sind 222 (224) : I L B 
(1940) Kar 95 : 40 Cri L Jour 818 (DB). 


[17] Whore a document alleged to be forged is not 
produced by a party in the civil suit filed on'the basis 
of such document because the suit has been withdrawn 
the subsequent production oi the document, as rj e J 
order ox the Co art, in a proceeding started after the 
disposal of the suit on an app'ioation for ordering 
prosecution cannot be regarded as produced within 
the meaning ox the section. (Voi. 10) 1923 Alad 
136 1137, 140) : 45 Mad 928 : 24 Cri L Jour 340 
(KB). 

[18] .Proceedings pending — Document alleged to be 
forged produced in the piocvedings though only as aa 
annexure to a report by a guardian— The clausa 
applies. (Voi. 14)1927 Nag 181 (188,189): 28 Cri 
L Jour 388. 

14. v,r Of any offence described in S. 463 ”~ 

Glause Cia^e (e) wril apply to an offence 

under Ss 466, 467 and 468 ox the Penal Code as they 
area * offences de-m’ibsd in fc\ 163. (Voi. 6) 1919 Pat 
551 (553, 55D : 20 Cri L Joar 630 * P74; 3874 Rat 83 
(83) (DU) * « V Y,1. 2?) 1940 3w<J 100 (101) : 1 L tf 
(19 hU Kar 435: 41 i^ci L Jour 861 (DB) * (*37) 
1937 Mai W N 92 (98) * (Voi. 24) 1937 Pe d h 67(69): 
33 Cri L Jour 748 * {Voi. 2} 1915 A U 21 (22) : 16 
Cri L Jour 203 * (Voi. 3) 1916 Cal 711 (712) : IS 
Cri L Jour 617 (DB) * (Voi. 12) 1925 Lah 266 (266) ; 

5 Lah 550 : 26 Cri L Jour 537 * (Voi. 12) 1925 Nag 
337 (338) : 26 Cri L Jour 1115 * (Voi 13) 1928 Oudb 
4S5 (488) : 1 Luck 523 : 27 Cri L Jour 969 * {*12) 13 
Cri L Jour 35 (36, 37) : 36 Mad 387 (DB) * (Voi. 20) 
1933 Cal 481 (481 ) : 34 Cri L Jour 526 (DB). 

[2] Clausa (c) does not apply to an offence under 
S. 474 as it is not an offenoe described in section 483. 
(Voi. 10) 1923 Mad 136 (140) : 45 Mad 928 : 24 Cri 
L Joar 340 (FB) * (Voi. 2) 1915 Cal 596 (596) : 16 Cxi 
L Jour 309 (DB). 

[See however (Voi. 14) 19*7 Mad 1060 (1080) : 28 
Cri L Jour 225,] 

15. Who can make a complaint under clauses (b) 
and (c). — [13 it is only the Court in or in relation to 
whose proceedings the offenoe is committed, or the 
Court to which such Court is subordinate within the 
meaning of sub*s. (3), that is competent to make a 
complaint in respeet of the offences mentioned in 
clauses ( b ) and (c). No other Court can complain. 
(Voi. 7) 1920 Sind 49 (49) : H Sind L R 69 : 21 Cri 
L Jour 787 * (1900-02) 1 Low Bur Rul 47 (48) * (’78) 
2 Bom 653 (653) (DB) * (*70) 1870 Rat 31 (31) (DB) 
* ('02) 1902 All W N 9 (9, 10) * (Voi. 21) 1984 Oudh 
344 (346) : 8 Luck 638:35 Cri L Jour 824 ^ (’08) 9 
Cri L Jour 180 (181) (All). 

[2] District Judge exercising powers of a District 
Registrar, cannot, in his capacity as a Judge, make a 
complaint in respect of an offence committed before 
him in his capacitv ns Registrar. (Voi. 10) 1923 All 
175 (175) : 24 Ori I Jour 747 * (Voi. 5) 1918 All 329 
(829) : 40 All 144 : 19 Cri L Joar 201 (District 
Magistrate cannot complain gua Magistrate for offence 
committed in his capacity as Collector). 

[See however (*01) 23 Ah : 249 (251).] 

[3] Allegation against presiding officer of a Court of 
his having committed an offence in or in relation to a 
proceeding in his Court — Alleged offence being one 
which falls under clause (b) or clause (c) of this section 
—Complaint in the writing of Court, to which his 
Court is subordinate, would be necessary for taking 
cognizance of the offenoe. (Voi. 25) 1938 Pat 83 (86) : 

‘ 16 Pat 571 ; 39 Cri L Jour 814 (DB). 
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[4] The complaint should b8 filed by the Court, i.e., 
the presiding Judge of the Court, and not by any other 
subordinate officer of the Court. ('07) 6 Cri L Jour 
160(161} {DB)(Ca»)* (Voi. 1) 1914 Mad 474(476): 

87 Mad 107 ; 13 Cri L Jour 241 * (Vol. 7) 1920 Mad 
218 (219) : 48 Mad 1 : 20 Cri L Jour 193 * 
(Vol. 5) 1918 Mad 460 (461) : lb Cri L Jour S92 * 

(Yol. 22) 1935 Bom 158 (i60) : 59 Bom 345 : 36 Ci i L 

Jour 1005 (DB). 

[5] Successor in office is competent to make a oom- 

plaint in respect of offence committed before his 
predecessor. (Vol. 27) 1940 Lah 292 (297) : 41 On L 
Jour 848 (DB) * (Vol 8) 1921 All >10 (*2l0) : 22 Cri 
L Jour 6b0 * (Vol. 11) 1924 All 770 (771) : 46 
All 851 : 25 Cri L Jmr 1277 * (’10) 11 Cri L Jour 
407 (410) : 37 Cal 642 (SB) (Overruling 5 Cri L Jour 
398 (Fb) ; 35 Cal 114 and 4 Cri L Jour 209) * (T2) 
13 Cri L Jour 201 (2u2) : 39 Cal 463 (DB) * (Vol. 13) 
1926 Lah 305 (306) ; 7 Lah 108 : 27 Cri L Jour 776 * 

(Voi. 16) 1929 Mad 510 (§11) : 80 Cri L Joar 966 * 

(Vol, 4) 1917 Nag 138 (136) : 14 Nag L R 16 : IS Cri 
L Jour 1015 * ( Vol. 14) 1927 Pat 327 (328)- : 28 Cri L 
Jour 643 * (Vol. 12) 1925 Kang 195 (197) . 3 Rang 48 : 
*26 Lri L Jour 500 (DB) * (’ll) 12 Cri L Jour 521 
(523) (Upp Bur) * (Vol. 22) 1935 Mad 673 (679) : 58 
Mad 954 : 36 Cri L Jour 895 (DB). 

[See (Vol. 25) 1933 Pat 83 (88) : 16 Pat 571 : 39 
Ori L Jour 314 (DB).] 

[6] Successor in office is competent to continue the 
proceedings for making a complaint under S. 476 
which have been started by the predecessor. (’10) 11 
Cri L Jour 438 (439) (All) *(Vol. 9) 1922 Lah 479 (480) : 
23 Cri L Jour 451 * (Vol. 6) 1919 Mad 896 (897) : 20 
Cri L Jour 172, 

[But see (’ll) 12 CM L Jour 68 (69) (DB) (Lah),] 

[7] Presiding Judge cannot, after he ceases to hold 

office, make a complaint as he is no longer the Judge of 
the Court. (Vol. 14) 1927 P a t 327 (328) : 28 Cri L 
Jour 643 * (Vol. 11) 1924 All 770 (771) : 46 Ail 
851 : 25 Cri L Jour 1277 * (’04) I Cri L Jour 596 
(597). . * 

[See however (Voi, 4) 1917 All 214 (215) : 39 All 
297 : 18 Cri L Jour 303 (DB) * (Vol. 7) 1920 All 
177 (179) : 42 A1L649 : 21 Cri L Jour 746.] 

[8] Court, before which offence was committed, 
abolished, but reinstated, -with modifications, in -the 
territorial jurisdiction, two years later— Held that,, 
there was no such continuity as to make the Court ' 
reinstated the same, as the one that ceased to exist. 
(Vol. 3) 1916 Mad 1007 (1007) : 16 Cri L Jour 787 
(DB). 

. [9] Offence of perjury committed before Sessions 

Judge of A brnedabad —Subsequently a portion of 
territory subject to his jurisdiction was transferred to 
newly constituted Sessions Judge ,qf Kaira— Held that 
Judge of Kaira, though having territorial jurisdiction 
% e ver the person accused of perjury, had no power to 
^aake a com plaint regarding offence aommiited before 
$ 5 &ge of Ahmedabad. (Vol. 14) 1927 Bom 47 (48): 

Cri L Jour 49 (DB). 

, '^10] In the following case perjury was alleged to be 
l$§g$mitted before a first -class Magistrate and pending 
^fe^eefiings for prosecution of the offender under S.478 
wmmjW transferred and was succeeded by a Magistrate 
class powers, it was held that, the District 
W8tS to make the eomplaint. 


(Vo). 5) 1918 Bom 244 (245): 42 Bom 190 : 19 Cri JL 
Jour 832 (DB). 

[11] High Court, in the exercise of its revisional 
jurisdiction, calling for the proceedings in the lower 
Court — High Comt can make a complaint in respect of 
an offence committed in relation to such proceedings— 
In such a case the offence can be regarded as committed 
in or in relation to proceeding in the High Court. 
(Vol. 24) 1937 Sind 193 (195) : 38 Cri L Jour 1002 (DB)* 

[12] Offence committed in, or in relation to the pro- 
ceeding in the High Court — Complaint made by Deputy 
Registrar is valid as he being the principal officer of 
the Jidical Branch of the High Churfi office is deemed 
to be an officer appointed to file complaints a 3 contem - 
plated in el. (b) of sub-s. (1) of this section. (Vol. 27) 
1940 Nag 410 (411) : 41 Cri L Jour 697. 

[13] Several Judges presiding over the same Court — 
Any one of the Judges can order a complaint to be filed, 
with regard to an offence, committed in relation to the 
proceedings of the Court (Vol. 24) 193 7 Mad 716 
(717) : 38 C:i L Jour 871 : I L R (1937) Mad 612 (DB) 

* (Vol. 12) 1925 Bom 436 (438) : 49 Bom 710 : 26 Cri 
L Jour 1189. 

[14] Sessions Judge can make a complaint in respect 
of an offence committed before the Additional Sessions 
Judge. (Vol. 18) 1931 Cal 190 (191, 192) : 58 Cal 1117 : 
32 Cri L Jour 842 (DB). 

[See however (Vol. 30) 1943 Cal 103 (104) : 44 Cri 
L Jour 332 : I L R (1942) 2 Cal 456 (DB).] 

[15] It has been held that, the sirpanch of a Pan- 
chayat Court cannot make a complaint under this section 
when he has not been a member of the Bench of the 
Panchayat Court before which the offence was com- 
mitted. (Vol. 23) 1936 Nag 273 (276):ILR (1937) 
Nag 145 : 38 Cri L Jour 380. 

[16] Case transferred for disposal from one Court to 
another— Transferee Court that tries and disposes of 
the case, is competent to compiain for an offence com- 
mitted in relation to proceedings in that Court'. <Vol. 13) 
1926 Cal 788 (789) : 53 Cat 488 : 27 Cri L Jour 648 
(DB) * (’12) 13 Cri L Jour 484 (485) : 39 Cal 1043 
(DB) * (Vol. 17) 1930 Mad 192 (192) : 31 Gii L Jour 
986 * (Vol. 13) 1926 Sind 215 (218) : 20 Sind L R 90 : 
27 Cri L Jour 780 (DB) * (Vol. 18) 1931 Oudh 417 
(418) : 7 Luck 222 : 33 Cri L Jour 160. 

[See however (Vol. 27) 1940 Lah 292 (297) : 41 Cri 
L Jour 843 (DB).] 

[17] The transferring Court which merely takes cog- 
nizance of the case or issues process, cannot make Vie 
complaint. (1902) 5 Cal W N 35(86} (DB). 

[18] Attempt to fabricate -false evidence made in a 
proceeding pending before Magistrate at OasAtrans- 
ferred to Magistrate at S who tries and disposes pf tha 
case— It Is the latter that should make the complaint 
although the offence waB not actually committed before 
him, (Vol, 21) 1934 Bom 185 (186) : 35 Cri L Jour 
848 (DB). 

[Bat see (Vol. 9) 1922 All 233 (234) : 28 Cri L Jour 
60S.] 

[19] District Magistrate withdrawing a case to his file 
and disposing of it himself— A complaint for an offence 
committed in relation to proceedings in that cease 
should be tiled by him and not by Magistrate, who 
originally took cognizance of the oa?e. (Vol.'lfi) 1929 
Cal 724 (726) : 31 Oti L Jour 430 (DB). 



2716 


[THE CODE OEj CRIMINAL PROCEDURE, 1S9S 


[S. 195] 


S. 195 (contd.) 

[20] Plaintiff first instituted a suit in Court A and 
obtained a ceoiee only for a portion claimed, and 
subsequently tiled a fresh suit in Cmrt B and obtained 
an ex parte decree fraudulently in respect of portion 
disallowed by Court J — Court £ should complain for 
an o«ence under S. 210 Penal Code. (Vol.12) 1925 
Lab. 524 (525) : 6 Lab. 445 : 26 Cri L dour 1588. 

[21] A claim ba®ed on a deed was made before a 
subordinate Judge bat the claim suit was disposed of 
by the Munsif, and by the District Judge on appeal 
field that subordinate J idge was competent to 
comp'ain for an o fence respecting the sale deed under 
S 206, Penal Code, as the offence was committed in 
order to prevent a sale of t lie. property attached by him 
and, therefore, was m relation to proceedings in his 
Court, {’04) 1 Cri L Jour 706 (70i). 

[22] Case is transferred to another Magistrate not 
for disposal, but for enquiry and report - Enquiring 
Magistrate is i ot competent to prefer a complaint with 
regard to the offence committed in the course of the 
enquiry. (Vol. 3) 1916 Oil 867 (s<$») : 43 Cal 3 73 : 17 
Cri L Jour 146 (DP) * (1900) 4 Cal W N 366 (367) 
<DB) * (’09) 10 Ui L .Tour 424 (426) : 32 All 30 (DB). 

[But see (’09) 9 Cri L Jour 293 (296) (DB) (Cal).] 

16. " Court ”, meaning of— Sub-section (2).— 

[1] Two tests should be Applied in order to see whether 
a particular officer is a Court : 

{a) authority to take evidence on oath, and 

(b) authority to give a final decision in the matter. 

(Vol. 22) 1935 Mad 673 (677) : 36 Cri L Jour 895 ; 
58 Mad 954 (DB) * (1912) 13 Cri L Jour 723 (730) : 
36 Mad 72 (DB) * (Vol. 30) 1943 Cal 574 (577) : 44 
Cri L Jour 601 : ILR (1944) 1 Cal 192 (DB) * (Vol. 
27) 1940 Oil 266 (289) : I L R (1940) 2 Cal 14 : 41 
Cri L Jour 662 (DB) * (’07) 6 Cri L Jour 160 (161) 
(DB) * (Vol. S3) 1946 Bom 7 (11) : 47 Cri L Jour 321 
(DB) * (M3) 14 Cri L Jour 72 (73, 74) : 37 Bom 365 
(DB) (Do.). 

[2] ‘ According to the following cases for the purpose 
of deciding as to whether or not a particular officer is a 
Court within the meaning of the section it is not 
necessary to apply the test of having authority to give 
final decision in the matter. (Vol. 12) 1925 All 737 
(740, 741): 47 All 934 (DB) * (Vol. 18) 1931 Lak 
662 (663) : 12 Lah 391 : 32 Cri L Jour 1252. 

[3] Registrar or a Sub- Registrar under the Registra- 
tion Act ha3 no power to make a complaint under the 
section in respect of the offences mentioned. (Vol, 21) 
1934 Mad 316 (317) : 57 Mad 682 : 35 Cri L Jour 780 

* (’89) 12 Mad 201 (203) (DB) * {>9 3) 15 All 141 (143) 

* (Vol. 1) 1914 Bom 202 (202) : 16 Cri L Jour 106 (DB) 

* (’12) 13 Cri L Jour 845 (845) (DB) (Bom) * (’09) 9 
Cri L Jour 54 (55) : 11 Oudh Cas 358 * (VoL 11) 1924 
Pat 128 (130) : 2 Pat 459 : 26 Cri L Jour 1482 (DB). 

[4] Tha word “ includes ” was substituted in 1923 
for the word a means ” wliieh occurred originally . 
Legislature must be taken thereby to have intended to 
widen the scope of the definition in this section, by 
including Courts other than Civil Criminal or Revenue 
Courts referred to in S, 476. (YoL 12) 1925 All 737 
(740): 47 All 934 (DB) (Per SuJaiman J.) * (YoL IS) 
1926 AH 30 (32) : 48 All 60: 26 Cri L Jour 1485 * (Vol. 
27) 1940 Cal 286 (290) : I L R (1940) 2 Cal 14 : 41 Cri 
L Jour 662 (DB) * {V oL 27) 1940 Nag 184 (184) : 
41 Cri L Jour 376 * (VoL 18) 1931 Lah 662 (663) : 32 
Lah 391 : 82 Cri L Jour 1252. 


[But see (Vol. 12) 1925 All 737 (741) : 47 All 9«u 
(DB) (Per Daniels J.).] 

[5] A compliant was made under this section by an 
Honorary Magistrate, whose term of office had expired 
at the time of the complaint, though it had not expired 
when the proceedings under S . 476 Lad been started 
before him— Held, that, the defect was only an irregula- 
rity in the complaint curable under S. 537. {Vol 2g\ 
1936 Pat 316 (349) : 15 Pat 26 : 37 Cri L Jour 893 
(DB). 

[6] The folio wirg have been held to be Courts 
within the meaning of this section and S. 476 : 

(a) An Election Commissioner. (Vol. 22) 1935 
Mad 673 (678, 679) : 58 Mad 954 : 36 Cri L Jo ur $95 
(DB). 

[See however (Vol. 12) 1925 All 737 (740) : 47 Ml 
934 (DB).] 

(b) An Income-tax Collector. (Vol. 1) 1914 Bom 138 
(141) : 38 Bom 642 : 15 Cri L Jour 581 (FB) (Over- 
ruling (1900) 4 Cri L Jour 34) * (’06) 3 Cri L Jour 
128 (130) • 1905 Pun Re No. 44 Cr. (DB) * (Vol. 1) 
1914 Oudb 114 (114) : 15 Cri L Jour 2 * (Vol. 17) 1930 
Rang 201 (202) : 8 Rang 25 : 31 Cri L Jour 793 * 
(’09) 10 Cri L Jour 395 (397, 402): 3 Sind LR 66 
(DB). 

(c) Divisional officer, hearing an appeal under the 
Income-tax Act. (*1*2) 13 Cri L Jour 723 (730. 733) : 
36 Mad 72 (DB). 

(d) A Collector, acting under S. 09 and S. 70, 
Bengal Tenancy Act. (Vol. 5) 1918 Cal 927 (928) : 45 
Cal 336 : 19 Cri L Jour 273 (DB) * (Vol. 8) 1921 Cal 
260 (260) : 48 Cal 1086 (DB). 

(e) Sub-Divisional Officer acting under S. 5S, Bengal 
Tenancy Act. (*13) 14 Cri L Jour 139 (140) : 40 Cal 
465. 

(s) Settlement Officer proceeding under Chapter X, 
Bengal Tenancy Act. (T8) 14 Cri L Jour 197 (204) : 
40 Cal 477 (PB). 

{g) Collector holding investigation under S- 14, Putni 
Regulation 8 [VIII] of 1819. (Vol. 21) 1934 Cal 457 
(458) : 61 Cal 792 : 35 Cri L Jour 946 (DB). 

(h) Deputy Tahsildar proceeding under Madras 
Act, 3 (III) of 1869 in connection with transfer of 
patta. (*01) 24 Mad 121 (123) (DB) * (Vol. 10) 1923 
Mad 87 (87) : 24 Cri L Jour 15 (DB). 

(i) Assistant Collector holding mutation proceedings. 
(Vol. 17) 1980 Oudh 58 (59) : 5 Luck 435 : 31 Cri L 
Jour 679. 

[See however (Vol. 2) 1915 Lab 250 (250) : 16 Cri 
L Jour 785 : 1915 Pun Re No. 18 Cr.] 

(j) Collector acting in pursuance of powers conferred 
under section 70 of the Code of Civil Procedure. (Vol. 
4) 1917 All 59 (60) : 39 All 91 : 18 Cri L Jour 307. 

[See however (Vol. 2) 1915 All 283 (284) : 16 Cri L 
Jour 457 : 37 AH 334.] 

(k) M amlatdar in Bombay. (Vol. 23) 1936 Bom 
221 (221): 37 Cri L Jour 814: 60 Bom 756 (DB) * 
(Vol. 1) 1914 Bom 232 (232) : 39 Bom 310 : 16 CriL 
Jour 99 (DB). 

[Q Tribunal formed under the Calcutta Improve- 
ment Act, 1911. (Vol, 5) 1918 Cal 932 (983) : 45 Cal 
585 : 19 Cri L Jour 315 (DB). 

(m) District Judge acting under S, 22 of Bombay 
District Municipalities Act. (*18) 14 Cri L Jour 72 
■73, 74) : 37 Bom 865 (DB). 
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($*) Deputy Commissioner deciding revision applica- 
tion under rules framed under S. 240, Punjab Munici- 
pal Act. (1921) 22 Cri L Jour 525 (526) (Lah). 

ip) Assistant Registrar acting under R. 14 of the 
rules framed under S. 43 of the Co-operative Societies 
Act, 2 [II] of 1912. (Vol. 17) 1930 Mad 869 (870) : 32 
Cri L Jour 219. 

(р) Registrar of a Court of Small Causes enquiring 
into the question of service of summons under the 
Presidency Small Cause Courts Act. (Vol. 2) 1915 
Cal 105 (106) : 16 Cri L Jour 151. 

[But see (‘03) 27 Bom 130 (184) (DB).] 

(g) Registrar is a Court only when he is trying suits 
of the value of Rs. 20 or less under the powers invested 
under S. 14, Presidency Small Cause Courts Act. He 
13 not a Court when he is engaged on any other kind of 
duty. (Vol. 29) 1942 Mad 326 (827) : 43 Cri L Jour 
738 * (Vol. 29) 1942 Mad 737 (788) : 44 Cri L Jour 
144 : 1 L R (1943) Mad 600. 

(r) Magistrate recording a statement under S, 164 of 
the Code. (Vol. 22) 1985 All 341 (841) : 57 All 778 : 
-36 Cri L Jour 1505 (DB). 

($) Mukhtiarkar holding an enquiry in mutation 
proceedings is a revenue Court within the meaning of 
this section. (Vol. 27) 1940 Sind 100 (101) : I L R 
(1940) Kar 485 : 41 Cri L Jour 861 (DB). 

[7] The following have been held not to be Courts 
within the meaning of this section and S. 476 : 

(а) District Judge performing the functions under 

R, 55 of the rules made under the Burma Rural-Self- 
government Act (4 [IV] of 1921). (Vol. 27) 1940 
Rang 148 (149) : 41 Cri L Jour 687. 

(б) Governor in Council or a Member of the Council 
deposing of an appeal from an order of the Conservator 
of Forests in a Forest Department case. (Vol. 19) 
1932 Cal 390 (893) : 59 Cal 1238 : 35 Cri L Jour 6 j85 
(DB). 

(с) Debt Settlement Board. (Vol. 27) 1940 Cal 286 
|S|p) ; I D R (1910) 2 Cal 14 ; 41 Cri L Jour 662 -' 

[See also (Vol. 27) 1940 Nag 184 (184) : 41 Cri L 
■Jour 376.] 

(d) Appellate Officer under Bengal Agricultural 
Debtors Act, 7 [VII] of 1936. (Vol. 27) 194G Cal 454 
<454) r I L R (1940) 2 Cal 158 : 41 Cri L Jour 951 
<DB). 

(e) Chairman of a Municipality, scrutinizing a 
nomination paper under R. 17 (4) of the rules under 
the Bengal Municipal Act (15 [XV] of 198^1 and 

. rejecting it, and the District Magistrate, who hdfcrs an 
appeal from his decision under R. 20, are not Courts. 
{Vol. 30) 1943 Cal 574 (577) : 44 Off L Jour 601 : 1 1 R 
<1944)1 Cal 192 (DB), 

(/) Sub-divisional Magistrate making an order under 

S. 144 of this Code acts as a public servant and not as a 
Court. (’43) 9 Cut L Tim 95 (97). 

it * * * 

» [8] (For further information on the topic see A I R 
Commentaries on the Gode of Criminal Procedure 3rd 
.<1946) Edn.) 

Subordination of Courts— Sub-section (3).— 
The subordination of Courts generally for ‘the 
Wpn oses of the Code is dealt with by S; 17 and is 
^roerint fmitf that dealt with here. (Vol. 17) 1930 
.Sw $8 <655) : $2 Cri L Jour 2l0 (DB). 


[2] For purposes of Sub-s. (3) it is enough if an 
appeal lies from the decisions of the Court although the 
particular proceeding in respect of which the offence is 
committed is not appealable. (Vol. 17) 1930 All 407 
(407) : 31 Cri L Jour 898. 

[8] Where appeals lie from a decision of a Court 
to more Courts than one, the former is subordinate to 
the appellate Court of inferior jurisdiction. (Vol. 27) 
1940 All 7 (7) : I L R (1939) All 975 : 41 Cri L Jour 
227 * (Vol. 26) 1939 Ail 79 (81) * (Vol. 20) 1983 
Cal 192 (194) : 60 Cal 596 : 34 Cri L Jour 628 (DB). 

[4] In the case of a Civil Court from whose decree no 
appeal lies, it is subordinate to the principal Civil Court 
having ordinary original civil jurisdiction within the 
local limits of whose jurisdiction such Civil Court is 
situate, (Vol. 22) 1935 Mad 673 (679) : 58 Mad 954 : 

36 Cri L Jour 895 (DB). 

[See (’09) 10 Cri L Jour 454 (458) : 37 Cal 13 
(DB).] 

[See also (Vol. 22) 1935 All 573 (574) : 86 Cri L 
Jour 950.] 

[5] According to the following cases when a public 
servant is a Court he is subordinate to the appellate 
Court as defined in sub-s. (3) only when the offences 
are those mentioned in els. (b) and (c) but not in respect 
of offences mentioned in cl. (a) (Vol. 29) 1942 Oudh 50 
(53) : 43 Cri L Jour 50 * (Vol. 14) 1927 Pat 111 
(112) : 6 Pat 89 : 28 Cri L Jour 353 (DB). 

[See (Vol. 14) 1927 All 828 (828) : 28 Cri L Jour 547 
(DB).] 

[6] The following eases have held a different view. 

(Vol. 9) 1922 Bom 453 (454) : 47 Bom v 102 : 23 Cri 
L Jour 576 (DB) * (Vol. 6) 1919 Mad 610 (612) : 42 
Mad 64 : 20 Cri L Jour 78 (DB). ^ 

[7] Order of a subordinate Judge declining to make a 
complaint under clause (a)— 'Revision application 
entertained by High Court against the Order. (Vol. 
29) 1942 Cal 434 (435) : I L R (1942) 2 Cal 108 : 43 
CriL Jour. 410 (DB). 

[See also (Vol. 29) 1942 Cal 307 (308) : 43 Cri L 
Jour 636 (DB),] 

18. " Court to which appeals ordinarily lie — [1] 
The words “ Court to which appeals ordinarily lie ” in 
sub-s. (3) do not mean Court by which appeals are 
ordinarily heard. (Vol. 25) 1938 Lah 641 (642) : IL3 
(1938) Lah 188 : 40 Cri L Jour 140. 

[2] Sub-section (3) does not speak of appeals which 
lie in the particular proceedings. * (V ol. 29) 1942 Shad 
98 (99); 43 Cri L Jour 720: I LB (1942) Kar 64 
(DB). 

[3] District Munsifs are subordinate to District 
Judge. (Vol. 20) 1933 pat 179 (180) ; 34 Cri L Jour 
410 * (*98) 1898 Pun Re No; 16 Cr, p. 36 (36) * 
(1900) 1900 Pun Re No. 25 Cr, p 54 (55) (DB) * 
(>7l) 15 Suth W BCr. 352 (352) (DB). 

[See also (*84) 1884 All WN 57 (57) * (Vol. 8) 
1916 Lah 236 (237) : 17 Cri L Jour 238.] 

[See however (*86) 1886 Pun Re No, 34 Cr. p. 80 
(81) (DB) * (’91) 1891 Pun Re No. 10 Cr, p. 32 (34) * 
(-79) 1879 Pun Re No. 9 Cr. p, 26 (26. 27) (DB).] 

[4] Subordinate Judge, empowered to entertain 
appeals directly from decrees of Munsifs, by virtue of 
special notification under the sanction ol the Provincial 
Government, as required by Civil Courts Act of the 
particular province — Munsif^ is subordinate to 
Subordinate Judge, (Vol. 26) 1939 All 79 
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(81) ** (Vol. 3) 19I"> Mad li\)6 (1105, 1103) : 16 Cri 
L Jour 439 (OBj *■ {Yol.'U) 1915 Ah 69a (397) : 5^ 
All 85 (Dl>) # t'Vol. 5) 19*3 Lib. 400 (400) : 19 Cri 
L Jjar 97-5:1918 PaaR^Nj *3 Cr * (Vol. 16)1921 
Pat S67 (833) : 8 Pat 428 : 60 On L J:>ur 8J4 (DB), 

[5] District Judge is subordinate to the High Court. 
(*06) 4 Cri L Jouc 164 (1C5) : 29 Mad 122 (DB) *• 
(Vol, 10) 19*23 R ing 12 (15 j . 11 Lw Bur Rui 418 : 
24 Cri L Jour 511, 

[6] The Court ci Assistant Commissioner in Punjab 
is subordinate to Coiumisriiouef. (’75) 1875 Pun Re 
No. 5 Or, p. 7 (7) (SB). 

[See also (’36) 1386 Pun So Nj. 7 Cr. p, 13 (14) 
(DB).J 

[7] The Court of B> -pufcy Commissioner, in Lower 
Burma is subordinate to Commissioner. (‘93-1900) 
1893-1900 Low Bur Hu l 529 (530). 

[8] A Single Judge of High Court is subordinate to 
the Bench which hears appeals from bis judgment 
under the Letters Patent. (Vol 9) 1922 Bom 455 
(456) : 47 Bom 270 : 23 Cri L Jour 497 (DB) * 
(Vol. 5) 1918 Cal 850 (852, 853) : 44 Cal 816 : 18 Cri 
L Jour 497 (DB) * (Vol. 31) 1944 Mad 131 (183) : 45 
CnL Jour 464: XL R (1944) Mad 64B (DB) * (Yoi. 
9) 1922 Mad 495 (496) : 45 Mad 928 : 24 Cri L Jour 
78 (FB) * (’07) 5 Cri L Jour 28S (288, 289) (DB) * 
(’02) 12 Mad Ti Jour 408 (408) (SB). 

[But see (Vol. 4) 1917 All 474 (475) : 39 All 147 : 
17 Cri L Jour 537 * (’ll) 12 Cri L Jour 469 (470) (DB) 
(Low Bur).] 

[9] Revenue Courts are genera fly subordinate to the 
Board of Revenue to which appeals ordinarily lie. 
(1903) 26 Mad 139 (142), 

[See also (’02) 1902 Pun Re No. 8 Cr, p. 21 (21, 22) 
* (’91) 1891 Alt W N 82 (82) J 

[10] Assistant Collector acting under the Tenancy 
Act is subordinate to -she District Collector. (’95) 1895 
All W N 121 (121). 

[See also (’09) 9 Cri L Jour 180 (181) (Ail) * (’83) 
6 All 98 (101).] 

[11] Tahsildar holding mutation proceedings, is 
subordinate to Deputy Commissioner. (Vol. 22) 1935 
Oudh 113 (114) : 10 Luck 503 : 36 Cri L Jour 819 * 
(’ll) 12 Cri L Jour 109 (109^ (Alt). 


[See however (’07) 6 Cri L Jour 454 (456) • 30 An 
109 * (Vol. 4) 1917 Pat 342 (343) . IS Cri L Jour 759 


Cr. 


(’06) 3 Cri L Jour 121 (122) : 1903 Pun Re No. 


56 


[16] City Magistrate is subordinate to Sessions 
Judge. (’0*2) 4 Bom L R 750 (752, 753) (DB) 

[17] A first class Magistrate is subordinate to. 
Sessions Judge and not to District Magistrate. (Vol 9) 
1922 Bom 453 (454) : 47 Bom 102 : 23 Cri L Jour 576 
(DB) * (’90) 1890 Rat 511 (514) (DU) * (Vol. 2) 1915 
Cal 674 (674) : 16 Cri L J >ar 640 (DB) * (’O '; 7 Cci L 
Jour 301 (305) * (’ll) 12 O i L Jjul* 539 (oil) • 1912 
Pun Re No 2 Cr * (’02) 1902 Pun Re No. 7 Or TJ 19 
(20) (DB) * (1864) 1864 Suth WECr.il (4) * nW 
24 Cri L Jour 913 (934) (Pesh), 

[18] First class Magistrate is subordinate also to an 
Additional Sessions Judge because under S. 409 of the 
Cjde the latter is empowered to hear appeals to the 
Cjurt of Session. (Vol. 7) 1920 Bom 415 (416) - 
44 Bom 877 : 21 Cri L Jour 382 (DB) * (’13) 14 Cci £ 
Jour 195 [195, 196) (DB) (C il) * (Vol 6) 1919 Pat 362 
(363) : 20 Cri L Jour 603 : 4 Pat L Jour 374, 


[19] First class Magistrate is not subordinate to a 

Commissioner appointed under the Defence of India 
Act. (Vol. 8) 1921 Bom 3 (16) : 45 Bom 834 : *22 Cri L 
Jour 241 (FB). . 

[20] A second class Magistrate is subordinate to 
District Magistrate and nGt to a hrst class Magistrate 
who is specially directed by the District Magistrate to 
hear appeals from second class Magistrates under S. 407 
(2) of the Code. (Vol. 25) 1938 Lah 841 (642) : I L R 
(1933) Lah 188 : 40 Cri L Jour 140 * (Vol. 24) 1937 
Pat 176 (177) : 38 Cri L Jour 97 * (Vol. 11) 1924 
Mad 387 (888) : 47 Mad 229 : 25 Cri L Jour 215 (DB) 

* (Vol. 10) 1923 All 597 (597): 24 Cci L Jour 658 

* {‘03) 26 Mad 656 (659) (FB) (Impliedly overruling 
(1895) 18 Mad 487) * (’02) 1902 All W N 9 (10) 

* (Vol. 16) 1929 Oil 172 (173, 174): 56 CD 824: 
30 G:i L Jour 65s (DB) * (’03) 30 Cal 394 (396) (DB) 

* (Vol. 7) 1920 Lah 479 (479) * (’07) 5 Cri L Jour 432 
(433) : 3 Nag L R 50 * (Vol. 11) 1924 Oudh 239 (239): 
26 Oudli Cis 358 : 26 Cci L Jour 423 * (Vol. 17) 1980 
Pat 550 (555) : 32 Cci L Jour 210 (DB). 

[See also (Vol. 25) 1938 Lah 641 (842): X.LR 
(1988) Lah 1S8 : 40 Cci L Jour 140.] 


[See .however (1900) 2 Bom L R 536 (540) (DB).] £ 


[12] Under Agra Tenancy Act, 3 [III] of 19*26, an 
appeal lies under S. 243 from decree of a Collector to 
District Judge ; and hence the former is subordinate 
to the latter within the meaning of this section. (Vol. 
21) 1934 All 886 (887) : 35 Cri L Jour 1136 * (Vol. 17) 
1930 All 407 (407) : 81 Cri L Jour 898. 

[13] A Sessions Judge or an Additional Sessions 
Judge is subordinate to High Court. (Vol. 19) 1932 
Bom 551 (552) : 34 Cri L Jour 33 (DB), 

[U] Assistant Sessions Judge is subordinate to 
Court of Sessions. (Vol. 33) 1946 Pat 433 (436, 437). 

[15^ District Magistrate is subordinate to Sessions 
Judge. (Vol. U)- 1924 Mad 387 (388) : 47 Mad 229 : 
25 Cri L Jour 215 (DB) * (Vol. 1) 1914 Mad 50 (51) : 
15 Cri L Jour 409 (DB) * (’90) 1890 All W N 168 (169) 
* (’OB) 8 Cri L Jour 457 (459) (DB) (Lab) * (Vol, 4) 
1917 Lab 91 (93) : 1917 Pun Be No. 11 Cv : 18 Cri L 
Jour 298 * (Vol. 16) 1929 Nag 97 (98) : 25 Nag L R 1 : 
80 Cri L Joor 550 (f B)*, 


[21] Seoond ulass Magistrate is not subordinate to 
Additional Magistrate. (Vol. 25) 1938 Lab 641 (642) : 
ILK (1938) Lab 188 : 10 Cri L Jour 140 * (Vol. 24) 
1937 Pat 176 (177): 38 Cri L Jour 97 * (’31) 1931 
Mad 1194 (1195). 

19 Subordination where appeals lie to more than 
one Court — Proviso (as). —[1] A Subordinate Judge is 
subordinate to the District Judge and the High Court 
does not, by vi-tuc of having actually heard the appeal 
in tbo particular civil matter relating to the offence, 
become the superior Court within the meaning of the 
section. (Vol 26) 1939 Ail 79 (81) * (Vol. 23) 1936 
Pat 122 (122) : 87 Cri L Jour 413 * (’77) 2 Bom 481 
(489) (DB) * (1887) 11 Bom 438 (440) (DB) * (Vol. 
5) 1918 Cal 791 (791): 18 Cri L Jour 735 (DB) 
* (Vol. 14) 1 927 Mad 683 (684) (DB) * (Vol. 6) 1919 
Oudh 181 (181) : 22 Oudh Cas 189 : 23 Cri L Joor 
766 (DB) * (Vol. 5) 1918 Pat 312 (313) : 19 Cri L 
Jour 681 * (Vol. 18) 1931 Sind 163 (163): 25 Sind 
L R 196 : 32 Cri L Jour 1012 (DB) * (Vol; 6) 
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1919 AU 311 (311) : 20 Cri L Jour 211 (DB) * (Vol. 
10) 1923 Mad 504 (505) : 24 Cri L Jour 337 (DB) 

* (Vol 25) 1938 Pesh 83 (84) * (Vol. 9) 1922 Lah 
346 (347) : 24 Crl L Jour 383 (DB). 

[2] Subordinate Judge —Subordination is to the 
Court of District Judge and not to that of Additional Dis- 
trict Judge. (Vol. 32) 1945 Pat 322 (325) : 24 Pat 1 
(DB) * (Vol. 28) 1941 Pat 592 (593) : 42 Cri L Jour 
748. 

[See however (Vol. 21) 1934 Nag 236 (237 ) : 31 Nag 
LR90] 

[3] District Munsif in Punjab is subordinate to the 
Court of the Subordinate Judge which is the appellate 
Court of inferior jurisdiction; (Vol. 8} 1921 Lah 28 
(29, 39) : 2 Lah 57: 22 Cri L Jour 325 (DB) * (’26) 
27 Cri L Jour 75 (76) (Lah) * {Vol. 11) 1924 Lah 356 
(356) : 23 Cri L Jour 720. 

[See also ( J 40) 42 Pun L R 23 (25).] 

[ See however (Vol. 7) 1920 Lah 29 (30) : 21 Cri L 
Jour 495,] 

[4] Deputy Commissioner of Santhal Parganas is 
subordinate to the Court of Commissioner of Bkagalpur. 
f’03) 30 Cal 916 (917) (DB) (And not to High Court.) 

[5] North-West Frontier Province— Court of Judicial 
Extra Assistant Commissioner is subordinate to that of 
the District Judge for the purposes of this section. 
(Vol. 25) 1938 Pesh 83 (84). 

[6] A Special Judge invested with special powers 
under the TJ. P. Encumbered Estates Act is subordinate 
to District Judge and not to High Court. (Vol. 27) 
1940 AH 7 (?) : I L K (1939) All 975 : 41 Cri L Jour 

227. 

20. Subordination where appeals lie to a civil and 
also to a revenue Court— Proviso (b).— [l] Assistant 
Collector acting in a suit for recovery of revenue is 
subordinate to District Judge. (VoL 17) 1930 All 407 
(407) : 31 Cri L Jour 898. 

[See (Vol. 21) 1934 All 886 (887) : 35 Cri L Jour 
1136.] 

[2] Proceedings in execution in a. suit for arrears of 
rent are not appealable to District Judge and the fact 
that the decree in the suit is appealable to District Judge 
does not mafce revenue Court acting in execution pro- 
ceedings subordinate to District Court. ('12 ) 18 Cri L 
Jour 44 (46) : 34 All 197 (DB). 

21. Subordination of Civil Courts from whose decree 
no appeal ordinarily lies.— A provincial Small 
Cause Court is subordinate to District Court. (Vol. 22) 
1955 All 573 (574) : 36 Cri L Jour 950 * (Vol. 24) 
1987 Rang 52G (527) * (Vol. 4) 1917 Ail 405 (407): 739 
All 657 : 18 Cri L Jour 935 (FB) * (Vol. 5) 1918 Cal 
910 (910) : 18 Cri L Jonr 46 (DB) * (Vol. 4) 1917 Mad 
749 (749): 18 Cri L Jour 46 (DB) * (Vol. 21) 1934 
Nag 236 (236) : 31 Nag L R 90 : 36 Cri L Jour 851 

* (Vol. 61 1919 Pat 350 (353, 356) : 20 Cri L Jour 577 
(EB) * (Vol, 4) 1917 Low Bur ffe (86) : 18 Cri L Jour 

gat set 1*71) '6 Mad HOB 391 (193) (DB).] 

r Munsif or Sub-Judge functioning as a Small 
^ 0mm is subordinate to District Judge. (Vol- 9) 
Jdkfe 401 (401): 28 Cri L Jour 480 * (Voi. 4) 
fU&d 749 (749) : 18 Cri L Jour 46 (DB) * (Vol. 

> Oudh 713 (713) : 27 Cri L Jour 83 * (Vo!. 16) 
“l AIS 751-61: BT CM L Jour 205, 


[See also (Vol. 22) 1934 Nag 236 (237) : 31 Nag L 
R 90 : 86 Cri L Jour Sol.] 

[3] Pn sideney Small Cause Court is subordinate to 
High Court. (Vol 3) 1916 Cal 103 (104) : 43 Cal597: 
17 Cri L Jour 504 * (VoJ. 12) 1925 Mad 606 (610): 26 
Cri L Jour 801 : 48 Mad 395 (DB). 

[See (’10) 11 Cri L Jour 271 (273): 34 Bom 316 
(DB).] 

[4] According to prevailing practice of High Court 
of Calcutta appeal against order for prosecution by 
Small Cause Court lies to single Judge of High Court 
exercising original jurisdiction. (’10) 11 Cri L Jcur 
357 (359) : 37 Cal 714. 

[See also (Vol. 4) 1917 Cal 527 (529): 18 Ori L Jour 
793 (DB) ] 

[5] According to High Court of Madras Bench of 
High Court ^xerching appellate jurisdiction is com- 
petent to entertain and dispose of appeal against order 
for pro ecution by Small .Cause Court. (Vol. 12) 1925 
Mad 609 (610, 611) : 26 Cri L Jour 801 : 48 Mad 395 
(DB) * (’ll) 12 Cri L Jour 545 (546) (DB) (Mad). 

[6] Village Panchayat exercising jurisdiction in 
civil matters is subordinate to District Court. (Vol. 
30) 1943 Mad 419 (420) : I L R (1944) Mad 26 (DB) 

* (Vol. 29) 1942 Oudh 439 (440): 43 Cri L Jour 668 

* (Vol. IS) 1931 All 141 (142) : 52 All 1018: 32 Cri L 
Jour 558 * (Vol. 21)1934 All 216 (217): 35 Cri L 
Jour 1050. 

[7] Village Munsif acting under the Village Courts" 
Act, 3 [III] of 1892 ts subordinate to District Judge, 

( ’09) 10 Cri L Jour 437 (439) (All). 

[8] Mamlatdar in Bombay is subordinate to District 
Judge. (’03) 5 Bom L R 206 (207) (DB) * (’07) 6 Cri 
L Jour 225 (226) (DB), 

22. Abetment, conspiracy and attempt to^ommlt 
offence— Sub-section (4).— [1] The provisions of sub-s. 

(1) apply also to abetment, conspiracy arid attempt to 
commit offences mentioned therein. (Vol. 27) 1940 
Sind 100 (101) : I L R (1940) Kar 435 : 41 Cri L Jour 
861 (DB). 

[2] Prosecution in respect of a charge of conspiracy 
under S. 120 B read with 3. 193, Penal Code, requires 
complaint of the Court in or in relation to whose 
proceedings the offence is alleged to have been com- 
mitted. (Vol. 19) 1932 Cai 850 (856) : 33 Cri Ii Jour 
657 (DB). 

[3] In the case of a conspiracy or attempt to commit 
forgery, it is essential that the offender should he a 
party to the proceeding in Court aB required by clause 
<c) of sub-section (1). (Vol. 18) mi Cal 488 (441): 
58 Cal 727 : 32 Cri L Jour 883 (DB), 

23. Withdrawal of complaint field by a public ser- 
vant servant— Sub section (3). — [1] An appeal lies only 
against a eomp^dut preferred by a Court under S. 476 
in respect of -©Ifences falling within clause (6) and 
clause (c) of this section. (Voi. 14) 1927 All 571 
(571) : 49- Aft 742 : 28 Cri L Jour 543. 

[2] Where a public servant, whether he is a Court or 
not, files a complaint in respect of an offence falling 
under clause (u) of this section, there is no appeal. 
(Vol. 14) 1927 All 828 (828): 28 Cri L Jour 547 (DB) 

* (Vol. 18} 1931 All 630 (630) : 53 All 594 (DB);. 

[3] Sub-divisional Magistrate acting under clause] (a) 
of sub-s, (1) is subordinate to District Magistrate-— 
Application for withdrawal of complaint should be 
made to him and not to Court of Session tb whieb 
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196- No Com t shall cake cognizance of any offence punishable under Chapter 
Prosecution focofiLn- a [oi j IXA] of the Indian Penal Code (except section 127), or punishable 
ees against the state. under section 108A, or section 158A, oi* section 29 LA, b[or section 295 A3 or 
section 505 of the same Code, unless upon complaint made by order of, or under authority from, 
c [the Provincial Government or some officer empowered by the Provincial Government] in this 
behalf. 

[1882 — S. 193 ; 1872— S. 465; 1861— S, 186.] 

[a] Inserted by the Indian Election? Offences and Inquiries Act, 1920 (39 [XXXIX] oi 1920), S. 3. 

[b] Inserted by the Criminal Law (Amendment) Act, 1927 (25 [XXV] of 1927), S. 8. 

[c] Substitu ted by A. O. for li the Governor-General in Council, the Local Government, cr some officer 
empowered by the Governor-General in Council.” 

PROVINCIAL AMENDMENTS, 

BOMBAY 

In section 196, after che word and figures c S. 127 ’ the words and figures 1 and S. 171 F so far as it 
relates to the offence of personation 9 shalL be inserted. —Bom. Act XXIX of 1935 , S. & 


CENTRAL PROVINCES AND BERAB. 

Same as that of Bombay. 

N.W.F.P. 

Same as that of Bombay. 

ORISSA 

Same as that of Bombay. 

PUNJAB 

Same as that of Bombay. 


— C. P. and Bexar Act XIX of 1936 . S.& 
— N.W.F.P . Act VIII of 1938 , S. 2. 
— Begulatian No. IV of 1937 , S. 2 . 
—Pnnj. Act I of 1936 , 8. 2. 


S. 195 ( contd.) 

appeals ordinarily lie from his decisions as a Court, or 
to High Court. (Vol. 14) 1927 Pat 111 (112): 6 Pat 
39 : 28 Cri L Jour 853 (DB) * (Vo!. 21) 1931 Mad 473 
(474, 475) : 85 Cri L Jour 1134 : 57 Mad 1101 * (Vol. 
29) 1942 Cal 307 (808) : 43 Cri L Jour 636 (DB). 

[4] The sub-section does not empower a superior 
authority to make a complaint when the subordinate 
public servant has declined to do it. (Vol 211 1934 
Mad 478 (474) : 35 Cri L Jour 1134 : 57 Mad 1101. 

24. “Authority to which such public servant is 
subordinate ” — Sub-section (5).— [1] High Court, as 
being authority to which a District Judge or an 
Additional Sessions Judge is subordinate within the 
meaning of this sub-section, is competent to withdraw a 
complaint filed by the latter as public servant. (Vol. 
14) 1927 All 828 (828) : 28 Cri L Jour 547 (DB) 
* (Vol. 11) 1924 Oudh 402 (403): 25 Cri L Jour 
1127. 

[2] District Magistrate directed a complaint to bo be 
filed under S. 174, Penal Gode— High Court ordered 
the complaint to be withdrawan in exercise of its re vi- 
sional jurisdiction. (Vol. 15) 1928 Bang 296 (296) : 6 
Rang 529 : 29 Cri L Jour 912. 

25. Appeal.— [1] Na appeal lies from an order of a 
public servant under clause (a) af sub-s. (1) of this sec- 
tion refusing to file a complaint for an offence referred 
to in that clause. (Vo). 26) 1939 Mad 336 (386) : 40 Cci 
L Jour 568. 

26. Revision. — [1] Subordinate Judge declined to 
make a •complaint under sub-s. (1) clause (a) of this 
section in respect of an offence under S. 18G, Penal 
Code, alleged to have been committed against a peon of 
the Court while executing a process of the Court — 
High Court interfered in revision and sot aside order 
of Subordinate Judge, directing him to dispose 

-of the matter after taking into consideration observa- 
tions of High Court. (Vol. 29) 1942 Cal 434 (435) : 
I L R (1942) 2 Cal 108 : 43 Cri L Jour 410 (DB). 


27. Revision, whether lies against withdrawal of 
complaint under sub-section (5).— [1] A withdrawal 
of a complaint under sub-s. (5) is an administrative or 
executive act and hence not open to revision by the 
High Court. (Vol. 16) 1929 All 931 (932): 30 Cci L 
Jour 1159 * (Vol. 17) 1920 Pat 98 (101): 80 Cri L 
Jour 710 * (Vol. 25) 1938 Pesh ,9 (10) : 39 Cci L Jduc 
445. 

[2] District Magistrate summarily rejpeted applica- 
tion under sub-section (5) for withdrawal of a com- 
plaint preferred by joint Magistrate without giving 
notice or hearing applicant — Held that application was 
by wav of a judicial revision, and order was open to 
revision under S. 439. (Vol. 21) 1934 Mad 478 (474) 
57 Mad 1101 : 35 Cri L Jour 1134. 

[8] Where a Joint Magistrate has passed order 
withdrawing a complaint, the order of the District 
Magistrate in revision setting aside that order is passed 
as a Court and is open to revision by the High Coart. 
(Vol. 32) 1945 Mad 58 (58) : 46 Cri L Jour 421. 

28. Dismissal of complaint for non-compliance witk 
the section, whether bars a fresh and proper complaint. 
— [1] Where the Court dismisses a complaint on 
ground that the complaint does not conform, 
to the requirement of the section the dismissal 
does not operate as an acquittal by a Court of 
competent jurisdiction so as to bar a fresh and 
proper complaint in accordance with the section. 
(Vol. 15) 1928 Bom 143 (144) : 52 Bom 257 : 29 Cri 
L Jour 545 (DB) * (Vol. IS) 1926 Pat 302 (804): 5 
Pat 452 : 27 Cri h Jour 849 (DB) * (Voi. 14) 1927 
Sind 10 (12. 15) ; 21 Sind L R 1: 27 Cri L Jour 1105 
(DB). 

[See also (Vol. 24) 1937 Mad 301 (302, 803) ; 38 Cri 
L Jour 457 (FB).] 

-SECTION 196 — Synopsis. 

1. Scope and object of the section, 

2. Taking cognizance. 

3. tl Complaint made by order of, or under auSilo* 

, rity from, . . ’’ ^ 
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4. Signature on order o l sanction. 

5. Specification of section under which complaint 

is to be made. 

6. Proof of sanction. 

7. Who can sanction prosecution. 

8. Sanction not judicial faneticn. 

9. Form and contents of complaint. 

10. 'Want of sanction — Effect. 

11. Want of complaint — Effect. 

12. Fact*? of case amounting to offence requiring 

sanction as well as other offence — Effect. 

f . Scope and object of the section.— [1] Cognizance 
incases coming under this section can only be taken on 
a complaint sanctioned by the authorities mentioned in 
the section and cl. (b) and (c) of S. 190 have no appli- 
cation to such cases. (Vol. 6) 1919 Mad 963 (989) : 42 
Mad 180: 20 Ori L Jour 186 (DB) * (’ll) 12 Cri L 
* Jour 2 (8) (SB) (Cal). 

[2] Offence under R. 34 (6) (e) and (k) of Defence of 
India Act charged under R. 38 (1) (a) of that Act — 
Trial by Sub-divisional Magistrate on a report as 
required by R. 180 (1) of that Act— Objection that as the 
act constitutes sedition provisions of this section should 
be complied with cannot be taken. {Vol. 28) 1941 Mad 

. 368 (884) : I L R (1941) Mad 169 : 42 Cri L Jour 552. 

[ 3 ] Offences enumerated under this section are all 

offences against state either in its external or internal 
relations. (Tl) 12 Cri L Jour 217 (221, 222): 1911 
Pun Be No. 11 Cr. _ 

[4] Object of the section is to prevent the intrusion 

of unauthorized persons into state affairs and also to 
have such prosecutions instituted by the state itself. 
C97) 22 Bom (125) * (Vol. 10) 1923 Mad 828 (§28) : 24 
Cri Ii Jour 539 (DB) * (Tl) 12 Qn L Jour 286 (289) : 
88 Cal 559 (DB). : 

[5] This section must be construed strictly. (Vol. 6) 
1919 Mad 966 (969) : 42 Mad 180 : 20 Ori L -Jour 186 
(DB). 

[6] Discretion vesfed in the Government to initiate 
proceedings cannot be delegated or exercised by any 
other body or persons. (TQ) 11 Cri L Jour 458 (459) : 
$7 Cal 467 (DB) * (Vol. 9) 1922 Mad 126 (127): 23 
Cri L Jour 208 (DB) * (Vol. 5) 1918 Nag 248(251); 

[7] First prosecution failing or likely to fait owing 
to technical defect— Desirability of launching fresh 
prosecution may be decided on the same considerations 
of policy on which the first prosecution was instituted. 
(Vol. 7) 1920 Mad 928 (931, 932) : 42 Mad 885: 20 Cri 
L Jour 455 (SB). 

[8] Apprehension of the accused disseminating sedi- 

tious literature no longer existing the accused should 
be prosecuted for an offence after obtaining sanction 
under this section. (Vol. 15) 1928 Ail 344 (844, 345) ; 
^4R854: 30 Cri L Jour. 216. . * 

Jjgb) Cognizance under this section depends on 
Kyat (made- under' authority emanating from 
sources) while cognizance under S, 197 depend! 


on sanction. (’90) 1890 Pun Re No. 16 Cr. p. 33 (87) 
(DB) * (TO) 11 Cri h Jour 453 (460) ; 37 Cai 467 
(DB). 

[10] Decisions bearing on the interpretation of* 

S. 197 are not ipso facto applicable to the questions 
arising under this section as both are distinct from each 
other. (TO) 11 Cri L Jour 453 (460) : 37 Cal 467 
(DB) * (Tl) 12 Cri L Jour 217 (221, 222) 1911 Pun 
Re No. 11 Cr. 

[But see (’97) 22 Bom 112 (125) (Decision on S. 197 
was applied and followed in case Under S. 196).] 

[11] Provisions of Bengal Suppression of Terrorists 
Outrages Act, 1932, are controlled by S. 196. Cr. P.C. 

2. Taking cognizance. — [1] A complaint made 
under the sanction of the Government is not necessary 
for ordering a preliminary investigation under S. 155 
of the Code. (Vol. 19) .1932 Lah 581 (581): 33 Cri L. 
Jour 678. 

[2] A Magistrate can arrest a person under 8. 64 
even in respect of an offence mentioned in this section, 
and release him on bail, without a complaint made by 
order of the Government. (Vol. 26) 1939 Ail 682 (688 ) : 

I L R (1939) All 924 : 41 Cri L Jour 85. 

[3j Trial commenced on a sanction and complaint in 
respect of one offence — Facts proved amounting to a 
different offence — Fresh sanction and complaint speci- 
fically directed to the offence proved is necessary to 
proceed with the case. (Vol. 13) 1926 Rang 169 (171) : 

4 Rang 131: 27 Cri L Jour 1075 (DB) (Trial for 
offence under S. 121 A — Offence under -S.T24 A proved). 

3. " Complaint made by order of, or under authority 
from. . . . [1] It is enough if the institution of the 

complaint has been sanctioned by the authorities and 
sanction of the very words of the complaint is not 
necessary. (Vol. 6) 1919 Mad 968 (968) : 42 Mad 180 : 

20 Cri L Jour 186 (DB) * (’09) 9 Cri L Jour 180 (132) : 

$2 Mad 35 (DB) * (’08) 7 Cri L Jour 10 (13) : 85 Cal 
141 (DB). 

. [2] Sanction must be given in each case specifying 
the parson against whom the prosecution is to be 
instituted. (Vol. 19) 1930 Lah 81 (81): 31 Cri L Jour 
692 (DB) * (’08) 7 Cri L Jour 10 (14): 35 Cal 141 
(DB). , . . 

: : >4 ' 

[3] The sanction in each case must 1 specify the matter 
in respect of which a prosecution should be launched. 
(T2) 18 Ori L Jour 609 (649) (&B) 4Cal) *(Vol. 15) ^ 
1926 Rang 169 (171): 4 Kang 181: 27 Cal L Jour 
1075 (DB) (Sanction in respect of offence under g. 121 * 
—A cannot sustain prosecution under S. 124 A) , 

[4] Prosecution in resprect of distinct offence committed \ 
on one occasion cannot be made on the sanction in 
respect of a distinct offence committed in another 
occasion. (Vol. II) 1924 Rang 871 (372) : 26 Cri L 
Jour 245. 

[5] The presumption that official acts are regularly 

done may be applied and that the official makjmg the 
complaint is duly authorized to do so. (Vol. 25) 1988 
Mad 788 (760, 761) : 89 Cri L .Jour 93B * (.’08) 7 Cri 
L Jour 10 (15) : 55 Cal 141 (DB). ' 
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[61 Tim defer:: in a sanction due to Tie failure to 
address it to tome determinate person is only an 
irregularity which does not go to the root of the juris- 
diction. ^Vol. 10} 1923 Mad 329 (323) : 2% Cri L Jour 
539. 

[7] An order sanctioning a proseaciiort under this 
section need not be in anv particu'ar form. (Voi. 5) 
1913 Nag 248 (251) * (Vol. 12) 1925 Mad 106 (107): 
35 Cri L Jour 401 (D3) * {’97) 22 Bom 1L2 (150) 
(FB) * (’08) 7 Cri L Jour 10 {13} : 35 CU 341 (DBj. 

[8] A sanction of prosecution under the section must 

be expressed with sufficient particularity. (’08) 7 Cri 
L Jour 10 (13) : 35 Cal 141 (DB) * (’97) 22 Bom 112 
(12 i) (FB) [Bell a sanction forpros-scation for " certain 
articles ” appearing in a certain paper without specifying 
date was aafficHnt) * (Vol. 12) 1925 Mad 106 (107) : 25 
Cri L Jour 401 (Do.) * (T2) 16 Cri L Jour 609 (649) 
(SB) (Cal) {No rale as to degree of particularity but 
sanction should be clear as to the matter) * (Vol. 6) 
1919 Mad 968 (969) : 42 Mad ISO : 20 Cri L Jour 186 
(DB) (Do.) + (Vol. 10) 1923 Lak 333 (334) : 25 Cri L 

Jour 279 (Do.) * (Vol. 11) 1924 Rang 65 (66) : 25 CriL 
Jour 193 (Do.) * (Vol. 5) 1918 Nag 248 (252) (Order for 
complaint under S. 124 A in respect of a speech — 
Complaint filed in respect of certain passages occurring 
in the speech —Held that complaint was valid) * (Vol. 
33) 1946 Nag 173 (187, 183) : I L R (1946) Nag 126 
(DB) (Authority specifying offences under particular 
sections of I P C — Particulars of offences though not 
given, it is valid.) 

[9] An order for prosecution under this section need 
not be in writing, (*97) 22 Bom 112 (124) * (Vol. 5) 
1918 Nag 24B (251). 

[10] A sanction to prosecute may be communicated 
by telegram. (Vol, 7) 1920 Mad '9*28 (929): 42 Mad 
$85 : 20 Cri L Jour 455 (SB). 

[11] Any person can be ordered to make a complaint 
under this section. (’97) 22 Bom 112 (123) (FB) 
(Complaint by Oriental Translator to Government) * 
(Vol. 25) 1938 Mad 758 (760): 39 Cri L Jour 938 
(Police officer may be authorised) * ('09) 9 Cri L Jour 
108 (111) : 32 Mad 3 (DB) (Do). 

[12] As to the necessity of a previous aanotion for 
prosecution for an offence punishable under Penal Code, 
8. 161 or S. 165, see Prevention of Corruption Act, 
1949 (II of 1947), S. 6. 

4. Signature on order of sanction.— [1] An order of 
sanction need not be signed by the head of the Govern- 
ment himself but may be signed by any officer having 
authority to sign on behalf of Government* (Vol. 25) 
1938 Mad 758 (761) : 39 Cri h Jour 988 (Order signed 
by Chief Secretary held valid and sufficient) * (’10) 11 
Cri L Jour 453 (458) : 37 Cai 467 (DB) (Do.) * (Vol. 5) 
1918 Nag 248 (251) (DB) (Do.) * (Vol. 9) 1922 Cal 298 
(299, 300): 50 Cal 185: 24 Cri L Jour 111 (DB) 
(Order signed by Deputy Secretary held not sufficient). 

[2] A Court can take judicial notice of the signature 
of a gazetted officer who has signed an order for 
prosecution under this section. {See Evidence Act, 
S. 67). (Vol. 10) 1923 Mad 600 (600, 601) : 24 Cri L 
Jour 408 (DB). 


[3] A person signing an order for prosecution not 
being himself complainant need not be examined on 
oath in the case. (’08) 7 Cri L Jour 10 (16) : 85 Cal 141 


5* Spelfication of section under which complaint is 
to be made.— [1] The following are three views as to 
whether the section under this prosecution is sanctioned 
should be specified in the order ; — 

[a] Order should be for prosecution under specified 
sections and an alternative clause sanctioning prosecution 
under any other section which may be applicable is 
illegal. (TO) 11 Cri L Jour 453 (459): 37 Cal 467 
(DB) * (T*2) 13 Cri L Jour 609 (649) (SB) (Cal). 

M Section need not be specified provided the matter 
of complaint is clear. (TO) 31 Cri L Jour 588 (587) ■ 
4 Sind L R 55 (DB) * (Vol. 18) 1926 Rang 169 (171) : 
4 Fang 131 : 27 Cri L Jour 1075 (DB) * (Vol. 6) 
1939 Mad 968 (969) : 42 Mad 380: 20 Cri L Jour 186 
(DB). ( Per Napier, J.) 

[c] Section should be specified but sanction under 
two specified sections alternatively is not bad. (Vol 9) 
1922 Mad 126 (127) : 23 Cri L Jour 203 (DB). 

[2] Prosecution in respect of certain activities under 
S. 12 I P C and in respect of certain speeches under 
i24A IPC sanctioned — Prosecution in respect of 
speeches under S. 121 was held covered by the sanction. 
(Vol. 12) 1925 Mad 106 (106, 107) : 25 Cri L Jour 
401 (DB). 

[3] Prosecution under S. 124A sanctioned — Held 
that prosecution for abetment of offence under S. 124A 
was justified under the sanction. (’09) 9 Cri L Jour 130 
(182) : 32 Mad 35 (DB). 

6. Proof of sanction. — [1] The sanction of the 
Government for the prosecution must be strictly proved. 
(’72-92) 1872-1892 Low Bur Rul 889 (889). 

[2] A sanction communicated by telegram must be 
proved to emanate from the Government and no 
presumption can be made as to the person by whom 
the telegram was sent. (Vol. 7) 1920 Mad 928 (928, 
929) : 42 Mad 885 : 20 Cri L Jour 455 (SB). 

7* Who can sanction prosecution.— [1] Sanction 
issued by the Government must be tbe act of 
the Government as a body and not of a single 
member of it. (Vol. 7) 1920 Mad 928 (929) : 42 Mad 
*85 : 20 Cri L Jour 455 (SB). 

[2] No legal obligation is imposed by the Government 
of India Act imposed upon His Excellency the Governor 
to oonsuit his Ministers before sanctioning the prose- 
cution* (Vol. 25) 1938 Mad 758 (762) : 39 Cr. L Jour 938. 

[3] Accused cannot dispute the right of de facto 
Government to sanction prosecution under this section. 
(T2) 13 Cri L Jour 609 (613, 649) (SB) (Cal). 

[4] As to the authority which can sanction the 
prosecution for an offence punishable under Penal 
Code, S. 161 or S. 165, see Prevention of Corruption 
Act, 1947, Section 6. 

S. Sanction not judicial lunation. — [1] Governmen 
according orr withholding sanction in a judicial capacity 
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8. 196 (contd.) 

(’04)1 Cri L Joar 275 (273): 27 Mad 54 (Accused 
need not be heard before sanction is ordered) * (Vol. 3) 
19 16 Mad 1110 (1112): 13 Cri L Jour 209 : 39 Mad 
750 (FB) (Sanction need not be upon legal evidence) * 
(Voi. 13) 1926 Kang 169 (171) : 4 Kang 131 : 27 Cri L 
Joar 1075 (DB) (Per Duckworth, J.). 

[2] In oases ander S. 196 no reasons are necessary, 
and the order to prosecute is sufficient. (Vol. 10) 19*23 
Mad 33S (339) : 24 Cri L Jour 116. 

9. Form and contents of complaint. — [1] Com- 
plaint under this section must fulfil the requirements 
of the definition of a complaint under 8. 4 (1) (h). (’08) 
7 Cri L Jour 10 (14)-: 35 Cal 141 (DB) (Complaint need 
not be in wiring or on oath). 

[2] Proceedings based upon a complaint not stating 
the facts constituting the offence are liable to be 
quashed, though after the proceedings have been 
terminated. (*12) 13 Cri L Jour 609 (651) (SB) (Cal) 
(Conviction already made cannot be set aside on this 
ground) * ('08) 7 Cri L Jour 10 (16) : 35 Cal 141 (DB) 
(Defect of particulars curable under S. 537) * (’09) 
9 Cri L Jour 108 (111) : 32 Mad 3 (DB) (Fact that 
dates of alleged seditious speeches and nature of 
seditions words were not given is only irregularity). 

[3] Proceedings against person not mentioned aa 
accused in the complaint cannot stand, (’ll) 12 Cri L 
Jftur 2 (3)' (SB) (Cal) * (’12) 13 0ri L Jour 009 (612) 
(SB) (Cal). 

[4] In a prosecution for sedition the complaint must 
set out the alleged seditious words. (Vol. 16) 1929 
Lah 284 (286): 30 Cri L Jour 1129 * (Vol. 12) 1925 
Mad 106 (107) : 25 Cri L Jour 401 (DB) * (’97) 22 Bom 
112 (150) (FB). 

[Bat see (’09) 9 Cri L Jour 108 (111) : 32 Mad 8 

mu 

10. Want of sanction— Effect.— [1] Prosecution 
under this section is illegal in the absence of sanction. 
(Vol. 24) 1937 Cal 99 (US): 38 Ori L Joar 813 (SB) 

* (Vol. 18) 1926 All 251 (232) : 27 Cri L Jour 705 

* (Vol. 12) 1925 Lah 449 (450) : 6 Lah 188 : 26 Cri L 
Jour 1234 * (’08) 7 Cri h Jour 353 (356) : 1908 Pun 
Be No. 8 Or, (DB) * (’07) ft Cri L Jour 382 (333): 
31 Mad 80 (DB). „ 

PI In a caae where no sanction is obtained even 
evidence showing that an offence covered by this section 
has been committed is not admissible on the record. 
flfaL 31) 1944 Sind 1 (14) : 45 Cri L Jour 471 : I L R 
||||5} Ear 449 (FB). 

IlfSJ Sanction given after the proceedings are com- 
PSSfted is not enough.- (Vol 7) 1920 Mad 918 (929) : 


Be No. 16 Cr. p. 33 (37) (DB) * (’10) 11 Cri L Jour 453 
(460) • 37 Cri 467 (DB) * (Voi. 20) 1933 Cri 3S2 (332): 
34 Cri L Jour 518 (DB). 

[4] Commitment of a case in the absence of sanction 
and complaint — Sessions Judge cannot accept the 
commitment under S. 532 even though accused is not 
prejudiced. (’10) 11 Cri L Jour 453 (460) : 37 Cal 467 
(DB) * (’90) 1890 Pun Be No. 16 Cr. p. 33 (35, 36, 37) 
(DB) 

[But see (’97) 22 Bom 112 (124, 125) (FB).] 

11. Want of complaint— Effect.— -[1] Mere sanction 
alone in the absence of complaint cannot validate the 
proceedings. (’90) 1890 Pun Be No 16 Cr, p. 33 (34, 
35) (DB) * (’ll) 12 Ori L Jour 2 (3) (SB) (Cal) * (’08) 

7 Cri L Jour 10 (16) : 85 Cri 141 (DB). 

[See however (’08) 7 Cri L Jour 353 (355, 356) : 
1908 Pun Be No, 8 Cr (DB) (Only an irregularity 
curable under S. 537 and the letter of sanction may be 
treated as complaint) ] 

12. Facts of case amounting to offence requiring 
sanction is well as other offence — Effect — [1] Facts 
of case amounting both to offenoe requiring sanction as 
well as one not requiring it— Proceedings can be taken 
in respect of latter offence without sanction. (Vol. 31) 
1944 Sind 1 (14): 45 Cri L Jour 471.; IBB (1943) 
Kar 449 (FB) * (Vol. 28) 1941 Mad 363 (364) : I L B 
(1941) Mad 169: 42 Ori L Jour 652 * (Vol 11) 1924 
All 684 (685) : 46 All 611 : 26 Cri L Jour 94 (DB) 
* (Vol. 15) 1928 Mad 1153 (1161, 1164) : 52 Mad 695 ; 
30 Cri L Jour 191 (DB) * (Vol. 8) 1916 Cri 188 (197, 
198): 42 Cal 957: 16 OritJouT 497 (DB) * (’01) 
25 Bom 90 (93, 94, 95) (DB) * (Vol. 21) 1934 Nag 71 
(73) : 30 Nag L B 269 : 35 Cri L Jour 1097. 

[See however (Vol. 12) 1925 All 230 (232): 47 AID 
268 26 Cri L Jour 362.] 

[2] If facts-show that an offence under S. 121 has 
been commifcte 1 the accused must be punished under 
that section whether the offence also falls under some 
other section or not. (’10) 11 Ori L Jour 264 (268): 
34 Bom 394. 

SECTION 196-A— Note 1. 

[1] This section is intended Jo see that prosecutions 
for the offence are not started in cases which are not of 
a sufficiently serious nature. (Vol. 21) 1934 Ori 891 
(392): 35 Ori L Jour 714 (DB) * (Vol, 21) 1984 
Pat 561 (563) : 13 Pat 729 : S6 Cri L Jour 17 (DB). 

[2J The following conditions are necessary for the 
application of the section. 
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197 . a[(I) *Whem any person who is a Judge within tLe meaning of section 19 of the 
Prosecution of Judges Indian Penal Code, or when any Magistrate, or when any public servant 
md public servants. who is not removable from his office save by or with the sanction of a 
b [Provincial Government] or some higher authority, is accused of any offence alleged to have been 
committed by him while acting or purporting to act in the discharge of his official duty, no Coart 
shall take cognizance of such offence except with the c [previous sanction— 

(a) in the case of a person employed in connection with the affairs of the Federation 

of the Governor-General exercising his individual judgment ; and 

(b) in the ease of a person employed in connection with the affairs of a Province, of the 

Governor of that Province exercising his individual judgment.]] 


(2) d[The Governor-General or Governor, as the case may be, exercising his individual 
Power of Governor- judgment] may determine the person by whom, the manner in which, the 
General or Governor as offence or offences for which, the prosecution of such Judge, ^Magistrate] 
to prosecution. or public servant is to he conducted, and may specify the Court before 

which the trial is to be held. 


f [(3) In relation to the period elapsing between the commencement of Part III of this 
Government of India Act, 1985, and the establishment of the Federation, the references in the 
section to the Federation and to the Governor-General exercising his individual judgment shall be 
construed as references to the Governor-General in Council,] 


[1882 — S* 197 ; 1872— S. 466; 1861— S. 167.] 


[a] Substituted by the Code of Criminal Procedure (Amendment) Act, 1928 (18 [XVIII] of 1928), s, 50] 

[b] Substituted by A. O. for “ Local Government.” 

[c] Substituted by A. O, for'* previous sanction of the Local Government.” 

[d] Substituted by A. O. for “ such Government.” 

[e] Inserted by Act 18 of 19*23, s. 50. 

[f] Added by A. 0. 

Objects and Reasons. 


“It has been pointed out to us that difficulties with 
regard to Section 197 have recently come to light. 
There are certain public servants who are only remov- 
able from office by the Secretary of State, and it is 
unreasonable that they should obtain no protection 
under the Section. Further, in view of Section 4 (2) 
of the Code, the word ‘Judge * has to be interpreted 
according to the definition given in Section 19 of the 
Indian Penal Code, with the result that Magistrates, 
acting in certain capacities under the Code, e.g., when 
holding inquiries, obtain no protection. We have, 


therefore, proposed a re-draft of sub-section (1) ot 
Section 197 to meet these difficulties. We have con- 
fined the operation of the Section to public servant* 
removable by a Local Government or some higher 
authority and have provided that the sanction- 1 required 
for a prosecution will be the sanction of the authority 
which has power to remove. Mr. Chaudhuri would 
prefer to leave Section 197 unaltered save in so far as 
the Bill proposed to amend it ; he considers that the 
amendment proposed by us would enhance the difficulty 
of obtaining sanction” — S.C.B. [XVIII of 192$.] 


SECTION 197 — SYNOPSIS. 

1. Scope. 

2. Judge. 

3: Public servant not removable from office save by 
or with the sanction of a Provincial Government 
or some higher authority. 

4. Receiver appointed by Court— Prosecution of, 

6. a I* accused .... duty,” 


6. Acts committed while acting or purporting to aet 
in official capacity, 

7* Taking cognizance. 

8* Who can sanction prosecution. 

9. Essentials of sanction. 

10. Stage at which sanction i* to be obtained, 

11* Want of sanction— Effect* 

12. Sub-section (2). 
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1. Scope — [1] The right ef an injured person to 
prosecute any person or body of persons can be taken 
away or limited only by express words or by implica- 
tion in a special legislation, (’78) 3 Cal 758 (761) (DB} 
(Per Ainslie, J.) * (Vol. 8) 1921 Mad 278 (278) , 44 Mad 
417 : 23 Cri L Jour 117 (DB). (This section is an 
exception to the genera; rule laid down in 8. 190.) 

[2] The object of the section is to *.nard against, 
vexatious proceedings against public servants and to 
secure the well-considered opinion oi a superior autho- 
rity before a prosecution is launched against them* 
(Vol, 29) 1942 Mad 004 (664'; : 44 Cri L Jour 13 * 
(Vol. 25) 1938 Pat 543 (544.1 : 39 Cri L Jour 774 * 
(Vol. 16) 1929 Born 375 (37Si : 31 Cri L J.*mr 853 (DB) 

[3] For this section to apply the offence must be 
committed by the accused while acting or purporting to 
act in the discharge of his official duty* (Vol. 30) 1943 
Pat 229 (231, 232) : 22 Pat 76 (DB). * (Vol. 15) 1928 
Mad 161 (162, 168} : 51 Mad 259 : 28 Cri L Jour 
1038 (DB).* (Vol. 20) 1935 Sind 161 (162): 27 Sind 
X, R 3 : 34 Cri L Jour 191 (DB) * (Vol. 12) 1925 Oudh 
565 (565) : 28 Oudh Cas 155 : 26 Cri L Jour 1157 
(DB). 

[4] The section requires only a sanction for the 
prosecution. No formal complaint is necessary as in 
the case of S. 196. (’701 1870 Rat 32 (32) (DB). 

[5] The section applies to offences under the Penal 
■ Code as well as to offences under other laws. (Vol. 27) 
1940 Pat 316 {320, 321) : 41 Cri L Jour 221 (DB). 

[6] The section applies even to offences committed 
•utsi&e British India. (Vol, 18) 1931 Cal 646 (648) : 
33 Cri L Jour 83 (DB). 

[7] This section is not applicable to cases triable 
under the Criminal Law Amendment Ordinance 29 
[xxix] of 1943. (Vol. 31) 1944 F C 66 (68) : 45 Cri L 
Jour 755 : 23 Pat 517 : (1944) FCR 262 : ILB 
(1944) Kar (F C) 189 (FC). * (Vol. 31) 1944 Pat 378 
(387): 28 Pat 457 : 46 Cri L Jour 438 (DB). 

[8] Offence referred to in this section also falling 
under S. 195 (I) (b) — Complaint referred to In that 
section and sanction under ibis section are necessary. 
(Vol. 25) 1933 Pat M3 (s6) • 16 Pat 571 : 39 Cri L Jour 

314 (DB). 

[9] Consent of Governor-General under the Govern- 
ment of India Act (1985), S. 270 (1) obtained for pro- 
secution of the accused — On remand charge framed 
under different provision — Fresh consent is not neees- 
‘Sary. (Vol. 34 (1947) F C 9 (11) : 48 Cri L Jour 153 
(FC). 

2. Judge.— [1] The following persons have been held 
to be Judges for the purpose of this section : 


(a) The President oi a Municipality or other Local 
Board when accepting or rejecting nomination papers 
for election. (Vol. 16) 1929 Mad 175 (176) : 30 Cri L 
Jour 365. 

(b) An election officer when lemoving names from 
the electoral roll. ( 4 B7) 1937 Mad W N 740 (741). 

(c) A member of a Village Panchayat Court or its 
President. {’36) 37 Cri L Jour 294 (294) (Nag) * (VoL 
13) 1931 Mad 492 (494) : 3*2 Cri L Jour 969 * (Vol 15) 
1828 Mad 891 (391) : 29 Cri L Jour 324 * ('87) 1937 
Mad W N 216 (21^) (President of the village pancha- 
yat.) 

[*2] No sanction oi Provincial Government is neces- 
sary under this section for the prosecution of an arbit- 
rator for acts done while acting as arbitrator, (Vol. 27) 
1940 Pesh 41 (43) : 42 Cri L Jour 63. 

3. Public servant not removable from office save fcy 
or with the sanction of & Provincial Government or 
some higher authority. — [1] This section applies only 
to such public servants as are not removable from office 
save by or with the sanction of the Provincial Govern- 
ment or of some higher authority. (Vol. 3L) 1944 F O 
66 (67) : (1944) F C R 262 : 23 Pat 517 : 45 Cri L Jour 
755 : I L R (1944) Kar (F C) 189 (F G) Station-master 
on E. I. Railway — Section not applicable.) * (Vol. 27) 
1940 Oudh 382 (383) : 41 Cri L Jour 695 : 15 Luck 
740 (DB). 

[2] By the amendment in 1928, the alteration of the 
section brings public servants who are removable from 
office only by the Secretary of State for India also 
within the purview of the section. (Vol. 29) 1942 Mad 
81 (81) : 43 Cri L Jour 133. 

[See C7S) 3 Cal 758 (762, 763) : 2 Cal L Rep 520]. 

[3] The Commissioner in Sind is not a Provincial 
Government within the meaning of this section, (Vol, 
19) 1932 Sind 177 (180): 34 Cri L Jour 171 (DB) (case 
decided before the amendment by A* O. in 1937 — But 
the decision is applicable even after the amendment.) 

[4] The expression ‘ some higher authority ’ cannot 
be construed to mean any officer of the Central Govern- 
ment. (Vol. 32) 1945 F C 14 (15) : 46 Cri L Jour 537 : 
(1944) F C R 365: I L B (1944) Ear (FC) 10 (FC). 

[5 " G.H.Q7’ (whatever that expression might 
signify) is not an authority higher than a Provincial 
Government within the meaning of the section, (Vol, 
32) 1915 FC 14 (15): 46 Cri L Jour 537: (1944) 
F C R 365 : I L R (1944) Kar (FC) 10 (FC). 

K This section does not apply to offences alleged to 
have been committed by ^public servants who are re- 
movable from office by some authority subordinate to 
the Provincial Government although such authority 
may only be acting in the exercise of a power delegated 
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by the Provincial Governniens. (Vol. 30) 1943 F I s 
<20, 21) : 44 Cri L Jour 468 : 22 Pat 840 : i L 17 (1943) 
kar (F Cj *2 : (1943) 5 F G R 7 (FC) (Affirming (Vol. 30) 
1943 Pat 229 : 22 Pat 76 on appeal, (Vol. 22) 193-5 Mad 
U2 : 58 Mad 787 : 36 Cri L Jour 1241* (Vol. 13) 1926 
All 271 : 4S All 264 : 27 Cri L Jour 345 * (Vol. 22} 
1935 Rang 263 : 13 Rang 540 : oG Cri L Joar 1272, 
approved, (Vol. 4) 1917 Mad 344 : 17 Cri L Jour I6S 
(Vol. 21) 1934 Banff 23S : 1*2 Sang 530 : 38 Cri L Jour 
77 overruled.) * (Vol. So) 1946 Bom 36 (87, 8 k) (DB). 

[7] Where the power of removal lias been transferred 
out and out by the Provincial Government to some 
other authority, this section will not apply. (VoL 22), 
1935 Bang 263 (264) : 13 Rang 510 : 30 Cri L Jour 
1272 (FB). 

[8] Where the delegation or power,-; by the Provin- 
cial Government is ultra vires , but the subordinate 
authority is otherwise competent to remove the public 
servant from office, sanction of the Provincial Govern- 
ment is not necessary for prosecution. (Vol. 25) 1988 
Rang 181 (184) : 1938 Rang L R 104 : 39 Cri L Jour 
614 (The General Police Act confers the powers of 
appointment (which connote punishment) on certain 
designated officers, and the Local Government cannot 
by any rule framed by it delegate disciplinary powers 
4o those officers— Such delegation is ultra vires of the 
Local Government.) 

[9] The fact that a public servant will cease to hold 
office in certain circumstances does not affect the ques- 
tion whether he can be removed from his office without 
the sanction of the Government. Therefore such a 
person will not lose the protection of the section. 
(Vol. 20) 1933 Sind 161 (163, 164) : 27 Sind L R 3 : 34 
Cri L Jour 191 (DB) (President of Taluk Board.) 

[10] The fact that the Provincial Government has 
the power of restoring to office a public servant after 
his dismissal by some otber authority does not bring 
him within the purview of this section. (Vol. 9) 1922 
Nag 121 (122] : 23 Cri L Jour -397 (Fact that Forest 
Ranger dismissed by the Conservator can be restored 
by the Government does not bring them within the 

. .section.) 

[11] The status of the accused at the time of the 
^commission of the offer* oe and nos at the time of the 
commencement of the prosecution that must be taken 
into account. (Vol. 24) 1937 Nag 298 (294) , 39 Cri L 
Jour 146 : 1 L R (1939) Nag 419 + (Vol. 19) 1932 Sind 
177 (179) : 34 Cri L Jour 171 (DB). 

[Sde however (Vol 25) 1938 AH 513 (514, 515} , 
I L R (1938) All 776 ; 89 Cri L Jour 925 * (Vol. 30) 
1948 Ca) 527 (580) : 44 Cri L Jour 683: I L R (1944) 
1 Cal 118 (DB)]. 


[1-1 The protection does not extend to persons fe 
whom public servants mentioned in the section m&j 
delegate any portion of their powers. (’97) 2 Weic 22f 
(226) (DB). 

[13] The following persons are held to be public ser- 
vants to whom this section applies, 

(a) Member of municipal Cornell. (Vol. 25) 19$S 
Pat 543 (-5-1-5) : 39 Cri L Jour 774 * (Vol. 21) Cal 
838 (84l) : 62 Cal 275 : 36 Cri L Jour 385 (DB) * (V 0 ^ 

15) 1923 All 756 (758) : 51 All 377 : 30 Cri L Jour 62 
* {Vol. 17) 1930 Lah 147 (147) : 31 Cri L Jour 681.* 
( 3 02) 1902 Pun Re No. 17 Or, p. 48. * (Vol. 26) 1939 
Cal 636 (636). 40 Cri L Jour 959 : 1 L R (1939) 2 Cal 
321 (DJB) (Even after election as Vice-Chairman.) 

[But see (Vol. 19) 1932 Sind 177 (178. 179) : 84 Cri 
L Jour 171 ( DB) (Case under Bombay District Munici- 
palities Act 8 [III] of 1901, Since the amendment of 
the Act by Act, 3 [ill] of 1915, Municipal Councillors 
arc not public servants.)] 

(b) Member of District Board, (Vol, 28) 1941 Dom 
85 (88) : 42 Cri L Jour 441 : I L R (1941) Bom 191 
(DB) * (Vol. 20) 1933 All 543 (544) : 55 All 798 : 34 
Cri L Jour 1208 (DB) * (Vol. 19) 1932 Oudh 303 (809): 

8 Luck 156 : 34 Cri L Jour 253. * (Vol. 12) 1925 Oudh 
565 (566) : 2$ Oudh Cas 155 : 28 Cri L Jour 1157 (DB) 

(c) President of Talulc Board, (Vol. 24) 1937 Bom 
160 (161) : 38 Cri L Jour 654 : I L R (1937) Bom 256 
(DB). 4 (Vol, 16) 1929 Mad 8 (10) : 52 Mad 446 :30 
CriL Jour 1G4 * (Vol. 20) 1933 Sind 161 (162) : 34 
Cri L Jour 191 : 27 Sind L R 3 (DB). 

(d) President of Municipality. (Vol. 25) 1938 Pit 
543 (543) : 39 CriL Jour 774* (Vol. 15) 1928 Cal 516 
(518): 56 Cal 227 : 30 Cri L Jour 34S (DB). * (Vol. 15) 
1928 Mad 1158 (1160, 1161) : 52 Mad 695 : 30 Cri I* 
Jour 191 (DB) * (Vol. 13) 1926 Rang 171 (172) :4 
Rang 128 : 27 -Cri L Jour 1088. 

(e) Manager of the Court of Wards of an estate, 
(Vol 27) 1940.Pat 316 (320): 41 Cri L Jour 221 (DB) 
(See Bengal Court of Wards Act, S. 59 A,) 

(f ) Chairman and members of Debt-Settlement Board 
under the Bengal Agricultural Debtors Act. (Vol 27) 
1940 Cal 405 (405) : I L R (1940) 2 Cal 162 : 41 Cri 
L Jour 854 (DB), 

(14) The following persons were held to be not public 
servants to whom this section applies : 

(a) President of Union Committee. (Vol 16) 1929 
Mad 175 (176) : 30 Cri L Joar 365 * (Vol 12) 1925 Cal 
782 (782) : 52 Cal 431 : 26 Cri L Joar 1178 (DB). 

(b) Forest ranger. (Vol 9) 1922 Nag 121 (122).: 23 
Cn L Jour 397. 
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(c) Ohairaau of Co-opv’aiive Credit Society. (Vol 
22) 193- 3om 30 (36) : 30 Ori L J our 532 (D3). 

(d) S To -overseer of P W D. ('12) IS On L Jour 770 
(770) (DB) (Mad). 

(e) Member of legislative assembly. (Vol 28) 1941 
Sind 39 (41) : 42 Cri L Jour 437 : 1 L R (194*2) 
Kar *225. 

(?) Chief store keeper and assistant superintendent of 
port' 'trust estate. {Vol 2d) 1941 Sind 30 (31) : 42 Cii 
L Jour 422 : I LE (1941) Kar 184 (DB). 

(g) Sub-Inspector of Police. (Vol 27) 1940 Oudh 
382 (333) : 41 Cri L Jour ; In Luc* ;40 (Di->) 

* (Vol 23) 1939 Sind 148 (150) : I LR(1939) Kar 652 : 
40 Cri L Jour 695 (DB). 

4. Receiver appointed by Court— Prosecution of.— 

[1] Neither the sanction of ths Court nor that of the 
Provincial Government is necessary to prosecute a recei- 
ver appointed by Court. (Voi 26) 1939 Rang 202 
(203) : 40 Cri L Jour 64S : 1939 Rang L R 117 ^ (Vol 
15) 1928 Bom 493 (495) : 52 Eom 898 : 38 Cri L Jour 
465 (DB) * (Vol 21) 1934 Bom 306 (306) : 35 Gri L 
Jour 1403 (DB). 

[See however (Vol 6) 1919 Cal 647 (649): 46 Cal 
43*2 : 19 Cri L Jonr 820 (DB) (Sanction of Court neces- 
sary where it is proposed to prosecute him for criminal 
breach of trust in respect of properties vested with him 
aa a receiver.) * (’03) 30 Cai 721 (724) (DB) (Do).] 

[2] Sanction of Provincial Government is necessary 
to prosecute the special official receiver of High Court 
in respect of any act done in his official capacity. (Vol 
32) 1945 P C 18 (21, 22) : 71 Ind App 203 : 1 L B (1945) 
Lah 1 : 46 Cri L Jour 413 : I L B (1945) Kar (P G) 
89 (PO). 

5. “Is accused duty." 

[1] The object of amending the section by substitu- 
ting the words ** while acting or purporting to act in 
the discharge of his official duty ” for “ as such judge 
or public servant ” was to amplify the words and make 
the sense clear. (Vol 24) 1937 Pal 160 (162) : 38 Cii L 
Jour 94 (Amendment has widened the soope of the 
section.) 

[2] The following are the various views on the 
question as to what acts of such officers would came 
within this seotion ; 

(a) The question as to whether the particular offence 
oomes under the present section depends not on the 
nature of the offence but on the circumstances under 
which it is committed (Vol 16) 1929 Bora '676 (376) ; 
31 Ori L Jour 353 (DB) (Per Baker, J.) * (Voi 16) 


1929 Mad 659 (660, 861) : 52- Mai 602 : 30 Cri L Jour 
864 (DB) * (Vol 20) 1933 Sind 161 (164j:27Sind 
Ii R 8 : 3 4 Cri L Jonr 191 (DB) * (Vol 17) I960 Sind 
144 (145) ; 24 Sind L R 3S5 : nl Cri L Jour 597 (DB) 

* (Vol 21} 1954 Ail 978 (979) : 57 Ail 385 : 36 Cri L 
Jour 831 * (Vol 22) 1935 Nag 52 (53) : 31 Nag L R 297 
36 Cri L Jour 1092 * (Vol 21) 1934 Rang 238 (*239) : 12 
Rang 530 ; 36 Ori L Jour 77 * (Voi 22j 1935 Pat 52 
(55, 56) : 14 Pat 299 : 36 Cri L Jour 650 (DB) * (’47\ 
48 Cri L Jour 118 (122) (DB) (CD) > 

(b) The see! ion applies only if the act complained of 
is itself done by the public servant in pursuance of his 
public office, althougn it may be in excess of the duty 
or in the absence of such duty. (Vol. 22) 1935 Cal 176 
(176, 177): 37 Cri L .Tour 103 (DB) * (Vol. 22) 1935 
Rang 263 (205, 266): 13 Rang 540: 36 Cri L Jour 
1272 (FB) * (Vol. 14) 1927 Mad 566 (566, 567); 50 
Mad 754 : 23 Ori L Jour 539 * (Vol. 26) 1939 Bom 68 
(64) : ILR (1939) Bom 119 : 40 Cri L Jour 269 (DB) 

* (Vol. 26) 1939 Lah 1 (3): ILR (1939) Lah 227 : 
40 Cri L Jour *252 * (Vol. 26) 1939 Mad 604 (605): 
40 Cri L Jour 853 * (Vol. 26) 1939 Rang 17 (19): 1939 
Rang L R 72 : 40 Cri L Jour 243 (DB) * (Vol. 24) 
1937 Pat 160 (162) : 88 Cri L Jour 94 * (Vol. *26) 1939 
F C43 (56): ILR (1939) Kar (FC) 132: 40 Cri L 
Jour 468 : I L R (1940) Lah 400 ; 1939 FOR 159 
(FC) [Obiter). 

(c) The section refers to cases where the act constitu- 
ting the offence is so connected with the official duty or 
act as to form part of the same transaction. (Vol. 22) 
1935 Pat 52 (55, 56) : 14 Pat 299 : 36 Cri L Jour 650* 
(DB). 

(d) The applicability of the section depends not on 
the nature of the action which involves the offence but 
on the matter to which the action relates so that the 
words “in the discharge of an official duty ” might be 
read as in the “ matter of the discharge of an official 
duty.** (Vol. 17) 1930 Sind 144 (145): 24 SindLR 
885 ; SI Cri L Jour 597 (DB) * (Vol. 15) 1928 All 756 
(757, 758) : 3J Ail 877 : SO Cri L Jour 62. 

[3] This section applies only to acts that can be said 
to b© done in an official capacity and not to acts done 
in a private capacity. (Vol. 34) 1947 Sind 30 (30). 

[See (Vol. 26) 1989 F C 43 (52) : 40 Cri L Jour 468: 
ILR (1939) Kar (FC) 132: ILR (1940) Lah 400: 
1989 FOB 159 (FC) (On the interpretation of the 
words “ in respect of any act done or purporting to be 
done in the execution of his duty ** in S. 270 (1). 
Government of India Act, 1935,)] 

[4] The mere fact that an offence is committed by a 
public servant when he is in office is not enough to 
attract the provisions of this section. (Vol. 27) 194€ 
Cal *274 (276) : I L R (1940) 1 Cal 590 : 41 Cri L Jour 


A. M. 
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359 (DB) # fVol. 26) 1939 Rang 17 (18, 19) : 1939 
Rang Xj R 72 ; 40 Gri L Jour 24=3 (DB) * (Vol 14) 
1927 Mad 536 (567) : 50 Mad 754 : 28 Cri L Jour 539. 

[5] 7+ is even enough io bring a case within this 
section that an offence is committed by a public servant 
at a time during which he is engaged in the transaction 
of official business. (Vol. 22) 1935 Pat 52 (56) : 
14 Pat 299 : 36 Cri L Joar 650 (DB) * (Vol. 19) 1932 
Mad 214 (215): 33 Cri L Jour 557 * (Vol. 14) 1927 
Mad 566 (567) : 50 Mad 754 : 28 Cri L Joar 539. 

[6] The section cannot apply where a public servant 
:s prosecuted not in his personal capacity bat in a 
representative capacity. (Vol. 28) 1941 Cal 319 (322) ; 
42 Cri L Jour 855 : ILR (1941) 1 Cal 345. 

[7] It is a question of fact in each case whether the 
alleged offence has been committed in an official 
capacity or not. (Vol. 26) 1939 F C 43 (56) : 40 Cri L 
Jour 46S : 1 LB (1939) Kar F C 132 : 1 L R (1940) 
Lah 400 : 1939 F C B 159 (FC). 

[8] In determining whether an alleged offence has 
been committed in an official capacity or not the Court 
antist, at the outset, have regard to the allegations in the 
complaint (if any) in the case. (Vol. 22) 1935 Cal 176 
(176) : 37 Cri L Jour 103 (DB). 

[See however (Vol. 30) 1943 Cal 594 (60S) : 45 Cri 
L Jour 224 (SB) (Court is not always bound by the 
allegations in the complaint.)] 

[But see (Vol. 20) 1933 Mad 268 (269) : 34 Cri L 
Jour 528 (It is not correct to say that only the com- 
plaint and sworn statement should be consulted.)] 

[9] The section does not mean that the very act which 
constitutes the offence must he the official duty of fhe 
public servant concerned. (Vol. 16) 1929 Mad 172 
(173) : 52 Mad 847 : 30 Gri L Jour 396 * (Vol. 16) 
1929 Mad 659 (660) : 52 Mad 602 : 30 Cri L Jour 864 
(DB) * (Vol. 22) 1935 Pat 52 (54) : 14 Pat 299: 36 
Cri L Jour 650 (DB)-* (Vol. 21) 1934 Ail 978 (979) : 
36 Gri L Jour 381 : 57 All 385 * (Vol. 26) 1939 Rang 
17 (18) : 40 Cri L Jour 243 : 1989 Rang L R 72 (DB) 
* (Vol. 25) 1938 Pat 543 (544) : 39 Cri L Jour 774 * 
(Vol. 24) 1937 Nag 293 295) : 39 Cri L Jour 146 : 
ILR (1939) Nag 419. 

[See (Vol. 26) 1939 F C 43 (51) : 40 Cri L Jour 468 : 

I L R (1939) Kar (F C) 132 : ILR (1940) Lah 400 ■ 
1939 F C R 159 (FC)]. 

[10] A publio servant who does not purport to act in 
the discharge of his official duty but merely uses his 
official position to do an illegal act cannot claim the 
cenefit of this section. (Vol. 26) 1939 Lah 1 (3) : I L R 
1939) Lah 227 : 40 Cri L Jour 252 * (Vol. 26) 1939 


Ea.J! 17 (10) : 1933 Ran, T, R 72 : 40 Cri L J 0EI «. 
IDB) v (Vol. 4) 1917 Mad 657 (658, 659) • 17 CriT 
•Tour m * (Vol. 16) 1329 Rom 375 (870) : 31 c"r 
Joar 3o3 (DB) ♦ (Vol. 22) 1935 Bang 263 (265, 266) 
IS Rang 540 : 36 Cri L Jour 1272 (FB) * mj i' 
1947 Sind 60 (62) :ILE (1946) Kar 187 (DB) * (Vol 
S4) 1947 Rind 30 (30) : I L R (1946) Kat 172 mm * 
(Vol. 33) 1946 Pat 432 (434, 435) : 25 Pat 174. 


[11] In order that a publio servant may ba held to 
purport to aot in the disehar.: ; e of his official dnty, it j, 
enough if ha purports to aot in the capacity with which . 
be is clothed, though bis act itself may not sirictly fall 
within his powers to do. (Vol. SO) 1943 Cal 594 (609)- 
45 On L Jour 224 (SB) * (Vol. 24) 1937 Nag 293 (295)’ 
89 Cri L Jour 146 : I L R (1939) Nag 419 * (-371 jgj. 
Mad W N 216 (2 56) * (Vol. 18) 1931 Mad 492 (494) • 
32 Cri L Joar 909 * (Vol. 30) ; 1943 Pat 229 (236) : 22 
Pat 76 (DB) (Act complained of need not have been 
aotually done by public servant while acting in discharge 
of official duty— It is enough ) if it is so alleged— If bo 
alleged seotion applies even though the act is outside 
scope of his duty.) * (Vol. 22) 1935 N a g 52 (53) • 31 
Nag L R. 297 : 36 Cri L Joar 3092. 


[12] Action purported to be done by the public 
servant must be of the sort which fhe public servant is 
empowered to do in the course of his official duties. 
(Vol. 19) 1932 Mad 214 (215) : 33 Cri L Jour 557 * 
(Vol. 30) 1943 Pat 229 (236) : 22 Pat 76 (DB) (An act 
which is the very contrary of the duty of a public 
servant cannot be said to be done by him in the die- 
charge of his official duties.) 

[13] If a public servant does not act in the belief that 
he is discharging hi B official dnty, he cannot claim the 
protection of this section. (Vol. 4) 1917 Mad 657 (659): 
17 Cri L Joar 394. 

\ 

[14] Publio servant holding two offices one corniug 
under the section and the other not— Section will not 
apply in respect of acts done in the latter capacity. 
(’03) 30 Gal 927 (933) * (Vol. 17) 1930 Bom 487 (488): 
32 Cri L Jour 281 (DB) * (Vol. 15) 199B Mad 161 (182): 
51 Mad 259 : 28 Cri L Jour 1038 (DB) * (Vol. 18) 
1931 Mad 492 (494) : 32 Cri L Jour 969. 


[15] Public servant mentioned in the section appoin- 
ted as such public servant to another office— Acts done 
by him in that office also will attract the provisions of 
this section. (Vol 21) 1934 Cal 838 (841) : 62 Oai 275: 
36 Gri L Jour 385 (DB) (Municipal Councillors appoin- 
ted to prepare electoral roll.) * (Vol 17) 1930 Lah 147 
(147) : 31 Gri L Jour 691 (Municipal Commissioner and 
Honorary Secretary of Municipal Committee— Offence 
committed as Secretary - Section applies.) * (Vol 12) 
1925 Oudh 565 (565, 566) : 28 Oudh Cas 155 : 26 Cri 
L Jo*r 1157 (DB) (District Board Member appointed 
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officer to sell by auctien impounded settle — Section 
supplies in respect of offences committed in the latter 
capacity.) 

6. Aets. committed while acting or purporting 
to act m official capacity. 

[1] The following cases illustrate what are acts 
smmitted in official capacity requiring sanction for 
prosecution and what are not : — 

(136) 87 Ori L Jour 294, (294) (Nag) (Defamatory 
statement made while delivering judgment — Sanction 
necessary.) 

(Vol 21) 1934 AH 97* (979) : 57 All 395 : U Cri L Jour 
881 (Magistrate using insulting language while hold- 
ing Court and comp'ainaot was in witness box — 
Sanction necessary.) 

,Toi 20) 1935 Sind 165 (166) : 27 Sind L R 86 : 34 Ori 
L Jour 819 (DB) (Zamindar requesting Executive 
' Engineer to provide him moie water— The Engineer 
said : “Bhena, we supply water, still you say you are 
dissatisfied.*’ The word was a term of abuse. Held 
that the Executive Engineer was clearly acting in his 
official capacity — Sanction necessary.) 

f? 0 l 21)- 193- Pat 548 (549): 36 CriL Jour 285 (Report 
by Municipal Commissioner that certain road-metal 
was missing and that on enquiry it was learnt that a 
certain contactor had removed it — Prosecution for 
defamation — Held that sanction was necessary.) 

IVol. 8) 1921 Cal 388 (588, 399) : 22 Ori L Jour 385 
(DB) (Judge detaining witness— Sanction necessary.) 

iVol. 16) 1959 Mad 659 (661) : 52 Mad 602 : 30 Cri 
L Jour 864 (DB) (Village Magistrate sent his taiayari 
to fetch the complainant and told him that " for not 
appearing when summons was sent, he sentenced him 
to imprisonment in the chavadi, ” and confined him 
in his chavadi. The complainant charged the Magis- 
trate of wrongful confinement.) 

.(Vol. 21) 1934 Rang 23S (239, 240} : 12 Rang 530 : 36 
Cri LJour 77 (Excise Sub- Inspector— Prosecution 
of, under S. 342 — Sanction of Local Government is 
necessary.) 

{Vol. 7) 1920 Mad 1*28 (123) : 21 Cri L Jour 233 (DB) 
Judge having to maintain record of cases fabricating 
it — Sanction to prosecute necessary ) 

(Vol. 14) 1927 Bom 432 (433) : 28 Cri L Jour 534 
(DB) (Vil&gcpatil obtaining from Government money 
by misrepresentation — Held offence was committed 
while acting in official capacity.) 

itVol.19) 1932 Mad 214 (215) : 33 Cri L Jour 557 
(Charge under Penal Code, 8. 330 — Sanction 

necessary.) 


(Vol. 27) 1940 Nag 31 (82) : I L R (1940) Nag 183 ; 41 
Cri L Jour 424 (DB) (Per Niyogi J. in order ef 
reference to Division Bench: No previous sanction 
is necessary to prosecute a Municipal member under 
S. 168, Pena 1 God?, to- contravening S. 45 (1), 
O. P. Municipalities Act.) 

(Vol. 15) 1928 Mad 115$ (1160, 1161) : 52 Mad 695; 
30 Cri L Jour 193 (Chairman threatening voter in 
order to make him vote in a particular manner— No 
°a notion necessary.) 

(’S3) i933 Mad W X 1031 (1032) (Report by Village 
Mur. flit thpt complainant, a widow, was trying to 
ear.se miscarriage — No sanction necessary for 

pros‘-c*tu ? on oi Yil'gge Mnnsif as he does not act as & 

* Judge 

(Vol. 191 3932 Off Ah 80S (309) : 34 Ori L Jour 253 : 
s Luck 136 (Member of District Board using 
defamatory language when canvassing votes for 
presidentship or working against the candidature of 
p^nicular person — Sanction not necessary.) 

(V 01 . *27} 1940 Cal 274 (275) : l L R (1940) 1 Cai 590 
41 Cri L Jour 659 (DB) (Public servant giving false 
evidence before a commission appointed to investigate 
certain charges against another — No sanction 

necessary.) 

(Vol 26) 1939 Bom 63 (64) : I L R (1939) Bom 119 ; 
40 Cri L Jour 269 (DB) (Kulkami committing breach 
of trust m respect of moneys collected by him— No 
sanction necessary.) 


(Vol. 32) 1945 Pat 136 (140): 46 Cri L Jour 499 : 
28 Pat 738 (DB) (The act of taking a bribe on the 
part of a public servant is not an act done in the 
execution of duty.) 


(Vol. 80) 1943 Cal 594 (609) : 45 Cri L Jour *224 (SB) 
(Arrest of students by police officer — Complainant 
relative of one of the students while trying to mak« 
representations assaulted bj the officer— Held that 
the act was done in official capacity.) 


(Vol. 80) 1943 Pat 229 (236) : 22 Pat 76 (DB) (Excise 
Sub- Inspector maliciously detaining a person and 
accepting gratification for bis release— Act not done 
in discharge of official duty.) 

(Vol. 29) 1942 Mad 664 (664) : 44 Cri L Jour 13 
(Municipal health officer smacking complainant for 
tying cow to a tree— Held he was acting as public 
servant.) 


(Vol. 2*) 1941 Bom, 35 (88) : ILR (1941) Bom 191 : 
42 Cri L Jour 441 (DB) (Sub-overseer and Chairman 
of works committee obtaining money by bill supported 
by false measurement sheet— Held section applies 
(VoL 26) 1939 F C 43 : 1 L R (1940) Lah 400 : 1939 
F C R 159 : ILR (1939) Kar (F C) 132 : 40 Cri 
L Jour 468 (FC) followed.) 
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(Yol. 27) 1940 Cal 405 {405} r I L R (1940) 2 CaD 
162 : 41 Cri L Jour 354 (DB) (Member o i Dtbl 
Settlement Board under Bengal Agricultural Debtors 
Act accused of taking gratificafci jn for purpose ol 
turning Lis back on his duty - Sanction for Ms 
prosecution under S. 161, Penal Code, is not 
necessary.) 

(Yol. 27) 1940 Pat 97 (104) : 41 Cri L Jour 349 
(Offences under Ss. 500, 504, and 506, Penai Code, 
alleged to be committed by Cane Inspector when 
investigating conduct of complainant in selling cane — 
Previous sanction necessary.) 

(Yol, 27) 1940 Pat 316 (S21) : 41 Cd L Jour 221 
(DB) (Offence committed by Manager of Court of 
Wards as agent of the landlord whose estate is under 
the management of the Court of Wards — -Sanction is 
necessary for prosecution.) 

(Vol. 26) 1939 Mad 604 (605) : 40 Cri L Jour 853 
(Complainant, accused in the panchayat Court 
assaulted by the president for protesting against 
irregularity in procedure — Sanction necessary.) 

(Yol. 24) I9B7 Pesk 52 (56) : 38 Cci L Jour 1042 
(DB) (Excise Sub- Inspector with the duty of 
signing , certificates for goods imported in bond to 
Afghanistan signing false certificates — Held 

sanction was necessary.) 

(Yol. 15) 192S Lah 72 (73) : 8 Lah 647 : 29 Cri 
L Jour 511 (DB) (Member of municipal Committee 
charged with having influenced the sub-overseer to 
buy brick from himself instead of another — 
Complaint not alleging that he acted in official 
capacity — No sanction was held necessary.) 


Municipal monies and for falsification of the pay. 
meat accounts.) 

(Yol 16) 1929 Mad 8 (10) : 32 Mad 440 : 30 Cfci L hm 
164) (President Taluk Board evicting from meetw 
oi Board member who had forfeited his seat— Sana? 
tion necessary) 

(Yol 13) 1926 Bang 171 (172) : 4 Bang 128 ; 27 Cri fi 
Jour 1088 (President of Municipality purchasing 
goods for Municipality and receiving discount from 
seller and appropriating it to himself— Prosecution 
for criminal misappropriation — Sanction necessary,) 

(Vol 21} 1934 Cal 838 (841): 62 Cal 275 : 36 Crib 
Jour 385 (DB) (Members of a Cjmmittea appointed 
cinder S. 21 (1) Bengal Municipal Act are "publh 
servants” under S. 197, Cr P. C., their functions 
being covered by the expression " official duty ’u. 
But acts done by them after the final publication of 
the roil, and having no reference to the things dor^- 
by them while acting or purporting to act as such, do 
not attract the protection given by S. 197) 

7. Taking cognizance. 

[1] This section does not bar the making of a com- 
plaint or the submitting of a police-report, but only 
bars the act of a Magistrate in taking cognizance of the 
offence without sanction. (Yo. 32) 1945 Cal 385 (386); 

I L R (1944) 2 Cal 183 : 47 Cd L Jour 142 (DB) * (Vol 
26) 1939 Lah 479 (485, 486) : I L R (1940) Lah 102; 
41 Cd L Jour 65 (DB) * (Vol 25) 1938 Pat 83 (88) : 39 
Cri L Jour 314 : 16 Pat 571 (DB). 

[2] Magistrate can hold a preliminary enquiry to see 
if it is desirable in the interests of justice to have* 
prosecution. (Vol 24) 1937 Bang 312 (314) : 38 CciL 
Jour 945 * ('94) 19 Bom 51 (60) (DB), 


(Vol. 22) 19S5 Rang 263 (265, 2G6) : 73 Rang 540 : 
36 Cri L Jour 1272 (FB) (Mere fact that property 
was entrusted to the public-servant and his position 
afforded him an opportunity to misappropriate it 
is not enough to make an official act.) 

(Vol. 15) 1928 Mad 161 (162, 163): 51 Mad 259 : 
28 Cri L Jour 1038 (DB) (Tahsildar acting as a 
polling- officer in connection with a municipal 
election committing offence under S. 58, Madras 
District Municipalities Act — Sanction not necessary.) 

(Vol. 4) 1917 Mad 759 (759) : IS Cri L Jour 37 
(Village Munsif is Judge — But when he refuses to 
register a vakalat or authenticate an affidavit 
unless he is given a bribe and is charged with that 
offence he is not accused as such Judge.) 

(VoL 12) 1925 Oudh 565 (565, 566) : 28 Oudh Cas 
155; 26 Cri L Jour 1157 (DB) Sale by auction of 
impounded cattle by member of District Board 
deputed for the purpose— Purchase at such auction 
by himself in name of servant — Offence (S. 169. 
Penal Code) is committed while acting in discharge 
of official duty ) ‘ 

{Vol 20) 1933 Sind 161 (163, 164) : 27 Sind L R 3 : 34 
Cri L Jour 191 (DB) (Sanction necessary before the 

, .President of a Taluk Board can be tried for embezzle* 
merits connection with the disbursements of the 


[3] The police can investigate into a cognizabla 
offence without any sanction. (Vol 32) 1945 PC 18 
(21, 22) : 46 Cri h Jour 413 : 71 fnd App 203 : 1 LB 
(1945) Lah 1:1 L R (1945) Kar P C 89 (PC) * (Vol 
82) 1945 Cal 385 (386) : I L R (1944) 2 Cal 183: 47 
Cri L Jour 142 (DB) (Magistrate cannot order oonoella- 
tion of first information report or stop investigation 
till sanction is obtained) 

[4] Sanction given m respect of one offence - Court 
can proceed with a different offence provided it is,, 
based on the same facts on which sanotion for the other 
offence was given. (’03) 30 Cal 905 (908) (DB) * (Vot 
34) 1947 Cil 162 (171): 47 Cr L Jour 662 (DB). 

[5] Where sanction is wrongly given in a case not- 
requiring sanction under this section it is an irregula- * 
rity curable under S. 537. (Vol 27) 1940 Pesh 41 (44) r 
42 Cri L Jour, 68. 

8. Who can sanction prosecution. 

[1] When once the Secretary to the Government/ 
under the orders of the Governor certifies that the 
Governor has accorded sanction under this section, that- , 
is a sufficient proof that the Governor has sanctioned ■ 
the prosecution in the exercise of his individual 
ment as prescribed in the section in the absence of -ahT, 
evidence to the contrary. (Vol 32) 1945 Mad 234 (286) £ * 
I L R (1946) Mad 219 s 47 Cri L Jdur X49 (DB). & 



[S. 197] 


[THE CODE OP] CRIMINAL PROCEDURE, 1898 


2729 


Section 197 (contd.) 

9. Essentials of sanction. — [1] A sanction under 
this section must specify the offence for which the prose- 
cution should be started. ( 5 93) 1G Mad 468 (476, 474) (DB). 
(Proceedings started on a sanction which left it to another 
to determine the offence for which prosecution should 
be started is invalid.) ® (Yol 4) 1917 Mad 344 (348) : 17 
Cri L Jour 168. 

f*2] The order of sanction need not state the section 
under which the offence falls but should clearly state 
the facts which constitute the offence for .the prosecu- 
tion of which sanction is accorded, ('ll) 12 Cri L Jour 
217 {220, 221, 222) : 1911 Pun Be No. 11 Cr SB (Yol 4) 
1917 Mad 344 (348) : 17 Cri L Jour 168 * (Yol 5) 1918 
Bom 117 (118, 1*20, 121) : 43 Bom 147 : 20 Cri L Jour 
71 (DB) * (Yol 25) 1938 Bom 50 (53) :ILE (1937) 
Bom 918 : 39 Cri L Jour 214 (DB). (Sanction directing 
prosecution “tor offence under S. 477. Penal Code, or 
such other section or sections of the latter Code as may 
be applicable to the facts of the case” — Whole tacts set 
out in Government resolution giving sanction — Sanc- 
tion is in proper form and legal.) 

[3] There is no prescribed form in which the sanc- 
tion must be given. (Yol 7) 1920 Lab 254 (255) : 21 Cri 
L Jour 760 * (’04) 1 Cri L Jour 275 (279) : 27 Mad 54 
* (Yol 7) 1920 Pat 237 (243) : 21 Cri L Jour 584 (DB) 
*(Vol 9) 1922 Lab 146 (147) : 2 Lab 305 : 23 Cri L 
Jour 113 * (’ 72) 7 Mad HCR 58 (59) (DB). (Writing 
desirable hut not necessary.) (’09) 10 Cri L Jour 463 
{467) (DB) (Cal). 

[4] Any deficiency or error in the particulars set out 
is immaterial so long as the sanction clearly Indicates the 
offence for which prosecution is to be started. (’04) 1 Cri 
L Jour 275 (279) : 27 Mad 54 * (Voi 14) 1927 Bom 501 
{503) : 28 Cri L Jour 1012 (DB). 

[5] A sanction under this section can be addressed to 
any officer. (Yol 25) 1938 Bom 50 (54) : I L R (1937) 
Bom 918 : 39 Cri Ij Jour 214 (DB) * (Vol 20) 1933 All 
543 (544) : 55 All 798 : 34 Cri L Jour 1208 (DB). 

[6] A complaint based on a sanction issued under 
this section need not be filed by the very officer to 
whom the sanction was addressed. (Yol 20) 1933 All 
543 (544) : 55 All 798 : 34 Cri L Jour 1208 (DB). 

[7] District Magistrate ordered to institute prosecu- 
tion taking cognizance of the offence and transferring 
it to another Magistrate for trial — Held, the order was 
substantially complied with and the proceedings were 
not vitiated. (’09) 10 Cri L Jour 463 (466) (DB) (Cal), - - 

[8] The granting of a sanction under this section is 
an executive and not a judicial act. (Yol 9) 1922 Lah 
146 (147) : 2 Lah 305 : 23 Cri L Jour 113 * (Yol 10) 
1923 Mad 338 (389) : 24 Cri L Jour 116 * (’04) 1 Cri L 
Jour 275 (278) : 27 Mad 54. 

[9] Sanctioning authority cannot hold a judicial 
enquiry before the sanction and such an enquiry will 
only be a departmental enquiry. (’99) 23 Mad 223 (224) 
(DB). 

[10] A sanction need not be based on legal evidence. 
'(’04) 1 Cri L Jour 275 (278) : 27 Mad 54. 

[11] It is not necessary to give reasons for sanction- 
■ing a prosecution. (Yol 10) 1923 Mad 338 (339) : 24 Cri 
'L Jour 116, 


[12] It is not necessary before sanctioning a prosecu- 
tion under this section to give the accused person an 
opportunity to show cause why his prosecution should 
not be ordered. ( 5 04) 1 Cri L Jour 275 (278) : 27 Mad 
54 * (Yol 10) 1923 Mad 338 (339) : 24 Cri L Jour 116. 

10, Stage at which sanction is to be obtained. 
— [1] A sanction obtained after the commencement 
of proceeding? is not sufficient. (Yol 4) 3917 Bom 33 
(33) : 42 Bom 172 : 19 Cri L Jour 342 (DB) * (’85) 9 
Bom 288 (299) (FB) * (Yol 10) 1923 Mad 338 (339) ;24 
Cri L Jour 116 * (Yol 7) 1920 Pat 237 (243) : 21 Cri 
L Jour 584 (DB) * (Yol 20) 1933 Sind 161 (103) : 27 
Sind L R 3 : 34 Cri L Jour 191 (DB). 

[See however (Yol 26) 1939 Lah 479 (486) : I L R 
(1910) Lah 102 : 41 Cri L Jour 65 (DB). (Is only an 
irregularity curable under S. 587.) *5 (Yol 26) 1939 Lah 
1 (3) : I L R (1939) Lah 227 : 40 Cri L Jour 252 *(Yol 
25) 1938 Bom 50 (53) : I L R (1937) Bom 918 : 39 Cri 
L Jour 214 (DB).] 

11. Want of sanction — Effect — [1] The absence 
of sanction in eases coming under the section will render 
the proceedings illegal. (Vol 31) 1944 Pat 378 (387) : 23 
Pat 457 : 46 Cri L Jour 438 (DB) * (Yol 25) 1938 
Rang 181 (184) : 39 Cri L Jour 614 : 1938 Rang L R 
101 * (Yol *23) 1936 Lah 781 (783) : 37 Cri L Jour 
1056 * (Yol 4) 1917 Bom 33 (33) : 42 Bom 172 : 19 
Cri L Jour 342 (DB) * (’85) 9 Bom 288 (296, 297) (FB) 
* (Yol 15) 1928 All 756 (758) : 51 All 377 : 30 Cri L 
Jour 62 * (Vol 6) 1919 Lah BOO (SOI, 302) : 1919 Pun 
Re No. 4 Cr : 20 Cri L Jour 152 (DB) * (Yol 7) 1920 
Mad 123 (123) : 21 Cri L Jour 233 (DB) * (’07) 6 Cri 
L Jour 382 (383) : 31 Mad 80 (DB) * (Yol 18) 1931 
Oudh 392 (393, 394) : 32 Cri L Jour 991 * (Yol 20) 
1933 Sind 161 (163) : 27 Sind L R 3 ; 34 Cri L Jour 
191 (DB) * (’67) 1867 Pun Re No. 10, Cr p. 15 (15) 
(DB). 

[See (Yol 26) 1939 Lah 479 (483) : I L R (1940) 
Lah 102 : 41 Cri L Jour 65 (DB). (Consent under 
S. 270 of the Government of India Act, 1935 not 
obtained — Proceedings are void ah initio — Illegality is 
incurable under S. 537, Criminal P. 0.)3 

[See also (Vol 30) 1943 Cal 594 (609): 45 Cri L Jour 
224 (S B) * (Vol 26) 1939 F C 43 (50): 40 Cri L Jour 
468 ’ I L R(1939) Ear F C 132: 1 L R (1940) Lah 400: 
1939 F C R 159 (FC). (Case under S. 270 (1) of the 
Government of ; India Act, 1935. If the prosecution is 
defective for want of proper consent, the proceedings 
would be void and the complaint would be dismissed.)] 

[See however (Yol 32) 1945 Oudh 180 (182): 47 Cri 
L Jour 40.] 

[But see (Vol 6) 1919 Mad 190 (190): 20 Cri L Jour 
514 (D B).] 

[2] Where there are a number of co-accused in a 
case, the want of sanction in respect of one of them will 
vitiate the proceedings as regards the rest also, (Vol 24) 
1937 Pesh 52 (56): 38 Cri L Jour 1042 (DB) $ (Vol 23) 
1936 Lah 781 (782): 37 Cri L Jour 1056. 

[3] When a complaint is presented without obtaining 
the sanotion required by this section, the proper course 
is to dismiss the complaint under S. 203. (Yol 21)» 1934 
Rang 238 (239): 12 Rang 530: 36 Cri L Jour 77. 

[4] Accused person pleading S. 197 as bar to his tria 
should show the facts bringing the section into opera 
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98, No Court shall take cognizance of an offence falling under chapter XIX or Chapter xxi a 
cuiion f or b rB ach of °£ Indian Penal Code or under sections 493 to 496 (both inclusive) 
t, defamation and of the same Code, except upon a complaint made by some person 
s against marriage . aggrieved by such offence : 

Provided that, where the person so aggrieved is a woman who, according to the customs 
inner s of the country, ought not to be compelled to appear in public, or where such person 
ir the age of eighteen years or is an idiot or lunatic, or is from sickness or infirmity unable 
re a complaint, some other person may, with the leave of the Court, make a complaint on 
aer behalf.] 

Provided further that where the husband aggrieved by an offence under section 494 of the 
ode is serving in any of His Majesty’s armed forces under conditions which are certified by 
nmanding Officer as precluding him from obtaining leave of absence to enable him to make 
plaint in person, some other person authorised by the husband in accordance with the 
ons of sub-section (l) of section 199B may, with the leave of the Court, make a complaint 
behalf.] 

!82 — S. 19S ; 1872 — S. 142, para. 2 ; 1861 — S. 68.] 

Ls to modification of this section in its application to an offence falling under Chapter XXI of the Indian 
aal Code when committed against a Ruler of a State outside but adjoining India, etc., see section 2 of the 
reign Relations Act, 1932 (12 [XII] of 1932), [b] Inserted by the Code of Criminal Procedure (Amend- 

int) Act, 1923 (18 [XVIII] of 1923), S. 51. [c] Added, ibid., (Second Amendment), 1943 (28 [XXVIII] of 

13), S. 2. [27-11-1943.] 


i 197 — Note 11 (contd.) 

r ol 31) 1944 Pat 378 (383): 46 Cri L Jour 438: 

457 (D B) * (Yol 38) 1946 Pat 108 (108): 47 Cri 

445 , 

. Sub-section (2). — [1] 'Where the authority 
eified the Court by which a case is to be tried 
his sub-section, the High Court has no power to 
• the case to any other Court. (’99) 26 Cal 852 
IB). 

Vn order that all eases in which a particular 
officers are concerned ( e . g, Tahsildars) must 
. only by a particular Court cannot be made by 
hority authorised to sanction prosecution. (*92) 
t 36 (38, 39) (D B). 

The Governor-General or Governor can direct a 
be tried by a Court which otherwise would have 
1 jurisdiction over it. (’08) 8 Cri L Jour 70 (71): 
Bur Rul 265. 

Case directed to be tried by Sessions Judge can 
l by the additional Sessions Judge of that place. 
Mad Jj Jour 397 (398) (EB). 

There is nothing in the section which requires 
ders under this sub-section should necessarily be 
in every case. (Yol 25) 1938 Bom 50 (54): I L R 
Bom 918: 39 Cri L Jour 214 (D B). 

SECTION 198 — SYNOPSIS, 
sope and object. 

Ipetment of offence mentioned in section-^ 
applicability of section, 
omplaint*— Essentials . 

Person aggrieved by such offence.” 

»efamation. 

dgamy, etc. 

Vft - 


7. Want of complaint — Effect. 

8. Complaint of one offence — Evidence disclosing 
different offence falling within section — Power 
of the Court to proceed in respect of such 
offence. 

9. Complaint on behalf of another — Provisos. 

1. Scope and object. — [1] This section is one of 
the exceptions to the general rule that any person may 
set the law in motion where an offence has been com- 
mitted. (Vol 22) 1935 All 938 (939): 37 Cri L Jour 56 
® (Vol 8) 1921 Cal 627 (629): 22 Cri L Jour 494 (DB)* 
(1900) 25 Bom 151 (155) (F B) « (Yol 21) 1934 Sind 
188 (188): 29 Sind L R 12 : 36 Cri L Jour 408. 

[2] The object of the section is to limit the persons 
by whom proceedings can be initiated in respect of offen- 
ces referred to which are of a private character. (Vol 25) 
1938 Sind 141 (142): 39 Cri L Jour 686 : ILK (1939) 
Ear 12 (D B) * (1900) 25 Bom 151 (155) (F B). 

[See also (Yol 30) 1943 Cal 564 (564): 45 Cri L Jour 
123. (Section excludes complaints by busy foodies and 
mischief-makers.)] 

[3] Restriction is only upon initiation of proceedings 
and the subsequent death of complainant will not pre- 
vent the proceedings being continued to its conclusion. 
(Yol 28) 1941 Rang 202 (205): 1941 Rang L R 224; 42 
Cri L Jour 801. 

2. Abetment of offence mentioned in section — 
Applicability of section. — [1] The section does not 
apply to the abetment of the offences referred to in the 
section. (Yol 13) 1926 All 189 (191): 27 Cxi L Jour 101. 

[But see (>88) 1888 Pun Re No. 4 Cr, p. 6 (7) * (Yol 
30) 1943 Pat 212 (217) : 44 Cri L Jour 590 : 22 Pat 
263 (DR).] 

3. Complaint — Essentials. — [1] The fact that a 
complaint is made at the instance of the police does not 
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Section 19S — Note 3 (contd.) 
make it other than a complaint for the purposes of this 
section. (Vol 6) 1919 Lah 389 (390) : 20 Cri L Jour 3 : 
1919 Pun Be No. 5 Cr (D B). 

[2] In construing a complaint regard must be had to 
every portion of it. (‘91) 1891 Pun Re No. 8 Cr, p. 19 
(21) (D B). 

[3] Specific reference to every exhibit proposed to be 
put in evidence need not be given in a complaint of 
defamation (Vol 11) 1942 Mad 340 (341) ; 26 Cri L Jour 
941 (DB). 

4. “Person aggrieved by such offence.”— [1] 
Person “aggrieved” by the offence complained of can 
file the complaint. (Vol. 1) 1914 Mad 352 (352) ; 35 Cri 
L Jour 337 (DB). 

[2] There must be legal grievance and a sentimental 
reason to make a person “aggrieved.” (’06) 3 Cri L 
Jour 187 (189) (DB) * (1900) 25 Bom 151 (156) (FB) 
© (’72-92) 1872-1892 Low Bur Bui 617 (618). (Mere 
mental pain caused by the offence not a grievance.) © 
(Vol 21) 1934 Sind 188 (190) : 36 Cri L Jour 408 : 29 
Sind L R 12. 

[B] The person “aggrieved” need not have been directly 
injured by the offence. (Vol 30) 1943 Cal 564 (564) : 45 
Cr L Jour 123 © (Vol 15) 1928 Nag 58 (60) : 28 Cri L 
Jour 996. 

[4] The term “aggrieved” is not confined to a person 
who would be entitled to compound the offence under 

S. 345. (1900) 25 Bom 151 (156, 157) (FB). 

[5] The question 'whether the person is “aggrieved” 
within the meaning of this section is a question of fact. 
(Vol 21) 1984 Sind 188 (190) : 36 Cri L Jour 408 : 29 
Sind L R 12 © (Vol 15) 1928 Nag 58 (60) ; 28 Cri L 
Jour 996 © (’06) 3 Cri L Jour 187 (189) (DB) (Cal). 

5. Defamation. — [1] Right to complain about 
defamation belongs not only to the person defamed but 
also to others who are affected by the defamation. (1900) 
25 Bom 151 (156, 157) (FB). (Husband can complain 
where wife is defamed. Overruling 1887 Rat 327 and 
1888 Rat 892.) © (Vol 15) 1928 Nag 58 (60) : 28 Cri L 
Jour 996. (Complaint by adopted son of woman defamed 
held proper.) © (Vol 30) 1943 Cal 564 (564) : 45 Cri L 
Jour 123. (Unchastity imputed to wife — Husband can 
complain.) © (’05) 2 Cri L Jour 381 (381) (DB) (Mad). 
(Do.) © (Vol 12) 1925 Mad 320 (321) : 26 Cri L Jour 
521 (DB) © (Vol 11) 1924 Lah 559 (561) : 5 Lah 301 
: 26 Cri L Jour 342 (DB) © (’91) 1891 All W N 188 
(188) © (’04) 1 Cri L Jour 445 (447) ; 32 Cal 425 (DB). 
(Brother.) 

[But see (’93) 1893 All W N 207 (208). (Son cannot 
complain of defamation of mother,) © (’87) 1887 Pun 
Re No, 39 Cr. p, 91 (92). (Father cannot complain of 
defamation of daughter.)] 

[2] . Complaint by the father of a woman not on her 
behalf is no bar to an independent complaint by her. 
(Vol 25) 1938 Lah 739 (740) : 40 Cri L Jour 131. 

[3] A person who is merely one whose feelings are 
hurt by the defamation of another cannot complain 
under this section. The test being whether the com- 
plainant’s own personal reputation has been harmed 
directly or indirectly. (Vol 21) 1934 Sind 188 (190) : 36 


Cri L Jour 408 : 29 Sind L R 12. (Imputation against 
head of religious sect not affecting his spiritual 
character.) © (Vol 22) 1935 Sind 98 (100, 101) : 36 Cri 
L Jour 975 : 29 Sind L R 89. (Do ) © (’OB) 26 Mad 43 
(47J (SB). (Attack on Health Officer of Municipality — Pre- 
sident of Municipality cannot complain.) ©(Vol 10) 1923 
Oudh 4 (6) : 26 Oudb Cas 44 : 23 Cn L Jour 641. (Where 
police-officer is defamed, a complaint by his superior 
officer on the ground that the good name ol police ioree 
had been attacked cannot be entertained.) 

[4] A Magistrate cannot complain in re.-pect oi 
defamatory statement made before him affecting a third 
party. (Vol 27) 1940 All 246 (247) : I L R (19401 All 
314 : 41 Cri L Jour 660. 

[5] Defamation of class of persons which can be 
brought home to individual members — Any member of 
the class may complain. (Vol 22) 1935 All 743 (744. 745): 
36 Cri L Jour 316 : 57 All 1012 (DB). (Article 'alleg- 
ing girls of certain college guilty of misbehaviour.) 

6. Bigamy, etc.— [1] Complaint of bigamy can 
be preferred by the second husband or by other persons 
aggrieved e.g. the husband by the first marriage. (Vol 
30) 1943 Pat 212 (216) : 44 Cri L Jour 590 : 22 Pat 
263 (DB). (The first husband.) © (’99) 26 Cal 336 (337) 
(DB). 

(2) The following persons have been held not to be 
competent to complain about a bigamous marriage. 

(a) Father. (’10) 11 Cri L Jour 51 (51) : 32 All 78. 

(b) Mother. (’03) 2 Weir 231 (232). (Mother of a 
minor husband.) 

(c) Brother. (’08) 7 Cri L Jour 457 (458) : 11 Oudh 
Cas 148 © (’86) 10 Bom 340 (341), (Brother of a lunatie 
husband.) 

(d) Father, mother or brother of the first or second 
husband. (’02) 25 All 132 (183), (Brother of second 
husband.) 

(e) Father of the woman who contracts the marriage. 
(’12) 13 Cri L Jour 204 (204) (DB). 

(f) The spiritual head of the community. (Vol 18) 
1931 Mad 247 (248) : 32 Cri L Jour 1116. 

[3] The Magistrate cannot force the character of an 
aggrieved person, upon the husband which he does not 
want to assume even though the case against the wife 
discloses bigamy also. (Vol 25) 1938 Sind 141 (142) : 39 
Cri L Jour 686 : 1 L R (1989) Kar 12 (DB). 

7. Want of complaint — Effect. — [1] Judicial 
proceedings held in the absence of a complaint by the 
aggrieved person are illegal. (’79) 1879 Pun Re No. 5 
Cr, p. 6 (10) ©(Vol 17) 1930 Mad 705 (706) : 31 Cri L 
Jour 895 ©(’09) 9 Cri L Jour 154 (155) (Lah). 

8. Complaint of one offence — Evidence dis- 
closing different offence falling within section — 
Power of the Court to proceed in respect of such 
offence. — [1] Complaint by “aggrieved” in respect of 
one offence — Evidence disclosing different offence — 
Court cannot proceed in respect of the latter offence. 
(’87) 10 All 39 (43) ©(’79) 1879 Pun Re No. 5 Cr. p. 6 
(9, 10) ©(89) 1889 Pun Re No. 18 Cr. p, 67 (69) 
©(Vol 10) 1923 Oudh 4 (6) : 26 Oudh Cas 44 : 23 Cri L 
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199. No Coai'i; shall take cognizance of an offence under section 497 or section 49 s of the 
Prosecution for acnlten, Indian Penal Code, except upon a complaint made by the husband of 
or enticing a married the woman, or, in his absence, [made with the leave of the Court] by 
ico/nan. seme person v T ho had care of such woman on his behalf at the time when 

such offence was committed : 

a [Provided that, where such husband is under the age of eighteen years, or is an idiot ou 
lunatic, or is from sickness or infirmity unable to make a complaint, some other person may, with 
the leave of the Court, make a complaint on his behalf.] 

b [Provicled further that where such husband is serving in any of His Majesty’s armed forces 
under conditions which are certified by his Commanding Officer as precluding him from obtaining 
leave of absence to enable him to make a complaint in person, and where for any reason no 
complaint has been made by a person having care of the woman as aforesaid, some other person 
authorized by the husband in accordance with the provisions of sub-section ( 1 ) of section 199b 
may, with the leave of the Court, make a complaint on his behalf.] 

[1S82 — S. 199 ; 1872 — Ss. 478, 479 ; 1861 — Ss. 177, 178.] 

[a] Inserted by the Code of Criminal Procedure (Amendment) Act, 19*23 (18 [XVIII] of 1923), g, 52 

[b] Added, ibid.> (Second Amendment), 1943 (28 [XXVIII] of 1943), 8. 3. [27-11-1943.] 


Section 198 — Note 8 ( contd ,) 

•Totu* 641 *(Vol 25) 1938 Sind 141 (142) : 39 Cri L Jour 
686 : I L R (1939) Kar 12 (DB). 

[But see (’78) 1 Cal L R 528 (524) (DB).] 

[2] If the facts staled in the complaint amount to the 
offence in regard to which action is proposed to be 
taken, non-mention of the section under which offence 
falls is immaterial. (’84) 1884 Pun Re No. 24 Cr, p. 42 
(42) (DB) *(Vo1 12) 1925 Dali 631 (G32) : 6 Lah 375 : 
27 Cri L Jour 769 (DB) *(’03) 25 All 209 (211). 

9. Complaint on behalf of another— Provisos* 

[1] The complaint need not be presented in person 

by the aggrieved person. (’30) 1930 Mad W N 855 
(858) ■(FB) ®(Vol 1) 1914 Cal 479 (479) : 42 Cai 19 : 
15 Cri L Jour 348 (DB). 

[But see (’96) 1896 Pun Be No. 10 Cr, p. 24 (26) 
(DB). [Held, however, irregularity was cured in the 
circumstances of the case.)] 

[2] Even where complaint by some person on behalf 
of another can be made under the provisos, leave of the 
Court is necessary, the absence, of which will make the 
proceedings illegal. (Vol 25) 1938 Lah 739 (740) : 40 
Cri L Jour 131 * (Vol 2*2) 1935 Oudh 6 (7) : 36 Cri L 
Jour 116 : 10 Luck 277 *(*46) 47 Cri L Jour 717 
(718) (Cal). 

[3] The leave of the Court is also necessary for com- 
pounding a complaint made on behalf of another. 
(Vol 25) 1938 Lah 739 (740) : 40 Cri L Jour 131. 

[4] Complaint by servant on behalf of pardanashin 
lady on oral authority — Leave of Court was held pro- 
perly granted though there was no written authority 
and the husband was present when the lady was 
defamed and he did not complain. (Vol 30) 1943 Pat 
117 (121) : 44 Cri L Jour 391 : 21 Pat 778 (DB). 

[5] Where the lady defamed herself appears in Court 
and deposes sanction will not be granted to the husband. 

1 £46) . 47 Cri L Jour 717 (718) (Cal)- 


SECTION 199 — SYNOPSIS. 

1. Scope and object of the section. 

2. Offences to which the section applies. 

3. Complaint — Essentials* 

4. Who can complain. 

5. Want of complaint — Effect, 

6. Proceedings commencing in respect of offence 
not falling under section — Evidence disclos- 
ing offence within section — Power of Court 
to convict for such offence. 

1. Scope and object of the section. — [1] The 
section is an exception to the rule that any person can 
institute a complaint of an offence. (Vol 22) 1935 All 
938 (939) : 37 Cri L Jour 56. 

[2] The object is to prevent other persons excepting 
the affected party from bringing the matter to the 
Court. (Vol 25) 1938 Sind 141 (142) : I L R (1939) Kar 
12 : 39 Cri L Jour 686 (DB) *(1900) 25 Bom 151 (155) 
(FB) *(’09) 9 Cri L Jour 450 (451) : 3 Sind L E 15 
(DB) *(’06) 3 Cri L Jour 187 (189) (DB) (Cal) *(’77) 
1877 Pun Re No. 2 Cr, p. 3 (5) (DB) *(Vol 4) 1917 
Mad 220 (221) : 17 Cri L Jour 363. 

[3] Suit for divorce in which offender is co-respon- 
dent pending — Prosecution is not barred. (Vol 15) 1928 
Lah 50 (50) : 29 Cri L Jour 382. (Section 61, Divorce 
Act, precludes only a civil suit for damages.) 

2. Offences to which the section applies. — [1] 
Section does not apply to other offences though the in- 
tention to commit offence under S. 497 or S. 498 may be 
an ingredient of such oSences. Magistrate can take 
cognizance of these offences without a complaint by the 
persons mentioned in the section. (Vol 4) 1917 Nag 90 
(92) : 19 Cri L Jour 881 *(’75) 8 Mad H C R App 
vi (vi) * (’77) 1877 Pun Re No. 2 Cr, p. 3 (4, 7) (DB). 
(Per Plowden and Lindsay, .TJ., Fitzpatrick, J., dis- 
senting.) *(1900) 23 All 82 (84), 

[But see (’86) 1886 All W N 42 (42). [Held, prose* 
cution in the absence of complaint by husband is very 
injudicious.)] 
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Section 199 — Note 2 (contd.) 

[2] The section applies to attempts to commit the 
offence* mentioned therein. (’82) 1S82 Pun Re No. 3 
Cr, p. 3 (4) (DB). 

3. Complaint — Essentials. — [l] A complaint 
unclfei this section must be a complaint, as defined in 
fcj. 4 (1) (h). (Yol 27) 1940 All 201 (201) : 41 Cri L Jour 
499© {Yol 3) 1916 Mad 1059 (1060): 10 Cri L Jour 466 
© (’ll) 12 Cri L Jour 50 (50): 1930 Pun Be No. 32 Cr 
© (’03) 30 Cal 910 (915) (F 33). (Allegation made to 
police not a complaint.) <© (’12) 13 Cri L Jour 287 (288) 
(D B) (Bom). (Allegation made to police or statement 
made as a witness is not a complaint.)®' (’04) 1 Cri L 
Jour 763 (764): 17 C P LB 105, (Allegation made to 
police not a complaint! 89 (Yol 10) 1923 Mad 59 (59) : 

23 Cri L Jour 592. (Do.) 

[But see (Yol 3) 1916 Ali 307 (307): 38 All 276: 17 
Cri L Jour 72, (Statement in the deposition can be 
taken as complaint within the meaning of S. 4 (1) (h).)© 
(’81) 1S81 Pun Re No. 17 Cr, p. *29 (30) (D B). (Alle- 
gation to police.) © (’02) 29 Cal 415 (416) (D B). (State- 
ment made as witness.)] 

4. Who can complain. — [1] Other persons than the 
husband or the one -who has care of the woman in his 
absence cannot complain under this section. (Yol 3) 

1916 Mad 1059 (1060): 16 Cri L Jour 466 © (Yol 21) 
1934 Lah 122 (123): 36 Cri L Jour 423 * (Yol 9) 1922 
Lah 168 (168): 23 Cri L Jour 613 * (’72) 1872 Pun Re 
No. 11 Cr, p. 15 (16) (DB). (Husband’s counsel has no 
right.) 

[2] Where a person professes to complain as the 
husband under this section, the factum and the validity 
of the marriage must be proved strictly. (Yol 1) 1914 
All 214 (215): 36 All 1; 15 Cri L Jour 78 * (Yol 4) 

1917 Low Bur BO (30); 18 Cri L Jour 321 * (’10) 11 
Cri L Jour 155 (156) (Lah) © (Yol 17) 1930 All 834 
(834): 32 Cri L Jour 315. 

[3] The fact that the marital tie is broken subsequent 
to the offence will not deprive the husband of his right 
to complain under this section. (Yol 9) 1922 Lah 477 
(478, 479): 23 Cri L Jour 462. 

[4] The husband of a woman absent at the time of 
offence— Person having care of the woman on behalf of 
husband, can complain. (Yol 11) 1924 Lah 330 (331); 

24 Cri L Jour 7 80. (Mother of husband.) 

[5] An express delegation of trust by the husband is 
not necessary to entitle a person having care of a woman 
during her husband’s absence to complain under this 
section. (Yol 13) 1926 Sind 159 (160); 20 Sind LB 314: 
27 Cri L Jour 414 (D B). (The nephew of the husband 
was held competent to file complaint.) * (Yol 29) 1942 
Oudh 434 (435): 43 Cri L Jour 643. (Wife living with 
husband’s father enticed away while on a short visit to 
her parents - Husband’s father held could complain.) 

[See however (Yol 24) 1937 Bom 186 (189): I L R 
(1937) Bom 244: 38 Cri L Jour 769 (D B) © (Yol 28) 
1986 Pesh 32 (32): 37 Cri L Jour 345.] 

[6] Offence committed during husband’s absence — 
Husband not absent when complaint was made and 
unwilling to prosecute — Person who had care of her at 
the time of offence could still complain, (Yol 4) 1917 
Mad 220 (221): 17 Cri L Jour 363. 


i_7] When a husband can ■ be said to be absent ” 
within the meaning of this section is a question of fact. 
(Yol 9) 1922 Lah 168 (168): 23 Cri L Jour 613. (Hus- 
band living in the interior of the district while wife was 
in the headquarters — Held he was not absent.) 

[8] The leave of Court required under the section 
may be implied and need not be expressly recorded. 
(YoL 13) 1926 Sind 159 (161! : 20 Sind L R 314: 27 Cri 
L Jour 414 (D B). 

[9] In order to make tbe proviso appli cable the cir- 
cumstances which are alleged as bringing the case with- 
in its limits should be proved. (Yol 20) 1933 Cal 144 
(144): 34 Cri L Jour 290 (D B). 

[10] In the absence of leave of Court the proceedings 
will be illegal. (Yol 20) 1933 Cal 8S0 (881): 34 Cri L 
Jour 1092 (D B) * (Yol 21) 1934 Lah 86 (87): 35 Cri L 
Jour 1032. 

5. Want of complaint — Effect [1 J In the absence 

of complaint, proceedings under this section will be ille- 
gal. (Yol 24) 1937 Bom 186 (191): I L R (1937) Bom 
244: 38 Cri L Jour 769 (DB) * (Yol 2) 1915 Bom 194 
(195): 16 Cri L Jour 662 (DB) © (Yol 20) 1933 Oudh 
163 (165): 34 Cri L Jour 496 © (’92) 2 Weir 235 (236) 
© (’ll) 12 Cri L Jour 50 (50): 1910 Pun Re No. 32 Cr, 
p. 105 © (Yol 22) 1935 Pat 357 (358): 14 Pat 717 : 3G 
Cri L Jour 856 (X) B). 

[2] It is not enough that the complaint is laid after the 
commencement of the proceedings. See (Yol 21) 1934 
Lah 122 (1*23): 36 Cri L Jour 423. 

[But see (Yol 3) 1916 All 307 (307): 38 All 276: 17 
Cri L Jour 72. (Submitted not correct.)] 

6. Proceedings commencing in respect of off- 
ence not falling under section — Evidence disclosing 
offence within section — Power of the Court to 
convict for such offence. — [1] In regard to offences 
falling under this section a Court cannot proceed in the 
absence of a complaint by the husband or guardian 
where such offence is disclosed to be involved in the 
transaction of which Courtis already in seisin. (Yol 20) 
1933 All 626 (627): 55 All 871 : 34 Cri L Jour 12*27 © 
(’12) 13 Cri It Jour 287 (288) (D B) (Bom) © (’07) 5 Cri 
L Jour 164 (167): 31 Bom 218 (DB) © (Yol 18) 1931 
Cal 524 (526): 32 Cri L Jour 1135 (D B) © (Yol 22) 

1935 Pat 357 (358) : 14 Pat 717 : 36 Cri L Jour 856 
(DB) © (’8*2) 188*2 Pun Re No. 3 Cr, p. 3 (4) (DB) © 
(Yol 5) 1918 Lah 385 (385): 1918 Pun Re No. 2 Cr : 
19 Cri L Jour 300. 

[2] Proceedings commenced in respect of some of- 
fence other than one under this section upon the com- 
plaint oi husband or person in charge of the woman — 
{Subsequent disclosure that an offence referred to in this 
section has been committed — Proceedings cannot be 
taken on the same complaint. (Yol 27) 1940 All 201 
(201) : 41 Cri L Jour 499 © (’83) 5 All *233 (235) © 
(’0*2) 29 Cal 415 (417) (DB) © (’13) 14 Cri L Jour 284 
(286): 1912 TJpp Bur Rul 155 © (Yol 11) 1924 Mad 
828 (328) : 24 Cri L Jour 837 © (’03) 27 Mad 61 (62) 
(D B) © (’10) 14 Cal W N cclxxv (cclxxv) (DB) © (’73) 
1873 Pun Re No. 18 Cr, p. 20 (21) © (’72) 1872 Pun 
Re No. 11 Cr, p 15 (16) (DB). 

[But see (’93) 20 Cal 483 (486) (D B).] 

[3] It is enough if the facts alleged in the complaint 
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a [i99A. Wheu in any case falling under section 198 or section 199, the person on whose 
Objection oij laicful guar - behalf the complaint is sought to be made is under the age of eighteen 
dian to complaint by person years or is a lunatic, and the person applying for leave has not been 
other than person aggn$vea. appointed or declared by competent authority to be the guardian of 
the person of the said minor or lunatic, and the Court is satisfied that there is a guardian so 
appointed or declared, notice shall be given to such guardian, and the Court shall, before granting 
the application, give him a reasonable opportunity of objecting to the granting thereof.] 

[a] Inserted by ihe Code of Criminal Procedure (Amendment) Act, 1923 (IS [XVIII] of 1923), S. 53. 


Objects and Reasons. 


“We have adopted the suggestion that the new 
section 199 A should apply to lunatics as well as to 
minors. We note that there has been some criticism of 
the drafting of the new section and we have re-drafted 
a portion of it so as to provide that, where the person 
applying for leave to make a complaint has not been 


declared by competent authority to be the guardian of 
the person of the minor or lunatic, and where the Court 
is satisfied that such guardian has been appointed, the 
Court shall give such guardian a reasonable opportunity 
of objecting to the application.” 

— S. C. R. [XVIII of 1923]. 


a [199B. (l) The authorisation of a husband given io another person to make a complaint 
Form of authorisation on bis behalf under the second proviso to section 198 or the second 
under second proviso to proviso to section 199 shall be in writing, shall be signed or otherwise 
section 198 or 199. attested by the husband, shall contain a statement to the effect that he 

has been informed of the allegations upon which the complaint is to be founded, shall be counter- 
signed by the Officer referred to in the said provisos, and shall he accompanied by a certificate 
signed by that Officer to the effect that leave of absence for the purpose of making a complaint in 
person cannot for the time being be granted to the husband. 


( 2) Any document purporting to be such an authorisation and complying with the provisions 
of sub-section (l) y and any document purporting to be a certificate required by that sub-section 
shall, unless the contrary is proved, be presumed to be genuine, and shall be received in evidence.] 

[a] Inserted by the Code of Criminal Procedure (Second Amendment) Act, 1943 (28 [XXVIII] of 1943), S. 4. 

[27-11-1948.] 


CHAPTER XVI. 

Of Complaints to Magistrates. 

200. a [ * * ] A Magistrate taking cognizance of an offence on complaint shall at once 

Examination of examine the complainant upon oath, and the substance of the examina- 
complainant. tion shall be reduced to writing and shall be signed by the complainant, 


and also by the Magistrate : 


Section 199 — Note 6 (contd.) 
make out an offence which is taken cognizance and the 
section under which the offence falls need not be stated. 
(Vol 24) 1937 Bom 186 (190, 191) : I L E (1937) Bom 
244: 38 Cri L Jour 769 (DB) ft (Vol 9) 1922 Mad 853 
(354, 355): 22 Cri L Jour 762 (DB) * (Vol 12) 1925 
Lah 631 (682): 6 Lah 375: 27 Cri L Jour 769 (DB) ft 
(Vol 8) 1921 Oudh 149 (150) : 24 Oudh Cas 282 : 22 
Cri L Jour 742 ft (Vol 21) 1934 All 472 (474) : 36 Cri 
L Jour 404. (Complaint stating S, 366, I. P. C.— Court 
can take cognizance under S. 498.)ft (Vol 21) 1934 Lah 
945 (946): 36 Cri L Jour 789. 

SECTION 200 — SYNOPSIS. 

1. Scope and object 

; 2* “Magistrate taking cognizance of an offence.’* 
i. V 3.“On complaint.” 


4. Stamp on complaint and written examination 
of the complainant. 

5. Second complaint. 

6. Who may make a complaint 

7. Whether Magistrate can refuse to entertain a 
complaint. 

8.. Order on complaint. 

9. Who may present complaint. 

10. “Shall examine.” 

11. Omission to examine complainant. 

12. Examination before the case is transferred 
under S. 192. 

13. Examination where complaint is by Court or 
by public servant. 

14. Joint complaint by two or more complainants. 
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Provided as follows : — 

'a) when the complaint is made in writing, nothing herein contained shall be deemed to 
require a Magistrate to examine the complainant before transferring the case under 
section 192 ; 

b [ ( aa) when the complaint is made in writing nothing herein contained shall be deemed 
to require the examination of a complainant in any case in which the complaint has 
been made by a Court or by a public servant acting or purporting to act in the 
discharge of his official duties ;] 

/ b) where the Magistrate Is a Presidency Magistrate, such examination may be on oath 
or not as the Magistrate in each case thinks fit, and c [where the complaint is made 
in writing] need not be reduced to writing; but the Magistrate may, if he thinks fit, 
before the matter of the complaint is brought before him, require it to be reduced to 
writing ; 

fc) when the case has been transferred under section 192 and the Magistrate so transfer- 
ring it has already examined the complainant, the Magistrate to whom it is so 
transferred shall not be bound to re -examine the complainant. 

[1882 — S. 200; 1872 _ Ss. 44 para 2, 144; 1S61 — S. 66,] 

[a] The words and figures ‘'subject to the provisions of section 476” were repealed by the Code of Criminal 
Procedure (Amendment) Act, 1928 (IS [XVIII] of 1923), S. 54. [b] Inserted, ibid, [c] Inserted , ibid., 

1926 (2 [II] of 1926), S. 8. 


SECTION 200 — SYNOPSIS (conzd.) 

15. Prosecution under S. 211, penal Code. 

15. Commission for examination. 

17. “Upon oath.” 

18. Shall be reduced to writing, 

19. “Shall be signed.” 

20. Presidency Magistrate. 

21. Shall not be bound to re-examine. 

1. Scope and object. — [1] The object of an 
examination under the section is three-fold : 

(a) To ascertain the facts constituting the offence. 
{Yol 8) 1921 Cal 561 (568) : 22 Cri L Jour 455 (DB). 
(Facts not stated in the written complaint.) © (Yol 11) 
1924 Mad 323 (323) : 24 Cri L Jour 837. (Do.)©(Vol IS) 
1926 Sind 194 (196) : 21 Sind L R 298 : 27 Cri L Jour 
711. (Do.) * (Yol 9) 1922 Mad 353 (355) : 22 Cri L Jour 
762 (DB). (Doubtful points in the complaint.) © (’10) 11 
Cri L Jour 205 (206) (D B) (Lab). (Magistrate should 
explain the procedure and ask the complainant to state 
the charge.) 

(b) To prevent abuse of process resulting in wastage 
of the time of the Court and harassment to the accused. 
(Yol 2) 1915 Mad 128 (129) : 37 Mad 181 © (’ll) 12 
Cri L Jour 217 (220) : 1911 Pun Re No. 11 Cr©(Vol 11) 
1924 All 664 (664) : 26 Cri L Jour 176 © (Vol 12) 1925 
Sind 328 (329): 18 Sind L R 274: 26 Or L J llOl(DB). 

(c) To help the Magistrate to judge if there are 
sufficient grounds calling for investigation and for pro- 
ceeding with the case, (’ll) 12 Cri L Jour 385 (385) ; 
1 Upp Bur Rul 73© (T2) 13 Cri L Jour 704 (704) (All). 

[2] Examination of the complainant must be strictly 
observed. (Yol 6) 1919 Pat 203 (206): 20 Cri L Jour 247 
©(Yol 7) 1920 Pat 232 (235) : 21 Cri L Jour 779. 


[3] The section applies exclusively to cases when 
Magistrate takes cognizance of an offence on complaint 
under S. 190, sub-s. (1) (a). (’99) 1899 AUWN 87 (89) 
© (Yol 18) 1931 Oudk 392 (393) : 32 Cri L Jour 991. 

[4] It does not apply to cases : 

(a) When the Magistrate takes cognizance of an 
ofence under Section 190 (1) (b) and (c). (’02) 2 Weir 
241 (242) © (’02) 2 Weir 246 (246) © (’04) 1 Cri L Jour 
193 (197, 199) : 2 Low Bur Rul 146. 

(b) Where no of ence is disclosed. (’02) 4 Bom L R 
609 (611) (DB). (Requiring order under S. 552.) © (’06) 

4 Cri L Jour 170 (170) (DB) (Cal). (No complaint.)©(’07) 

5 Cri L Jour 13 (14). (Do.) © (’10) 11 Cri L Jour 351 
(351) (All). (Do.)©(Vol 23) 1936 All 469 (470) : 37 Cri L 
Jour 857. (Do.)© (Yol 17) 1980 Mad 705 (706): 31 Cri L 
Jour 895. (Do.) 

[o] Where there is a complaint any defect therein not 
resulting in failure of justice will not vitiate the pro- 
ceedings taken. (’09) 9 Cri L Jour 108 (109) : 32 Mad 3 
©(Yol 25) 1938 Sind 209 (212) : I L R (1939) Kar 230 : 
40 Cri L Jour 122. 

[6] A Municipal Magistrate of Calcutta is governed 
by this section in regard to the examination of the 
complainant. (Yol 15) 1928 Cal 483 (484) : 30 Cri L 
Jour 231 (DB). 

2. “Magistrate taking cognizance of an 
offence.” — [1] Magistrate who takes cognizance oi 
an of ence must himself deal with and cannot send it foi 
orders to another Magistrate. -(’02) 6 Cal W N 843 (844' 
(D B) © (’12) 13 Cri L Jour 704 (705) (All) © (Yol 3' 
1916 Cal 867 (869) : 17 Cri L Jour 146 : 43 Cal 17:- 
(DB) © (Yol 4) 1917 All 91 (92) : 18 Cri L Jour 765. 

[2] A direction by the District Magistrate that : 
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Section 200 — Note 2 (contd.) 

particular class ot cases should be submitted to him lor 
orders by the Subordinate Magistrate is illegal. (’06) 4 
Cri L Jour 213 (214) (DB) (Cal). 

[3] A Magistrate has no jurisdiction to try the case 
■which Has not been taken cognizance of by him, or has 
not been sent to him or withdrawn by him, in the 
proper way. {Yol 17) 1930 Mad 705 (706) : 31 Cri L 
Jour 895* (Yol 1) 1917 All 91 (92): 18 Cri L Jour 765. 

[4] Manager and occupier of factory tried on a 
charge under the Factories Act, 1934. on a complaint by 
the Inspector of Factories — Manager filing complaint 
against the clerk under S. 71 of the Act during the trial 
— He can be examined as complainant. (Yol 30) 1943 
Nag 243 (246): 44 Cri L Jour 587:1 L R (1943) Nag 362 
(D B). 

3. “On complaint.’’ — [1] Lodger of first 
information with police reported against by them — 
Petition of protest made by him — He should be dealt 
with as complainant. (Vol 28) 1941 Pat 144 (144) : 42 
Cri L Jour 358 * (Yol 27) 1940 Pat 111 (112): 41 Cri 
L Jour 318. 

[2] A complaint should not be treated as if it had the 
sanctity of affidavit evidence. (Yol 21) 1934 Cal 604 
(606) : 35 Cri L Jour 996. 

4. Stamp on complaint and written examina- 
tion of the complainant. — [1] Complaints from a 
public servant (as defined in the Penal Code) a munici- 
pal officer or an officer or servant of a railway company 
are exempt from any couxt-fee. (’04) 1 Cri L Jour 193 
(198) : 2 Low Bur Bui 146 (S B) * (’98) 16 Mad 423 
(424) (DB). (Accused on conviction cannot be made to 
refund what was illegally levied.) 

5. Second complaint. — [1] Magistrate taking 
cognizance of second complaint in respect of the same 
offence in respect of which accused was previously dis- 
charged should proceed in the manner laid down under 
this section. (’01) 28 Cal 652 (661) (FB) * (’04) 1904 
Upp Bur Bui 2nd Qr Or P C 19 (20) * (Yol 37) 1930 
Bang 156 (157) : 8 Kang 1 : 31 Cri L Jour 824. 

6. Who may make a complaint. — [1] Offences 
against provisions of Companies Act, 1913 — Ss. 141A 
and 137 (6) of the Act do not bar prosecution by private 
individual. (Yol 27) 1940 Cal 232 (238, 234) : 1LR 
(1940) 1 Cal 575 : 41 Cri L Jour 625 (DB). 

[2] Offence under TJ. P. Municipalities Act — Com- 
plaint signed and presented by superintendent of Board — 
Previous resolution of Board authorising superintendent 
to file complaints subject to chairman’s approval — 
— Chairman’s order regarding offence to start proceed- 
ings — Complaint held to be with chairman’s appro- 
val and properly presented. (Vol 23) 1986 All 74 (76) : 
37 Cri L Jour 382. 

7. Whether Magistrate can refuse to enter- 
tain a complaint. — [1] A Magistrate is bound to 
receive the complaint in respect of an offence cogni- 
zable by him and proceed under this section. (’88) 12 
Bom 161 (163) (DB). 

„ [2] A complaint cannot be refused on the ground 
that it mentions a section of the Penal Code, while the 
offence alleged therein falls under another section. 
(Vol 9) 1922 Mad 62 (62, 63) : 23 Cri L Jour 148 (DB). 


[3] A Magistrate should refuse to accept a complaint 
where it is not signed by the complainant and not pre- 
ferred in person or by a person duly authorised to 
prefer the specific complaint. (Yol 1) 1914 Cal 479(479)* 
42 Cal 19 : 15 Cri L Jour 348 (DB). 

8. Order on complaint. — [1] After taking 
cognizance the Magistrate is bound to examine the 
complainant on oath and hold an enquiry under 8.202 
(Yol 26) 1939 Sind 208 (208) : ILR (1939) Far 277 : 
40 Cri L Jour 807. 

[2] A complaint cannot be said to have been legally 
disposed ot by taking no action thereon in view or the 
police-report and making no order thereon. (Yoi 16) 
1929 Mad 849 (849) : 31 Cri L Jour 462. 

[3] The party is entitled only to a certified copy of 
such order xnade on the complaint. (’69) 2 Weir 237 
(237). 

9. Who may present complaint. — [1] A com- 
plaint should be presented in person by the complainant 
himself though under certain circumstances the com- 
plaint may be permitted to be presented by a person duly 
authorised to prefer the specific complaint. (Yol 1) 1914 
Cal 479 (479) : 42 Cal 19 : 15 Cri L Jour 348 (DB). 

[2] It is competent to a Magistrate to receive and 
take action on complaints received by post but whether 
he will do so or not is a matter within his discretion. 
(1900) 1900 All W N 189 (190) $ (Vol 16) 1929 Sind 
132 (134) : 23 Sind L R 285 : 30 Cri L Jour 732 (DB). 
(May call on the complainant to be examined.) 

[3] A telegram to a Magistrate asking him to take 
action under the Code is a complaint and the Magis- 
trate may examine the sender as a complainant. 
(Vol 23) 1936 Pesh 66 (68) : 37 Cri L Jour 604 (DB). 

10. “Shall examine.” — [1] The requirement as 
to the examination of the complainant should be strictly 
complied with. (Vol 6) 1919 Pat 203 (206) : 20 Cri L 
Jour 247 * (Vol 7) 1920 Pat 232 (235) : 21 Cri L Jour 
779 * (Yol 11) 1924 All 664 (664) : 26 Cri L Jour 176 
* (’89) 13 Bom 590 (597) (FB) * (Vol 2) 1915 All 
417 (417) : 37 All 628 : 16 Cri L Jour 669 (DB). 
®(Vol 1) 1914 Cal 479 (480) : 42 Cal 19 : 15 Cri L Jour 
348 (DB) * (Vol 6) 1919 Cal 433 (434, 436) : 46 Cal 807: 
20 Cri L Jour 794 (DB) * (Ml) 12 Cri L Jour 217 (219): 
1911 Pun Re No. 11 Or * (10) 11 Cri L Jour 535 (536) 
(DB) (Mad) * (’ll) 12 Cri L Jour 403 (463) (DB) (Mad) 
*(’11) 12 Cri L Jour 885 (385) : (1910) 1 Upp Bur Bui 
73 * (Vol 17) 1930 Rang 226 (226): 31 Cri L Jour 1064 
*(Vol 8) 1921 Sind 84 (84) : 15 Sind L R 200 : 23 Cri L 
Jour 243 (DB) * (Vol 13) 1926 Sind 19* (196): 21 Sind 
L R 293 : 27 Cri L Jour 711 * (1901) 4 Oudh Cas 
127 (131). 

[2] The substance of the examination, reduced to 
writing, should be distinct from the complaint itself. 
(’96) 18 All 221 (222) (DB). 

[3] The examination must be real and the Magistrate 
should make it fully to see if, a prima facie case has 
been established. (’68) 10 Suth W R (Cri Cir) No. 5 p. 1 
(1) (FB) * (’10) 11 Cri L Jour 205 (206, 210) (Lab.)* 
(’96) 18 All 221 (223). 

[4] Magistrate while verifying the complaint should 
ascertain whether he has territorial jurisdiction over 
the case. (Yol 24) 1937 Sind 81 (SI): 38 Cri L Jour 291. 
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Section 200— Note 10 (contd. ) 

r 5j The examination should be on facts which are 
within complainant’s knowledge. (1864) 1864 Sutk W R 
(Gap No.) Cr 83 (34) (DB) © (Vol 20) 1933 Rang 297 
(298) : 85 Cri L Jour 52. 

fi>] Though it is desirable that there should be a 
thorough examination on the presentation of the com- 
plain fc a perfunctory examination followed by full 
examination on another day does not vitiate the procee- 
dings. (Yol 20} 1933 Cal 552 (553) : 34 Cri L Jour 1063. 

[7] The reason that the facts were fully set out in 
the written complaint does not justify an omission to 
examine the complainant. (’99) 3 Cal WN 17 (18) (DR). 

[8] Cross-examination of the complainant on deposi- 
tion recorded under 159 by another is not an 
examination under this section. (*03) 30 Cal 923 (925, 
926) (DB). 

[9] A mere attestation upon oath that the terms of 
the complaint are true is sufficient compliance with the 
terms of this section. (’96) 18 All 221 (222). (Distin- 
guishing and disapproving 9 All 666.) 

[But see (Vol 12) 1925 Sind 328 (329) : IS Sind 
L R 274 : 26 Cri L Jour 1101 (DB).] 

[10] In the case of a complaint presented to a Presi- 
dency Magistrate he is not bound to examine on oath 
or to reduce such examination to writing. (’04) 6 Bom 
L R 662 (663) © (’ll) 12 Cri L Jour 550 (550) : 35 
Mad 606. 

[11] It is desirable that the substance of the oral 
examination should be read over to the complainant, 
especiajly if it is to be utilized for a possible prosecution 
for perjury. (Yol 13) 1926 Nag 141 (143, 144) : 26 Cri 
L Jour 1401. 

[12] Complainant can demand an examination before 
disposal of the complaint. (1879) 4 Cal L Rep 134 (135) 
(DB) © (1902) 29 Cal 410 (412) (DB). 

[13] Irrelevant questions relating to his motive or as 
to the name of the person who gave him advice or draf- 
ted the complaint should not be put to the complainant 
nor can he be punished for refusing to answer them. 
(1889) 13 Bom 600 (604. 621). 

11. Omission to examine complainant. — [1] 
Where the accused person, after conviction complains of 
the omission to examine the complainant, such omis- 
sion will be cured by S. 537 (a) and will not ordinarily 
vitiate the trial or the conviction. (Yol 27} 1940 Pat 111 
(112) : 41 CriL Jour 318 © (Yol 2) 1915 All 417 (418) : 
16 Cri L Jour 669 : 37 All 628 (DB) © (Yol 5) 1918 Bom 
141 (142) : 20 Cri L Jour* 42 (DB) © (Yol 6} 1919 Cal 
433 (434, 436) : 46 Cal 807 ; 20 Cri L Jour 794 (DB) © 
(Yol 16) 1929 Cal 175 (175) : 30 Cri L Jour 706 (DB) © 
(’ll) 12 Cri L Jour 217 (219, 220) : 1911 Pun Re No. 11 
Cr © (Yol 11) 1924 Lah 258 (259) : 4 Lah 359 : 25 Cri 
L Jour 125 © (Yol 11) 1924 Mad 587 (587) : 25 Cri L 
Jour 730 (DB) © (Yol 15) 1928 Mad 1235 (1236) : 52 
Mad 79 : 30 Cri L Jour 432 © (Yol 16) 1929 Pat 473 
(475, 476) : 30 Cri L Jour 1056 : 9 Pat 707 (FB). (Over- 
ruling (Vol 4) 1917 Pat 611 : 2 Pat L Jour 657 ; 18 Cri 
L Jour 890 (DB) and cases following it, viz., (Yol 6) 
1919 Pat 452 : 20 Cri L Jour 742 ; (Yol 7) 1920 Pat 
670 : 20 Cri L Jour 481 ; (Yol 7) 1920 Pat 614 : 21 
Cri L Jour 269 which held that omission to examine is 


an illegality.) © (’13) 14 Cri L Jour 420 (420) : 1 Upp 
Bur Rul 162 © (Yol 11) 1924 Rang. 87 (87) : 1 Rang 
517 : 25 Cri L Jour 273 © (Yol 20) 1933 All 816 (818) : 
56 All 33 : 35 Cri L Jour 347. 

[See (Yol 25) 1938 Bom 50 (53} :ILR (1937) Bom 
918 : 39 Cri L Jour 214 (DB). (Complainant examined 
before obtaining sanction — Transfer of case — Omission 
to re-examine complainant and re- verify complaint held 
a purely technical irregularity net vitiating proceed- 
tag.)] 

[2] Where the objection is taken at an early stage, 
action will be taken to set right the defect and to proceed 
with the case after the examination of the complainant. 
(Yol 7) 1920 Pat 232 (235) : 21 Cri L Jour 779 © (’13) 
14 Cri L Jour 76 (76) (DB) (Cal) © (Yol 4) 1917 Pat 611 
(612) : 2 Pat L Jour 657 : 18 Cri L Jour 890 (DB> 
(Proceedings quashed.) 

[3] Where the procedure adopted prejudiced the 
complainant and the complaint was dismissed the order 
will he set aside. (Yol 9) 1922 Mad 443 (444) : 23 Cri L 
Jour 691. (Complainant though not examined case 
resulting in conviction. No prejudice.) © (’68) 4 Mad 
H C R 162 (164) (DB), (Complainant not examined.) © 
(’84) 1884 AH W N 47 (47). (Do.) © (’89) 13 Bom 590 
(597) (FB). (Do.) © (Vol 11) 1924 Bom 321 (321) : 48 
Bom 380 : 25 Cri L Jour 960 (DB). (Do.) © (’03) 30 Cal 
923 (925, 926) (DB). (Do.)©(Vol 6) 1919 Cal 78 (79) : 20 
Cri L Jour 175 (DB). (Do.) © (’ll) 12 Cri L Jour 539 
(541) : 1912 Pun Re No. 2 Cr. (Do.) © (Yol 6) 1919 Pat 
319 (320) : 20 Cri L Jour 413 (DB). (Do.) ©(Yol 6) 1919 
Pat 545 (546) : 20 Cri L Jour 552. (Do.) © ( 5 10) 12 Cri 
L Jour 385 (385, 386) : 1 Upp Bur Rul 73 (Do.) © (’96) 
18 All 221 (222) (DB) (Improper examination.) 

[But see (’ll) 12 Cr L J 550 (550) (Mad). (Where a 
complaint was before a Presidency Magistrate before the 
amending Act of 1926 and complaint was verified on 
oath though there was no examination.) ©(’72) 17 Sutk 
W T R Cr 37 (37) (DB). (Where the High Court refused to 
interfere as the case was trivial.)] 

12. Examination before the case is transferred 
under Section 192. — [1] Where the complaint is made 
in writing the Magistrate in cases where he is transfer- 
ring the ease under S. 192, is not required to examine 
the complainant. (’10) 11 Cri L Jour 535 (536) (DB) 
(Mad) © (’10) 12 Cri L Jour 385 (385) : 1 Upp Bur Rul 
73. 

13. Examination where complaint is by Court 
or public servant. — [1] In eases of complaints by a 
Court no examination is necessary. (Vol 20) 1933 Pat 
87 (88) : 34 Cri L Jour 237. 

[2] In cases of complaints by a public servant 
purporting to act in the discharge of his official duties 
no examination is necessary under this section. (Vol 22) 
1935 Pat 515 (520) : 36 Cri L Jour 1354 (DB) © (Vol 
25) 1938 All 449 (449) : 39 Cri L Jour 840 © (Vol 15) 
1928 All 765 (766, 767) : 51 All 382 : 29 Cri L Jour 
938 © (Vol 13) 1926 Mad 865 (871) : 49 Mad 525 : 27 
Cri L Jour 1031 (FB). (Overruling the decision in (Vol 
12) 1925 Mad 672 : 26 Cri L Jour 1550 (DB), which 
held that a police officer when making a complaint 
must be examined.) ©(Vol 16) 1929 Pat 514 (517) : 31 
Cri L Jour 55 © (Vol 17) 1930 Cal 222 (223, 224) : 31 
Cri L Jour 670 (DB) © (Vol 17) 1980 Cal 665 (665) : 
32 Cri L Jour 138 © (Vol 17) 1930 Nag 33 (34) : 25 
Nag L R 194 : 31 Cri L Jour 882. 
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Procedure by ilaoisiratc not 201. f-Zj If the complaint has been made in writing to a 

competent to '*a1:e cognizance Magistrate who is not competent to take cognizance of the case, he 
of the case . shall return the complaint for presentation to the proper Court with 

an endorsement to that effect. 

( 2 ) If the complaint has not been made in writing, such Magistrate shall direct the complainant 
to the proper Court. 

[1882— S. 201; 187*2— S. 145.] 


Section 200 — Note 13 (canid.) 

[B] Where the complaint is not by a Court, nor can 
it be treated as one by a public servant, the complainant 
ought to be examined. (Vol 28) 1036 Pat 145 (146) : 37 
Cri L Jour 289. 

14. Joint complaint by two or more complain- 
ants. — [1] A joint complaint by Uvo or more persons is 
not contemplated by the Code. (Vol 18) 1931 Cal 646 
(647) : 3?> Cri L Jour SB (DB). 

[But see (Vol 29) 1942 Oudh 407 (408) : 43 Cri L 
Jour 731 : IS Luck 248 (Both the complainants should 
be examined.)] 

15. Prosecution under S. 211, Penal Code. — 

[1] Prosecution of complainant under S. 211 should 
not be ordered unless he is examined on oath and 
allowed to substantiate the charge he made. (Vol 26) 
1989 Sind 78 (79) : I L B (1939) Kar 648 : 40 Cri L 
Jour 449 * (Vol 11) 1924 All 664 (664) : 26 Cri L Jour 
176 * (Vol 11) 1924 Bom 321 (8*21) : 48 Bom 360 : 25 
Cri L Jour 960 (DB) * (Vol 18) 1926 Bom *284 (285, 
286) : 27 Cri L Jour 740 (DB) $ (*h 7) 14 Cal 707 (712, 
720) (FB) * (Vol 8) 1921 Pat 205 (205) « (Vol 14) 1927 
Pat 402 (403) : 28 Cri L Jour 6B9 * (’ll) 12 Cri L Jour 
539 (541) : 1912 Pun Re No. 2 Cr. 

[But see (’08) 8 Cri L Jour 349 (350) : 4 Nag L K 
186.] 

% 16. Commission for examination. — [1] Com- 
plainant who is examined under this section is not a 
witness and therefore cannot be examined on commis- 
sion. ('82) 5 All 92 (92, 9B). (Pardanashin lady.) « (’96) 
1896 Pun Re No. 10 Cr. p. 24 (26, 27) (DB). (Ruler of a 
Native State.) 

[But see (Vol 1) 1914 Cal 479 (480) : 42 Cal 19 : 15 
Cri L Jour 348 (DB). (Pardanashin lady.}] 

[2] The examination of the complainant under this 
section is not made in the presence of the accused and 
cannot be used as ‘evidence* against him. (’ll) 12 Cri 
L Jour 585 (587) (SB) (Mad). 

. 17. “Upon oath. 5 * — [1] The evident object of 
getting the substance of the examination on oath and 
signed by him, is to use it against him if needed, in a 
prosecution for perjury. (Voi 13) 1926 Nag 141 (143) : 
26 Cri L Jour 1401 # (’87) 9 All 666 (670). 

[2] This section does not authorise a Magistrate to 
■administer an oath but merely recognises his power to 
do so. (Vol 3B) 1946 Lah 281 (283) : 1916 Pun Re 
No. 34 Cr : 17 Cri L Jour 491 (D B). 

18. Shall be reduced to writing. — [1] The 
substance of the examination of the complainant is 
■required to be reduced to writing except in the case in 
y proviso (b). (’72) 4 -N W P H C R 88 (89) * (’96) 


18 All 211 (222) (D B) * (1864) 1864 Sutli W R 
Cr 37 (37)*{*71) 16 Suth W R Cr 58 (59) (DB) * (’69) 

2 Weir 237 (237). 

[2] The written examination must be and is intended 
to be distinct from the complaint, (’96) 18 All 221 (222) 
(D B). (9 All 666, distinguished.) 

19. “Shall be signed.” — [1] The examination of 
the complainant on oath should be signed by the com- 
plainant. ('69) 3 Beng L R Cr 67 (67, 68) (D B) # (Vol 
13) 1926 Nag 141 (143) : 26 Cri L Jour 1401. (Object is 
to make use of it if need be in a prosecution under 
S. 193.) * (’02) 6 Cal W N S40 (841) (D B). (Statement 
not signed cannot be used in evidence.) 

[2] The failure of the Magistrate to sign the examina- 
tion would only be an irregularity curable by S. 537. 
(’12) 13 Cri L Jour 753 (758) : 36 Mad 275 (D B). 

20. Presidency Magistrate. — [1] The examina- 
tion of the complainant may be on oath or not as the 
Magistrate thinks fit where the complaint is before the 
Presidency Magistrate. (’08) 7 Cri L Jour 10 (15) : 35 
Cal 141 (D B). 

[2] Where the complaint before the Presidency 
Magistrate is in writing the examination need not be 
reduced to writing bv him. (Vol 8) 1921 Cal 561 (563) ; 
22 Cri L Jour 455 (D B). 

21. Shall not be bound to re-examine. — [1] 
Complainant examined by the Magistrate who received 
the complaint — Magistrate to whom it is transferred 
need not re-examine him before issuing process. (1900) 
4 Cal W N ccxxi (ccxxii) (D B) *$» (Yol 1) 1914 Cal 479 
(480): 42 Cal 19: 15 Cri L Jour 34S (D B). (Where he is 
not examined process should not issue before such 
examination.) 

[2] Complainant in a case requiring sanction under 
S. 197 examined before such sanction — Magistrate, to 
whom case is transferred after obtaining sanction 
should examine him again. (Vol 25) 1938 Bom 50 (53) : 
I L R (1937) Bom 918 : 39 Cri L Jour 214 (D B). 

Section 201 — Note 1 

[1] This section does not bar a Magistrate not com* 
petent to take cognizance of the complaint from hearing 
the ease if sent to him for hearing by a Court competent 
to do so under S. 192 or S. 528. (Vol 26) 1939 Lah 122 
(123) ; I L R (1938) Lah 619 : 40 Cri L Jour 515. 

[2] Magistrate who has no local jurisdiction to inquire 
into or try an offence cannot take cognizance of it. (Vol 
19) 1932 Mad 427 (427, 428) ; 33 Cri L Jour 452. 

[3] Magistrate has to see whether, from the allega- 
tions made in the complaint, he has jurisdiction to 
entertain it. (Vol 8)1921 All 12(12): 22 Cr L J 308 (FB). 
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202. & L(l) Any Magistrate, on receipt of a complaint of an offence of which he is authorised 
Postponement for to take cognizance, or which has been transferred to him under section 192, 
issue of process. may, if he thinks fit, for reasons to be recorded in writing, postpone the issue of 
process for compelling the attendance of the person complained against, and either inquire into the 
case himself or, if he is a Magistrate other than a Magistrate of the third class, direct an inquiry or 
investigation to be made by any Magistrate subordinate to him, or by a police-officer, or by such 
other person as he thinks fit, for the purpose of ascertaining the truth or falsehood of the complaint : 

D [Provided that, save where the complaint has been made by a Court, no such direction shall 
be made unless the complainant has been examined on oath under the provisions of section 200.] ] 

c l(2) If any inquiry or investigation under this section is made by a person not being a 
Magistrate or a police-officer, such person shall exercise all the powers conferred by this Code on 
an officer in charge of a police-station, except that he shall not have power to arrest without 
warrant.] 

a l(2A) Any Magistrate inquiring into a case under this section may, if he thinks fit, take 
evidence of witnesses on oath.] 

(3) This section applies also to the police in the towns of Calcutta and Bombay. 

[1882— S. 202; 1872— S. 146; 1861— S. 130.1 

Taj Substituted by the Code of Criminal Procedure (Amendment) Act, 1928 (18 [XVIII] of 1928), S. 55. [b] 

Substituted , ibid., 1926 (2 [II] of 1926), S. 4. [c] Substituted , ibid., 1928 (IS [XVIII] of 1928), S. 55. 

[d] Inserted , ibid. 


Section 201 — Note 1 (contd.) 

[4] Magistrate himself must decide the question of 
jurisdiction and should not seek or act on the advice of 
any other District or superior Magistrate. (’12) 18 Cri L 
Jour 786 (786) : 37 Bom 144 (D B). 

[o] Magistrate cannot refuse to take cognizance of a 
case, on any of the following grounds: 

(a) That he is not entitled to take cognizance of a 
charge not named in the eomplaint but which could be 
made out from the allegations in the complaint. (Vol 18) 
1931 All 10 (11) : 32 Cri L Jour 360* (’07) 7 Cri L Jour 
6 (7) : 31 Mad 43. 

(b) That the offence merits greater punishment than 
he is empowered to indict. (’88) 1888 Rat 375 (375) 
(D B). 

(c) That the offence is a petty one cognizable by the 
head of the village. (’71) 7 Mad HCE App 'xxxi 
(xxxi). 

[6] Magistrate need not and should not examine the 
complainant where he is incompetent to take cognizance 
of a case. (’05) 3 Cri L Jour 58 (54) : 28 All 268 * (’06) 
4 Cri L Jour 213 (214) (D B) (Cal). 

[7] Proper course is for Magistrate to return the com- 
plaint and not for District Magistrate or High Court to 
transfer it to a Magistrate having jurisdiction. (Vol 29) 
1942 Mad 715 (716) : 44 Cri L Jour 122, 

[8] Magistrate had jurisdiction in two capacities sub- 
ordinate to a different High Court — He received com- 
plaint in one capacity and transferred it to his own file 
in other capacity — Held complaint is returned under 
this section to be presented to the proper Court, and to 
have accepted it as re-presented. (Vol 17) 1930 Nag 291 
(291, 292, 293) : 32 Cri L Jour 130. 


[9] Sub-section (2) contemplates the presentation of 
oral complaints. (Vol 11) 1924 Rang 35 (36) ; 1 Rang 
549 : 25 Cri L Jour 229. 

SECTION 202 — SYNOPSIS. 

1. Scope and object. 

2. Presidency Magistrates. 

3. Complaint of an offence. 

4. Complaint by Court or public servant. 

5. “Authorised to take cognizance. 7 * 

6. “Transferred to him under Section 192. 77 

7. “May, if he thinks fit.” 

8. “For reasons to be recorded in writing. 75 

9. “Postpone the issue of process.” 

10. Position of the accused. 

11. May enquire into the case himself or direct 
investigation. 

12. “Inquiry.” 

13. Evidence in the inquiry — Sub-section (2 A). 

14. Magistrate holding inquiry, if disqualified from 
trying. 

15. Investigation. 

15. “Investigation, by police.” 

17. “Such other person.” 

18. Examination of the complainant — Proviso. 

19. Powers of the enquiring or investigating officer. 

20. Revision. 

1. Scope and object. — [1] The scope of Chapter 
XVI is to separate unfounded from substantial cases 
even at the outset. (Vol 2) 1915 Mad 128 (129) : 37 
Mad 181. 

[2] The object of this section is to ensure that no 
person shall be compelled to answer a criminal charge 
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unless there is a prima facie case tor proceeding and 
jailin'' a process against the accused person. (’68) 10 
Suth W R Or Cir 1 (1) (OB) * (Yol 26) 1939 All 602 
(606) : 1 L R (1939) All 851 : 40 Cri L Jour 917 * 
(Yol 14) 1927 Lah 30 (31): 2S Cri L Jour 26 * (Vol 14) 
1927 Mad 19 (20, 21) : 49 Mad 918 : 28 Cri h Jour 129 
(F 3) * (Yol 6) 1919 Oudli 395 (395): 22 Oudh Cas 321 
: 20 Cri L Jour 728 * (Yol 8) 1921 Bat 85 (87) : 21 Cri 
L Jour 519 * (Yol 13) 1926 Sind 186 (139) : 20 Sind L 
B 43 : 27 Cri L Jour 494 (D B). 

[3] The degree of formality ot the proceedings and the 
width and depth of the inquiry is entirely in the discre- 
tion of the Magistrate. (Yol 17) 19*30 Pat 30 (32): 30 Cri 
L Jour 554 * (’10) 12 Cri L Jour 385 (386) : 1 Upp 
Bur Rul 73. 

[4] The inquiry is not intended to supersede a regular 
trial. (Vol 18) 1931 Bom 524 (526) : 55 Bom 770 ; 38 
Cri L Jour 72 (D B) « (’10) 12 Cri Jour 385 (386) : 1 
Upp Bur Rul 73 * (Yol 6} 1919 Oudh 395 (395) : 20 
Cri L Jour 728 : 22 Oudh Cas 821 « (Yol 17) 1930 Pat 
30 (3‘2) : 30 Cri L Jour 554. 

[5] It is not necessary that a Magistrate should call 
for an inquiry under this section in every case. (Yol 7) 
1920 Pat 270 (270, 271) : 21 Cri L Jour 220. 

[6] Inquiry should be held where the complainant is 
not speaking from his own knowledge. (Yol 8) 1921 Ca) 
561 (563): 22 Cri L Jour 455 (D B)* ( 5 06) 4 Cri L Jour 
217 (218) (D B) (Cal) * (Yol 21) 1934 Rang 167 (168) : 
36 Cri L Jour 75. 

[7] Where an inquiry under this section is made 
obligatory, the failure to do so vitiates the whole trial. 
(Yol 18) 1931 Lah 56 (56) : 12 Lah 383 :32 Cri L Jour 
616. 

[8] Magistrate acting under this section can consider 
the report of inquiry or investigation directed by him. 
(Yol 14) 1927 All 136 (137) : 28 Cri L Jour 140. 

[9] Magistrate cannot consider the following: 

(a) Report made previously and not directed by him. 
(’14) 15 Cri L Jour 21 (21) (D B) (All). 

(b) Inquest report made by another Magistrate under 
S. 176. (Yol 19) 1932 Cal 121 (122) : 33 Cri L Jour 218 
(D B). 

(o) Previous departmental inquiry. (’87) 1887 Pun Re 
No. 33 Cr, p. 70 (72, 73) (DB). 

[10] Case taken on file after investigation by police 
under this section — Subsequent discharge of the ac- 
cused will not justify the making of complaint under 
8.211, Penal Cade. (’42) 43 Cri L Jour 32 (82) 
(Mad). 

2. Presidency Magistrate. — [1] Presidency 
Magistrate declared to be subordinate to the Chief 
Presidency Magistrate — Additional Chief Presidency 
Magistrate can make over a complaint to an ordinary 
Presidency Magistrate for inquiry and report under this 
section. (Yol 21) 1934 Cal 405 (406) : 61 Cal 467: 35 Cri 
L Jour 729 (D B). 

3, Complaint of an offence. — [1] The section 
■ applies only to cases where a Magistrate takes cognizance 


of an offence on complaint under S. 190 (1) (a). (T3) 14 
Cri L Jour 218 (219) (All)*(Yol 11) 1924 Lab 729(730)- 
25 Cri L Jour 1315 (D £). 

[2] Magistrate cannot direct an inquiry or investiga- 
tion under this section m the following cases: 

(a) Cases in which he takes cognizance of the offence 
on a police-report under 8. 190 (1) (b). (’99) 1899 All Yf 
N 87 (89)*(’13) 14 Cri L Jour 387 (387, 388) (DB) (Cal) 

* (’80) 1880 Pun Re No. 8 Cr, p. 15 (10) (D B)*(Yol 6) 
1919 Pat 319 (320) : 20 Cri L Jour 413 * (Yol 8) 1921 
Pat 302 (303) : 22 Cri L Jour 735 * (13) 14 Cri L Jour 
297 (297) : 40 Cal 854 (D B). 

(b) Cases in which he takes cognizance of the offence 
on information under S. 190 (1) (c). (’88) 1888 Pun Re 
No. 24 Cr, p. 43 (45) (D B) * (’94) 1894 Pun Re No. 15 
Cri, p. (49)*(’02) 2 Weir 241 (242)*(Vol 8)1921 Pat 
802 (303): 22 Cri L Jour 735 * (13) 14 Cri L Jour 600 
(601) : 7 Sind L R 75 (D B). 

[e] Petition under S. 107, which is not a complaint 
of an offence at ail. (Vol 19) 1932 All 670 (671); 54 All 
1036: 34 Cri L Jour 42 $ (Vol 15) 1928 Lah 694 (694): 

29 Cri L Jour 866. (Overruled on another point in (Yol 
25) 1938 Lah 861: ILR (1938) Lah 640: 40 Cri L Jour 
193 (DB).)* (Vol 13) 1926 Mad 521 (522, 523): 49 Mad 
315 (D B). 

[d] Petition under S. 48S for maintenance which is 
not a complaint of any offence. (’05) 2 Cri L Jour 421 
(422): 1905 Pun Re No. 29 Cr * (’28) 29 Cri L Jour 
902 (910) (DB) (Lah) (’88) 11 Mad 199 (200) (DB) * 
(Yol 33) 1946 Pat 104 (105). 

[e] Complaint under S. 552 for restoration of abduct- 
ed females, which is not a complaint of an offence. 
(Yol 20) 1933 Nag 374 (376): 35 Cri L Jour 404: 30 
Nag L B 76 * (’02) 4 Bom L R 609 (611) (DB). 

[3] Magistrate can call for report from the police. 
(Yol 25) 1938 Lah 861 (863, 864) : I L R (1938) Lah 
640: 40 Cri L Jour 193 (DB) * (Yol 19) 1932 All 670 
(671): 54 All 1036: 34 Cri L Jour 42 * (Vol 13) 1926 
Mad 521 (525): 49 Mad 315 (D B). 

4. Complaint by Court or public servant. — [1] 
Magistrate can investigate preliminarily under this sec- 
tion, whether the complaint is filed by a public servant 
or loy any one else. (Yol 8) 1921 Sind 48 (49): 15 Sind 
L R 149: 23 Cri L Jour 31 (D B) * (Yol 17) 1930 Pat 

30 (31, 32): 30 Cri L Jour 554. 

5. ‘‘Authorised to take cognizance.’* — [1] A 

Magistrate cannot act under this section unless he has 
authority to take cognizance of the offence mentioned 
in the complaint. (Yol 18) 1931 Oudh 392 (393, 394) : 
32 Cri L Jour 991. 

6. “Transferred to him under Section 192.” — 

[1] Magistrate to whom a case is transferred under S. 
528 cannot order an inquiry under this section. (Vol 25) 
1938 Nag 433 (434): 39 Cri L Jour 981. 

[2] Case transferred under S. 192 — Stage for taking 
action under this section passed — Transferee Magistrate 
cannot hold or direct the preliminary inquiry. (Vol 29) 
1942 Mad 426 (426): 43 Cri L Jour 670 * (Yol 24) 1937 
Oudh 81 (82): 37 Cri L Jour 1128: 12 Luck 523. 

[3] Intention of Magistrate transferring case under 
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S 10*2 doubtful — Transferee Magistrate can order in- 
quiry. (Vol 29) 191*2 Mad 426 (427). 46 Cri L dour 670. 

7. “ May, ir he thinks fit.’ 1 — [1] Magistrate lias 
discretion whether or not an inquiry or investigation 
under this section should he ordered. (Vol 20) 1936 
Bang 271 (272): 34 Cri L Jour 1185. 

[2] A complainant cannot require his complaint to 
oe forwarded to the police or to another Magistrate for 
instigation or inquiry. (Vol 22) 1935 Bom 76 (78): 59 
Bom 171: 36 Cri L Jour 483 (D B). 

8. * c For reasons to be recorded in writing,” — 
[1] Magistrate deciding to act under tins section, is hound 
t,o record hi- reasons for doing so in writing. (Vol *27) 
1940 Pat 97 (9s): 41 Cri Tj Jour 349 *( Vol 16} 1929 Cal 
176 (177): 30 Cri L Jour 705 (DB) * (’87) 1887 Pun Re 
No. 3B Cr, p. 70 (7*2) (DB)*(Voi 15) 1928 Lah 88 (89) : 
29 Cri L Jour 953 * (*97) 20 Mad 387 (887) (DB) * 
(’88) *2 Weir 244 (244) (DB) *.(Vd 13) 1926 Pat 34 (35): 
26 Cri L Jour 1394 * (Vol 18) 1926 Sind 194 (196); 21 
Sind L R 293: 27 Cri L Jour 711 * (Vol 18) 1981 Sind 
113 (113. 114): 3*2 Cri L Jour 9*26 (DB) * (’ll) 12 Cri 
L Jour 385 (385): 1 Upp Bur Rul 73 £ (’13) 14 Cri L 
Jour 493 (493, 494) (All) « (Vol 4) 1917 Cal 462 (463) : 
17 Cri L Jour 396 (D B) * (Vol 4) 1917 All 91 (92) : 18 
Cri L Jour 765. 

9. “ Postpone the issue of process.” — [1] 
Magistrate who, after issue of process, holds an inquiry 
or directs an inquiry or investigation, acts in contra- 
vention of the section. (Vol 2o) 1938 Nag 433 (434): 39 
Cri L lour 981 * ('T*2) 13 Cri L Jour 749 (749); 6 Bind 
L R 83 (DB). 

[*2] The rule applies to the successor of a Magistrate 
who has issued the process. (’86) 9 Mad 282 (282, 2S3) 
(D B). 

[3] The rule applies to Magistrate to whom the case 
is transferred after issue of process. (Vol 25) 1938 Nag 
433 (434): 39 Cri L Jour 981. 

[4] Complaint made against several persons jointly — 
Process issued against some of them — Magistrate can 
postpone issue of process against others and make preli- 
minary inquiry of offences alleged against them. (Vol 
27) 1940 Nag 128 (128): 41 Cri L Jour 312. 

[5] Magistrate issued processes against two accused — 
If one of them lays a cross-complaint, Magistrate can 
rescind order to issue process and send cases to a Sub- 
ordinate Magistrate for inquiry and report. (Vol 10) 
1923 Cal 662 (662): 25 Cri L Jour 464 (D B). 

[6] Two complaints connected with same subject- 
matter before Magistrate — He can postpone issue of 
process in one pending result of the other. (Vol 20) 
1933 Sind 254 (255): 34 Cri L Jour 891. 

[7] The fact that police investigation has been made 
does not affect proceedings under this section when once 
process has been postponed. (Vol 5) 1918 Pat 350 (350, 
351) : 19 Cri L Jour 268. 

[8] Magistrate directing inquiry under this section — 
He cannot issue process before he receives report of 
inquiry* (Vol 12) 1925 Cal 989 (990) (DB). 

10, Position of the accused* — [1] A person can- 


not be represented by a pleader during the preliminary 
inquiry held under this section. (Vol 20) 1933 Cal 447 
(418) : 60 Cal 1051 : 31 Cri L Jour 804 (DB). 

[27 Person complained against may attend proceed- 
ings but he has no locus standi as a party. (’08) 8 Cri L 
Jour *20 (23) : 4 Nag L R 81 * (’13) 38 Cal 880 (887) 
(DBl£(Yol *21) 1934 Rang 167 (168) : 36 Cri L Jour 75 
(DB). 

[31 Proceedings under this section are not proceed- 
ings inter 'partes. (Vol 13) 1926 Sind 188 (189): *20 Sind 
L R 43 : 27 Cri L Jour 494 (DB)*(Vol 13) 1926 Pat 34 
(35) : *26 Cri L Jour 1394 *(Vol 20) 1933 Cal 447 (418): 

GO Cal 1051 : 34 Cri L Jour 604 (DB). 

[4] The following are undesirable and contrary to the 
spirit or the section : 

(a) Issuing notice to accused before issue oi process. 
(Vol 14) 1927 Mad 19 (*20, 21) : 49 Mad 918 : 28 Cri L 
Join* 129 (FBJfcflS) 14 Cri L Jour 57 (58) : 40 Cal 444 
(DB)*(Vol 18) 1931 Bom 524 (525) : 55 Bom 770 : 33 
Cri L Jour 72 (DB) *{Yol 10) 1923 Cal 198 (198, 139) : 
21 OriL Jour 333 (DB)*(Vol 15) 1928 Lah 97 (97) : 29 
Cri L Jo nr 39*(Voi 17) 1930 Rang 156 (158) : S Rang 
1: SI Cri L Jour 824*(Vol 13) 1926 Sind 194 (196,197): 
21 Sind L R 293 : 27 Cri L Jour 711. 

(b) Conducting inquiry in presence of accused. (’02) 6 
Cai W N 843 (844) (DB) * (’20) 25 Cal W Nxii (xii) 
(DB)*{'ll) 12 Cri L Jour 385 (386): 1 Upp Bur Rul 73. 

[But see (’13) 14 Cri L Jour 3 (4) (Lah).] 

(c) Hearing arguments on behalf of accused. (Vol 12) 
1925 Cal 576 (577) : 26 Cri L Jour 305 (DB) £ (Vol 5) 
1918 Pat 652 (652, 653) : 19 Cri L Jour 527 * (Vol 4) 
1917 Cal 462 (463) : 17 Cri L Jour 396 (DB). 

[See however (’ll) 12 Cri L Jour 207 (208) (DB) 
(Cal).] 

(d) Examining accused. (Vol 10) 1923 Lah 663 (664): 
26 Cri L Jour 167 £(Yol 15) 1928 Lah 88 (89) : 29 Cri 
L Jour 958. 

[See also (’06) 3 Cri L Jour 13S (140) : 32 Cal 1085 
(DB).] 

[But see (Tol 21) 19S4 Sind 143 (145): 36 Cri L Jour 
94 (DB).] 

[5] Magistrate following procedure contrary to spirit 
of tlie section does not commit illegality. (Vol 15) 1928 
Bom 290 (290, 291) : 52 Bom 448 : 29 Cri L Jour 975 
(DB)*(’04) 1 Cri L Jour 102 (103) (DB) (Bom)*(Vol 18) 
1931 Pat 302 (303, 304) : 32 Cri L Jour 1023 *(Vol 18) 
1931 Sind 113 (113, 114) : 32 Cri L Jour 926 (DB)* 
(Vol 21) 1934 Oudh 372 (373) : 35 Cri L Jour 1239. 

[See however (Vol 27) 1940 Pat 97 (100) : 41 Cri U 
Jour 349.] 

11. May inquire into the case himself or direct 
investigation. — [1] Magistrate choosing to inquire into 
the ease himself — S eld he could not direct a local in- 
vestigation. (Vol 9) 1922 All 211 (212) : 44 All 550 : 23 
Cri L Jour 279 * (Vol 15) 1928 Lah 88 (89): 29 Cri L 
Jour 958 *(Vol 4) 1917 All 91 (92) :|18 Cri L Jour 765. 

[2] Magistrate ordered an investigation by another 
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person — He cannot follow it up by an inquiry b ini self. 
iVol 24} 1937 Nag 3S9 (889) : 39 Gri L Jour 80 * (’13) 
14 Ori L Jour 493 (494) (All). 

TBut see ( ! 10) 11 Cri L .Tour 525 (526) : 38 Cal 68 
(DBM 

[3] Inquiry under the section can be directed only to 
a Subordinate Magistrate and not a superior Magistrate. 
(’12) 18 Cri L Jour 4S4 (485) : 39 Cal 1041 (DB). 

[4] Inquiry can be directed only to a Subordinate 
Magistrate and not to a Magistrate of the same class, 
(’ll) 12 Cri L Jour 539 (541) : 1912 Pun He No. 2 Cr. 

[5] Subordinate Magistrate directed to inquire need 
not be competent to entertain complaint asked to inquire 
into, provided Magistrate directing inquiry, is compe- 
tent to entertain and dispose of the same. (’02) 6 Cal 
W N 295 (296) (DB). 

[6] Once Magistrate directed inquiry by Subordinate 
Magistrate under this section, he cannot recall proceed- 
ings before inquiry is completed, (Vol 20) 1938 Nag 374 
(376, 377): 30 Nag L B 76: 35 Cri L Jour 404. 

[7] Magistrate can stay proceedings before inquiry is 
completed. (Vol 21) 1934 Sind 143 (144): 36 Cri L Jour 
94 (DB). 

[81 Magistrate directed inquiry or investigation by 
another under this section — He cannot, on receipt of 
the report transfer the ease for disposal to another 
Magistrate without deciding whether the case should be 
dismissed under S. 203 or proceeded with under S. 204. 
(Yol 27) 1940 Lah 61 (63) : 41 Cri L Jour 344. 

12 “Inquiry.” (1) Magistrate can inquire in any 
way he thinks proper. (Yol 11) 1924 Pat 797 (799) : 
26 Cri L Jour 129, 

[But see (Yol 21) 1934 Oudh 88 (89): 35 Cri L Jour 
415).] 

[2] Magistrate is at liberty to look into police records 
and if he is satisfied that the complaint is groundless, he 
can dismiss it. (Yol 11) 1924 Pat 797 (799) : 26 Cri L 
Jour 129 * (’69) 11 Suth W B Cr. 54 (54, 55) (DB). 

[But see (M2) 13 Cri L Jour 125 (125) (DB) 

(Cal).] * ' 

[3] Magistrate examining witnesses in inquiry — Evi- 
dence opposed to complainant’s allegations brought 
before him — He should give opportunity to complainant 
to explain or to meet such evidence. (Yol 15) 1928 Mad 
135 (136): 29 Cri L Jour 48 * (M2) 13 Cri L Jour 125 
(125) (DB) (Cal.) 

[4] Magistrate has discretion to allow the complain- 
ant to be represented by vakil or not in inquiry. (’71) 
8 Bom H C B 202 (204) (DB). 

[5] Proceedings in inquiry under this section should 
not be dilatory or protracted. (Yol 26) 1939 Cal 33 (34): 
40 Cri L Jour 213 (DB). 

13. Evidence in the inquiry — Sub-section (2A), 

[1] Magistrate can examine witnesses, whom he 
knows to be able to throw light on the matter, or can 


import his personal knowledge into it. (Yol 17) 1930 
Mad 443 (444) : 30 Cri L Jour 1160. 

[2] Magistrate can thoroughly cross-examine wit- 
nesses to get the troth. (Vol 26) 1939 Pesh 16 (17V 
40 Cri L Jour 674. 

[3] Practice of examining accused and his witnesses 
and letting witnesses of the prosecution be cross-exa- 
mined by accused in inquiry under this section is 
irregular and ought to be deprecated, but is not illegal 
(Yol 28) 1941 Pat 419 (420, 421): 42 Cri L Jour 382* 
((Vol 18) 1931 Pat 302 : 32 Cri L Jour 1023, relied on.) 

[4] Magistrate inquiring into a ease under this section 
examining witnesses — He may under sub-a. (2 A) take 
evidence of witnesses on oath. ('09) 9 Cri L Jour 295 
(296) : 36 Cal 72 (DB). (Inquiry under S. 202 (2k) 
is a judicial proceeding.) * (’05) 2 Cal L Jour 65ft 
(65ft) (Do). * (Vol 11) 1924 Pat 138 (139): 24 Cri L 
Jour 862 (Do.) 

14. Magistrate holding inquiry, if disqualified 
from trying. — [3] Magistrate who holds a preliminary 
inquiry under this section is not disqualified to try the 
case himself when he has not initiated or directed pro- 
eedings or took personal interest in complaint presented 
before him. (’97) 24 Cal 167 (168, 169) (DB) * (Yol 
10) 1923 Hang 65 (65) : 24 Cri L Jour 744 « (’98) 23 
Cal 328 (334) (DB). 

[2] The fact that subordinate Magistrate expressed 
his opinion in submitting report is no bar to his 
holding trial on an order by District Magistrate. (1900) 
4 Cal W N 604 (605) (DB). 

15. Investigation. — [1] When a Magistrate passes 
an order for investigation and report by police under 
this section there is no inquiry or trial pending. (Yol 29) 
1942 Bom 42 (43): 43 Cri L Jour 362 (DB). 

16. “Investigation by police.” — [1] Magistrate 
should not make indiscriminate use of police agency for 
ascertaining matters as to which they must form their 
own opinion. (Yol 20) 1933 Sind 339 (340): 27 Sind 
L B 387 : 35 Cri L Jour 24 (DB). 

[2] In cases not cognizable by police, Magistrate 
should take action on complaint at once. (’94) 1894 
Pun Be No, 19 Cr, p. 57 (67). 

[See also (’88) 12 Bom 161 (163) (DB).] 

[3] Magistrate cannot proceed under chapter XIV 
after acting under chapter XYI, (Vol 15) 1928 Cal 24 
(25): 54 Cal 803 : 28 Cri L Jour 577 (DB) * (Yol 15) 
1928 Pat 359(361) : 29 Cri L Jour 374 « (’22) 28 Cri 
L Jour 403 (403) (Pat). 

[4] When complaint is referred under this section by 
Magistrate for investigation, police need do no more 
than make a report. (Yol 18) 1981 Mad 770 (770) : 54 
Mad 598: 32 Cri L Jour 690. 

[5] Police is not debarred from exercising ordinary 
powers of arrest and investigation and sending up 
accused for trial under a charge-sheet. (Yol 18) 1931 
Mad 770 (770) ; 54 Mad 598 : 32 Cri L Jour 690 
* (Yol 19) 1932 Lah 579 (580) : 33 Cri L Jour 737 : 
14 Lah 194 (DB) * (Yol 10) 19 23 Pat 547 (548, 549) : 
2 Pat 379 : 24 Cri L Jour 375 <DB) » (’78) 2 Cal L B 
374 (376) (DB). 
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[But see (Vol 16) 1929 Bom 72 (73, 74) : 53 Bom 
339 : 30 Cri L lour 781 (DB) * (Vol 25) 1938 Sind 
113 (116) : I L R (1989) Ear 85 : B9 Cri L Jour 681 
(FB). ((Vol 20) 1938 Sind 186 : 27 Sind L R 67 : 34 Cri 
L Jour 768 (DB), overruled; (Vol 21) 1934 Sind 20: 35 
Cri L Jour 89 (DB) is no longer good law after this Full 
Bench decision.)] 

[6] Accused himself a police-officer — Magistrate 
should not call for a report from him. (’87) 14 Cal 141 
(146) (D B) * (Vol 7) 1920 Pat 655 (656) : 5 Pat L 
Jour 61 ; 21 Cri L Jour 621 (DB). 

[7] Accused himself a police-officer — Magistrate 
should not call for a report from superior or other 
police-officer. (Vol 7) 1920 All 91 (92) : 21 Cri L Jour 
649 * (Vol 7) 1920 All 125 (125) : 21 Cri L Jour 416 
* (1900) 4 Cal W N ecxxi (cexxii) (D B) * (Vol 15) 
1928 Lah 88 (89) : 29 Cri L Jour 958 $ (Vol 6) 1919 
Oudh 395 (895) : 22 Oudh Cas 321 : 20 Cri L Jour 
728 * (’05) 2 Cri L Jour 51 (53) (DB) (Cal). 

[8] Accused himself a police-officer — Magistrate 
should hold inquiry. (’97) 20 Mad 387 (388) (DB). 

[9] Accused himself a police-officer — Magistrate 
should , direct local inquiry by subordinate Magistrate. 
(Vol 6) 1919 Pat 495 (495) : 20 Cri L Jour 396 (DB). 

[10] Complaint against police-officer— Complainant 
should be given every facility to prove his allegations. 
(Vol 18) 1926 Mad 288 (288) : 27 Cri L Jour 107. 

[11] Complaint against person alleged to have acted 
in collusion with police should not be handed ov v er to 
police for investigation. (Vol 20) 1933 Sind 339 (340) ; 
27 Sind L R 387 : 85 Cri L Jour 24 (DB). 

[12] It is not illegal to send complaint,. in which' 

bona fides of police are impugned, for inquiry or 
investigation by police-officer, (Vol 27). 1940 Lah 208 
(209): 41 Cri L Jour 618, „ 


[But see (’06) 3 Cri L Jour 327 (328) : 28 All 421).] 

18, Examination of the complainant — Proviso, 
— [1] A complaint cannot be sent for inquiry or 
investigation unless complainant has been examined 
on oath. (Vol 29) 1942 Pesh 61 (62) : 43 Cri L Jour 
803 « (Vol 11) 1924 All 664 (664) : 26 Cri L Jour 176 
* (’98) 1898 Rat 954 (954, 955) (DB) * (’87) 12 Bom 
161 (163) (D B) * (’01) 28 Cal 652 (661) (F B) * (Vol 

16) 1929 Pat 473 (475) : 9 Pat 707 : 30 Cri L Jour 
1056 (FB) * (Vol 1) 1914 Sind 159 (159) : 8 Sind L R 
21 : 15 Cri L Jour 662 * (*10) 11 Cri L Jour 351 
(351) (All) * Oil) 12 Cri L Jour 385 (385) : 1 Upp 
Bur Rul 73*(’88) 2 Weir 244 (244) (DB)* (Vol 6) 1919 
Pat 319 (320) : 20 Cri L Jour 413 * (Vol 8) 1921 Sind 
84 (84) : 15 Sind L R 200 : 23 Cri L Jour 243 (DB). 

[2] Complainant not examined on oath cannot be 

prosecuted with regard to his complaint, dismissed on 
report, (’ll) 12 Cri L Jour 539 (541) : 1912 Pun Re 
No. 2 Cr. * (1900) 27 Cal 921 (924) (DB) * (’03) 30 
Cal 923 (925, 926) (DB) * (Vol 22) 1935 All-745 (745) : 
36 Cri L Jour 860 : 58 All 129. - , 

[But see (Vol 21) 1934 Pat 156 (157) : 35 Cri L 
Jour 1309).] 

[3] Complaint cannot be dismissed under S. 203 on 
basis of report without examining complainant on oath, 
(Vol 29) 1942 Pesh 61 (62) : 43 Cri L Jour 803, 

[4] Magistrate can take cognizance of offence on basis 
of report by police-officer submitted under this section , 
and in such case, cognizance will be taken under cl; (h) " 
and not el. (c) of S, 190, (Vol 30) 1943 Oudh 226 (227); 
44 Cri L Jour 492. 

19. Powers of the inquiring or investigating 
officer. — [1] Magistrate has not the powers of a police- 
officer to keep an accused in custody for inquiry. (Vol 

17) 1930 All 259 (259, 260) : 52 All 457 : 31 Cri L 
Jour 998, 


[13] Report called for under this section should 
form part of the record and copy thereof can be given 
to accused. (Vol 29) 1942 Rang 51 (51) : 1941 Rang 
L R 590 fe (’87) 14 Cal 141 (144) (DB) * (Vol 18) 
1931 Mad 429 (429) : 32 Cri L Jour 689. 

[14] Report should be submitted to* Magistrate who 
had ordered investigation and not to another Magis- 
trate. (Vol 5) 1918 Lah 123 (124) : 19 Cri L Jour 436. 


[15] Report called for under this section is privi- 
leged. (Vol 24) 1937 All 90 (94, 96) ; I L R (1987) 
All 390 (DB). - ; 


17. ‘*Buch other person. ” - — [13 A master is 
r not a fit person to be directed to investigate and make 
a report in a case of complaint against his servant. 
(Vol 2) 1915 Cal 733 (734) : 16 Cri L Jour 320 (D B 
* (’05) 10 Cal W Nxxxviii (xxxix) (DB), . x 


[2] It is illegal for Magistrate to call upen accused 
himself to make report and act upon it, f 87) 14 Cal 
Ml (146) (D B) * £98) 1898 Rat 954 (954, 955) (D B) 
*£99} 3 Cal W N17 {18} (D B}* (Vol 7) 1920 Pat 
655 (650) ; 5 Pat L Jour 61 : 21 Cri L Jour 621 (DB). 

& ~to (Vol 27) 1940 Pat 97 (100) : 41 Cri h Jour 


[2] Police-officer can make full inquiry from com- 
plainant and his witnesses and defendant and his 
witnesses. (’07) 5 Cr L J 83 (84); S3 Cal 1282 (DB). 

[3] Any other person directed to make an investi- ■ ' 
gation has powers conferred under Ss. 55, 56, 94, 127, 1 
128, 153, 156, and 157. (Vol 15) 1928 Bom 290 (291}.; > 

52 Bom 448 ; 29 Cri L Jour 975 (DB).- \ ^ -/ ; ; 

[4] Power .to arrest without warrant remains with ^ 
Magistrate and police-officer. (Vol 19} 1932-Pat 72 (78); - : 

53 Cri L Jour 849. ’ V - 

20. Revision— [1]- Aggrieved party can apply in , ! -■ 
revision and High Court can interfere if Magistrate does - 
' not act as he should under this section. (Vol 25) 1938 
Mad 879 (879) : 39 CriLJour 984. 

[2] If irregularity in procedure does not result in 
.miscarriage of justice, High Court will not make order : 
in revision. (Vol 5) 1918 Pat 350 (351) ; 19 Cri L Jour 
263. 

[3] Following are instances of irregularities , whefe ; 

High Court will not interfere unless there is failure of 
justice ; /■/ 

(a) Omission of Magistrate to record reasons for 
postponing issue of process* (Vol 4) 1917 All 91 (92) ; 
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208. The Magistrate before whom a complaint is made or to whom it has been transferred. 

Dismissal of complaint, may dismiss the complaint, if, a [after considering the statement on oath 
(if any) of the complainant and the result of b [the investigation] or inquiry c [(ir any)] under 
section 202]; there is in his judgment no sufficient ground for proceeding. In such cases he shall 
briefly record his reasons for so doing. 

[1882 -S. 203; 1872— R 147 Para. 1; 1801— Hs. 67, ISO.] 

[a] Substituted by ihe Code of Criminal Procedure (Amendment) Act, 1923 (IS [XVIII] of 1923), S. 56, for 
“after examining the complainant and considering the result of the investigation (if any) made under S. *202.”’ [b] 
Substituted, ibid „ 1926 (2 [II] of 1926), S. 5, for “any investigation.” [c] Inserted , ibid. 


Section 202 — Note 20 (contd.) 

13 On L Jour 765 £ (Yol 18) 1931 Bom 524 (525) : 55 
Bom 770 : 53 Cri L Jour 72 (DB) £ (Vol 16) 1929 Cal 
176 (177) : 30 Cri L Jour 705 (DB) £ (’09) 10 Cri L 
Jour 117 (118] (DB) (Mad) £ (’ll) 12 Cri L Jour 463 
(464) (DB) (Mad) £ (Vol 5) 1918 Pat 652 (653) : 19 Cri 
L Jour 527 £ (Vol 13) 1926 Pat 34 (35) : 26 Cri L Jour 
1394 £(V61 18) 1931 Sind 118 (113, 114):S2 Cri L Jour 
926 (DB). 

(b) Requiring accused to attend at the inquiry or 
his examination thereat and allowing of cross-examina- 
tion and arguments inter partes. (Vol 28) 1941 Pat 419 
(420, 421) : 42 Cri L Jour 332 « (Vol 15) 1928 Lah 97 
(97) : 29 Cri L Jour 39 £ (Vol 18) 1931 Pat 302 (303, 
304) : 32 Cri L Jour 1023 £ (Vol 13) 1926 Bind 188 
(189) : 20 Sind L R 43 : 27 Cri L Jour 494 (DB). 

(c) Omission to examine complainant under pro- 
viso. (Vol 32) 1945 Oudh 102 (103) : 46 Cri L Jour 587 
£ (Vol 22) 1935 All 883 (884) : 36 Cri L Jour 1035 £ 
{Vol 1) 1914 Sind 159 (159) : 8 Sind L R 21 : 15 Cri L 
Jour 662 £ (Vol 16) 1929 Pat 473 (475, 476) : 9 Pat 
707 ; 30 Cri L Jour 1056 (FB). 

[But see (Vol 29) 1942 Pesh 61 (62) : 43 Cri L Jour 
803 £ (Yol G) 1919 Pat 319 (320): 20 Cri L Jour 418.] 

(d) Inadequacy of inquiry — High Court will not in- 
terfere with details of inquiry or investigation. (Yol 17) 
1930 Pat 30 (32) : 30 Cri L Jour 554. 

(e) Where Magistrate has exercised his discretion 
under this section to postpone issue of process. (Vol 10) 
1923 Lah 663 (664) : 26 Cri L Jour 167. 

(i) Where the Magistrate does not record the state- 
ments of witnesses examined before him, but relies on 
the statements made before the police. (Vol 12) 1925 
Pat 584 (584) : 26 Cri L Jour 1346. 

[4] Inquiry made by police in perfunctory manner — 
Report considered by Magistrate in perfunctory manner 
— High Court will interfere. (Vol 5) 1918 Pat 350 (351): 
19 Cri L Jour 263. 

SECTION 203 — SYNOPSIS. 

1. Scope. 

2. “May dismiss the complaint,” 

3. Magistrate. 

4. Orders on complaint not to be delayed, 

5. “Sufficient ground for proceeding.’* 

, 6,. Who can dismiss a complaint. 

. 7* Effect of dismissal. 


8, Dismissal without examining complainant. 

9. “And the result oi the investigation or inquiry 

(if any) under section 202.” 

10. “Shall record his reasons for so doing”. 

1. Scope — [1] This section gives large powers to a 
Magistrate to dismiss a complaint without issuing a 
process. (’87) 14 Cal 141 (144) (DB) £ (’71) 6 Mad H C 
R App xv (xv). 

[2] This section does not apply where process has 
been issued. (’97) 20 Mad 388 (388) (DB) £ (Yol 21) 
1934 All 51 (52) : 56 All 285 : 35 Cri L Jour 418. 

[3] This section does not apply where the proceeding 
is not initiated on a complaint. (Vol 19) 1932 Cal 287 
(2S7) : 33 Cri L Jour 406 (DB) £(’05) 2 Cri L Jour 421 
(422) : 1905 Pun Re No. 29 Or £ (Vol 11) 1924 Lah 630 
(630) : 25 Cri L Jour 89. (Proceeding under S. 107.) £ 
(Vol 18) 1931 Lah 185 (185) : 32 Cri L Jour 21 (Do.) £ 
(Vol 15) 1928 Lah 694 (694) : 29 Cri L Jour 866 (Do.) 

£ (’02) 4 Bom L R 609 (611) (DB). (Proceeding under 
8. 552.) £ (Vol 26) 1939 Oudh 15 (15) : 40 Cri L Jour 
33. (Proceeding under S. 145.) 

[4] The Magistrate should not consider any anaterial 
not provided for in the section, in dismissing a com- 
plaint. (’07) 6 Cri L Jour 85 (85, 86) (DB) (Bom). 

[5] The Court cannot take mto consideration the fol- 
lowing : 

(a) The statement of witnesses examined by the 
police. (’76) 25 Buth W R Cr. 10 (10) (DB). 

(b) The evidence adduced in a counter case. 
(Vol 11) 1924 Cal 818 (814) : 25 Cri L Jour 941 (DB). 

(c) The result of a police inquiry not ordered by 
the Magistrate. (Vol 20) 1933 Sind 395 (395) : 28 Sind 
L R 1 : 35 Cri L Jour 222 £ (Vol 17) 1930 Rang 226 
(227) : 31 Cri L Jour 1064. 

(d) The result of an inquiry on a previous petition. 
(’14) 15 Cri L Jour 21 (21) (All). 

(e) The result of investigation ordered under 0. 202 
but not held in compliance with its terms. (’86) 9 All 85 
(87) £ (’01) 4 Oudh Cas 127 (132) £ (Vol 7) 1920 Pat 
655 (656) : 5 Pat L Jour 61 : 21 Cri L Jour 621 (DB) £ 
(’ll) 12 Cri L Jour 539 (541): 1912 Pun Re No. 2 Cr £ 
(Vol 4) 1917 Cal 462 (463) : 17 Cri L Jour 396 (DB). 

[6] Where the complainant has obtained an order for 
the seizure of the opposite party’s books and for res- 
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training him from operating on his banking account, the 
opposite party can appear and ask that such orders 
should be vacated. (Vol 19) 1932 Cai 697 (697, 698) : 83 
Cri L Jour 636 (DB). 

[7] This section does not apply to complaints under 
the Merchant Shipping Act (XXI of 1923) which cannot 
therefore be dismissed under this section. (Yol 20) 1933 
Cal 647 (647) : 35 Cri L Jour 25 (DB). 

2. “May dismiss the complaint.” — [1] Where a 
complaint is made to a Magistrate he has either to dis- 
miss it under this section or issue process under S. 204. 
(’86) 13 Cal 334 (386) (DB) *(Yol 25) 1938 Sind 192 
(192) : 39 Cri L Jour 966 *(Yol 14) 1927 Mad 19 (20) : 
49 Mad 918 : 28 Cri L Jour 129 (FB) © (Yol 17) 1930 
Rang 226 (227) : 31 Cri L Jour 1064. 

[2] The Magistrate cannot direct the police to submit 
a charge-sheet to some other Magistrate. :(Yol 15) 1928 
Cal 24 (25) : 54 Cal 303 : 28 Cri L Jour 577 (DB). 

[3] The Magistrate cannot submit the complaint to 
the District Magistrate after disbelieving the complaint. 
(’02) 6 Cal W N 843 (844) (DB). 

[4] The Magistrate cannot order the issue of a search 
warrant after holding that no criminal case would lie. 
(’36) 37 Cri L Jour 991 (991) (DB) (Cal), 

[5] Where a Magistrate dismisses a complaint under 
this section there must be a specific order to that effect. 
<’69> 3 Beng L R (App) 151 (152) (DB) * (Yol 15) 1928 
Bom 290 (291) : 52 Bom 448 : 29 Cri L Jour 975 (DB). 

[6] The order dismissing a complaint must be a judi- 
cial order. (Yol 26) 1989 Sind 208 (208) : I L R (1939) 
Kar 277 : 40 Cri L Jour 807 « (Vol 25) 1938 Sind 192 
(192) : 39 Cri L Jour 966. 

[7] The following orders have been held to be dis- 
missals of complaints under this section : 

(a) An order refusing to issue process on a complaint. 
<*02) 2$ Cfd 457 (459)TDB}*(Yol 10) 1923 Cal 198(199): 
24 Cri It Jdur 333 (DB). 

[But see (’07) 11 Cal W N ccxviii (cexix) (DB) 
* (1900) 27 Cal 658 (660) (DB).] 

(b) An endorsement on a complaint, “Enter as false. 
No prosecution.” (Yol 5) 1918 Pai 270 (271) ; 3 Pat L 
Jour 346 : 19 Cri L Jour 874 (DB). 

(c) An order staying proceedings against some accused 
while proceeding with the case against others; in this 
case there is dismissal of the complaint so far as the 
former persons are concerned. (’98) 2 Cal W N 290 (292) 
(DB). 

(d) An order holding the complaint to be false and 
calling upon the complainant to show cause against 
his prosecution. (Yol 4) 1917 Pat 15 (16) : 1 Pat L Jour 
553 ; 18 Cri L Jour 52 (DB). 

^ [8] The following orders have been held not to be 
•dismissals of complaints under this section ; 

1 (a) Where a charge is made to the police and is re-, 
grated in a complaint before the Magistrate and the 
Btaisfcraie passes a departmental order to the police, 
as false” but no order is passed on the complaint 


itself. (’79) 4 Cal L Rep 418 (416) (DB) * (79) 4 Cal L 
Rep 534 (536, 537) (DB). 

(b) A direction to the police after a complaint was 
referred to them that the complaint may be struck off 
the police file. (*11) 12 Cri L Jour 463 (464) (DB) (Mad). 

(c) An order expunging a charge from the list of re- 
ported offences. {’81) 5 Bom 405 (407) (DB). 

(d) An endorsement on the complaint “Notice is dis- 
charged.” (Yol 15) 1928 Bom 290 (291) : 52 Bom 448 : 
29 Cri L Jour 975 (DB). 

(e) A refusal to take cognizance of an offence for want 
of sanction (now complaint) under S. 195. (’01) 24 Mad 
337 (339) (DB). 

(f) An order that the “accused is warned.-” (’18) 23 
Cal W N xlviii (xlviii) (DB). 

(g) An order of reference to arbitration, as it is not in 
the powers of a Magistrate to make such a reference. 
(’66) 1 Agra H C R 45 (46). 

(h) An order withdrawing a process once issued. (’07) 

6 Cri L Jour 367 (369) (DB) (Cal). 

(i) An order for the issue of summary “C*\ (Yol 26) 
1939 Sind 208 (208) : I L R (1939) Kar 277 : 40 Cri L 
Jour 807#(Yol 25) 1938 Sind 192 (192): 39 Cri L Jour 
966. 

3. Magistrate. — - [1] The Code does not apply to 
proceedings before Village Magistrate and a dismissal by 
a Village Magistrate of such a proceeding is not dis- 
missal of a complaint, under this section. (Yol 14) 1927 
Mad 695 (696) : 28 Cri L Jour 507, 

4. Orders on complaint not to be delayed. — 

[1] There is nothing in the Code to show that the 
Magistrate must, at once, consider the complaint. (Yol 4) 
1917 Pat 141 (142) : 19 Cri L Jour 228 (DB). 

[2] It is improper for the Magistrate to delay the pas- 
sing of orders for months. (Yol 4) 1917 All 95 (95) ; 18 
Cri L Jour 271. 

[3] Two counter complaints — Disposal of one may be 
postponed till disposal of the other. (Yol 9) 1922 Pat 
618 (618) : 24 Cri L Jour 120. 

5. “Sufficient ground for proceeding.’* — [lj 
Pacts alleged in complaint constitute an offence — No 
circumstances apparent in the examination of complain- 
ant to conclude that complaint is false — There is prima 
fads case for proceeding. (’08) 8 Cri L Jour 342 (343)© 
11 Oudh Cas 261 © (’131 14 Cri L Jour 571 (572) (DB) 
(Cal)© (Yol ?) 1916 Mad 713 (713) ; 13 Cri L Jour 794. 

[2] Where the allegations contained in the complaint 

and in the complainant ’a oral statement disclose no cri- 
minal offence on sufficient ground exists for proceeding. 
(Yol 24) 1937 Mad 480 (481) : 38 Cri L Jour 581 ©('87) 
14 Cal 141 (146) (DB)© (Yol 15) 1928 Lah 945 (946): 30 
Cri L Jour 162© (Yol 20) 1933 Rang 297 (298) : 35 Crf 
L Jour 52©(Vol 31) 1944 Nag 318 (820) : 46 Cri L Jour 
195 : ILK (1945) Nag 486. (Grave and gross exaggera- 
tion in complaint.) ' 

[3] A Magistrate can dismiss a complaint if he con- 
siders with reason that the most serious allegations of 
grave offences are falsely interlarded with complaints of 
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n lfever km, I. I Yol 81) 191-1 Nag 3 i 8 f:U9) : -if'. Cri L 
.Tour 105 : : L K v 10^5> Nag -AsG *(Yol 22) 1935 Rati" 
48,; (4s7i : 37 Ci: I Jour 243 (Delay of IS Months--- 
Delay not explained til f ho time of tiling complaint 
under 8. 2lJ of the Penal Code — Held to bo sufficient 
reason for not proceeding with the complaint ) 

[4] Where the complaint shows only a civil dispute 
as to title or as to other ci\il claims, a Magistrate 
should dismiss the complaint. (’87) 1937 Mad VV N 
128S (1239) •SB (Vol 22) 1935 All 888 (S84i : 3(5 Cri Ti 
.Tour 1035 S(Vol 10) 1923 All 514 (544) : 24 Cri L 
.Tour 693 *{Yol ft) 19 is Rom 186 (3 h 7) : 42 Bom 604 : 
19 Cri I; Jour 597 (Dll) *(Yol 8) 1921 Pom 435 (437): 
45 Bom 110 : 21 Cri Tj Jour 710 (BB) >F(Vol 11) 1924 
Cal 90s (Oil) : 25 Cri L Jour 1053 (DB) * (Vol 20) 
1933 Cal 149 (150) : 34 Cri L Jour 676 (DB) *(Vol 12) 
1925 Lah 599 (600) : 27 Cri L Jour 331 *(Vol 14) 1927 
Lah 145 (146) : 28 Cri L Jour 158 *(Vol 11) 1924 Mad 
31 (31) : 25 Cri L Jour 138 *(Yol 10) 1923 Bang 157 
(158) : 24 Cri L Jour 929. 

[5] The Magistrate should thoroughly examine tile 
complainant to see if any criminal offence is made oufc. 
(Yol 7) 1920 All 274 (275) : 42 All 522 : 22 Cri L Jour 
84 *(Vol 8) 1921 Pat 85 (87) : 21 Cri L Jour 519 
*(Vol 29) 1942 Mad 124 (124) (Allegations disclosing 
offence— Complaint not to be dismissed though civil 
remedy obtainable.) *(Vol 20) 1938 All 42 (42) : 33 Cri 
L Jour 884 *(Vol IS) 1926 Sind 194 (198) : 27 Cri I, 
Jour 711 : 21 Sind L R 293. 


[6] A Magistrate cannot dismiss a case off-hand 
unless a prim a facie case of any kind is not made out. 
(Vol 10) 1923 Lah 663 (001) : 20 Cri L Jour 167 
*{Vol 11) 1924 Pat 379 (380) : 24 Cri L Jour 316. 


[7] Where a prima facie ease is made out, the 
following are not sufficient grounds to dismiss a 
complaint; 

(a) The fact that besides the complainant other per- 
sons could complain against an accused. (Vol 14) 1927 
All 69 (70) : 27 Cri L Jour 1104. 


(b) The fact that a libellous publication complained 
of is a mere republicafcion. (’88) 12 Bom 167 (168) (DB). 
(Section 499, Penal Code, makes no exception in favour 
of second or third publication as compared with first.) 

(c) The withdrawal of the complaint by the com- 
plainant in a warrant case which is non-comp oundable. 
(’89) 13 Bom 600 (GOB) (DB). 


(d) The absence of personal injury to the complainant 
and the complainant being a mere tool of another per- 
son. (’89) 13 Bom 590 (598) (FB). 


(e) The fact that the complainant had no personal 
knowledge of the facts of the complaint. (’93) 1893 Rat 
669 (669) (DB), 


(f) The fact that the complainant is of low caste. 
(1865) 2 Snth WRCr 35 (36). 

(g) The fact that the charge might be laid to the 
police in the first instance. (’70) 14 Suth W R Cr 86 
(36) (DB). 


J? T v ilfl fat;t thai there is no possibility o7 a convicfpT 
(Yr> 13) 192H Cal 795 (796, 797) : 58 Cal 60S : % 
L , Jour (DU) *(’02) 29 Cal 110 (41 J, ll-» ,t£- 
*(Yol 6) 1919 Cal 79 (79) : 20 Cri T, Jour lV(DB). ' 

. (j) The i'aot that tlio person complained against has 
been exonerated in a previous clepnrtuieiiLal inquiry i r 
which the complainant has no concern. (’87) 1887 TW 
Re Nc. 33 Cr. p. 70 (72. 73) (DB). ' 

\k-l) The fact that the complaint is cognizable hv 
another Magistrate. (’73) 7 Mad H C R App xxxi(xxsij t 

(m) Reasons arising out of the Magistrate's own per- 
sonal knowledge of the affair, or conjecture, or out of 
knowledge acquired prior to the making of the com- 
plaint. (’07) 0 Cri L Jour 85 (85, 86) (DB) (Bom). 

(n) Tue fact, that the result of the proceeding would 

be undesirable or the motive or conduct of the com- 
plainant is discreditable or malicious. (Vol 3) 3 9 16 Mad 
303 (804) : 14 Cri L Jour 683 : 38 Mad 512 *(Vd 135 
1926 Sind 194 (198) : 27 Cri L Jour 711 : 21 Sind LR 
293 *(\S9) 13 Bom 590 (598) (FB) *(Vol 21) 1934 Na* 
385 (136) : 35 Cri L Jour 1215. (Motive.) L 

( 0 ) The fact that a previous complaint has been dis- 
missed under S. 259. (Vol 1) 1914 Sind 44 (44) : 8 Sind 
L R 196 : 16 Cri L Jour 174. 

(p) The fact that there was some possibility that the 
accused might have some defence to the complaint if 
true. (Vol 27) 1940 Pat 179 (180) : 41 Cri L Jour 504, 

[8] A complainant has a right to an adjudication on 
the point whether there is a sufficient ground for pro- 
ceeding before his complaint is dismissed. (1900) 27 
Oal 126 (3 30, 131) (DB) *(Vol 3) 1916 Mad 303 (303) r 
14 CriL Jour 633 : 88 Mad 512. 

[9] The decision for dismissing a complaint must be 
based on judicial considerations. (Vol 31) 1944 Nag 318 
(320) : 40 Cri L Jour 195 : 1 L R (1945) Nag 486 
^(Vol 3) 1916 Mad 303 (303) : 14 Cri L Jour 633 : 38 
Mad 512 *(Vol 13) 1926 Cal 795 (797) : 53 Cal 606 : 
27 Cri L Jour 788 (DB) S*(Vol 26) 1939 Sind 208 (208): 

I L R (1929) Xar 277 : 40 Cri L Jour 807 £*(Vol 25) 
1938 Sind 192 (192) : 39 Cri L Jour 966 *(Vol3l) 1944 
Nag 318 (320) : 46 Cri L Jour 195 : I L R (1945) Nag 
486. (Allegations utterly false — Prosecution may he 
ruined — Complaint should not be entertained.) 

[10] It is the duty of the Court to protect the accused 
from unnecessary harassment and w'orry, and prevent 
an abuse of the process of the Court. (Vol 26) 1939 All 
602 (605) : I L R (1939) All 851 : 40 Cri L Jour 917. 

6 ; Who can dismiss a complaint. — [1] The 
following can dismiss a complaint under this section; 

(a) The Magistrate- to whom the complaint is trans- 
ferred; (Vol 23) 1936 Sind 146 (147) : 30 Sind L R 217: 
37 Cn L Jour 1086 (DB) *(Vol 13) 1926 Cal 470 (477): 
53 Cal 350 : 27 Cri L Jour 385 (FB). 

(b) The successor of the Magistrate who recorded the . 
complaint and ordered inquiry. (’05) 2 Cal L Jour 65^ 
(65n) (DB). 


(h) The fact that the complaint was not preferred by 
more responsible than the one who preferred 
'/'ttlt, l*ray i8;Suth W R Cr, 55 (56) (DB). 

. ■' : : 'V 


(e) The Magistrate to whom the complaint is sent for 
transfer. (Yol 11) 1924 AH 666 (666) ; 25 Ori L Jo nr '■ 
555, 
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ri>] Tin* Magistrate Lo whom the complaint. is tr#m a - 
+ erred cannot dismiss tb« compliant without j'viir^ 
notice* *n Tfije complainant. or such iiansii.t’. f'94) CX 
T V X ::cm xxxv (eeixxxv ). 

’0" A Magistrate having ova nhaY \.i:ae-:se- ;ji"cr 
^02 and believer! them. tv msfoiTed t’.v* t-a-e lo an*#:! r 
MauVnute — Thehtt-rhas ur now: ■ lo^-i.-nune xhr- n 
witnesses again and r> n <-■<! re . - A. e^va-fAmr. 
under this -ctYco. {Vol 2 i) 1337 Q, ( dti -"1 tV2! : 12 
Luck 523 : 37 Cri L .hair 11^. 

r 41 Where a i ouiT-la’p.i X i t * M - 

section and fnithe.* in ;,..n < - zv~ le ■’* i t _ r .“* >* 8. 436, *i ; 
Magistrate h?fo v whom :V r . orpi mu c-.m» - -wk 
further inquiry cv.n :^a : n nXm.-s it -"'der thi= s^non. 
(Vol 2-5) IPOS Mari 132 (M2) : 39 Cri L ansi 2*1 © 
(Vol 23) 1926 hi n. 1 146 (347; : 30 ffi id L 11217 : 37 
Cri L dour 1080 (DB). 

7. Effect of dismissal, — r i] A uDmis-a] r»i a 
complaint at'hr h^arhiLT the coni';/:' 1 inant and after 
considering the remk of an hived m it on unfit* 1 ’ K. 202 
anioan A to a Legal determination oi the enmokdni. (’02) 

6 Cal W N 295 (293* (DB). (Comp!: maul ein he pro- 
sier ted for niak'ng a laX- eato'-v r“ , de 1 ’ S Is2 er 
S. 211, Penal Code.) * {’7S *2 Cd L Hen 3!5 0,10. 317) 
(DE). 

]2] IT mil a eompLim ^ dhin’ss.'-cl luvler ih*<r -e-tion 
or oxhonvi-v disposed of, no uroi'cedine-; can be taken 
under S. l-*2 or S. 211. IVna: Code. ;‘9J) 15 A :1 330 
(33 8; (DC). (Sect on 1*2.) * (’OP- Ispfi AH W X 00 (91). 
(Ss. 1S2 and 211.) © (Vol 14- 1029 Pm 92 (92) : SO Cri 
Tj Jour 515. (He-ficn 2il .)© (*06) 4 CiI L Jonr C8 (69) 
(EE) (Cal). (Do) 

I'.jj Proep'-'diue^ under S. 182 or S. 211. Penal Code, 
hi* toiv the dirqvtsal of the complaint are per se no 
ground. ior setting aside conviction under these section*. 
tVol 17) 1930 Pat 622 (623) : 9 Pat 126 : 31 Cri L 
•Tour 931 (DB). 

[4] A mere dismissal under this section does not 
afford a ground for proceeding under S. 211, Penal 
Code. (Yol 28) 1941 Pat 419 (421) : 42 Cri L Tour 332 
© (Yol 27) 1940 Pat 97 (99) : 41 Cri L Jour 349 * 
(Yol 14) 1927 All 207 (108) : 27 Cri L Tour 1345 © 
(’87) 10 Mad 232 (236) (FB). 

_ r 5] The complainant mii«t be afforded an opportu- 
nity to prove Ins case be! ore being prosei-ntcd under 
R 211 or S. 182, Penal Code. (’86) 8 All 38 (39i © (Yol 7) 
1920 All 125 (325) : ‘21 Cri B Tour 416 © (Yol 13) 
1926 Bom 284 (285, 286) : 27 Cri L Jour 740 (DB) * 
(’87) 14 Cal 707 (720) (FE) * (’05) 2 Cri L Jonr 615 
(617) : 83 Cal 1 (DB) © (Yol 20) 1933 Pat 499 (500) : 
34 Cri L Jour 1140. 

[But see (’98) 22 Bom 596 (603) (DB).] 

[6] Complainant had opportunity to prove his case — 
Complaint dismissed after hearing him and taking all 
steps prescribed — Complainant eanuot be said not to 
have been given an opportunity. (’02) 6 Cal W X 295 
(297) (DB) © (Yol 6) 1919 Pat 530 (531) : 20 Cri L 
Jour 389 © (’07) 5 Cri L Jour 491 f492) : 1907 Pun Re 
No. 2 Or © (’10) 11 Cri L Jour 338 (338) (DB) (Bom). 

[7] Where the dismissal under this section is illegal 
for want of the examination of the complainant under 
S. 200, the complainant cannot be prosecuted for bring- 


ing r* faXe charge. (Yol 11) 1924 Bom 321 (321) : 48 
Bo t.i 360 : 25 Cri L Jour 960 (DB) © (Vol 13) 1926 
Bom 284 (285, 28 fO ; 27 Cri D -four 710 (DB) © (Yol 
ID 1924 Ail 604 (664) : 26 Cri L Jour 176 © (’39) 4 
Cai W X 305 (300* (Dlh © {’<>:,) 1 Oudh Cas 127 (131. 
132). 

X’ A r»X:A : ha* 10 power under S. 436 

- >vi v xhiii c’-'M/i, " i i»* , he .*t -”ored to filc’h 

! Vol 25: ' M..d 1 Vs (7; 2; : 33 Cri D J -ur 281. 

h’"’ Di'Juii^'.ai »,■: .• • t~ coPipiain. i' no but to 

second comp.a'iit. (To. 83) 10-iti Mad. 137 ( i 37 

S. Dismissal without examining complainant. 

— ”1" Pho ‘VTutchieu r or oai-i*’ ivierr.-d to In the section 
L- :>j exhi.iiuarion of thv conmlainiuit under 8. 200. (Yol 
19 - 1982 Srvl 5s (5 s, 59) : 25 Sind L R 468 : 33 Cri 
L Jo, iV 851) [i'uf. 

.*2" YiiHT 1 tire c*mi ;3u : rr iv Is present but not exa- 
mined wfidu'’ S. 2()0 the Court canu >$ dismiss tho 
Lompliiiit. /Yol 11 J 192 J Bom 521 (321' : 4s Bom 360 
: 25 Cri L Jo ir 960 {.>Li © (VJi J8 Bom 590 (597) 
(FH) © (Yoi 5) 1919 C d 7s (79) : 20 Cki L Jour 175 
(DB) © I Vol 13) 1326 CM 7 '35 (797) : 58 Cal 606 : 27 
C’i Tj .Tour 7ss (DB) © (Yol si 19 21 Pa? 205 (205) © 
'Vo] Hit 1923 Put 583 5540* : 24 Cri Tj Jour 843 © 
(1960-02) I 'dev- Cur llul 325 (*25, 126) ©(’92-96) I 
L'rp Bur Ilni 270 (270). 

.'But see (Vo: 22) 19.55 All 8S3 (ss4) ; 36 Cri L Jour 
1035.] 

]3j Complainant absent on dates when matter come? 
np for his examination — 0)der dismissing the com- 
plaint is justified. (Vol 15) 1928 Cal 559 (570) ; 29 Cri 
JD Jour 798 (DB). 

9. “And the result of the investigation or inquiry 
(if any) under Section 202'*. — Fl] Where an inquiry 
if? ordered under S. 202 and the complainant has 
witnesses to prove his case, ho should be given an 
opportunity to do so before the complaint is dismissed. 
(Yoi 12) 1925 Cal 1031 (1081) : 26 Cri L Jour 561 (DB) 
© (Yol 3) 1916 Mad 680 (680) : 16 Cri L Jour 428. 

[2] Where the complainant declines to prove his ease 
ex parte the Magistrate is not wrong in dismissing the 
complaint under this section. ('72) 3 7 Sixth W R Cr. 8 

(3) (DB). 

[3] Inquiry ordered under S. 202 found to be insuffi- 
cient — Court of revision may set aMde dismissal of 
complaint — Further inquiry may be ordered. (Yol 8) 
1921 Cal 552 (553) : 25 Cri L Jour 167 (DB) © (Yol 
15) 1928 Lah 119 (120) : 29 Cri L Jour 267 © (Yol 14) 
1927 Bom 436 (436, 437) : 28 Cri L Jour 575 (DB) © 
(Yol 6) 1919 Cal 725 (725) : 20 Cri L Jonr 794 (DB). 

[4] In complaints against police-officers and other 
.Government officials the Magistrate should order an 
inquiry into the matter giving the complainant every 
opportunity to prove his allegations. (Yol 13) 1926 Mad 
288 (288) : 27 Cri B Jour 107. (Police-officer.) © (Vol 7) 
1920 All 77 (78) : 21 Cri L Jour 343 © (Yol 111 1924 
Oudh 174 (174) : 24 Cri L Jour 814 © (Yol 7) 1920 AH 
303 (304) : 22 Cri L Jour 81. (A Government officer.) 

[5] The words te if any” clearly show that this section 
empowers tho Magistrate to dismiss a complaint without 
any investigation or inquiry under S. 202, if after 
examining the complainant he considers there is no 
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0 / p/Gcem. ground for proceeding, and the case appears to be one in which, according to the 
fourth column of the second schedule, a summons should issue in the first instance, he shall issue 
his summons for the attendance of the accused. If the case appears to be cue in which, according 
to that column, a warrant should issue in the first instance, he may issue a warrant, or, if he thinks 
fit, a summons, for causing the accused to be brought or to appear at a certain time before such 
Magistrate or fif he has not jurisdiction himself) some other Magistrate having jurisdiction. 


(2) Nothing in this section shall be deemed to affect the provisions of section 90. 


(3) When by any law for the time being in force any process-fees 01 * other fees are payable, 
no process shall be issued until the fees are paid, and, if such fees are not paid within a reasonable 
time, the Magistrate may dismiss the complaint. 

[1832— S. 204; 1872— Ss. 147 Para. 3, MS, U9; ISSl—Ss. 67, 24S, 257.] 


Section 203 — Note 9 ( contd.) 

sufficient reason for proceeding. (Vol 12) 1925 Pat 704 
(705) : 26 Cri L lour 921 (DB) * (Vol 5) 1918 Pat 350 
(350, 851): 19 Cri L Jour 2G8*(’81) 7 Cal 208 (311) (DB). 

[6] Where on further inquiry being ordered into a 
complaint dismissed under this section, the case is sent 
to another Magistrate for disposal, he is entitled to act 
on the re.- a It of the inquiry or investigation ordered by 
the Magistrate who originally disposed of the case. (Vol 
23) 1936 Sind 146 (147) : 80 Sind L R 217 : 37 Cri L 
Jour 1086 (DB). 

10. “Shall record his reasons for so doing.” — 

[1] A Magistrate should record his reasons for dis- 
missing a complaint under this section. (Vol 25) 1938 
Mad 879 (880) : 39 Cri I> Jour 984 * (’87) 14 Cal 141 
(145. 146) (D B) * ( 5 12) 13 Cri L Jour 482 (483) : 40 
Cal 41 (D B) * (Vol 11) 1924 Pat 436 (487) : 24 Cri L 
Jour 823 * (Vol 13) 1926 Pat 57 (57) : 26 Cri L Jour 
1502 * (’12) 11 Cri L Jour 331 (831) (Mad) £ (*18) 14 
Cxi L Jour 493 (494) (All), 

[2] The section is mandatory and the Magistrate 
must make it apparent in his order that he has not 
omitted to apply his mind to the facts before he made 
the order. (Vol 32) 1945 Bom 147 (149) : 46 Cri L Jour 
434 : I L R (1945) Bom 141 (DB), 

[3] The object of this requirement is to enable the 
High Court to consider whether the discretion vested in 
the Magistrate has been properly exercised or not. 
(Vol 27) 1940 Pat 97 (98) : 41 Cri L Jour 349* (’87) 14 
Cal 141 (146) (DB). 

[4] This is an imperative provision of law and where 
no reasons are recorded the order of dismissal is without 
jurisdiction. (Vol 32) 1945 Bom 147 (148) : 46 Cri L 
Jour 434 :ILB (1945) Bom 141 (DB) * (Vol 13) 1926 
Tat 57 (57, 58) ; 26 Cri L Jour 1502. 

[5] Becords not showing sufficient grounds for issuing 
process— Procses not issued — Seasons not given — High 
Court will not interfere— But where Magistrate had no 
good grounds to decline issue of process High Court will 
Interfere in revision, (Vol 25) 1938 Mad 879 (879) : 39 
' Cfci L Jour $84. 


T6] The reasons stated in a police-report on the basis 
of which an order of dismissal is made are sufficient if 
the report itself is part of the order. (’10) II Cri L Jour 
831 (333) (Mad). 

SECTION 204 — SYNOPSIS. 

1. Scope. 

2. Magistrate taking cognizance only can issue 
process. 

3. The Magistrate must have taken cognizance of 
an offence. 

4. “Sufficient ground for proceeding.” 

5. “In the opinion of a Magistrate.” 

6. Issue of process. 

7. Omission to issue process. 

8. Notice, if a “process.” 

9. Order directing summons. 

10. “Some other Magistrate having jurisdiction.” 

11. Process-fee. 

12. Revision. - 

1. Scope. — [1] This section relates to the pro- 
cedure for effecting attendance of the accused where the 
Magistrate does not discuss the complaint, but thinks 
that there is sufficient ground for proceeding against 
him. (’67) 8 Suth W R Or. 65 (65) (DB). 

[2] This is the only section authorizing a Magistrate 
to issue process to an accused, whether he takes cogni- 
zance on a private complaint or on a police report. 
(Vol 19) 1932 Bat 72 (78, 77, 78) : 33 Gri L Jour 349 # 
(’69) 11 Suth W R Cr. 1 (1) (D B). (Information or 
knowledge other than a police report or complaint). 

[3] This section applies where the Magistrate takes 
cognizance of an offence under any other law. There is 
no specific provision either in this section or elsewhere 
in the Code in regard to cases in which the accused is 
already under arrest or on bail. (’72-92) 1872-1892 
Low Bur Rul 486 & (’76) 25 Suit W R Or. 20 (21) (DB). 

[4] In cases where the accused is under arrest or on 
bail, if the Magistrate thinks that there is no case 
against the accused he may discharge him or cancel the 
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Section 2C-i — Mote l (could.) 

bail Wi v- ib« ijr.se may be. (Yu 28} 1941 Lorn 294 
(2G5; : 12 Cri L Jour 814 (I/U). 

"T Tn eases where vv* accas 1 is jnlr" u:v'*c cr o: 

» ib i’ ike MagisLciw fO.'.Olb U/u Ui-ro <s 

.>1 Lur proceeding. he ni.-y o*ilt v .:l«? :. r e’iSef« tc ?w 

piv\ iee r ; beiO'V ih'3 CV'dvt fu * ir ' iLa or !’_,!. i , •;* 8J? 

:Si:t Pi«s 21-5 (25*1. 25b) * 4-5 C i L Jo w ITT ; 22 IV, 
^ (SJbJ). 

[tij Unless r.ni urJii „hv UugLrva'- l:-r.:- -ijtv 
rlic attendance of ik • uevj-'d, lb _ j.-J’U* 1 ,.* v. dbie'- 
do net commence rgnk*-!: him. ‘ V 1 ‘j0» jb.8 U : 2 
(252, 255 \ : 45 Cri L -Jo e 1'77 : 22 j’ar- -s>3 >,S J:; !Z:\ t. 
police i i?.4e where ihe :?, ,iwv-r.;b, pru dings 

do not ccrjiiLifncc e uU-s the MuLi-t^de odk r.5 the 
accused to he jyodujed ior l thill 

2. Magistrate taking cognisance only can issue 
process. — [1] Unless the Magistrate ‘‘takes eogri- 
zunte” of an oiienc«* under 8. ISO. a pmce-s cannot be 
issued under tins section. (’02) 6 Cal W X 926 (926, 
927) (DU). 

[*2’« A Magistrate taking cognizance D the propoc 
officer to a { Voi lC; VUrS CM 24 '25; : 54 

Cal 608 : 2.4 Cii L Jour 577 \ : >B }. 

[3; A Magistral::- to whom a er^e h:- Uoui.a. 
under S. l‘o2 Is eowred by rhe exp. vision “MLghtrato 
taking ‘cognizance or an offence'* m this section and can 
issue process for compelling the attendance ot ike 
accused. fVol 23) 1941 Cal 145 (190, 191k TLB (1941) 
1 Cal 07 : 42 Cii L Jour 490 * (’99) 8 Cal W N celxxxv 
(cclxxxv). (Ca-e transferred after examining com- 
plainant — Process can be issued without examining him 
again). 

[ 1] W nere a Magistrate fails or refuses to issue process, 
under tills section, a District or Superior Magistrate 
cannot do so. ('08) 30 Cal 449 (451, 452) (DB) * (1900) 
27 Cai 658 (660) (D B) « (’08) 7 Cri L Jour 202 (204) : 
1908 Pun Be No. 4 Cr. 

[5] A Magistrate who is the “presiding officer” 
within the meaning of Ss. 68 and 75, may sign the 
process even if he may not have taken cognizance of 
the offence and directed issue of the process. (Yol 19) 
1932 Pat 175 (176) : 34 Cri L Jour 297 ft (Yoi 19) 
1932 Pat 171 (175) : 33 Cri L Jour 706 (DB). (Per 
Seroope J. — Dhavie J., dissenting,) 

3. The Magistrate must have taken cognizance 
of an offence. — [1] Where the Magistrate gets in- 
formation as to the possibility of an offence being 
committed, the matter is not one for the Magistrate to 
issue process. (’75) 1875 Rat 90 (91) (DB). 


[5 j YvUmtj sir offence is disclosed there must he 
di-'U'Ce evidence oi an offence v: 7km the local jarisdic- 
::>n o: the Mu'A-brrfc} reviving tbs complaint. (’081 7 
CU I. -I/,;: 6.. 1,395). 

■ 4* r i\ c |t.i :h. ’ t a.iupbt: n;, did uni specifically 

f. a' l l \' t- r !JVa-r a' t . . Uc 1 U i ?»' 1 \ IV ’ iiVi. 0:1 Ol lllQ 

Iviiil Cxi *, d:y -r* J ■: lu* iV* N .-n-i'din fcho 
.abit „" l c I 3.."( . ,; i .-Ll’uOU , i on- ..uii.- «m 

ufnn'*n lo’U I r * bv tnc- 2dv - wLo i- 'nw-, U 3 


. 7_ VTIit-tc. v-ir the receipt of a ocmpluint, the police 
stiL.'t and anvst a person a nd on In ve. j U- 

•j.Vuon vopov’. to tliv Magistiuie tb.d no offence has been 
UXiMcs-d i.iis M'ig.4n\re uUcharges the person, the 
or. Ur of dhcu.t:\*e ha- neon held to he one after taking 
co^mx-au-L. ' Vol 28) 1941 Bom xC4 (296) : 42 Cri L 
Jem* 8I-* (DU*. 

<. “Suhicisnt ground for picceecing,” — [1] A 
Magistrate taking cognizance of an offence U hound to 
issue process under this rcvtion only : ir lus opinion, 
die re i? Si. iii. "’Oil i> ground tor proceeding, (1900) 27 Cal 
9s5 (988; (DB) * (1900-021 1 Low Bur ilu 1 28b \26l). 

y3_ The stage m- wh>h ohc siihicienoy of the giound 
for prucr-oahig;is e’o by considered, in. in the ease ol a 
eoumkint, a iter the examination o e the complainant 
under H. 2G0. (Vol 4) 1917 Pat 611 (612) : 2 Pat L Jour 
657 : 18 Cri h Jo ar 890 (DU) * (Yol 1) 1914 Cal 479 
(480) : 42 Cal 19 : 15 Cri L Jour 348 (DB). 


[3] If the facts alleged in the complaint and the 
complainant’s statement show a sufficient ground for 
proceeding, process should issue. (Yol 28) 1941 Ca.3 185 
(192) : 42 Cri L Juur 490 : ILB (1941) 1 Cal 67 « 
(’12) 13 Cri L Jour 609 (611, 612) (8 B) (Cal) * (Yol 4) 
1917 Cal 671 (673) : 18 Cri L Jour 626 (DB). 

[4] The Magistrate need not hold any inquiry in all 
cases before issuing process. (Yol 28) 1941 Cal 185 (192) 
: 42 Cri L Jour 490 : I L R (1941) 1 Cal 67 ® (Vol 7) 
1920 Pat 270 (270, 271) : 21 Cri L Jour 220. 

[5] Magistrate satisfied on police report that no suffi- 
cient ground for proceeding exists — Accused, if under 
arrest, must be discharged — If on bail, bail bond must be 
cancelled. (Yol 28) 1941 Bom 294 (295) : 42 Cri L Jour 
814 (DB). 

[6] A prima facie case means that there is sufficient 
ground for proceeding. (Vol 18) 1931 Cal 607 (611, 615) 
: 33 Cri L Jour 3 : 59 Cal 275 (DB). 


[2] If, on a complaint, it should appear to the Court 
that the act imputed amounted to an offence under the 
Penal Code or any other penal law in force, the Court 
should proceed with the matter. (Yol 13) 1926 Cal 795 
(797) : 53 Cal 606 : 27 Cri L Jour 788 (DB). 

[3] Where the acts alleged do not disclose any 
offence, the Court should not allow criminal proceedings 
to proceed. (Vol 15) 1928 Lah 945 (946) : 30 Cri L 
Jour 162. 

[4] An application for maintenance under S. 4SS is 
not a complaint and a Magistrate dealing with it cannot 
dismiss it under sub-s, (3). ( 5 93) 16 Mad 234(234) (DB), 


[7] Where a prima facie case is made out, the Magis- 
trate should issue process. (Yoi 25) 1938 Mad 879 (880); 
39 Cri L Jour 984 * (Yol 13) 1926 Sind 194 (136) : 27 
Cri L Jour 711 : 21 Sind Xj R 293 S< (Vol 17) 3930 Pat 
30 (32) : 80 Cri L Jour 554 * (’S3) 13 Bom 590 (598) 
(FB) « (Vol 4) 1917 Low Bur 30 (31) : 18 Cri L Jour 
321 * (’ll) 12 Cri L Jour 123 (124) (Mad). (Primes 
facie case made out — Process should be issued even if 
Magistrate thinks civil remedy more appropriate.) ^(Yol 
13) 1926 Sind 194 (198) : 27 Cri L Jour 711 ; 21 Sind 
L B 293 (Do.) 

[See however (Vol 18) 1931 Ca) 607 (615) : 33 Or: 
L Jour 3 : 59 Cal 275 (DB).J 
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[Bj There c^rnoi be ;v\i d to be saniciL-ni. ground- in 
tlio following for issue of process. ; 

Ki) Where the complaint is made on information and 
not on personal knowledge. {’06) 4 Cri L Jour 217 (218) 
(DBj. (The Court should satisfy itself on inquiry that 
rase for Esue of process exists.) 

(b) Where the allegations made in rht* complaint are 
not substantiated by the statement on oath. fTol 4) L927 
Cal 671 (671) : IS Cri L .lour 026 (DR). 

(c) Where the allegations disclose a dispute purely of 
a civil nature. (Voi 10) 1023 All 544 (544) : 24 Cri L 
Hour 693 * (Vol 11) 1027 Lull 145 (146) : 28 Cri L dour 
353 * tVol 10) 1923 Rung 157 (157, 158) : 2J Cri L 
.lour 929. 

f9] The following are not sufficient grounds for refus- 
ing issue of process : 

(a) Where a prima facie case is made out but in the 
Magistrate’s opinion there is no chance of conviction 
and no useful purpose will be served by the enquiry. 
(*02) 29 Cal 430 (411, 412) (DB) * (Vol 13) 1926 Cal 795 
(797) : 53 Cal 606 : 27 Cri L 3 our 788 (DB). 

(b) The fact that one of the accused was a member of 
the highest service in the land who was sworn to do 
justice. (Yol 27) 1940 Pat 97 (9S) ; 41 Cri L Jour 349. 

5. “In the opinion of a Magistrate”. — [1] In deci- 
ding on the sufficiency of the ground for proceeding, 
the Magistrate must he guided by his own independent 
opinion and not by that of a nolice-officer. (’68-69) 4 
Mad HCB 162 (165) (DR). 

6. Issue of process,— [1] When a Magistrate who 
receives a complaint neither dismisses it under 8. 203 
nor postpones issue of process under 8. 202, process for 
the attendance of the accused shall issue. (Vol 25) 1938 
Bind 192 (192) : 39 Cri L Jour 966 « (3900) 27 Cal 921 
(924) (DB) * (‘22) 23 Cri L Jour 403 (103) (Pat) « (’13) 
14 Cri L Jour 493 (493) (AH), 

[2] The discretion of issuing summons instead of 
warrant, under this section, should be so used as not to 
subject accused persons to the indignity of arrest unless 
there is real need for it. (’92-96) i TTpp BurRul 31 


[3] If the Magistrate issues a warrant in a case in 
which he ought to have issued summons, the error is 
not a ground for setting aside the proceedings. (1864) 1 
Suth W It Cr. 16 (16) (DB) * (13) 34 Cri L Jour 604 
(605) : 7 Sind L R 40 (DB). (Warrant issued instead of 
summons — Warrant can be cancelled and summons 
issued.) 

[4] Process should ordinarily issue against all the 
accused who are prima facie shown to have committed 
an offence. (1900) 4 Cal W«N 560 (562) (DB). 

[See however (Vol 12) 1925 Rang 122 (126) : 3 
Rang 11 : 26 Cri L Jour 492. (Magistrate not bound to 
issue process against a witness, found to be accomplice 
during trial.) * (Vol 24) 1937 Nag 17 (23): I L R(1937) 
Nag 315 : 38 Cri 3Q Jour 237 (FB.) (Overruling (Vol 7) 
1920 Nag 255 : 16 Nag L R 9 : 21 Cri L Jour 769). 
/(Person in custody during investigation — Police obtadn- 
ha$‘bSs release and producing him as witness— Failure 
^/to^prpceed against him does not invalidate trial.) ] 


[5 1 There is nothing irregular or improper in t 
Magistrate first issuing process for one accused persoi 
and then issuing process for all the accused. (Vol 15 
19*28 Lab 511 (542) : 29 Cri L Jour 293. 

[6] When once the Magistrate issues process undei 
this section, proceeding commences and goes on unless 
something occurs to show that the Magistrate has made 
a wrong exercise oi his discretion. (’71) 21 Suth W R 
Cr 44 (15) (DB). 

[7] Jnsuit for damages for malicious prosecution, 
prosecution commences when proceedings commence 
under this section and proceedings commence when 
process is issued against the accused. (Voi 19) 1932 All 
386 (389) (DB)* (Vol 2) 1915 Mad 128 (129) : 37 Mad 
281 * (Vol 33) 1926 Mad 521 (524) : 49 Mad 315 (DB) 
* (Vol 18) 1931 Ail 665 (065) : 53 All 771 (DB) « 
(Yol 16) 1929 Pat 271 (273, 272) : 8 Pat 285 (DB) * 
(Vol 1) 1914 Luh 531 (533) : 1935 Pun Re No. 1 * 
(’77-78) 2 Bom 481 (487) (DB). (Prosecution commences 
when complaint is made). 

[8] Accused under arrest in a police case — Magis- 
trate’s order to produce him for trial corresponds to the 
issue of process — Proceedings commence — Right of 
appeal or right of trial by jury may accrue, if accused is 
entitled, at this stage. (Vol 30) 1943 Pat 245 (252,253) ; 
22 Pat 433 : 45 Cri L Jour 177 (SB). 

[9J Where A and B are jointly accused of an offence 
but the Magistrate issues process only against A, B h 
competent to give evidence as a witness at the trial 
of A. (’82) 10 Cal L Rep 553 (554) (DB). 

[10] An order by a Magistrate to the police to 
charge-sheet a person may be treated as a warrant 
under this section. (Yol 19) 1932 Pat 72 (77) : 33 Cri 
L Jour 349. 

7. Omission to issue process. — [1] Magistrate 
without issuing any process to the accused convicts him 
— Conviction is illegal. (’92) 15 Mad 83 (87) (DB). 

[2] The accused appears in Court without a sum- 
mons — Case to be proceeded with at his instance — 
Omission to issue summons is immaterial. (’02) 26 
Bom 552 (557) (DB) * (Vol 6) 1919 Lah 389 (390) : 
1919 Pun Re No, 5 Cr : 20 Cri L Jour 3 (DB) 

8. Notice, if a “process”. — [1] A mere notice 
to the person complained against that a preliminary 
enquiry will be held does not amount to a summons. 
(Vol 2) 1915 Mad 128 (129) : 37 Mad 181 * (Vol 14) 
1927 Mad 19 (20, 21) : 49 Mad 918 : 28 Cri L Jour 
129 (FB) * (Vol 10) 19*23 Cal 198 (199) : 24 Cri L Jour 
333 (DB) * (Vol 5) 1918 Pat 652 (653) : 19 Cri L Jour 
527, 

9. Order directing .summons, — [1] An order 
directingthe issue of summons is not a judgment and the 
Magistrate can rescind the order, send the complaint 
for enquiry or recall the summons. (Vol 10) 1923 Cal 
662 (662) : 25 Cri L Jour 464 (DB). 

[But see ( 7 07) 6 Cri L Jour 867 (369) (DB) (Cal).] 

10. “Some other Magistrate having jurisdic- 
tion”. — [1] Process issued by one Magistrate — Ano- 
ther Magistrate cannot rescind it — He can discharge 
the accused of the offence for which process was issued 
— He can issue fresh process for any other offence. 
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Magistrate may dispense. 
r jith personal attendance 
f accused. 


205# 11) Whenever a Magistrate issues a summons, he may, if he 
sees reason so to do, dispense with the personal attendance of the 
accused, and permit him to appear by his pleader. 


But the Magistrate inquiring into or trying the case may, in his discretion, at any stage 
proceedings, direct the personal attendance of the accused, and. if necessary, enforce such 
vuondance in manner hereinbefore provided. 

[1882 — -S. ti05; J372 — S. 151; 1861 — 3. 2<jl,] 


Section 204 — Note 10 fcontd.) 

(Yol 32) 1945 Sind 51 (54) : 47 Crl 7. .Tom 4 1: I h R 
(1944) Ear 411 (Dll). 

11. Process-fee. — [Y Process- '’ee !.ot paid — 
Complaint should bo dismissed — Order acquitting 
accused is not correct. (Yol 31) 1944 CU1 *2*7 (418) : 
48 Cn T. Jour 253 (DB). 

[2] Where a complaint is against two persons, rmt 
the complainant has paid process-fees for summon': 
against one oniv, the other rars: be discharged, (’02) 
26 Bom 552 (557) (DB). 

[3] Complainant ordered to pay process for eniurc- 
hig accused's attendance on the date of judgment 
Process not paid — Complaint cannot be dhmis^ed, 
(Yol 12) 1925 All 392 (393) : 26 Cri L Jour 963. 

[4] An application for maintenance under 8. 488 
should not be dismissed under this sub-section for 
failure to pay proeess-iees. (’93) 16 Had 234 (234) (DB). 

: .o] Complaint dismissed under this sub-section iu a 
de novo trial after charges had been framed — Dis- 
missal amounted to discharge and not acquittal — 
Second trial on same facts not barred. (Yol 18) 1931 
Nag 39 (40) : 27 Nag L R 13 : 32 Cri Ii Jour 603. 

[But see (Yol 2) 1915 Had 23 (24) : 38 Mad 585: 
15 Cri L Jour 673 (DB).] 

[6] Complaint dismissed under this sub-section — 
High Court, Sessions Judge or District Magistrate may, 
under S. 436, direct further inquiry. (Yol 25) 1938 
8ind^l92 (192) : 39 Cri L Jour 966' * (Yol 9} 1922 
Pat 54 (54) (DB). (Notice to show cause neither desi- 
rable nor necessary.) 

12. Revision. — [1] The High Court will inter- 
fere in revision where neither the complaint nor the 
prosecution disclosed a case against the accused but 
process was issued under this section. ( } 99) 1899 All 
W N 212 (213) (DB) « (’96) 20 Bom 543 (545) (DB) * 
CIO) 11 Cri L Jour 525 (527) : 38 Cal 68 (DB) * 
(Vol 3) 1916 Mad 408 (409) : 1G Cri L Jour 477 : 
39 Mad 561 « {Yol 19) 1932 Pat 72 (78) : 33 Cri L 
Jour 349. 

[2] The High Court will not interfere in revision 
in the following cases : 

(a) Where a Magistrate exercised discretion judi- 
cially in issuing process. (Yol 13) 1926 Cal 795 (797) : 
53 Cal 606 : 27 Cri L Jour 788 (DB). 

(b) Where the error, omission or irregularity in the 
Jssue of process is curable under S. 537. (’07) 6 Cri I* 


.‘•our 2 tO (251) : 31 Bom 611 (DB) * (Yol 3) 1916 Pat 
129 (130) : 18 Cri I .Tow 366 : 1 Pat L Jour 592 (DB) 

* (Yo: 1 6) 1929 Lah *67 (S67) : 30 Cri L Jour 702. 

U) Wimiv, the record docs not disclose sufficient 
grounds for iss timer procos* me.vlv because Magistrate 
laned to record masons for not issuing the process 
(Yol 25) 193s Had *79 (s79) : 39 Cri L Jour 984, 

SECTION 205 — SYNOPSIS, 

1. Scope. 

2. ” Whenever a Magistrate issues a summons. 5 ’ 

3. Dispense with.” 

4. Bond from the accused. 

5. Pardanashin lady. 

5. “ Permit him to appear by his pleader.” 

7. “ Pleader.” 

8. Applicability to security proceedings. 

9. “ At any stage of the proceedings,” 

10. Revision. 

1. Scope,— [1] This section applies only to Magis- 
trates and not to Courts of Session or the High Court. 
But S. 353 shows that the latter Courts have similar 
power. (Yol 9) 1922 Mad 79 (79): 23 Cri L Jour 266 : 

45 Mad 359 * ( 5 12) 13 Cri L Jour 464 (464) (Bom) * 
(’14) 15 Cri L Jour 281 (283) (D B) (Cal). 

[2] High Court can under its inherent powers dis- 
pense with personal attendance. (Yol 17) 1930 Nag 61 
(62): 31 Cri L Jour 2*4: 26 Nag L R 50. 

2. “Whenever a Magistrate issues a summons.” 
— [3 j This section does nut apply where a warrant has 
been issued. (’09) 13 Cal W N el * (Vol 4) 1917 Lah 
292 (293): 18 Cri L Jour 975: 1917 Pun Re No. 36 Cr. 
(D B). 

[2] This section is inapplicable where the accused 
has been arrested without a warrant. (Yol 11) 1924 Pat 

46 (47): 2 Pat 793: 24 Cri L Jour 872 (D B). 

[3] Where, a summons has been issued in the first 
instance and thereafter the accused is brought in under 
a warrant of arrest, the section would apply. (Yol 17) 
1930 Nag 61 (62): 26 Nag L R 50: 31 Cri L Jour 284. 

[4] Even in cases in which a warrant is ordinarily 
issuable this section will apply if a summons has been, 
issued. ('94) 21 Cal 588 (589, 590) (DB). 

[5] The section will also apply in the following 
cases : 

[a] Where warrant is cancelled and summons is 
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*T>j AH that is vequU'eG. under (.ait-’ section is that th;: 
Magistrate should ronsider ibid a summons is sufficient 
lor the appearance of the .moused in the* uise and if he 
is of that opinion he may then pornhi the accused to 
appear by pleader. (Vo 1 27; 1910 All 178 <1^0;; II Crl 
L Jour 500. 

3 “ Dispense wiih,'’— 1 11 I’lie discretion io» dL- 
peiiPe wdh at.r.endaiiee should be ased liberally espe- 
cially 

[a] In trivial eases. C 14) 38 Cal W Is xxxi (xxxi) 
(TDK). 

[bj Where accused, is a pardanashin lady. (1884)6 
All 59 (60) £ (Vol 14) 1921 All 149 (U9, 150) : 28 Cri 
L Jour 94 * (’10) 11 Cri L Jour 197 (198) : 6 Sind h 
B 167 (OB) £ (1914) 15 Cri L Jour 281 (283) (1>B) 
(Cal). 

[c] Where accused is too ill to attend. (’02) 6 Cal W 
H Hx (lix) (D B) £ (’12) 13 Cri L Jour 464 (464) (Bom). 

[2] Where permission to appear by pleader is refused, 
reasons should be recorded. (’84) 6 All 59 (60)£(Yol 34) 
1947 Mad 66 (66): ILK (1947) Mad 79. 

[3] In considering the propriety of an order under 
this section, the Magistrate should always take into 
account whether there is anything in the nature ot a 
prima facie ease. (Vol 27) 1940 All 178 (180, 181) : 41 
Cri L Jour 500, 

[4] A Magistrate can dispense with the personal 
attendance of the accused as often as he pleases. (TO) 14 
Cal W N exxxi (cxxxi) (DB) * ( J 17) 21 Cal W N elxviii 
(elxviii) (DB). 

[5] Omission to note the fact of dispensing with the 
personal attendance is merely an irregularity which 
will not justify interference in revision. (Vol 13) 1926 
Bom 218 (221): 50 Bom 250: 27 Cri L Jour 440 (D B). 

4. Bond from the accused. — [1] By a recogni- 
zance bond the pleader of a party cannot be bound to 
attend. (’68) 5 Bom H C it Or 64 (65) (D B). 

5. Pardanashin lady.-— [1] A Magistrate should 
dispense with the personal attendance of a pardanashin 
lady until such time as he has before him some legal 
and satisfactory evidence indicative of her having com- 
mitted a breach of the law. (’84) 6 All 59 (60) £ (Vol 
9) 1922 Mad 79 (79): 45 Mad 359: 23 Crl L Jour26G£ 
(’08) 8 Cri L Jour 454 (455)£(VoJ 1) 1914 Sind 51 (51): 
7 Sind L R 161: 15 Cri L Jour 589 (DB) £ (Vol 14) 
1927 All 149 (150): 28 Cri L Jour 94 £ (’14) 15 Cri 
L Jour 281 (281) (D B) (Cal) £ (17) 21 Cal W N elxviii 
(elxviii) (DB) £ (Vol 18) 1931 Sind 37 (38): 82 Cri L 
Jour 665 (DB) £ (*09) 9 Cri L Jour 158 (159, 160) 
(Lah) £ (10) 11 Cri L Jour 197 (198): 3 Sind L R 167 
(DB). 

, [2] An order should not be refused merely because: 

Jaj The Magistrate thinks that she is not pardana- 



. »>j Ci.LKrv.OTiM! bAun^nC, ic tibv. SiUJU ■♦jUiSS tjufl 
obscneci par & ah i;ad auper.ml in CouiL (Vol A-} 190 1 
Ml 149 (ijj, 15o): 2b Cri h bow 0 i. 


! l*j She is ;.re daughter ol a pro-Honfe, it she is mar 
vied to a respo viable husband in whose family vomei 
oi won e paradah, ('13j 14 Cri L Jour 8 (1) (Lah). 

[8J The Ct/ur- will extend the privilege ot paraah tc 
women who, though not si.rif-.tly observing pardah, art 
yei not accustomed generally to appeal before, the public 
(1897) 2 Hyde 88 (88). " " 

6. “Permit him to appear by his pleader.”— {Ti 
Lav/ considers that the interest of the accused will be 
completely safeguai dccl if his pleader is in attendance 
(Yoi 15) 1928 Cal 27 (32) : 29 Cri L Jour 49 (8 B), 

[2] The words “appear by pleader” in their ordinary 
acceptance mean “lvpicsetit by pleader,” that is, having 
ft pleader to act and io plead. (Vol 15) 1928 Cal 27 (32)°: 
29 Cri L .lour 49 (8 B). 


[3] The appearance by a pleader Involves the perfor- 
mance of all acts that devolve upon the accused in the 
course of the trial. (Vol 18) 1926 Bom 218 (219):50 Bom 
250 : 27 Cri L Jour 440 (D B)£ (T3) 14 Cri L Jour 272 
(272) : 6 Bind L B 206 (D B) £ (’17) 21 Cal W K elxviii 
(elxviii) (D B) £ (Vol 15) 1928 Cal 27 (32):29 Cri L Jour 

49 (SB). 

[4] The Magistrate may, even at the time of issuing 
summons, dispense with the personal attendance of the 
accused and permit him to appear by pleader. (Vol IS) 
1926 Bom 218 (219) : 50 Bom 250 : 27 Cri L Jour 440 
(D B). 

[See (Vol 27) 1940 All 178 (180): 41 Cri L Jour 500.] 

[5] If the Magistrate wants the personal attendance of 
the accused an order directing such attendance should be 
made. (1900) 27 Cal 985 (988, 989) (D B). 

[6] The Magistrate cannot grant or refuse permission 
to appear through a pleader in the Sessions Court to 
which he commits the accused. (’65) 2 Suth W R Cr. 

50 (50) (D B). 

7. “Pleader.” — [1] “Pleader” includes any person 
appointed by the accused with the permission of the 
Court to act in the proceedings against him, (Vol IB) 
1926 Bom 218 (222) : 50 Bom 250 : 27 Cri L Jour 440 
(DB). 

[2] The appointment and the permission need not 
however be express but may be implied from the circum- 
stances of the case. See (Vol 13) 1926 Bom 218 (221) : 
50 Bom 250 : 27 Cri L Jour 440 (DB). 

[3J Where the father-in-law of the accused who was 
unwell appeared in Court on her behalf and the trying 
Magistrate thereupon proceeded with the case, it was 
assumed that the Magistrate must have given the neces- 
sary permission. (’84) 1884 Rat 206 (207) (D B). 

[4] It is, however, generally advisable that something 
should be noted on the record to show that the person 
who represents the accused has been duly appointed by 
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Oi Inquiry into Cases tria 


tee Coupe cf Session or High Court, 


ici (1) K'" * "C Any Px^s:d3L57 ^la^istrera, j^is:r!\^£ B:ib-3Ivis:oiial Magistrate 

R'dur to commit for l>\ah 0" Magistr^It c. t^G Erst GiasfQ oj nny Aai/EBEGGS “pilot isiug a 
ILigifctrare of the ihiid class)] eiirycversC H obis l^aHi by ±v HCTwhEriH Cc^er Ar^cnC. may 
commit any person for trial io iLe Ccidt oi Session or His:. Ooar: :o*: r/n> oCVajg Hbbb oy sncb 
Courr. 

(2) Buij save as herein Giber wise proryied. no person triable by the Court of Session enroll be 
committed for trial to ihe Hiuh Co am 


[1882— S. 206; 1672— S. 143; 1801— Ss. cl, dL] 

[a] The wcids and figures “Subject to the provision 1 ? EG. -148“ v.--re r ; peeled or Hie Criminal Law (Amendment) 
Ac:, 1923 (12 [XII] of 1923 u b>. 9. [b] jnscried iy she Cods of Criminal Procedure (Amendment) Act, 1923 (18 
[XYIII] of 1923?, 8. 57. [c] Substituted by A. 0. for “Local Government”. 


Section 205 — Note 7 { contd J 

him and the Court lias given the requisite permission 
for h*s appearance in place of the accused. (YoL 1H; 1920 
Bom 21b (223) : 50 Born 2-10: 27 Cr L -Tour 440 (D 15). 

[5] In the absence o: mi appoint nieiil. by the n:\ms--U 
cf any person to represent mm. the mere permission o: 
the Magistrate will not emitk- any pu^ou to a^t as a 
pleader for the accused, and the Mugis train world have 
no jurisdiction to proceed vv ixb. ihe case in the absence ol 
the accused. v Yol 111 1924 Vat 46 (47): 2 Vat 793 : 24 
Cri L Jour 872 (D B) ®fYol 17) 1930 Nag Cl (63) : 2C 
Nag L 11 50 : 31 Cri L Jour 284® (Yol 33) 1926 Bom 
218 (222, 223): 50 Bom 250: 27 Cri L Jour 440 (D B)® 
(’84) 3H84 Sat 205 (206) (DB), 

[*Se0 (Yol 11) 1924 Bang 383 (383): 26 Cri L Join 
845. (Accused absent throughout the proceeding and a co- 
8 ccusecl allowed to represent him.)] 

8. Applicability to security proceedings. — [1] 
This section does not apply to proceedings under Ss. 107 
to 110, in Chapter VIII, Division B. (’03) 2 Weir 54 (55). 

9. “At any stage of the proceedings.” — [1] 
Where the Court has allowed the accused to appear by 
pleader, hut thinks it necessary or desirable that the 
accused should be present dn person for any particular 
purpose, he may order the personal appearance of the 
accused. (Yol 13) 1926 Bom 218 (219): 50 Bom 250 : 27 
Cri L Jour 4 10 (DB)® (Vol 5) 1918 Pat 152 (153) : 19 
Cri L Jour 119® (Vol 21) 1934 All 693 (694) : 35 Cri L 
Jour 879. 

[Sec (’37) 1937 Mad W N 182 (183) (D B)® (Yol 21) 
1934 Bom 212 (212) : 35 Cri L Jour 1085 (D B)J 

[2] Where the accused is convicted and the sentence 
is not one of fine only, the Magistrate must, under S. 366, 
sub-s. (2), direct the personal attendance of the accused 
for hearing the judgment. (Yol 14) 1927 Bang 73 (73): 
4 Bang 506 : 28 Cri L Jour 226® (’13) 14 Cri L Jour 
272 (272) : 6 Bind L B 206 (D B). 

[See (Yol 9) 1922 Mad 79 (79) :45 Mad 359: 23 Cri L 
Jour 266 ®(’14) 15 Cri L Jour 281 (281) (D B) (Cal).] 

[3] Though at any time the Magistrate can revoke the 
permission given to the accused to appear by a pleader, 
yet he should not do so on a trivial ground such as that 


the accused object to the case beimr irk'd by that Mngis- 
uabfi and wants a transfer on his case to some other 
Maoist rate. ('23) 24 CVi L -four 902 (903) (D B) (Cal). 

10. Revision ,]±] The High Court will in proper 

cases iribhcrr- in revision and will dispense Wuli pe-rsourJ 
presence. (YE 14) ii.^7 Aii 119 (250): 28 Cri L Jour 94. 
f Vardcrtasnin lady.) ® C14) 15 Cri L Jour 281 (281) 
fi)B) (Cal.) ;Do. 1 ® (’02) 6 Cal WN M\ (lix) (DB), 
(Extreme illne3S and distance of Corn t from house.) 

[2] The High Court will not interfere where the 
irregularity alleged is the mere omission of the Magistrate 
to make a record that he has given permission to the 
accused to appear by his pleader. (Yol 13) 1926 Bom 218 
(221): 50 Bom 250 : 27 Cri L Jour 440 (D B). 

[3] The High Court will not interfere where the case 
is an extremely trivial one. (’84) 1884 Bat 206 (206) 
(DB). 

[41 Where the Magistrate dispenses with the presence 
of the accused in a ease in which a warrant has been 
Issued, ihe High Court will set aside the order giving 
such permission. (Yol 11) 1924 Pat 46 (47) : 2 Pat 793: 
24 Cri L Jour 872 (D B). 

[5] A Sub- divisional Magistrate cannot, in revision, 
cancel the order of a Bench Court dispensing with the 
personal attendance of the accused. He can only forward 
the record to the District Magistrate who should, under 
S. 438 of the Code, refer the matter to the High Court 
(’37) 1937 Mad W N 182 (183) (D B). 

Section 206— Note 1 

[1] Before a Magistrate commits a ease for trial to 
a Sessions Court, he must hold a preliminary inquiry 
into the facts alleged against the accused. (Vol 2) 1915 
Bom 195 (196) : 16 Cri D Jour 747 (DB). 

[2] The committing Magistrate must satisfy himself 
that there is a real case lor trial. (’05) 2 Cri L Jour 
534 (541) (SB) (Cal). 

[3] The object of inquiry is* : 

(a) To prevent the committal of eases in which there 
is no reasonable ground for conviction. (’82) 5 All 161 
(162) ® (’99) 1899 All W N 135 (136) ® (Vol 9) 1922 
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:Mad 13 (44) : 23 Cri L Jour 209 * (’12) 13 Cri L Jour 
778 (780) : 36 Mad 321 (DU). 

[, See also (Vol 20) 1939 Sind 222 (221) :TLll (1940) 
Kar 95 : 40 Cri L Jour 818 (DU).] 

(b) To provide that no person siia.ll be committed 
for trial without being previously made acquainted 
with tlie fat is and circumstances of! the offence im- 
puted to him. (Vol 82) 1945 Lah 286 (290) : 47 Cri 
L Jour 209 (KB) % (’81) l Mad 227 (228) (DB) # (*12) 
13 Cri L .Tour 877 (884) : 6 Low Bui Hal 129 (F B) 
* (’75) U Bang L R 54 (59, 00) (DB). 

[4] The British Consul at Zanzibar is a Magistrate 
empowered to commit accused for trial to the High 
Court of Bombay. (’79) B Bom 334 (339). 

[5] A District or Sub-Divisional Magistrate to whom 
a Sub-Magistrate has submitted the ease under S. 349 
has got the power to commit the case to the Court of 
Session. (’80) 4 Bom 240 (246) (SB). 

[6] A District or Sub-Divisional Magistrate to whom 
a Sub- Magistrate has submitted the case under S. 349 
has no power to send the ease back to the Sub-Magis- 
trate with directions to commit it. ( 5 86) 10 Bom 196 
(197) (DB). 

[7] A Magistrate having power to commit does not 
Jose the power merely because lie has been specially 
appointed to try the accused. (Vol 18) 1931 Bom 517 
(519) : 83 Cri L Jour GS. 

[8] A Presidency Magistrate’s jurisdiction to com- 
mit a case is not ousted by the lact that the coroner 
has held an inquiry and has drawn up an inquisition 
under Act 4 [IV] of 1871. (’92) 16 Bom 159 (161) 
(DB) » 1*04) 1 Cri L Jour 13 (18, 19, 20) : 31 Cal 1 
(DB). 

[9] The procedure laid down in Chapter XVIII is 
not confined to cases exclusively triable by Court of 
Session but is also applicable to cases which, in the 
opinion of the Magistrate, ought to be tried by such 
Court. (’64) 6 All 477 (479). 

[10] Where fche case is one exclusively triable by a 
Court of Session, the Magistrate must proceed under 
this chapter and cannot try the case himself. (’93) 1898 
Rat 953 (953) (D B) * (’10) 11 Cri L Jour 196 (197) 
(DB) (Mad) * (Vol 9) 1922 Ail 345 (346) : 23 Cri L 
Jour 456 * (Vol 1) 1914 Oudh 361 (36B) ; 15 Cri L 
Jour 502 # (’68) 9 Suth WBCrS (5) (DB) # (’92-96) 
1 Bpp Bur Rul 231 (231) ft (’ll) 12 Cri L Jour 20 
(20) (DB) (Mad). 

[See (Vol 17) 1930 All 280 (280) : 31 Cri L Jour 


[11] Where the facts prima facie diclose offence, 
the Magistrate should commit the case. He will not 
be justified in trying the case for deciding whether it 
•Constitutes a lesser offence. (’92) 5 C P L R Cr 38 (38) 
4*C^)5CBLR48 (49). 


[12] Offence not of a nature triable by a Court ( 
Session at all — Magistrate must try the case himsel 
(’97) 19 AU 465 (466) (D B) * (’06) 3 Cri L Jour 9 
(95) (All) * (1864) 1 Snfch W It Or L 14 (14) « (1864 
1 Suth W R Or 5 (5) (DB) « (’70) 5 Mad H C it 27 
(279). 

[13] Where the offence is one triable booh by i 
Court of Session and by himself, tho Magistrate has i 
discretion to decide whether to try the case himself o 
to proceed under this chapter. (Vol 12) 1925 Pat 75* e 
(759) : 27 Cri L Jour 313 # (1900-02) 1 Low Bur R u 
158 (159. 160) * (Vol 5) 1918 Nag 141 (142) : 20 Cr 
L Jour 97. 

[See (Vol 17) 1930 All 280 (280) : 31 Cri L Jotu 
563.] 

[14] In cases not; triable by the Magistrate himself 
but triable by a Court of Session or by some other 
Magistrate, the Magistrate has a discretion to decide 
whether to proceed under this chapter or to send the 
case for trial by the proper Magistrate. (’84) 6 All 477 
(479). 

[15] There is nothing to prevent a Magistrate who 
started with the trial of a case from subsequently 
deciding to commit it for trial by a Sessions Court. 
(’12) 13 Cri L Jour 877 (882. 884, 885, 888) : 6 Low 
Bur Rul 129 * (Vol 1) 1914 Mad 643 (644) : 15 Cri L 
Jour 366 (DB). 

[16] The Magistrate committing case to Sessions 
after partially trying it may proceed from where he 
left and continue the enquiry. (’80) 2 All 910 (912) 
* (Vol 17) 1930 Cal 666 (668) : 32 Cri L Jour 243 
(DB) * (Vol 8) 1921 All 148 (148) : 22 Cri L Jour 496. 

[17] Where a native Indian subject who is charged 
with having committed an offence in a Native State 
is brought to the British territory, he will be considered 
to have hoen “found” at the place to which he is 
brought and the Sessions Court having jurisdiction in 
that place will be competent to try the offence. (’82) 6 
Bom 622 (625) (DB). 

[18] High Court is not prevented from trying cases 
committed to it by a mofussii Court, by exercising the 
power given to the High Court by S. 526, sub-s. (1). 
(Vol 7) 1920 Mad 824 (825) ; 42 Mad 791 ; 20 Cri It 
Jour 484 (DB). 

Section 207' — Note 1 

[1] Where an offence though triable by a Court of 
Session or High Court is neither exclusively triable by 
such Court nor one which in the opinion of the Magis- 
trate ought to be tried by such Court, the Magistrate 
cannot commit it to the Sessions Court. (Vol 15) 1928 
Pat 551 (552) : 29 Cri L Jour 612. 

[2] A preliminary inquiry is not necessary where a 
case is committed to the Court of Session in obedience 
to the lawful orders of a superior Court. (’80) 2 AH 910 
(912) * (Vol 12) 1925 Rang 82 (83) : 2 Rang 447 : 
26 Cri L Jour 1106* 
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208.(1) The Magistrate shall, when the accused appears or is brought before him, proceed 
Taking of evidence pro- to hear the complainant (if any), and take in manner hereinafter pro- 
duoed. Tided all such evidence as may be produced in support of the prosecu- 

tion or in behalf of the accused, or as may be called for by the Magistrate, 

' *?) The accused shall be at liberty to cross-examine the witnesses for the prosecution, and in 
sum case the prosecutor may re-examine them, 

(5) If the complainant or officer conducting the prosecution, cr she accused, applies to ihs 
Process for production of Magistrate to issue process to compel the attendance of «ny witness or 
further evidence . the production or any document or thing the Magistrate shall issue 

such process unless, for reasons to be recorded, be deems if unnecessary to do so, 

(4) Nothing in this section shall be deemed to require a Presidency Magistrate to record his 
reasons. 

[1882— S. ‘208; 1S72— 100, 191, 857 para 3; 1861— Ss. 186, 193, 194, 207.] 

Provincial Amendments. 

BENGAL. 

For the purpose of trials under the Bengal Criminal Lav* Amendment Ordinance, 1947 (No I c.i 13 47;, a new 
Section 208 was substituted for Sections 208 to 220 inclusive by Section 9 of that Ordinance. 

PUNJAB, 

For the purpose of trials under the Punjab Public Safety Ordinance, 19 16 *Nc. XIV of 1346), a new section 
was substituted for Sections 208 to 22C inclusive; See Section S3- 1 1) of that Ordinance. [19-11-1946.] 


Section 207 — Note 1 f'contd.) 

r But see (Yol 19) 1932 Cal 683 (684, 085) : 33 Cri 
L v our 770 (DB). (Appellate? Court discharging accused 
out saying that if the Magistrate wishes to proceed fur- 
ther in the matter he may commit the accused to the 
Court of Session — Preliminary enquiry under Chapter 
XV HI necessary before accused can be committed.)] 

[3] Where an accused is charged with two or more 
offences one of which is exclusively triable or ought to 
be tried by a Court of Session, the proper course is to 
commit him for trial for all the offences. (’21} 22 Cri L 
Jour 480 (480) (Cal) * (Yol 20) 1933 Lah 500 (501) : 34 
Cri L Jour 314 * (*97) 2 All 393 (400, 405) (DB). 

[See (Yol 5) 1918 All 126 (126) : 40 Ah 615 : 19 Cri 
Jj Jour 706.] 

[4] Where several persons are jointly charged in res- 
pect of one transaction and it appears from the facts 
implicating the whole of them that one has committed 
an aggravated offence, which must or should be tried by 
a Court of Session, the Magistrate should commit all the 
accused for trial. (’HI) 1881 AH W N 64 (84) * ( J 99) 2 
Weir 258 (258), 

[5] There is no objection to hold a preliminary 
enquiry against a person jointly with others but the 
trial on commitment should be separate. (Yol 29) 1942 
Bom 212 (218) ;ILB (1942) Bom 534 : 43 Cri L Jour 
778 * (’02) 26 Mad 592 (594) (DB) * (1900) 1900 All 
W N 206 (206). 

[But see (’97) 1897 Rat 925 (926) (DB) » (’64) Beng 
L R Sup. Yol Cr 750 (757, 758) (FB). (Failure to make 
-separate commitment — Mere irregularity.)] 

SECTION 208 — SYNOPSIS. 

1. Object oi the section. 

2, “When the accused appears or is brought be- 
fore him.” 


3. ‘‘Hear the complainant (if any.).” 

4. Take all such evidence. 

5. Evidence for the prosecution. 

6. Evidence for the accused. 

7. “In manner hereinafter provided.” 

8. Sub-section (2) — Right of cross-examination, 

9. Sub-section (3)— -Summoning of witnesses. 

1. Object of the section. — [lj The object of the 
section is that the accused should he made aware of all 
the evidence that he will have to meet on his trial and 
also that he should have a full opportunity of convinc- 
ing the Magistrate that there are not sufficient grounds 
for committing him for trial. 012) 18 Cri L Jour 877 
{832, 883) ; 6 Low Bur Hui 129 (FB). 

r See (Yol 26) 1939 bind 222 (224) : I L R (1940) Kar 
95 : 40 Cri L Jour S18 (DB).] 

2. “ When the accused appears or is brought 
before him.” — [1] Where an enquiry was held in 
which a certain person was not put in the situation of 
an accused person at all but was himself examined on 
solemn affirmation like other witnesses, and was not 
given any opportunity of cross-examining the other 
witnesses, and then was committed to the Court of 
Session on a charge which was the result of the inquiry, 
it was held that the commitment was illegal (’68) 9 
Suth W R Cr 54 (56, 57) (DB). 

[2] The “appearance” of the accused may bo volun- 
tary and need not be under any process issued against 
him under S. 204. (Vol 6) 1919 Lah 389 (390) ; 20 Cri 
L Jour 3 : 1919 Pun Re No. 5 Cr. 

3. “Hear the complainant (if any).” — [1] The 
section requires that the complainant shall be heard, 
not necessarily examined. (Yol 32) 1945 Nag 127 (129) : 
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7A' -? ci.'i sucu evidence. — L i , The 
- i:3 up !i JAngt-, to tGv( .ill snob 

* ;i.i n:«\ >io }k’oaaocu hi support o: (he presemi- 
LelL.li o' (ho iurasoci e»" ur r \ ho rwdlod fo ‘ by 
[istrtfiio. i *02/ 1 LowBm Pwi-J (db) * 

Cri L Jour 4-13 (-144) (All). 


f>SAe (Yrii 20) 1 9o9 Sit'd *222 (224) : l l Id * lG /A K:tr 
05 : 40 Ori L Jour (n'G).j 


[2i lr«» k‘vt-nL i>.’ niiiiPc^ui.T i'> , id('jt i .c t*'j prove tho 
j/ouit he hspi* rch L; Lib-u. (’12) 15 Cri f; Jour 
4CS iV: (} *Ali; A (Vol : H\) 1988 All ^90 (095) : 55 All 
1040 : 5i Or: h Jour 901 (BB). 


>5] \\ Sr n nmovutiunq oases, AagAl.Mic should 
< < ivj to j-'eisd up oviderico ii * prove ibui, i oody Pent to 
ho:-|>!tiU tor poAu-mortom cviminulion is icaJly Uie 1 ; 
oi' L!io uersoii iv font si to In tuc ivsv und^r ti’jul. or \ 
ut. min-lc L.'.aS. srtl by the cWoinAnl a ;a:;uner was a< 
.Oly lilt 1 Li'.-fa* senti to iiiiiL tor analysis i>> th > cuso ur 
trial. (*72-92) i 872-92 Low bur ibu! \)d x (635). 

5. Evidence for ins accused. — [1] A cornu 
order passed Without tithi-ag Ihe evidence produ 
for tin' defence is b U^al and indue to he quashed. (* 
il) 1924 Ail :iV7 CliS): 40 Ail J37: 2“ Ori L Jourf 
* (Vol 15) 1928 1 i i eg 299 (299) : 0 Rang 581 : 80 1 
L Jour 1 * (Vol 2i ) I»:W Lab 019 (010}:' 80 Cri L J c 
119. 

[See (Vol 26} 1989 Sind 222 (224, 225): I L R (19^ 
Ear 95: 40 Cri L Jour 818 (D IS).] 


[81 It is the duty of the Magistrate to record the evi- 
dence fully in order that the accused may have ample 
notice of the matter with which he is charged, and of 
the evidence by which the prosecutor scobs to prove the 
case, (Yol 25) 1988 Pat 579 (582) : 40 Cri I? Jour 117 
(DU). 

[4] The Magistrate is not absolved from recording all 
the evidence produced even in cases where the accused 
has confessed his guilt. ( J 96) 1896 Eat 842 (S42) (DP). 

[5] Magistrate should collect evidence precisely on a 
particular offence before commitment. (’90) 15 Bom 491 
(504) (DB). 

5. Evidence for the prosecution. — flj It is the 
duty of the prosecution to call as witnesses all persons 
who haves been eye-witnesses or otherwise connected 
with the transaction although the evidence of any of 
them may be favourable to the accused, and an adverse 
inference can be drawn from the failure to call any 
material witness. (Vol 28) 1941 Sind 16vS (172) : 42 Cri 
L Jour 850: I L E (1941) Kar 270 (DB) * (Vol 24) 
1937 All 182 (186, 187) : 38 Cri L Tour 401 * (Vol 8) 
1921 Cal 257 (257): 22 Cri L Jour 475 (DB) « (Vol 2) 
1915 Cal 545 (546, 547) : 16 Cri L Tour 170 : 42 Cal 
422 (DB) * (Vol 3) 1916 Lah 408 (409) : 17 Cri L Tour 
267: 1916 Pun Ke No. 12 Or (DB) » (Vol 19) 1932 
Lah 500 (501): 33 Cri L Tour 497 (DB) * (Vol 16) 1929 
Pat 343 (346): 8 Pat 625 : 30 Cri L Jour 1136 (DB) * 
(’81) 1931 Mad W N 727 (728) (D B). 

[See also (Vo 3 25) 1938 Pat 579 (582): 40 Cri L Tour 
147 (D B).] 


[Sec ako (Vol 29) 1942 Pat 38 (39) : 42 Cri L Jo 
787,] 

[2j No request made on behalf of the accused to pr 
duce evidence. Commitment order passed witlio. 
examining the defence witnesses cannot be quashed c 
tiie ground of any irregularity or illegality. (Yol 2 
1941 Lah 371 (871, 372): 48 Cri L Jour 104. 

[3] The rule laid down in this section Is limited f 
examination of witnesses produced by the defence. (Y< 
3) 1916 Cal 106 (106): 42 Cal 608 : 16 Cri L Jour 41 
(DB). (Magistrate refusing application for calling lurthe 
witnesses, on day on which order of commitment i 
passed — Held , this does not show that S. 208 is no 
complied with — Commitment cannot be quashed.) 

7. “ In manner hereinafter provided.”— [4 
These words refer to Chapter XXV. (Yol 18) 1926 Pa 
58 (59): 20 Cri L Tour 1475. 

8. Sub-section (2) — Right of cross-examina- 
tion. — [1] The accused is of right entitled to cross- 
examine the witnesses lor the prosecution during the 
preliminary enquiry before the charge is framed. The 
refusal or omission of the Magistrate to give the accused 
an opportunity to cross-examine the witnesses for the 
prosecution is a legal daw and will render the order 
of commitment liable to be set aside. (Yol 11) 1924 Cal 
780 (780): 53 Cal 442; 26 Cri L Jour 63 (D B) * (’98) 
20 All 529 (531) (DB) *(Vol 17) 1930 Cal 754 (755): 57 
Cal 945: 32 Cri L Jour 182 (D B). 

[See (Yol 33) 1946 Oudli 26 (31).] 


[2] The prosecution is not under any duty to call 
witnesses whom it regards as false or unnecessary. (Yol 

14) 1927 Mad 475 (476): 28 Cri L Jour 307 (DB)* (Yol 

15) 1928 Pat 46 (48): 28 Cri L Jour 86S (DB)*(Yol 39) 
1932 Bom 279 (2S2): 56 Bom 434: 33 Cri L Jour 613 
(DB). 

[See (Yol 23) 1936 Lah 583 (535): 17 Lah 176: 37 
Cri L Jour 742 (FB)*(Yol 10) 1923 Oudh 217 (224): 24 
Cri L Jour 770 (DB).] 

‘ [3] Prosecution not sending up material witness — 
Magistrate should call such witness and exam ine him 
himself. (Yol 13) 1926 Pat 5 (8) : 26 Cri L Jour 1589 
(DB). 

[4] The examination of the investigating police-offi- 
cer is necessary in all important cases, especially of 

mprder and daeoity. ( 4 5 81) 1881 Eat 173 (173) (D B). 


[2] Unless the accused has reserved the cross-exami- 
nation to the Sessions Court, the order of commitment, 
without giving accused opportunity to cross-examine 
prosecution witnesses, is liable to be set aside. (’91) 2 
Weir 260 (260) (DB). 

[3] The proper time to exercise the right of cross- 
examination is after the examinatiou-in-chie£ of each 
witness. The accused has no right to reserve his cross- 
examination till the examination-in-chief of all the 
prosecution witnesses is over. (Vol 6) 1919 Low Bur 159 
(160): 9 Low Bur Rul 109: 19 Cri L Jour 327 *<‘12) 
13 Cri L Jour 443 (445) (AH) * (Vol 16) 1929 Cal 593 
(595): 57 Cal 44: 30 Cri L Tour *1107 * (’14) 15 CriL 
Tour 29 (30) (Mad) * (Vol 18) 1931 Bom 517 (518): 33 
Cri L Torn* 68 * (Vol 14) 1927 Pat 243 (245): 6 Pat, 
329: 28 Cri L Jour 709 (D B). 

[4] The Magistrate has a discretion in the exercise 
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taken, and Le has i'i: necessary) sss mined the accused for the purpose of 
enabling him to explain any clreumstences appearing in the evidence against 
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Mra such Hagisirate shall, If he rinds than there 


sufjeiest grounds for committing the 
person for trial, record his reasons and discharge him, unless it appears to the Magistrate 
■ each person should be tried before himself or some other Magistrate, in v/hich case he shall 
.ecu accordingly. 


f A? ) Nothing in this section shall be deemed to prevent a ldagist:a:c fxrn discharging the 
accused at any previous stage of the case if, for reasons to be recorded by such Magistrate, he 
considers the charge to be groundless. 


[1882 — S. 209 ; 1 S 72 — S. 195 para. 1 and Expiation 8 ; 1861 — S. 225 .] 


Section 208 — Note 8 (contd.f 

of bis inherent power in suitable circumstances to allow 
the accused io reserve bis cross- examination. (Voi Id) 
1929 Cal 598 (595) : 57 Cai 41 : 80 On L dour 1107 
(D B) * (Vol 14) 1927 Pat 248 (2451: o Pat 8*29: 2rt Cri 
L Jour 709 (D B) * (Vol 6\ 1919 Low Bur 159 (160); 9 
Low Bur Rul 109: 19 Cri L Jour 827. 

"5" Where the Magistrate, In the exercise of his dis- 
cretion, permits tbs reservation of nation, 

he cannot then refuse to recall G? protocol ' or, wir.v-s*- 
es, (Voi 17) 1980 Cai 751 {7 55) : 57 Cal 945 : 82 Cri L 
3 our 182 (D 33). 

[6] Accused applying for copits ol stwmonw made 
hy prosecution wiLieSs.es to police — Magistrate ordering 
such copies to be furnished — Magistrate is bound 
to allow eroHs-examlnafion with reference to such state- 
ments. (Vol 14) 1027 Pat 248 (246) : 6 Pat 529 : 28 Cri 
L Jour 709 (DC). 

[71 A Magistrate has no power to curtail the cross- 
examination oi witnesses. ( 3 * 5 12) 13 Cri L Jour 443 (445) 

'aid. 

"Bus see (Vol 16) 1929 Sind 137 (139) : 23 Sind L B 
340 : 30 Cri L Jour 845 (DB). (Magistrate not to allow 
unnecessarily lengthy cross-examination.)] 

[8] The cross-examination of the prosecution witness- 
es need not be confined to matters elicited in examina- 
tion-in-chief. (’71) 6 Beng L B App 8S (89) (DB). 

[9] The Magistrate himself can cross-examine witnesses 
if he thinks it necessary to do so for ascertaining the 
truth of the prosecution story. (Vol 2) 1915 Bom 195 
(196) : 16 Cri L Jour 747 (DB) « (’84) 7 All 160 {162} (DB). 

9. Sub-section (3)— Summoning of witnesses. 
— [1] The Magistrate is bound to issue process for the 
attendance of any witness or the production of any 
document when such process is applied for, either by 
the prosecution or the accused. (Vol IT ) 1924 All 317 
(318) : 46 All 137 : 25 Cri L Jour 624. 

[2] The Magistrate need not issue process for the 
production of unnecessary evidence. (’12) 13 Cri L Jour 
778 (780) : 36 Mad 321 (DB) * (Vol 14) 1927 Pat 243 
{247} : 6 Pat 329 : 28 Cri L Jour 709 (DB), 

[3] Magistrate refusing to issue process — Magistrate 

must record his reasons for refusal— Omission to record 
reasons an illegality — Subsequent order, either of dis- 
charge, or of commitment is liable to be set aside. (Vol 

14) 1927 Mad 162 (102, 163) : 27 Cri L Jour 1327. 


[4] Inordinate delay in applying ior summons is a 
proper raison to re-use nroe^ss. (Voi 16) 1929 Bom 
269 (272 • : 30 Cri L Jour 1066 (DB) ® (Vol 3) 1916 Cal 
106 (106) : 1 6 Cri L Jour 415 ; 42 Cal 60S (DB). 

*5j Witnesses required «o bo summoned for the pur- 
pose of causing veined on to those witnesses — Magistrate 
can refuse to issue ^nmmuns. (Vol 151 1928 Mad 652 
(652) : 29 Cri L Jour 725. 

0" Magistrate should not refuse tc call evidence on 
behalf of the icenmd merely because ho will have ample 
opportunity to produce evidence la ior on, whim he U 
commuted to the s-sdons. (V A 20) 1939 Bind 222 (224): 
I LB !!9±0) Kar 95 : 4-0 Cri L Jour 818 (DB). 

[7] Magistrate exercising discretion and recording 
reasons for refusal — Bevisional Court will not interfere 
unless the reason appears on the face of it to be unten- 
able. (Vol 16) 1929 Bom 269 (271) : 30 Cri L Jour 
1066 (DB). 

[But see (Vol 14) 1927 Pat 243 (247): 6 Pat 329: 28 
CriL Jour 709 (DB). (High Court in revision is not at all 
concerned as to whether the reasons given would have 
appealed to another person or not.)] 

[8] A Magistrate is bound to take the evidence of the 
witnesses summoned. (T2) 13 Cri L Jour 4i3 (444). 

Section 209 — Note 1 

[1] Except in cases coming under sub-s. (2) Magistrate 
must hear all evidence referred to in S. 208, sub-ss. (i) 
and (3) before commitment. (’04) 26 All 564 (567): 1 Cri 
L Jour 510 (DB) # (T2) 13 Cri L Jour 443 (444) (All) * 
(’72-92) 1872-92 Low Bur Bui 538 (539). 

D See (’74) 1874 Pun Re No. 17 Cr, p. 29 (30) # {‘79) 
3 Cal L Rep 268 (264) (DB)® (’77) 1877 Rat 121 (121).] 

[2] Magistrate cannot on evidence for prosecution and 
before evidence for defence, consider whether there are 
sufficient gronnds for committing accused. (Vol 15) 1928 
Rang 299 (299) : 6 Rang 531 : 30 Cri L Jour 1. 

[3] Application under sub-s. (3) of S. 20S can be 
refused by Magistrate. (T2) 13 Cri L Jour 77s (779,780): 
36 Mad 321 (DB). 

[4] Accused is not bound to tender evidence in 
preliminary inquiry and his refusal to do so cannot give 
rise to adverse inference against him. (Vol 14) 1927 Pat 
292 (295) : 28 Cri L Jour 611. 

[5] Where there is prim a facie case for commitment 
Magistrate must commit accused and not enter into 
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framed, tbn (if any) being made, the Magistrate is satisfied that there are sufiL 
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'{nesijni^ '■! pujibjiliiiitios of case' and discharge him on 
■ r :oi' i :d Li'fi* eriderco ri not rfn llic-ieni- to susimn comb - 
fre,’ /Vol 39) ID i«» Ou dh 1233 (235. 230) * li Cri L Joiir 
50D £ {Vol 29) 1912 All 384 (335) : 13 Cvi L Jour *79 
/DP) £ (Vol 29) 1942 Pat 38 (40) : 42 Cvi L Jo or 707 
^ (Vol 28) 1941 Nag 224 (225) : 42 Cri U Jour 0*9 : 
r L R (3912) Nag 438 * (Tol 2-s) 1941 Pat. 505 (500, 
507) : 42 Cri L Jour 576 * (’38J 1938 Mar] W N *19 
(820) £ (Tol 2 it) 1937 All 373 (373): 38 Cvi L -lour 059 
>j< (Tol 24) 1957 Marl 651 (II 55) : 38 Cri L lour 703 * 
(Vol 22) 1955 Pom 137 (1411 : 53 Pom 125 : 36 Cri L 
Jour 643 (FP) * (*71) 3 NWPE-JCR 27 (27) £ (Tol 18) 
1920 Cal 528 ( 528 ) : 27 Cri L Jour 509 (DB) £ (Tol 11) 
1924 Cal 639 (040) : 51 Cai 849 : 26 Cri L lour 117 
(DP) £ (Vol 10) 1929 Lah 403 (404) : 80 Cri L Jour 
234 £ (’93) 1893 Pun Re No. 2 Or, p 4 (5) (FB) £ (Vol 
12) 1925 Oudh 167 (168) : 25 Cri L Jour 1189 £ (Tol 
16) 1929 Sind 137 (139) : 30 Cri L Jour *45 : 23 Sind 
L R 340 (DB) £ (Tol 17) 1930 Sind 99 (103) : 31 Cri L 
Jour 117 : 24 Sind L R 96 (DB) £ (72-92) 1 Low Bur 
Rul 348 (348). 

[See (Vol 20) 1933 Lah 39 (39) : 34 Cri L Jour 
39 (DB).] 

[6] Magistrate can weigh evidence to satisfy himself 
that there are grounds for commitment. (Tol 80) 1943 
Oudh 233 (235) : 44 Cri Ij Jour 309 £ (Vol 29) 
1942 Rat 38 (40) : 42 Cri L Jour 767 £ (Vol 28) 1941 
Pat 505 (506, 507) : 42 Cri L Jour 576 £ (’38) 1938 
Mac! W N 819 (820) £ (Vol 24) 1937 Mad 654 (055): 38 
Cri L Jour 703 £ (Vol 24) 1937 Posh 12 (13) : 38 Cri L 
Jour 427 £ (Vol 22) 1935 Bom 137 (13S) : 59 Bom 125: 
30 Cvi L Jour 643 (FB). 

[7] Magistrate finding evidence against accused un- 
trustworthy must discharge him under this section. 
(Vol 28) 1941 Rat 505 (506) : 42 Cri L Jour 576 £ (’38) 
1938 M: ad W N 819 (820)£(Vol 24) 1937 Mad 654 (655} 

: 38 Cri L Jour 703 £ (Vol 2) 1915 Bom 195 (196) : 16 
Cri L Jour 747 (D B) * (Vol 20) 1933 Bom 158 (161, 
162) : 57 Bom 430: 34 Cri L Jour 564 (I) JB) £ (Vol 22) 
1935 Bom 137 (143) : 59 Bom 125 : 36 Cri L Jour 643 
(F B) * (Vol 11) 1924 Cal' 6S9 (640i : 61 Cal 849 : 26 
Cri L Jour 117 £ (Vol 13) 1926 Cal 528 (5281 : 27 Cri 
L Jour 509 (D B) £ (Vol 10) 1923 Lah 279 (279) : 23 
Cri Ii Jour 601 £ (Vol 10) 1923 Lah 837 (338) : 4 Lah 
69 : 25 Cri L Jour 238 £ (’26' 27 Cri L Jour 274 (275) 
(All) £ (Tol 12) 1925 Pat 279 (280) : 25 Cri L Jour 
1089 £ (Vol 6) 1918 Upp Bur 11 (11, 12) : 3 Upp Bur 
Rul 29 : 19 Cri L Jour 102 £ (Vol 8) 1921 Sind 5 (6) : 
15 Sind L R 1 :22 Cri L Jour 570£(Vol 12) 1925 Oudh 
167 (168) :25 Cri L Jour 1189 £ (Vol 14) 1927 Rang 74 
(78) : 4 Rang 471 ; 28 Cri L Jour 219 £ (Vol 12) 1925 
All 670 (670, 671) ; 27 Cri L Jour 2 (D B) £ (Vol 13) 
1926 Pat 5 (8) : 26 Cri L Jour 1589 (D B). 

[8] Magistrate not finding sufficient grounds for 
commitment must discharge the accused under this 
section. (Vol BO) 1943 Oudh 233 (235): 44 Cri L Jour 
309 £ (Vol 29) 1942 All 334 (335): 43 (ML Jour 879 
CD B) £ (Vol 29) 1942 Pat 38 (40) : 42 Cri L Jour 767* 
(Vol 22) 1935 Bom 137 (IBS, 141, 143) : 59 Bom 125 : 
36 Cri L Jour 643 (F B)£(Vol 10) 1923 Lah 279 (280); 
28 Cri L Jour 601 £ (Vol 2) 1915 Cal 715 (716): 16 Cri 
L Jour 5 (D B) £ (’91) 2 Weir 255 (257) (D B) £ (’05) 
2 Cri L Jour 534 (549) {S B) £ (Vol 20) 1933 All 482 
(484) : 34 Cri L Jour 1201. 

[Bee (Vol 19) 1932 Rang 193 (194): 10 Rang 495 : 34 
Cri L Jour 187,] 

[9] No prima facie case in preliminary inquiry — - 
Accused discharged — Sessions Judge who took different 
view •without ‘prima facie evidence, held acted improper- 


ly. (Vol 26) 1030 Mud 258 (25 1 2 55) : 40 Cri L J 0n - 
3 92 £(*73) 1*78 Rat 78 (73) (D P) £ (’7!) 1874 P un f 
No. 17 Or. p. 29 (80). 

[10 j In proceeding against J some wit nesses saying tfi 3l 
offence was committed by 73— Proceeding should not h 
started against B until A is <*on\icr,ed, acquitted or & - 
charged. (Vol 16) 1929 Mind 17 (17) : 80 Cri L Jour 459 
(D B). 

I’ll] Order of discharge may he presumed to have 
been made though there is no formal order on the 
record. (’77) 1 Bom 610 (619) (D V>\. 

[12] Person charged with a major offence — Magis- 
trate finding that charge does not iie, framing a charge 
for a minor offence and proceeds — Proceeding amounts 
to discharge of accused with reference to major offence 
(Vol 6) 1919 All 66 (66, 67): 42 All 128: 20* Cri L Jour 
778 £ (Vol 19) 1932 Nag 85 (85) : 33 Cri L Jour 558. 

[13] The fact that accused has been charged with 
minor offence does not mean that lie has been discharg- 
ed in respect of major offence. (Vol 6) 1919 Mad 847 
(847) : 19 Cri L Jour 945 : 41 Mad 982 (D B). 

[14] Disqualification of accused to give evidence does 
not attach to person discharged. (’09) 9 Cri L Jour 370 
(372) : 4 Low Bur Rul 362 (D B). 

[15] Discharged person can maintain action for 
damages for malicious prosecution. (\S1) 6 Bom 376 
(380) (D B). 

[16] Magistrate must record reasons discharging ac- 
cused under this section. (Vol 26) 1939 Bom 372 (374): 

40 Cri L Jour 951 (D B) £ (Vol 14) 1927 Rang 74 (78) 

; 4 Rang 471 : 28 Cri L Jour 219. 

[17] Magistrate need not record formal judgment hid 
down in S. 367. (Vol 6) 1919 Ail 126 (126): 40 All 615 
: 19 Cri L Jour 706. 

[18] Several and different accused discharged at 
different stages of inquiry — Reasons for their discharge 
can be recorded at the end of inquiry. (Vol 9) 1922 Mad 
195 (196, 197) : 24 Cri L Jour 269 (D B). 

[19J No sufficient grounds for commitment — Magis- 
trate may try, the case himself or send it to other Magis- 
trate for trial instead of discharging accused. (Vol 24) 
1937 Lah 217 (219): 38 Cri L Jour 992 £ (’99) 22 Mad 459 
(460) £ (’84) 10 Cal 85 (86) (D 13). 

[20] Good grounds for commitment — Magistrate 
must frame charge and commit the case to Court' of 
Session, and not send it to Magistrate with special 
powers under 8. 30. (’03) 7 Cal W N 457 (460) (DB). 

[21] Magistrate should not treat grave offence beyond 
his jurisdiction as less grave offence to bring it within 
his jurisdiction. (Vol 32) 1945 Rind 125 (127) : I L R 
(1945) Kar 109 : 47 Cri L Jour 37 (D B)£(Vol 31) 1944 
Mad 166 (168): 45 Cri L Jour 508 £ (Vol 28) 1941 Pat 
287 (287) : 42 Cri L Jour 622 £ (Vol 28) 1911 Bind 36 
(88) : 42 Cri L Jour 460 £ (’ll) 12 Cri L Jour 20 (20) 
(D B) (Mad), 

[22] Account of transaction given by prosecutor de- 
priving it of criminal character — Magistrate can discharge 
accused immediately. (Vol 15) 1928 Lah 945 (946) : 
30 Cri L Jour 162 £ (’84) 1884 Rat 201 (201) (D B). # 

[23] Magistrate cannot discharge accused under this 
sub-section where a case cannot be taken cognizance of 
for want of complaint under S. 195. (Vol 20) 1933 Mai 
418 (416) : 34 Cri L Jour 800. 

[See (Vol 28) 1941 Mad 833 (833, 834).] 

Section 210 — Note 1 

[1] Framing of charge does not amount to commit- 
ment which should be made by separate order under. 
& 213. (’85) 15 Cal 608 (622) (FB). (Per Princep, J.) 
£(’10) 11 Cri L Jour 486 (487, 488) (DB) (Bom). 
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dent grounds for committing the accused for trial, he shall frame a charge under his hand, decla- 
ring with w T hat offence the accused is charged. 

Charge ccbe explained, ( 2 J As soon as { ‘ u [sueh charge] has been framed, it shall be read and 

a/:d copy furnished , to explained to the accused, and a copy thereof shall, H he so requires, be given 
to him free of cost. 

[18S2 — S. 210 ; IS72 — Ss. 19$ para 1. 159 ; 1801 — Ss. 227 2X.“. 

[a] Substituted by the Code of Criminal Procedure i Amendment) Act. 1S23 (Id [XVI11] ._u 1023). S. 1$, 

211. (l) The accused shall be required at ones to give in orally or in writing, a list cf the 
List of witnesses for persons (if any} whom he wishes to fce summoned to give evidence on 
defence on trial. trial. 

(2) The Magistrate may, in his discretion, allow hue accused to give in any further list of 
Further list. witnesses at a subsequent time; and, where the accused is committed for trial 
before the High Ocurt, nothing in this section shall be deemed to preclude the accused from giving, 
at any time before his trial, go the Clerk of the Crown a further list of the persons whom he 
wishes to be summoned to give evidence on such trial. 

[1SS2 — S. 211 ; 1S72 — S. 200 paras. 1, 3 ; 1861 — 8. 227.] 


Section 210 — Note 1 (cr^rd.) 

[2] Magistrate car. take further evidence Met* td\uv>: 
5s framed and if he firms no sjfikF'Ut giGinifL tm- « om- 
mitfcing accused he can caned, charge and di^eliciv^p 
accused. (Vol 27} 1940 Pat. 355 (359) : 19 Pat 413 ; 13 
Cri L Jour 931 (DR). 

[3] Magistrate can amend charge after it is framed 
and proceed to try the case himself instead of commit- 
ting it to sessions. rio) 11 Cri L -Tour 486 (488) (DB) 
(Bom). 

[4] The expre^ion * when upon such evidence being 
taken 5 ’ refers to evidence mentioned in 8.208, sub-ss. (1) 
and OP. {Vol 25 1 1930 Lah 533 (535) : 17 Lah 176 : 37 
Cri T. Jo.rr 732 (FB). 

VT Magistrate cannot frame charge under this sec- 
tion until he has taken all evidence which accused may 
produce. (’93} 20 All 264 (265) 6&(’04) 1 Cri L Jour 357 
(357, 358) : 26 All 177/ 

[6] Under sub-s. (3) of S. 208, Magistrate can refuse 
an application for summons to any witness. (’12) 13 
Cri L Tour 778 (779, 780) : 36 Mad 321 (DB). 

[7] When evidence already let in by prosecution is 
sufficient to establish prima facie ease against 
accused. Magistrate is not bound to take test of prosecu- 
tion evidence. (Vol 20) 1933 All 090 (694, 6951 : 55 All 
1040 : 34 Cri L Jour 967 (DB) *(’66) 3 Mad H C R 
App ii fill). 

[8] An accused cannot be committed to sessions on 
charge of previous conviction to enhanced punishment 
under S. 75, Penal Code, unless there is prima facie 
evidence on record to prove previous conviction. (YoI2$) 
1941 Sind 173 (176) : I L R (1941) Ear 308 : 43 Cri L 
Jour 12 (DB). 

[9] Task of framing charge is the duty of Magistrate 
and not of prosecutor. (’89) 1889 Pun Re No. 26 Cr, 
p. 85 (89) (FB). 

[10] Magistrate must consider what offence is dis- 
closed on materials before him and should not be 
influenced by considerations as to what would be effect 
of framing charge for particular offence. (’01) 1901 
Pun Re No. 5 Cr, p. 15 (15, 16). 

[11] Magistrate should be careful not to mention 
anything in charge in form not justified by materials 
before him. (’89) 1889 Pun Re No. 26 Cr, p. 85 (90) 
(*B). 

[12] Magistrate directed by appellate Court under 


S. 423 to commit accused for trial neiure Court of 
Session — Ke has to ha mo charge under Shis section 
and proceed under Ss. 211 and 213 to commit tlw 
accused. ( s oi 22) 1335 AU 579 (583) : 36 Cri L Jour 
1013 (DB). 

SECTION 211 — SYNOPSIS. 

1. Object of the section. 

2. “The accused shall be required.” 

3. “At once/ 

4. Right of accused filing the list— Enforcement 
of attendance of witnesses. 

5. Refusal of Magistrate to summon witnesses. 

6. Reserving of defence by the accused. 

7. Failure of the accused to give a list 

Effect of. 

8. Further list. 

1. Object of the section. — [1] Under S. 2SI 
the accused can examine witnesses who are present in 
Court although they were not previously named by him* 
(Vol 23) 1936 Lab 533 (535, 536) : 17 Lab 170 : 37 Cri 
L Jour 742 (F_B). 

2. “The accused shall be required.” — [1] 
After the charge framed against the accused has been 
read and explained to him under H. 210, sub-s. (2), the 
Magistrate is bound under this section to require the 
accused to give in a list of witnesses whom he wishes to 
be summoned in the Court of Session. (’05) 2 Cri L 
Tour 601 (602) (DB) *(Voi 21) 1934 Lah 23(1) (23) : 35 
Cri L Tour 616 (DB). (Questioning accused “Have you 
any evidence” is not enough.) 

[2] A failure to ask an accused person to give in his 
list of witnesses will render his conviction liable to be 
quashed, even though he has been tried along with 
others, who had been so asked. (’68) 10 Ruth W R 
Cr 7 (7). 

[3] Where a Magistrate omits to enter the names of 
witnesses for the defence on the record the Sessions 
Judge ought not to try the accused. (’72) 18 Suth W R 
Cr. 20 (20, 21) (DB). 

3. “At once.” — [1] The list of witnesses should be 
presented as soon as the charge has been framed. 
(Vol 27) 1940 Pat 355 (359) : 19 Pat 413 : 41 Cri L 
Jour 931 (DB). 

[See however (Vol 17) 1930 Cal 188 (189) : 31 Cri 
L Jour 695 (DB) J 
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0 examine such irnhwnses. any witness named in any list given in to him soefcien six. 

[18S2 — S. 212 ; 1S72 — S. 200. para. 2 ; 3 SOI - S. 207.] 

213, ( l) When xhe accused, on being required to give m a list under section 211, has declined 

Order of commit, tent, to do so, or when he has given in such list and the witnesses (if any) 

included therein whom the Magistrate desires to examine have been summoned and examined under 
section 212, the Magistrate may make an order committing the accused for trial by the High Court 
or the Court of Session (as the ease may be), and (unless the Magistrate is a Presidency Magistrate) 
shall also record briefly the reasons for such commitment, 

(2) If the Magistrate, after hearing the witnesses for the defence, is satisfied that there are 
not sufficient grounds for committing the accused, he may cancel the charge and discharge the 


accused * 

[1882 — S. 2i:i ; 1372 — rfa. 108 para. 1, 200 para. 

Section 211 (contd.) 

4. Right of accused filing the list — Enforce- 
ment of attendance of witnesses. — [1] The accus- 
ed is entitled to have the witnesses named by him in the 
list, summoned and examined on his behalf at the trial. 
(Vol 27) 1040 Pat 855 (859) : 19 Pat 418: 41 Cri Tj Jour 
931 (DB) *(Yol 17) 1930 Cal 188 (188) : 31 Ori L Jour 
695 (DB). (The accused can enforce the attendance of 
the witnesses.) *{Vol 18) 1931 Cal 6 (7) : 58 Cal 412 : 

32 Cri L Jour 316. (DB) (i) Crown to secure attendance 
of witnesses, (ii) Inconvenience m securing their attend- 
ance is ho ground to refuse examination of witnesses.) 
*(Vol 7) 1920 Cal 531 (531) : 47 Cal 758 : 21 Cri L 
Jour 842 (DB). (Application for enforcing attendance of 
the witnesses should not be refused.) 

[2] A conviction will not bo set aside on the ground 
that the attendance of some oi the witnesses was not. 
enforced unless the accused has been thereby prejudiced. 
(Vol 17) 1930 Cal LH8 (190) : 31 Cri L Jour 695 (DB). 

[3] Defence has no right to have a witness, not 
mentioned In his list, brought before, the Court. (Vol 33) 
1946 P C 43 (11) : 47 Cri h Jour 356 (PC). 

[4] Summons to witness served late — Witness could 
not appear — Date of trial postponed for other reason 
and defence asked to inform witness— Defence dropping 
that witness — Procedure, held, not irregular. (Vol 33) 
1946 P C 43 (44) : 47 Cri L Jour 356 (1> C). 

5. Refusal of Magistrate to summon witnes- 
ses. — [1] The Magistrate cannot refuse to summon a 
witness on the ground that he is suspected to be impli- 
cated in the offence with which the accused is charged. 
(’71) 6 Beng L R App 65 (66) (DB). 

[2] Magistrate doubting the value of evidence of 
witness — Summons to that witness cannot be refused. 
(’71) 15 Suth W R Cl* 15 (15, 16) (DB). 

[3] The list containing large number of witnesses — 
This is no ground to refuse summoning any witness. 
(’85) 11 Cal 762 (76 6) (DB). 

6. Reserving of defence by the accused. — 

[1] The Magistrate cannot prevent the accused from 
reserving his defence for the Court of Session. (’70) 13 
Suth WECt'l (11) : 4 Beng L B App 1 (DB) *(’92) 
14 All 242 (245) (DB). (i) Accused can refuse to disclose 
his witnesses, (ii) Magistrate should not cross-examine 
the accused regarding his witnesses.) ^(’97) 19 All 502 
(504) (DB). 

[2] The accused who has reserved his defence, cannot 
claim to keep back any of his witnesses mentioned in 
the list from being examined by the Magistrate under 
$- 212, on the ground that his right of reserving the 
defence would be prejudicially affected thereby. (’96) 18 
All 380 (380, 381) (DB). 

7. Failure of the accused to give a list — Effect 
oi — [1] The accused is entitled under S. 291 to call 

, ; a »y witness present in the Court' of Session and exa- 


2 ; 1861 — 8s. 226, 227.] 


mine him, though not summoned. (Vol 23) 1936 Lab 
533 (536) : 17 Lah 176 : 37 On fj Jour 742 (FP>) &(’97) 
19 AU 502 (508) (DB). 

[2] Sessions Court considering evidence of a witness 
mateiial — Sessions Court ought to summon such wit- 
ness. (Vol 27) 1940 Fat 355 (35S, 359) : 19 Pat 413 : 41 
Cri L Jour 931 (DB) # (’07) 19 All 502 (501) (DB). (14 
All 2 12,' explained.) 

[3] List of witnesses not submitted to committing 
Magistrate— Accused requesting adjournment in Sessions 
Court for production of his witnesses — Refusal to 
adjourn, bold perfectly legal. (Vol 12) 1923 Lah 557 
(557, 558) : 27 Cri L Jour 134 (DB) « (’24) 25 Cri L 
Jour 97 (97, 98) (Pesli). 

8. Further list. — [1] Where the accused docs not 
give in his list immediately after the charge is framed, 
the Magistrate has a discretion to accept a list subse- 
quently, (Vol 27) 1940 Pat 355 (35s) : 19 Pat 413 :41 
Cri L Jour 931 (DB) * (Vol 23) 198,6 Lah 533 (535) : 
17 Lah 176 : 37 Cri L Jour 742 (FB) « (Vol 18) 1931 
All 434 (435) : 53 All 692 : 32 Cri Ii Jour 819. 

[2] Magistrate allowing further list under suh-s. (2) — 
Thai is governed by same principles as one under sub's. 
(1). (Vol 17) 1930 Cal 188 (189) : 31 Cr L J 695 (DB). 

[See however (Vol 27) 1940 Pat 855 (358) : 19 Pat 
413 : 41 Cri L Jour 931 (DB).] 

Section 212 — - Note X 

[1] The Magistrate may summon and examine the 
witnesses for the defence even when tho accused has 
reserved his defence for the Court of Session. (’96) 18 
All 380 (381, 382) (DB). 

[2] The discretion entitles the Magistrate to ascertain 
whether there is a presumption of guilt against the 
accused. (T2) IB Cri L Jour 778 (780) : 36 Mad 821 
(DB) « (’06) 4 Cri L Jour 452 (452) * (’10) 11 Cri L 
Jour 751 (752) (Lah). (After weighing evidence.) 

[3] The discretion lias to bo exercised sparingly and 
cautiously. (’70) 13 Suth W R Cr 1 (11 ) : 4 Beng L B 
App 1 (DB). 

[4] The accused has no right to have his witnesses 
summoned and examined alter the charge is framed 
under S. 210. (Vol 14) 1927 Pat 243 (246) : 6 Pat 329 : 
28 Cri L Jour 709 * (12) 13 Cri L Jour 778 (780) : 36 
Mad 321 (DB). 

[5] A Magistrate is not required to record his reasons 
for acting or refusing to act under this section. (’96) 18 
AH 880 (381, 882) (DB). 

Section 213 — Note 1 

[1] After a charge is framed with a view to commit- 
ment, the Magistrate may change his mind and proceed 
to try the case himself. (’10) 11 Cri L Jour 486 (487, 
488) (DB) (Bom). 

[2] Order of commitment by Additional District 
Magistrate is legal. (Vol 32) 1945 Mad 459 (460) ; 
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214, f Parson charged prestb/iCfrt'nJ.it jointly :<jih 

Bee rat'd hi / /J;a Criminal Law (Amed'LnP.ur) Aci, 109 l < Id 1 AT/.; .7 

rifi&2— S.2I4; IS72—S. i r '7. ISSI - S. 226.] 


Caromaa ThiUs-i ‘ihjrrt 

IQ™). v UK 


215. A commitment once made under 
Qnadiintf commit- compete nr Magistrate 'T 
me Ms iTi-Ior :-oefi<M under section 478, u-vp He qn 
on a point of law. 


=.o of ion 31 3 - ,r * 

At' hv a Cl\ il or Key run e 
,n.«hed i»v tbe Tdigli 1 V>n i i i only, • i-.«i 


iv a 
Oourr 
only 


[1882— S. 21S: 1S72-S. 197 Explanation.] 

[a] The words and lwuros * 6 or &( c*r\«r. 2D” were rrppri 1 -a !.■ mo Crivnuin! Law \avudr«»oni \eu 
1923 (12 [XI n of 1923) S. 11. 

fb~ Tho words .v,M ft :*mv^ ‘vw 1>\ i OmH. of R '£>s;oa under sac. 477” weiv revraUa Ly j bo C 


Criminal Pjreodure (Amnidmou:) Act, 

Section 213 (come 1 ,) 

[3] Whom tliG ufhmea is no ! oxcluD.vriy triable; by 
a Court ol Session, I he reasons must disclose grounds 
for commit un '4 r lie ca^ato thr* Court of Session in- 
stead o* Us being trie" 1 tv th» Ala v ? to Uivundf. 
(Yot 1) 1914 Bom 237 (233): 33 Bom 114: If On 

Li Jour 609 (DIB (On-ms ion to give reasons in > noli 
a ume U not a mere iriogubiriLv but illegality.) 

[f] A Mag Lt rale may not* discharge tlie accused if 
the evidence of dofc-j.ee witnesses nievclv coasts ome 
doubt on the case. (1900-02) 1 Low. Bur. Sal. 3 IS 
(848 J (DB). 

[5] Where (he Magistrate comes to the conclusion 
that the evidence of the defence witnesses, examined 
subsequent to the charge, rebuts that produced for 
the prosecution or renders it so incredible or unreli- 
able that a conviction will not follow, he may act 
upon iiis opinion and pass an order of discharge. 
(Vol.28) 1941 Pat 505 (507): 42 Cri L dour 576" 
(Yol 9) 1922 All 168 (169) : 44 All 57: 22 Cri L Jour 
703 * (Yol 12) 1925 A11 670 (C70, : 27 Cri L Jour 2 
(DB). 

[6] After the case been committed, the Magistrate 
becomes functus officio and cannot thereafter cliango 
his mind and cancel the commitment or discharge the 
accused. 005) 2 Cal L Jour 38n (38n) (DB) * (’81) 1 
All 151 (152). 

[7] Where the Magistrate Ins not taken further 
evidence alter the framing of the charge, he cannot 
cancel the charge once framed and discharge the 
accused. ('02) 2 Low Bar Rul 140 (140). 

[8] Sub-s. (2) does not apply to warrant cases and 
(he Magistrate who after Laming tho charge finds 
tlin t the charge is unsustainable must acquit blie 
accused. (Yol 12) 1925 Oudh 517 (517,548): 26 Or 
L Jour 520 (DB). 

[9] An accused, who has declined to cross-examine 
the prosecution witnesses and who has not boon per- 
mitted by tho Magistrate to rosorve his cross-exami- 
nation till a later stage, is not entitled to cross- 
examine the prosecution witnesses after the charge is 
framed. (Yol 16) 1929 Cal 593 (593, 591,595): 57 
Cal 44 : 30 Cri L Jour 1107 (DB) - (Yol 18) 1931 
Bom 517 (518): 3.1 Cri L Jour 68 (DB) * (Vol 0) 1919 
Low Bur 159 (100): 9 Low Bur Rul 109: 19 Cri L 
Jour 327 * (Yol 4) 1917 Oudh 200 (200): 18 Cri L 
Jour 105: 19 Oudh Gas 239. 

[10] The expression “ witnesses for tho defence ” in 
sub-s. (2) does not include tho witnesses for the 
prosecution who are cross-examined, and therefore 


1923 (18 [XVIII] of 1923) S. 59. 

doe- not confer any right on the accused to cro^ 

* oca m me the pros-ecuuon v^tuef'f.es* after (h* charge is 
Lamed. (Yol If. U929 Cal 598 (595): 17 Cal U: 30 
Cri L Jour 1107. 

[11] Tho Magistrate Las an Inherent power io alloy 
the accused an opportunity to cror-r-t-xamiiu* the 
nrosocution witnesses after the charge L framed. 
(Yol 16) 1929 Cal 593 (595): 57 Cal 44 A 30 Cri L Jmir 
1107 * (Yol 6) 1919 Lnv Bur 159 (160) : 9 Low Bur 
Rul 109: 19 Cri L Jour 327. 

SECTION 215 —Synopsis. 

J. Scops of the section. 

2 0 “Ones made.” 

3. Competent Magistrate. 

4. “By the High Court only”. 

5. “On a point of law”. 

6. Grounds not sufficient for quashing com- 

mitment. 

7. Time for quashing commitment, 

8. Effect of quashing commitment. 

1- Scope of the section. — [1] Whore a commit- 
ment is made under S. 213 or 478 it can be quashed 
onlv on a point of law. (Vol 11) 1924 Rang 165 (167) : 
1 Rang 526: 25 Cri L Jour 261 (Yol 7) 1920 Marl 
144 (145) : 43 Mad 361 : 21 Cri L Jour 28 (DB). 

[2] Commitment not made under S. 213 or 473 — 
High Court can interfere both on a point of fact ns 
well as law. (’07) 6 Cri L Jour 406 (408) (DB) (Cal) 
(Commitment under S. 437) * (’03) 7 Cal W. N, 327 
(328) (do) * (Yol 6) 1919 Low Bur 1 16 (147, 148) : 9 
Low Bur Rul 208 : 19 Cri L Jour SOI (Do.; * (’04) 1 
Cri L Jour 275 (277): 27 Mad 54 (Do) MVol. 32) 1945 
Lull 1 (2) : 16 Cr L Jour 648 (DB) (Commitmenc 
under S. 446) * (Yol 9) 1922 Low Bur 40(10): 11 Low 
Bur Rul 375: 25 Cd L Jour 5 IS (Commit mam* under 
S. 423). T’04) 1 Cri L Jour 275 (277) : 27 Mac! 5 1 
(Commitment by High Court under S 520). 

[Bui see (Yol 32) 1945 Mad • 459 (460) * (’41) 16 
Pun Law Rep 178 (178).] 

[3] In actual practice, the High Court will not go 
heyond the rule contained in this section and interfere 
in revision on grounds of fact. (Yol 32) 1945 Lah 1 
(2): 46 Ori L Jour 648 (DB). 

[4] An order of commitment undoi S. 347, however, 
falls within the purview of S. 213 and can bo quashed, 
if at all, only under this section, (Yol 11) 1924 Sind 
61 (62, 68): 17 Sind LR18S: 26 Cri L Jour 14 8 
(DB). 


346 AM, 



2762 


[THE CODE OF] CRIMINAL PROCEDURE, ISOS 


[S. 215] 


Section 215 (confd.) 

[5] When a commitment is not made. by a compe- 
tent Magistrate, tlie commitnioni may be quashed 
under S. 532. (Vol 5] 1918 Bom 117 (118) : 13 Bom 
147: 20 Cri L lour 71 (DB). 

[01 The sectiou docs not In any way restru.t the 
powers of the High Court to pass any orders subse- 
quent to the quashing of the commitment. (To] 20) 
1933 Bom 494 (105V. 35 Cri L .Tour 479 (DB). 

[7] This section docs not control S. 194. (Vol 19) 
1032 Cal 009 (703)’ GO Cal 2:13: 34 Ori L .Tour 133 
(SB). 

[3] Order directing case to he tried hv Sessions 
Judge appointed as Special Judge under the special 
Court, Ordinance 1942 — Order not one of commit- 
ment under this section. (Vol 30) 1943 Oudh 41 (42) *. 
1 4 Cri L Jour 36 : IS Luck 657, 

[9] This section does not. take away the pow T er of 
High Court to interfere in revision with an order 
passed under S. 443 or 440. (Vol 33) 191G Nag 225 
(226) : 47 Cri L Jour 36 b 

2. “Once made.” — [1] Sessions Judge under 
S. 487 setting aside order of discharge and directing 
committal — High Court in revision can consider 
question of law and fact. (’07) 5 Cri L Jour 100 (100, 
101) : 30 Mad 224. 

3.. Competent Magistrate.— [1] “Competent 
Magistrate” includes for the purposos of litis 
section. 


4. “By the High Court Only”.— [1] Committal 
once made cannot bo quaidiod by the Magistrate— 
Qrtlv High Court can do so. (’81) 4 All 150 (152) 

* (1865) 2 Sutli. W. R. Cr, 57 (57) (DB). 1 

[2] Sessions Judge in whom case is committed 
cannot quash tlio committal and order a ro-trial. 
(Vol 2G) 1939 Pat 35 (86) : 89 Cri L flour 997: 13 Pat 
82 (DB) * (1900 — 1902) 1 Cow Bur Rul S3 (83,39) 

* (’97) 10 O P L R Cr. 18 (14) + 4V0I 13) 1926 Mad 
865(870): 49 Mad 525: 27 Ori JL Jour 1031 (FB) 

* (’87) 10 Mad 232 (239) (FB) * (Vol 6) 1919 Lali 389 
(390) : 20 Cri L Jour 8 : 1919 Pun Re. No. 5 Cr. (DB 

* (’71) 187 4 Pun Ro No. 3 Or. p. 5 (5) * (’01) 5 Oal 
\VN 411 (413) (DB) * (Vol 5) 1918 Bom 117 (113); 
13 Bom 147 : 20 Cri L -Tour 71 < DB) * (’72) 4 N V [» 
11 C R 8 (6) * (’82) 1882 All W.'N. 105 (1G5) * (’81) 
1881 All \V. N. (‘>0 (60) (DB) (Trial should be pro- 
ceeded with and an order for acquittal if the guilt is 
not proved or the prosecution is withdrawn with 
leave) * (’75) 7 N WP ICO R 211 (213) (E\on if fho 
Committal was at his direction) * (Vol 22) 1935 N.ig 
202 (201): 31 Nag L R 360 : 50 Cri L Jour 1389. 

[3] Committal of foriegn subject for offence com- 
mitted on foregn territory which is ab initio void— 
Sessions Judge can discharge the acoused or refer 
matter bo High Court. (’97) 1897 Rat 922 (923). 

[4] Committal in a case requiring sanction for 

prosecution under S. 196A — Prosecution launched 
without sanction — Sossions Judge cannot discharge 
the accused bub should refer to High Court. (Vol 31) 
1944 Sind 225 (227) : ILR (1944) Ear 31G: 10 Crib 
Jour 789. v 


(rt) A Magistrate to whose filo a case has been 
transferred from that of another Magistrate. 
(Vol 1) 1914 All 45 (45, 46): 30 All 315 : 15 
Cri L Jour 354. 

(b) The District Magistrate to whom a case had 

been transferred under S. 349. (’S7) 1887 Rat 
350 (353b 

(c) A Magistrate bo whose notice an offence 
contemplated under S. 195 is brought in 
a judicial proceeding. (’94) 1894 Rat 704 
(705). 

(d) A first-class Magistrate who had been r appoint- 
ed as a special Magistrate to try the ease 
since lie has powers to commit ordinarily 
under S. 206. (Vol 18) 1931 Bom 517 (518, 519)‘: 
38 Cri L Jour 68 (DB). 


[2] In the following cases the Magistrate was held 
not competent to commi t. 


(a) Magistrate disqualified under S. 556 commu- 
ting without necessary leave under that 
section. (’04) 2 Low Bur Rul 209 (211). 

(5) Magistrate committing a case without sanc- 
tion where sanction is necessary to prosecute. 
(’93-1900) 1893 — 1900 Low Bur Rul 377 (378). 


[3] Records called for and sent to superior Coui 
ina case pending before Magistrate returned fo 
purpose recording evidence of a particular witness- 
No order of stay of proceedings— Magistrate complel 
ing enquiry and committing— Committal held vali 
as his jurisdiction was not ousted. (’05) 2 Cri ' 
Jour 534 (538, 539, 543) (SB)* (Gal). 


[5] Irregularity in Committal capable of being 
cured by the Sessions Judge himself — Tie need not 
refer the ease to tho High Court. (Vol 31) 1944 Sind 
4-7 (48) : ILR (1943) Ear 259 : 45 Ori L Jour 269. 

[6] Judicial Commissioner of Sind sitting in 
Sossions can quash a committal in a ease before him 
as a Seasious Judge. (Vol 11) 1921 Sind 61 (02) *. 
17 Sind L R 1S8 : 26 Cri L Jour 348 (DB) * (Vol 19) 
1932 Sind 157 (159): 20 Sind L R 107: :U Cri L 
Jour 14. 


[7] Single Judge of High Court exorcising^ original 
Criminal Jurisdiction can quash tho committal in a 
case before him. (’08) S Cri L Jour 221 (223): 36 
Cal 48 (DB) * (Vol 25) 1938 Rang 105 (107) : 39 Cri 
L Jour 170 * (Vol 16) 1929 Cal 777 (778) : 56 Cal 
785: 31 CrL Jour 18 b' 

[But see (Vol 29) 1942 Bom 212 (213): 43 Cri L 
Jour 773 : ILR (1942) Bom 534]. 

[8] Principles of S. 537 should generally guide the 
High Court in disposing of an application under 
this section. (Vol 13) 1926 Cal 470 (477, 478) : 53 
Cal 350 : 27 Cri L Jour 385 (FB) * (’ll) 12 Cri *L 
Jour 320 (321) (Sind). 


5. “On a point law”. — [1] A commitment can 
be quashed only on a point of law. (Vol 27) 1940 
All 396 (397): ILR (1948) All 531: 41 Cri L Jour 
869 * (Vol 27) 1940 Oudh 15 (15) t 40 Cri L Jour 903 

* (Vol 25) 1938 Mad 675 (676)r39CriL Jour 894 

* (Vol 92) 1945 Mad 459 (460) * (Vol 23) 1936 Sind 9 
(7): 37 Cri L. Jour 314: 29 Sind LR 281 (DB) 

* (Vol 22) 1935 Oudh 9 (9) : 36 Cri L Jour 175 * (’05) 
2 Cri L Jour 432 (433) (DB) (Bom) * (’12) 13 Cri L 
Jour 842 (844): 37 Bom 146 (DB) * (Vol 16) 1929 
Cal A 428 (429) : 31 Cri L Jour 750 (DB) * (Vol 16) 
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3929 Sind 250 (251) : 30 Gri L Jour 1121 * (Vul 21: 
3931 All 903 (969): 57 All 412: 36 Gri L Jour 137 
(FB). 

[2 j The test is to see from the judgment uf tin* 
Magistrate what his finding on the evidence are and 
whether those findings are capable prime facie of 
sustaining the charges he has framed and on which 
the commitment to the Court of Session is made. 
(Vul 27) 1940 All 396 (898): ILR [1940) All 381: 11 
Gri L Jour 869 * (Vol 16) 1929 Bom 2G9 ('269): 30 
Cri L Jour 1066 (DB). 

[3] A commitment should ouh be quashed when 
on the face of it there is something of the nature of 
A fatal flaw in the prosecution. (Vol 12) 1925 All 
751 (751): 26 Cri 3. lour 1233. 

|4] All that the High Court is required tu apply 
its mind to is Lo soo whether, assuming the facts arc 
proved, the\ do justify the oomiduou of the accused 
or not. (Vol ID) 1932 Bind 357 (159): 26 Bind L R 
-107: 34 Cri L Jour 1 L 

[5 1 The following errors have been hold Lo jiistiL 
a quashing of the Committal: — 

(uj Commitment on no inquiry or unperfoH, 
inquiry prejudicing accused. (’12) 13 Cri Jj 
Jour 418 (414, 445) (All) + (1882) 4 Mad 227 
(227,228) (DB) * (’SI) 1881 Pun Re. No. 6 
Or. p. 6 (6) (DB). 

\b) Alteration ol charge nr addition without 
re-examining witness without allowing 
fresh evidence). (Vol 11) 1924 All 665 (665, 
666): 25 Cri L Jour 798. 

(o) Commitment made without giving accused 
opportunity to defend. (’01) 5 Cal W. N, 
110 (113) (DB) (Commitment in the absence 
of accused) * (’13) 14 Cri L Jour 605 (605) 
^Opportunity denied to show cause against 
committal) * (Vol 2) 1915 All 411 (412) : 38 
All 29: 16 Cri L Jour 801 (DB) (Opportunity 
to cross-examine prosection witnesses denied ) 

* (Vol 14) 1927 Pat 243 (246): 6 Pat 329: 28 
Cri L Jour 709 (Do) * (Vol 17) 1930 Cal 754 
(755, 756) : 57 Cal 945 : 32 Cri L Jour 182 
(DB) (Do) * (1912) 13 Cri L Jour S77 (8S3, 
887, 888) (FB) (Cal) (Do) * (1906) 4 Cri L 
Dour 452 ( 152, 453) (All) (Evidence tendered 
by accused not examined) * (Vol 19) 1932 
Mad 502 (502, 503) : 33 Cri L Jour 765 (Do). 

\j&) Commitment either to a Court having no 
authority to try the case or by a Magistrate 
having no jurisdiction to commit or is 
disqualified under S. 556. (’10) 11 Cri L 
Jour 54 (55) (All) (Commitment to Court 
having no authority), * (1904) 2 Low Bur 
Rul. 209 (211) (Disqualification under 
S. 556) * (Vol 1) 1914 Low Bur 9 (9) : 15 Cri 
L Jour 270 (Commitment without jurisdic- 
tion). 

(<.■) Commitment on inadmissible evidence. 
(Vol 27) 1940 All 396 (397): ILR (1940) All 
531: 41 Cri L Jour 869 * (Vol 21) 1934 
Mad 691 (692) : 36 Cri L Jour 319 (DB) 
* (Vol 36) 1929 Sind 250 (251, 252): 80 Cri 
L Jour 1121. 


(f) Commitment made nob on legal grounds 
(Vol 82; ID 4 5 Bom 493 (494) : 47 Cri L J our 
231 (DB) * (Vol 1) 1917 Bom 33 (34): 12 
Bom 172: 19 Cr L Jour 342 (DBj (That it 

is in accordance wicli Government resolu- 
tion). 

i g) Two sets of aocu-ied committed on the 
ground shat one of them is guilty. (1907; 

17 Mad L Jour 16 (46). 

'h 1 Commitment in ca=es requiring previous 
sanction or complaint launched without it* 
(Vol 4) 1917 Lah 338 (341): 18 Cri L Jour 
548: 1917 Pan Re. No. 19 Cr. * (Vol 2) 1915 
All 110 (111) : ‘27 All 2S3: 16 Cri L Jour 31U 
‘ (Vol 4) 1917 Bom 33 (33): 42 Bom 172: 19 
Cri L Jour 342 -DB) * (’01) 24 Mad 121 
(123) (DB) * (Vol 20 ) 1933 Pat 273(274, 275): 
12 Pat 353: 34 Cri L Jour 938 (DB). 

(Sec however (’31] 1931 Mad W. N. 361 (363). j 

(i) Commitment made in the absence of e\i- 

dence. (1905) 2 Cri L Jour 3S3 (3 SC) (DB) 
(Cal) *(1005) 2 Cri L Jour 534 (548, 549) (FB; 
(Cal) * (Vol 27) 1940 All 896 (397) : ILR 
(1940) All 531: 11 Cri L. Jour 869 * (Vol 11) 
1924 Pat 754 (755) : 25 Cri L Jour 636 

* (Vol 11) 1924 Rang 165 (167): 1 Rang 

526 : 25 Cri L Jour 261 * (*27) 28 Cri L 
Jour 137 (138) (Oudh) * (Vol 19) 1932 Sind 

157 (159): 26 Bind L R 407: 34 Cri L Jour 
14 * (Vol 32) 1945 Lah 1 (2): 16 Cri L Jour 
648 (DB) * 031) 1931 Mad WK 361 
(368, 364). 

[See however (Vol IS) 1981 Bom 517 (519) : 33 
CriL J 68 (DB) * (Vol 22) 1935 Nag 202 (205) : 36 
Cri L Jour 1389 : 31 Nag L R 360]. 

[But see (Vol 18) 1931 Lah 467 (467): 32 CriL 
Jour 867 * (Vol 2) 1915 Mad 24 (24, 25) : 15 Cri L 
Jour 665 (DB)]. 

(j) Commitment in cases whore Magistrate him- 
self can pass adequate orders. (Vol 27) 1940 
Oudh 15 (15, 16) : 40 Cri L Jour 903 * (Vol 
25) 1938 Sind 79 (79) : 39 Cri L Jour 507 

* (’10) 11 Gri L Jour 51 (54, 55) (All) * (’02) 
1 Low Bur Rul 158 (159, 160) * (’13) 14 Cri 
L Jour 657 (65S) (DB) (Bom) * (Vol 16) 
1929 Cal 756 (761, 762) : 57 Cal 1042: 31 
Cri Jour 806 (FB) * (Vol 21) 1934 Lah 95 
(95) : 35 Cri L Jour 1459. 

[See (Vol 23) 1936 Posh 139 (139) : 37 Cri L Dour 
852]. 

[6] Appraisement of evidence is a question of fact, 
(Vol 16) 1929 Pat 121 (123) : 80 Cri L Jour 519, 

[7] A decision that there is no evidence to 
support a finding is a decision of law. (Vol 1) 19 Li 
P C 67 (71) : 41 Cal 972: 41 Ind App 110 (P C). 

6. Grounds not sufficient for quashing commit- 
ment.— The following have been hold not grounds for 
quashing a commitment 

(a) Joint commitment of accused in a case fall- 
ing under S. 233. (’05) 2 Cri L Jour 432 
(483) (DB) (Bom) * (Vol 1) 1917 Mad 612 
(012) : 17 Cri L Jour 869, 
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218. (l) When the accused is committed for trial, the Magistrate shall issue an 
Commitment when to order to such person as may be appoint oil by the ^[Provincial 

i*o notified. Government] in this behalf, notifying the connnilmcni, and stating 

the offence in the same form as the charge, unless the Magistrate is satisfied that such 
person is already aware of the commitment and the ionn of the charge : 

and shall send the charge, the record of the inquiry and any weapon or other thing 
Oharas etc., to bo for- which is to be produced in evidence, to the Court of Session oi* 
veudecTtu Higlit Court (where the commitment is made to the High Court) lo the Clerk 
or Court of Session. of the Crown or other ofticer appointed In this behalf by the High 

Court. 


English translation 
to bo forwarded to High 
Court. 


(?) When the commitment is made to ihe High Court and any 
part of the record is not in English, an English translation of such 
part shall he forwarded with the record. 


[6SS2 — S. 2 IS ; 1872— Ss. 198 paras 2 to 4, 202 para 1 ; 1861— Ss. 229, 232. j 

[a] Subditutcd by A. 0. for “Local (jo\ eminent”. 


219. (I) a LThc committing Magistrate or, in the absence of such Magistrate, am 

Power to summon other Magistrate empowered by or under section 206 J may, if lie thinks 
supplementary wit- tit, summon and examine supplementary witnesses after the commit- 
uohMVj. ment and before the commencement of the trial, and bind them over in 

manner hereinbefore provided to appear and gi\e evidence. 

( 2 ) Such examination shall, if possible, be taken in the presence of the accused, and, 
where the Magistrate is not a Presidency Magistrate, a copy of the evidence of such 
witnesses shall h [be given to the accused free of cost]. 

[1882 — S. 219 ; 1872-S. 357 para 2.] 

[aj Substituted b\ the Code of Criminal Procedure ^ Amendment) Ad, 1028 ( lo [ Will] ui 1928 1 » 
S. 60, for " Tho Mag istratc ”. 

[b] Substituted , ibid., for “if tlic accused so require, bo given to him free o( cost 


220. Until and during the trial, the Magistrate shall, subject to the provisions of 
Custody of accused this Code regarding the taking of bail, commit the accused by warrant, 
ponding trial. to custody. 

[1882— S. 220.] 


SECTION 219— Note 1. 

UJ This section empowers the Magistrate oven 
after a case has beon committed, to call and examine 
supplementary witnesses and forward their evidence 
to tiie Sessions Court. (Vol 23) 1936 Lah 533 (536) : 
17 Lah 176: 37 Cri L Jour 712 (PR) * (Vol 22) 1985 
All 267 (267): 36 Cri L Jour 416 * (Vol 9) 1922 Oudli 
109 (109) : 23 Cri L Jour 79. 

[2] Where the trial has actually commenced, the 
lilagistrato lias no power to add to the record by 
examining additional witnesses oven under tho 
orders of the Sessions Court. ('88) 1888 Pun Ro No. 
29 Cr p. 59 (61, 62) (DB). 

[3] The Magistrate can exercise the power on his 
own accord or on being directed to do so by the 
Sessions Judge who, on examining the record, finds 
gaps in the evidence which he deems necessary 
to he filled up. (’92) 1892 Pun Re No. 4 Cr p. 9 
(10) (DR). 


[4] Whore tho accused has confessed his guilt, the 
Magistrate is justified in examining supplementary 
witness os so as to havo on tho record all tho material 
evidence. (’96) 1896 Rat 842 (812). 

t B>] Whore tho Magistrate examines additional 
witnesses on one side he should allow tho other side 
to let in robuttiug evidence if it dosired to do so. 
(Vol 20) 1933 Pat 577 (578): 35 Cri L Jour 85 (DB). 

[5] The power to amend or add to tho charge 
under S. 226 cannot justify the charge beiug amended 
or added to on the basis of supplementary ovidonco 
taken under this section. (Vol 201 1933 Mad 247 
(250): 34 Cri L Jour 278. 

[7] Copies of evidence of witnesses arc oxomjjt 
from court-fee3 under S. 35, Court-fees Act, 1870. 
(Vol 21) 1984 Bom 487 (487) : 36 Cri L Jour 344. 

[8] The examination of the supplementary wit- 
nesses after commitment may be taken when the 
accused is not present. (Vol 28) 1936 Lah 583 (536) : 

1 <Lah 176 : 37 Cri L Jour 742 (FB). 
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CHAPTER XIX. 
Of the Charge, 
Form of Charges. 


Charge 

ofionrv. 


siito 221. fi) Every charge under 

with which the accused is charged. 


this Code shall stare I he offence 


specific name 
oiiVnce aufficii at .1 
vription. 


(2) If the law which creates the offence gives it any species 
name, the offence may be described in the charge by chat name 
only. 


How stau-cl >vVro (5) If the law which creates the offence does not give it any 

offence hns n.-. qv< '? u -peeinc name, so much of the definition of the offence must be 
name * stated as to give the accused notice of the matter with which ho is 

charged. 

( 4 } The law and section of tire jaw against which the offence is said to have been 
committed shall he mentioned in the charge. 


What implied in (fi) The fact that the charge is made is equivalent to a sfate- 

otiargo* ment that every legal condition required by law to constitute the 

offence charged was fulfilled in the particular case. 

(d) In the presidency downs the charge shall be written in English ; elsewhere 
Language of ii shall he written either in English or in the language of the 

Court. 


SECTION 221 -Synopsis. 

1. Charge — General. 

2. Sub-section (1). 

3. Sub-section (2). 

4. Definition of the offence — Sub-section (3). 

5. Sub-section (4). 

5a Sub-seclion (5). 

6. Previous convictions — -Sub-section (7). 

7. Charge for offences one of which is tri- 

able as a warrant case and the other 
as a summons case. 

S. Liability to whipping, if to be stated in 
the charge. 

9. Aggravating circumstances. 

10. Constructive offences. 

1 1. Unnecessary averments in the charge— 
Surplusage. 

12. Cases where no charge need be framed. 

1. Charge — General. — [1] It i* a fundamental 
principle of criminal law that the accused should be 
informed with certainty and accuracy the exact 
nature of the charge brought against him. (Yol 23'! 
1986 Lab -109 (HI): 37 Cri L Jour 732 (DB). 

[2] Where accused is not informed of the exact 
nature of charge against him he may be seriously 
prejudiced in his dcience. (Vol 3) 1916 Gal 188 (192) : 
16 CriL Jour 497:4-2 Gal 957 (DB) 11 (Vol 13) 1926 
Cal 189 (440)*. 26 Cri L Jour *567 (DB) *(’02) 15 
CPLR 112 (113). 


[3] Before a person is convicted of any offence ho 
should (subject to certain exceptions) be formally 
charged with having committed the offence specified 
and be given an opportunity to defend himsolf against 
such charge. (Yol 13) 1926 Cal 581 (582) : 53 Cal 466: 
27 Cri L Jour GOG (DB) * (Yol 19) 1982 Pat 215 (216): 
11 Pat 523: 38 Cri L Jour 364 (DB) * (Yol B) 19 1G 
All 126 (126): 17 Cri L Jour 407 * (’03) 27 Bom 394 
(399, 400) (DB)* CIO) 11 Cri L Jour 274 (275) (FB) 
(Mad). 

[4] A person can be convicted only on proof of the 
Particular offences specified and not lor offences not 
specified. (Yol 32) 1945 All 81 (84) : 46 Cri L Jour 
750 : ILR (1945) All 55S * (Yol 29) 1942 Pat 401 (404): 
43 Cri L Jour 625 : 21 Pat 113 (DB) * (Vol 12) 192b 
Oudh 676 (676) : 26 Cri L Jour 1042 41 (Yol 20) 1933 
Sind 225 (225, 226) : 35 Cri L Jour 582 (DB) * (*90; 
1890 Rat 529 (530) (DB) * (Yol 1*2) 1925 Cal 908 (904): 
26 Cri L Jour 594 (DB) * (1900) 27 Cal 660 (662) (DB' 
* (Yol 9) 192*2 Lah 135 (135, 136) : 23 Ori L Jour 5 " 
C30) 1930 Mad WN 249 (283) (FB). 

[5] A te charge ’* is very much more than a men 
form. (Yol 13) 1926 Oudh 148 (149): 27 Cri L Jou 
62. 

[6] Charge should be carefully drawn up in aecor 
dance with the offence disclosed. (Yol 30) 1943 A1 
271 (271): 44 Cri L Jour G24 *(’01) 1901 Pun R 
No. 5 Cr p 11 (15, 16). 

[7] The object of stitiug particulars in charge is t 
enable the accused to know the substantive charge 1 
will have to meet and to be ready for it before tt 
evidence is given. (Vol 32) 1945 All 81 (85) : 46 G 
L Jour 750: ILK (1945)]A11 558. 
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(7) If the accused ;1 [having been previously convicted of any offence, is liable, by 
Previous conviction reason of such previous conviction, to enhanced punishment, or to 
when to bo set out. punishment of a different kind, for a subsequent offence, and it is 
intended to prove such previous conviction for the purpose of affecting the punishment 
which the Court may think fit to award for the subsequent offence, 1 the fact, dato and place 
of the previous conviction shall he slated in the charge. If such statement ’’[has been 
omitted,] the Court may add it at any time before sentence is passed. 

flhuh'ntion^ 

{a) A is charged with Hie murder of B. This i«s equivalent- to a sbatomont that A\s act fell within 
the definition of murder ^ i von m .^cHoua 520:7 and 300 of the Iirllxu Kmal Code , that it did not fall within 
rmy of the general eu- opticus of tho t-ivao Godi*; and that it did not fall within any of the five exceptions to 
section 300, or that, if it did fall within Mwoption T, cum or oiU.*r of the three provisos to that exception 
apply to if. 

[h) A is charged, under nation 320 of tho Indian Penal Code, with voluntarily causing grievous hurt 
to Blhy moans of an instnimout for shooting. This is equivalent to a sta Lenient that fclio case was no i 
provided for by sec l mu huh of the Indian Penal Oodo, and that the general oveepUous did not apply to it* 

(c) A is accused of murder, cheating, theft, extortion, adultery or enmina l intimidation, or using a 
faho property -mark. The charge may state that A committed murder, or cheating, or theft, or extortion, °or 
adultery, or ciiminal intimidation, or that ho used a false property-mark, without reference to the definitions 
of those crimes contained in the Endian Penal Code, hut the soetions under which the offence is punishable 
must, in each instance, ho referred to in the charge*. 

(d) A is charged, under section 184 of the Indian Penal Code with intentionally obstructing a sale 
o£ proporty offered for sale by the lawful authority of a public-servant. The charge should he in those 
words. 


[1832 — 5, 22 1 ; 1872— S. 439, ISol -Ss. 23 4,235.1 

[a] SiibstituM by the Code of Criminal Procedure (Amendment) Act, 1023 (Id [XVIII] of 1.023), 
S. 01, for “ has been previously convicted of any offence, and it is intended to prove such previous conviction 
for the purpose of affecting Iho punishment which tho Court is competent to award 

[b] Substituted, ibid; for “is omitted.” 


Section 221 ( contcl ) 

[8] The extent of tlio particulars necessary to ho 
given will depend upon tho facts and circumstances 
of each case. (’93) 1893 Rat 659 (660) (DB). 

[9] In drawing up a charge all matters which aro 
not necessary for the prosecution to provo should ho 
avoided. (Vol 13) 1926 Oudh 215 (217, 248): 27 Cri L 
Jour 57 (DB). 

[10] A cliargo should be prcciao in its scope and 
particular in its details. (Vol 28) 1941 Rang (5): 42 
Cri L Jour 835 : 1941 Rang LR 26 * (Vol 6) 1919 Pat 
27 (30): 20 Cri L Jour 161 : 4 Pat L Jour 74. (FB) 
* (Vol 13) 1926 Oudh 148 (119) : 27 Cri Tj Jour 02. 

[11] The charge should he stated to the accused by 
the Magistrate himself and not he loft to bo stated bv 
others. (VI) 16 Suth W R Cr 43 (43) (DB). 

2. Sub-section (1). — [1] Where a person is 
charged with several offences all having reference to 
the same subject-matter or series of transactions, a 
single charge may be framed with several counts or 
heads of charge for the several offences. (Vol 25) 1938 
Cal 460 (462) : 39 Cri L Jour 674 (DB) * (Vol 15) 
1928 Gal 675 (677): 29 Cri L Jour 1022: 55 Cal 858 (DB). 

[See also (’35) 36 Cri L Jour 1037 (1038) (DB) 
(Shad),] 


3. Sub-section (2). — [1] In a charge under 
S 117, Ponnl Code, whore tho word “rioting” is 
included in the charge, tho words “ by force or by show 
of fence” need not he included. (Vol 23) 1936 Pat 627 
(028) ; 88 Cri L Jour 87 (DB). 

[2] 11 is open to tho prosecution to charge abetment 
generally and then, if tho evidence did not establish 
abatement other than in one particular form, to rely 
on this particular form for a conviction. (Vol 25) 193S 
Cal 125 (120) : 39 Cri L Jour 395 (DB). 

[3] The Court has a discretion to give further 
details according to the facts and circumstances of 
each case giving tho accused clear notice of the 
accusation against him. (18G5) 2 Suth WR Cri Letters 
24 (24) * (1865) 3 Suth WR Ori Letters 20 (20). 

4. Definition of the offence — Sub-section 

(3). — [1] The Court should adhere to the language of 
the statute as far as possible. (Vol 13) 1926 Cal 489 
(440) : 26 Cri L Jour 567 (DB) * (Vol 3) 1916 Cal 188 
(195): 16 Cri L Jour 497: 42 Cal 957 (DB) * (’92) 5 
C P L R Cr 18 (19) * (’92-96) 1 TJpp Bur Bui 32 (32). 

[2] Offence undor S. 211 of the Penal Code — Charge 
should set forth that tho prisoner “ falsely charged ” 
and not that he “made an accusation.” (1865) 2 
Suth WR Cri Letters 2 (2). 

[3] A repetition of the words in the marginal note 
to the section is not enough. (1865) ‘2 Suth W R Ori 
Letters 6 (6) * (1865) 2 Suth W R Ori Letters 7 (7). 
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5* Sub-section (4). — [1] Where the section of 
the Penal Code with which a person is intended to be 
charged contains several parts, that part of the 
section which is applicable to the case should be 
stated. (’90) 15 Bom 189 (198, 194) (DB). 

5a. Sub-section (5). — [1] The effect of this sub- 
section is not to override the provisions of S. 105 of 
the Evidence 'Act regarding the burden of proof. 
(Yol 28) 1941 All 402 (410) : I L R (1941) All 848: 43 
Cri L Jour 177 (FB) (Per Iqbal Ahmad, J.) 

6: Previous convictions — Sub-section (7). — [1] 

Where a person is intended to be tried and punished 
with enhanced punishment or with punishment of a 
different kind as being a previous offender, the parti- 
culars' of the previous conviction should be stated in 
the charge. (Yol 81) 1944 Lah 25 (28) : 45 Cri L Jour 
364: IDE (1943) Lah 477 (FB) * (Yol 28) 1941 Sind 
173 (176) : 48 Cri L Jour 12 : I L R (1941) Kar 808 
(DB) * ( f $6) 9. Mad 284 (285) (DB) *„(Yol 19) 1982 
Nag 111 (112): 28 Nag L R 18: 33 Cri L Jour 573 

♦ (Yol 4) 1917 Low Bur 58 (58) : 18 Cri L Jour 79 : 8 
Low Bur Rul 461 * (Vol 4) 1917 Mad 968 (969) : ‘ 17 
Cri L Jour 288 * (’74) 21 Suth W E Or 40 (40) (DB) 

* (’73) 19 Suth W R Or 41 (42) (DB) * (’83) 1883 All 
W N 110 (110) * (’81) 1881 All W N 144 (144) * (’02) 

4 Bom L R 177 (177) (DB) * (1900) 2 Bom L R 304 
(321, 322). 

[2] The extent of the former punishment need not 
be stated. (’68-69) 4 Mad H C R App xi (xi). 

[3] In the absence # of a statement, the accused 

cannot be awarded enhanced punishment. (*83) -2 
Weir 264 (265) * (’06) 3 Cri L Jour '97 . (98) 
(Kathiawar). , 

[4] A statement of the previous conviction in the 
charge is not' necessary where shell conviction is fb 
be taken into consideration not /-for awarding en- 
hanced punishment -under S. 75, Penal. Code but 
merely fqr the purpose of exercising the discretion of 
the®hffWw%e extent' of the punishment to be, 
awarded within the maximum fixed for the offence 
charged. (Yol 15) 1028 Rang 200 (203, 205): 6 Rang 
391: 29 Cri L Jour 869 (FB) * (Yol 20) 1933 Nag 315 
(316): 29 Nag L R309 : 34 Cri L Jour 1166 * (Yol 17) 
1930 Sind 211 (214, 216): 31 Cri L Jour 1046: 24 
Sind L R 252 (DB). 

- [See (Yol 28) 1941 Sind 173 (176) : 43 Cri L Jour 
12 : I L R (1941) Kar 308 (DB) J . . - 

.[5] A ** previous conviction ” means a previous 
conviction by a. British Indian Court ;’and : not by a 
foreign Ootfrt; . (’IS) 14 Cri L Jdur 527 (527) : 1913 
Pun Re No. 17 Or * (>80) 1930 Mad W N 173 
(174) > (Yol 6) 1919 All 68 (63) : 42 All 1^6 : 21 Cri 
L Jour 144.. 

, [6] ‘"Previous Conviction 1 ’ means- a conviction 
obtained before the moment of time when the 
charge is framed. (’79) 1879 Pun Re No. 21 Or p. 60 
(64) (DB), „ / ; , . / \ : ‘ 

(7] S’. 75 of the Penal Code does not apply to a case 
- where the subsequent offence is committed before the 
.conviction fop the, former offence, (Yol 13) 1926 Bom 
^805 (805) : 27 Cri L Jour 726, 


[8} The word ‘'punishment” in this section does 
not include an order under S. 565 for not notifying 
the address of the offender. (’13) 14 Cri L Jour 890 
(390, 391) : 9 Nag L R 88. 

[9] A sentence passed already cannot be enhanced 
by the subsequent discovery of the fact that the 
prisoner has been previously convicted. (’89) 1889 
Rat 458 (458) (DB) * (’89) 1889 Rat 457 (458) (DB) 

* (’73) 19 Suth W R 41 (42) (DB). 

[10] The High Court may in revision, add the 
charge in proper cases and direct evidence to he taken 
on such charge. (’79) 1879 Pun Re No. 19 Or p. 54 
(561 (DB) *(’79) 1879 Puu Re No. 28 Cr p. 78 
(79) (DB). 

[11] Amendment to this sub-section in 1923 — 
Amendment does not affect the mode of proof of 
previous convictions. (Yol 28) 1941 Sind 173 (175): 
43 Cri L Jour 12 : ILR (1941) Kar 308 (The amend- 
ment was designed merely to remove doubt as to the 
competence of certain Courts to impose enhanced 
sentences. Prwna facie evidence of previous convic- 
tion necessary for commitment to sessions on a 
charge under S. 75 1 P C — Mere conviction slip not 
enough). 

7. Charge for offences one of which is triable 
as a warrant case and the other as a summons 
case. — [1] Person intended to he tried for two offen- 
ces — One triable as a warrant case (in which a charge 
is to be framed) and the other as a summons ease (in 
which no charge need be framed)— Charge in - respect 
of the former offence . should also state the latter 
offence. (’02) 29 Cal 481 (482) (DB) -* (’06) 3 Cri L 
Jour .350 (350): ,3 Low Bur Rutil3.. : 

8. Liability to whipping, If to be stated In the 
charge.— Where a person is tried for an offence 
which is. liable ip be punished with whipping, the 
liability to whipping must he stated in the charge. 
(*$2) 5 Mad 158 (158).;- 

8. Aggravating circumstances.— [1] Where a 
person is charged of an offence which provides a cer-, 
tain punishment under certain circumstances and 
higher punishment under aggravating circumstances, 
the . existence of such aggravating circumstances 
should be set forth in the charge. (’71) 1871 Rat 65, 
(56) (DB) * (*97) 1897 Eat 921 (921) (DB). 

■ 10. Constructive offences. — [1] Where the 
accused was only charged with anioffenee u%der $. 126 
of the Railways Act, a convict}©# for an offence 
under that section read with S. 149; of the Penal Code 
on the basis of construptW be sus- 

stained where it has prejndieedtha accused. (Yol 12} 
1925 Mad W : 01i7;Mad 746:,:; 25 ;Crj; L Jour 1297 
(FB). (ConYiefiph ph such a defective eharge is not 
bad unless the accused has been materially prejudiced 
in his defence). 

[2] A charged instructively. for an offence— Person 
charged with Committing the ‘substantive offence 
acquitted— A cannot be convicted of the substantive 
offence. (’12) 13 Cri L Jour 502 (503) (DB) (Cal). 

.,18] Where. an offencp is intended to/he^proveditp 
have been committed in pursuance , p£ the?, common 
object, the fact should be mentioned jin tihg charge 
unless it has already been - set out in the niain charge. 
(’12) 13 Cri L Jour 218 (219) : 89 Oal 781 (DB). 

347 A. M, 
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2 2 2 (l) The charge shall contain such particulars as to the time and place of the 

Particulars as to time, alleged offence, and the person (if any) against whom, or the thing 
place and person. (if any) in respect of which, it was committed, as are reasonably 

sufficient to give the accused notice of the matter with which he is charged. 

( 2 ) When the accused is charged with criminal breach of trust or dishonest mis- 
appropriation of money, it shall be sufficient to specify the gross sum in respect of which the 
offence is alleged to have been committed, and the dates between which the offence is alleged 
to have been committed, without specifying particular items or exact dates, and the charge 
so framed shall be deemed to be a charge of one offence within the meaning of section 234 : 

Provided that the time included between the first and last of such dates shall not 
exceed one year. 


[ 1 882 — S. 222 ; 1 872— S. 440.] 

Section 221 (contd.) 

- [4] Charge for rioting and murder by virtue of 
Ss. 34 and 149 I PG-^mission to charge each 
accused with particular acts committed by him— Evi- 
dence showing that accused knew what acts they were 
alleged to have done— Held, conviotion could not be 
set aside as there • was no miscarriage of justice. 
(Vol 28) 1941 Mad 598 (600): 42 Ori L Jour 798. 

[5] Where the accused was separately charged 
under S. 325 (grievous hurt) and S. 149 (unlawful 
assembly), but there was no mention of S. 149 in the 
charge under S. 325— Held that the irregularity was 
curable under S. 537. (Yol 13) 1926 Nag 459. (460, 461): 
27 Ori L Jour 830. 

1!. Unnecessary averments in the charge— 
Surplusage.— [1] A charge should never contain more 
than what is necessary for the prosecution to prove. 
(Yol 13) 1926 Oudh 245 (247, 248) : 27 Cri L Jour 57. 

[2] Allegations in the charge not necessary to be 
proved to constitute an offence and which might be 
entirely omitted without affecting the charge and 
without detriment to the indictment may be disregard- 
ed in evidence. (Yol 15) 1928 Cal 675 (676, 677) : 55 
Cal 858 : 29 Or L Jour 1022 * (*67) 4 Bom HCRCr 
.0ftB.1T (22). 

12. Cases where no charge need be framed.— 

[1] It is not essential that there should be a definite 
charge, a finding and a conviction as a foundation 
for a sentence under the Insolvency Acts. (Yol 5) 
1918 Nag 214 (214, 215) : 19 Cri L Jour 627. 

' [But see (Yol 2) 1915 Cal 117 (117) : 16 Ori L Jour 
135 * (Yol 7) 1920 Oal 624 (625) : 21 Cri L Jour 481 
(Charge not framed in pursuance of notice which did 
not set forth the substance of offence— Conviction 
under that charge set aside) * (Yol 3) 1916 Lah 182 
(183) ; 17 Or! L Jour 318: 1916 Pun Be No. 110 (Or) 
(No charge of any specific offence under S. 43, 
Provincial Insolvency Act— Proceedings held wholly 
irregular).] 

SECTION 222 — Synopsis, 

1. Scope of the section. 

2. ‘ Time of offence. 

Person against whom offence was com- 
nntted, 

t» re*p«ct of which: offence wm 


5. Sub-section (2) — Charge of criminal breach 

of trust or dishonest misappropriation. 

6. Applicability of sub-section (2) to cases 

where there are two or more accused 
persons. 

7. Charge under sub-section (2) — Whether 

trial for another item misappropriated 
during same period is barred. 

8. Charge of criminal conspiracy. 

1. Scope of the section. — [1] It is necessary 

that the charge should contain particulars as to the 
time and place of the alleged offence and the person 
(if any) against whom and the thing (if any) in res- 
pect of which the offence in^lleged to have been 
committed. (’91) 15 Bom 491 (503, 504) (DB) * (Vol C) 
1919 Mad 487 (490, 497):20 Cri L Jour 354 (DB) *(Vol6) 
1919 Pat 27 (30): 4 Pat L Jour 74 : 20 Ori L Jour 161 
(FB). (Charge to be precise in scope and particular in 
detail) * (Vol 3) 1916 Mad 571 (572): 16 Cri L Jour 
298 (DB) * (’07) 6 Cri L Jour 446 (448, 449) (Lah) 
* (1864) 1 Suth \V B Cri Letters 2 (2) * (’84) 6 All 204 
(207). . 

[2] Particulars must be reasonably sufficient to give 
the accused notice of the matter with whioh he is 
charged. (’02) 15 C P L R 112 (118) (Charge of house 
trespass at Nagpur is too vague) *(91) 15 Bom 491 (503, 
504) (DB). 

[3] The charge is not necessarily invalidated by 
the giving of more particulars than are absolutely 
necessary. (Yol 31) 1944 Cal 388 (889): 46 OriL 
Jour 151 : 1 L B (1944) 1 Cal 109 (DB) * (’78) 2 Weir 
267 (268) * (’67) 4 Bom H C B Cr 17 (22, 24). ' 

2. Time of offence.— [1] The time of the 
alleged offence should be given in the charge with as 
much particularity as is 'necessary to give the accused 
sufficient, notice of the matter of which he is charged. 
(’08) 30 Cal 402 (404) (DB) * (Yol 17) 1930 Bind 62 
(63,64): 30 Cri L Jour 1073 (DB) * (Vol 12) 1925 
Mad 690 (691) : 26 Cri L Jour 1513 : 49 Mad 74, 

[2] Where it is impossible to specify the particular 
date on whioh the offence was committed, it will be 
sufficient to state two dates between which the offence 
was committed. (Y ol 80) 1948 Pat 212 (217) : 44 Ori 
L Jour 590 : 22 Pat 268 (DB) * (Yol 11) 1924 Oal 616 
(617): 25 Cri L Jour 997 : 51’ Gal 488 (DB) *{Vol 2) 
1915 Lah 16 (19, 48): 16 Ori L Jour 354: 1915Pi*n 
Re No. 17 Or (DB). 
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3. Person against whom offence was com- 
mitted. — [1] In a case of theft the charge should 
state the person whose property was stolen. (1865) 2 
Suth W R Cr L 5 (5) * (1865) 2 Suth W R Or L 15 
(15) (DB). 

[2] In a charge of cheating, the name of the person 
cheated must he stated. (1862-68) 1 Mad H 0 R 31 
(34,87) *(Vol 11) 1924 Cal 18 (41): 25 Cri L Jour 
1313 (DB) * (*G4) 1 Cri L Jour 124 (129) (FB). 

[3] Charge under S. 405, Penal Code, not stating 
who made tlie alleged entrustment, or who suffered 
from the alleged breach of trust, offends against the 
provisions of S. 22 (1) Cr P C. (’36) 37 Cri L Jour 439 
(440): 68 Cal 18 (DB). 

[4] Charge under S. 411, Penal Code — The name of 
the owner must be specified. (Vol 13) 1926 Sind 129 
(129) : 27 Cri L Jour 32 : 20 Sind L R 3. 

[5] Charge of conspiracy— -Defrauding public by 
deceitful means mentioned— Persons defrauded not 
specified — Charge not bad. (Vol 21) 1984 Sind 57 
(59) : 28 Sind L R 119 : 35 Cri L Jour 1387 (DB). 

4 Thing in respect of which offence was com- 
mitted.— *[1] Charge under J3. 147, Penal Code, 'should 
state the property in respect of which the riot is said 
to have taken place. (’06) 3 Cri L Jour 153 (159): 33 
Cal 295 (DB). 

[2] Charge under S. 475, Penal Code — It should 
state the particular papers, bearing a counterfeit 
mark or device, which the accused had in his posses- 
sion with the intent mentioned in the section. (’90) 
15 Bom 189 (194). 

[3] Charge under S. 411, Penal Code (receiving 
stolen property) must specify the articles alleged to 
be dishonestly received or retained. (Vol 22) 1935 
Oudk 475 (475, 476) : 36 Cri L Jour 1206, 

5. Sub-section (2) — Charge of Criminal breach 
of trust or dishonest misappropriation. — 

[1] Where a person commits criminal breach of trust 
or dishonest misappropriation in respect of various 
sums at different times in the course of -a single year, 
he may be charged in respect of the total of all the 
sums as for a single offence without specifying the 
items of which it is composed or the dates on which 
they were misappropriated. (’10) 11 Cri L Jour 442 
(443, 444) : 33 All 36 (DB) * (Vol 26) 1939 Bom 129 
(138) : 40 Cri L Jour 579 (DB) * (Vol 16) 1929 Cal 175 
(175) : 30 Cri L Jour 706 (DB) *(Vol 19) 1982 Oudh 
145 (147) : 6 Luck 435 : 33 Cri L Jour 348 * (’07) 5 Cri 
L Jour 133 (135): 29 Mad 55 8 (DB) * (’05) 2 Cri L 
Jour 578 (580): 30 Bom 49 (DB) * (Vol 18) 1931 All 
267 (268): 52 All 941: 32 Cri L Jour 155 (DB) * (’08) 
8 Ori L Jour 160 (160): 1 Sind L R 38 (DB) * (Vol 21) 
1934 Pat 232 (233): 13 Pat 170:35 Ori L Jour 876 
(DB) * (Vol 22) 1935 Nag 178 (179): 313%-L R 337 : 
36 Cri L Jour 1216 (DB) * (Vol 22) 1935 Cal 312 (313): 
62 Cal 808 (DB). 

[2] Sub-section (2) was primarily enacted so that 
persons who showed a deficiency in the accounts with 
which they were entrusted oould be convicted of 
criminal misappropriation even when it could not be 
shown that they had misappropriated any specific 
sum. (Vol 29) 1942 Oudh 89 (92) : 17 Luck 353 : 43 Cri 
L Jour 153 * (Vol 19) 1932 Oudh 145 (147): 6 Luck 
435 : 33 Ori L Jour 343. 


[8] A charge which does not specify even the gross 
sum alleged to have been misappropriated and the 
dates between which the offence is alleged to have 
been committed will be bad. (Vol 23) 1936 Bom 379 
(383) : 38 Ori L Jour 9 (DB) * (Vol 14) 1927 Lah 109 
(109): 28 Cri L Jour 170* (Vol 22) 1935 Oudh 273 (275): 
86 Cri L Jour 518, 

[4] A charge which contains the gross sum and 
the dates may yet be bad as being too vague. (*36) 87 
Cri L Jour 489 (440): 63 Cal 18 (DB) * (’07) 6 Cri L 
Jour 137 (188, 139) (Lah). 

[5] The Sub-section does not dispense with the 
necessity of a finding as to a definite sum having been 
misappropriated before the accused can be convicted. 
(Vol 7) 1920 All 274 (275): 22 Cri L Jour 84: 42 All 
522 * (Vol 12) 1925 Cal 260 (261) : 26 Cri L Jour 532 
(DB). 

[But see (Vol 15) 1928 Bom J148 (149) : 29 Ori L 
J our 407 : 52 Bom 280 (DB). (Accused can be con- 
victed where prosecution establishes that some of the 
money mentioned in the charge has been misappro- 
priated by him even though it may be uncertain 
what is the exact amount so misappropriated.)] 

[6] The sub-section does not prohibit the specifi- 
cation of particular items misappropriated where a 
gross sum is given as the subject-matter of the 
ofience. (’04) 1 Ori L Jour 791 (793) : 31 Cal 928 (DB) 

* (’05) 2 Cri L Jour 578 1.580) : 30 Bom 491 (DB) 

* (Vol 17) 1930 Cal 717 (718] : 32 Ori L Jour 321 (DB) 

* (Vol 21) 1934 Pat 232 (233) : 13 Pat 170: 35 Cri L 
Jour S7C (DB). 

[7] Where a charge is laid for a gross sum 
embezzled, the Court is not precluded from examin- 
ing the evidence in respect of each item which went 
to make up the total amount entered in the charge- 
sheet. (Vol 23) 1936 Oudh 376 (377) : 87 Cri L Jour 
941. 

[8] The" fact the particular items are specified 
in the charge does not detract from its character 
as a charge for a single ofience and convert it into 
a charge for as many offences as there are items 
particularised. (’04) 27 All 69 (70) * (’02) 24 All 254 
(255). 

[9] The sub-section does not prohibit the framing 
of different charges in respect of difief ent items. 
(Vol 17) 1930 Mad 978 (980): 32 Cri L Jour 223 

* (’10) 1 Cri L Jour 337 (338) (DB) (Bom). 

[10] The sub-section does not permit different 
charge for different items when framed to be treated 
as a charge for a single ofience. (Vol 20) 1933 Nag 

. 327 (327) * 34 Cri L Jour 673 * (Vol 13) 1926 Bom HO 
(113) : 49 Bom 892: 27 Cri L Jour 305 (DB) * (’07) 5 
Cri L Jour 341 (342) : 30 Mad 328 (DB). 

[See (Vol 29) 1942 Oudh 89 (92): 43 Cri L Jour 
153: 17 Luck 353 * (Vol 18) 1931 Rang 161 (162): 32 
Cri L Jour 1068).] 

[See however (Vol 31) 1944 Cal 388 (389): 46 Cri 
L Jour 151: ILR (1944) 1 Cal 109 (DB) (Difierent 
items mentioned and period during which defalca- 
tion was committed also mentioned— Gross sum not 
mentioned — Ghargeis of one ofience — The gross sum 
though not mentioned in the charge could be 
ascertained by addition of the items mentioned)]. 
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[11] The sub-section applies to cases, where the 
particular items might havo been, but are not, 
specified, (’07) 5 Cri L Jour 138 1,135): 29 Mad 558 
(DB). 

[12] The sub-section only applies to cases of cri- 
minal breach of trust or dishonest misappropriation 
in respect of money and not in respect of any other 
property, (Vol 31] 1941 Pat 135 (187] : 45 Cri L Jour 
633 * (Vol 20) 1939 Mad 575 (576): 40 Cri L Jour 851: 

* (Vol 9) 1922 Oudh 280 [280] : 26 Oudh Cas 4: 24 Cri 
•L Jour 10 * (Vol 5) 1918 Cal 238 (234): 18 Cri L Jour 
•810 (DB) * (Vol 14) 1927 All 223 (224) : 49 All 312: 

28 Cri L Jour 171. 

[See (Vol 15) 1928 Bom 521 (521) : 30 Cri L Jour 
329 (DB).] 

[13] The sub-section applies only to offences of 
criminal breach of trust or dishonest misappro- 
priation. (Vol 31) 1944 Cal 224 (227): 45 Cri L Jour 
666: ILR (1944) 1 Cal 398 (DB) * (Vol 31) 1944 Oudh 
122 (124, 126, 129) : 19 Luck 493 : 45 Cri L Jour 538 
(DB) * (Vol 29) 1942 Pat 401 (405) : 43 Cri L Jour 
625 : 21 Pat 113 (DB) * (Vol 18) 1931 Pat 102 (108) : 
32 Cri L Jour 611 * (Vol 13) 1926 Bom 110 (113): 49 
Bom 892 : 27 Cri L Jour 305 (DB) * (Vol 2) 1915 
Cal 296 (296): 15 Cri L Jour 153 : 41 Cal 722 (DB) 

* (Vol 20) 1933 Nag 327 (327): 34 Cri L Jour 673 

* (’12) 13 Cri L Jour 21 (22) (DB) (Mad) * • (1900) 10 
Mad L Jour 147 (186) (EB). 

[14] Where the accused is alleged to have obtained ■ 
on different occasions several sums from the com- 
plainant by false pretences, a single charge of 
'cheating in respect of all the items is not tenable. 
(’OH 1 Cri L Jour 977 (978, 979) (All) * (Vol 18) 1931 
Pat 102 (103): 32 Cri L Jour 011. 

" [15] The provision enabling different items to bo 
lumped togetherand be charged as a single offence m 
the case of a criminal breach of trust or dishonest 
misappropriation cannot be made use of to justify a 
joint trial of such offence with an offence of a 
different character, (Vol 29) 1942 Pat 401 (405): 21 
Pat 113: 43 Cri L Jour 625 ' (DB) * (Vol 26) 1939 
Bom 129 (143): 40 Cri L Jour 579 (DB) ( (Vol 22) 

1935 Cal 312 : 62 Cal '808 dissented from) * (Vol 23) 

1936 Bom 154 (159): 60 Bom 148: 37 Cri L Jour 688 
(DB) * (’07) 5 Cri L Jour 341 (342) ; 30 Mad 328 
*■ (Vol 2) 1915 All 462 (462) : 38 All 42: 16 Cri L Jour 
813 * (Vol 6) 1919 Lah 440 (441) : 19 Cri L Jour' 187 
(DB) * (Vol 2)r 1915 Oal 296 '(296) : 15 Cri L Jour 
153: 41 Cal 722 * (Vol IS) 1931 Rang 161 (162): 32 
Cri L Jour 1068 * (YoH) 1917 Mad 612 (612): 17 
Cri L Jour 369. 

'■[See however (Vol 31) 1944 Oudh 122 (128, 129) : 
19 Luck 493 : 45GriLJour 538 (DB). (A charge 
under B, 408, 1 P Q.» framed in accordance with the 
provisions of & 222 (2) of the Or P C., combining a 
number of offences of criminal breach of trust can be 
combined' with a oharge under S. 477A, IPO., of 
falsification of account and covering a number of 
false entries in account books, if the offence under 
Sv477A dan be said to have been committed in the 
course .of the mmelnransaction as the offence under 
B. 40'8Q. 

■ '"[16] W uoi.o uuo utaueis oi misappropriation of the 
rya naps -items extend over a . period of- more than one 
mwotall belumped together in the same 


charge, ('36) 37 Cri L Jour 189 (440) : 63 Cal 18 
(DB) * (’05) 2 Cri L Jour 130 (131): 1905 Pun R a 
No. 14 Or * (Vol 22) 1935 Oudh 241 (244) ; 36 Cri L 
Jour 477 * (Vol 21) 1934 Pat 132 (133): 35 Cri L 
Jour 693. 

[17] The provision enabling it to be stated that the 
offence was committed between certain dates (in- 
stead of on a certain date) applies also to cases 
where a specific sum is alleged to have been the sub- 
ject of the offence. (Vol 15) 1928 Born 557 (560) : 53 
Bom 119 : 30 Cri L Jour 185 (DB). 

[IS] Single charge framed in respect of the 
embezzlement of different sums— Separate sentence 
cannot be passed in respect of each of the items 
included in the charge. (Vol 18) 1931 All 267 (268, 
269) : 52 All 941: 32 Ori L Jour 155 (DB). 

[19] Jurisdiction to try the charge arises at any 
place where the offence was committed in respect of 
any of the items included in the charge or at any 
place whore the money involved in the misappropria- 
tion of any of J the items was removed or retained by 
the accused. (Vol 19) 1932 Ali 26 (27, 28): 33 Ori L 
Jour 127. 

6. Applicability of sub-section (2) to cases 
where there are two or more accused persons.— 

[1] If sub-section contemplates only cases in which 
there is only one accused person and that where there 
are two or more accused persons in a case, separate 
charges must be framed in respect of the several 
items as lor different offences. (’T2) 13 Ori L Jour 
506 (507) (DB) (Cal). 

[But see (Vol 4) 1917 Mad 521 (525): 17 Cri L Jour 
30 (DB) * (Vol 23) 1936 Bom 379 (382): 36 Cri L Jour 
9 (DB) (Two accused — Lumping together the sums 
said to have been misappropriated held to be proper) 

* (Vol 29) 1942 Oudh 89 (92) : 37 Luck 353 : 43 Cri 
L Jour 158 (Two persons jointly embezzling money in 
respect of several items— All jtoms oan be lumped 
together and aceusod can be charged with embezzle- 
ment of gross total and tried Jointly).] 

[2] Charge alleging that some of the accused took 
part in the misappropriation only in respect of some 
of the items of which the total sum is composed— 
Single charge cannot be framed so as to cover the 
acts of all the accused, (Vol 18) 1931 Rang 90 (93, 
94) : 8 Rang 632: 32 Cri L Jour 930. 

7, Charge under sub section (2) — Whether 
trial for another item misappropriated during 
same period is barred, — [1] Where an accused is 
charged under sub-s. (2) and is convicted or acquitted 
he can be tried again* in respect of another sum of 
money alleged to have been misappropriated by him 
during the same period but not included in the sum 
which was the subject-matter of the previous trial, 
(Vol 10) 1923 Cal 654 (656) : 50 Cal 632 : 25 Cri 
L Jour 156 (SB) * (Vol 18) 1931 All 209 (209): 53 
All 411 : 32 Cri L Jour 376 * (’10) 11 Cri L Jour 337 
(339) (DB). 

[But see (Vol 4) 1917 Mad 524 (525):17 Cri L Jour 
. 30 (DB).] 

[2] Where the previous trial was not for a gross 
sum misappropriated between two dates but wa? for 
misappropriation of specific sums of money received 
on specific dates a fresh 'trial for another offence in. 
respect of a different sum of money said to have been 
misappropriated about the same time is not barred, 
(Vol 17) 1930 Mad 978 (980) : 32Cri L Jour 223. ' 
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223 . When the nature of the ease is such that the particulars mentioned in 
When manner of sections 221 and 222 do not give the accused sufficient notice of the 
committing offence matter with which he is charged, the charge shall also con'- un such 
must be stated, particulars of the manner in which the alleged offence was committed 

as will be sufficient for that purpose. 


Illustrations. 

(i a ) A is accused of the theft of a certain article at a certain time and place. The charge need not 
set out the manner in which the theft was effected. 

(6) A is aocused of cheating B at a given time and place. The charge must set out the manner in 
which A cheated B, 

(c) A is accused of giving false evidence at a given time and place. TUo charge must set out that 
portion of the evidence given by A which is alleged to be false. 

(d) A is accused of obstructing B, a public servant, in the discharge of his public functions at a 
given time and place. The charge must set out the mannor in which A obstructed B in the discharge of his 
functions. 

(e) A is accused of the murder of B at a given time and place. The charge need not state the manner 
in which A murdered B. 

(/) A is acoused of disobeying a direction of the law with intent to save B from punishment. The 
charge must set out the disobedience charged and the law infringed. 

[1882 — S. 223 *, 1872-S. 441.] 


Section 222 ( [cotitd*') 

8. Charge of criminal conspiracy.*— [1] A 

charge of criminal conspiracy to commit a criminal 
breach of trust or criminal misappropriation is not 
bad for want of particulars as to dates, etc., of the 
alleged misappropriation. (Yol 25) 1938 Cal 195 
(199): 39 Cri L Jour 117 (DB). 

[2] A charge of criminal conspiracy is not bad 
because the period of the conspiracy is said to exceed 
one year. (Vol 25 ' ) 193S Cal 195 (199): 39 Cri L Jour 
417 (DB) * (Yol 25) 1938 -Sind 171 (173): 39 Cri 
L Jour 890 : 1 L R (1939) Kar 201 (^DB). 

[3] Charge of Criminal Conspiracy to give and take 
bribe — Giving, and taking are not two desparate 
objects. (Yol 34) 1947 Cal 162 (167); (DB). , 

SECTION 223 — Synopsis. 

t* Scope of the section. 

2. Offence of giving false evidence. 

3. Rioting* 

4. House-breaking, criminal trespass, etc., 

5. Sedition, promoting class-hatred, etc., 

6. Cheating. 

7. Defamation. 

8. Falsification of accounts. 

9. Hurt, grievous hurt, etc., 

10. Forgery, etc.. 

1 1. Culpable homicide and murder. 

12. Receiving stolen property. 

13. Kidnapping and abduction, 

14. Extortion. 

15* Unlawful assembly. 

16. Other offences* 

17, Act done by several persons in further* 

ance of a common intention. 

1 • Scope of the section. — [1] The object of the 
section , is to enable the Court to keep in view the 
real points in issue and to confine the evidence to 
such points. C69) 1869 Pun Be No. 86 Or p. 65 (65). 
. [2] No general rule can be laid- down as to in what 
cases such particulars will be necessary ; the matter 


depending on the circumstances of each case. (T2) 
18 Cri L Jour 218 (219) : 39 Cal 7S1. 

[3] A Charge should not be prolix and rambling 
and should not contain unnecessary allegations. (Yol 
13) 1925 Oudh 245 (247, 248): 27 Cri L Jour 57 (DB). 

2 Offence of giving false evidence.— [1] A 
■charge of giving false evidence should be very care- 
cully drawn up and must contain full particulars of 
the manner in which the offence was committed. 
(’06) 4 Cri L Jour 227 (229) (DB) (Oal) * (Yol 11) 
1921 Cal 104 (109) : 25 Cri L Jour 177 (DB) (State- 
ments alleged to be false should be specified * (Yol 4) 
1917 Pat 639 (639): 18 Cri L Jour 1039 (DB) (Do) 

* (Yol 5) 1918 Pat 448 (450, 451) : 19 Cri L Jour 
169 (Do). 

[See however (10) 11 Cri LJour 277 (279) (PC) 

* (Yol 11) 1924 Cal 104 (106, 109) : 25 Cri L Jour 177 
(Giving entire deposition without specifying false 
portions is not enough)]. 

[2] Where a person is accused of giving false 
evidence on several occasions he should be distinctly 
charged for each occasion. (’12) 13 Cri L Jour 62 
(63) (DB) (Cal). 


[3] lb is not necessary to state that the charge 
falls within a particular part of the section. (Yol 8) 
1921 Bom S (13): 45 Bom 884:22 Cri L Jour 241 (FB). 

[4] It is not necessary to state- that the subject of 
the false statement is material to the result of the 
inquiry. (1862) 1 Had H G R 38 (42, 43). 


3. Kioting.— [1J Rioting ” is an offence with £ 
specific name and, under sub-s. (2) of S. 221, may be 
described by its name only. (12) 18 Cri L Jour 21i 
(219) : 39 Cal 781 (DB) * (Yol 15) 1928 Cal 732 (734) 
55 Cal 873 : 29 Cri L Jour 823 (DB). 

[2] It is not necessary to set out what the ingre 
dients constituting the offence of rioting are. (Yol 23 
1936 Pat 627 (628) : 38 Gri L Jour 87 (DB) * (Yol 15 


1928 Oal 732 (733, 734) : 55 Cal 879 : 29 Cri It Jour 82 


[3] The common object of tho unlawful, assembh 
iff not necessary to be stated in the charge though i 
would be: desirable, to do so. (Yol 20) 1933 Qudh 1 
(20) : 8 Duck "199 184 Ori.D Jour 393 * (Yol 2) 191 
Bali ^41^422) : 16 Cri L Jour' 689 : 1916 Pun R 
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[See however (*12) 13 Cri L Jour 218 (219) *. 39 Cal 
781 (DB) * (Vol 3) 1916 Mad 831 (831): 16 Cri L Jour 
S09 * (Yol 8) 1921 Cal 605 (606): 25 Cri L Jour 521 (DB) 

* (Vol 12) 1925 Cal 913 (913) : 26 Cri L Jour 827 (DB) 

* (Vol 21) 1931 Sind 161 (169): 36 Cri L Jour 231 
(DB) * (Vol 11) 1921 Lah 667 (668) : 25 Cri L Jour 43 

* (Vol 15) 1928 Pat 105 (108): 29 Cri L Jour 390], 

4. House-breaking, criminal trespass, etc.— 

[1] The charge must specify the intention with which 
the accused is alleged to have committed the trespass- 
(’91) 22 Cal 391 (103) (DB) * (’71) 16 Sulk W R Or 53 
(51) (DB). 

[2] Where the charge does not specify any inten- 
tion of the kind mentioned in the section, the accused 
cannot be convicted under it. (11) 12 Cri L Jour 183 
(183) (Lah). 

[3] It is not open t o a Court to convict an accused 
under S. 157, Penal Code, when the intention enter- 
tained by him is different from that specified in the 
charge. (Vol 9) 1922 Pat 5 (7, 8) : 23 Cri L Jour 111 

* (’23) 21 Cri L Jour 119 (119) (DB) (Cal). 

[1] Whore the intention specified in tlio oharge 
under S. 157 is not" established, it is open to the Court 
to convict him under S. 456. (Vol 1) 1917 Cal 821 
(826): 17 Cri L Jour 121: 11 Cal 358. 

[5] For conviction under S. 117 (Criminal trespass) 
which is an offence with a specific name, it is not 
necessary to specify the ulterior offence the accused 
intended to commit, (’ll) 12 Cri L Jour 158 (151) 
(DB) (Mad). 

[But see (’96) 19 Mad 210 (211) (DB.)] 

5. Sedition, promoting class-hatred, etc.— 

[I] In a charge under 8. 121A, or S. 153A, Penal Code 
it is not necessary to set out the offending passages 
of the speech or writing where the case for the prose- 
cution is that the speech or writing in question taken 
as a whole comes within the mischief of the law. 
(’08) 8 Cri L Jour 272 (279): 33 Bom 77 (DB) *(’10) 

(II) Cri L Jour 583 (587): 4 Sind L R 55 (DB) (Case 
under S. 153A) * (’09) 9 Cri L Jour 156 (460) : 32 Mad 
381 (DB), 

[But see (’09) 9 Cri L Jour 108 (112) : 32 Mad 3 
(LB).] 

6. Cheating.— [1] In a case of cheating the 
charge must set out the manner in which the offence 
was committed. (Vol 12) 1925 Cal 603 (601): 26 Cri 
L Jour 819 (DB) (Manner described as “ by deceiving 
with false representations and promises as well as by 
conduct”. This was held to be too vague and indefi- 
nite). *(*04) 1 Cri L Jour 121 (129) (FB) (Cal) 

* (Vol 20) 1933 Sind 169 (171): 81 Cri L Jour 1019 
(DB) * (Vol 5) 1918 Nag 22 (26) : 19 Cri L Jour 657 

* (Vol 1) 1917 All 108 (108): 18 Cri L Jour 131 

* (Vol 9) 1922 Lah 121 (121) : 23 Cri L Jour 595. 

' [2] Where the charge is for an offence under the 

.first portion of S. 115, Penal Code, it is not necessary 
to state that any loss was caused by the inducement. 
(Vol 17} 1930 Lah ' 107 (108): 32 Cri L Jour 299 

* (1862) 1 Mad H 0 R 31 (36) (DB). (It should be 
.stated that the property induced to be delivered was 
“that of- the prosecutor). 

[3] Where the charge is under the second portion 
of S. 115, it is necessary to state in what way the 
complainant would be a loger as a result of the 
inducement. (Vol 25) 1938 Lah 828 (831) : 40 Cri L 
M&m * (Vol 1) mf - All m (m ) : IS Cri L Jour 


[1] A charge of an attempt to cheat should state 
the persons upon whom the attempt was made and 
the manner in which he was induced. (’01) 1 Cri L 
Jour 121 (129) (FB) (Cal). 

7. Defamation. — [1] A charge of defamation 
should set out the words alleged to be defamatory. 
(Vol 30) 1913 Cal 178 (178): 15 CrL Jour 129 (DB) 

* (Vol 12) 1925 Cal 1121 (1125) : 26 Or L Jour 1539 
(DB). 

[See however (Vol 19) 1932 Nag 158 (159): 31 Cri 
L Jour 151.] 

[2] Whero defamatory words are alleged to have 
been uttered by the accused on several occasions, the 
charge must give particulars of the various occa- 
sions. (Vol 17) 1930 Sind 62 (63, 61) : 30 Cri L Jour 
1073 (DB). 

8. Falsification of accounts. — [1] A charge of 
falsification of accounts under S. 177A, Penal Code, 
must specify the ontrios alleged to bo falsified. (’12) 
13 Cri L Jour 251 (251) (DB) (Mad). 

9. Hurt, grievous hurt, etc.— [1] A charge under 
S. 324, Penal Code, should follow the wording of 
the definition of the offence. (’97-01) 1 Upp Bur Rul 
318 (318) * (’68) 1 Mad HOE App v (v) (Hurt 
caused on grave and sudden provocation need not be 
denied). 

[2] Where two porsons commit an affray and also 
oause hurt to each other the charge must be for the 
more serious offonce of hurt. (’08) 7 Cri L Jour 198 
(199) 1 1 Low Bur Rul 237. 

[3] Where the accused is alleged to have caused 
several hurts, a general charge covering all the hurts 
without particularising the details will be bad (’90) 
15 Bom 191 (503, 501) (DB). 

10. Forgery, etc.— [1] A charge of forgery 
should contain a description of the document forged. 
It is not sufficient to say merely that the accused 
committed forgery by signing the name of a certain 
person (specified) on a document (1865) 4 Suth 
W R Cri L 1 (1) * (’13) 11 Cri L Jour 129 (130) (DB) 
(Cal). 

[2] Accused prejudiced due to failure to mention 
documents forged — Conviction held, would be set 
aside. (Vol 34) 1917 Oudh 35 (39). 

11. Culpable homicide and murder.— [1] The 

charge for murder should follow the definition and 
language of S. 300, Penal Code. (Vol 13) 1926 Oudh 
148 (119): 27 CriL Jour 62 *(’82) 8 Cal 211 (213) 
(DB) * (1864) 1 Suth W R Or L 9 (9) (In caseB of wil- 
ful murder the words “ culpable homicide amounting 
to murder” must be used). 

[2] Section 31 of the Penal Code cannot be used in 
a charge under the second part of S, 304 of that 
Code, (Vol 12) 1925 Cal 913 (915) : 26 Cri L Jour 
827 (DB) *(Vol 22) 1935 Rang 299 (300)': 36 0ri L 
Jour 1380. 

[3] The question of . intention or knowledge 
should never hq mentioned in a charge of homioide. 
(Vol 22) 1935 Rang 299 (300): 36 Cri L Jour 1380, 

[1] Charge under S. 301 Penal Code, should indi- 
cate under which part of the section accused is 
charged, (Vol 22) 1935 Sind 23 (23): 28 Sind L R 
295: 36 Cri L Jour 501 (DB). 

1 2. Receiving stolen property.— fl] A charge of 
receiving . stolen property should state that the 
accused dishonestly' retained or received, stolen pro- 
perty knowing or haying reason to believe that it had 

ien stolen. (’98) 1898 All W N 70 (70). 
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[2] The charge should also mention the namo of 
the person to whom the property belonged. (1863) 1 
Bom H C R 95 (96) (DB). 

13. Kidnapping and abduction. — [1] In a charge 
of kidnapping under S. 866 Penal Code it should 
appear clearly whether the accused persons are being 
charged with kidnappiug or with abduction, and 
whether the intent alleged was to compel the victim 
to marry against her will or whether the kidnapping 
or abduction was with the knowledge that it was 
likely that the victim would be forced or seduced to 
illicit intercourse. (Vol 20) 1983 Oal 194 (195): 34 
Cri L Jour 1107 (DB) * (’29) 30 Cri L Jour 857 
(858) (Cal). 

[2] Where a charge is made, in respect of the 
same occurrence, both of kidnapping and abducting, 
it is not illegal to make the two charges under one 
.head, but the point to be seen in each case is 
whether the accused person was prejudiced thereby. 
(Vol 25) 1938 Cal 460 (462) : 39 Cri L Jour 674 (DB) 
((Vol 14) 1927 Cal 644: 28 Or L Jour 805 (DB) dis- 
sented from) * (Vol 6) 1919 Pat 27 (30) \ 20 Cri L 
Jour 161: 4 Pat L Jour 74 (FB). 

14. Extortion.— [1] A charge for extortion 
should state with accuracy the approximate amounts 
alleged to have been obtained from each person and 
the nature of the extortion used against each person. 
(Vol 3) 1916 All 60 (60) : 17 Cri L Jour 411. 

15. Unlawful assembly. — [1] In a charge for the 
offence of being a member of an unlawful assembly, 
the accused shall have reasonably distinct notice of 
the common object imputed to the assembly. (Vol 10) 

1923 Pat 1 (41 : .2 Pat 134 : 23 Cri L Join* 625 (SB) 
* (’99) 4 Cal W N 190 (192, 198) .(DB). 

[2] The charge of unlawful assembly with the’ 
common object of “ harassing Hindus ” is not too 
general or unfair or unjust to the accused. (Vol 11) 

1924 Mad 376 (377): 24 Cri U Jour 852 (DB). 

; 1J5. Other Offences. Abetment of offences, — [1] 
It is open to the prosecution to charge abetment 
generally — The charge will amount to notice to the 
accused that thay have to meet a case of abetment 
in one or more of the different ways indicated in 
S. 107, Penal Code. (Vol 25) 193S Cal 125 (126) : 39 
Cri L Jour 395 (DB). 

[2] Abetment of offence under ,S. 114 Penal Code — 
Specific charge to that effect necessary. (Vol 12) 

1925 Oal 341 (345) : 52 Cal 253 : 26 Cri L Jour 487. - 

[3] Charge of abetment by being present at offence 
of mischief — No particulars as to any act before the 
offence— Charge had. (Vol 12) 1925 Mad 364 (864) : 
25 Cri L Jour 1254. 

[4] A general charge of instigating various 
persons to commit da'coities is bad ; separate acts 
of abetment must be distinctly specified. ' (1901) 25 
Bond 90 (100) (DB). 

[5] Charge of abetment by .conspiracy not alleging 
an overt act in pursuance, is bad. (1901) 24 Mad 
523 (546) (SB). 

- [6] Charge-sheet which, does not specify which 
accused is charged for abetment and which accused 
. for the principal offence is defective. (Vol 9) 1922 
Oudh 260 (251): 25 Oudh Gas 151 : 23 Cri L Jour 687, 


[7] Bobbery and Dacoity. — Although charge under 
S. 396 has an incidental reference to a charge of 
murder there should be no conviction for murder 
without specific charge under S. 302, Penal Code. 
(Vol 20) 1933 Cal 294 (295) : 84 Cri L Jour 524 (DB). 

[8] If a dacoit commits murder during the dacoity, 
he should be charged under S. 396, Peual Code, and 
not under Ss. 30 k 395, Peual Code. (Vol 12) 1925 
Lah 337 (337): 6 Lah 44: 26 Cri L Jour 1153 (DB) 

* (’77) 1 Weir 447 (448) (DB'. 

[9] Dacoity with murder — A charge should never 
contain more than what it is necessary for the prose- 
cution to prove. (Vol 13) 1926 Oudh "245 (247, 248) : 
27 Cri L Jour 57 (DB). 

[10] Robbery — Substantive S. 393 should be men- 
tioned in the charge, (’ll) 12 Cri L Jour 468 (468) 
(Low Bur). 

[11] Conviction for dacoity founded on a common 
object not charged is not sustainable. (Vol 11) 1924 
Mad 584 (584) : 25 Cri L Jour 396 (DB). 

[12] Theft.— Charge of stealing paddy from a cer- 
tain land must contain an accurate description of 
the land from which the paddy was stolen. (Vol 8) 
1921 Cal 605 (606)-: 25 Cri L Jour 524 (DB). 

[13] Criminal Conspiracy. — Indictment must in 
the first place charge the conspiracy. (Vol 3) 1916 
Cal 188 (194) : 16 Cri L Jour 497 : 42 Cal 957 (DB). 

[14] Charge need not contain names of all other 
conspirators. (Vol 20) 1938 All 498 (501): 35 Cri L, 
Jour 768. 

[15] In the nature of things charge of conspiracy 
would be vague if the defence expects the proof of the 
conspiracy to be included in the charge. (Vol 13) 
1926 Oudh 161 (165) : 26 Cri L Jour 1602. 

[16] Charge of conspiracy in respect of an agree- 
ment between several accused persons to cheat such 
members of the public as they could defraud by 
deceitful means is not bad. (Vol 13) 1926 Sind 171 
(173) : 20 Sind L R 18 : 27 Cri L Jour 243 (DB). 

[17] Accused may legally be charged merely with 
the offence of criminal conspiracy. (*24) 26 Cri L 
Jour 33 (40) (DB). 

[18] Charge need not state in all its details the 
actual specific acts that the conspirators are alleged 
to have agreed to do or cause to be done — In most 
conspiracies the agreements amongst the conspirators 
is of a general nature. (Vol 15) 1928 Rang 118 (123, 
124) : 6 Rang 6 : 29 Cri L Jour 555 (DB). 

[19] Gist of the offence of criminal conspiracy is, 
the agreement itself and where the object of the agree- 
ment is to do an unlawful act and not to do a lawful 
act by an unlawful means, it is sufficient to specify 
the unlawful object without specifying the means 
adopted hy all or any of the conspirators to gain that 
object. (Vol 14) 1927 Sind 161 (163): '28 Cri L Jour 
426 : 22 Sind L R 91 (DB) * (’09) 10 Cri L Jour 125 ‘ 
(127) (DB) (Cal). 

[20] Charge need not mention the exact date on 

which conspirator's entered into conspiracy. (Vol 2) 
1915 Lah 16 (47, 48) : 16 Gri L Jour 354; 1915 Pun 
Re No. 17 Or (DB),; - 

[21] Approximate dates as to when the conspiracy, 
began and ended will be enough — Exact dates not 
necessary — No objection to acts done by conspirators 1 
in pursuance of the conspiracy being enumerated. 
(Vol 21) 1984 Sind 57 (59, 61) : 28 Sind L R 119 : 35 
Cri L Jour 1337 (DB). 
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Words in Charge taken 224. In every charge words used in describing an offence 

; W mn*h- shall be deemed to have been used in the sense attached to them 
able, ’ s 1 respectively by the law under which such offence is punishable. 

[1SS2 — S. 224.] 

225. No error in stating either the offence or the particulars required to be stated 
Effect of errors. in the charge, and no omission to state the offence or those particulars, 

shall lie regarded at any stage of the ease as material, unless the accused was in fact misled 
by such error or omission, and it has occasioned a failure of justice. 

IllimlratwnH , 

(«) A is clinked under section 242 of the Indian Penal Code, with “having been in possession of 
counterfeit coin, having known at the time whon he became possessed thereof that such coin was counterfeit,” 
the word vt fraudulently” bo mg o unified in the charge. Unless it appears that A was in fact misled by this 
omission, the error shall noi be regarded as material. 

(■ b ) A is charged with cheating B, and tho manner in which he cheated B is not set. out in the charge, 
or is set out incorrectly. A defends himself, calls witnesses and gives his own account of the transaction. 
Tho Court may iufoi from thin that tho omission to set out the manner of tho cheating is not material. 

(e) A is charged with cheating B* and the manner in which Uo cheated B is not set out in the charge. 
There were many transactions between A and B, and A had no means of knowing to which of them the charge 
referred* and offered no defence. Tim Court may infer from such facts that tho omission to safe out the 
mannor of the cheating was, in the case, a material error. 

(d) A is charged with the murder of TChoda Baksh ou Iho 21st January 1882. In fact, the murdered 
person’s name was Haidar Baksli, and the date of the murder was tho 20th January 1882. A was never 
charged with any murder but one, and had hoard the inquiry before the Magistrate* which referred exclusively 
to the case of Haidar Baksh. The Court may infer from theso facts that A was not misled, and that the error 
in the charge was immaterial. 

(e) A was charged with murdering Haidar Baksh on the 20th January 1882, and Tvhoda Baksh (who 
tried to arrest him for that murder) on iho 21st January 1882. When charged for tho murder of Haidar 
Baksh, he was tried for the murder of Khoda Baksh. Tho witnesses prosout in his defence were witnesses in 
the case of Haidar Baksh. The Court may infer from this that \ was misled, and that the error was 
material. 

[1882— S. 225 ; 1872— S. 443.] 

Section 223 (contd.) 

[22] Offences against Public justice . — Under S. 20b, 

Penal Code, tho specification of tho fraudulent trans- 
fer is necessary. (’92) 16 Bom 414 (t24) (DB). 

[28] Miscellaneous. — Charge under S. 29*2 I P f j — 

Some attempt should be made to indicate in the 
charge in what respect exactly the book was obsceno. 

(Yol 19) 1932 Cal G51 (052, 658): 33 Cri L Jour 771 : 

60 Cal 201 (DB). 

[24] Contempt of Court — 'Formal charge is neces- 
sary. (Yol 13) 1926 'Rang 188 (190) : 4 Rang 257 : 27 
Cri L Jour 1241 (DB), 

[25] Charge under S. 4 (b) of Act G (YT.) of 1908 
(Explosive Substances Act) omitted to state that the 
accused were in possession of explosive substances or 
had them under their control “ unlawfully and 
maliciously” and secondly that it was the intent oi 
the accused to endanger lifo in British India — Hold, 
defect did not vitiate trial, (Vol 3) 1916 Cal 188 (192): 

16 Cri L Jour 497 : 42 Cal 957 (DB). 

1 7 . Act done by several persons m furtherance 
of a common intention. — [1] It is not essential that 
the words of S. 34, Penal Code, should be incorporated 
in the charge, although it is desirable that some 
reference should bo made to the common intention 
alleged against the accused and their confederates. 

(Yol 22) 1935 Rang 304 (308) : 36 Cri L Jour 1393 
PB). 

SECTION 225- — Note 1. 

[1] Where accused is not misled, defect in charge 
is not material. (Yol 29) 1942 Oudh 394 (395) : 43 Cri 
L Jour 721 * (Vol 28) 1941 Lah 214 (215) : ILR (1941) 

Lah 428 : 42 Cri L Jour 660 (DB) * (Yol 25) 1988 Cal 
195 (200): 39 Cri L Jour 417 (DB) * (Yol 25) 1938 Nag 
445 (446): 89 Cri L Jour 895: ILR (1939) Nag 180 


(DB) *’037) 1937 Mad W N 1331 (133 1) * (Yol 22) 1935 
Oudh 4S8 (189) : 36 Cri L Jour 1198 : 11 Luck 348 
" (Vol 2) 1915 Lah 16 (47, J8): 16 Cri L» Jour 354: 
1915 Pun Re No. 17 Or. (DB) *. (Yol 19) 1932 All 73 
(76): 33 Cm L Jour 373 * (Vol 12) 1925 Cal 603 (603, 
604} : 26 Cri L Jour 849 (DB) * (Yol 6) 1919 Pat 27 
(30): 4 Pat L Jour 71: 20 Cri L Jour 161 (FB) 
BYol 17) 1930 Rang 111 (117): 7 Rang 821: 31 Cri L 
Jour 337 * (Yol 12) 1925 Nag 147 (149) : 25 Cri L J 
1152. 

[2] Where accused is prejudiced, defect in charge 
is material. (Yol 25) 1938 Lah 828 (832): 40 Cri L 
Jour 371 * (’01) 8 Cal \V N 278 (285) (FB) * (’02) 15 
0 P L R 112 (118) *(’12) 13 Cri h Jour 125 (12G) (DB) 
(Mad). 

[3] The irregularity of clubbing together different 
offences instead oi. chafing them separately was 
curable under this section and S. 537 if the accused 
was not prejudiced. (Vol 25) 1988 P C 130 (135): 39 
Ori L Jour 452: 65 lad App 158: 32 Sind L R 476: 
ILR (1938) 2 Cal 295 (PC). 

[See also (Yol 27) 1940 Pat 608(604): 41 Cri L 
Jour 528 (DB) (Lumping together of three cases of 
cheating in charges under S. 420 Penal Code — But no 
prejudice caused to accused by irregularity — Sections 
225 and 537 euro defect) *(Vol 29) 1042 Mad 417 (418): 
43 Ori L Jour 807 (Incidents on four different dates 
mentioned in charge though attention of accused was 
drawn primarily to incident on one date — Held there 
was no prejudice).] 

[See however (Yol 29) 1942 Oudh 89 (92): 43 Cri 
L J153: 17 Luck 353 (Offence under S. 408 — Six 
different items embezzled mentioned but not the gross 
sum— Charge violates Ss 222 and 234 — Defect cannot 
be cured).] 
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[4] vThe Court should decide in each case whether the 
defect in the charge has misled the accused. (Vol 16) 1929 
Pat. 712 (714) : 30 Cri L Jour 891 : 9 Pat 642 (DB). 

[5] In considering the question whether the accused 
has been prejudiced in his defence by the defect in the 
charge, regard must be had to the fact that the objec- 
tion to the frame of the charge was not raised till a late 
stage in the proceeding. (Vol 22) 1935 Oudh 488 (488) : 

86 Ori L Jour 1198 : 11 Luck 343 © (’09) 9 Cri L Jour 
108 (112, 113) : 32 Mad 3 (DB) © (Vol 3) 1916 Cal 188 
{192) : 16 Cri L Jour 497 : 42 Cal 957 (DB) © (Vol 20) 
1983 Pat 488 (491) : 34 Cri L Jour 892. 

[6] The section is aimed at objections on the ground 
•of variance between the charge and the evidence : (’09) 

9 Cri L Jour 456 (484, 485): 32 Mad 384 (DB). 

[But see (Vol 3) 1916 All 60 (60): 17 Cri L Jour 411 
(411). (It is not sufficient to say that at the close of the 
evidence the accused knows what is alleged against 
him.)] 

[7] Where a charge expressed in vague terms has 
been understood in a certain sense and proceedings have 
gone on, on such basis, it is not thereafter open to the 
prosecution to contend that the charge means something 
•else. (’78) 2 Bom. 142 (145) (DB). 

[8] Where the guilt of the accused has been proved, 
he can be convicted notwithstanding that the charge 
■contains unnecessary allegations which the prosecution 
has not proved. (’67) 4 Bom H C R Cr 17 (22). 

[9] An error or omission to specify the common 
object of the unlawful assembly will vitiate tbe trial if 
the accused has been prejudiced in his defence by 
reason of such defect in the charge. (’07) 6 Cri L Jour 
446 (448, 449) (DB) (Lah) © (’06) 3 Cri L Jour 153 ■ 
{159) ; 33 Cal 295 (SB) © (Yol 9) 1922 Cal 191 (191) : 

24 Cri L Jour 355 (DB)© (Vol 11) 1924 Mad 584 (584): 

25 Cri L Jour 396 (DB). (Conviction for dacoity founded 
on a eommon object not charged is not sustainable.) 

[10] If the accused has not been prejudiced by reason 

of such error or omission, the defect is not a material 
one. (Vol 22) 1935 Oudh 488 (488); 36 Cri L Jour 1198: 
11 Luck 343 © (Vol 8) 1916 Cal 693 (705, 706) 16 
Cri L Jour 641 (DB) * (Vol S) 1918 Mad 350 
(350) :. 19 Cri L Jour 20G ©'(Vol 4) 1917 Pat 453 
{4SBJ ili Mi 1$ Cri L Jour 911 (DB) 

&£ 43$ '(43V- : 440): 26 Cri L 
Jour 567 (DB) © (Vol 5) 1918 Pat 257 (258) : 3 Pat L 
Jour 565 : 19 Cri L Jour 735 (DB) $ (Vol 14) 1927 Pat 
398 (400) : 6 Pat 832 : 28 Cri L Jour 769 (DB)©(Vol 5) 
1918 Nag 64 (65) : 20 Cri L Jour 760 © (Vol 20) 1938 
Oudh 19 (20): 8 Luck 199: 34 Cri L Jour 393© (Vol 3) 
1916 Cal 355 (355) : 17 Cri L Jour 92 (DB) © (Vol 17) 
1930 Mad 188 (189): 31 Cri L Jour 347© (Vol 15) 1928 
Bom 286 (287): 30 Cri L Jour 467 (DB)© (Vol 18) 1931 
Bom 520 (522) : 55 Bom 725 : 33 Cri L Jour 64 (DB). 

[11] Where the charge is to the effect that the 
accused is liable constructively under . S. 149- of the 
Penal Code the trial is pot necessarily vitiated because 

. the charge does not specify, or states erroneously the 
eommon object, in pursuance of whichtheact is alleged 
to have been done. (Vol 2) 1916 Lah 418 (422) : 16 Cri 
L Jour 669 : 1915 Pun Be Ho. 16 Or (DB). ; , .. 

[But, see (’12) 13 Gri L Jour 218 (219) : 39 Cal 781 
(DB).] _ • - •' ' 

[12] ; Charge of cheating defective byreason of.Magis- 
trate’s iailure to set out particular consequences by 
Virtue of whieh the deception became offence — Defect 
being material irregularity is not curable under, S. 225. 
{Vol 25) 1938 Lah 828.(832) : 40 Cri L Jour 371. 

,J [13J Accused charged under 8. 304, Penal Code, but 
tried under S. 302 —Held, illegality could not be cured 
S. 537, Criminal P.C. (Vol 22) 1935 Pat 431 (432, 
3®?; 66 Cri L Jour 1506 (DB). 


[14] Extortion — Charge of — Charge must state the 
amount alleged to have been obtained from each person 
and the nature of the extortion used against each. 
(Vol 3) 1916 AH 60 (60) : 17 Cri L Jour 411. 

[15] Charges under Ss. 397 and 395 — Held that the 
charges did not give the accused sufficient particulars 
of what they had to meet. (Vol 12) 1925 Mad 690 (691) : 

49 Mad 741 : 26 Cri L Jour 1513. 

[16] Where accused is charged with having beaten 
the complainant at a particular place and at a parti- 
cular time and the prosecution fails to establish that 
charge, the accused cannot on that evidence be convicted 
of having beaten the complainant at a different place on 
a different occasion. (Vol 11) 1924 Lah 616 (617): 25 Cri 
L Jour 471. 

[17] In the charge framed the manner of cheating 
was set out as follows : “By deceiving with false re- 
presentations and promises as well as by conduct.’ 
Held, the expression ‘used’ was too vague and so 
dangerously wide as might include almost anything. 
(Vol 12) 1925 Cal 603 (604) : 26 Cri L Jour 849 (D B). 

[18] Charge-sheet filed by police relating to offence 
on 18th May 1941 — Charge itself relating primarily to 
incident on 26th March 1941 — Sub-Inspector only 
witness in case referring to incidents other than that on 
18th May 1941, one of them being that of 26th March 
1941 — Accused questioned particularly with regard to 
incident of 26th March 1941 — Accused pleading 
guilty — Accused held not prejudiced by difference in 
charge and charge-sheet. (Vol 29) 1942 Mad 417 (418) : 

43 Cri L Jour 807. 

[19] Misjoinder of charges — Specific offences satis- 
factorily proved and corroborated — No miscarriage of * 
justice — Held irregularity was such that it could be 
and was cured under Ss. 225 and 537 by the finding 
that the accused had not been prejudiced. (Vol 25) 1938 r - 

*P C 130 (135) : 39 Cri L Jour 452 : 65 Ind App 
158 : 32 Siad L R 476 : X t R (1938) 2 Cal 295 (P O). 1 

[20] Charge of conspiracy containing words that acous- ; , 
ed agreed with each other “or” with others unknown, to 
commit offence — Held, accused could not have been 
misled and defect, if any, was not such as could not be 
sufficiently met by S. 225 or S. 537. (Vol 25) 1938 Cal 
195 (200) : 39 Cri L Jour 417 (DB). 

[21] Charge under S. 409, Penal Code, erroneous in 

respect of the date as well as place of payment— Nothing , 
in case to show that accused was misled — No prejudice , 
having resulted to the accused, error in the charge is 
immaterial and cannot affect legality of trial. (Vol 25) 
1938 Nag 445 (446) ; 39 Cri L Jour 895 :ILE (1939) 
Nag 180 (DB). . 

[22] Mistake or doubt as to particular weapons twl^ 
does not entitle accused to absolute acqmt^l^OqnvioMdn ; , 
for lesser offence instead Of, more serious offence is 
sustainable. (’37) {937 Mad W N 1331 (1384). ■ 

[23] Offence under S. 211, Penal Code, committed at , 

two piaces but only one slated Accused not misled in : 

defence— . His conviction, is 1 unaffected. (V ol 23) 1036 
3E*at,358 *{3®; £37 Qd D ,Jont / ; 

- [24] under, S. 411, Peiial Code, not specif ying 

particular articles possessed— But accused not prejudic- , 
ed by this— Defect is cured by S. 5S7, (Vol 22) 1935 , 
Oudh 475 (475, 476) : 36;Cri L Jour 1206. 

[25] Defamation — Plea that though there was' 
publication, there was no publication to the person*,;, 
mentioned in the charge is a highly technical plea- and"" 
the defect in the charge is* curable under S.5B7, (Vol 14) 
1927 Sind 58 (59) : 27 Cri L Jour 947. V 

[26] Omission to mention S. 34, Renal Code,by the 
application of which accused^ was, convicted, held/ not to, 
have caused any failure of justice* (Vol 2l) 1934 Lah 
227 (228) : 35 Cri L Jour 1386. 

348 & 349 A, M. 
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22S» TViien any person is cominiUed lor trln-I wiblioat n cnarge, or wi th an imperfect o 
-Proccduison co-.nvnt- erroneous charge, the Court, or, in the case of a High Court, the Clerk c 
went without 'charge or the CroTTU, may frame a charge or add ic or otherwise alter the charge, a 
with imperfect charge. ihte case may to, having regard to the rales contained in this Code as loth 
form of charges. 

lliust/a lions. 

(1) A is charged with the murder o 1 0 . A charge of abetting the murder of C may lie added or substituted. 

(2) A is charged with forging a valuable security under section 467 of the Indian Pena! Cede. A charge o 
fabricating false evidence under section 193 may be added. 

(B) A is charged with receiving stolen proporiy knowing it to be stolon. During the trial it incidental! 
appears that he has in his possession instruments for the purpose of counterfeiting coin. A charge under section 23i 
of the Indian Penal Code cannot be added. 

[1S82 — 8. 226; 1872— & 446.] 

SECTION 226— SYNOPSIS. 


1. Scope of the section. 

2. “Without a charge.’ 5 

3. “With an imperfect or erroneous charge.” 

1. Scope of the section. — [1] The present sec- 
tion is by wav of an exception to Ss. 19 3 and 194. 
(Yol 2) 1915 Sind 50 (50, 51): 16 Gri L Jour 573; 9 Sind 
L R 37 (DB). (The combined effect of 8 b. 226 to 231 is 
to confer a very wide jurisdiction upon the Court of 
Session.) 

[2] The Sessions Judge should before the commence- 
ment of the trial scrutinize the charges and amend 
them if necessary under this section. (Yol 32) 1945 
Lah 286 (290) : 47 Cri L Jour 269 : I L R (1946) Lah 
483 (FB) * (Yol 5) 1918 Mad 821 (822): 18 Cri L Jour 
346 (DB) * (Yol 13) 1926 Oudh 245 (248) : 27 Cri L 
Jour 57 (DB). 

[3] 'When the Sessions Judge finds the charges fram- 
ed by the committing Magistrate imperfect in any way, 
he should amend them under this section and not 
acquit the accused. (’S2) 8 Cal 450 (453) (DI3). 

[See however (Yol 15) 1928 Bom 475 (476): 30 Cri L 
Jour 191.] 

[4] The Sessions Judge can totally 3'ejeci a charge 
framed by the Magistrate and substitute a new charge 
in its place. (’82) 1882 All W N 165 (165). 

[See however (’37) 66 Cal L Jour 575 (570,577) (DB). 
(Depriving accused of right to trial by jury by mano- 
euvre of substituting a new charge is bad.)] 

[5] The Sessions Judge can add a charge to that 
framed by the committing Magistrate. (Yol 33) 1946 
Bom 183 (183) * (Yol 2) 1915 Sind 50 (51, 52) : 16 Cri 
L Jonr 573 : 9 Sind L B 37 (DB) * (Yol 11) 1924 Cal 
625 (626) : 26 Cri L Jour 5 (DB) * (Yol 11) 1924 Lah 
413 (414) : 24 Cri L Jour 177 £ (Yol 20) 1983 Oudh 
375 (377): 35 Cri L Jour 63. 

[See also { Yol 33) 1946 Sind 1 (6) : I L K (1945) Kar 
275 : 47 Cri L Jour 455. (Application for inclusion of 
charge e. g. abetment charge is to be made to trial 
Court,)] 

[But see (’86) 8 All 665 (667).] 

[6] An Assistant Sessions Judge, while cancelling the 
charge framed by the committing Magistrate and fram- 
ing a new charge, should not omit framing a charge for 
a more serious offence and frame the charge for a less 
serious offence, in order to acquire jurisdiction; and if 
he does so through a misapprehension of the evidence, he 
feils to exercise a, proper discretion in the matter. 

Yol 32) 1945 Cal 42 (44) : I L R (1944) 1 Cal 280 : 46 
Jrr L Jour 557 (DB) 

[7] The added charge need not be related to the 
niginal charge. (Yol 32) 1945 Lah 286 (291): 47 Cri L 
four 269: ILR (1946) Lah 483 (FB)*(Yol 2) 1915 Sind 
50 (51): 16 Cri L Jour 573 : 9 Sind L R 37 (DB)* (Yol 
&G) 1933 Oudh 375 (377) : 35 Cri L Jour 63. 

[But see (’04) 1 Cri L Jour 794 J (797) : 32 Cal 22 
S&JVol 7) 1920 Mad 131 (132): 21 Cxi L Jour. 57 (DB)] 


[8] Any action, under this section can be taken on! 
on the facts disclosed on evidence before the eommittin 
Magistrate. (Yol 32) 1945 Lah 286 (290) : 47 Cri ] 
.lour 269 : 1 L R (19 16) Lah 483 (KB) * (Vol 2) 19l; 
Sind 50 (51) : 16 Cri L Jour 573: 9 Sind L R 37 (DB 
* (’81) 3 Mad 351 (353) (DB). 

[9] An amendment or addition cannot he mad 
under this section on the basis of additional evidene 
taken by the committing Magistrate under 8. 219 afte 
commitment. (Yol 20) 1933 Mad 247 (250) : 34 Cri 1 
Jour 278. 

[10] The fact that in framing a single charge agains 
all the accused the Court of Session would be acting o 
evidence taken in the course of two different commit 
menl enquiries is no bar to framing a single charge 
(Yol 32) 1945 Lah 286 (289, 290): 47 Cri L lour26S 
ILR (1946) Lah 483 (FB). 

. [11] Where the accused are tried jointly without th 

charge being re-framed hut after the separate charge 
are read out and explained to the accused, the omissio 
to frame a single charge is only an irregularity eurabl 
under 8. 537. (Yol 32) 1945 Lah 286 (293): 47 Cri 3 
Jour 269: ILR (1946) Lah 483 (FB). 

[12] The power of the Sessions Judge to frame 
charge under this section is not fettered by the fact tha 
a complaint in respect of the offence has been dismisse 1 
by the Magistrate. (’92) 16 Bom 414 (424,427) (I)B). 

[13] The Sessions Judge cannot substitute a charge c 
adultery for one of rape framed by the Magistrate. (’02 
29 Cal 415 (416) (DB). 

[14] The Sessions Judge has no power under th 
section to order the Magistrate to re-draw the chargee 
(’76) 25 Suth W R Cr 17 (17) (1>B). 

[15] High Court remanded a ease for trial on certai 
charges to Sessions Court — Sessions Judge can amen 
the charges in his discretion. (’04) 1 Cri L Jour 79 
(796) : 32 Cal 22. 

[16] The evidence of witnesses who gave evidence h 
the preliminary inquiry and subsequently died may b 
admitted in the sessions trial where the Session 
Judge has framed additional charges. (’81) 7 Cal 42 (44 

(DB). 

[17] The Clerk of Crown cannot withdraw charge O) 
the ground that there is no evidence to go to jury - 
That can be done only by Court. (Yol 29) 1942 Bon 
212(214): 43 Cri L Jour 773 : 1 L R (1942) Bom 534 

2. “Without a charge.” — [1] A commitment unde 
S. 437 or S. 526 may Tie made without framing i 
charge. (’04) 1 Cri L Jour 275 (277): 27 Mad 54. 

[2] The expression applies to cases in which i 
charge has been framed by the committing Magistrate 
but there is no charge in respect of the offence whicJ 
the Sessions Judge may think the prisoner ought to b 
tried for. (’84) 8 Bom 200 (210) (D B). 

[But see (’86) 8 All 665 (667).] 

3. “With an imperfect or erroneons charge.* 
— [1] The word “imperfect” implies defeot inform 
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227. f l) Any Court may alter or add to any charge at any time before judgment is pro- 
Court may alter charge, Bounced, or, in the case of trials before the Court of Session or High 
Court, before the verdict of the jury is returned or the opinions of the assessors are expressed. 

(2) Every such alteration or addition shall be read and explained to the accused. 

[1882— S. 227: 1S72— Ss. 444, 445: 1861— S. 244.1 


Section 226 — Note 3 (contd.) 

(Vol 12) 1925 Oudh 158 (160) : 25 Cri L Jour 1162 

P B). 

[2] The expression covers an imperfection due to a 
misjoinder of charges. (’82) S Cal 450 (453) (D B). 

[3] The fact that the evidence recorded by the com- 
mitting Magistrate justifies an additional head of charge 
being included does not make the charge as framed 
imperfect or erroneous and the Sessions Court has no 
power under the section to add a charge. (’S6) 8 All 
665 (667). 

SECTION 227-SYNOPSIS. 

1. Scope. 

2. “Or add to.” 

3. “May” — Discretion of Court. 

4. Record of reasons. 

5. Time for alteration of or addition to charge. 

6. Amendment of charge after remand. 

7. Amendment by Court of Session. 

8. Application for alteration of charges. 

9. Amendment— How made. 

10- Examination of accused after amendment. 

11. Sub-section (2). 

12- Revision. 

1. Scope. — [1] The section applies to all Courts 
and is intended to apply to alterations or additions to 
charge during, the course Of trial. (Yol 20) 1933 Mad 247 
(250) : 34 Cri L Jour 278. 

[2] Alterations or additions must be based on facts 
disclosed by evidence recorded. (Vol 2) 1915 Sind 50 
(51) : 16 Cri L Jour 578 ; 9 Sind L B 37 (D B). 

[3] It is not necessary to amend charge and accused 
can be convicted of offence though he was not charged 
with it. (Vol 22) 1935 All 935 (937); 37 Cri L' Jour 247., 

[4] The word “alter” in theseetion includes power to 
withdraw charge. (’90). 1890 All W N 178 (178). 

t , 2. “Oradd toA^p] New charge may be added to 
original charge even if it be unconnected with the 
latter; ■ (Vol 1915 Sind 50 (51) : 16 Cri L Jour 573 : 
9 Sindh B S7 (D B) m (Vd 11) 1924 Cal 625 (626) : 
26 Cri L Jour 5 (D B). 

(But see (Vol 14) 1927 Sind 28 (34) : 21 Sind L B 
55 ; 27 Cri L Jour 1217 (D B>J 

3. “May” — Discretion of Court.— [1] Court has 
large discretion to 1 alter or to add to charge framed 
under the Code. (Vol 24) 1937 Bom 260 (261) '; I L R 
(1937) Bom 869: 38 Cri L Jour 850©(Yol 13) 1926 Bom 
255 (255) 27 Cri L Jour 496 (D B) © (Vol 18) 1931 
Oudh 73 (73, 74) : 32 Cri L Jour S30 (D B) © (Vol 1) 
1914 Low Bur 65 (123} ; 15 Cri L Jour 80: '7 Low Bur 
Bui 143 (F B). 

[2] Magistrate must be ever ready to- alter -or add to 
charge, or to refer case under S, 347. (Vol 14) 1927 Mad 
307 (308) : 28 Cri L Jour 164 ©(TO) 11 Cri L Jour 154 
(154, 155)' (B B) (Mad)©(Vol 11) 1924 Lah 718 (718) : 
26 Cri L Jour 420. , ‘ 

f [3} When, offence more aggravated than- one com- 
plained of is discovered, Court , should charge accused 
with the more aggravated offence, (Vol 16) 1929 Lah 
838 (839) : 30 Cri L Jour 957. 

' ... [4] Powers of Court under this section can be 
^exercised even if alteration of charge leads to discharge 
Stjury which has been sworn in and empanelled. 
§P 24) 1987 Bom 260. (261) : I L B (1937) Bom 369 : 
Jour 850. 


[5] The section does not warrant striking out of 
charge for curing illegality already committed and does 
not enable Court to proceed on those charges only that 
have been legally joined. (Vol 31) 1944 Bom 306 (309, 
310): I L R (1944) Bom 728 (DB) © (’07) 5 Cri L Jour 
94 (95, 96): 29 Mad 569 * (Vol 12) 1925 Mad 1065 
(1066): 26 Cri L Jour 1818. 

(But see (Vol 24) 1987 Sind 1 (2): 30 Sind L R 391: 
88 Cri L Jour 324 (29 Mad 569, dissented from.)] 

[6] Accused charged with more than three offences 
committed in a year — Trial in contravention of S. 234 
—Illegality could not be cured by striking out charges 
to reduce number to three. (Vol 31) 1944 Bom 306 (310): 
I L R (1944) Bom 728 (DB)©(Vol 9) 1922 Cal 401 (401): 
49 Cal 555 : 24 Cri L Jour 86 (D B) * (Vol 13) 1926 
Lah 193 (194): 27 Cri L Jour 793. 

[7] Charge properly framed but found groundless 
after evidence — Court is not prevented from striking 
out such charge. (’90) 12 All 551 (552) © (’82) 11 Cal 
85 (90) (DB)* (Vol 26) 1939 Pat 35 (36): 39 Cri L Jour 
997: 18 Pat 82 (DB). 

[8] Alteration or addition of charge must be for 
offence made out by evidence recorded in trial before 
Court. (Vol 16) 1929 Sind 250 (251, 252): 30 Cri L Jour 
1121 © (Vol 12) 1925 Cal 579 (580): 26 Cri L Jour 302 
(3> B). 

[i See (’81) 3 Mad 351 (352, 353) (D B).] 

[9] Sessions Court cannot amend and add to charges 
with regard to matter not covered by indictment, f 04) 1 
Cri L Jour 794 (797): 32 Cal 22. 

. [10] Persons committed for murder of 4— Sessions 
Judge acquitting them- cannot add and convict on 
charge of causing grievous hurt to B, (Vol 7) 1920 Mad 
131 (132): 21 Cri L Jour 57 (DB) © (TO) 11 Cri L Jour 
131 (133) (D B) (Lah). 

[11] In absence of complaint charge cannot be altered 
into charge for offence which requires such complaint. 
(’02) 29 Cal 415 (416) (DB). 

[See also (VoU2) 1925 Lah 631 (682): 6 Lah 375: 
27 Cri L Jour 769 (D B).] i 

[12] Adding serious charge after defence evidence is 
heard and proceeding with case without allowing 
further time to accused is not sound exercise of discre- 
tion. (’02) 6 Cal W N 72 (78) © (’07) 5 Cri L Jour 164 
(167): 31 Bom 218 (D B)©(’09) 9 Cri L Jour 226 

33 Bom 221 (DB). ] 

[13] Charge of eompoundable offence— Parties file 
compromise— Court should not frame charges after 
application for compromise. (V bl 1) 191,4 Lah 561 (563): 
16 Ori L Jour 81; 1914PunBeNo,29 Cr (EB) * (’99) 
3 Cal W N 548 (550}. 

4. Record of reasons,— [1] Sessions Judge altered 
-charge under S.- 395y Penal Code, .to one of robbery, 
without assigning reason-*— Held . that this should not. 
have been done. (T2) 13 Cri L Jour 127 (128) (D B) 
(Cal). . 

5. Time for alteration of or addition to charge. 

—[1] The words “return of the verdict” in the section 
mean return of final verdict which Judge must finally 
record. (’84), 8 Bom*200 (211) (SB),© (’74) 21 Sufh W 
B Or 1 (2) (D B). . . 

6. Amendment of charge after remand.— £1] 
Court can after remand by superior Court," amend 
charge, and remand order cannot fetter this power, (*04} 
1 Cxi L Jour 794 (796}: 32 Cal 22 © (’99) 26 Cal 560 
(563) (DB). 
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228. If the charge framed or alteration or addition made under section 226 or section 227 i 
When trial may proceed such that proceeding immediately with the trial is not likely, in th 
immediately after alteration, opinion of the Court, to prejudice the accused in his defence or th 
prosecutor in the conduct of the case, the Court may, in its discretion, after such charge or alteratio* 
or addition has been framed or made, proceed with the trial as if the new or altered charge ha< 
been the original charge. 

[1882 — 8. 228; 1872— & 447; 1861—8. 2-45.] 


229. If the new or altered or added charge is such that proceeding immediately with the tria 
When new trial may he is likely, in the opinion of the Court, to prejudice the accused or th 
directed , or trial suspended, prosecutor as aforesaid, the Court may cither direct a new trial o 
adjourn the trial for such period as may be necessary. 

[1882— S. 229; 1872— S. 448; 1861— S. 246.] 

280. If the offence stated in the new or altered or added charge is one for the prosecution c 
Stay of proceedings if pro - which previous sanction is necessary, the case shall not be proceede 
secution of offence in altered with until such sanction is obtained, unless sanction has bee 
charge require previous sanction. a i re ady obtained for a prosecution on the same facts as those o 
which the new or altered charge is founded. 

[1882— a 230; 1S72— S. 450.] 


Section 227 ( contd ,) 

7. Amendment by Court of Session. — [1] Order 
of Sessions Judge directing Magistrate to hold further 
inquiry into more serious charge than that for winch 
committal was made is illegal. (Yol 32) 1945 Mad 424 
(425): 47 Cri L Jour 230: ILB (1946) Mad 136. 

[2] Withdrawing proved charge and substituting 
another to deprive accused of trial by jury is improper. 
(Yol 13) 1926 Tat 253 (254): 5 Pat 238: 27 Cri L Jour 
512 (DB). 

8. Application for alteration of charges.— -[1] 
Application for alteration of or addition to change should 
be made early. (Yol 20) 1933 Cal 598 (598): 34 Cri L 
Jour 836 (D 13). 

[2] Orders on application for alteration of or addition 
to charge should be passed at the same time and not be 
postponed. (’92) 16 Bom 414 (426) (DB). 

[3] Court may refuse to entertain application for 
amendment of charge if made at late stage of case. (Vol 
15) 1928 Bom 475 (476): 30 Cri L Jour 191. 

9. Amendment — How made. — [1] Magistrate 
amending charge, should not write over original charge 
but should leave it on file and should write new charge 
separately and correctly date it. (Yol 2) 1915 Low Bur 
102 (103): 16 Cri L Jour 2. 

10. Examination of accused after amendment. 
— [1] Court is not bound to re-examine accused after 
alteration of charge under this section. (Yol 10) 1923 
Mad 609 (615): 46 Mad 449: 24 Cri L Jour 547 (FB)* 
(Yol 9) 1922 Pat 893 (394): 1 Pat 54 : 23 Cri L Jour 
146 (D B). 

[2] Court is not bound to re-examine accused even 
if some witnesses are recalled under S. 231 after altera- 
tion of charge. (Yol 9) 1922 Pat 393 (394): 1 Pat 54; 23 
Cri L Jour 146 (DB). 

11. Sub-section (2). — [1] If alteration is notread 
and explained to accused and he is prejudiced in his 
defence, conviction is illegal. (Yol 13) 1926 All 227 
(227): 27 Cr LJ 152*(’75) 28 Suth W E Cr 59(59)(DB). 

[2] Counsel of accused asked whether he wanted new- 
trial— He did not want it — Accused held not prejudi- 
ced by omission of Judge to read and explain alteration 
in charge. (’84) 8 Bom 200 (212) (DB). 

[3] Accused should not be called upon to meet addi- 
tional charges without notice nor should be convicted 
under charges different from those which he was called 

1 upon, to meet. (*01) 3 Bom L E 675 (676) (D B) $ (Vol 

1914 Cal 663 (663): 41 Cal743: 15 Cri L Jour 190 
;;0B)« (Yol 16) 1929 Bang 256 (256); 30 Cri b Jour 


990: 7 Rang 316 * (’23) 21 Cri L Jour 119 (119, 121 
(DB) (Cal)© (Vol H) 1921 Pat 496 (497): 22 Cri L Joi 
485 (DB). 

[See (Yol 19) 1932 Pat 215 (216): 33 Cri L Jour 86 
11 Pat 523 (DB) * (1900) 3 Oudh Gas 314 (315, 316) 

12. Revision.— [3] Trial Court’ refused to alt- 
charge on ground that re-easting of charges wou 
embarrass jury and prejudice accused i n his trial- 
Reason not capricious or involved no disregard of leg: 
principles— High Court would refuse to interfere ' 
appeal or revision. (Vol 34) 1927 Sind 28 (30, 35): i 
Bind L E 55: 27 Cri L Hour 1217 (D B), 

[ 2J Alteration in charges occasioning failure of justi 
— Court of revision may interfere. (Yol 18) 3931 Mt 
439 (440): 32 Cri L Jour 756. 

Section 228 — Note 1 

[l’l Different charges laid against two uccused- 
Chavges amended later and accused charged with san 
offence— Hey they could bo said to be tried for san 
offence within 8. 30. Evidence Act and confession 
one of co-accused could bo considered against othe 
(’74) 11 Bom H C B 278 (279, 280). 

[2] Amended charge repeats substance of origin 
charge— Question of prejudice to accused cannot ark 
(Yol 31) 1944 Sind 1 (14): I L B (1943) Kar 449 : < 
Cri L Jour 471 (FB). 

Section 229 — Note 1 

[1] Retrial can be directed by the trying Cou 
itself and there is no need to refer the case to the Hi£ 
Court for this purpose. (Vol 24) 1937 Sind 1 (2) : : 
Sind L R 391 : 38 Cri L Jour 324 (DB). 

[See also (Yol 25) 1938 Cal 258 (261): I«LR (1938) 
Cal 588 : 39 Cri L Jour 596 (DB.)] 

[2] Where it is doubtful whether proceeding imm.ee 
ately with tiro trial will prejudice the accused, tl 
Court must lean in favour of holding that such pi 
cedtire will prejudice the accused. (’69) 6 Bom H C 
Cr 76 (81) (D B). 

[3] Where the accused has not been given a prop 
opportunity of defending himself against the alter 
charge, the proceedings can be set aside and a retri 
ordered. (’99) 1899 All W N 39 (40) (DB), 

Section 230 — Note 1 

[1] Where a charge is amended or a new charge 
flamed and the new or altered charge relates to i 
offence, for the prosecution of which previous sancti 
is necessary, the trial cannot be proceeded with till su< 
Sanction is obtained. (Yol 10) 1928 Lah 260 (261) : 
Lah 440 ; 23 Cri L Jour 709. 
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231. Whenever a charge is altered or added to by the Court after the commencement of the 
Recall of witnesses when trial, the prosecutor and the accused shall be allowed to re-call or re- 

Charge altered . summon, and examine with reference to such alteration or addition, any 

witness who may have been examined, and also to call any further witness whom the Court may 
think to be material. 

[1882— S. 281; 3872— S. 449; 1861-S. 247.] 

232. (l) If any Appellate Court, or the High Court in the exercise of its powers of revision 
Effect of material error . or 0 f its powers under Chapter XXVII, is of opinion that any person 

convicted of an offence was misled in his defence by the absence of a charge or by an error in the 
charge, it shall direct a new trial to be had upon a charge framed in whatever manner it thinks fit. 

( 2) If the Court is of opinion that the facts of the case are such that no valid charge could be 
preferred against the accused in respect of the facts proved, it shall quash the conviction. 

Illustration. 

A is convicted of an offence, under section 196 of the Indian Penal Code, upon a charge which omits to state 
that he knew the evidence, which he corruptly used or attempted to use as true or genuine, was false or fabricated. 
If the Court thinks it probable that A had such knowledge, and that he was misled in his defence by the omission 
from the charge of the statement that he had it, it shall direct a new trial upon an amended charge ; but, if it 
appears probable from the proceedings that A had no such knowledge, it shall quash the conviction. 

[1882— S. 232; 1872— S. 451.] 


Section 230— Note 1 (contd,) 

[2] Where sanction has already been obtained for a 
prosecution on the same facts as those on which the new 
or altered charge is founded, fresh sanction is not 
necessary. (’03) 30 Cal 905 (908) (DR) * (Vol 7) 1920 
Lah 367 (869, 370) 1 1919 Pun Re No. 31 Cr : 21 Cri L 
Jour 2B0 (DB)*(’79) 4 Cal 712 (713) (DB). 

[3] Where the facts on which the new or altered 
charge is founded are not the same as those on which 
the sanction was based originally, a fresh sanction is 
necessary. (Vol 13) 1926 Rang 169 (171) : 4 Rang 131 : 
27 Cri L Jour 1075 (DB)*(Vol 11) 1924 Pat 377 (379) : 
24 Cri L Jour 478. 

Section 231 — Note 1 

[1] The section is mandatory and the Court is bound to 
allow the prosecution and accused to recall and examine 
any witness who may have been already examined. 
(Vol 19) 1932 Cal 486 (487) : 3$ Cri * L Jour 265 
(DB)*(Vol 14) 1927 Pat 398 (409) :6 Pat 832 : 28. Cri 
L Jour 769 (DB)*(Vol 11) 1924 All 665 (665, 666) : 25 
CJriL Jour 798, ; 

; [2] The right is not confined to the witnesses on 
whose evidence the alteration »in or addition to the 
charge may be based. (Vol 13) 1926 Lah 60 (61) : 26 
Cri L Jour 1497. 

[3] The right of the prosecution and the accused is an 
absolute one and does not depend on the question 
whether the examination of the witnesses is necessary 
to avoid prejudice in the conduct of the ease. (Vol 16) 
1929 Mad 200 (201) ; 52 Mad 846 : 80 Cri L Jour 223 
* (Vol 19) 1932 Cal 486 (486, 487) : 33 Cri L Jour 265 
(DB). 

[4] No application made for the re-calhng of any 
witnesses and their exmination — It cannot be sub- 
sequently complained that the examination was not 
allowed. (Vol 27) 1940 Pat 355 (359).: 41 Cri L Jour 961: 
19 Pat 413 (DB) * (Vol 17} 1930 All 215 (2l6) : 52 All 
455 : 32 Gri L Jour 22. 

[5] A request to summon a fresh witness can only be 
refused on the ground that the evidence of the 
witness is not thought by the Court to be material. 
(Vol 27) 1940 Pat 355 (359) : 41 Cri L Jour 931 ; 19 
Pat 413 (DB)* 

[6] Even where a charge is amended under the direc- 
tion of the High Court,, the Court is bound to allow the 
examination. (Vol 8) 1921 Cal 605 (606) : 25 Cri L Jour 

m (db). 

&.I71 Where in the course of a trial the Magistrate 


alters the charge and decides to commit the case to the 
sessions under S. 347, this section has no application. 
(Vol 18) 1931 All 434 (435);53 All 692:32 Cri L Jour 849. 

Section 232 — Note 1 

[1] Where a person is convicted of an offence, and 
the Appellate Court or the High Court is of the opinion 
that he has been misled in his defence by the absence of 
a charge or by an error in the charge, a re-trial may be 
ordered on an amended charge. (Vol 29) 1942 Pat 143 
(144) : 43 Cri L Jour 134* (Vol 3) 1916 Lah 52 (53):17 
Cri L Jour 454 : 1916 Pun Re No. 33 Cr (D B) * f0$) 

7 Cal W N 301 (303, 304)* (Vol 9) 1922 Lah 135 (136, 
137) : 23 Cri L Jour 5* (’02) 29 r Cat 481 (482) (D B). 

[See (Vol 3) 1916 Mad 1222 (1222):16 Cri L Jour 737 
(DB).] 

[See also (Vol 10) 1923 Pat 1 (4) : 23 Cri L Jour 825 : 

2 Pat 134 (S B)J 

[2] Where an accused is charged with one offence and 
convicted of a different oSence without a charge being 
framed in Tespeet of it, a re-trial can be ordered if it is 
found that he has been misled in his defence by the 
absence of a charge. (’12) 13 Cri L Jour 593 (594) : 40 
Cal 168 (D B)* (Vol 11) 1924 Mad 584 (584, 585) : 25 
Cri L Jour 396 (D B)* (Vol 1) 1914 Cal 663 (663) ; 41 
Cal 743 : 15 Cri L Jour 190 (D B)* (’09) 9 Cri L Jour 
406 (406) (D B) (Mad)*(Vol 14) 1927 All 75 (75, 76):27 s 
Cri L Jour 1351 * (Vol 14) 1927 Rang 32 (32): 4 Bang 
355 : 27 Cri L Jour 1360* (’90) 1890 Rat 529 (530). r ’ : 

[3] Where a charge is framed in the alternarive form • 
in a case in which the Code does not authorise the 
charge to be framed in such a form and the accused is 
thereby misled into pleading guilty to one of the offences 
instead of pleading not guilty *to both the charges, a 

1 re-trial may be ordered. ( r B6) 10 Bom 124 (129, 130) 
(DB). , ; 

[4] Previous conviction of the ^accused intended to be 
used for the purpose of enhancing the sentence— Charge , 
omitting to specifically- allege the previous conviction — 
Accused on conviction, awarded higher punishment' — 
Sentence is liable to be reduced on appeal. (’11)12 Cri L 
Jour ,238 (234). 

[5] Accused not misled in his defence by the absence 
of the charge or the error in the charge — Defect in the 
proceedings does not afford sufficient ground for ordering 
a re-trial. (VoL29) 1942 Sind 102 (102): 43 Cri L Jour 
799 : 1 L R (1942) Kar 112 * (Vol 4) 1917 Mad 687 
(688) : 17 Cri L Jour 384* (Vol 16) 1929 Pat 712 (714): 

9 Pat 642 : 30 Cri L Jour 891 (D R)* (Vol 19) 1932 Pat 
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Joinder of Charirj'i. 

233. For every distinct offence of v*hich any person is accused Lbero shall be a separai 
Separate chcinjcs for cnarge, every such, chaise snail es itiGu scpai LoBiy s except the cast 
distinct oj fences. " mentioned in sections 23-1, 235, 206 and 230. 

Tllnsiretion. 

1 is accused ol a theft on one occasion, and oi causing grievous buri on another occasion. A must i 
separately charged and sepnrateiy ivied Tor the theft and causing grievous hurt. 

[1882— S. 233; 1372— S. 452; 1381— S. 241.] 


Section 232 — Note 1 (contd.) 

215 (216) : 11 Pat 523 : 33 Cri Tj Jolil- 86 j (DU) © (Vol 
11) 1924 Bom 502 (503) : 40 Born Hi: 2G Cri L Jour 
1000 (D B)© (Vol 16) 1929 Bah 867 (807): 30 Cri L Jour 
702 © (Vol 19) 1932 Cal 101 (462) : 59 Cal 115.33 Cri L 
Jour 549 © (Yol 5) 1918 Bali 397 (400): 1917 Pun He 
No. 29 Cr: 18 Cri Tj Jour h75 (D B)©(Yol IS) 1931 Mad 
225 (227); 32 Cri B Jour 753 © (Yol 38) 1931 Cal 410 
(413): 58 Cal 1303: 32 CrL L Join* 844 (1) B). 

[6] The fact that the accused was defended by a 
pleader who did not raise any objection to the proceed- 
ings is a factor to be considered while determining the 
question of prejudice to the accused. (’86) S All 665 (66H)© 
(Yol 7) 1920 All »72 (73) : 21 Cri L Jour 410 © (Vol 2) 
1915 Sind 50 (52) : 16 Cri L Jour 573: 9 Sind L R 37 
<D B). 

’ [7] Re-trial must be from the point at which the 
irregularity occurred and not from tho very beginning. 
(Yol 29) 1942 Sind 102 (103) : I L R (1942) Kar 112 : 
43 Cri L Jour 799 © (Yol 12) 1925 Nag 147 (149) : 25 
Cri L Jour 1152. 

[8] Where punishment already suffered by the accused 
was sufficient, the Court, held, would decline to make an 
order for re-trial. (’02) 29 Cal 481 (482) (D B). 
SECTION 233 — SYNOPSIS. 

1. Joinder of charges and joint trials. 

2. Scope and object of the section. 

3. Distinct offences— Illustration. 

4. Separate charges. 

5. Non-compliance with the section. 

6. Counter-cases. 

1. Joinder of charges and joint trials. — [1] The 
object of exception is to avoid trouble to witnesses and 
also to combine into one trial offences in which evidence 
would overlap. (’08) 8 Cri B Jour 191 (195) : 1 Sind L R 
73 (D B) © (Yol 12) 1925 Mad 690 (697): 49 Mad 74 ; 
26 Cri L Jour 1513. 

[2] The sections coming under the exception are, so 
framed as to minimise the danger of prejudice to the 
accused by the joining together of more than one offence 
in the same trial. (Yol 3) 1916 Mad 550 (552): 16 Cri L 
Jour 328 (D 33). 

[3] Of these exceptions, 8s. 234, 235 and 236 apply to 
cases where one person may be dealt with’at one trial for 
more than one offence, while S. 239 applies to the trial 
of more persons than one jointly. (Vol 1) 1914 Low Bur 
263 (264): 7 Low Bur Rul 272:16 Cri L Jour 44 (DB)© 
(Vol 8) 1921 All 246 (247): 22 Cri L Jour 657 (D B) © 
(’08) 8 Cri L Jour 11 (13): 4 Nag L R 71. 

[4] The principles as to joinder of charges and joint 
trial of accused persons embodied in Ss. 238 to 289 are 
applicable to the trial of even summons cases. (’05) 2 
Bri L Jour 739 (744): 3 Low Bur Rul 52 (F B) © (Yol 
1) 1914 Cal 603 (606) : 41 Cal 694: 15 Cri L Jour 73 
(D B) © (»12) 13 Cri L Jour 124 (124) (Mad) © (Vol 19) 
1932 Mad' 497 (500) : 33 Cri L Jour 589. 

[5] The principles- as to joinder of charges and joint 
trial of persons apply to inquiries under 8. 107. (’04) 1 
Cri L Jour 58 (60) (D B) (Cal). 

*[6J No objection can be taken to the commitment on 
ftp count of any misjoinder of charges or joint inquiry. 
<VoB29) 1942 Bom 212 (213); 43 Cri L Jour 773: 1 L R 


(1912) Bom 5:n*(’02) 26 Mad 592 (594) (DC). (It Is ope 
to the Sessions Judge to try tho accused .separately ) > 
(1900) LS10O All W N 20(i (200). (I>o.)*('05) 2 Cn L Joi. 
•132 (i (P I!) (Bom) * (Vol (i) 1010 Mad 390 (191 
20 Cri I. Jour 51 1 (1) ]’>)* (Vol 10) 1020 Nag 207 (287' 

30 Cri Tj .! our 401. 

[7j It is the multiplicity of charges which vitiates tb 
trial and prejudices the accused in his defence and n< 
the number of offences he is convicted of. (Vol 33) 194 
Sind 23 (24, 25) : 47 CrL L .Torn- 512: I L It (1915) Ka 
100 (1) T5)* (Vo! 33) 1938 Sind 171 (173):39 Cri Xj Jou 
890 : I Xj It (1939) Kar 201 (D I!). 

[See aZso (Vol 25) 1938 P O 130 (133, 134): 39 Cri 1 
.Tour 452 : 1 Ti It (103.8) 2 Cal 295 : 05 Ind App 158: 3 
Sind L R 470 (I* C)-l 

[8] Magistrate finding that framing charges again; 
all accused will result in misjoinder of charges — He cai 
direct new trial in respect of some of them and need no 
frame charges against them. (Vol 25) 1938 Cal 258 (261) 

I L R (1938) 1 Cal 588: 39 Cri L .Tour 596 (D B). 

[See also (Vol 23) 1936 Rang 174 (475):3S Cri L Jou 
1S3 (D B).] 

2. Scope and object of the section.— [1] Th 
provisions of this section are mandatory. (’12) 13 Cri I 
Jour 593 (593) : 40 Cal 168 (I) B) *(Vol 12) 1925 Ca 
341 (345) : 52 Cal 253: 20 Cri L Jour 487 (D B) * (Vo 
8) 1921 Pat 291 (292): 21 Cri Tj Jour 619 (1) 15). 

[2] The provisions of this rule must be strictly applied 
(Vol 8) 1921 All 246 (247): 22 Cri L Jour 657 (D B) 4 
(Vol 3) 1916 Mad 110 (113) : 39 Mad 527 : 16 Cri I 
Jonr 593 (F B) * (’03) 1903 Pun Ko No. 17 Cr, p. ii 
(40). 

L3] Separate trial is the rule and joint trial th( 
exception. (Vol 10) 1923 All 88 (88):24 Cri L Jour 1-554 
(Vol 10) 1923 All 120 (126) : 45 All 223: 2d Cr Xj J 149 

[4] The exceptions must bo strictly construed aud ap- 
plied so as not to defeat the right of independent trial 
conferred by this seotion. (Vol 5) 1918 Pat 168 (169, 170): 
3 Pat L Jour 124 : 19 Cri L Jour 673 (1) B) # (Vol 7) 
1920 Pat 230 (231): 5 Pat Tj Jour 11 : 21 Cri L Jom 
161 (D B) * (Vol 4) 1917 All 404 (404): 38 All 467 : 18 
Cri L Jour 47 (D B)*('13) 14 Cri L Jour 116 (117) (DB) 
(All) * (’05) 2 Cri L Jour 34 (36) : 1905 Pun Re No. 2 
Cr (D B). 

[5] The section has been enacted for the benefit of 
the aecused. (’05) 2 Cri Tj Jour 34 (36) : 1905 Pun Re 
No. 2 Cr (D B). 

[6] Separate charge for every distinct offence and 
separate trial for every such charge are required for the 
following reasons: 

(a) To notify accused of the! charges he has to meet. 

(Vol 3) 1916 Cal 693 (697): 16 Cri L Jour 641 (D B). ■ 

(b) To avoid, embarrassment to the accused and the 
J udge and also to eliminate the possibility of his being 
prejudiced. (’85) 7 All 174 (177) (F B)* (Vol 8) 1921 
All 19 (21) : 22 Cri L Jour 641* (’91) 15 Bom 491 (497) 
(D B) * (Vol 3) 1916 Mad 550 (552): 16 Cri L Jour 323 
(D B) * (Vol 26) 1939 Bom 129 (143):40 Cri L Jour 579 
(D B) * (’03) 2 Low Bur Rul 10 (12) * (Vol 12) 1925 
Mad 690 (697) : 49 Mad 74: 26 Cri L Jour 1513. 

[See (Vol 26) 1939 Mad 59 (59): 40 Cri L Jour 211 
(DB)].- 
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Section 233— -Note 2 ( cofttd,) 

[7] This section applies not only to original trials but 
also to an Appellate Court in altering a finding under 
S. 423. (’05)2 Cri L Jour 694 (695): 1905 Pun Re No. SB 
Or. 

[8] The section applies also to an appellate Court 
altering the finding in the trial of two appeals arising 
out of two separate cases, (Yol 15) 1928 Cal 230 (230, 
231) : 29 Cri L Jour 512 (DB). 

3. Distinct offences — Illustration [1] “Distinct 

offence” in the section means, offences which have no 
connexion with each other. (Yol 26} 1939 Bom 129 
(138) : 40 Cri L Jour 579 (DB) © (Yol 26) 1989 Cal 32 
(33) : 40 Cri L Jour 290 (DB) © (Yol 3) 1916 Cal 693 
(705) : 16 Cri, L Jour 641 (DB). 

[2] The following are illustrations of distinct offences: 

(a) Offences falling under different sections of the 
-same penal enactment. (’41) I L R (1941) All 36 (38). 
(Offences falling under different sections of Penal Code.) 
©(YoL 27) 1940 Pesh 10 (11) : 41 Cri L Jour 543. (Do.) 
©{Yol 26) 1939 Bom 129 (138): 40 Cri L Jour 579 (DB). 
(Do.) © (Yol 26) 1939 Cal 82 (33) : 40 Cri L Jour 290 
(DB). (Do.)©(Yol 20) 1933 Mad 434 (434): 34 Cri L Jour 
1183. (Do.)*(’08) 8 Cri L Jour 497 (502, 504) : 4 Low 
Bur Rul 294 (FB). (Do.) ©(’02) 15 C P L R Cr 53 (54). 
(Do.)©(Vol 20) 1933 Lah 512 (512) : 34 Cri L Jour 402 
(DB). (Do.)©(Yol 18) 1931 Oudh 86 (87) : 6 Luck 441 : 
-32 Cri L Jour 540. (Do.)©(Yol 1) 1914 Lah 455 (456) : 

1914 Pun Re No. 20 Cm 15 Cri L Jour 172. (Offences 
tailing under different sections of a special Act.) © (’10) 
11 CriL Jour 211 (212) (Lah). (Do.) ©(Yol 18) 1931 AH 
705 (705, 706) : 32 Cri L Jour 1031. (Do.) © (Yol 24) 
1937 Nag 188 (189) : 38 Cri L Jour 542 : I L R (1939) 
Nag 297. (Do.) 

(b) Offences falling under different penal enactments. 
(Yol 20) 1933 Lah 231 (231, 232) : 34 Cri L Jour 637.« 
(Offences falling under Penal Code and some other 
special or local law.) ©(’10) 11 Cri L Jour 293(294) (DB) 
(Mad). (Do.) ©(Yol 21) 19S4 Oudh 457 (459): S5 Cri L Jour 
1417 10 Luck 235 (DB). (Do.) © (’02) 29 Cal 385 (386) 
(DB), (Do.) ©(Yol 15) 1928 Lah 34 (35) ; 29 Cri L Jour 
521. (Do,)©(Yol 5) 1918 Lah 148 (14$) : 1917 Pun Re 
No. 44 Cr : 19 Cri L Jour 100 (DB). (Do.) © (Yol 29) 
1942 Oudh 462 (403) : 43CriLJour 912. (Offences 
falling under different special Acts.) 

. £Seehowever(¥0123} 1930 Cal 686 (687) : 38 Cri L 
lour 1 (DB). (Held, offence under S. -283, Penal Code, 
of creating obstruction in river bed by extending a tank 
and making banks and offence under S. 76B, Bengal 
Embankment Act, are not distinct offences within the 
meaning of S, 403.)] 

(c) Offences committed on different occasions, though 
under the same section. (Yol 31) 1944 Cal 224 (227) : 
45 Cri L Jour 666 : I L R(1944) 1 Cal 398 (DB)©(Yol 
30) 1943 Cal 564 (564, 565): 45 Cri L Jour 12S©(Vol27) 
1940 Mad 509 (510) : 41 Cri L Jour 581 (DB) ©(Yol 26) 
1939 Bom 129 (138) : 40 Cri L Jour 579 (DB)©(Yol 24) 
1937 Sind 304 (304) : 32 Sind L R 30 : 39 Cri L Jour 
59 (DB) © (Yol 5) 1918 All 399 (400) : 40 AH 565 ; 19 
Cri L Jour 907©(Yol 11) 1924 AH 316 (317): 46 AH 54: 
25 CriL Jour 466©(Yoi 19) 1932 BOm 277(27$):* 38 CriL 
Jour 699 (DB)©(YoI 15) 1928 Lah 637 (637) :10 Lah 158: 
29 Cri L Jour 737©(YoI 19) 1932 Lah 615 (615): 34 Cri 
L Jour 458©(Yol 3) 1916 Mad 762 (763): 1$ Cri L Jour 
717©(’97) 11 C P L R Cr 6 (7). (Abduction of each-girl 
is -a distinct offence.) © {’97)1 Oudh Oas 4 (7). (Kidnap- 

.. ping.)©(Vol 9) 1922 Oudh 250 (251): 25 Oudh Gas 151: 
23 Cri L Jour 687 ©(Yol 8) 1921 Pat 291 (291) ; 21 Cri 
L Jour 619 (DB)©(Yol 20) 1933 Pat 488 (489): 34 Cri L 
JOur 892©(’26) 27 Cri L Jour 872 (873) (DB) (Sind). 

(d) Offences against different persons. (Yol 26) 1939 
Cal 32 (33): 40 Cri L Jour 290 (DB)©(’04) 1 All L Jour 
&25n. (225 k)©(’Q 4) 1 Cri L Jour 364 (364): 26 All 195© 


(’26) 27 Cri L Jour 872 (873) (DB) (Sind) ©(Yol 9) 1922 
Oudh 250 (251) : 25 Oudh Cas 151 : 23 Cri L Jour 687 
© (Yol 3) 1916 Cal 693 (699, 706) : 16 Cri L Jour 641 
(DB). 

[3] Following offences of the same kind committed 
on one occasion though consisting of parts are not dis- 
tinct offences but are to be treated as constituting only 
one offence. 

(a) The theft of several articles from one person or 
more at the same time. (Yol 23) 1936 Rang 94 (95): 87 
Cri L Jour 530 © (Yol 13) 1926 Nag 89 (90) : 26 Cri L 
Jour 1495 ©(Yol 7) 1920 Cal 571 (573) : 21 Cri L Jour 
682 (DB). 

(b) The receiving of stolen property belonging to 
different owners or the gains of different thefts but re- 
ceived at the same time. (Yol 10) 1923 All 547 (547, 
548) : 45 All 485 : 24 Cri L Jour 632 (DB) © (Vol 10) 
1923 Cal 557 (558) : 50 Cal 594 : 24 Cri L Jour 707 
(DB) © (’89) 1889 Pun Re No. 26 Cr, p. 85 (86) (FB)© 
(Yol 21) 1934 Pat 483 (485): 13 Pat 161: 36 Cri L Jour 
342 (DB). 

(c) The making of any number of false allegations in 
one statement. (’09) 10 Cri L Jour 150 (154) : 36 Cal 
808 (DB)©(’71) 6 Mad H C R App xxvii (xxvii). 

[See however (Yol 24) 1937 Pat 176 (177, 178) : 38 
Cri L Jour 97.] 

(d) The misappropriation of several sums of money 

not proved to be committed on different occasions. (’87) 
14 Cal 128 (132) (DB), (In regard to one person.) ©(’13) 
14 Cri L Jour 219 (222) (DB) (Cal). (In respect of seve- 
ral books of the same estate.) © (Yol 8) 1921 Cal 114 
(115): 22 Cri L Jour 666 (DB). (In respect of several 
articles.) ... 

(e) A single use of several forged documents as 
genuine, in a Court of law. (’93) 20 Cal 413 (417) (DB), ( 

(f) Receiving a bribe partly on one d&y and partly on 
another. (’01) 5 Cal W N 332 (335) (DB)©(’U) 12 Cri 
L Jour 217 (224) ; 1911 Pun Re No. 11 Cr. 

(g) An alternative charge of perjury* C 8 4) 10 Cal 937 
(945) (SB). 

4. Separate charges. — [1] The rule that there ~ 
should be a distinct charge in respect of every offence 
charged even though there may be a joint trial in res- 
pect of them. Mere, fact that in one part of charge-sheet, 
the charges are mentioned together does not invalidate 
the charge-sheet where aetuaHy separate charges have 
been framed. (Yol 27) 1940 Oudh 396 (396) : 41 Cri 
L Jour 725 © (Yol 25) 1938 P C 130 (135) : 39 Cxi L 
Jour 452 ; I L R (1938) 2 Cal 295 : 65 Ind App 158 : 
82 Sind LR 476 (PC). 

5, Non-compliance with the section. — Llj 
.Single charge framed in respect of offences not falling 
within the exceptions and jointly tried^ — Irregulachy. 
in mode of trial and framing charges, is-not>ae cur- 
able under & 537,-(Yol 32) 1945 Pat . 38$ (389) : 24 
Pat 303 (DB) © (Yol 31) 1944 Bom 306 $12} hi L.R 
(1944) Bom 728 (DB) © (Yol 31} 1944 Gal 224 (227, 

Cri L Jour 666 :1 L R (1944) 1 Gai 398 
(DB) © (Yol 29} 1942 Cal 237 (239) : f Cri L Jour 
553 (DB): © (Yol 29) 1942 Oudh 462 (464) ; 43 Cn L 
■Jour 912 © (Yol 20} 1942 Oudh ,441 (442, 443): 43 Cri 
L Jour 776 : 18 Luck 403 © {Yol 26} , 1939 Bom 129 
{ 138 ) : 40 Cri L Jour 579 (DB) © (Yol 25) 1938 Sind 
164 (168) : 39 Cri L Jour 881 : I L R (1939). Ear 64 
(DB.) © (Vol 2) 1915 AH 462 (462) : 38 AH 42 : 16 
Cri L Jour ,813 © (Vol 14) 1927 All 223 (224) : 49 
All 312 : 28 Cri L Jour 171 ©(’07) 5 Cri L Jour 341 
(342) : 30 Mad 328 (DB).- - £ ^ ? 

[2] Separate ; charges . framed ■ in respect of distinct 
.offences not falling . within > the exceptions and tried 
jointly — Irregularity in, mode of trial not curable under 
S. 537. (Yol 28) 1941 C.ai 707 $10) : 43 Cri L Jour 
889 : I L R (1941) 2- Cal 319 (DB) © (Yol 9) 1922 
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23& \lj When a person is accused oi mors offences than one of the same kind committed with- 
Three offences of same in the space of twelve months from the first to the last of such offences, 
hind within year mo.y be r ff whether in respect of the same person or not], he may be charged with, 
charged together . aD< 7 tried at one trial for, any number of them not exceeding three. 

(2) Offences are of the same kind when they are punishable wiiii the same amount of 
punishment under the same section of the Indian Penal Code or of any special or local law : 

a [Provided that, for the purpose of this section, an offence punishable under section 379 of the 
Indian Penal Code shall be deemed to be an offence of the same kind as an offence punishable 


Section 233 — Note 5 (contd.) 

Lab. 144 (145) : 22 Cri L Jour 505 £ (Vol IS) 1931 
All 705 (706) : 32 Cri L Jour 1031 £ (’t»2) 4 Rom 
L R 440 (441) £ (’02) 20 Mad 125 (127) (Dii) SB (Vol 
18) 1931 Oudh 86 (88) : 0 Luck 111 : 52 Cri L Jour 
540 £ (Vol 3) 3910 Cal 188 (195) : 42 Cal 957 : 16 
Cri L Jour 497 (DB) £ (Vol 8) 1921 Low But 51 (55) : 
11 Low Bur Eul 75 : 23 Cri L Jour 49 £ (Vol 1) 1914 
Low Bur 263 (204) : 7 Low Bur Eul 272 : 16 Cri L 
Jour 44 (DB) £ (Vol 21) 1934 Oudh 457 (459) : 10 
Luck 235 : 35 Cri L Jour 1417 (DB) * (Vol 20) 1933 
Nag 327 (328) : 34 Cri L Jour 673 * (533) 1933 Mad 
W N 326 (328) £ (Vol 8) 1921 Lab 3«X (382, 383) : 

1 Lab 562 : 21 Cri L Jour 626 (LB) £ (Vol 15) 1928 
AH 417 (417) : 30 Cri L Jour 214. 

[3] Single charge framed in respect of several dis- 
tinct offences and tried jointly — Offences falling within 
the exceptions — Irregularity in framing charges is 
curable under S. 587. (Vol 27) 1940 Pat 603 (605) : 
41 Cri L Jour 523 (D B) * (Vol 27) 1940 Oudh 396 
(396) : 41 Cri L Jour 725 £ (Vol 25) 1938 P C 130 
(135) : 39 Cri L Jour 452 : 65 Ind App 158 : 32 Sind 
L R 476 ; I L R (1938) 2 Cal 295 (P 0). 

[But see (Vol 17) 1930 Sind 62 (64) : 30 Cri L Jour 
1073 (DB). (There, was also prejudice in this case.)] 

[4] A conviction for an offenee different from that 
charged in a case not covered by 8. 237 or 8. 238 is an 
illegality not curable under S. 537. (Vol 26) 1939 All 
665 (667) : 40 Cri L Jour 948. 

[See also (Vol 31) 1944 All 137 (143) : 46 Cri L Jour 
38 : I L R (1944) All 403 (EB).] 

[5] An objection as to non-complianco with Lhe 
section regarding the mode of trial can be taken for 
the first time even in appeal. (Vol 29) 1942 Oudh 441 
(443) ; 43 Cri L Jour 776 : 18 Luck 403 £ (’33) 1933 
Mad W N 326 (328). 

[6] Two out of the three offences charged separa- 
tely under S. 409, Penal Code, and the third under 
S. 467, Penal Code— Accused pleading guilty in respect 
of the third — Held the other two charges under S. 4 09 
could be tried jointly. (’43) 1943-1 Mad L Jour 466 
(467). 

6. Counter-cases— [1] Joint trial of the two par- 
ties to a riot is illegal and void. (Vol 31) 1944 Bom 146 
(147) ; I L R (1944) Bom 844 : 45 Cri L Jour 701 
(DB). (Accused have not acted for a common purpose.) 
£ (Vol 30) 1943 Pat 376 (376) : 45 Cri L Jour 308 
' £ (Vol 11) 1924 Lah 104 (106, 107) : 4 Lab 376 : 25 
Cri L Jour 68 (DB) £ (Vol 12) 1925 Lah 149 (150) ; 
25 Cri L Jour 551 £ (Vol 7) 1920 Low Bur 90 (90) : 
22 Cri L Jour 707 £ (*03-04) 2 Low Bur Rul 106 
(1°7). / 

; [2] Rioting — Even committal should be separately 

made — Sessions Judge can try separately even in 
the case of joint committal. (’81) 1881 Pun fee No. 22 
Cr* p. 47 (49) (D B) £ (’67) 8 Suth W R Cr 47 (52) 
(EB) £ (’82) 1882 All W N 160 (161). 

[3] The evidence for the prosecution in the trial of 
One party cannot be used as evidence for the defence 
m the. other case and vice versa. (Vol 25) 1938 Oudh 
249 (249) : 39 Cri L Jour 929. 

X IS ft alio (Vol 31) 1944 Lah 377 (378) (DB).], 


[See however (Vol 29) 1912 Oudh 144 (448) : 4, 5 
Cri L Jour 781. ((Vol 25) 193 S Oudh 219 : 89 Crib 
Jour 929, explained.)] 

[4] Simultaneous trial whore it happens to he irre- 
gular and improper cannot justify the setting aside of 
the trial unless it has prejudiced the defence of 
accused. (’01) 1 Cri L Jour 199 (203, 204) (DB) (Cal) 

£ (Vol 15) 1928 All 593 (593, 595) : 50 All 457 : 30 
Cri L Jour 337 (DB) £ (Vol 12) 1925 Pat 152 (158) : 

25 Cri L Jour 1018 £ (Vol 12) 1925 Pat 619 (621): 

26 Cri L Jour 1379. 

[See also (Vol 3 4) 3927 P C 26 (27) : 8 Lah 193 : 

28 Cri L Jour 254 (P 0).] 

[5J The proper course to pursue is to give each 
party or faction a separate trial so as to enable its 
several members to be examined as witnesses in the 
case in which they are the complainants. (’81) 1881 
All W N 28 (29). 

[6] The case against a person should be taken up 
first before the case in which he is the complainant. 
(Vol 12) 1925 Cal 1260 (1262) : 26 Cri L Jour 1615 
(DB). 

r See (’32) 1932 Mad W N 692 (710).] 

[7] If one case looks on its face stronger than the 
other, it can be heard first. ( 5 31) 1931 Mad W N 1316 
(1317). 

[8] Where the Judge tries each case to the conclu- 
sion and pronounces judgment in both lie should be 
careful to keep an open mind and detach himself from 
extraneous circumstances. (Vol 20) 1933 Mad 367 
(369) : 56 Mad 159 : 34 Cri L Jour 175 (FB) £ (’28) 

29 Cri L Jour 1059 (1060) (Lab). 

[9] Two separate trials — Judgment only one docu- 
ment — Decisions separate and distinct — Findings in 
each based on evidence in each case — Judgment in- 
one case based on its own evidence — Procedure held 
not illegal and accused not prejudiced thereby. (Vol 23) 
1936 Lah 294 (295, 296) : 37 Cri L Jour 1033. 

[10] Cross-cases — Magistrate hearing evidence bl- 
each. case separately — Same argument for both cases 
and one judgment delivered — Held, trial, though irre- 
gular, did not cause prejudice to accused. (Vol 22) 1935 
Cal 548 (550) : 36 Cri L Jour 1339. 

[11] Simultaneous trials of the two cases before two 
different Courts over one and the same occurrence 
are undesirable. (Vol 31) 1944 Bom 146 (147, 148) : 
I L R (1944) Bom 344 : 45 Cri L Jour 701 £ (Vol 23) 
1936 Lah 356 (356) : 37 Cri L J 510. 

SECTION 234 — SYNOPSIS. 

1. Section applies to trials and not to committals. 

2. “ Whether in respect of the same person or 

not. J ’ 

3. “ More offences than one. ” 

4. “ Committed within the space of twelve 

months. ” 

5. “Not exceeding three.” 

6. Offences of the same kind. 

1. Section applies to trials and not to com- 
mittals. — [1] Accused committed to trial on more 
than three charges— Commitment is not illegal. (Vol 4) 
1917 Mad 612 (612) : 17 Cri L Jour 369. 
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under section 380 of the said Code, and that an offence punishable under any section of the Indian 
Penal Code, or of any special or local law, shall be deemed to be an offence of the same kind as an 
attempt to commit such offence, when such an attempt is . an offence.] 

[1882 — S. 234; 1872 — S. 453.] 

[a] Inserted by the Code of Criminal Procedure (Amendment) Act, 1923 (18 [XVIII] of 1923), S. 62. 


Section 234 (contd,) 

“ Whether in respect of the same person 
or not ”. — [1] A person can be charged for offences 
of the same kind not exceeding three within a year, 
even if they were committed against several persons. 
(Vol 26) 1939 Cal 32 (33) : 40 Cri L Jour 290 (D B) 

* (Vol 13) 1926 Pat 347 (348) : 27 Cri L Jour 909. 

3. “ More offences than one ”, — [1] The word 
“ offence ” is not intended to include every act so 
connected with that offence as to form part of the 
same transaction. (Vol 31) 1944 Sind 142 (144, 145) : 
ILR‘{1944) Kar 107 (DB) * (Vol 21) 1934 Sind 57 
(64) : 28 Sind L R 119 : 35 Cri L Jour 1337 (D B) 

* (’05) 2 Cri L Jour 34 (37) : ‘1905 Pun Re No. 2 Or 
(DB). 

[2] A charged with an offence under S. 401 of the 
Pens! Code — Charge based on several offences of theft 
and various acts of association extending over more 
than one year — The trial is not bad. (Vol 7) 1920 Cal 
87 (88) : 47 Cal 154 : 21 Cri L Jour 386 (DB). 

[8] A charged with the offence of waging war under 
S. 121 of the Penal Code — Charge based upon seventeen 
separate incidents ranging over a period of fifteen 
months — The trial is not bad. (Vol 12) 1925 Mad 690 
(695) : 49 Mad 74 : 26 Cri L Jour 1518. 

[4] A charged with the offence of falsification of 

accounts under S. 477A, Penal Code — Prosecution not 
restricted to only three instances of falsification — Any 
number of false entries or omission of entries may be 
proved. (Voi 18) 1931 Cal 8 (9) : 32 Cri L Jour 318 
(DB) * (Vol 2) 1915 Cal 296 (297) : 15 Cri L Jour 
153 ; 41 Cal 722 (DB). _ 

[5] The printing of a seditious article on a parti- , 

cular date — The printing of another article of a'- similar 
nature on another date-- The two, offences "can be tried 
together at one trial (’08) 8 Gri B Jour 272 (277* 280) : 
33 Bom 77 (DB). ; ' .\ i? r 

:■ [6] The section dpes-notafiow a single trial in res- 

of the same kind, each of such 
; made up of Offences of different 

kinds. (Vol 4) 1917 Sind 40 (41) : 10 Sind L R 192 : 
18 Cri L Jour 664 (DB). 

[7] Accused charged with three offences of theft and 
three offences of dishonest misappropriation in alter- 
native — Section does not apply. (Vol 31) 1944 Cal 
22 4 (227, 228) ; I L R (1944) 1 Cal 398 : 45 Cri L 
Jour 666 (DB)*, 

[8] Two transactions each, of such a nature that a 
chage in alternative for offence under Si 380 or S. 411, 
Penal Code, can be framed — Offences involved are 
not of same kind — Same accused involved in both 
the transactions cannot be jointly tried under > S. 239 

„ (c). (Vol 30) 1943 Mad 209 (209) : 44 Cri , Ii Jour 413. 

[9] Series of - defalcations and ^ 

founts to conceal the defalcations — But each defalca- 
tion and connected falsification being a separate tran- 

; auction — Joint trial, under Ss. 409 and 477A, t P. G. 

, for all the offences committed in one . year, not legal. 
(Vol 29) 1942 Pat 401 (405) : 43 Cri L Jour 625 : 21 
Pat 113 (DB). 

[10] The joint effect of Ss. 234 and 235, Or. P. 0., is 
. not to sanction the joinder, of all charges arising Out 

. of three transactions of the same 'kind carried out . with- 
^Jba space of twelve months, unless it is clearly alleged 
;yat the trial that the three transactions were carried out 
furtherance of a general conspiracy to commit such 

tom . . . ■ ' 


ofiences. (Vol 28) 1941 Cal 707 (712) : 43 Cri L Jour 
389 : ILB (1941) 2 Cal 319 (DB). 

[11] The provisions of S. 239 (d), Cr. P. Code, cannot . 
be combined with those of S. 234 so as to allow of three 
sets of offences committed in the course of three tran- 
sactions or six offences in all being charged and tried 
together. (Vol 28) 1941 Rang 337 (339) : 48 Cri L Jour 
448 : 1941 Rang L R 559. 

[12] Person charged with several offences of the 
same kind — Held, there is no objection to his being- 
freed on additional charges framed under S. 235 or 
S.236. (Vol 31) 1944 Bom 306 (311) : ILR (1944) Bom 
728 (DB.) « (Vol 29) 1942 Pat 401 (405) : 43 Cri I* 

Jour 625 :21 Pat 113 (DB). 

[13] Accused may be tried in batches of three offen- 
ces at each trial under separate charges. (Vol 5) 1918 
Pat 343 (344) : 19 Cri L Jour 255. 

[14] The section does not bar a separate trial of the 
accused for each separate offence. (’10) 11 Cri L Jour 
887 (337, 338) (DB) (Bom) 8 (’78) 3 Cal 540 (541) 
(DB). 

[15] The offences continue to be separate though , 
there is only one trial for all of them. (Vol 21) 1934 
Sind 185 (186) : 28 Sind L R 336 ; 36 Cri h jour 608 
(DB). 

4. “Committed within the space of twelve 
months.” — [1] Offences extending over a period 
longer than a year — Single trial therefor is illegal •— 
Defect is not curable under section 537. (’02) 25 Mad , 

61 {97} : 28 Ind App 257 (PC). (On appeal; from and ■/* 
overruling 10 Mad L. Jour 147 (FB), and algo over- 
ruling 27 Cal 839 (FB). ) . 

5. “Not exceeding three”. — [1] A trial for more 
than three offences committed during the year is ah 1 
illegality and inot merely an' irregularity covered by 

S 537. (Vol 28) 1941 Bom 156 (156, 157) : 42 Cri h 
Joux 571 (DB) * (Vol 25) 1938 Sind 164 (168 ) : ILB 
(1939) Kar 64 : 39 Cri It Jour 881 (DB) * (’37) 1937 
Mad W N 209* (209) * (Vol -28) 1936 Cal 693 (694): 

38 Cri L Jour 201 (DB) * (’02) 25 Mad 61 (96, 97) : 

28 Ind App 257 (PC). 

[But see (’08) 7 Cri L Jour 95 (97) : 35 Cal 161 (DB.)] , 

[2] Accused charged with three offences of theft and 
three offences of dishonest mis-appropriation in alter- 
native — All six offences tried at one and same tripel'; '^4 
— Joinder of charges held illegal and not curable, 
under S. 537. (Vol 31) 1944 Cal 224 (227, 228) 

L Jour 666 : -ILR (1944) 1 Cal ^ Yy 

[3] Where a person is charged withi more th&n three '/ 

offences at one 'trial, the Judge can* before the trial;/: , 
■begins, strike off a charge' or charges - so as to reduce ^ 
the number of charges to be tried to three. (’08) 8: ’Cri; ' 
ti Jour 281 (302, 303, 341} (Bom). . ; ‘ , 

: ,, ,V(4] After, me trial begifis/the illegality cannot be - ‘ 
cured by the striMngObt of the extra charges. (Vol 31} ; i 
1944 Bom 306 (311) i I D R (1944) Bom 728 (DB) * 

: (’07) 5 Cri R, Jour 94 (95, 96) ; 29 Mad 569 * (Vol 9} ’ 
1922 Cal 461 (401) : 49 Cal 555 : 24 Cri h Jour 86 / 
(DB) ® (Vol 13) 1926 Lah 193 (194): 27 Cri liJourY 
798. ///’I 

6. Oifences of the same kind. — [1] The _Se6f Y 
-tion does, not apply where a person is accused of offend Y 
which are not of the same kind, such ; a& c rirmrii f 
breach of trust and falsification of accounts/. (Vol; 24) ,/ 
1937 Sind 1 (1): 30 Sind L R 391 : 38 0riB Jour 324 

, (DB) * (Vol 13) 1926 Bom 110 (111) : 49 Bom 892 ;■ 



278G 


[THE CODE OF] CRIMINAL PROCEDURE, ISOS 


[S, 235] 


235. ( 1 ) If, in one series of acts so connected together as to form die same transaction, mori 
Trial for more than offences than one are committed by the same peison, he may be chargee 
one offence. Tyitb, one cried at one trial for, every such offence. 

Of fence falling within (<?' If the acts ^ alleged constitute an offence falling within two oi 

two definitions. more separata definitions of any law in force lor the thno being by whicl 

offences aro defined or punished, the person accused of them may Lo charged with, and tried al 
one trial for, each of such offences. 

( 3 ) If several acts, of which one or more than one would by itself or themselves constitute 
Ads constituting one an offence, constitute when combined a different offence, the persou 

offence, biit constituting accused of thorn may be chargod with, and tned at one trial for, the 

when combined a differ- offence constituted by such acts when combined, and for any offence 

ent offence . constituted by any one, or more, of such acts. 

(4i) Nothing contained in this section shall affect the Indian Penal Code, section 71. 


Section 234 — Note 6 (contd.) 

27 On L Jour 305 (Dll) * (’07) 5 Cri L Jour 811 (842) : 
30 Mad 328 (DB.) 

[ See (’13) 14 Cri L Jour 428 (429) : 40 Cal 318. ] 

[2] The provisions of the section cannot he evaded 
by the omission to name the offences and sections ot‘ 
the statute in the charge, where in fact the accused has 
been charged with two offences which are not of the 
same kind. (Yol 24) 1937 Sind 293 (295) : 39 Cri L 
Jour 123 : 32 Bind L E 87 (DB). 

SECTION 235 — SYNOPSIS. 

1. Scope. 

2. “Same transaction”. 

3. “Same transaction” — Illustrations. 

4. “More offences than one”. 

5. “May be tried at one trial”. 

6. “Trial” includes conviction. 

7. Sub-section (2). 

8. “Constitute, when combined, a different of- 
fence” — Sub-section (3). 

9. Joint trial for several charges not forming part 
of same transaction — Effect. 

10, Offences forming part of same transaction — 
Jurisdiction to try. 

1. Scope. — [1] The general rule that every offence 
should he charged separately applies, though there may 
be one trial for all such offences under the provisions 
of the section. (Yol 26) 1939 Cal 321 (822) : 40 Cri L 
Jour 649 (DB) © (Yol 25) 1988 Bom 481 (484) : I L E 
(1939) Bom 42 : 40 Cri L Jour 118 (DB) © ('03) 1 Cri 
L Jour 864 (364): 26 All 195©(Vol 14) 1927 Cal 17 (20): 
54 Cal 237 : 28 Cri L Jour 99 (DB), (Overruled on 
another point in (Yol 26) 1939 P C 47 : 1941 Bang 
L E 789n. : 18 Bat 234 : 66 Ind App 66 : I L E (1939) 
Kar (P C) 123 : 40 Cri L Jour 364 (P C).) 

[2] Separate trial for different offences being the rule 
and joint trial the exception, the burden of proof is on 
the prosecution to show that the case falls within the 
exceptions to the general rule. (Yol 28) 1941 Mad 339 
(342; : 42 Cri L Jour 414 © (’38) ILK (1938) 1 Cal 
98 (106) (DB) © (Yol 10) 1923 AH 88 (88) : 24 Cri L 
Jour 155 © (Yol 2) 1915 All 380 (381) : 16 Cri L Jour 
795. 

[3] Anything contained in the Criminal Law Amend- 
ment Act does not bar the operation of the provisions 
of the Code of Criminal Procedure as contained in Ss. 
196, 2 35, 236 and 237, (Yol 24) 1937 Cal 99 (114) : 38 
Cri L Jour 818 (SB). 

2. “Same transaction”. — [1] The term “same 
transaction” should be interpreted, not in any special 
ox technical way, but in its ordinary etymological mean- 
ing of “an affair” or a “carrying through”. (Yol 31) 1944 
Bom 306 (311) ; LL JEt (1944) Bom 728 (DB) © (Vol 23) 
,1936 BOm 154 (156) : 60 Bom 148 : 37 Cri L Jour 688 
,(BB)©(Yol 12) 1925 Mad 690 (698):26 Cri L Jour 1513: 


49 Mad 74 © ('97-01) 1 Upp Bur Kui 31 (40) © (>iq) 
11 Cri Ij Jour 293 (29 I) (Mad) * (’05) 2 Cri L Jour 
578 (581) : 30 Bom 49 (DB) © (Vol 21) 3931 Pat 483 
(484, 485) : 13 Put 161 : 36 Cri Tj Jour 342 (DB). 

| See however (Vol 5) 1918 Bum 117 (121) : 43 Bom 
147 : 20 Cri U Jour 7! (DB). (Wide meaning to be 
given.)] 

[2J Illustrations which arc not exhaustive, may be 
taken as guide in the intorpretion of “same transaction”. 
(’91) 15 Bom 491 (495) (DB) © (’05) 2 Cri L Jour 578 
(581) : 30 Bom 49 (DB) © (Vol 10) 1923 All 88 (88) : 

24 Cri L Jour 155 © ('10) 11 Cri Ij Jour 293 (294) 
(Mad) * (’08) 8 Cri L Jour 191 (195) : 1 Sind L B 73 
(DB). 

[3J Whether several offences arc connected together 
so as to form one transaction depends upon whether 
they are so related to one another in point of purpose, 
or as cause and effect, or as principal and subsidiary 
•acts, as to constitute one continuous tuition. (’02) 27 
Bom 135 (138, 139) (DB) © (Yol 34) 1947 pat 212 (220) 

: 25 Pat 503 (DB) © (’44) 25 Pat L Tim. 173 (174, 
175) # (Vol 33) 1946 Oudh 20 (32) (DB) * (Vol 31) 
1944 Bom 306 (311) : I Ij E (1944) Born 728 (DB) 
* (Yol 31) 1944 Oudh 122 (128) : 45 Cri L Jour 538 : 
19 Luck 493 (DB) © (Yol 29) 1942 Oudh 441 (142) : 43 
Cri L Jour 776 ; la Luck 403 © (Yol 28) 1941 8ind 
121 (126) : 42 Cri L Jour 715 (DB) * (Yol 26) 1939 
Bom 129 (141) : 40 Cri L Jour 579 (DB) © (’38) I L R 
(1938) 1 Gal 98 (108) (DB) * (Yol 9) 1922 Lah 144 
(145) : 22 Cri L Jour 505 © (Yol 21) 1934 Mad 88 (94) 

: 57 Mad 545 : 35 Cri L Jour 6H1 (DB) © (Yol 4) 1917 
Low Bur 5 (5) : 19 Cri L Jour 34 © (Yol 22) 1935 Nag 
149 (154) : 86 Cri L Jour 1153 : 31 Nag L R 318 © 
(Yol 12) 1925 All 301 (303) : 26 Cri L Jour 734 © (Yol 
5) 1918 Pat 343 (344) : 19 Cri L Jour 255 © (Yol 25) 
1938 Nag 283 (285) : I L E (1939) Nag 086 : 40 Cri L 
Jour 197. (Unity of time, place and purpose ought to 
be looked to.) 

[4] Proximity of time is not so essential as continuity 
of action and purpose. (Yol 3*2) 1945 Pat 293 (294) *. 24 
Pat 144 : 46 Cri L Jour 652 (DB) © (Yol 33) 1946 
Oudh 26 (32) (DB) © (Vol 28) 1941 Bang 337 (339) : 
43 Cri L Jour 448 : 1941 Rang L R 559 © (’38) ILR 
(1938) 1 Cal 98 (107, 108) (DB) £ (Yol 23) 1936 Bom 
154 (157) : 60 Bom 148 : 37 Cri L Jour 688 (DB) ©(Vol 
16) 1929 Bom 128 (131) : 53 Bom 344 : 30 Cri L Jour 
588 (DB) © (Yol 11) 1924 Cal 389 (391) : 50 Cal 1004 : 

25 Cri L Jour 1082 © (Yol 7) 1920 Lah 265 (267) : 1 
Lah 562 : 21 Cri L Jour 626 (DB) © (Vol 4) 1917 Low 
Bur 5 (5) : 19 Cri L Jour 34 © (Yol 22) 1935 Nag 149 
(154) : 36 Cri L Jour 1153 : 31 Nag L R 318. 

[5] The mere proximity of time between several acts 
will not necessarily constitute the acts parts of the same 
transaction. (’38) ILR (1938) 1 Cal 98 (107) (DB) © 
(’12) 13 Cri L <Jour 485 (486) (Low Bur) © (’02) 26 
Mad 125 (127) (DB). * 
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Illustrations, 

to subsection (1)— 

(a) A rescues B , a person in lawful custody, and in so doing causes grievous hurt to C, a constable in whose 
custody B was. A may be charged with, and convicted of, offences under sections 225 and 8S3 of the Indian Penal 
Code. 

(b) A commits house-breaking by day with intent to commit adultery, and commits in the house so entered 
adultery with B*$ wife. A may be separately charged with, and convicted of, offences under sections 454 and 497 
of the Indian Penal Code. 

(c) A entices B , the wife of C, away from C, with intent to commit adultery with £, and then commits 
adultery with her. A may be separately charged with, and convicted of, offences under sections 498 and 497 of 
the Indian Penal Code. 

(d) A has in his possession several seals, knowing them to be counterfeit and intending to use them for the 
purpose of committing several forgeries punishable under section 466 of the Indian Penal Code. A may be sepa- 
rately charged with, and convicted of, the possession of each seal under section 473 of the Indian Penal Code. 

(e) With intent to cause injury to £, A institutes a criminal proceeding against him, knowing that there is 
no just or lawful ground for such proceeding; and also falsely accuses B of having committed an offence, knowing 
that there is no just or lawful ground for such charges. A may be separately charged with, and convicted of, two 
offences under section 211 of the Indian Penal Code. 

(f) A, with intent to cause injury to B, falsely accuses him of having committed an offence, knowing that 
there is no just or lawful ground for such charge. On the trial, A gives false evidence against B, intending thereby 
to cause B to be convicted of a capital offence. A may be separately charged with, and convicted of, offences under 
sections 211 and 194 of the Indian Penal Code. 

(g) A, with six others, commits the offences of rioting, grievous hurt and assaulting a public servant endea- 
vouring in the discharge of his duty as such to suppress the riot. A may be separately charged with, and convicted 
of, offences under sections 147, 825 and 152 of the Indian Penal Code. 

(h) A threatens B , G and D at the same time with injury to their persons with intent to cause alarm to them. 
A. may be separately charged with, and convicted of, each of the three offences under section 506 of the Indian 
Penal Code. 

The separate charges referred to in Illustrations (a) to (h) respectively may be tried at the same time. 
to subsection (2)— t 

(i) 4 wrongfully strikes B with a cane. A may be separately charged with, and convicted of, offences under 

sections 352 and 928 of the Indian Penal Code. ’ % ’..‘/‘v 

(j) Several siolen sacks of com are made over to A and £, who know they are stolen property, for the pur- 

pose of concealing them. A and B thereupon voluntarily assist each other to conceal the sacks at the bottom of a 
grain pit. A and JB may be separately charged with, and convicted of, offences under sections 4ll and 414 of the 
Indian Penal Code. ■>' ' 

(k) A exposes her child with the knowledge, that she is thereby likely to cause its death. The child -dies in 

consequence of such exposure. A may be separately charged with, and convicted of, offences under sections 317 
and 304 of the Indian Penal Cpde. V' v ^ V \ - J . 

(lj A disbonestly uses a forged document as genuine evidence, in order to convict B, a public servant, of an 
offence under section 167, of the Indian Penal Code. A may be separately charged with, and convicted of, offences 
-under sections 471 (read with 466} and 196 of the same Code. , ' r 

V’* /' v - 1 ' ‘ * 

: ' {rtiy A cb&mittS robbery on B, and in doing so voluntarily causesjhurt to him, A may be separately charged 
with,and cohvibted of, offences under sections 323, 392 and 394 of the Indian Penal Code. 

[1882 ~~ S. 235 ; ‘ 1872 — S 454 ; 1861 — S. 240.] 


Section 235 — Note 2 (contd.) 

[6] Intervals of time between the various acts will 
not necessarily import want of continuity. (Yol 33) 19.46 
Oudh 26 (32) (DB) * (’38) IBB (1938) 1 Cal 98 (108) 
(DB) * (’02) 27 Bom’ 135 (138) (DB) * (’02) 2 Bow 
Bur Rul 19 (21) 4* (*06) 6 Cri IT Jour 28 (29, 30) ; 
1907 XJpp Bur Bui Cr 5 © (Yol 4) 1917 Pat 287 (288) : 
18 Cri B Jour 739. . p 

/ [7] Length of the- interval may. be an important 
element in determining- the connection between the 
several acts,, (Yoi 23} 1986 Bom 154 (157) : 60 Bom 
146 : 37 Cri B Jour 688 (DB) * ( T 02) 27 Bom 185 (138) 
(DB) * (Yol 4) 1917 Sind 40 (41) -; 10 Sind B R 192 : 
.18 Cri B Jour 664 (DB) * (YoL22) 1935: Nag 149' (154): 
3f) Cri b Jpur 1153 : 31 IS ag BR 318, , . /. / . , , 

, / [8] The transaction; itself need mot be a. criminal 
transaction, an offence can he committed in the course 
Of. a transaction the alm^of which is perfectly legitimate. 
(Yol 22) 1935 Nag 149 (154) : 36 Cri B Jour U53 : 31 
t Nag L R 318. ■ ? . . 

, The .mere existence of some general purpose or ■ 
^J&esign M not sufficient. It . must be something parti- 


cular and definite. (Yol 31) 1944 Bom 306 (331)1 T B • 
R (1944) Bom 728 (DB) * (Yol 28) 1941 Rang 337 
(838, 339) : 43 Cri L Jour 448;: 1941 Rang B R ; 
(Voi 26) 1989 Bom 129 (141) : ;40 Cri B Jour 579 (p®J 

* (Yol 23) 1936 Bom 154 (158) : 60 l Bom l48 : 37 Cf i 

B Jour 688 (DB) :« (Yol 18) 1931 Pat 102 (103, 1$) I 
32 Cri L Jour 511 '* (fiOJi'U &mr 253 (261) ; 36 
Mad 502 (DB) *;(Yolll) 1924 Bah 734 (737, 738) 'i 25 - 
Cri . B Jour 102Q. ;; ' v ' .■ > . " 

192l 'Bfed Iti ..(17© : 27 Cri B 
Jour 243 r ^O BInd B R 18 (DB). (Offence of conspiracy 
to cheat the public.)) , : 

[10] Where a transaction comes to an end either , by 
attainment of its object or by being , abandoned, asnbse- 
quent transaction, “though identical in its nature and 
having the same purpose, is not the same transaction 
as the previous one. (Yol 28) 1941 Rang 337 (839):; 43 : 
Cri B Jqur 448 1 1941 Rang B R 559 ^ (Ydl 23)1936 
Bom 154 (158) : 60 Bom 148 : 37/Cri B Jour 688 (DB) . 

* (Yol 26) 1939 Bom 129 (141) *. 40 Cri B Jour 579 
. (DB) (Yol 29) 1942 Pat 401 (405) : 43 Cri B Jour 

625. : 21 Pat 113 (DB). (Each defalcation committed as 
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Section 235 — Note 2 ( canid.) 

occasion and oppoit unity arose liekl separate otunco.) ^ 
(Yol 22) 1035 Nag 178 (l 81) : 31 Nag L R 337 : 30 Cri 
L Jour 1210. 

[21] Charge for two oITcnccs— Evidence to pmo one 
offence identical with that by which the other is to be 
established— Offences held committed in the. course of 
the fame transaction. (Voi 26) 1939 Pat 577 (579) : J-S 
Pat 450 : 40 Cri L Jour 025 (DB). 

[12] What constitutes part of the same transaction 
depends largely upon the circumstances of each ease. 
(Yol 31) 1944 Cal 224 (227) : 45 Cri L Jour GOG :1LR 
(1944) 1 Cal 898 (DB) * fVol 24) 1937 AU 714 (717, 
718) : I L R (1937) All 779 : 39 Cri L Joiu* 88 (DB) © 
(Yol 14) 1927 Cal 330 (332) : 28 Cri L Jour 347 (DB) 
* (Yol 14) 1927 Lah 274 (275) : 28 Cri L Jour 357 * 
(Yol 12) 1925 Mad 090 (099, 700) : 49 Mad 74 : 26 Cri 
L Jour 1513 * (Yol 17) 1930 Mad 857 (858) : 53 Mad 
937 : 32 Cri Ij Jour 30 (DB) © (Yol IS) 1931 Oudh 86 
(88) : 6 Luck 441 : 32 Cri L Jour 540 * (Yol 32) 1945 
Pat 293 (294) : 24 Pat 144 : 46 Cri L Jour 652 (DB) © 
(Yol 24) 1937 Nag 188 (189) : I L JE6 (1939) Nag 297 : 
38 Cri L Jour 542 © (Yol 23) 1936 Bom 154 (158) : 60 
Bom 148 : 37 Cri L Jour 688 © (Yol 22) 1935 Nag 149 
(154) : 31 Nag L R 318 : 36 Cri L Jour 1153 © (Yol 
12) 1925 Sind 233 (235) : 18 Sind L R 199 : 27 Cri L 
Jour 257 (DB) © (Yol 6) 3919 Mad 487 (493) : 20 Cri 
L Jour 354 (DB) © (Yol 20) 1930 Bom 266 (267) : 34 
Cri L Jour 870 : 57 Bom 400 (DB). 

[13] The offence of hiring a person to take part in a 
riot is ordinarily a separate and distinct offence from 
the riot itself but the two may, in certain circumstances 
form parts of the same transaction. (Yol 12) 1925 Cal 
903 (905) : 26 Cri L Jour 594 (DB). 

[14] Where the object of an offence is the conceal- 
ment of another offence already committed or about to 
be committed, the two ordinarily form parts of the 
same transaction. (Yol 27) 1940 Pat 289 (290) : 39 Put 
369 : 41 Cri L Jour 257 (DB) © (Yol 25) 1938 All 91 
(95) : 39 Cri L Jour 364 * (Yol 12) 1925 Sind 233 
(235) : 18 Sind L R 199 : 27 Cri L Jour 257 (DB) © 
(Yol 11) 1924 All 211 (211) : 25 Cri L Jour 904. (Theft 
and then beating complainant to prevent him from mak- 
ing complaint. )©{Yol 16) 1929 Lah 843 (844) : 30 Cri L 
Jour 958. (Criminal breach of trust and falsification of 
accounts to conceal it) © (Yol 7) 1920 Pat 775 (776) : 
22 Cri L Jour 230 (DB). (Do.) * (Yol 21) 1934 Mad 678 
(674) ; 35 Cri L Jour 1503 : 58 Mad 178. (Theft of 
railway ticket and making forged entries thereon.) © 
(Yol 20) 1983 Nag 136 (140) : 34 Cri.L Jour 505 : 29 
Nag L R251 (DB). (Charge under Ss. 302 and 201, Penal 
Code.) © (Vol 22) 1935 Nag 178 (181) : 31 Nag L R 
337 : 36 CriL Jour 1216. (Embezzlement and falsifica- 
tion of accounts to conceal it.) © (’13) 14 Cri L Jour 
428 (429) : 40 Cal 318. (Criminal breach of trust and 
falsification of accounts to conceal it.) © (Yol 10) 1923 
Bom 262 (263) : 25 Cri L Jour 1349 (DB). (Murder and 
being accessory after the fact.) © (M2) 13 Cri L Jour 
137 (137) (D B) (Bom). (Causing grievous hurt for the 
purpose of extorting information and making false 
entries to attribute another cause for the death of the 
injured person.) © (’10) 11 Cri L Jour 731 (733) : 4 
Sind L R 174 (DB). (Murder and causing disappearance 
of evidence of the murder.) 

[But see (Yol 9) 1922 All 244 (245) : 23 Cri L Jour 
671. (Cheating and then stealing articles to destroy 
evidence of cheating do not form part of the samo 
transaction.)] 

[15] Where a gang of dacoits lie concealed waiting 
for nightfall in order to commit dacoity, but being seen 
by a woman, a kill her fearing detection, and thereafter 
< .commit dacoity, the murder and dacoity will form parts 
trf the same transaction. (’02) 4 Bom LR 789 (791) (DB.) 


ri:5] An offence A and an offence B, the object of 
which is to conceal offence C, are not parts of the same 
transaction. (Yol 0) 1919 Lah 110 (Ml) : 19 Cri L Join 
1S7 (DB). 

[17] Offences committed m pursuance of a conspiracy 
having a definite object, In view generally form parts of 
the samo transaction. (Vol 25) 1988 P C 130 (133) • 65 
Ind App 158 : 32 Hind L It 476 : J L R (1938) 2 Cal 
295 : 39 Cri L Jour 452 (PC) © (Yot 26) 193,9 Bom 129 
(140) : 40 Cri L Jour 579 (DB) © (Vol 25) 1038 Cal 195 
(201) : 39 Cri L Jour 417 (DB) © (Yol 25) 1938 Cal 258 
(260) : T Tj 11 (1938) I Cal 5 88:39 Cri L Jour 596 DB)* 
(Yol 25) 1938 Hind 171 (173) : 1 L 11 (1939) Kar 204 * 
39 Cri L Jour 890 (DB). 

Tift] Isolated acts committed by individual conspira- 
tors during the continuance of but not committed in 
pursuance of the conspiracy are not parts of the same 
transaction with the conspiracy itself. (Vol 24) 1937 AU 
714 (718) : I L R (1937) All 779:39 Cri L Jour 38 (DB). 

[19] All offences committed in prosecution of a 
common object will generally be parts of the same 
transaction. (Vol 31) 1944 Oudh 122 (129) : 45 Cri L 
Jour 538 : 19 Luck 493 (DB). (Number of falsifications 
connected with the same Laud.) ©(Vol 13) 3926 Lah 367 
(367, 368) : 7 Lah 264 : 27 Cri L Jour 803 (D B) © 
(Vol 16) 1929 Lab 848 (844) : 30 Cri L Jour 958. 
(Series of falsifications of accounts to cover a single act 
of defalcation.) © (Voi 7) 1920 Mad 203 (202) : 43 Mad 
411 : 21 Cri L Jour 297 (DB) © (Vol 15) 1928 Pat 634 
(637) : 29 Cri L Jour 72ft (D B) © (’09) 9 Cri L Jour 
367 (368) (D B) (Mad). (Several acts done at different 
times to demonstrate the power of iho accused.) 

3. “Same transaction” — Illustrations. — [1] 
As to illustrative cases of acts which form the same 
transaction, sec tho following cases : 

(Vol 32) 1945 Nag 143 (145) : I L R (1945) Nag 315 : 
47 Cri L Jour 196 (DB). (Offences under Ss. 302, 201 
and 330, Penal Code.) 

(Yol 33) 1946 Oudh 26 (32) (DB). (Accused charged 
under 8s. 379 and 411, Penal Code and also under 

R. 48 of Defence of India Rules for wearing uniform 
without excuse.) 

(Yol 32) 1945 Pat 295 (294): 24 Pat 144: 40 Cri L Jour 
652 (D B). (Illegal possession of opium and illegal pos- 
session of ganja.) 

(Yol 33) 1946 Sind 23 (24) : I L R (1945) Kar 100 : 
47 Cri L Jour 512 (D B). (Visit to brothel for com- 
mitting theft— Accused also committing rape on prosti- 
tute.) 

(Yol 31) 1944 Oudh 122 (129) : 19 Luck 493 : 45 Cri 
L Jour 588 (D B). (Charge firstly under S. 408, Penal 
Codo for breach of trust of gross sum and secondly, 
under S. 477 A for having with intent to dofraud made 
series of entries' relating to defalcations.) 

(Yol 30) 1943 Pat 212 (217) : 44 Cri L Jour 590 : 22 
Pat 263 (DB). (Accused abducting married girl and 
having her married a second time — Accused paid sum 
of money by second husband — Held , offences under 

S. 366 and 8. 420.) 

(Yol 29) 1942 Oudh 214 (215) : 43 Cri L Jour 252 : 
17 Luck 513, (Offences under Ss. 457 and 380, Penal 
Code.) 

(Yol 28) 1941 Rang 337 (338) : 43 Cri L Jour 448: 1941 
Rang L R 559. (Where on the strength of a mis- 
representation a person obtains an advance of money 
and on the strength of the same or orginal misrepre- 
sentation obtains further advances in accordance with, 
the original agreement, the obtaining of the advances 
form part of the same transaction.) 

(Yot 28) 1941 Bind 204 (207) : 43 Cri L Jour 241 :ILR 
(1941) Kar 328 (D B). (Offences under Ss. 477 A and 
409, Penal Code). 
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Section 235 — Note 3 ( contd J 
{’40) 1940 Mad W N 865 (867). (User of four forged 
documents at registration of a sale-deed and obtaining 
money.) 

(Vol 26) 1939 Mad 59 (59) : 40 Cri L Jour 211 (D B). 
(Offences of murder and preferring false complaint of 
murder though form part of the same transaction should 
not be jointly tried.) 

(Vol 26) 1989 Pat 577 (579) : 18 Pat 450: 40 Cri L Jour 
625 (DB). (Offences under Ss. 302, 392 and 411, Penal 
Code.) 

(Vol 25) 1938 Oudh 95 (96): 39 Cri L Jour 341. (Charge 
under S. 147 and Ss. 323 and 325, Penal Code.) 

(Vol 10) 1923 All 137 (137) : 24 Cri L Jour 153 (DB). 
(Gang of dacoits robbing several carts on road at short 
intervals.) 

•(Vol 14) 1927 Oudh 369 (376) : 2 Luck 631 : 29 Cri L 
Jour 129 (D B). (Joinder of charges under Ss. 121A 
and 120B, Penal Code, is not illegal.) 

(Vol 19) 1932 Oudh 28 (29) : 38 Cri L Jour 275 (D B). 
(Events beginning with the kidnapping or abduction 
and ending with the discovery of the woman from the 
same transaction). 

(’08) 7 Cri L Jour 76 (78) : 4 Low Bur Rul 104 (F B). 
(Owning of common gaminghouse and also taking part 
in gambling.) 

{’08) 7 Cri L Jour 464 (466) : 4 Low Bur Rul 199 (FB). 
(Theft and taking gratification to restore stolen pro- 
perty). , ' 

4) 1917 AH 11 (12) : 39 All 62$ : 18 Cri L Jour 
788. (Members of an unlawful assembly causing hurt 
to one person and by a separate act causing hurt to 
another — The offences under Ss, 323 and 147 can be 
tried jointly.) ’ 

(Vol 2) 1915 Bom 203 (204) : 16 Cri L Jour 761 ; 40 
■ Bom 97 (DB). (Forging and using the document). 

(Vol 21) 1934 Pat 483 (485) :13 Pat 161: 36 Cri L Jour 
342 (D B). (Property stolen on different occasions — • 
Dishonest retention forms a single transaction.) 

‘(Vol 22) 1935 Rang 357 (358, 359) : 37 Cri L Jour 3. 
(On two consecutive nights offences finder Ss, 447 and 
.. 448/ Penal Code, committed by accused in respect of . 

property over which they asserted a right of possession.) 
%>1 34)1947 25 /Bat 298/(D B). (Joinder 

366, Pedal Code, held,' 

; anthon^ S. 235 (1) — Joinder not improper 
' : though Magistrate had no jurisdiction to try charge 
finder S. 366.) : ' " - 

[2] In the following cases the offences were held not 
to form parts of the same transaction : 

(Vol 31) 1944 Bom 306 (311) : I L R (1944) Bom 728 
(D B), (Acts of supplying bomb-shells and throwing 
them at different ^places on different dates by the 
receiver.) 

(Vol 81) 1944 Cal 224 (227, 228) : 45 Cri L Jour 666 : 

I L R (1944) 1 Cal 398 (D B). (Three offences of theft 
in respect, of different items committed on different 
: ■ dates and three offences of" dishonest misappropriation 
in alternative.)'- 

<VoL29) 1942 Cal 237 (238, 239) t 43 Chi® Jofir~55S 
, (D B). (Forging a document with ’ the intention that - 
the document so forged, shall be; used for the purpose 
of ' deceiving somebody and thereby inducing that 
person, to part with property cannot be part of the 
same transaction as the dishonest misappropriation of 
property entrusted to the alleged forger as a servant.) 

\ (Vol 29) 1942 Oudh 462 (462, 463): 43. Cri L Jour 912. 
(Accused’s house raided and charas and opium re- 
covered — Offences under Excise Act and Opium Act.) 
(Vol 29) 1942 Oudh 441 (442): 18 Luck 403 : 43 Cri L 
Jour 776. (Accused of village B forming unlawful 
assembly — In prosecution of common object of extort- 
^fi inonev from K of village B accused tying Mm to 


tree and putting him in fear of beating — People of 
village S coming and trying to rescue K — Accused 
chasing them to village S and breaking tiles — People 
of village N coming and trying to stop — Accused 
beating them, in village N — Offences at village B 
and village N.) 

(Vol 34) 1947 Pat 17 (20) : 25 Pat 241 (DB). (Joint 
trial of person abducting and person joining him sub- 
sequently.) 

(Vol 28) 1941 Cal 707 (711,712) : ILK (1941) 2 Cal 319: 

43 Cri L Jour 389 (DB). (Held offences under Ss. 420, 

467 and 477A, Penal Code, were not committed in 
course of one transaction.) 

(Vol 27) 1940 Mad 509 (510) : 41 Cri L Jour 581 (DB). 

(Two distinct offences of theft in two separate houses 
or in the alternative two charges under S. 411 in res- 
pect of properties stolen from two houses.) 

(Vol 26) 1939 Cal 32 (33) : 40 Cri L Jour 290 (DB). 

(Two murders and offence of causing grievous hurt 
committed at different times and places during same 
night — No evidence to suggest any connexion.) 

(’38) I L R (1938) 1 Cal 98 (108, 109) (DB). (Accused 1 
entered complainant’s service by personating as a 
Brahmin and after a year killed complainant’s wife 
— Cheating not pail, of the same transaction as 
murder.) 

(Vol 24) 1937 Nag 188 (189) : I L R (1939) Nag 297 : 

38 Cri L Jour 542. (Offenee of sale of opium with- 
out a licence and the offence of importing foreign 
opium into British India.) 

(Vol 23) 1986 Bom 154 (157) : 60 Bom 148 : 37 Cri L 
Jour 688 (DB). (Charges of forgery in respect of dif- 
ferent consignments of tickets supplied at intervals .in . 
bSitob.63 J h „ “ * * 

(Vol 22) *1935 Nag 90 (98) : 36 Cri L Jour 744. (Com- 
posing of article, editing and prinftng at one place and 
publishing it at different places at different times can- 
not be regarded ; as one set of acts forming the same 
transaction.) V . • •' 1 ' •; - . / 

4 “More offences than one.” — [1] More than: 
three, offences can be combined. (Vol 25) 1938 Bom 
481 (484) : I L R (1939) Bom 42 : 40 Cri L Jour 118 * 
(DB) ©(Vol 8) 1921 All 19 (22) : 22 Cri L Jour 641© : 
(Vol 13) 1926 Oudh 161 (165) : 26 Cri L Jour 1602. - 

• [But see (’83) 6 All 121 (124, 125) (Obiter).] 

[2] A trial is not illegal by reason of containing more 

than three offences spread over a period longer than a 
year. (Vol 12) 1925 Mad 690 (695) : 26 Cri L Jour- 
1513 : 49 Mad 74 © (’10) 11 Cri L Jour 258 (260) : 33 : „ 
Mad 502. *• • 

[3] A multitude of accusations which, will 
bewildering the accused and prejudicing 

defence ought not to be permitted. (Vol 28}1941MaeL 
339 (342, 343) : 42 Orl L four 414 ©(Vol 21) l93i &nd - 5 
57 (60) : 28 Sind L B 119 : 35 On L Jour 1337 (DB); > •■/; 

5. “May be tried at one trial.” -~/£l]- Even in : : 
cases where a joint trial is ^peovided: a separate trial for 
each of the offence , ifi ndt illegal (Vol 28) '1941 Mad - 
339 (342) : 42 Cri L Jour 414 ©(Vol 28) 1941 Oudh ; 

42 Cri L^our 40 ©(VoI 12) 1925 Cal 341 (345): ; ; 
52 Cat 253 : 26 On L :Jbitr 427 (DB) ©(Vol 14) 1927- Z 
Pat 13 (14): 6 Pat 20$ : 27 Cri L Jour 1100 (DB) 
©(Vol 15) 1928 Bom 231 (232): 29 Ori L Joux 9$1 
(DB) ©(Vol 2) 1915 Mad 1036 (1037) : 16 Cri L Jour Z 
717 (DB). 1 ", - Z . Z - - ' - : v- v zz ; - 

[2] If there is a risk of embarrassing the defense^, ai,;;, 
joinder of charges should, not be resorted to., (Vol 28)/ 
1941 Mad 339 (342) : 42 Cri L Jour 414,, 
course to adopt in a case of very large number of counts 
is tp ask the Public Prosecutor to select what he 
siders to be the best .ease, from Ms point of view and toZ 
try that ease first and leave the other charges, to be tried 
if necessary later on after the result of the first trial : 


2790 


[TEE CODE OF] CRIMINAL PEGGED ORE, 1S9S 


[ S. 236] 


235 , If a single act or series ox acts is of such a nature uhaS it is doubtful which of several 
Where is is doubtful offences uhe facts which can be proved will constitute, the accused may be 
what off vice has been charged with having committed all or any of snob offences, and any nura- 
committed . her of such charges may be tried ac once; or he may be charged in the, 

alternative with having committed some one of the said offences. 

Illustrations. 


(a) A is accused o f an act which may amount to thefc, or receiving stolen property, or criminal breach oi 
trust or cheating. He may be charged with theft, receiving stolen property, criminal breach of trust and cheating, 
or he may be charged with having committed theft, or receiving stolen property, or criminal breach of trust or 
cheating. 

{b) A states on oath before the Magistrate that he saw B hit C with a chib. Before the Sessions Court A 
states on oath that B never hit C . A may be charged in the alternative and convicted of intentionally giving false 
evidence, although it cannot be proved which of these contradictory statements was false. 

[1SS2 — S. 236; 1S72 — S. 455; 1861 — S. 242.] 


Section 235— Note 5 (contd.) 

is known.) ©(Yol 26) 1939 Mad 59 (59) : 40 Cri L Jour 
211 (DB). (It is very embarrassing to the accused to 
have to answer a charge of murder at the same time as 
a charge of wilfully preferring a false complaint of 
murder — It is also embarrassing to the prosecution and 
may lead to failure of justice.) ©(Vol 23) 1936 Cal 753 
(759) : 38 Cri L Jour 545 (DB) ©(Yol 12) 1925 Cal 311 
(845) : 52 Cal 253 : 26 Cri L Jour 487 (DB) ©(Vol 8) 
1921 All 19 (21) : 22 Cri L Jour G41 ©(*00) 15 Bom 491 
(497) (DB) ©(Yol 12) 1925 Cal 413 (414) : 2G Cri L 
Jour 467 (DB) ©(Yol 12) 1925 Mad 690 (697) : 26 Cri 
L Jour 1513 : 49 Mad 74 ©(Yol 15) 1928 Oudh 401 
(401) : 3 Luck 664 : 29 Cri L Jour 801 ©(’08) 8 Cri L 
Jour 191 (195) : 1 Sind.L R 73 (DB) ©(Yol 21) 1934 
Bind 57 (60) I 28 Sind L R 119 : 35 Cri L Jour 1337 
(DB). 

[See also (Yol 9) 1922 Cal 573 (574) : 24 Cri L Jour 
72 : 50 Cal 94 (DB).] 

[3] It is not necessary that the accused should be 
tried for all offences committed by the same acts. (’01) 
25 Bom 90 (98) (DB) ©(Yol 29) 1942 Pal 199 (200) : 48 
Cri L Jour 230 : 21 Pat 130 (DB). 

[4] A joint trial of several offences in cases not 
authorised by the Code is an illegality and not merely 
an irregularity. (Yol 22) 1935 Nag 90 (98) : 36 Cri L 
Jour 744 *(’85) 1935 Mad W N 1286 (1287). 

[See also (’43) (1943) 1 Mad L Jour 466 (466, 467).] 

6. “Trial” includes conviction.— [1] The word 
“trial” in this section includes conviction. (’10) 11 Cxi 
L lour 415 (416) : 3 Sind L R 224 (DB). 

7. Sub-section (2) [1] Where the same facts 

will constitute different offences, this sub-section autho- 
rizes a combined trial in respect of all of them. (Yol 31) 
1944 Cal 224 (228) : I L R (1944) 1 Cal 398 : 45 Cri L 
Jour 666 (DB). (Sub-section does not cover the case 
where different sets of acts constitute different offences.) 
© (Yol 23) 1936 All 74 (75) : 37 Cri L Jour 382. 

[See (’35) 36 Cri L Jour 1037 (1038) (DB). (Sind.)] 

[2] A girl of fifteen went out of her husband’s hut 
at night— Accused seized her and took her away — Act 
will amount to both kidnapping and abduction and can 
be tried at one trial. (Yol 20) 1933 Cal 676 (678) ; 60 
Cal 1394 : 84 Cri L Jour 1219 (DB). 

[3] Under S. 71, Penal Code, the offender cannot be 
punished with a more severe punishment than can be 
awarded for any one of the offences constituted. (’35) 36 
Cri L Jour 1037 [1038) (DB) (Sind.) 

8. “Constitute^ when combined, a different 

offence” — Sub-section (3) [1]' An offence of theft 

under S. 379 of the Penal Code and an offence of taking 
a gift to restore stolen property under S. 215 of the 

: ,?enal Code do not form, when combined, a different 
■ offence. (’93-1900) 1893-1900 Low Bur Bui 226 (228). 

V. YB} An offence under S. 143 (unlawful assembly) and 
Wjjfi 9pW <&- : Tinder . a. 353 (assault on a public servant) 


anav, when combined, become an offence under 8. 147 
(’85) 12 Cal 495 (498) (DB). 

[3] Bobbery, charge of- -Hurl caused by offender while 
trying to got away with the property- -Offence of hurt is 
included in the robbery and where the latter charge i? 
to be tried by a jury, a separate charge for hurt to be 
tried by tlio Judge with assessors is not justified. 
(Yol 24) 1937 Pat 662 (664): 39 Cri L ,1 Jour 156 (DB). 

9. Joint trial for several charges not forming 
part of same transaction— Effect. — [1] A joint trial 
of several charges in respect of acts not forming parts of 
the same transaction is illegal and is not cured by 

8. 537. (Yol 31) 1944 Bom 306 (312) : I L R (1944) 
Bom 728 (DB) © (Yol 31) 1944 Cal 224 (228) : I L R 
(1944) 1 Cal 398 : 45 Cri L Jour 666 (DB) © (Yol 29) 
1942 Oudh 462 (464) : 43 Cri L Jour 912 © (Yol 29) 
1942 Oudh 441 (442, 443) : 43 Cri L Jour 776 : 18 
Luck 403 © (Yol 27) 1940 Cal 583 (583) : 42 Cri L 
Jour 334 © (’38) I L R (1938) 1 Cal 98 (103, 113) (DB) 
© (Vol 25) 1938 Bind 164 (168) : I L R (1939) Kar 64: 
39 Cri L Jour 881 (DB) © (Vol 23) 1936 Lah 507 (507) 
: 37 Cri L Jour 722 © (Yol 22) 1935 Nag 149 (155) : 
36 Cri L Jour 1153 : 31 Nag L R 318. 

[But see (Yol 33) 1946 Oudh 26 (32,33) (DB) © 
(Yol 31) 1944 Oudh 122 (129) : 19 Luck 493 : 45 Cri 
L Jour 538 (DB).] 

10. Offences forming part of same transaction 
— Jurisdiction to try. — [1] The accused were charged 
under 8. 420 read with 8. 120B, Penal Code. The, con- 
spiracy was entered into at B where the accused lived, 
but one or two acts of cheating were committed within 
the jurisdiction of the Court at P. It was held that the 
Court at P Could not be clothed with jurisdiction to try 
the charge of conspiracy. (Yol 23) 1936 Mad 317 (317) : 
87 Cri L Jour 634. 

SECTION 235-SYNOPSIS. 

1. Scope. 

2. “Which of several offences.” 

3. Theft and taking illegal gratification for the 
return of stolen property. 

4. Contradictory statements— Illustration (b). 

5. Murder and concealment of body to screen 
offender. 

6. Murder, culpable homicide not amounting to 
murder and causing death by negligence. 

7. Principal offence and abetment thereof. 

8. Alternative charges. 

9. Sentence. 

10. “Series of acts,” meaning of. 

1. Scope. — [1] This section deals with a class of 
cases, which the language of S. 235 may fail to cover 
and is an exception to S. 233. (’13) 14 Cri L Jour 135 
(137) : 9 Nag L R 26. 

[See (Yol 82) 1945 Pat 376 (379) (DB) ©,(Vol 31) 
1944 All 137 (143) : 46 Cri L Jour 38:1 L R (1944) All 
403 (PB).] 
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[2] The stage at which this section applies is before 
the evidence is gone into in the case, in other words, 
before the trial begins. (Vol 25) 193S Cal 51 (68, 69) : 
I L R (1938) 1 Cal 290 : 39 .Cri L Jour 161 (DB) * 
(Vol 23) 1936 Cal 796 (799) : 62 Cal 956 : 37 Cri L Jour 
701 (DB). 

[But see (Vol 23) 1936 Bom 193 (196) : 60 Bom 4S5: 
37 Cri L Jour 753.] 

[3] If at the time the trial begins the prosecution 
relies on certain facts which are provable and’ from 
them the inference arises that the accused has com- 
mitted some one of several offences, but it is not possible 
to say which one of them without the aid of certain 
other facts, the accused may be charged cumulatively 
with all of them or alternatively with them. (’07) 5 Cri 
L Jour 472 (480) (Mad). (Charged under S. 379 and 
S. 411 of Indian Penal Code.) * (Vol 32) 1945 Cal 421 

(422) (DB). (If the view is taken that there might be 
doubt as to whether the evidence of actual identification 
at the time of dacoity would be accepted, there would 
be a charge framed both under Section 395, I. P. C., 
and also under section 412 and also there might have 
been a charge in the alternative under S. 395 or S. 412.) 

(Vol 32) 1945 Cal 402 (406) (DB). (Accused mislead- 
ing authorities by making false promise in order to get 
out of difficulty created by contravention of freezing 
order — Held, accused can be charged alternatively 
Under R. 75 A of Defence of India Rules or under 
R. 46 (2) (d) but net under both.) * (Vol 30) 1943 Lab 
220 (221) : 45 Cri L Jour 80 : I L R (1944) Lah 145 
(DB). (A person can be charged with an offence under 
section 380, I. P. C., and alternatively with an offence 
under section 420, I. P. C.). 

[4] Cumulative or alternative charges framed — 
Further facts disclosed in the trial dispelling doubt — 
Conviction should be for the offence proved. (Vol 18) 
1931 Cal 414 (415) : 59 Cal 8 : 32 Cri L Jour 892 
(D B) * (’13) 14 Cri L Jour 278 (280) : 1913 Pun Re 
No. 8 Or (D B)*(Vol 17) 1930 Cal 139 (140) : 57 Cal 
801: 31 Cri L Jour 610 (D B). (Offence under Ss. 395 
and 457). 

[See (Vol 16) 1929 Pat 660 (661) : 8 Pat 731 : 31 
Cri L Jour 362 (DB),] 

• [5] - Doubt as to which one of the offences was com- 
mitted at the end of the trial — Judgment should be' 
passed itt- the' alternative. (Vol 32) 1945 Cal 421 

(423) (D B) * {Vol 24) 1937 All 754 (754) : 39 CriL 
Jour 152 B (Vol 18) 1931 Cal 414 (415) : 59 Cal 8 : 32 
Cri L Jour 892 (D B)*(Vol 1) 1914 Lah 549 (550) : 14 
Cri L Jour 664 : 1913 Pun Be N- 11 Cr. 

: [6] Charge framed only- for one- offence — Offence 
- committed found to be 'another — Provided the same 
facts could have sustained- a charge ' for the latter, 
offence conviction can be given' for the offence proved. 
{Vol 32) 1945 All 87 (90) : I L R (1945) All 432 : 46 
Cri L Jour 495 * (Vol 32) 1945 Cal 421 (423) {DB) * 
(Vol 31) 1944 Pat 67 (73) : 45 Cri L* Jour 624 r 22 Pat 
681 (DB) * (Vol 30) 1943 Bom 458 (461) : 45 Cri L 
Jour 221 : I L R (1944) Bom 25 (D Bf* (?«! 80) 1943 
Mad 209 (209) : 44 Cri L Jour 413*(V«1 27) 1840 Pat 
414 (416) : 41 Cri L Jour 810*(Vol 24) 1937 Bang 250 
(251) : 38 CriL JdUr 989*(Yol 23) 1986 AH 337(352): 
58 All 695 : 37 -Cri L Jour 794 (D B) * (Vol 11)' 1924 
Rang 256 (260) : 2 Rang 80 : 26 CriL- Jour 907 * 
(Vol 10) 1923 Gal 596 (597) : 50 Cal 564 : 24 Cri L 
Jour 372 (D B) * (’35) 36 Cri L Jour 244 (245, 246) 
(DB) (Lah)*(Yol 15) 1928 Bom 130 (134) : 52 Bom 
885 ,: 29 Cri L Jour 403 (D B) B (Vol 12) 1925 Mad 1 

t 5) : 47 Mad 746 : 25 CriL Jour 1297 (F B) * (Vol 19) 
932 Nag 173 (173, 174) : 28 Nag L R 218 : 34 CriL Jour 
|B®fVol 14) 1927 Oudh 196 (197): 2 Luck 444 : 28 Cri 


Jour 315 * (Vol 16) 1929 Pat 11 (14, 15) : 7 Pat 758 : 
30 Cri L Jour 205 (D B)*(Vol 22) 1935 Pesh 67 (68) : 
36 Cri L Jour 1438 * (Vol 20) 1933 Oudh 162 (163) : 8 
Luck 474 : 34 Cri L Jour 385 B (Vol 14) 1927 Nag 163 
(164) : 28 Cri L Jour 189 * (Vol 16) 1929 Sind 147 
(148) : 30 Cri L Jour 875 (D B) * (Vol 18) 1931 Sind 9 
(12) : 25 Sind L R 1: 32 Cri L Jour 517. 

[7] Acquittal of the only charge framed on facts on 
which cumulative or alternative charges could have 
been framed — He cannot be again tried for an alterna- 
tive charge on the same facts. (Vol 30) 1943 Mad 737 
(739) : 45 CriL Jour 518*(Vol 18) 1931 Bom 309(311): 
55 Bom 520 : 33 Cri L Jour 62 B (Vol 14) 1927 Bom 
629 (629, 630) : 28 Cri L Jour 1032 (D B)*(Vol 5) 1918 
Cal 406 (407): 19 Cri L Jour 198 : 45 Cal 727 (D B) B 
(Vol 8) 1921 Sind 137(139, 142): 16 Sind L R<1: 23 Cri 
L Jour 305 (D B) B (Vol 11) 1924 Mad 478 (479) : 25 
Cri L Jour 244*(’13) 14 Cri L Jour 135 (138) : 9 Nag 
L R 26 B (Vol 8) 1921 Pat 22 (22) : 22 Cri L Jour 63® 
(Vol 2) 1915 Low Bur 60 (61) : 16 Cri L Jour 267 * 
(’10) II Cri L Jour 731 (733): 4 Sind L R 174 (D B). 

[8] The applicability of the section depends upon the 
facts charged in each case. (Vol 25) 1938 Cal 51 (69) : 

I L R (1938) 1 Cal 290 : 39 Cri L Jour 161 (D B) B 
(Vol 23) 1936 Cal 796 (799) : 62 Cal 95S : 37 Cri L 
Jour 701 (D B) B (Vol 17) 1930 Cal 209 (210) : 57 Cal 
1074 : 31 Cri L Jour 903 (D B). (Facts clear as to which 
offence was committed— Section does not apply.) 

[But see (Vol 20) 1933 Cal 676 (677) : 60 Cal 1394; 
34 Cri L Jour 1219.) 

[9] Section does not apply in the following cases:— 
(a) Where it appears that the accused has committee 

distinct offences. (Vol 32) 1945 Pat 376 (379) (D B) 4 
(Vol 29) 1942 Oudh 473 (477) ; 48 Cri L Jour 830 ; 
18 Luck 408 B (Vol 28) 1941 Lah 214 (215) : 42 Cri I 
Jour 660 : X L R (1941) Lah 423 (D B) * (Vol 23) 193( 
Pat 503 (504) : 37 Cri L Jour 785*(Vol 23) 1936 Ram 
174 (174) : 14 Rang 24 : 37 Cri L Jour 492 * (Vol 22 
1935 Nag 178 (182) : 31 Nag L R 337 : 36 Cri L Jon: 
1216*(’06) 3 Cri L Jour 240 (242) (D B) (Bom)*(Vol 20 
1933 Lah 959 (959, 960) : 35 Cri L Jour 291*(Yol 12 
1925 Nag 294 (294) : 26 Cri L Jour 1358 B (’32) 1935 
Mad W N 247 (248) B (’01) 5 Cal W N 567 (568 
(D B)*(’97) 20 All 107 (108) (D B) B (Vol 14) 1927 A1 
75.(75) : 27 Cri L Jour 1351 * (Vol 9) 1922 Bom 9' 
(98, 99) : 46 Bom 657 : 23 Cri L Jour 259 (D B) 8 
(Vol 20) 1933 Sind 225 (225, 226) : 35 Cri L Jour 58! 
(D B) B (Vol 14) 1927 Rang 32 (32) : 4 Rang 355 : 2‘ 
Cri L. Jour 13 60® (Vol 20) 1933 Mad 843 (843,-844) r3i 
CriL Jour 76 (Ss. 325 and 160.)fb(Vol 13) 1926 Cal 58, 
(582) ; 53 Cal 466 : 27 Cri L Jour 606 (D B),* (Vollg 
1931 Sind 116 (117) ; 25 Sind ,L R 9: 83 Cri L Jour A 
(D B)*(Vol 20) 1933 Oudh 815 (321) y 8 Look 518 : & 
Cri L Jour 10 (D B) * (Vol 21) 1934 Cal 409 (410) : 6, 
Cal 537 : 35 Ori-L Joor*87 ,{D :B)-" v •: 

‘ - ! (B) !; Where there " ii , -ntf douM' as to' the dffenoe d 
dffenoes ,'Cdmiwtted. (Vol 26) -»89 AH 60S-' (667) H 
Cri L Jour 94S*(Vol 26) 1938 ■AH, 710 (712) : '41 Cri 3 

fix r {m® : 

m St (VoJ 93) ' 1936 Cs 

796 (V99| f 62 m mVi-Stt-fm Oafew 701 (D B): « 
(Vol 2) 1915- fefeSeg (804) Pi® *©* 97 : 16 Cri 3 
-Jottt 761 ,#B)W|;#|i| ! '{af.(D B) * (Wf 7 
. 1920 PatffitO '(21& 219^ imCS»®j#our 439 (DBH 
(Vol 7) 1920 Pat 512 C613) :2X Cri L Jour 44 *.f 1« 

II CriX Johr 42r(42iyr'l9»9'ftm'»e m , S0«pf 

(Vol 17) 1930 Pat 26 (27) fS P&t 585 i 'm cMWM 
806 (DB). ; ' ■ • : '• ; « v ■ ppf 

(c) Where ■ facts ' relied upon db 'TSSt'!#fflS?pWiyii 
offence at alt (Vol 18) 1981 Cal 528 (m) *«Ns&98f- 
32 Cri L Jour 1167 (D B)*(Vol 7) md Pat 512 (Sl^( 

-ni /"w; T A A , ' V ^ ^ 'jW f'-VUV! 
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Section 236 — Note 1 (coma.) 

(d) Where the iirosecuoion is not clear as to what 
facts it will rely upon. (Tol 18) 1931 Cat 111 (-115) : 59 
Cm S : 32 Cii L Jour 892 (D B) ft (Vol 18) 3931 Cal 
50 s (52 m) : 59 Cal 92 : 32 Cri L Jour 1 107 (D 13). 

[But see (Vol 29) 1912 Bom 71 (74) : 43 Cri L Jour 
52 m : I L R (1942) Dorn 384 (F B).J 

[10] “Doubt” in the section means only doubt as to 
questions of fact and not as to questions of law. (Vol 20) 
1933 Bang 236 (*237, 238) : 11 Rang 354 : 35 Cri L 
Jour 41 ft (Vol 15) 3928 All 139 (140) : 29 Cri L Jour 
232 ft (Vol 18) 1931 Cal 413 (415) : 50 Cal 8 : 32 Cri Ti 
Jour 89*2 (D 33) ft (’13) 12 Cri L Jour 22 [ (228) : 5 Sind 
L E 16 (D B). 

[See however (Vol 24) 3937 All 75 1 (754) : 39 Cri 
Jj Jour 152. (Whore the facts them selves arc m doubt, 
section docs not apply.) ft (Vol 18) 1931 Cal 414 (416) ; 
59 Cal 8: 82 Cri L Jour 89*2 (D13), (Do).] 

[But see (Vol 3*2) 1915 All 81(85) : 46 Cri L Jour 
750 : I L R (1945) All 55Sft(Vol 25) 1938 Cal 51 (68) : 
I L R (193S) 1 Cal 290 : 39 Cri L Jour 101 (D 13) ft 
(Vol 25) 1938 Sind 63 (65) : 31 Sind L R 480 : 39 Cri 
L Jour 460 (D 33) * (Vol 23 1936 Rang 174 (17 1) : 14 
Rang 21 : 87 Cri L Jour 492 ft (Vol 12) 1925 Cal 903 
(904) : 26 Cri L Jour 594 (D 13) ft (Vol 3 6) 1929 Rang 
209 (210) : 7 Rang 96 : 30 Cri L Jour 750ft(’87) 3 887 
Pun Re No. 11 Cr p. 39 (21, 22) (D B) ft (Vol 5) 1918 
Pat 628 (629) : 19 Cri L lour 202).] 

[11] The several offences should fall under the same 
chapter of the Penal Code. [Vol 24) 1937 Rang 250 
(251) : 38 Cri L Jour 989. 

[12] Section applies only in the following eases: — 

(a) Offences constituting on the same facts should be 
eognato offences. (Vol 11) 1924 Rang 106 (108) : 1 
Rang 690 : 25 Cri L Jour 553 ft (Vol 16) 1929 Pat 660 
(661) : 8 Pat 731 : 31 Cri L Jour 36*2 68 (Vol 14) 1927 
Nag 163 (164) : 28 Cri L Jour 3 89ft (’88) 1888 All W N 
116 (117)ft(Vol 19) 1932 Oudh 103 (106) : 7 Luck 543: 
33 Cri L Jour 926. 

(b) The offences should be such that they merely 
vary in degree because of the varying degree in inten- 
tion or by reason of subsidiary aggravating circums- 
tances. (’ll) 12 Cri L Jour 224 (226) : 5 Sind L R 16. 

[13] The section applies only whero from the evi- 
dence led by the prosecution it is doubtful which of 
several offences have been committed by the accused. 
‘(Vol 32) 1945 Pat 376 (379; (D B) ft (Vol 10) 1923 Pat 

121 (122) : 23 Cri L Jour 30. 

[14] Nothing contained in Criminal Law Amend- 
ment Act bars operation of Ss. 196, 235, 236 and 237, 
Cr. P. C. — Conviction or acquittal of person or overt act 
in regard to conspiracy does not bar trial of such person 
over again under S. 121A, Penal Code. (Vol 24) 1937 
Cal 99 (114) : 88 Cri L Jour 318 (S B). 

2. “Which of several offences.” — [1] This 
section applies even where the doubt is whether the 
accused committed one offence only or both that offence 
and another. (’13) 14 Cri L Jour 214 (216, 217) : 36 
Mad. 308 (DB). 

[2] A charge can be framed under this section in 
respect of offences falling under any penal enactment* 
(Vol 10) 1923 Cal 596 (597) : 50 Cal 564 : 24 Cri L Jour 
372 (DB) ft (Vol 2) 1915 Low Bur 60 (61) : 16 Cri L 
Jour 267 ft (Vol 8) 1921 Pat 22 (22) : 22 Cri L Jour 
63 ©(Vol 14) 1927 Bom 629 (629) ; 28 Cri L Jour 1032 
(DB). 

3. Theft and taking illegal gratification for the 
return of stolen property. — [1] A person who takes 
gratification for restoring property known to be stolen 

..and fails to restore it or cause the offender to be 
A apprehended, no inference can he drawn that he is also 
the, thief and cannot be charged with theft along with a 
under 215, X P. O. (Vol 14) 1927 Rang 254 


(255) : 28 Cri L .Tour 759 ft (Vol 16) 1929 R 
(210) : 7 Rang 96 : 80 Cri L -lour 750. 

[2j Where after taking gratification a nerson 
the stolen property but does not bring the ofh 
justice a doubt arises as to whether lie was not [ 
therefore an alter native charge for theft can be 
in addition to one under 8. 213, I. P. C. (’08) 
Jour 464 (469) : 4 Low Bin* Rul J 99 (FB). 

4. Contradictory statements — Zllustrai 
— [1J A charge for giving false evidence can be 
where • a person makes two contradictory stai 
(’99) 22 All 315 (3 37) (D D) ft (Vol 8) 3921* Bom 
45 Bom 834 : 2*2 Oil Jj Jour 241 (F B), (Ov 
(1894) 18 Bom 877.) ft (’03) 1902, Pun L R Nc 
245 (246) (DB) ft (Vol 12) 3 9*25 Oudh 060 (6( 
Cri Ii Jour 3 457 ft (’10) 11 Cri L Jour 781 (73; 
Bur) ft (’08) 7 Cri L Jour 302 (808) (Ail) ft , 
Mad 55 (o9, 60, 61, 6o) (DB). (Contradiction in t 
statement.) ft (’84) 30 Cal 987 (040, 941, 9i 
(Do.) 

[See also (Vol 26) 3 989 Bind 3 70 (3 71) : I L I 
Kar 280 : 10 Cri L Jour 707. (Two conflietin 
merits by witness — Charge under Section 230 
framed.)] 


in ness ions 


- - WULI( wum <UUIUD1US' 

committal Court — Accused can bo charged 
natively and convicted. (Vol 84) 1917 Bom If 
(DB). 

[3] Alternative charge in respect of two confers 
statements can be framed only when tlio prosec 
unable to prove which of the two statements 
(’90) 1890 Pun lie No. 27 Cr, p. 90 (93) ft ('8 
Pun Ro No. 32 Cr, p. 65 (68) (DB) ft (’96) 2 W 
(800) (DB) ft (’74) 22 8 nth W U Cr 2 (3) (DB). 

[4] Jn the following cases no alternative eba 
be made as the person was not bound by law to s 
truth : 


[a; htatement made m a petition. (’02) 2 W 
(369) (DB). V ; 

fb) Statement before Magistrate in an exam i nr 
him for ascertainment of informrtion. (1900) 27t 
(457) (DR). v 1 

(e) Amin executing decree reporting obstru- 
Civil Court. (’95) 17 All 436 (437) (DB). 

(d) Statement made uuder police threat j 
treatment. (1865) 3 Suth W R Cr 6 (8) (DB). 

[5] Accused reciting in sale deed a particular 
consideration received and deposing in a sul 
pre eruption suit a different sum. can bo chargee 

Ifr ^ 19 °* L R 

p. 245 (246) (DB). 

5. Murder and concealment of body to 
offender. — [1] Pacts relied upon by prosecutic 
that murder was committed and that accused h< 
cealed the evidence for screening the offender - 
that he could be convicted of offenoe undor 
though charge against him was only under S. 3( 
12) 1925 P C 130 (131) : 6 Lah 226 : 52 X) 
191 : 26 Cri L Jour 1059 (PC) ft (Vol 27) 1{ 
289 (289, 290) : 19 Pat 369 : 41 Cri L Jour 91< 

[(See however (’95) 22 Cal 638 (639, 640) (D 

[2] Where the disposal of the dead body is a £ 
transaction from the actual murder the cox 
under both the sections 302 and 201 is legal. C 
1942 Lah 271 (275) : 44 CriL Jour 77 (DB). * 

6 . Murder, culpable homicide not amotrn 
murder and causing death by negligence : 
The following are the three views as to the fraa 
charges in respect of facts which give rise to ai 
ence of murder or culpable homicide not am< 
to murder : 

(a) Either cumulative or alternative charge 
framed m resnect of /VrU iq\ ioai n. 
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237* { 1 ) If, in the ease mentioned in section 236, the accused is charged with one offence, and 
When a person is charged it appears in evidence that he committed a different offence for -which 
withcne of fence, he can be he might have been charged under the provisions of that section, he 
^otovicie of ano ie?. may be convicted of the offence which he is shown to have committed, 

although he was not charged with it. 

a [* * * * :i ] 

Illustration. 

A is charged with theft. It appears that he committed the offence of criurnal breach of frast, or that of 
receiving stolen goods. He may be convicted of criminal breach of trust or of receiving stolen goods (as the case 
may be) though he was not charged with such offence. 

[1882— S. 237; 1872— S. 237; 1861— Ss. 56 to 59.] 

[a] Sub- section (2) was repealed by the Code of Criminal Procedure (Amendment) Act, 1923 (18 [XYIII1 of 
1923), S. 63. 


Section 236 — Note 6 (contd.) 

(311) : 55 Bom 520 : 33 Ori L Jour 62 * ( 5 72-92) 
1872-92 Low Bur Eul 300 (301) * (Yol 2) 1915 Bom 
297 (298) : 16 Crl L Jour 305 (DB) * (Yol 11) 1924 
Bom 450 (451) : 26 Cri L Jour 211. ((Yol 1) 1914 Cal 
65 : 41 Cal 621 : 14 Cri L Jour 660 (DB), Followed.) 

(b) Cumulative or alternative charge cannot be 
framed. (’87) 18S7 Pun Ee No. 11 Or, page 19 (21) 
(DB). 

(c) Cumulative charge but not alternative charge can 
be framed. (Yol 25) 1938 Sind 63 (65) : 31 Sind L E 
480 : 39 Cri L Jour 460 * (’ll) 12 Cri L Jour 224 
(226) : 5 Sind L E 16. 

7. Principal offence and abetment thereof. — 

[1] A person may be convicted o£ abetment of an 
offence, even if he ia charged with the substantive 
offence and vice versa , if the facts relied upon could 
have supported a charge for that offence. (’46) 25 Pat 
562 (570). (Conviction altered as one for abetment in 
revision.) * (Yol 31) 1944 Nag 192 (193, 194): 46 Cri 
L Jour 80: ILE (1944) Nag 589 (DB)* (Yol 31) 1944 
Pat 67 (73): 45 Cri L Jour 624: 22 Pat 681 (DB)* (Yol 
17) 1930 Nag 145 (148): 30 Cri L Jour 224 * (Vol 18) 
1931 Oudh 274 (276): 7 Luck 102: 32 Cri L Jour 905 
(DB) * (Yol 21) 1934 Pat 561 (563): 13 Tat 729: 36 
Cri L Jour 17 (D B) * (Yol 7) 1920 Lah 15 (18): 22 
Cri L Jour 161 (D B) * (Yol 12) 1925 Rang 122 (127, 
128): 3 Rang 11 : 26 Cri L Jour 492 * (Yol 3) 1916 
Cal 431 (443, 445): 42 Cal 1094: 17 Cri L Jour 113 (SB) 
*(Vol 11) 1924 Bom 502 (507) : 49 Bom 84: 26 Cri L 
Jour 1000 (DB) * (Yol 19) 1932 Cal 455 (456): 59 Cal 
1192: 33 Cri L Jour 720 (DB) * (Yol 18) 1931 Mad 
225 (227): 32 Cri L Jour 753 * (Yol 22) 1935 AH 935 
(937) : 37 Cri L Jour 247 *(Vol 22) 1935 Pesh 67 (68): 
36 Cri L Jour 1438 * (’32) 1932 Mad W N 1217 
(1217). 

[But see (’12)13 Cxi L Jour 223 (223) (Mad}*(’12) 13 
Cri L Jour 203 (203) (DB) (Mad) * (Vol U) 1924 Bom 
432 (432): 25 Cri L Jour 1135 (DB) * (Yol 16) 1929 
Nag 325 (328): 30 Cri L Jour 944 (DB) * (’21) 22 Cri 
L Jour 811 (312) (Pat) * (Yol 7) 1920 Pat 512 (513) : 
21 Cri L Jour 44 * (Yol 10) 1923 Cal 45B (455): 50 
Cal 41: 24 Cri L Jour 763 (DB) * (Vol 14) 1927 Cal 63 
(64): 28 Cri L Jour 2 (DB) * (Yol 15) 1928 Lah 382 
(390): 30 Cri L Jour 18.] 

8. Alternative charges,— [1] Even alternative 
charges must conform to the provisions of Ss. 233, 234, 
235 or S. 239 and each must be a legal charge. (Yol 25) 
1938 Sind 171 (173): X L R (1939) Kar 204: 39 Cxi L 
Jour 890 (D B). 

[2] Alternative charges should be framed as in form 
given in Sch. V, No. 28, sub-head II. (’72-92) 1872-92 
Low Bur Rul 436 (437). 

[3] Charges of distinct offences such as kidnapping 
and abduction — Charges separately fox kidnapping and 
abduction desirable. (Yol 14) 1927 v al 644 (646): 28 Cri 
L Jour 805 [DB) * (Yol 33) 1946 Lai 498 (494) (DB). 


[4] Omission to split up the charge into two parts is 
not a material error, unless the accused is prejudiced in 
defence. (Yol 17 1 1930 Cal 209 (210, 211): 57 Cal 1074: 
31 Crl L Jour 903 (DB) * (Yol 20j 1933 Cal 676 (677): 
60 Cal 1394: 34 Cri L Jour 1219 (DB) * (Vol 21) 1934 
Sind 164 (166, 167j: 36 Cri L Jour 231. 

9. Sentence. — [1] Conviction in the alternative in 
respect of two offences — Sentence should be considered 
from the point of view of maximum sentence provided 
lor the lesser offence. (Yol 4) 1917 All 29 (30): 18 Cri L 
Jour 790 * (Yol 7) 1920 All 110 (111): 42 A13 802 : 
21 Cri L Jour 783 (DB) * (’88) 1888 Pun Re No. 32 
Cr, p. 65 (70) (DB)*(*03) 1903 Pun L R No. 60, p. 245 
(246, 247) (DB) * (Vol 17) 1980 Mad 870 (873) : 54 
Mad 68: 32 Ori L .Tour 263 (DB)*( S 90) 1890 Pun Re 
No. 27 Cr, p. 90 (93). (Even where a person is charged 
under two parts of the Section, one carrying a higher 
and the other a lighter punishment.) * (’99) 1899 Pun 
Re No. 3 Cr, p. 7 (8, 9) (Do.) 

[2] Common object to dispossess complainant specified 
in charge and accused convicted under S. 147, I. P. C. — 
Conviction for common object to cause hurt cannot be 
substituted in appeal. (Yol 33) 1946 Cal 305 (305). 

10. “Series of acts," meaning of. — [1] The 
section cannot apply when there are more than one 
separate single acts or separate series of acts each of 
which constitutes a separate offence although it may be 
doubtful as to which offence will be constituted. (Yol 
31) 1944 Cal 224 (228): 45 Cri L Jour 666: I LR(1944) 
1 Cal 398 (D B). 

[2] A statement made in the evidence in a civil suit 
and a statement made in the evidence in a criminal 
case cannot be considered to be a £t series of acts." (Yol 
11) 1924 Sind 1 (3, 4) : 16 Sind L R 285 : 25 Cri L 
Jour 1195. 

Section 237 — Note 1 

[1] This section is an exception to the general rule 
that the accused person cannot be convicted of an offence 
of which he was not charged. (Vol 33) 1946 Bom 38 
(41): 47 Cri L Jour 378 (F B) * (Yol 31) 1944 All 137 
(143): 46 Cri L Jour 38: I L B (1944) All 403 (F B). 

[2] This section applies only in eases falling with- 
in S. 236. (Yol 32) 1945 All 81 (84): 46 Cri L Jour 750: 
1 L R (1945) All 558 * (Yol 32) 1945 Pat 376 (379) 
(DB) * (Yol 26) 1939 All 665 (667): 40 Cri L Jour 948 
* (Yol 25) 1938 Cal 51 (68) : I L E (1938) 1 Cal 290 : 
39 Cri L Jour 161 (DB) * (Yol 23) 1936 Cal 796 (799): 
62 Cal 956: 37 Cri L Jour 701 (DB). 

[3] In cases where there is no doubt on the facte 

which can be proved as to which of the several offences 
the facts will constitute, this section has no application. 
(Yol 32) 1945 All 81 (85) ; I L R (1945) All 558 : 46 
Cri L Jour 750 * (Yol 23) 1936 Cal 796 (799) : 62 Cal 
956: .37 Cri L Jour 701 (DB). .... 

< 350 Sc 351 A, M» 
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238 . (i ) When a person is charged with an offence consisting of several particulars, a < 
When offence proved included nation of some only of which constitutes a complete minor o 
in offence charged. and such combination is proved, but the remaining particula 

not proved, he may be convicted of the minor offence, though he was not charged frith it. 

(2) When a person is charged with an offence and facts are proved which reduce it to a 
offence, he may be convicted of the minor offence, although he is nob charged with it, 

3 if 2 A ) When a person is charged with an offence, he may be convicted of an atten 
commit such offence although the attempt is nob separately charged.] 

(3) Nothing in this section shall be deemed to authorize a conviction of any offence re 
to in section 19S or section 199 when no complaint has been made as required by that section. 

Illustrations. 

(a.) A is charged, under section 407 of the Indian Penal Code, with criminal breach of trust in res 
property entrusted to him as a carrier, It appears, that he did commit criminal breach of trust under secti 
in respect of the property, but that it was not entrusted to him as a carrier. He may be convicted of ci 
breach of trust under section 406. 

(b) A is charged, under section 325 of the Indian Penal Code, with causing grievous hurt. He proves 1 
acted on grave and sudden provocation. He may be convicted under section 335 of that Code. 

[1882 — 8. 238; 1872— S. 457.] 

[a] Inserted by the Code of Criminal Procedure (Amendment) Act, 1923 (18 [NV1II] of 1923), 8. 64. 


Section 237 — Note 1 (contd.) 

[4] Even though a conviction may be legal under 
S. 237, it may be set aside under S. 535 if it has prejudi- 
ced the accused. (Yol 14) 1927 Cal 520 (521) : 54 Cal 
476: 28 Cri L Jour 404 (DB). 

[See also p40) 44 Cal W N 651 (652) (DB). (Whether 
the accused can be convicted under S. 326 when the only 
charge was one under S. 304 read with S. 149, must 
turn upon the question whether any prejudice was 
caused to them.)] 

[5] Sections 227 and 237 necessarily go together and 
in cases under 8. 237 a Court is not empowered to 
convict a person of an offence of which he has not been 
told anything. (Vol 12) 1925 All 448 (448): 26 Cri L 
Jour 1057 « (Vol 13) 1926 All 227 (228): 27 Cri L Jour 
152 * (Yol 20) 1933 All 30 (31) : 34 Cri L Jour 445. 
(Charge for murder — Conviction under & 194, Penal 
Code, not illegal as it falls under S. 237, but the accused 
should nevertheless be asked to plead to the charge.) 

[6] In convicting a person under this section the 
question to be decided is whether the accused has or 
has not been prejudiced in his trial by the fact that the 
charge was framed under the wrong section. (Yol 25) 
1938 Oudh 263 (263): 39 Cri L Jour 987. 

[7] Where a Court finds it necessary to convict an 
accused under this section, it should be particularly 
careful to formulate in its own mind the charge upon 
which had it been duly framed, it would be prepared to 
convict (Yol 8) 1916 All 294 (294): 17 Cri L Jour 64. 

[8] A totally different common object from the one 
specified in the charge and under which accused were 
convicted, cannot be substituted for the first time in 
appellate Court’s judgment. (Yol 33) 1946 Cal 305 (306): 
47 Cri L Jour 943. 

[9] Accused charged with principal offence — He can 
be convicted of abetment without distinct charge. (’46) 
47 Cri L Jour 968 (969) (DB) (Nag). 

[10] Accused charged with murder can be convicted 
nfider S. 411, Penal Code, even if not charged under it. 
(Yol 34) 1947 Mad 114 (115) (DB). 

- > [II] The illustration to the section does not refer to 
cases in which there is no doubt as to what off enee has 
been committed on the facts relied on by the prosecution 
but it is merely doubtful which offence will be proved 
■ and this section is, therefore, no authority for holding 
that in such cases, on a charge of One offence, a person 
, can be convicted of a different offence, (Vol 23) 1936 
vCfcl 796 (801): 62 Cal 956: 37 Cri L Jour 701 (DB). 
[12] A conviction fox a substantive offence can be 


altered to a conviction for abetment of the same < 
in revision without anv charge for it, if the acei 
not prejudiced. (’46) 25 Pat 562 (570). 

[13] Person charged with one offence — ITe coult 
been charged of another offence on the same f 
Court cannot take cognizance of latter offence will 
complaint — That person, held, cannot be convict 
latter offence without such complaint. (Vol 27) 19- 
201 (201): 41 Cri L Jour 499 * (Vol 5) 1918 La 
(385, 386): 1918 Pun He No. 2 Cr: 19 Cri L Joi 
* (Vol 13) 1926 Hang 169 (171): 4 Hang 131 ; i 
L Jour 1075 (DB). 

SECTION 238 — SYNOPSIS. 

1. Scope and principle of the section, 

2. “Minor offence.” 

3. Attempt — Sub-section (2A). 

4. When minor offence requires complaint — 
section (3). 

5. Powers of appellate Courts and High Cor 
1. Scope and principle of the section. - 

Charge under S. 353, Penal Code of assaulting j 
servant — Magistrate finding that person assaulte< 
not public servant — Held he can be convicted t 
S. 352, Penal Code. (Yol 25) 1938 Hang 281 (282): 
Rang L R 139 : 39 Cri L Jour 761. (Dissenting fr( 
Cal W N 202.) 

[2J Charge of murder— Judge can ask jury to r< 
verdict, if they thought fit, of lesser offences with w 
accused was not specifically charged. (Vol 32) 1945 
110 ( 111 ). 

[3J Accused inflicted a wound with stabbing in 
ment in the abdomen of a person — Wound caused c 
of that person — The question being whether the ofl 
was murder or grievous hurt with a dangerous wea 
held, the only difference between the two offences is 
of the degree of intention and S. 238 does not apply. 
30) 1943 Mad 737 (738, 739) ; 45 Cri L Jour 518, 

[4] Murder and grievous hurt are retarded as n 
and minor offences so as to treat a charge for mu 
as including a charge for grievous hurt. (Vol 33) : 
Bom 38 (42) : 47 Cri L Jour 378 (FB)*(Vol 29) 3 
Pat 446 (449) : 43 Cri L Jour 205 : 21 Pat 138 (DP 

[5] When the circumstances constituting the m 

charge do not necessarily constitute the minor off< 
also, this section does not apply. (1900) 13 C P L I 
167 (168). (Charge of murder—Conviction for disho 
misappropriation of property possessed by the dece* 
is not good, if the charge for tha k*o t 
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Section 238 — Note 1 (contd.) 
frumed.)*(Voi 11) 1924 Bom 502 (504, 507) : 49 Bom 
84 : *26 Cri L Jour 1000 (DB). (Conviction of accused 
under S. 307 read with S. 34 or 8. 114 is legal though 
they were charged only with offences under Ss. 304, 148 
ana 149, Penal Code.) * (Yol 11) 1924 Bom 43*2 (43*2} : 
25 Cri L Jour 1135 (DB). (Charge under principal 
offence — Conviction for abetment cannot stand.) 

[6] The section is an exception to the rule that a 
person cannot he convicted ol an offence with which he 
is not charged. (Yol 33) 1946 Bom 38 (41) ; 47 Cri L 
Jour 378 (FB) * (Yol 31) 1914 All 137 (143) :46 Cri L 
Jo nr 38 : I L R (1944) All 304 (FB) * (Yol 12) 19*25 
Cal 903 (904) : 26 Cri L Jour 594 (DB). 

[7] An accused person can be convicted of an offence 
different from that he was accused of, only in eases 
where the accused is not prejudiced in any way by the 
conviction on the new charge. (Yol 9) 192*2 Pat 5 (7) : 
23 Cri L Jour 114 * (Yol 4) 1917 Cal 824 (825) : 44 
Cal 358 : 17 Cri L Jour 424 * (Yol 8) 19*21 Pat 217 
(2 IS) .(But if the accused is prejudiced, he must be 
retried.) * (’13) 14 Cri L Jour 212 (213) (DB) (Cal) * 
(Yol 9) 19*22 Pat5 (7) : 23 Cri L Jour 114 * (Yol‘1) 
1914 Cal 663 (663) :41 Cal 743:15 Cri L Jour 190 (DB). 

[Sj It is sufficient for conviction under this section if 
a guilty intention is proved such as is contemplated in 
8. 441, Penal Code. (Yol 4) 1917 Cal 824 (825) : 

44 Cal 358 : 17 Cri L .lour 424. 

[9] There is no provision of law which allows the con- 
viction for a major offence on a charge of a minor one. 
(’99) 1 Bom L R 513 (514) (DB)* (’ll) 13 Cri L Jour 
429 (430) : 1911 Upp Bur Rul 98 * (Yol 8) 1921 Low 
Bur 36 (37) : 11 Low Bur Rul 45. 

[10] The powers given by this section are not control- 
led by the sections of the Code which prescribe the proce- 
dure to be followed in trying the offence charged and 
have nothing to do with the form of the trial nor with 
the convicting authority. (Yol 8) 1921 Bom 59 (60, 61): 

45 Bom 619 : 22 Cri L Jour 51 (DB) * (Yol 13) 1926 
Bom 134 (135) : 27 Cri L Jour 650 (DB). 

[11] The section invests a jury, empanelled to try an 
offence triable by a jury, to find as an incident that the 
facts proved amount to a minor offence and return a 
verdict of guilty or not guilty of such offence. (Yol 33) 
1946 Bom 38 (42) : 47 Cri L Jour 378 (FB) * (Yol 24) 
1937 Pat 662 (664) : 39 Cri L Jour 156 (DB). 

[12] Jury empanelled to try an offence — Facts proved 
amount to a minor offence which is triable with asses- 
sors only — Jury can return a verdict in respect of minor 
offence. (Yol 24) 1937 Pat 662 (664) : 39 Cri L Jour 156 
(DB) * (’01) 25 Bom 680 (689, 693, 694) (FB) * 
(Yol 13) 1926 Bom 134 (135) : 27 Cri L Jour 650 (DB) 
* (Yol 15) 1928 Mad 275 (275) : 29 Cri L Jour 351 * 
(Yol 1) 1914 Mad 425 (428) : 87 Mad 236 : 13 Cri L 
Jour 739 (DB) * (Yol 16) 1929 Nag 295 (296) : 
31 Cri L Jour 557 * (’10) 11 Cri L Jour 630 (630) : 13 
Oudh Cas 295 * (Vol 2) 1915 Low Bur 39 (45) : 16 Cri 
L Jour 676 : 8 Low Bur Rul 274 (DB). 

[13] The section empowers a Court trying an accus- 
ed person for an offence with the aid of assessors to convict 
him for a minor offence triable by jury. (Yol >8) 1921 
Bom 59 (60, 61) ; 45 Bom 619 : 22 Cri L Jour 51 (DB). 

[14] Charge under S. 304, Penal Code— Jury return- 
ed verdict of not guilty but returned verdict of 4 ‘guilty 
but not voluntarily” under S. 326— Verdict amounts to 
“not guilty” under S. 326, Penal Code — This section 
does not apply. (’08) 7 Cri L Jour 362 (366, 367) (DB). 

[15] Charge under Ss. 120B/161, Penal Code — Charge 
under S. 161 not proved but case under S. 165 made out 
— Court bound to convict the accused under Ss. 12 0B 
and 165. (Yol 34) 1947 Cal 162 (167) (DB), 

2. “Minor offence,” — [1] The words “minor 
nffPTWp” oueht to be taken in their ordinary sense and 


not in anv technical sense. (’95) 22 Cal 1006 (1010) 
(DB). 

[2J Sub-section (1) of S. 23S does not refer to the gravi- 
ty of punishment at all; it merely refers to the number 
of particulars constituting the offence. (Yol 23) 1936 
Bom 193 (196) : 60 Bom 485 : 37 Cri L Jour 753. 

[3] The major and minor offences must be cognate 
offences which have the main ingredients in common. 
(Yol 32) 1945 All SI (85) : 1 L R (1945) All 558 : 46 
Cri L Jour 750. (Person charged with an offence of 
murder cannot be eon vie led tor forgery or misappro- 
priation.) * (Yol 32) 1945 Pat 376 (380) (DB). 

[4] In the following eases the first is a minor offence 
and the second offence charged is a major one: 

(a) Grievous hurt and murder. (Vol 38) 1946 Bom 
38 (42) : 47 Cri L Jour 378 (FB) * (Yol 29) 1942 Pat 
416 (449) : 21 Pat 138 : 43 Cri L Jour 205 (DB). 

(b) Sections 411 and 395, Penal Code. (Yol 32) 1945 
Nag 1 (7): I L R (1945) Nag 151: 46 Cri L Jour 448 (DB). 

(c) Section 147 or 8s. 395 and 396, Penal Code. (Yol 
31) 1944 Sind 113 (114, 121) : I L R (1943) Kar 371: 

45 Cri L Jour 704 (DB). 

(d) Sections 323 and 332. Penal Code. (Yol 27) 1940 
Cal 321 (321) : 41 Cri L Jour 744 (DB). 

(e) Sections 143 and 147. Penal Code. (Yol 19) 1932 
Mad 501 (501) : 33 Cri L Jour 598. 

(i) Sections 323 and 302 and 149, Penal Code. (Vol IS) 
1931 Lab 566 (56S) : 33 Cri L Jour 315 (DB). 

[3] The following are not major and minor offences : 

(a) Sections 395 and 458 or S. 3*23, Penal Code. 
(Yol 321 1945 All 81 (85) :1LR (1945) All 558 : 46 
Cri L Jour 750. 

(b) Sections 395 and 147 or S. 148, Penal Code. (Vol 32) 
1945 Pat 876 (379, 380) (DB). 

(c) Conspiracy with two different objects alleged — It 
is not certain that a conspriaey with only one of these 
objects is a minor offence. (Yol 25) 1938 Cal 51 (69) : 

I L R (1938) 1 Cal 290 : 39 Cri L Jour 161 (DB). 

(d) Section 160 and Ss, 147 and 3*23, Penal Code. (Vol 
11) 1924 Mad 375 (376): 47 Mad 61: 25 Cri L Jour 554. 

(e) Sections 369 and 392, Penal Code. (Yol 17) 1930 
Lah 544 (544) : 32 Cri L Jour 301. 

(f) Sections 427 and 409, Penal Code. (Yol 17) 1930 
Rang 158 (159) : 8 Rang 13 31 Cri L Jour 799. 

[6] Abetment is not a minor offence coming under 
this section. (Yol 22) 1935 Pesh 67 (68) : 36 Cri L Jour 
1438 * (Yol 14) 1927 Cal 63 (64) : 28 Cri L Jour 2 
(DB) * (Yol 14) 1927 All 35 (36) : 49 All 120 : 27 Cr L 
Jour 1118 * (Yol 11) 1924 Bom 432 (432) : 25 Cri L 
Jour 1135 (DB). 

[But see (Vol 27) 1940 Lah 112 (113) : 41 Cri L Jour 
540 * (Yol 22) 1935 All 935 (937) : 37 Cri L Jour 247.] 

[7] A charge of rioting under S. 147 or of being a 
member of an unlawful assembly under S. 149, does not 
by itself or by being charged together with a charge of 
hurt, include as a minor offence an act of voilenee by 
an individual accused so as to authorise under this sec- 
tion a conviction under Ss. 323, 325, 326, 352 or for 
criminal trespass. (’36) 19 Nag L Jour 18(21). (S. 323.)* 
(Yol 5) 1918 Mad 496 (496, 497} : 18 Cri L Jour 860 
(DB). (Do.)* (’07) 5 Cri L Jour 427 (482) : 34 Cal 698 
(DB). (S. 325.) * (Yol 7) 1920 Pat 216 (218, 219) : 21 
Cri L Jour 489 (DB). (Do.)* (Yol 2) 1915 Cal 292 (294): 
41 Cal 662 : 15 Cri L Jour 155 (DB). (S. 326.)* (Yol 16) 
1929 Pat 712 (718) : 9 Pat 642 : 30 Cri L Jour 891 
(DB). (S. 352.) * (Yol 1) 1914 Cal 631 (632) : UjOn L 
Jour 188 (DB). (Criminal trespass.)* (Yol 5) 1918 Mad 
496 (496) : 18 Cri L Jour 860 (DB). (Do.) 

[See however (Yol 28) 1941 Nag 10 (11, 12) : I h R 
(1941) Nag 139 : 42 Cri L Jour 203. (May be convicted 
under S* 323.)] 

[8] A conviction on the substantive charge only or a 
charge coupled with S. 149, Penal Code, is not neces- 
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Whal per 10 -i: v ur~j be a '[2i8'^ Tha following p9tsoi)3 may be charged and tried together,. 

charged jot'dlg. namely : — 

(&) p-?:-s ons remised of uhs same offence committed in the course ol the same transaction; 

(g) persons accused of an offence and persons accused of abetment, or or an attempt to 
commit such offence ; 

(c) persons accused of more than one offence of the same kind, within the meaning of 
section 284 committed by them jointly within the x^eriod of twelve months; 

(d) persons accused of different offences committed in the course of the same transaction ; 

(g) persons accused of an offence which includes theft, extortion, or criminal misappro- 
priation, and persons accused of receiving or retaining, or assisting in the disposal or 
concealment of. property possession of which is alleged to have been transferred by 
any such offence committed by the first-named persons, or of abetment of or attempt- 
ing to commit any such last-named offence ; 

(f) persons accused of offences under sections ill and 414 of the Indian Penal Code or 
either of those sections in respect of stolen property the possession of which has been 
transferred by one offence ; and 

(g) persons accused of any offence under chapter xil of the Indian Penal Code relating 
to counterfeit coin, and persons accused of any other offence under the said Chapter 


Section 238 — Note 2 (contd.) 

sarily bad, the legality of the conviction depending on 
whether the accused has or has not been materially pre- 
judiced by the form oE the charge. (Vol 12) 1925 Mad 1 
(6): 47 Mad 746: 25 Cri L Jour 1297 (FB)* (’36) 19 Nag 
L Jour IB (21) * (Vol 12) 1925 Lab. 286 (286) : 26 
Cri L Jour 820. 


3. Attempt — Sub-section (2 A). — [1] Charge 
under 8. 420, Penal Code — Conviction for attempt to 
cheat under S. 511, Penal Code, is legal. (Vol 29) 1942 
AH 337 (337) : 43 Cri L Jour 858 : I L R (1942) 
All 889. 

[2] Accused acquitted of offence under S. 802, Penal 
Code — Appellate Court can convict him under S. 307, 
Penal Code, although not separately charged. (Vol 23) 
1936 Oudh 44 (47) : 37 Cri L Jour 12 (DB). 

[3] The sub-section does not permit a eonviction for 
an attempt to commit a different offence with which the 
accused was never charged. (Vol 28) 1941 Lah 214 (215): 
42 Cri L Jour 660: ILR (1941) Lah 423 (DB), 


4. When minor offence requires complaint — 
Sub-section (3). — [1] A prosecution for adultery under 

S. 497 or for enticing away a married woman under 
S. 498 requires a complaint by the husband and, there- 
fore, a person charged with rape or abduction cannot be 
convicted either under S. 497 or under S. 498 in the 
absence of a complaint by the husband. (’83) 5 All 233 
(235). (S, 497.)*(’03) 30 Cal 910 (915, 916) (FB). (Ss.497 
and 498.) * (*13) 14 Cri L Jour 284(286) : 1912 UppBur 
Bui 155. (Do.) * (Vol 27) 1940 All 201 (201) : 41 Cri L 
Jour 499. (S, 498.)* (’07) 5 Cri L Jour 164(167): 31 Bom 
218 (DB). (Do.)* (’04) 27 Mad 61 (62) (DB). (Do.) 

[2] No conviction can be made under S. 498 when 
the complaint was specifically made under S. 497 only. 
(*73) 1873 Pun Be No. 18 Or, p. 20 (21) (DB). 


[3] No conviction can be made under S. 500 for 
defamation in the absence of a complaint by the person 
aggrieved where the complaint was under Ss. 353 and 
504 or under S. 501, Penal Code. (’87) 10 All 39 (42, 43). 
(Complaint under S. 504.) * (’89) 1889 Pun Re No. 18 
Cr, p. 67 (69). (Complaint under S. 501.)* (Vol 10) 1923 
Oudh 4 (6): 26 Oudh Cas 44: 23 Cri L Jour 641. (Do.) 

•• [4] The Court cannot convict an accused person of a 
. minor offence for- the taking cognizance of which a 
' complaint under S. 195 is necessary, without such 
“^Stot^Vol l^ 1925 All 129 (130) ; 47 All U4 : 26 
< : 


5. Powers of appellate Courts and High Court. — 
FI] An appellate Court may under this section alter a 
conviction for a major offence into one for a minor 
offence. (Vol 31) 1 944 All 137 (143, 156) : I L R (3944) 
All 304 : 46 Cri L Jour 38 (FB) * (Vol 26) 1989 All 
710 (712) : 41 Cri L Jour 111 * (Vol 25) 1938 Bang 
281 (282) : 1938 Rang L R 139 : 39 Cri L Jour 761* 
(Vol 23) 1936 Oudh 44 (47) : 37 Cri L Jour 12 (DB) * 
(Vol 14) 1927 Oudh 296 (296) : 2 Luck 508 : 28 Cri L 
Jour 673. 

[2] The High Court can oven in a reference under 
S. 307 of the Code, convict the accused of any offence of 
which the jury could have convicted him. (’08) 8 Cri L 
Jour 143 (144) (DB) * (’95) 22 Cal 1000 (1009) (DB) * 
(Vol 1) 1914 Mad 425 (428) : 37 Mad 236 : 13 Cri L 
Jour 730 (DB). 

SECTION 239 — SYNOPSIS. 

1. Scope. 

2. Whether Ss. 234, 235, 236 and 239 are mutually 
exclusive. 

2a. Clauses of S. 239, if mutually exclusive. 

3. “May be tried together.” 

4. “Accused of the same offence* * — Clause (a). 

5. Abetment and attempt — Clause (b). 

5a. Offences of the same kind— Clause (c). 

6. “Same transactions — Clauses (a) and (d). 

7. Acts done in pursuance of conspiracy, 

8. Acts in prosecution of a common object* 

9. Several persons giving false evidence in the 
same case. 

10. Printing and publishing seditious matter. 

11. Defamation by different persons. 

12. Continuing offence. 

13. Kidnapping and abduction. 

14. Keeping gaming house and using it. 

15. Charge need not refer to transaction being 

same, 

16. Clause (e). 

17. Clause (f). 

18. Clause (g). 

19. Simultaneous trials. 

20. Criminal breach of trust and receiving stolen 
property, 

21. Objection as to joinder. 

1. Scope. — [1] It is only under this section that* 
the joint trial of several accused persons is permissible. 
(Vol 32) 1945 Lah 286 (288); 47 Cri L Jout 269 : IL& 
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relating to the same coin, or of abetment of or attempting to commit any such 
offence ; 

and the provisions contained in the former part of this Chapter shall, so far as may be 5 apply to 
all such charges.] 

[1832 — S. 289; 1872— S. 458.] 

[a] Substituted by the Code of Criminal Procedure (Amendment) Act, 1923 (18 [XVIII] of 1923), S. 65. 

Objects and Reasons. 


We consider that the re-draft of Section 289 proposed 
by this clause is a great improvement cn the existing 
Section, We have discussed the various criticisms which 
have been levelled against the clause and have not seen 
our way to make any amendment of substance. We 
think it would be dangerous, if not impossible, to attempt 
any definition of the phrase ‘in the course of the same 
transaction.* An exhaustive definition is not feasible, 
and if the phraseology is altered, the Courts would be 

Section 239 — Note 1 (contd.) 

(1946) Lab 483 (F B) * (Vol *25) 1*938 P C 130 (133): 
89 Cri L Jour 452 : 65 Ind App 158 : 32 Sind L R 
476 : I L R (1938) 2 Cal 295 (P C). 

[2] It is not illegal to jointly commit several accused 
persons for offences not falling within the provisions of 
this section. (Vol 29) 1942 Bom 212 (213) : 48 Cri L 
Jour 773 : I L R (1943) Bom 534 * (Vol 6) 1919 
Mad 45 (47): 20 Cri L Jour 379 : 42 Mad 561 (D B). 

[But see (’97) 1897 Rat 925 (926).] 

[3] Joint commitment of accused should as a matter 
of prudence be avoided. (’81) 1881 Pun Re No, 22 
Cr, p. 47 (49) (D B). 

[4] A joint inquiry in cases not permitted by the law 
was held illegal and not merely irregular. (’04) 1 Cri L 
Jour 58 (60, 61) (D B) (Cal) © (’07) 5 Cri L 3 our 197 
(199) (D B) (Cal). 

[5] A Magistrate cannot try persons for offences 
committed outside his jurisdiction, though otherwise 
the case may fall within the provisions of this section. 
(Vol 38) 1946 Sind 1 (6) : ILR (1945) Ear 275 : 47 Cri 
L Jour 455 © (Vol 16) 1929 Mad 839 (840) : 30 Cri L 
Jour 1161 : 52 Mad 991. 

[6] A joint trial of several persons — At the end of 
the trial facts found are different from those on which 
charge was framed — Acquittal of some of the accused 
does not render trial invalid. (Vol 34) 1947 Sind 49 
(55) © (Vol 27) 1940 Nag 249 (250) : 41 Cri L Jour 734: 
ILR (1942) Nag 208 © (Vol 27) 1940 Pat 499 (501) : 
41 Cri L Jour 452 (D£). © (Vol 25) 1938 P C 130(133) : 
39 Cri L Jour 452: 65 Ind App 158: 32 Sind L R 476 : 
ILR (1938) 2 Cal 295 (P O) © (Vol 9) 1922 Cal 107 
(113): 49 Cal 573: 23 Cri L Jour 657 (DB). 

2. Whether Ss. 234, 235, 236 and 239 are 
mutually exclusive — [1] Where two or more persons 
can be jointly tried under this section for certain offen- 
ces, it is not permissible to add as against one of such 
persons charges which could be added under Ss. 234 to 
236 if ho were being tried alone. (Yol 25) 1938 P C 130 
(133) 39 Cri L Jour 452: 65 Ind App 152: ILR (1988) 2 
Cal 295: 32 Sind L R476 (PC)*(Vol28) 1941 Rang 337 
(339): 1941 Rang L R 559: 43 Cri L Jour 448©(Vol 16) 
1929 All 202 (203): 30 Cri L Jour 687; 51 All 544. 

[But see (Vol 23) 1936 All 337 (342, 348) : 37 Cri L 
Jour 794 : 58 All 695 (DB) © (Vol 30) 1948 Lah 220 
(221); 45 Cri L Jour 80 : X L R (1944) Lah 145 (DB). 
( (Vol 16) 1929 Lah 142: 29 Cri L Jour 1080, Overruled.)] 

[2] The provisions of this section are not controlled 
by Ss. 234 to 236. (Vol 25) 1938 Bom 481 (483): ILR 
(1939) Bom 42 : 40 Cri L Jour 118 (DB) ©(Yol 13) 1926 
Oudh 161 (165) : 26 Cri L Jour 1602. 

[3] Where several charges have been rightly joined 
against the same accused under S. 235, there can be no 


deprived of the guidance which they now have from a 
long series of rulings on the point. We do not find that 
there has been any pronounced conflict of opinion, the 
reason being that the Courts, instead of attempting to 
lay down general principles, as a rule discuss each case 
on its merits. We have adopted a suggestion to substitute 
the words ‘is alleged to have been transferred* for the 
words ‘has been transferred* in Clause (e).” 

— S. C. R. [XVIII of 1923]. 


objection to one of such charges being in the alternative 
under 8. 236. (Vol 19) 1932 All 25 (26): S3 Cri L Jour 
122 : 54 All 337©(Vol 18) 1931 All 49 (50): 53 All 233: 
32 Cri L Jour 1007. 

[See however (Yol 21) 1934 Mad 673(674): 35 Cri L 
Jour 1503: 58 Mad 178.] 

[4] A, B and C are offences of same »kin& — Offenee D 
forms part of the same transaction as A — Offences JB 
and F are parts of the same transaction as B and C 
respectively — All these offences cannot he tried toge- 
ther m the same trial by virtue of 8s. *234 and 235 read 
together. (Vol 24) 1937 Sind 1(2): 30 SindL R 391: 38 
Cri L Jour 324 (DB)* (Vol 22) 1935 Nag 178 (180): 31 
Nag li R 337: 36 Cri L Jour 1216 ©(Vol 18)1931 Oudh 
86 (87): 32 Cri L Jour 540: 6 Luck 441 ©(Vol 13) 1926 
AH 261 (261, 262): 27 Cri L Jour 143: 48 All 236©(Yol 
13) 1926 Bom 110 (111) : 27 Cri L Jour 305 : 49 Bom 
892 (DB) ©(Vol 2) 1915 Cal 296 (296) : 41 Cal 722 : 15 
Cri L Jour 153 (DB). 

[But see (Vol 29)1942 Pat 401 (405): 43 Cri L Jour 
625: 21 Pat 113 (DB) © (Vol 21) 1934 Pat 232 (234): 35 
Cri L Jour 876: 13 Pat 170 (DB). ] 

[5] Acts of falsification of accounts committed for 
the purpose of concealing the offenee of misappropria- 
tion will constitute parts of the same transaction as such 
offenee and can be tried at the same trial. (Vol 22) 1935 
Cal 312 (315): 62 Cal 808 (DB)© (Vol 18) 1931 Pat 349 
(350) : 10 Pat 463: 32 Cri L Jour 1026 (DB). 

[But see (Vol 22)1935 Nag 178 (181) : 31 Nag L 337: 
36 Cri L Jour 1216.] 

[6] Where a person is charged with several offences 
under S. 234 there is no objection to liis being tried on 
additional charges framed under S. 235 (2) or 236, (Vol 
31) 1944 Bom 306 (311): ILR (1944) Bom 728 (DB)© 
(*09) 9 Cri L Jour 226 (244): 38 Bom 221 (DB.) 

2a. Clauses of section 239, if mutually exclu- 
sive. — [1] Where A is accused of an offenee and B of the 
abetment thereof, the case comes under clause (6) but if 
the offence and the abetment forms part of the same trans- 
action, the case will also fall under clause (d). (Vol 25) 
1938 Sind 164 (167) : 39 Cri L Jour 881 : I L B (1939) 
Ear 64 (DB). 

3. “May be tried together.” — [1] It is in the dis- 
cretion of the Court either to try jointly or separately as 
it thinks best. (Vol 32) 1945 Lah 286 (288): 47 Cri L Jour 
269: ILR (1946) Lah 483 (PBj©(Vol 25) 1938 Bom 481 
(483): 40 Cri L Jour 118: ILR (1939) Bom 42 (DB) © 
(Vol 24) 1937 Cal 22 (22): 38 Cxi L Jour 750 (DB)© 
(Vol 23) 1936 Cal 753 (759) : 38 Cri L Jour 545 (DB)© 
(Vol 23) 1936 Sind 47 (48): 37 Cri L Jour 716 (DB). 

[2] The manner in which discretion to hold joint 
or separate trial should be exercised depends on the 
facts of each case. (Yol 23)1936 Cal 753 (759): 38 Cri 
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Xj Jour 545 (DB) ^ (Vol "2) j 015 C:ii i 43 {t M). 16 Uri 
L -Tour 348 (DB). 

[31 Wherever tbe applicability ol* the section is 
doubtful, if is far letter Unit it should not ho applic*tl 
shau that it should . (Vol 23) 1936 Rang 474 (475):3S Ori 
L JoorlHo (Did) *(Yol 14) 1927 Mad 177 (17a): 50 Mad 
735: 27 Oj L 4 our 1381. 

l4j Joinder of charges should not he resorted to when 
here is a risk of embarrassing tbe defence by such 
oindcr. (Vol 32) 1945 Lab 286 (288, 289): 17 Ori L 
bur 269 : ILR (1946) Lab 483 (F B) * (Vol 28) 1011 
Jal 707 (713): 43 Cvi Ti Jour 389: ILR (1942) 2 Cal 319 
DB) * (Vol 28) 1941 Mad 339 (542) : 12 Cri h Jour 
14 * (Vol 26) 1939 Cal 521 (522): JO On L Jour 619 
DB). 

[5J Four dacoities conuiiitf-ed at lour different places 
'ithin two yeai’s — Accused, fourteen in all. took part 
i one or more of these dacoities — Held, the accused 
lould he tried separately for the dacoities in which 
ley participated, (’ll) 12 Cri L Tour 260 (261) (D B) 
jah). 

[6] An exercise of discretion under the section, even 
improper, will not be interfered with, unless it has 
icasioned a failure of justice. (Vol 23) 1936 Sind 47 
8) : 37 uri L Tour 716 (D 1>) * (Vol 9) 1922 Cal 107 
12) : 49 Cal 573 : 23 Cri L Jour 657 (D J3). 

4. “Accused of the same offence” — Clause (a). 

- [1] The words “same offence” signify one and the 
me physical act of crime and not different acts con- 
futing crimes called by the same name or punishable 
ider the same section. (Vol 26) 1939 Rang 390 (391) : 
Cri L Tour 153 : 1940 Rang L R 203 (D B)*(Vol 3) 
16 Nag 73 (75) : IS Cri L Jour 339 : 13 Nag L R 35. 

[2] {Several persons being together in possession of 
3 same stolen property commit the same offence, 
ol 21) 1934 All 811 (812) : 35 Cri L Tour 1224 *(*84) 
84 All W N 52 (53). (Several persons subscribing their 
mes to a false written statement, commit the same 
ence.) * (Vol 29) 1942 Oudh 89 (92) : 43 Cri L Jour 
3 : 17 Luck 353 * (Vol 25) 1938 Mad 615 (616) : 39 
i L Jour 816*(Vol 6) 1919 Cal 367 (368): 46 Cal 712: 
Cri L Jour 122 (D B)*(Vol 11) 1924 All 233 (234) : 
Cri L Jour 193 (D B) * (Vol 22) 1935 Rang 299 
0) : 36 Cri L Jour 1380. 

"8] Where five or more persons actuated by a single 
tive made several attacks against certain persons, it 
3 held that they committed a single riot and not a 
tuber of separate riots. (Vol 12) 1925 Oudh 65 (60) : 
Cri L Jour 1169. 

4] The term “offence” under this section has been 
d to include minor and alternative offences. (Vol 25) 
!8 Bind 164 (165) : 39 Cri L Jour 881 : I L R (1939) 
’ 64 (D B). 

5] A made a false charge against X of stealing goats 
next day B made a false charge against X of steal* 
the same goats, held that A and B committed the 

le offence. (’03) 27 Mad 127 (129) * (Vol 4) 1917 Pat 
(523): 18 Cri L Jour 687. (Where five tenants who 
d in concert are charged with the offence of mischief 
imitted in respect of different plots in their res pec- 
possessions, they can be said to have committed 
7 one offence.) 

6] Single dffence committed — Prosecution alleged 
; A or'S committed it — A and B have not committed 
same offence and cannot be fried together. (Vol 26) 
9 Rang 390 (391) : 41 Cri L Jour 153 : 1940 Rang 
l 203 (D B) * (’IS) 14 Cri L Jour 563 (564) ; 7 Low 
■ Bui 68 * (Vol 21) 1934 Rang 193 (194) : 35 Cri L 
r ,1312 * (Vol 10) 1923 Rang 67 (68): 24 Cri L Jour 

$ee (’99) 3 Cal W N eoixxvii (celxxviii) j 


;'7] A charged with committing murder by siabbinn 
X -- P> charged in the alternative with abetting A or 
himsclt stabbing X — A and B should he tried separately 
(Vol 24) 1937 Rang 532 (512) : 59 Cri 1. Jour 19* 
(D B). 

[ 8 1 Two sets of accused cot mm tied ior trial by dif- 
ferent Magistral os ior the same offence committed dur- 
ing same transaction — Accused made aware of the 
offence* — Ilvidoiu'O discloses that same ofieiicc committ- 
ed jointly — No prejudice to the accused caused — Held, 
they can he. tried jointly. (Vol 52) 1945 Lab 286 (286) • 
17 Cri L Jour 269 : 1 L R (1946) Lab 483 (F B). 

5. Abetment and attempt — Clause (b). — [T] 
The trial of offenders and their accomplices comes under 
this clause and may ho joint. (Vol 13) 1926 Mad 638 
(640) : 50 Mad 274 : 27 Cri h Tour 591 * (Vol 31) 1944 
Cal 38, S (389) : 16 Ori h .lour 151 : f L R (1944) 1 Cal 
109 (DB). {Persons accused of offence and persons ac- 
cused of abetment.)* (Vol 29) 1942 Oudh 89 (92) : 43 
Cri Tj Tour 153 : 17 Lock 553 (Do.)*(Vol 17) 1930 Mad 
102 (103): 31 Cri L dour 457 (Do.) *(Voi 7) 1920 Lah 
364 (365) : 1919 Pun Re No. 30 Cr : 21 Cri L Tour 306 
(DB). (Persons accused of offence and persons accused 
of attempt to commit that offence.)* (’ll) 12 Cri L 
Jour 106 (107) : 38 Cal 4.53 (D B). (One person accus- 
ed for attempt to commit an offence and another for 
abetment of it.) 

[But see (Vol 7) 1920 AH 358 (358) : 42 All 2 4 : 20 
Cri L Tour 634). (User of forged document — Abetment 
of forgery.)] 

[2] Where the principal offence and abetment con- 
stitute the same transaction a joint trial of the principal 
offender and abettor will be justified under clause (a). 
(Vol 29) 1942 Oudh 89 (92) : 17 Luck 353 : *43 Cri L 
Tour 153 * (Vol 25) 1938 Sind 164 (167): 39 Cvi L Tour 
881: I L R (1939) Kar 64 (1) B). 

5a. Offences of the same kind — Clause (c). — 
[1] Two persons accused of jointly committing two dis- 
tinct offences of the same kind hut not forming part of 
the same transaction — They can be tried together. (’39) 
1939 Mad W N 1253 (1253). 

[2] Offences under S. 41 (h) and (j) of the Factories 
Act, 1911, are offences of the same kind within the 
meaning of this section. (Vol 19) 1932 Pat 188 (189): 33 
Cri L Jour 274. 

[3] Two persons accused of two offences committed 
jointly during the same year — For each offence charge 
framed in the same alternative form — Held, offences 
charged are not of thes ame kind though transactions are. 
(Vol 30) 1943 Mad 209 (209) : 44 Cri L Jour 413. 

6. “Same transaction” — Clauses (a) and (d)— -[]] 
Where A commits offence R, B commits offence Y and G 
commits offence Z, Y and Z form parts of the sauio transac- 
tion, A, B and C can, at one trial, be tried for the offences 
X, Y and Z respectively. (Vol 29) 1942 Bom 121 (122):43 
Cri L Jour 621 (F B) * (Vol 27) 1940 Nag 249 (250) : 
I L R (1942) Nag 208 : 41 Cri L Jour 734 * (Vol 25) 
1938 All 91 (95) : 39 Cri L Jour 364 * (Vol 22) 1935 
Rang 299 (300) : 36 Cri L Jour 1380 * (Vol 16) 1929 
Mad 450 (450) : 52 Mad 532 : 30 Cri L Jour 983 (DB). 

[2] Any number of offences can be charged when 

they come under clause (d) of this section. (Vol 25)1938 
P C 130 (133) : 39 Cri L Jour 452: 65 Ind App 158 : 32 
Sind L R 476: I L R (1938) 2 Cal 295 (P C) * (Vol 28), 
1941 Sind 121 (126): 42 Cri L Jour 715 (DB). (Offences 
coming under clause (d) should all form part of the 
same transaction.) « 

[3] •'The words “same transaction” have the same 
meaning as they have in S. 235. (Vol 18) 1931 Pat 52 
(53) : 32 Cri L Jour 478 (D B). 

[4] The test whether the several offences are parts of 
the same transaction is to see whether they are so relat- 
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ed to one another in point of purpose, or as cause and 
effect, or as principal and subsidiary acts, as to constitute 
one continuous action. (Vol 29) 1942 Oudh 100 (103) : 
42 Cri Ti .Tour 833 *{Yol 28) 1941 Sind 121 (120, 127): 
42 Cn L Tour 715 (D B)*(Vol 27) 1940 Nag 249 (250) : 
41 Cri L Tour 734 : ILR (1942) Nag 208 * (Vol 27) 
1940 Tat 499 (501) : 41 Cri L Jour 452 (D B)*(Vol 24; 

1937 Lab 793 (794) : 39 Cri L Jour 141 (D B). 

1-5] ' Where there is continuity of purpose or design 
and continuity of action, the different acts may be re- 
garded as a transaction. (Vol 33) 1940 Pat 40 {43, 441 : 
24 Pat 501 : 48 Cri L Jour 99 (I) B) * (Vol 29) 1942 
Oudh 89 (92) : 43 Cri L Jour 153 : 17 Luck 353 * 
(Vol 26) 1939 Nag 263 (264) :IIE (1939) Nag 644 : 
41 Cri L Jour 27 * (Vol 23) 1938 Oudh 216 (216) : 39 
Cri L Jour 853 * (Vol 23) 1936 Nag 250 (251) : I L K 
(1937) Nag 165 : 38 Cri L Jour 482*(Vol 5) 1918 Bom 
117 (121) : 43 Bom 147 : 20 Cri L Jour 71 (D B) * 
(Vol 4) 1917 Lah 78 (79, 80) : 18 Cri L Jour 282 : 
1917 Pun Ee No. 17 Cr (D B) * (Vol 6) 1919 Mad 487 
(493) 20 Cri L Jour 354 (D B). 

[6] Where there is no identity or community of pur- 
pose and no concert but the accused persons separately 
commit offences, whether of the same kind or not, they 
cannot be regarded as parts of the same transaction and 
a joint trial is bad. (Vol 32) 1945 Pat 3S8 (389): 24 Pat 
303: 47 Cri L Jour 154 (DB) * (Vol 28) 1941 Mad 910 
(910): 48 Cri L Jour 215: I L R (1942) Mad 322 * 
(Vol 28) 1941 Mad 339 (342): 42 Cri L Jour 414 * (Vol 
27) 1940 Pat 499 (501) :41 Cri L Jonr 452 * (Vol 27) 
1940 Eang 113 (113) : 41 Cri L Jour 790 .* (Vol 25) 

1938 Cal 769 (770) : 40 Cri L Jour 280 (DB) * (Vol 24 
1937 Nag 188 (189): 38 Cri L Jour- 542: HR (1939) 
Nag 297 * (Vol 10) 1923 Eang 132 (132) : 4 Upp Bur 
Bui 127 : 25 Cri L Jour 319 * (Vol 20) 1933 Nag 
368 (369) : 34 Cri L Jour 1175 *(Vol 13) 1926 Lah 248 
(249): 7 Lah 168 : 27 Cri L Jour 465 * (Vol 20) 1933 
Sind 352 (353): 85 Cri L Jour 153 (DB)* (Vol 21) 1934 
Pesh 112 (113, 114) : 35 Cri L Jour 1410 (DB) * (Vol 
17) 1930 Eaug 114 (116, 117): 7 Eang 821:31 Cri L Jour 
387 * (Vol 21) 1934 Lah 630 (631) : 36 Cri L Jour 676. 

[7] Proximity of time is not essential to constitute 
the acts parts of the same transaction. (Vol 33) 1946 
Pat 40 (44): 24 Pat 501: 48 Cri L Jour 99 (DB) * (Vol 
29) 1942 Bom 121 (122): 43 Cri L Jour 621 (FB) * 
(Vol 23) 1936 Nag 250 (251): I L E (1937) Nag 165: 38 
Cri L Jour 482 *(Vol 12) 1925 Mad 690 (692): 26 Cri L 
Jour 1513 : 49 Mad 74 * (Vol 4) 1917 Lah 78 (79): 
18 Cri L Jour 282: 1917 Pun Ee No. 17 Cr (DB). 

[8] It is not necessary that the accused should have 
acted together from start to finish, (’ll) 12 Cri L Jour 
268 (269) (DB) (Mad). 

[9] The mere fact that several offences of the same 
kiud, such as daeoity, are committed at about a particu- 
lar time, will not necessarily make them parts of the 
same transaction. (Vol 21) 1934 Oudh 325 (326): 35 
Cri L Jour 1048. 

[ 10] What does or does not form part of the same trans- 
action is a question of fact in each particular ease.(Vol 33) 
1946 Pat 40 (43) : 24 Pat 501: 48 Cri L Jour 99 (DB) 
*(Vol 25) 1938 Sind 164 (166): 39 Cri L Jour 881: 1 LB 
(1939) Kar 64 (DB) * (Vol 24) 1937 All 714(717): IL R 
(1937) All 779: 39 Cri L Jour 38 (DB) * (Vol 14) 1927 
Cal 330 (331): 28 Cri L Jour 347 (DB) * (Vol 12) 1925 
Mad 690 (699): 26 Cri L Jour 1513: 49 Mad 74. 

[11] In determining whether several persons can be 
jointly tried as having committed offences forming parts 
of tho same transaction, the Court need not consider 
what the final result of the case would be. (Vol 32) 
1945 Nag 1 (3): 46 Cri L Jour 448: ILK (1945) Nag 
151 (DB) * (Vol 33) 1946 Pat 40 (43) : 24 Pat 501 : 48 


Cri L Jour 99 (DB)* (Vol 25) 1938 P C 130 (133. 134) : 

39 Cri L Jour 452: 65 Ind App 158: 32 Sind L R 476 : 

1 L R (193S) 2 Cal 295 (P C) * (Vol 25) 1938 Cal 258 
(261): ILR (1938) 1 Cal 588: 39 Cri L .Tour 596 DB). 

[But see (Vol 26) 1939 Mad 406 (407): 40 Cri L 
Jour 855 * (Vol 23) 1936 Nag 97 (99) : 38 Cn L Jour 
106 : I L R (3936) Nag 152.] 

[12] Wheie the accusation is not that the several 
offences were committed ir. the course of the same 
transaction a joint trial cannot be ja-nfied under this 
clause merely became the offences are subsequently 
found to have been committed in the course of the same 
transaction. (Vol 28) 1941 Cal 707 (712): X L 11 (10 11; 

2 Cal 319 : 43 Cri L Jour 389 (DB). 

[13] '“Same transaction'’ comprises all acts nf all 
persons done in carrying through the affair in question 
and the prima facte test is community and continuity 
of purpose. (Vol 34) 1947 Pat 212 (218): 25 Pat 503 
(DB). 

7. Acts done in pursuance of conspiracy [1] 

Where there is a conspiracy having a definite object in 
view, and several offences arc committed in pursuance 
of such conspiracy, the several offences will form parts 
of the same transaction even when they are committed 
bv different persons. (Yoi 27) 1940 Pat 499 (502) : 41 
Cri L Jonr 452 (DB) * (Vol 26) 1939 Bom 129 (140) : 

40 Cri L Jour 579 (DB) * (Vol 24) 1937 Cal 269 (271) : 

38 Cri L Jour 1018 (DB) * (Vol 23) 1936 Cal 753 (759. 
760) : 38 Cri L Jour 545 (DB) * (Vol 2) 1915 Tiab 16 
(22) : 38 Cri L Jour 354 : 1915 Pun Ee No. 17 Cr ( DB) 
* (Vol 11) 1924 Rang 98 (99) : 25 Cri L Jour 270 : 1 
Rang 604. 

[2] The common concert and agreement which con- 
stitute the conspiracy, serve to unify the acts done in 
pursuance of it. (Vol 25) 1938 P C 130 (133): 39 Cri L 
Jour 452: 32 Sind L E 476: 65 Ind App 158: I L B 
(1938) 2 Cal 295 (P C). 

[3] The offence of conspiracy and acts done in pursu- 
ance of the conspiracy form one and the same transaction. 
(Vol 25) 1938 Cal 258 (260): 39 Cri L Jour 596 : I L E 
(1938) 1 Cal 588 (DB) *(Vol 25) 1938 Sind 171 (174) : 

39 Cri L Jour 890 : I L R (1939) Kar 204 (DB) * (Vol 
23) 1936 Cal 753 (760) : 38 Cri L Jour 545 (DB) *(Vol 
21) 1934 All 61 (65) : 35 Cri L Jour 1349 (DB) * (’33) 
1933 Mad W N 528 (534)*(Yol 17) 1930 Rang 114 (116, 
117) : 7 Rang 821 : 31 Cri L Jour 387. 

[4] The transaction continues so long as the conspi- 
racy continues. (Vol 33) 1946 Pat 40 (43, 45, 46) : 24 
Pat 501 : 48 Cri L Jour 99 (DB) * (Vol 2) 1915 Cal 719 
(724) : 16 Cri L Jour 9 : 42 Cal 1153 (DB). 

[5] A conspiracy and acts done in furtherance of its 
common object have no community with separate acts 
which may be committed by a conspirator for individual 
gain. (Vol 24) 1937 All 714 (717, 718): ILR (1937) 
AU 779 : 39 Cri L Jour 38 (DB). 

8. Acts in prosecution of a common object — 
[1] All offences committed in prosecution of a common 
object will generally be parts of the same transaction. 
(Vol 26) 1939 Nag 263 (264): I L E (1939) Nag 644: 41 
Cri L Jour 27 * (Vol 25) 1938 Nag 283 (285, 286) : 40 
Cri L Jour 197: 1 L R (1939) Nag 686*(Yol 24) 1937 Lah 
793 (794) : 39 Cri L Jour 141 (DB) * (Vol 23) 1936 
Bom 379 (3S2): 3S Cri L Jour 9 (DB) * (Vol 23) 1936 
Pat 20 (23): 37 Cri L Jour 240: 15 Pat 138 (DB)* (Vol 
11) 1924 All 233 (234): 27 Cri L Jour 193 (DB).* (Vol 
15) 1928 All 222 (227): 30 Cri L Jour 530 (DB). (Suc- 
cessive articles were written in a newspaper in pursu- 
ance of a common policy. All the persons who had a 
hand in the publication are jointly triable.) * (Vol 11) 
1924 Cal 389 (391): 50 Cal 1004: 25 Cri L Jour 1082 
(DB) * (Vol 12) 1925 Cal 580 (581): 26 Cri L Jour 369 
(DB)*(Vol 18) 1931 Mad 225 (226): 32 Cri L Jour 753. 
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[But see {Vol 39) 19-ik Mud 207 ^207): 44 Cu Fj 
H oar 272 >I< (Vol j( 5) 1029 Sum 206 (200): 5:5 Boui 479; 

31 Cri L .Four 05 (DU).} 

[2] YTm^e two opposite panics, cncli consistin'? of 
bto or more poisons, atuick each other, each of the 
parties form* an unlawful assembly, with a different 
common object and they cannot he tried together as one 
unlawful assembly. (’(59) 12 Hath W B Or 75 (76) (DB) 

$ (Yol 12) 1925 Sail 149 (150): 25 Cri L lour 553 « 
(’67) 8 Sutli \Y R Cr 17 (52) (FB) * [Yol 28) 3911 Mad 
339 (341, 342): 42 Cri L .Tour 414 « (’05) 2 Low Bur 
Buie 106 (107). (A and B cause hurt to each other, 
they cannot be tried togcthei Tor causing hurt.) 

[3] The fighting cannot he considered as a “transac- 
tion.” ( J 93) 20 Cal 537 (317, 550) (SB). 

[4] Where the object of two opposite parties is to take 
forcible possession of the same piece of land, they could 
both be tiled together in one trial. (Yol 7) 1920 All 135 
(135): 21 Cri L Jour 562 (DB).] 

[But see (Yol 19) 1932 Bom 277 (278) : 33 Cri L 
Tour 619 (DB).] 

[5] Two buses coming from opposite directions, 
collided and some persons injured — The accused drivers 
rad no identical purposes — Still the transaction was the 
same and they could be tried together. (’31) 1931 Mad 
iV N 556 (557, 55S) (D B). 

[6] Several persons charged with being members of 
unlawful assembly and having in prosecution of common 
object committed various offences — Common object not 
fstablished — Held, joint trial ot accused not justified. 
Yol 26) 1939 Mad 406 (407): 40 Cri L Jour 855. 

9. Several persons giving false evidence in the 
-ame case — [1] If the offences of giving false evidence 
y each of several persons form parts of the same 
cansaction they can be tried together. (Yol 23) 3936 
lag 263 (264): 38 Cri L Jour 455 MLR (1937) Nag 

02 * (Yol 14) 3927 Bom 177 (181, 183): 51 Bom 310: 

8 Cri L Jour 373 (DB) « (Yol 13) 1926 All 334 (336, 
37): 48 All 325: 27 Cri L Jour 445 (OB) * (’84) 10 
al 405 (407) (DB) * (Yol 10) 1923 Lah 89 (90): 23 
ri L Jour 439 « (’03) 26 Mad 592 (594) (D B) 4» (’12) 

3 Cri L Jour 833 (839) (DB) (Bom). (A and B giving 
dse evidence in furtherance of one sustained and 
mtinuous plot for screening the offender and is an 
icident in the whole transaction — A and B can be 
led together.) 

10 . Printing and publishing seditious matter. — 
1] In cases of sedition, the printer and publisher are 
imeerned in the same transaction in regard to the publi- 
Uion of the seditious matter and can be tried at ono 
dal. (Yol 15) 1928 Bom 139 (139): 29 Cri L Jour G83. 

11. Defamation by different persons. — [1] A 
ad B each filed a petition making the same defamatory 
legations against the complainant —Both the petitions 
gned by the same pleader — Held , the acts formed part 
' the same transaction. (Yol 9) 1922 Cal 76 (77) ; 23 
ri L Jour 685 (D B). 

[2] Where A and B associate together in circulating 
i different occasions defamatory statements, the object 
1 both of them being to defame the complainant about 
le same matter, they can be tried jointly at one trial 
nder this section. (’42) 1942 Nag L Jour 336 (337) 

T o\ 27) 1940 Nag 249 (250) : 41 Cri L Jour 784: I L R 
.942) Nag 208 * (Yol 17) 1930 Bind 62 (63): 30 Cri L 
3ur 1073 {DB) * (Yol 22) 1935 All 769 (770) : 36 Cri 
Jour 1296. 

[3] Where two different persons were tried for no 
>wer than six offences of defamation, but in only one 
rey were alleged to have acted jointly, their joint trial 
as held to be illegal. (Yol 30) 1943 Cal 564 (564) : 45 

J*tar 123 (DB). 


12. Continuing offence. — []] a. continuing 
offence may or may not be a single transaction and the 
ijncsuon whether the various incidents form parts of 
the same transaction is to be judged on the facts of 
each ease. (VuJ 12) 1925 Mad 690 (692, 697): 40 Mad 
7 1: 26 Cri L Jour 1513. (Waging war against the king.) 

13. Kidnapping rand abduction — [1] P charged 
under 8. 366 and K under B. 308, L’onalCode — (Kienecs 
committed in the course o£ same transaction —Held, 
joint trial n or illegal. (Yol 28) L94L Cal 315 (317) : 42 
Cri L Jour 6 19 (DB) * (Yol 23) 1936 All 253 (254) : 37 
Cri L Jour 496 * (Yol 19) 1982 Oudh 28 (29) : 33 Cri 
L Jour 275 (J) Li) * (Yol 15) 1928 Lah 751 (751): 29 Cri 
L Jour 496, 

[But see (Vol 20) 1938 Cal 568 (561): 34 Cri L Jour 
682 (D B) # (Vol 16) 1929 Lah 496 (496).] 

f2] Accused abductiug a woman and lemovir.glier 
from place to place — Others joining him later on — The 
accused and those other persons can be tried together 
if the offences committed by all weio in the course of 
the same transaction. (Vol 34) 1947 Bat 17 (20): 25 Pat 
241 (DB). 

14. Keeping gaming house and using it. — 

[1] A person keeping a common gaming house and 
persons using it could he triod together. (Yol 16) 1929 
All 937 (933, 939) : 81 Cri L Jour 35 * (Yol 6) 1919 
Bat 139 (139): 20 Cri L Jour 768 * (Vol 14) 1927 Lah 
699 (700) : 28 Cri L Jour 825. 

15. Charge need not refer to transaction being 
same. — [1] It is the tenor of the accusation and not 
the wording of the charge that must be considered as 
the test. (’42) 1942 Nag L Jour 336 (337) * (’05) 2 Cri 
L Jour 578 (580, 581): 30 Bom 49 (DB). 

[See however (Yol 26) 1939 Bom 129 (140): 40 Cti 
L Jour 579 (DB).] 

16. Clause (e). — fl] Persons charged under 
S. 380, Penal Code, can be tried along with persons 
charged under S. 411, Penal Code. (’36) 37 Cri L Jour 
728 (729) : 62 Cal 946 (DB). 

[2] A receiver from a receiver of stolen property 
should riot be tried with the receiver of the property 
and the thieves, as the former is likely to be prejudiced 
by the course adopted. (Vol 20) 1933 Hind 390 (390): 27 
Hind L R 461: 85 Cri L Jour 205 (DB). 

[3] An offence which includes theft means an offence 
of which theft is a necessary and essential ingredient. 
(Yol 23) 1936 All 337 (342): 37 Cri L Jour 794: 58 All 
695 (DB). 

[4] Accused charged under B. 413, Penal Code — 
Others charged under S. 401, Penal Code — JTeld, this 
clause does not apply. (Yol 12) 1925 Lah 537 (538) : 
26 Cri L Jour 1097. 

[5] Persons charged under Bs. 457 and 460, Penal 
Code, are not persons charged with offences which in- 
clude theft, and cannot be properly tried with persons 
charged with receiving stolon property which was stolen 
in a theft which was committed as part of the ‘trans- 
action involving the other offences. (Yol 23) 1936 All 
337 (342) : 37 Cri L Jour 794 : 58 All 695 (DB.) 

[But see (Yol 24) 1937 Lah 463 (463, 464) : 
ILR (1937) Lah 62; 30 Cri L Jour 1061. (Section 457, 
Penal Code, includes theft).] 

[6] A n offence of dacoity includes theft and a joint 
trial of several persons for offences under Ss. 395 and 
412 is legal. (Yol 30) 1943 Bom 458 (461) : 45 Cri L 
Jour 221 : I L R (1944) Bom 25 (DB) * (Vol 23) 1936 
Oudh 108 (109) : 36 Cri L Jour 1467 (DB.) 

[7] Accused charged under S. 380, Penal Code and 
in alternative under S. 420, Penal Code — Co-accused 
charged under B. 414, Penal Code — Their joint trial 
not illegal. (Yol 30) 1943 Lah 220 (221): 45 Cri L 
Jour 80 : I L R (1944) Lah 145 (DB). ( (Yol 16) 192$ 
Lah 142 ; 29 Cri L Jour 1080, Overruled,) 
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230. When a charge containing more heads than one is framed against the same person, and 
Withdrawal of remaining a conviction has been had on one or more of them, the complainants, 

harges on conviction on one or the officer conducting the prcseeution, may, with the consent of the 
f several charges . Court, Withdraw the remaining charge or charges, or the Court of its 

wn accord may stay the inquiry into, or trial of, such charge cr charges. Such withdrawal shall 
ave the effect of an acquittal on such charge or charges, unless the conviction be set aside, in 
?hieh ease the said Court (subject to the order of the Court setting aside the conviction) may 
)roceed with the inquiry into or trial of the charge or charges sc withdrawn. 

[1882— S. 240; 1872— S. 459.] 


Section 239 (contd.) 

17. Clause (f). — [1] Clause (f) was intended 

to meet cases where there may he one theft and several 
persons may have received the property at different 
times and a joint trial is permissible. (V ol 15) 1928 Pat 
88 (B9) : 6 Pat 5S3 : 28 Cri L Jour 962 (DB) ©(Vol 19) 
1932 Bom 201 (202) : 33 Cri L Jour 394 (DB) © 
(Vol 22) 1985 Oudh 475 (476) : 36 Cri L Jour 1206. 

[2] The phrase “possession of which has been trans- 
ferred by one offence,” refers to the original theft of 
stolen propertyi and not to the transfer of possession 
from the thief to the person receiving stolen property. 
{Yol 19) 198*2 Bom 201 (202): 83 Cri L Jour 894 (DB). 

[3] The provisions of this clause cannot, however, 
be extended by analogy to a trial of persons accused of 
offences other than those specifically mentioned therein. 
(Yol 12) 1925 Oudh 452 (452) : 26 Cri L Jour 1291. 

( Joint trial of accused, both charged under S. 412, Penal 
Code, is illegal. ) © (Yol 12) 1925 Cal 248 (248) : 25 
Cri L Jour 807 (DB) (Joint trial of a person charged 
under S. 411, Penal Code and another charged of pur- 
chasing stolen property from the accused is illegal.) 

18. Clause (g). — [1] Where two persons are 
charged, one with uttering a counterfeit coin and the 
other with being in possession of different counterfeit 
coins, they cannot be jointly tried together under this 
clause. (Yol 20) 1983 Lah 228 (229) : 34 Cri L Jour 
1253. 

- 19. Simultaneous trials. — [1] Simultaneous 
but separate trials of different accused persons for offen- 
ces committed by them and not forming part of the 
same transaction are not had unless the accused are 
prejudiced by the course adopted. (Vol 12) 1925 Pat 
152 (153) : 25 Cri L Jour 1018 © (Vol 7) 1920 Pat 
177 (179); 21 Cri L Jour 739 © (’04) 1 CriL Jour 199 
(204) (DB) (Cal.) 

[See however (’83) 13 Cal L B 275 (278, 279). ] 

20. Criminal breach of trust and receiving stol- 
en property. — [1] A person committing a criminal 
breach of trust and another who receives the stolen 
property can be tried together. (’04) 1 Cri L Jour 584 
(585) (DB) (Bom.) 

21. Objection as to joinder. — [1] An objection 
as to joinder can be taken in a Court of revision or 
appeal though it was never taken in the Court of first 
instance. (’37) 41 Cal W N 251 (254.) 

[2] When an objection as to joint trial is made and 
it appears likely that the objecting parties will be pre- 
judiced by such joint trial it is advisable for the Court 


to accept the objection, even if the joint trial would in 
fact be legal. (Yol 24) 1937 Cal 22 (22) : 3S Cri L Jour 
750 (DB.) 

Section 240 — Note 1 

[1] Charges framed under more offences than one — 
Judge recording some of them must record reasons — 
Withdrawal of some charges before conviction based on 
others is premature. (Yol 26) 1939 Pat 85 (36) : 39 Cxi 
L Jour 997 : 18 Pat 82 (DB). 

[2J This section applies only to case where person is 
accused of several distinct offences. (’89) 1S89 Pun Re 
No. 24 Cr, p. 79 (80). 

[But see (Yol 16) 1929 All 899 (900) : 51 AH 977 ; 
30 Cri L Jour 1089.] 

[3] Prosecution cannot, on conviction of accused in 
one case, withdraw charge against him in another case. 
(’88) 1888 Rat 362 (362) ©(’97) lOCPLECr.l (6). 

[4] Court pending appeal against conviction in one 
case cannot stay trial of charges in respect of other 
cases. (’09) 9 Cri L Jour 495 (496) (Mad) ©(’98) 1896 
Rat 977 (978). 

[5] Accused charged under 8. 302 and S. 201, Penal 
Code — Prosecution withdrawing charge under S. 201 
before conviction but no order of acquittal — Accused 
acquitted in appeal — He cannot be tried for offence 
under 8. 201. (’05) 2 Cal L Jour 18ra (18n). 

[6] When all the charges have been tried and the 
accused found guilty no withdrawal can be made of any 
charge. (’86) 188G Rat 288 (288) ©(’86) 1886 Rat 286 
(286, 287). 

[7] “Court” in section includes eyery grade of Court 
including High Court in revision and in appeal. (Yol 16) 
1929 All 899 (900) : 51 All 977 : 30 Cri L Jour 1089. 

[8] Accused charged with offence under S. 408, Penal 
Code, in respect of ten receipts and tried and convicted 
in respect of three of them — High Court’s direction in 
appeal that no further proceedings be taken in respect 
of other receipts amounts to stay of trial with regard to 
those charges. (’09) 10 Cri L Jour 482 (483) (DB) (Gal). 

[9] When there are two charges one for murder and 
one against property, it is not desirable to allow with- 
drawal of one the charges until the appeal time 
expires. (Yol ^.947 Mad 89 (90) (DB). 

[10] Withdrawal of charges under this section 
amounts to acquittal on such charges. (Yol 16) 1929 All 
899 (900) : 51 All 977 : 30 Cri L Jour 1089. 

[11] Stay of enquiry into or trial of charges under 
this section amounts to acquittal on such chargos unless 
conviction be set aside. (Yol 12) 1925 Pat 623 (624) : 4 
Pat 503 : 27 Cri L Jour 359. 

[But see ( 5 89) 1889 All W N 8 (9).] 
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CHAPTER XX. 

Of the Trial of Summons-cases bt Magistrates. 

Procedure in 24d. The following procedure shall be observed by Magistrates m the trial of 

immons-cases* summons-cases. 

[1882 — S, 241; 1S72— S. 208, Para. X.j 

242. When the accused appears or is brought before the Magistrate, the particulars of the 
Substance of accusa- offence of which he is accused shall be stated to him, and he shall be asked 
on to be stated. if he has any cause to show why he should not be convicted ; but it shall not 

3 necessary to frame a formal charge. 

[1882— S. 242; 1872— Ss. 203, Para. 2, 206; 1861— S. 265.] 

Conviction on admission 243. If the accused admits that be has committed the offence of 
truth of accusation. which he is accused, his admission shall be recorded as nearly as 


Section 241 — Note 1 

[1] Joint trial of two offeuces, one triable as 
nmons-case and other as warrant- case — Magistrate 
'at follow procedure of warrant-cases with regard to 
h offences. (Vol 5) 1918 Mad 871 (372): 41 Mad 727: 
Cri L Jour 613 (DB> *(’06) 3 Cri L Jour 350 (350) : 
iow Bur Rul 113 * (Vol 2) 1915 Mad 1200 (1200) : 
Cri L Jour 540 : 39 Mad 503 * (’02) 29 Cal 481 
2) (DB) ®(Yol 16) 1929 Cal 401 (402) : 31 Cri L Jour 
(DB). 

2] Principles underlying provisions of Chapter XIX 
ly to trial of summons-cases. (’05) 2 Cri L Jour 739 
J, 744) : 3 Low Bur Rul 52 (FB). 

}] Magistrate trying summons-case tries it as war- 
rcase and finds that no case is made out against 
ised and lets him go unconditionally — He must be 
n to have acquitted him, (’10) li Cri L Jour 350 
>) (Mad). 

1] If Magistrate begins trial as summons-case and 
l finds offence triable under warrant-case committed, 
nust apply warrant-case procedure thenceforward. 
25) 1938 Mad 815 (816) : 39 Cri L Jour 958 s ILR 
8) Mad 814 *(Vol 34) 1947 Mad 120 (120). 

>ee also (Vol 24) 1937 Mad 944 (944, 945) : I L R 
8) Mad 343 : 39 Cri L Jour 153.] 

$ut see (Vol 23) 1936 Mad 341 (341) : 59 Mad 442: 
ri L Jour 501.] 

] Complaint alleges offence triable under warrant- 
— Magistrate considers offence as minor to which 
nons-ease procedure could be applied — ■ He can 
fc summons-case procedure and may proceed with 
as if complaint was one of minor charge. (Vol 29) 
Mad 594 (595) : 43 Cri L Jour 760. 

Section 242 — Note 1 

| Object of proceeding prescribed by this section is 
jtermine whether accused pleads guilty to the 
;e or demands to be tried. (Vol 28) 1941 Pesh 9 
42 Cri L Jour 420. 

General reference to terms of marginal note of 
n is not sufficient for accused who must be stated 
mlars of offence. (’03) 28 Bom 129 (142) DB) 
-92) 1872-92 Low Bur Rul 594 (594). 

What Magistrate has stated to accused in explain- 
ffence need not be recorded. (Vol 23) 1936 Pat 501 
: 38 Cri L Jour 22 *{Vol 21) 1934 Nag 258 (258): 
i L Jour 861 : 31 Nag L R 139. 

There must be some indication in record to show 
provisions of this section were complied with. 


(Vol 25) 193.S Pat 55 (57) «: 16 Pat 97 : 39 Cri L Jour 
321 *(Voi 28) 1936 Pat 501 (502) : 38 Cri L Jour 22. 

[5] Omission to make note that particulars of offence 
were explained to accused is irregularity. (Vol 19) 1932 
Nag 127 (127) : 28 Nag L R 163 : 33 Cri L Jour 938. 

[6] Accused sent up by police on allegations — 
Allegations found not amounting to offence— Magistrate 
cannot proceed on other footing which would inculpate 
accused. (1900) 1 Low Bur Rul 43 (44). 

[7] Accused prosecuted for offence of which ho is 
not proved guilty — He cannot be convicted for another 
offence without being called upon to show cause why he 
should not be convicted of such other offence. (Vol 27) 
1940 Cal 328 (329) : 41 Cri L Jour 736 (DB). 

[8] Prosecution for offence under Act of recent date 
— Litigants and lawyers not quite familiar with Act — 
Magistrate should frame formal charge. (Vol 25) 1938 
Pat 440 (412) : 39 Cri L Jour 610. 

[9] In summons-cases Magistrate must record accus- 
ed’s plea at commencement of trial. (T2) 13 Cri L Jour 
488 (4K9) : 40 Cal 71 (DB) *{VoI 17) 1930 Sind 64 (65): 
30 Cri L Jour 1077. 

[10] Provisions of Code relating to joinder of charges 
and joint trial of accused persons apply to trial of sum- 
mons cases. (’05) 2 Cri L Jour 739 (744) : 3 Low Bur 
Rul 52 (PB) * (Vol 1) 1911 Cal 603 (606) ; 41 Cal 694 : 
15 Cri L Jour 73 (DB). 

[11] Omission to state particulars of offence to 
accused is irregularity not vitiating trial under 8- 537 
unless failure of justice has been occasioned. (Vol 6) 
1919 Mad 52 (52) : 42 Mad 787 : 20 Cri L Jour 395 
(DB) *(Vol 19) 1932 Nag 127 (128) ; 28 Nag L R 163 : 
33 Cri L Jour 938 * (Vol 14) 1927 Nag 210 (211) : 28 
Cri L Jour 511 * (Vol 28) 1941 Pesh 9 (10) : 42 Cri L 
Jour 420 * (Vol 25) 1938 Pat 55 (57) : 16 Pat 97 : 39 
Cri L Jour 321. 

[See also (Vol 29) 1942 Pat 130 (131) : 43 Cri L Jour 
160 * (Vol 14) 1927 Cal 196 (196, 197) : 54 Cal 359 : 

28 Cri L Jour 155 (0B) * (Vol 15) 1928 Cal 339 (340) : 

29 Cri L Jour 795.] 

[But see (Vol 23) 1936 Pal 501 (502) : 38 Cri L 
Jour 22.] 

Section 243 — Note 1 

[1] A mere admission of the truth of all or any of 
the facts alleged — Such facts not constituting an offence 
— The accused cannot be convicted on such an admis- 
sion. (Vol 19) 1932 Lah 363 (364) : 33 Cri L Jour 646 
* (Vol 13) 1926 Lah 406 (406) : 7 Lah 359 : 27 Cri L 
Jour 907 (DB) * (Vol 2 )1915 Cal 153 (153) : 15 Cri L ‘ 
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ble in £he words used by him; and, if be shows no sufficient causa why he should not be con- 
jd, the Magistrate a [may convict] him accordingly, 

[1882— S. 243; 1872— S. 206, Para, 1; 1861— S. 265.] 

] Substituted by the Code of Criminal Procedure (Amendment) Act, 1923 {13 [XVIII] of 19231, S. 66 for 
.li convict.' 1 

24$. ( 1 ) a [If the Magistrate does not convict the accused under the preceding section or] if 
rocedure -when no such the accused does not make such admission, the Magistrate shall proceed 
issiow is made. to hear the complainant (if any), and take all such evidence as may be 

luced in support of the prosecution, and also to hear the accused and take all such evidence as 
produces in his defence : 

a [Provided that the Magistrate shall not be bound to hear any person as complainant in any 
3 in which the complaint has been made by a Court,] 

( 2 ) The Magistrate may, if he thinks fit, on the application of the complainant or accused, 
le b [a summons to any witness directing him to attend or to produce] any document or other 
“g- 

( 8 ) The Magistrate may, before summoning any witness on such application, require that his 
.sonable expenses, incurred in attending for the purposes of the trial, be deposited in Court. 

[1882 — S. 244; 1872— Ss. 207, 361; 1861— Ss. 262, 266.] 

[a] Inserted by the Code of Criminal Procedure (Amendment) Act, 1923 (IS [XVIII] of 1923), S. 67. [b] 

bstituted, ibid., “for process to compel the : attendance of any witness or the production of.” 


ction 243 — Note 1 (contd.) 
ar 703 (DB) * (Vol 7 ) 1920 All. 203 (204) : 21 Cri 
Jour 66-5 * (Vol 18) 1931 Nag 100 (101) : 32 Cri 
Jour 1132 * (’OS) 7 Cri L Jour 208 (209) : 1907 
3p Bur Rul 9. 

[2] Where there has been no plea of “guilty” before 
e trying Magistrate, he cannot rely upon an admis- 
>n alleged to have been made by the accused in some 
her case and at some other time. (’05) 2 Cri L Jour 
>2 (534) : 29 Cal 595 (DB). 

[3] Magistrate not accepting accused’s plea of guilty 
-Evidence not proving charge — It is not open for the 
agistrate to go back to the plea of guilty and convict 
im. (Vol 18) 19SlBom 195 (196)182 CriLJour 719 (FB). 

[4] Magistrate once not accepting ^accused’s plea of 
ailty — it is not open to him to take from the accused & 
irther plea of guilty and relieue himself of the duty 
l examining the remaining witnesses cited on behalf of 
ae prosecution. (Vol 15) 1928 Cal 248 (244). 

[5] A Magistrate may call for evidence even after he 
Las accepted the plea of guilty made by the accused, 
rith the object of acquainting himself with the facts 4 of 
lie case in order to pass an adequate sentence. (Vol 18) 

1931 Bom 195 (196) : 32 Cri L Jour 719 (FB). 

[6] A plea of “guilty” can be allowed to be withdrawn 
if the accused was, at the time of making it, enfeebled 
by illness and undefended. (Yol 2) 1915 Lah 487 (493); 
16 Cri L Jour 257 (FB). 

[7] An admission should be recorded immediately it 
is made and not afterwards from rough notes or memory. 
(*92) 15 Mad 83 (87) (DB). 

[8] Where a Magistrate records one admission for a 
number of accused persons, the admission is bad. (Yol 19) 

1932 Sind 211 (212) : 26 Sind L R 345 : 34 Cri L 
Jour 67 (DB). 

[9] Where an accused does not admit his guilt, he 
cannot be convicted merely because he does not show 
sufficient cause against his conviction. (’02) 1 Low Bur 
Rul 95 (96). 


SECTION 244 — SYNOPSIS. 

X. “Shall proceed to hear the complainant” 

2. Evidence in support of the prosecution. 

3. Duty of prosecution. 

4. Cross-examination. 

5. Extra-judicial information. 

6. Evidence of the accused. 

7. “May issue summons ” 

8. Re-issue of summons. 

9. Adjournment for procuring attendance of 

witnesses. 

1. “Shall proceed to hear the complainant.” — [1] 
Accused denying the truth of the complaint made against 
him — Magistrate ought to hear the complainant and his 
witnesses in support of the prosecution, and also the 
accused and his witnesses. (’71) 6 Beng L R App 83 
(84) (DB) * (Vol 8) 1921 Oudh 147 (147) : 24 Oudh 
Gas 267 ; 22 Gri L Jour 765 ft (’07) 6 Cri L Jour 424 
(425) (DB) (Bom). 

[2] The Magistrate is bound to hear the complainant 
and take all evidence that he produces in support of the 
prosecution before he can acquit the accused. (’91) 1891 
Rat 539 (589) (DB) m (’95) 2 Weir 305 (305) (DB) * 
(’97) 20 Mad 888 (389) (DB). (The case was not disposed 
of under S. 203 and summonses were issued to the com- 
plainant’s witnesses). ® ( £ 71) 16 Buth W R Cr 48 (49) 
(DB) 68 ('74) 21 Sutk W R Cr 21 (21, 22) (DB). 

[3] The' accused cannot be convicted except upon the 
evidence that he did commit the offence. (’01) 1 Low 
Bur Rule 95 (96). 

[4] A conviction is illegal which is arrived at without 
the recording of the prosecution evidence. (’05) 2 Cri L 
Jour 532 (534) (DB) (Cal) « (Vol 16) 1929 Pat 406 
(406) : 30 Cri L Jour 517. 

[5] Where the accused was convicted upon a state- 
ment of the complainant not made on oath before a 
Magistrate, the conviction was held to be illegal. (*73) 
20 Sutk W R Cr 55 (55) (DB). 
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Section 244— Note 1 (contd.) 

[6] Tno Sfojion docs not niiLlce the examination ol 
the eompwuvuB hi lb self absolutely necessary, 30 as m 
vitiate a convict ion if such examination docs not Like 
place. (To: 82 J 1945 Nag 127 (12s) : IL R (3015) Nag 
41 : 4 7 Cri L Jour 24.0. (Obiter.) (Yoi 7} 1920 Cal 68 
(093 : 21 Cri L Jour 252 (DB). 

[71 Toe common practice of noc examinin'; the com- 
plainant at the trial hut only under S. 200 of the Code 
is contrary to law. (’97-01) i Upp Bur Rul 07. 

[8] Where the complainant is to he convicted it can 
only be m separate proceedings taken against him. (’88) 
1888 Rat 401) (404) (DB). 

[9] Criminal Courts have no authority to order the 
accused to pay the complainant costs of an adjonrment 
on the failure of the accused to appear on the day fixed 
for hearing of the complaint. (Vol 9) 1922 All 184 (181)* 
23 Cn Xj .lour 243. 

2. Evidence in support of the prosecution.— 

[1] The Magistrate is bound to take all such evidence 
as may be produced in support of the prosecution. (Yol 
19) 1932 All 188 (188): 54 All 416: B4 Cri L Jour 18. 

[2] Where the complainant declines to he examined, 
it is the duty of the Magistrate to proceed to take the 
evidence of his other witnesses before dismissing the 
complaint. (Vol 14) 1927 Nag 210(211): 28 Cri L J 511. 

[3] In summons-cases, the parties have an undoubted 
right to examine their witnesses and their right could 
only be curtailed by the Court upon the ground that the 
examination gf these witnesses will delay and possibly 
defeat the ends of justice. (Yol 8) 1921 Pat 808 (310) : 
22 Cri L Jour 430. 

[4] Complainant after examining some of the witnes- 

ses named by him not applying to Magistrate to issue 
summons to other witnesses. Held, Magistrate was not 
wrong in deciding the case on evidence before him. (’71) 
15 Suth W B Cr 87 (87) (DJ3). 4 ' 

[5] Magistrate refusing to examine a witness who is 
deaf but who is able to speak and write— Such refusal 
is materially prejudicial and vitiates tho trial. (Yol 11) 
1924 Cal 541 (541): 24 Cri L Jour 688 (DB). 

[6] A Magistrate should always be chary of taking 
upon himself the duty of deciding on behalf of the 
parties which witnesses should be examined. (Yol 2) 

1915 Mad 825 (825): 16 Cri L Jour 156. 

[7] Generally it is not the province of the Court to 
examine the witnesses. (Yol 11) 1924 Oudh 371 (372) : 
27 Oudh. Cas 246 : 25 Cxi L Jour 1226. 

[8] Documents on file not formally exhibited and 
put on record as evidence. Magistrate should, before the 
close of the prosecution ease, ascertain whether they are 
to be regarded as having been produced as evidence for 
the prosecution. (’09) 10 Cri L Jour 408 (409 : 3 Sind 
L R 84 (DB). 

[9] A Magistrate cannot after the trial is closed and 
while writing judgment, admit in evidence a document 
without giving the accused an opportunity of raising 
objection to its relevancy and admissibility. (Yol 3) 

1916 Mad 1084 (1085) : 16 Cri L Jour 458. 

[10] The prosecution cannot reopen the case and 
make additions to it except such voluntary addition as 
the accused can himself make. (Yol 10) 1923 All 322 
(323): 45 All 323 : 25 Cri L Jour 305. 

[11] Statement by a party closing his case— Statement 
not hearing the signature of the party— There is no 
presumption of its correctness. (Yol 13) 1926 Lah 656 
(656)t 27 Cri L Jour 1071. 

[12] Statements made by a defence witness against 
accused person other than the one who called him as a 
witness cannot be considered as if it were evidence led 
on behalf of the complainant. (’40) 42 Pun L R 
&78 (379) * (Yol 18) 1931 Lah 57 (58): 12 Lah 385: 32 

y.Cri L Jour 672. 


[38] In connected oases It is not proper to take the 
depositions in one case and have i-horn copied and used 
in the other. (Vol 10) 3928 Cal 190 (197): 50 Cal 223 : 

24 Cri L Jour 198 (DB). 

3. Duty of prosecution. — [1] Tho doty of the 
prosecution is to prove ail the relevant lads essential to 
establish the guilt of the accused. (Vol 10) 1923 All 322 
(324): 45 All 323: 25 Cri L Jour 305. 

[2] Irrelevant evidence should he excluded— Prosecu- 
tion must be confined to simple and true evidence— No 
attempt should he made to hide essential facts or to 
embroider the ease. (Yol 23) 1936 Bali 311 (344): 16 
Lah 345: 37 Cri L Jour 504 (DB). 

[3] The prosecution cannot be permitted at the last 
moment to change its ground. (Vol 15) 1928 All 696 
(697): 51 All 463 : 29 Cri L Jour 1084. 

4. Cross-examination. — [1] The right of cross- 
examination is exercisable under the section. (Yol 18) 
3931 All 621 (623): 54 All 212 : 33 Cri L Jour 310. 

[2] Bummons-case — Cross examination by accused of 
prosecution witness postponed in accordance with the 
direction of the Magistiate — Magistrate bound to give 
the accused further opportunity of cross-examination — 
Evidence admitted without such opportunity will 
amount to an irregularity which will vitiate the trial. 
(Vol 9) 1922 Pat 296 (298): 23 Cri L Jour 440. 

5. Extra-judicial information. — [1] It is extre- 
mely improper for a Magistrate in disposing of a ease 
to rely in any way on statements made to him out of 
Court. (’90) 14 Bom 572 (573) (DB). 

6 . Evidence of the accused.— [1] Tho evidence 
of the accused should be taken after that of the com- 
plainant. (Yol 12) 1925 All 611 (614): 47 All 341 : 26 
Cri L Jour 905. 

[2] Deputy Magistrate recording some.* evidence of 
the defonco before the closo of the case for the prosecu- 
tion — No prejudice caused — Held, there was no ground 
for reversing his decision. (’82) 8 Cal 154 (156 1 (DB). 

[3] The section makes it obligatory on the Magistrate 
to hear the accused and record the evidence which he 
adduces in his defence after the prosecution evidence is 
recorded. (Yol 8) 1921 Bom 374 (375, 377) : 45 Bom 
672: 22 Cri L Jour 17 (D B) $ (’70) 13 vSuth W R Cr 
63 (64) (DB). 

[4] The Magistrate should ask the accused what lie 
has to say in his own defence against the charge which 
has been brought against him, and in explanation of the 
evidence which has been led to support the charge. 
(Yol 32) 1945 Nag 127 (129): I L R (1945) Nag 419: 47 
Cri L Jour 240. (Obiter.) 8&(Yol 9) 1922 Bom 290 (291): 
46 Bom 441: 23 Cri L Jour 45 (DB). 

[5] Tho examination need not bo recorded with the 
same formality as in warrant-cases or preliminary 
enquiries. (’70) 14 Suth W R Cr 76 (76) (DB). 

[6] No Criminal Court can shut its eyes to the state- 
ment of an accused person when that statement refers 
to certain documents to which the accused is a party. 
(Yol 15) 1928 Mad 1135 (1136): 29 Cri L Jour 1041. 

[7] Where, after closing hours, the Magistrate insisted 
on going on with the case and the accused’s counsel 
wanted an adjournment to examine the witnesses who 
were in attendance and the adjournment was refused, 
one ground being that no defence list had been filed, it 
was held that tho ground for refusal was wrong and the 
convictions were set aside. (’02-03) 7 Cal W N 714 (716) 

( D r B). 

[8] It is the duty of Magistrates when dealing with 
ignorant individuals accused of technical offences to go 
very thoroughly into the evidence, and where they are 
not defended by advocates, to give them some assistance 
in putting up obvious defensive pleas. (Yol 17) 1930 
Bang 349 (850): 32 Cri L Jour 206. 
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255. ( l) If the Magistrate upon taking the evidence referred to in section 244 and such further 
iiital. evidence (if any) as he may, of his own motion, cause to be produced, and (if he thinks 
examining the accused, finds the accused not guilty, he shall record an order of acquittal. 

Where the Magistrate does not proceed in accordance wide the provisions of section 349 
lencc. or section 562, he shall, if he finds the accused guilty, pass sentence upon him according 
aw.] 

[1882— S. 245; 1872— S. 211 Paras 1, 2; 1861— S. 272.] 
a] Substituted by the Code of Criminal Procedure (Amendment! Act, 1923 ;1S [.vYIII] d£ 1923), 3. SS. 

256- A Magistrate may, under section 243 or section 245, convict the accused ot any offence 
Finding not limited by triable under this Chapter which from the Iac«s admitted or moved La 
nplaint or summons, appears to have committed, whatever may be the nature of the complaint 


summons. 

[1882 — S. 246; 1872— S. 208 Para 2.] 
jetion 244 ( contd.) 

7. “May issue summons . ” — [1] 

be Magistrate is under no obligation to issue process 

compel the attendance of any witness either on the 
^plication of the complainant or the accused. (Yol 32) 
145 Sind 231 (232) : I L R (1945) Ear 107 (DB) * 
7ol 7) 1920 All 209 (210) : 21 Cri L Jour 385. 

[2] The Magistrate must consider the application. He 
mnofc ignore it completely. (Yol 27) 1940 Lab. 58 (59) : 
1 Cri L Jour 340. 

[3] The Magistrate cannot exercise the discretion to 
he detriment of the applicant in an arbitrary manner, 
’03) 30 Cal 508 (514). 

[4] Where the refusal to issue process amounts to a 
lenial of justice, the High Court would interfere. (’03) 
30 Cal 508 (515) « (’05) 2 Cri L Jour 679 (683, 686) : 
32 Cal 1093 (DB). (Obiter) * (11) 12 Cri L Jour 566 
(567) (DB) (Mad). 

[5] Where the accused was a police constable and it 
was not improbable that the witnesses for the prosecu- 
tion would not voluntarily appear, it was held that it 
was just such a ease in which the Magistrate should 
have exercised his discretion and issued summonses. 
{'68) 9 Suth W R Cr 3 (3) (DB). 

[6] Witnesses residing in a foreign territory — 
Magistrate is bound to mate all reasonable efforts to 
procure their attendance. (’73) 1873 Pun Re No. 4 Cr. 
p. 5 (5). 

[7] Accused called upon to let in evidence applied 
lor obtaining the summoning of his witnesses on his 
behalf. Meld, all that he could do was to move the 
Magistrate to summon any other witnesses whom he 
might deem necessary under S. 540. (Yol 1) 1914 All 
197 (198) : 36 All 13 : 15 Cri L Jour 164. 

[8] An application for summoning witnesses cannot be 
granted by a Magistrate not seised of the case. (Yol 1) 
1914 All 197 (198) : 36 All 13 : 15 Cri L Jour 164. 

[9] A Magistrate will be justified in refusing an 
application for summons made after undue delay. (Yol 
<32) 1945 Bind 281 (232) : I L R (1945) Ear 107 (DB). 

8. Re-issue of summons. — [1] There is no 
discretionary power given to a Magistrate to refuse to 
eompel the attendance of witnesses upon whom proces- 
ses had already been issued. (Yol 20) 1933 Pat 494 
(495) : 34 Cri L Jour 1203. 

[But see (Yol 18) 1926 Mad 361 (361) : 27 Cri L 
Jour 76], 

[2] Every endeavour should be made to secure 
attendance of witnesses who have been summoned. (’82) 
4 All 53 (54.) 

[3] Court should see that its summonses and- warrants 
are duly executed. (Yol 8) 1921 All 142 (142) : 23 Cri 
Ii Jour 124. 

[4] Magistrate unable to record evidence on date fixed 
though witnesses present — Case adjourned — Witnesses 


should be told to appear on adjourned date. (M2) 13 Cri 
L Jour 176 (176) (Lah). 

9. Adjournment for procuring attendance of 
witnesses. — [1] The law intends that as a general 
rule the prisoner should have his witnesses present on 
the day of trial. (’08) 7 Cri L Jour 344 (845) (DB) (Cal). 

[2] Application for summons to procure attendance 
of witness not made before date fixed for hearing — 
Magistrate held, does not exercise his discretion wrongly 
in refusing an adjournment asked for. (’87) 1887 Rat 
355 (355, 356) (DB) * (’70) 14 Suth W R Cr 76 (76) 
(DB) « (’71) 7 Beng L R 564 (574, 575) (DB). 

[3] It is not au irregularity fco adjourn a trial for the 
purpose of enabling accused to procure the attendance 
of his witnesses. (’71) 16 Suth W R Cr 21 (22) (DB). 

Section 245 — Note 1 

[1] Order of acquittal passed before evidence on both 
sides is over, is not in accordance with law and liable 
to be set aside. (Yol 29) 1942 Mad 452 (452) : 43 Cri L 
Jour 770 « (’91) 1891 Rat 539 (539) (DB). (No evidence 
for prosecution taken.) * (’67) 7 Suth W R Cr. 45 (45) 
(DB) * (’96) 18 All 221 (222, 223) (DB) * (’13) 14 Ori 
L Jour 177 (178) : 1912 TJpp Bur Rul 148 * (Yol 19) 
1932 Mad 25 (26) : 33 Cri L Jour 274. 

[2] Magistrate refusing to proceed with complaint on 
legal objection raised by defence — His order is not one 
of acquittal. (Vol 11) 1924 Mad 4S7 (487) : 25 Cri L 
Jour 442 (DB). 

[3] Magistrate holding alleged encroachment not 
proved, proceeds to record order that he acquits accused 
under S. 245 —His order is wrong. (Yol 28) 1941 Pat 
548 (549) : 43 Cri L Jour 110. 

[4] Magistrate acquitting accused in law may style 
his order as order of discharge. (’10) 11 Cri L Jour 350 
(350) (Mad). 

[5] Warrant-case tried as summons-case and accused 
acquitted under this section — Acquittal amounts to 
discharge under S. 253 and can be dealt with under 
S. 436. (’86) 1886 All W N 260 (260) * (’88) 1888 All 
W N 96 (97) * (’05) 2 Cri L Jour SS2 (382, 383) (DB). 

[6] When Court convicts accused person of offence it 
must pass sentence unless it acts under S. 349 or S. 562. 
(1900) 2 Bom L R 611 (612) (DB) * (Yol 21) 1934 
Rang 338 (339) : 12 Rang 419 : 36 Cri L Jour 460 
(DB) * (’95) 22 Cal 805 (809) (DB) £ (Vol 21) 1934 
Nag 117 (117) : 35 Cri L Jour 760. 

[7] It is illegal to adjourn passing of sentence for 
indefinite period. (’12) 13 Cri L Jour 288 (288) (DB) 
(Bom). 

Section 246 — Note 1 

[1] This section applies if original offence and offence 
of which accused is sought to be convicted are triable as 
summons-case. (Yol 29) 1942 Mad 354 (356) : 43 Cri L 
Jour 851 * (Yol 23) 1936 Mad 341 (341) ; 59 Mad 
442 ; 87 Cri L Jour 501. 




28GG 


[THE CODE OF] CRIMINAL PROCEDURE, 1898 


[ S. 247] 


2 ¥1. If the summons has been issued on complaint, and upon the day appointed for the 
Non-appearance appearance of the accused, or any day subsequent thereto to which the hearing 
of complainant . may be adjourned, the complainant does not appear, the Magistrate shall, not- 
withstanding anything hereinbefore contained, acquit the accused, unless for some reason he thinks 
proper to adjourn the hearing of the case to some other day : 

Provided that, where the complainant is a public servant and his personal attendance is not 
required, the Magistrate may dispense with his attendance, and proceed with the case, 

" [1882— S. 247: 1872— Ss. 205, 208 Para 3, 212; 1S61— Ss. 259, 269.] 


Section 246 — Note 1 ( contd ,) 

[2] The fact that offence originally charged v» as one 
under local or special law and offence of which accused 
is sought to be convicted n Tinder Penal Code, does not 
affect applicability of section provided both are triable 
as summons-cases. (’04) 1 All L Jour 200n (206u) * 
(Yol 13) 1926 Com 255 (255) : 27 Cri L Jour 496 (UR). 

[3] When convicting accused person for different 
offence from original charge, trial need not be re-opened 
and procedure under Ss. 243 and 244 need not be fol- 
lowed. (Yol 27) 1940 Rang 109 (109, 110) : 1940 Rang 
L R 219 : 41 Cri L Jour 541 * (’10) 10 Cri L Jour 557 
(559, 560): 86 Cal 869 (DB). 

[4] Magistrate cannot convict accused person of 
offence in respect of which he has had no opportunity 
of defending himself. (’90) 1890 Rat 529 (530) (UR) * 
(’01) 5 Cal W N 567 (568) (DB) * (’82) 8 Cal 195 
(197) (DB). 

[5] Magistrate in summons-case cannot convict 
accused person of offence alleged to have been committed 
on a date different from that of offence originally 
charged. (’21) 22 Cri L Jour 559 (560) (DB) (Cal). 

SECTION 247 — SYNOPSIS. 

1. Scope, object and applicability of the section. 

2. Applicability of section to cases consisting 
both of offences triable as summons-cases 
and offences triable as warrant-cases, 

3. “Upon the day adjourned.” 

4. “The complainant does not appear.” 

5. Death of complainant. 

6. “The Magistrate shall . . , . some other day.” 

7. Complaints by public servants — Proviso. 

8. Revision. 

1. Scope,' object and applicability of the section. 
— [1] Object of section is to prevent complainant from 
being dilatory in prosecution of case. (Vol 13) 1926 Mad 
1009 (1010) : 49 Mad 883 : *27 Cri L Jour 988 (DB). 

[2] In warrant-cases, Magistrate cannot acquit accus- 
ed on ground of absence of cojnplainant. (Yol 29) 1942 
Mad 594 (595) : 43 Cri L Jour 760 * (Yol 28) 1941 
Rang 202 (208) : 42 Cri L Jour 801 : 1941 Rang L R 
224 * (Vol 21) 1934 All 340 (341) : 56 All 750 : 36 Cri 
L Jour 65 * (1900) 4 Cal W N 26 (27) (DJ3) * (Yol 10) 
1923 Mad 439 (439, 440) : 24 Cri L Jour 469. 

[3] Magistrate treating case as summons-case and 
following its procedure — He can acquit accused under 
this section. (Yol 29) 1942 Mad 594 (595) : 43 Cri L 
Jour 760 * (’74) 22 Sufch W R Cr 40 (41) (DB). 

[4] Section does not apply unless proceedings have 
been instituted on complaint. (Vol 11) 1924 All 528 
(528) : 26 Cri L Jour 170. 

[5] Section does not apply to inquiries under S. 1 of 
Workman’s Breach of Contract Act, 1859. (’18) 14 Cri 
L Jour 404 (404) : 9 Low Bur Rul 35 * (Vol 10) 1923 
Mad 719 (720) : 46 Mad 723 : 24 Cri L Jour 465 (DB). 

2. Applicability of section to cases consisting 
both of offences triable as summons-cases and 
offences triable as warrant-cases. — [1] Case eonsist- 
jng of two charges, summons-case and warrant-case — 

, Complainant absent on date of hearing — Magistrate 
cannot acquit accused under this section but can dis- 
charge him under S. 259. (Vol 27) 1940 Bpm 413 (413); 


42 Cri L Jour 153 (DB) * (’85) 11 Cal 91 (92) (UR) * 
(Vol 5) 191 H Mad 871 (878) : 41 Mud 727 : 19 Cri L 
Jour 613 (UR). 

[2j Cano begun warrant-case — Charge framed for 
offence triable as summons-ease — Accused held entitled 
to acquittal on complainant’s absence on the day of 
hearing. (Vol 10) 1923 Mad 439 (489, 440) : 24 Cri L 
Jour 469. 

3. “Upon the day adjourned.” — [1] 

Magistrate under mistake taking up case on day to which 
it was not posted and dismissing complaint — Section 
does not apply. (Vol 21) J934 All 1025 (1026): 36 Cri L 
Jour 828. 

[2] Section applies though case has been posted only 
for arguments. (Vol 1) 1914 Cal 768 (769) : 15 Cri L 
Jour 163 (DB). 

[3] Hearing of case finished — Case posted for judg- 
ment — Section does not apply if complainant is absent 
on such day. (Vol 27) 1940 Nag 357 (359) : 1940 Nag 
L Jour 399 : 41 Cri L Jour 919 (D B) * (Vol 25) 
1938 Lab 121 (121) : 39 Cri L Jour 293 * (Vol 6) 1919 
Cal 201 (201) : 46 Cal 867 : 20 Cri L Jour 492 (DB)* 
(Vol 10) 1923 Nag 158 (158) : 19 Nag L R 48 ; 24 Cri 
Jj Jour 205. 

[4] Case nominally fixed for heaving but not reached 
during the day — Section does not apply and accused 
cannot be acquitted on ground of complainant’s absence. 
(Yol 21) 1934 Bom 130 (132): 85 Cri L Jour 1139 (DB). 

[5] Court can acquit accused on ground of complain- 
ant’s absence at bearing though accused is not present. 
(Vol 11) 1924 Pat 140 (141) : 24 Cri L Jour 815 * 
(Vol 16) 1929 Bom 408 (409) : 53 Bom 693 : 31 Cri L 
Jour 1000 (DB) * (’ll) 12 Cri L Jour 41 (42) : 34 Mad 
253* (Yol 19) 1932 Mad 563 (563, 564) : 33 Cri L Jour 
579 

[See (1865) 3 Suth W R Cr. 36 (36) (DB).] 

[6] Court can acquit accused on ground of com- 
plainants absence at hearing though process was not 
served on him. (Yol 11) 1924 Pat 140 (141) : 24 Cri L 
Jour 815 * (Yol 16) 1929 Bom 408 (409): 53 Bom 693: 
31 Cri L Jour 1000 (DB). 

[See also (Yol 27) 1940 Nag 357 (359) : 1940 Nag L 
Jour 399 : 41 Cri Ij Jour 919.] 

[But see (’92) 2 AYeir 307 (307) (DB).] 

4. “The complainant does not appear.” — [1] 
Appearance of complainant must be in person. (Vol 23) 
1936 All 658 (658, 659) : 37 Cri L Jour 1028 * (Yol 13) 
1926 Mad 1009 (1010) : 49 Mad 883 ; 27 Cri L Jour 
988 (DB). 

[2] Complainant must be present when case is called. 
(’84) 7 Mad 356 (357) * (Yol 13) 1926 Mad 1009 (1010): 
49 Mad 883 : 27 Cri L Jour 988 (DB) * (Yol 14) 1927 
Mad 172 (173) : 28 Cri L Jour 118. 

[But see (Yol 14) 1927 Mad 393 (394) : 28 Cri L 
Jour 208.] 

[3] Case posted for the day not taken up — Com- 
plainant cannot be said to have failed to appear though 
he does not attend Court on such date. (Yol 13) 1926 
Cal 102 (103) : 26 Cri L Jour 1050 (DB). 

[4] Date of hearing not communicated to com- 
plainant — His absence cannot be regarded as failpre 
to appear for purposes of this section. (Vol 15) 
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248. If a complainant, at any time before a final order is passed in any case under this 
TTiihdrawal of Chapter, satisfies the Magistrate that there are sufficient grounds for permitting 
complai'.ti. him to withdraw his complaint the Magistrate may permit him to withdraw the 

same, and shall thereupon acquit the accused. 

[1882— S. 248; 1872-S. 210; 1861— S. 271.] 


Section 247 — Note 4 (contd.) 

29 -is Mad 1158 (1182, 1184) : 30 Cri L -Tour 191 : 52 
Mad 695 (DB). 

[5] Failure by complainant to pay process-fee* is no 
"iound for acquitting accused. (Yol 12) 1925 Ail >192 
(>393) : 26 Cri L .Tour 963 *(’82) 5 Mad 160 (160) (DB)* 

[6] In joint charge for throe offences under S. 234 
where there are three complainants, absence of one of 
the complainants can be ground for acquitting 
accused of offence against particular complainant who 
was absent and does not affect charge as regards others. 
(Yol 2) 1915 Cal B66 (368) : 16 Cri" L Jour' 332 : 43 Cal 
13 (DB). 

5. Death of complainant. — [1] Death of com- 
plainant does not ipso facto terminate criminal prosecu- 
tion. (Yol 30) 1943 Pat 379 (380) : 45 Cri L Jour 331 

* (Yol 13} 1926 Bom 178 (179) : 27 Cri L Jour 491 
(DB) * (Yol 9) 1922 Lah 227 (229) : 2 Lab 27 : 22 Cri 
L Jour 166 (DB) * (Yol 11) 1924 Lah 72 (731 : 4 Lah 
7 : 24 Cri L Jour 29 (DB) *(Vol 11) 1924 All 666 (667) 

: 25 Cri L Jour 1007 * (Yol 8) 1921 Mad 278 (278, 
279) : 44 Mad 417 : 23 Cri L Jour 117 (DB! * (Yol 18) 
1931 Mad 772 (772) : 54 Mad 768 : 33 Cri'L Jour 14 

* (’08) 8 Cri L Jour 190 (190) : 1 Bind L R 72 (DB/. 

[2] This section applies to cases where absence of 

complainant on day of hearing is due to his death. (Yol 
2) 1915 Cal 708 (70S) : 16 Cri L Jour 322 (DB) * (Yol 
15) 1928 Mad 167 (168) : 51 Mad 339 : 29 Cri L Jour 
257 * (Yol 9) 1922 Lah 227 (229) : 2 Lah 27 : 22 Cri 
Jour 166 (DB). 

[But see (Yol 13) 1926 Bom 178 (179) : 27 Cri L 
Jour 491 (DB) * (Yol 3) 1916 Pat 152 (153) : 1 Pat L 
Jour 264 : 18 Cri L Jour 151 (DB) * (Yol 30) 1943 Pat 
379 (380) : 45 Cri L Jour 331 * (Yol 2) 1915 Cal 263 
(283) : 15 Cri L Jour 726 * (Yol 19) 1932 Nag 72 (73): 
28 Nag L R 49 : 33 Cri L Jour 407).] 

6. “The Magistrate shall . , . some other day.” 

[1] General procedure is to acquit accused but Magis- 
trate has discretion to adjourn in proper cases. (Yol 33) 
1946 Oudh 15 (17) : 47 Cri L Jour 22 * (Yol 28) 1941 
Kang 202 (203) : 42 Cri L Jour 801 : 1941 Hang L B 
224 * (Yol 27) 1940 Nag 357 (3 59) : 41 Cri L Jour 919 
(DB)*(Yol 23) 1936 AH 658 (659) : 37 Cr L J 1028. 

[2] Magistrate cannot dispense with appearance of 
complainant. (Yol 29) 1942 Pat 46 (47) : 43 Cri L Jour 
27 * (Yol 13) 1926 Lah 62S (628) : 27 Cxi L Jour 1022. 

[3] Magistrate cannot compel complainant to appear 
and go on with case. (’75) 24 Sutb W B Cr. 32(33)(DB). 

[4J Magistrate neither acquitting accused nor adjourn- 
ing case but going on with trial — Procedure is illegal* 
(Yol 29) 1942 Pat 46 (47) : 43 Cri L Jour 27. 

[See however (Yol 30) 1943 Pat 379 (380) 45 Cri 
L Jour 331).] 

[5] Unless order of acquittal is passed by Magistrate 
mere absense of complainant on the day of hearing does 
not ipso facto result in acquittal of accused. (Yol 10) 
1923 Cal 725 (727) : 25 Cri L Jour 492. 

[6] Hearing adjourned once in favour of complain- 
ant — Magistrate can acquit accused on non-appearance 
of complainant at later hearing. (’90) 2 "Weir 308 (308) 
(DB). 

[7J In following cases Magistrate will adjourn case 
and give complainant further opportunity instead of 
acquitting accused:— 

(a) When complainant is not definitely informed of 
place of trial. (’82) 1882 AE W N 229 (229). 


(b) When case is tmnsieiTcd :rom file o: one Magis- 
trate to another without notice to complainant and he is 
■present in original Court in ignorance cl irnnsfer, (Yol 
6) 1919 Cat 1 (2) : 17 Cal li7': *0 Cri L Lmr 782 (FB) 
* (Yol 4} 1917 Cal Sl-L 1315} : 18 Cri L Jour 104 (DB). 

(e) When the complainant ri pre\cnteci by illness 
from appearing. (’91) 1891 All W N 1*20 (121). 

[8] Case posted at 7 p. m. and taken up at S a. in, 
— Complainant, being absent, ease dismissed — Shortly 
after complainant appeared — Held. Magistrate should 
ha\e given short adjournment. (Yol 14) 1927 Mad 139 
(140) : 27 Cri L Tour 1391. 

[9] Where complainant has gone abroad and wiil 
not be available for some time, Magistrate should acquit 
accused instead of adjourning ease. (Yol 13) 1926 Lah 
628 (628) : 27 Cri L Jour 1022. 

[10] Order striking off ease or dismissing complaint 
is not within terms ot section. (’84) 1894 All W N 115 
(115)* (’So) 1885 All W N 43 (43) * (Yol 4) 1917 Lah 
143 (143) : 18 Cri L Jour 324 * (Yol 12) 1925 Oudh 
44 (45) : 25 Cri L Jour 359. 

[But see (’08) 6 Cri L Jour 139 (140) (DB) (Bom).] 

[11] Where case is adjourned, the fact that Magis- 
trate examined some witnesses on that day does not 
vitiate proceedings. (Yol 7) 1920 Cal 68 (69) : 21 Cri L 
Jour 252 (DB). 

7. Complaints by public servants — Proviso, 
— [1] Section does not apply to cases where complain- 
ant is public servant, and his attendance is dispensable. 
(Yol 28) 1936 All 658 (6-59) : 37 Cri L Jour 1028 *(Yol 
17) 1930 Nag 33 (34): 25 Nag L R 194: 31 Cr L J 382. 

8. Revision. — [1J High Court can interfere in 
revision with order of acquittal under this section. (Yol 
26)1939 Bind 75 (75, 76) : I L R (1939) Ear 385:40 Cri 
L Jour 524 (DB) * (Vol 25) 1938 'Lah 121 (122) : 39 
Cri L Jour 293 * (Yol 23) 1936 All 658 (659) : 37 Cri 
L Jour 1028 * (Yol 11) 1924 Oudh 64 (64) : 26 Oudh 
Cas 282 : 25 Cri L Jour 794 * (Yol 14) 1927 Mad 172 
(173) : 28 Cri L Jour 118 (DB) * ('30) 1930 Mad W N 
190 (190). 

[2] High Court cannot convert order of acquittal into 
one of conviction but can only direct case to proceed 
according to law. (Yol 26) 1939 Sind 75 (75, 76) : I L 
R (1939) Ear 385 : 40 Cri L Jour 524 (DB) * (Yol 23) 
1936 All 658 (658, 659) : 37 Cri L Jour 1028. 

[3] High Court will rarely interfere and set aside 
acquittal ‘especially when there is no error of law on 
face of record. (Yol 27) 1940 Nag 357 (360) : 41 Cri L 
Jour 919 (DB) * (Yol 26) 1939 Pat 186 (186) : 40 Cri 
L Jour 514 *(Yol 14) 1927 Mad 473 (474) : 28 Cri L 
Jour 270. 

SECTION 248 — SYNOPSIS. 

1. Scope. 

2. Withdrawal of complaint and compounding of 
offences — Difference between. 

3. “Complaint.” 

4. “At any time before a final order is passed.” 

5. “In any case under this Chapter.” 

6. “Satisfies the Magistrate that there are sufficient 
grounds for permitting him to withdraw his 
complaint.” 

7. “Shall thereupon acquit the accused,” 

8. Withdrawal of complaint against one of 
several accused — Effect. 

1. Scope. — [1] Section 537 of the Calcutta Muni- 
cipal Act, 1923, must be read -subject ot the provisions 
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248 , In any case instituted otherwise than upon complaint, a Presidency Magistrate, a 
Vower to sfw yroceeamgs Magistrate of the first class, or with dno previous sanction of the 
vfien no couiy r arnanL District Magistrate, any other Magistrate, may for reasons to be 

recorded by him. stop the proceedings as any stage without pronouncing any judgment either of 
acquittal or conviction, and may thereupon release the accused. 

[1832— S. 249.] 


Section 243 — Note 1 (contd.) 

of this section. (Vol 13) 1926 Cal 7-38 (738) : *53 Cal 

SSI : 27 Cii L Jour 931 (DB). 

[2] Prosecut'on under S. 575, Calcutta Municipal Act, 
kept pending for nearly three years for negotiation with 
corporation — • Prosecution revived and daily fine for 
some period during pendency imposed — Fine held in- 
valid. (Vol 7)1920 Cal 3*15 (316}:21 Cn L Jour 553 (DB). 

[3] Interval of three years between filing of com- 
plaint and trial — Procedure held defective, though 
not illegal. (Vol 10) 192S Cal 725 (727) : 25 Cri L Jour 
492 (DB). ((Vol 7) 1920 Cal 345 : 21 Cri L Jour 558, 
Disilng.) 

2. Withdrawal of complaint and compound- 
ing of offences — Difference between. — fl] “Com- 
pounding” implies the consent of the accused whereas 
such consent is not necessary for the withdrawal of a 
complaint. (’92-96) 1 Upp Bar Bui 219 (220) * (’94) 21 
Cal 103 (112, 118) (DB) # (Vol 3) 1916 Pat 200 (201) : 
18 Cri L Jour 107 (DB) £ (Vol 11) 1924 Lah 595 (598): 

5 Lah 239 : 25 Cri L Jour 629 (SB). 

3. “Complaint.”— [1] Where the sanction of a 
certain public servant is necessary for the criminal 
proceedings in question and a complaint is filed with 
the sanction of such public servant, the complaint can be 
withdrawn by the person filing it. Sanction of the public 
servant is not necessary for such withdrawal (’71) 3871 
Bat 45(45) (DB). 

[But see (1878) 2 Bom 653 (653, 654) (DB). (Comp- 
laint can be withdrawn only by the public servant.)] 

[2] Complaint with reference to an offence under 
the Municipal law filed by the Municipal Secretary — 
Complaint cannot be withdrawn by the Municipal Coun- 
cil. (Vol 1) 1914 Mad 387 (387) : 15 Cn L Jour 299 
(DB). 

[3] Where a person makes a complaint to the police 
and the police makes a report to the Magistrate who 
takes cognizance of the offence on such report, he can- 
not acquit the accused on the application for “with- 
drawal” by the person who made the complaint to the 
police. (Vol 27) 1940 Sind 112 (112) : I L B (1940) 
Kar 429 : 41 Cri L Jour 694 (DB) £ (1900) 23 Mad 
626 (627, 628) (DB). 

4. “At any time before a final order is passed.” 

— [1] Complaint withdrawn and accused acquitted — 

— There is no bar to a re-trial of the accused under S. 
403, even before any process is issued against the accu- 
sed. (’13) 14 Cri L Jour 559 (561, 562) : 36 Mad 315 
(DB). 

5. “In any case under this Chapter.” — [1] 
'The section applies only to offences triable as summons- 
•cases and not to offences triable as warrant-cases. 
(Vol 14) 1927 Bang 174 (174, 175) : 5 Bang 186 : 28 

, -Cri L Jour 649 £ (’94) 21 Cal 103 (113) (DB) £ (’13) 
14 Cri L Jour 77 (77, 78) : 87 Bom 369 (DB)£(Vol 20) 
1933 Lah 328 (324) : 34 Cri L Jour 718 £ (Vol 16) 
1929 Mad 7 (8). 

[But see (’87) 1887 Bat 830 (330) (DB) £ (’68) 5 
Bom H C B Cr 27 (28) (DB) .] 

[2] Offence under S. 24 of the Cattle-trespass Act 
' Complaint can he withdrawn. (Vol 6) 1919 All 81 
; ; 42 All 202 : 21 Cri L Jour 305. 


6. “Satisfies the Magistrate fhac there are suffi- 
cient grounds for permitting him to withdraw his 
complaint.” — [1] Tie withdrawal of a complaint is 
permissible only if the Magistrate is satisfied that there 
are “sufficient ground?” for permitting such withdrawal 
(Vol 13) 1926 Cal 7s6 (788) : 53 Cal 631 : 27 Cri L 
Jour 984 (DB). 

[2] Where a complaint of offences under Ss. 183 and 
185 of the Penal Code is made by a Court and such 
Court subsequently finds that it made a mistake in 
filing the complaint and wishes to withdraw it, the 
Magistrate will scarcely be justified in refusing to allow 
a withdrawal. (Vol 14) 1927 Oudli 51 (51): 2 Luck 
395 : 27 Cri L Jour 3247. 

[3] The police have no power to entertain an appli- 
cation for withdrawal of a complaint. (’75) 1875 Bat 
91(91). 

[4] It is competent to a Magistrate in a proper ease 
to treat an application to the effect that the offence has 
been compounded as an application for withdrawal of 
complaint. (Vol 6) 1919 All 31 (33) : 42 All 202 : 21 
CriL Jour 305. 

7. “Shall thereupon acquit the accused”. — 

[1] Upon the withdrawal of a> complaint, the Magis- 
trate has no power to dismiss the case or discharge the 
accused but must acquit the accused. (Vol 31) 1924 Lah 
595 (596) : 5 Lah 239 : 25 Cri L Jour 629 (DB). (Per 
Harrison J.) £ (’01) 25 Bom 422 (428) (SB). 

8. Withdrawal of complaint against one of 
several accused — Effect. — [1] Several accused in 
a case — Complaint allowed to withdraw as against 
one of the accused —The other accused are not entitled 
to acquittal. (Vol 27) 1940 Mad 623 (624): 41 Cri L 
Jour 454 £ (Vol 9) 1922 Oudli 345 (346): 23 CriL 
Jour 271. ((Vol 8) 1921 All 35 : 22 CriL Jour 668 
(DB), followed; 7 Cal W N 176, distinguished.) £ 
(Vol 11) 1924 Lah 595 (599) : 5 Lah 239 : 25 Cri L 
Jour 629 (DB). (Per Le Bossignol J.; Harrison J. 
contra) 

Section 249 — Note 1 

[1] Case started on police report — Section applies. 
(Vol 7) 1920 Pat 469 (469, 470) ; 21 Cri L Jour 184. 

[2] A Magistrate can proceed under this section 
only in summons cases. (Vol 13) 1926 Pat 292 (293) : 5 
Pat 243 : 27 Cri L Jour 698 (DB.) 

[3] Magistrate proceeding under the section in a 
warrant case — Magistrate’s order is void — The case 
will be deemed to continue on the file of the Court. 
(Vol 13) 1926 Pat 292 (294,295) : 5 Pat 243 : 27 Cri L 
Jour 698 (DB). 

[4] Magistrate passing order of stay may, for suffi- 
cient reasons, remove the stay and proceed further. (’06) 
3 Cri L Jour 274 (287, 288): 29 Mad 126 (FB). 

[5] Order stopping further proceedings does not 
operate as an order of discharge. (’12) 13 Cri L Jour 
860 (861) : 1913 Pun Be. No. 9 Cr (DB.) £ (Vol 21) 
1934 All 17 (19) : 35 Cri L Jour 564. 

[6] Order of stay does not act as a bar to fresh pro- 
ceedings against the accused with reference to the same 
matter. (’12) 13 Cri L Jour 860 (861) : 1913 Pun Be 
No. 9 Cr (DB). 
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Frivolous Accusations in Summons and Warrant Case*. 

:t Clause 250. — We have inserted a heading to this clause to show that it applies to proceedings under the 
iollowing chapters as well as under Chapter XX.” _S. C. R., 1898. 

250. a [( 1 ) If in any case instituted upon complaint or upon information given to a poliee- 
False , frivolous or officer or to a Magistrate, one or more persons Is or are accused before a 
vexatious accusations. Magistrate of any offence triable by a Magistrate, and the Magistrate by 
whom the case is heard discharges or acquits all or any of the accused, and is of opinion that the 
accusation against them or any of them was false and either frivolous or vexatious, the Magistrate 
may, by his order of discharge or acquittal, if the person upon whose complains or information 
the accusation was made is present, call upon him forthwith to show cause w T ky he should not pay 
compensation to such accused or to each or any of such accused when there are more than one, or, 
if such person is not present direct the issue of a summons to him to appear and show cause as 
aforesaid. 

( 2) The Magistrate shall record and consider any cause which such complainant or informant 
may show and if he is satisfied that the accusation was false and either frivolous or vexatious may, 
for reasons to be recorded, direct that compensation to such amount not exceeding one hundred 
rupees or, if the Magistrate is a Magistrate of the third class, not exceeding fifty rupees, as he may 
determine, be paid by such complainant or informant to the accused or to each or any of them. 

(2 A) The Magistrate may, by the order directing payment of the compensation under sub- 
section [2) t further order that, in default of payment, the person ordered to pay such compensa- 
tion shall suffer simple imprisonment for a period not exceeding thirty days. 

( 2B ) When any person is imprisoned under sub-section (2A) y the provisions of sections 68 
and 69 of the Indian Penal Code shall, so far as may be. apply. 

(2G) No person who has been directed to pay compensation under this section shall, by 
reason of such order, be exempted from any civil or criminal liability in respect of the complaint 
made or information given by him : 

Provided that any amount paid to an accused person under this section shall be taken into 
account in awarding compensation to such person in any subsequent civil suit relating to the same 
matter.] 

(3) A complainant or informant who has been ordered under b [sub-section (2)1 by a Magis- 
trate of the second or third class to pay compensation c [or has been so ordered by any other 


SECTION 250 — SYNOPSIS. 

1. Object and applicability. 

2 “ Upon complaint or upon information given to 
a police-officer or to a Magistrate.” 

3. u Accused of an offence,” 

4. “ Triable by a Magistrate.” 

5. Magistrate by whom the case is heard. 

6. “ Discharges or acquits.” 

7. False and either frivolous or vexatious, 

8. “ By his order.” 

9. “ Call upon him to show cause.” 

10. £C Shall record and consider any cause ” — Sub- 
section (2). 

11. “ For reasons to be recorded,” 

12. Amount and nature of compensation. 

13. Who can be ordered to pay compensation. 

14. To whom compensation can be awarded. 

15. Imprisonment in default of compensation — Sub- 
sections (2A) and (2B). 

16. No exemption from civil or criminal liability — 
Sub-section. (2C). 

17. Abatement. 

18. Appeal— Sub-section (3), 

19. Revision. 

1. Object and applicability.— [1] The object of 
the section is : 

[a] To award some compensation to person against 
whom a frivolous or vexatious accusation is brought by 
a summary order. (’03) 30 Cal 123 (129) (FB). 

[See (Yol 27) 1940 Sind 134 (136) : 41 Cri L Jour 
789 : I L R (1940) Ear 470 (FB).] 

[b] To deter persons from making vexatious and 


frivolous complaints. (’02) 15 C P L R 194 (196) *(’98) 
21 Mad 237 (239) (DB) * (’04) 1 Cri I* Jour 433 (434); 

26 All 512. 

[2] The powers should never be used as a punitive 
measure. (’81) 1881 All W N 167 (168) « (’70) 7 Bom 
HCE Cr 58 (58, 59) (DB) * (1874) 22 Suth 1Y R 
Cr 12 (13, 14) (DB) * (’87) 1887 Pun 'Be No. 17 Cr, p. 
34 (35) (DB) * (’71) 6 Mad H C R App xlix (xlix). 

[3] The section is applicable to any ease triable by a 
Magistrate. (Yol 31) 1944 Oudh 272 (272): 45 Cri L 
Jour 665: 20 Luck 48 * (Yol 28) 1941 Pesh 24 (24): 42 
Cri L Jour 423*(Yol 14) 1927 Oudh 175 (175) : 28 Cri 
L Jour 450 (DB). 

[4] The section is applicable to cases triable sum- 
marily whether tried summarily or not. (’81) 11 Mad 
142 (143) (DB). 

2. “ Upon complaint or upon information 
given to a police-officer or to a Magistrate.” — [X] 
A case instituted “ upon information given to a police- 
officer or to a Magistrate ” is within the section. (Yol 
26) 1939 Oudh 101 (102)* (Yol 13) 1926 All 165 (166); 

27 Cri L Jour 35 * (Yol 13) 1926 All 295 (296): 27 Cri 
L Jour 702 * (’10) 11 Cri L Jour 201 (201, 202) (DB) 
(Cal) * (Yol 12) 1925 Oudh 558 (558): 26 Cr L J 527. 

[2] Compensation cannot be awarded dii a case insti- 
tuted on a police-report. (Vol 27) 1940 Sind 134 (1B5) : 
41 Cri L Jour 789; I IE (1940) Kar 470 (FB) * (Yol 
34) 1947 Bom 36 (37) (DB) * (’98) 22 Bom 934 (935) 
(DB) * (’94) 21 Cal 979 (984) (DB). 

[See ( 5 41) 53 Mad L W 63 (64).] 

[3] The words “information given to a police-officer” 
mean information given and entered in the register of 

352 & 353 A. M. 
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Magistrate to pay compensation exceeding fifty rupees] may appeal from the order, in so far as 
order relates to "the payment of the compensation, as if such complainant or informant had 1 
convicted on a trial held by such Magistrate. 

(4) When an order for payment of compensation to an accused person is made in a 
which is subject to appeal under sub-section (3), the compensation shall not be paid to him be 
the period allowed for the presentation of the appeal has elapsed, or, if an appeal is presented, be 
the appeal has been decided d [and, where such order is made in a case which is not so subjec 
appeal,* the compensation shall not be paid before the expiration of one month from the date of 
order.] 

*[* r: * * * ' :: ] 

[1882— S. 250; 1872-8. 209; 1861— S. 270.] 

[a] Sub-sections (1) to (2c) were substituted by the Code of Criminal Procedure (Amendment) Act, 192c 
[XVXIl] of 1923), S. 69, for sub-ss. (1) and (2). [b] Substituted , ibid., for “sub-s. (1)”. [c] Substit 

ibid., for “to an accused person”, [d] Inserted , ibid, [e] Sub-section (5) was repealed, ibid. 


Objects and Reasons. 


“We think that the words ‘or to a Magistrate’ near 
the beginning of this clause were left out on the ground 
that information to a Magistrate from any person other 
than a police officer must be a complaint. We think 
that this view overlooks the words ‘with a view to his 
taking action under this Code’ which occur in the 
definition of ‘complaint’. We also think that there is 
some force in the fact pointed out by the Calcutta 
High Court that section 190 (1) (c) seems to draw a 
distinction between information received and a com- 
plaint. We have therefore restored the words 4 or to a 
Magistrate.* 

Sub-section (1) as re-drafted does not provide for the 
case where the complainant is absent at the time 
judgment is delivered, and we think power should be 
given in such a case to summon him to appear and 
show cause. 

We think that there is some anomaly in enabling a 
Magistrate who cannot impose a fine of more than 
Bs. 50 to award compensation up to Bs. 100 and we 
have, therefore, proposed to reduce the amount of 


compensation which Third Class Magistrates can a 
to Rs. 50. 

In view of section 547, we do not see any necessi 
provide in the new sub-section (2 A) that compensi 
should be recoverable as if it were a fine. 

We have re-drafted the proposed addition to 
section (4) to make the intention clearer. 

We discussed at some length the various merits ( 
phrases — * frivolous or vexatious ’ as in the pn 
Code, ‘ false and either frivolous or vexatious * as ir 
Bill, and ‘false or vexatious, to the knowledge o 
party ’ as in Act IX of 1922 recently passed to pn 
for compensatory coats in respect of false claims 
defences. On the whole, we are in favour of thf 
as drafted. We do not think that the procedu) 
section 250 should be used in every false case n 
the case is also either frivolous or vexatious. In 
serious cases it is desirable that the Magistrate si 
act under section 476 with a view to the institute 
a prosecution.’* — S. C. R. [XVIII of 192 


Section 250 — Note 2 (canid.) 

cognizable cases under S. 154. (Vol 7) 1920 Sind 

73 (74): 13 Sind L R 166: 21 Cri L Jour 49 (DB). 

[4] The words “information given to a Magistrate” 
refer to such information as falls within 8- 190 (1), 
cl.(c). (Vol 27) 1940 Sind 134 (135): 41 Cri L Jour 
789: ILB (1940) Kar 470 (FB). 

[5] A case instituted on the basis of a statement by 
a person to a police-officer in the course of a police 
enquiry is not within the section. (Vol 7) 1920 Sind 73 
(73, 74): 13 Sind L R 166: 21 Cri L Jour 49 (DB) « 
(Vol 3) 1916 Pat 211 (212): 1 Pat L Jour 106 : 17 Cri 
h Jour 336 (DB). 

[6] Where a person points out two persons to the 
police as those who assaulted him and the police treats 
this as first information, the case falls under the section. 
(Vol 7) 1920 Sind 41 (42) : 14 Sind L R 168: 22 Cri L 
Jour 120 (DB). 

[7] Civil Court Amin reporting to Court that he has 
been obstructed in the execution of the process entrust- 
ed to him — Court directing a prosecution on the basis of 
such report — Amin cannot be ordered to pay compen- 
sation. (’03) 26 All 183 (184) ft (’75) 1 Bom 175 (176, 
177) (DB) ft (’93) 20 Cal 481 (482, 483) (DB) ft (’10) 11 
Cri L Jour 634 (634): 1910 Pun Re No, 25 Cr * (13) 
14 Cri L Jour 1 (1, 2) (DB) (Bom). 

[8] (a) Where A tells B and B tells C and C tells the 
japHee, no order can be made against A, (’29) 1929 Mad 
WN 785- (785). 

- [&Malso (Vol 27) 1940 Sind 134 (136) : 41 Cri L 
HmWi ILR (1940) Kar 470 (FB).] 


(b) Where A tells B about G with a view to 
ring the punishment of C and B informs the MagF 
A can be ordered to pay compensation. (Vol 5) 
All 111 (111): 40 All 79: 19 Cri L Jour 76. 

[9] Information given by A to a person whose 
it is to report the same to the police or the Magisk 
A can be ordered to pay compensation. (Vol 11) 
Mad 91 (92): 24 Cri L Jour 717 ft (Vol 1) 1914 
694 (695): 39 Mad 1006 : 15 Cri L Jour 431 (DB) 

[But see (’01) 25 Mad 667 (668, 669) (DB). (A 
complaint to village Magistrate who sent a rep 
police who submitted charge-sheet — Accused diseb 
and A ordered to pay compensation— Held, x 
Magistrate not being Magistrate within 8. 250, A 
not be ordered to pay compensation.)] 

[10] Application under 8. 476— The section do* 
apply. (Vol 30) 1943 Lali 26 (27): 43 Cri L 3our £ 

3. “Accused of an offence.” — [1] The seetioi 
not apply where there is no accusation of any of 
(Vol 10) 1923 All 332 (332): 45 All 363 : 24 Cri I 
228. (Security proceedings under S. 107.) ft (Vol 14' 
AH 531 (532): 49 All 750 : 28 Cri L Jour 604. (Pn 
ings under S. 107.) ft (Vol 22) 1935 Lah 29 (30). 
* (Vol 6) 1919 All 395 (395, 396): 41 All 322: 20 
Jour 570. (Complaints under S. 1, Workmen’s I 
of Contract Act, 13 [XIII] of 1859.) ft (Vol 7) 192C 
350 (350): 44 Bom 463: 21 Cri L Jour 380 
(Complaint under S. 28, Bombay Police Conve 
Act.) ft (’13) 14 Cri L Jour 320 (320): 6 Sind 
254 (DB). (Complaint under S. 41, Bombay I 
Police Act.) 



I S. 250 ] 


[TEE CODE OP] CRIMINAL PROCEDURE, 189S 


2811 


Section 250 (contd.) 

4. “ Triable by a Magistrate.” — [1] The oiience 
must be one which is shown as triable by a Magistrate 
hi column 8 of Bch. II. (Vol 17) 1930 Lah 482 (483): 11 
Lah 558: 31 Cri L Jour 1133 (DB). 

[2] The section does not apply to cases where the 
offence is triable exclusively by the Court ot‘ Session but 
is enquired into by the Magistrate under Chapter XVIII 
of the Code. (’37) 1937 Mad W X 96 (96) *(Vol 5) 1918 
All 126 (126): 40 All 615: 19 Cri L Jour 706 *(Vol 18) 
1931 All 355 (355;: 53 All 461: 32 Cri L Join 670 * 
(Vol 3) 1916 Bom 96 (96j: 19 Cri L Jour 463 (1)B) * 
(Vol 17) 1930 Lah 482 (483) : 11 Lah 5 58: 31 Cri L 
Jour 1133 (DB). 

[3] Offence tried by Magistrate acting under 8. 30 of 
the Code — The section does not apply. (Vol 6) 1919 
Lah 192 (193): 1919 Pun Re No. 1 Or: 20 Cri L Jour 
141*(Vol 10) 1923 Rang 15 (15): 11 Low Bur Rul 151: 
23 Cri L Jour 289 « (Vol 17) 1930 Lah 482 (483) : 11 
Lah 558 : 31 Cri L Jour 1133 (DB). 

[But see (Vol 28) 1941 Lah 19 (21, 22) : 42 Cri L 
Jour 266 * (Vol 23) 1936 Rang 230 (231) : 37 Cri L 
Jour 773 : 14 Rang 378 (DB).] 

[4] Offences — Some triable by the Magistrate and 
some by the Sessions Court — Accused discharged in 
respect of all offences — An order for compensation can 
be passed in respect of the offences triable bv the Magis- 
trate. (Vol 81) 1944 Oudh 272 (272): 45 Cri L Jour 665 : 
20 Luck 48 * (Vol 5) 1918 All 126 (126): 40 Ail 615: 
19 Cri L Jour 706. (Compensation in respect of offence^ 
triable in sessions cannot be given by the Magistrate.) * 
(Vol 17) 1930 Lah 4S2 (483): 11 Lah 558: 31 Cri L 
Jour 1133 (DB) * (Vol 6) 1919 Lah 227 (228); 1919 
Pun Re No, 15 Cr: 20 Cri L Jour 495. 

[See however (Vol 13) 1926 All 159 (160): 48 All 
166: 27 Cxi L Jour 6.1 

[5] The mere fact that the complaint charges the 
accused with an offence which is not triable by a Magis- 
trate does not oust the jurisdiction of the Magistrate to 
pass an order if after enquiry the Magistrate finds that 
the accusation is really one in respect of an offence 
triable by him. (Vol 26) 1939 Lah 122 (123): I L R 
(1938) Lah 619: 40 Cri L Jour 515 *(Vol 8) 1921 Sind 
105 (106) : 16 Sind L R 205: 26 Cri L Jour 265 (DB)* 
(Vol 18) 1931 All 355 (356): 53 Ail 461 : 82 Cri L Jour 
670. 

[6] Magistate trying accused for offence prima facie 
triable by him — Facts proving the offence to be one 
triable by a Court of Session— -Magistrate’s order under 
this section held, was not illegal. (Vol 9) 1922 Mad 223 
(223, 224) : 45 Mad 29 : 23 Cri L Jour 232 (DB)* (Vol 
17) 1930 All 280 (280) : 31 Cri L Jour 563. 

[7] The criterion for deciding if offence is triable by 
Magistrate is whether proceedings are conducted under 
Chapter XVIII or Chapter XXI. (Vol 13) 1931 All 355 
(356) : 53 All 461: 32 Cri L Jour 670. 

[8] Particular Magistrate having no power to try a 
case even though it is triable by a Magistrate — He 
cannot award compensation. (’09) 9 Cri L Jour 502 
(502) (Mad). 

5, Magistrate by whom the case is heard. ^-[1] 
It is only the Magistrate by whom the “case is heard” 
that can pass an order under this section. (Vol 27) 1940 
Rang 278 (279) : 1940 Rang L R 502 : 42 Cri L Jour 
218 * (Vol 26) 1989 Sind 321 (321) : 41 Cri L Jour 53 : 
I L R (1940) Ear 119 (DB) * (Vol 11) 1924 All 224 
(224) : 46 All 80: 25 Cri L Jour 967* (’ll) 12 Cri L 
Jour 529 (531): 39 Cal 157 (F B) * (Vol 13) 1926 Lah 
427 (427) : 7 Lah 152 : 27 Cri L Jour 570. 

[2] An appellate Court cannot, when reversing a 
conviction, act under the section. (Vol 27) 1940 Rang 
278 (279) I 1940 Rang L R 502 : 42 Cri L Jour 218 * 


(Vol 11) 1924 All 224 (224) : 46 All 80 * 25 Cri L Jour 
967 * ( 5 0l) 3 Bom L R 841 (842) (DB) * (’ll) 12 Cri L 
Jour 529 (531, 532): 39 Cal 157 (FB). (Overruling 11 Cri 
L Jour 48 (Cal).) * (Vol 13) 19 2 C Lah 427 (427) :7 Lah 
152 : 27 Cn L Jour 570. 

[3] High Conit cannot m revision pa c s an order for 
compensation. (Vol 27) 1940 Rung 278 (2‘79j: 1940 Rang 
L R 502 : 42 Cri L Jour 218 * (Vol 26) 1939 Sind 
321 (322): 41 Cri L Jour 53: UR (1940) Xar 119 (DB) 

* (Vol 15) 1928 Ail 95 *96) : 29 Cn L Jour 274. 

[4] Where part of the evidence is heard by one 
Magistrate and the rest of the evidence is heard 
and the case is decided by another, the latter is compe- 
tent to order compensation. (Vol 31) 1944 Lah 10 (11, 
12): 45 Cri L Jour 265 *(Vol 8) 1921 All 122 (122) : 22 
Cri L Jour 406. 

[5] A Magistrate by whom a case is “heard” need 
not be the one before whom it was instituted. (Vol 26) 
1939 Lah 122 (123) : I L R (1938) Lah 619 : 40 Cri 
L Jour 515. 

6. “Discharges or acquits.” — [1J Magistrate can act 
under the section when he either discharges or acquits 
an accused: See {Vol 24) 1937 Rang 393 (399) : 1937 
Rang L R 159: 39 Cri L Jour 29. 

[2] Accused neither discharged nor acquitted — No 
compensation can be awarded to him. (Vol 16)1929 
Lah 823 (624) : 30 Cri L Jour 854. 

[3] Complaint dismissed under 8. 203 — No compen- 
sation can be awarded. (’06) 4 Cri L Jour 451 (451): 29 
All 137 * (’06) 4 Cri L Jour 36 (37) : 1906 Pun Re 
No. 6 Cr. 

[4 ] Accused charged with two offences convicted under 
one and acquitted under another section held, will not 
apply. (’97) 24 Cal 53 (55) (DB) *(Yol 5) 1918 All 109 
(109) : 40 All 610 : 19 Cri L Jour 670 * (Vol 5) 1918 
Bind 24 (24) ; 12 Sind L R 87 : 20 Cri L Jour 106 
(DB). 

7. False and either frivolous or vexatious. — [1] 
The case must be false and either frivolous or vexa- 
tious. (Vol 27) 1940 Rang 110 (111) : 41 Cri L Jour 
506 * (Vol 23) 1936 All 363 (363) : 37 Cri L Jour 424 

* (Vol 13) 1926 Bind 19 (19) : 19 Bind L R 66 : 26 Cri 
L Jour 1295 * (Vol 13) 1926 All 141 (142) : 27 Cri 
L Jour 300 * (Vol 7) 1920 Nag 78 (78) : 21 Cri L 
Jour 41. 

[2] There must be a definite finding to the effect that 
the case is false and either frivolous or vexatious before 
an order for compensation can be passed. (Vol 27) 1940 
Rang 110 (111) : 41 Cri L Jour 506 * (Vol 25) 1938 
Rang 209 (209) : 39 Cri L Jour 704 * (Vol 19) 1932 
Lah 554 (554, 555) : 34 Cri L Jour SO * (Vol 13) 1926 
Nag 31 (32, 33) : 26 Cri L Jour 1033 * (Vol 20) 1938 
Bind 226 (226) : 27 Bind L R 78 : 34 Cri L Jour 767 
(DB) * (Vol 19) 1932 Bind 156 (157) s 26 Sind L R 299 
; 33 Cri L Jour 644 (DB). 

[But see (Vol 28) 1941 Lah 19 (21) : 42 Cri L Jour 
266.] 

[8] The fact that a Magistrate has framed a 
charge does not of itself prevent him from holding, after 
inquiry, that* the charge is false and frivolous or vexatious, 
(Vol 31) 1944 Lah 10 (12): 45 Cri L Jour 265. 

[4] Accusation of a trivial nature — Accusation held 
is frivolous. (’03 j 80 Cal 128 (129) (FB). 

[5] Accusation is frivolous if it is “trifling,” “silly,” 
or “without due foundation”. (Vol 7) 1920 Nag 78(78) : 
21 Cri L Jour 41. 

[6] Accusation one that ought not to have been made 
and intended to “harass” accused — Accusation, held 
is vexatious. (’03) 30 Cal 123 (129) (FB) * (Vol 7) 1920 
Nag 108 (109) : 21 Cri L Jour 226. 

[7] Accusation which is intended to “annoy” the 
accused is vexatious. (Vol 13) 1926 Lah 865 (365) : 27 
Cri L Jour 607 * (Vol 8) 1921 Lah 283 (284) : 23 Cri 
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Section 250 — Note 7 (contd,) 

L Jour 1 * (Vol 4) 1917 Sind 73 (73) : IS Cri L Jour 
1005 : 11 Sind L R 55 (DB). 

[8] Magistrate is justified in acting under the section 
where criminal prosecution is launched : 

(a) On mere suspicion. (Vol 19) 19S2 Pom 177 (178) 
l 33 Cri L Jour 392 (DB). 

(b) With a view to put pressure on an opponent in a 
civil suit. (Vol 20) 1933 Bom 233 (234) : 34 Cri L Jour 
878 (DB) * (Vol 13) 1926 Bom 163 (164) : 27 Cri L 
Jour 148 (DB). 

[9] A false accusation ol rape is vexatious to the 
person accused. (Vol 2s) 1941 Lah 19 (21) : 12 Cri L 
Jour 266. 

[10] It is not proper Lo hold the complaint false and 
vexatious where : — 

(a) The complainant's case is not an improbable one. 
(’05) 3 Cri L Jour 123 (124): 1905 Pun Re No. 57 Cr. 

(b) The complainant is merely unable to prove his case. 
(Vol 81) 1944 Oudh 25 (27) : 45 Cri L Jour 137 * (Vol 8) 
1921 Oudh 247 (247, 248) : 24 Oudh Cas 261 * (Vol 21) 
1934 Sind 18 (19) : 35 Cri L Jour 1038 (DB). 

[Stf<3 (Vol 23) 1936 All 363 (364) : 37 Cri L Jour 424.] 

(c) There is nothing to show that it is wilfully false 
or that there is any perversion or exaggeration of 
evidence. (Vol 16) 1929 Rang 14 (14) : 30 Cri L Jour 539. 

[See (Vol 22) 1935 Pesh 178 (179) : 37 Cri L Jour 298.] 

r See also (Vol 28) 1941 Mad 884 (885): 43 Cri L Jour 
156* (Vol 23) 1936 Lah 702 (703): 37 Cri L Jour 935.] 

[11] The fact that the complainant and the accused 
are on bad terms is not a sufficient ground for holding 
that the complaint is a false one. (Vol 25) 1938 Rang 
209 (209) : 39 Cri L Jour 704. 

8. “By his order.”— [3] The order of discharge 
or acquittal should contain only the order to show 
cause. (Vol 23) 1936 Bind 240 (242) : 3H Cri L Jour 
121 : 30 Sind L R 359 (DB). 

[Sec also (Vol 24) 1937 Rang 301 (302) : 33 Cri L 
Jour 999.] 

[2J Actual order for compensation is a subsequent 
order. (Vol 13) 1926 Lah 298 (299) : 7 Lah 121 : 27 Cri 
h Jour 752 * (’28) 29 Cri L Jour 680 (680) (Lah) * 
(Vol 16) 1929 Bom 287 (288) :30 Cri L Jour 1112. 

[3] Order of compensation made along with order of 
discharge or acquittal — Provision of law complied with 
if order to show cause made simultaneously with order 
of discharge. (Vol 16) 1929 Cal 332 (332, 333) : 31 Cri 
L Jour 411. 

[See also (Vol 23) 1936 Bind 240 (242) : 38 Cri L 
Jour 121 : 30 Sind L E 359 J 

[4] Order to show cause cannot precede order of 
discharge or acquittal. (’29) 1929 Mad W N 277 
(278, 279). 

[5] Order to show cause cannot be made after the. 
order of discharge or acquittal. (Vol 20) 1933 Nag 296 
(296, 297) ; 30 Nag L E 15 : 34 Cri L Jour 1163. 

[6] Order to show cause not made part of judgment 
of discharge ox acquittal — Order passed and signed 
immediately after judgment — Order is not illegal. (Vol 23) 
1986 Rang 230 (232) : 37 Cri L Jour 773 : 14 Rang 378 
((DB)* (Vol 13) 1926 All 165 (166) : 27 Cri L Jour 35 * 
(Vol 14) 1927 Lah 515 (516): 28 Cri L Jour 592* (Vol 17) 
1930 Pal 292 (293): 9 Pat 100: 31 Cri L Jour 875 (DB). 

[7] Where there are two accused, and one of them is 
discharged on one day and the other acquitted on a later 
day, the Magistrate cannot call upon the complainant, in 
so far as the payment of compensation to the discharged 
accused is concerned, to show cause on the day of the 
acquittal of the other accused. (Vol 12) 1925 Cal 264 
(265) : 26 Cri L Jour 449 (DB). 

[8] Where the same accused is charged with two 
offences, and he is discharged on one charge first, and 

: pqui^ted of other charges at a later date, it is not illegal 


to pass an order to show cause on the later date. (Vol ] 
1926 Bom 163 (164, 165) : 27 Cri L Jour its. 

9. “Call upon him to show cause.” — [1] Whc 
the accused is not present, the Magistrate has to din 
the issue of a summons to him to appear and sin 
causa (Vol 25) 1938 Rang 361 (161): 39 Cri L Jour g 
(DB) * (Vol 25) 1938 Rang 217 (248) : 39 Cri L .To 
743 : 1938 Rang L R 163 * (Vol 16) 1929 Bom 2 
(288) : 30 Cri L Jour 1112 * (Vol 20) 1933 All 8 
(816) : 35 Cri L Join 1 175 * (Vol 13) 3926 All 211 (24* 
27 Cri Ti Jour 128 * (Vol 16) 1929 Cal 762 (764) : 
Cri L Jour 828* (Vol 20) 3933 Bind 226 (226) : 27 Sii 
L R 78 : 34 Cri L Jour 767 (DB). 

[2] An order for compensation made without givi 
the complainant an opportunity to show cause is filer 
and must be sot aside, (Vol 25) 1938 Rang 2 17 (248): 
Cri L Jour 743 : 1938 Rang L B 163 * (Vol 23) 19; 
Lah 702 (703) : 37 Cri L Jour 935 * (Vol 13) 1926 * 
241 (242) : 27 Cri L Jour 128 * (Vol 9) 3922 Bom 4' 
(410) : 23 Cri L Jour 574 (MS) * (’ll) 12 Cri L Jour 
(7) : 38 Cal 502 (DB) * (Vol 20) 1933 Oudh 37 (38) : , 
Cri L Jour 44 * (Vol 7) 3920 Bat 211 (211) : 21 Cri 
Jour 751 * (’09) 10 Cri L Jour 220 (220) : 2 Bind 
E f (DBA 

("3J Complainant present— He cannot insist upon t' 
grant of an adjournment for showing cause. (Vol 1 
1929 Bom 287 (288) : 30 Cri L Jour 1112 * (Vol 1 
1926 Bom 225 (225) : 27 Cri L Jour 430 (DB) * (Vol 
1914 All 86 (87) : 30 All 132 : 15 Cri L Jour 393 (D 
* (Vol 16) 1929 Cal 762 (763) : 81 Cri L Jour 828. 

[4] Though Magistrate can discharge accused at ai 
stage, he is not entitled to order compensation witho 
examining all evidence which complainant wants 
adduce. (Vol 35) 1928 Mad 169 (169) : 51 Mad 337 : 
Cri L Jour 114 * (Vol 11) 1924 Rang 293 (293) : 25 C 
L Join* 1280 * (Vol 22) 1935 Pesh 178 (179) : 37 Cri 
Jour 298. 

[See however (Vol *24) 1037 Rang 398 (399) : 19 
Rang L 11 159 : 39 Cri L Jour 29.J 

L5J Compensation, without examining all witness 
on behalf of complainant, can be awarded only in vc 
exceptional circumstances. (’33) 3933 Mad W N 9 
(902) * (Vol 8) 1921 Mad 597 (597) : 44 Mad 53 : 
Cri L Jour 163 (DB) * (Vol 10) L923 Lah 194 (195 
24 Cri L Jour 251. 

[6] Failure to record evidence in summary trial, lie 
does not affect validity of proceedings for compensate 
(Vol 21) 1934 Bom 157 (358) : 58 Bom 298 : 35 Cri 
Jour 843 (DB). 

10. “Shall record and consider any cause” 
Sub-section (2). — [ 1] An order for eompensati 
without recording and considering any objection t 
complainant makes or any cause he may show is ille< 
and the defect is not cured bv B. 537. (Vol 25) 19 
Bang 161 (164, 165) : 39 Cri L Jour 642 (DB)*(VolS 
1938 Rang 247 (248) : 39 Cri L Jour 743 : 1938 Ra 
L R 163 * (Vol 16) 1929 Bind 113 (113): 30 Cri L 9c 
458 (DB) * (’02) 2 Weir 310 (3X1) * (Vol 9) 1922 I 
157 (158) : 23 Cri L Jour 261 * (Vol 19) 1932 Sind 1 
(156, 157) : 26 Bind L E 299 : 33 Cri L Jour 644 (D3 

[But see (’95) 2 Weir 711 (711) (D B). ] 

[2] Cause may be shown with reference to t 
evidence already recorded, why complaint should not 
held frivolous or vexatious. (’98) 1898 All W N 1 
(199)*(Vol 1) 1914 All 86 (87) : 36 All 132 : 15 Cri 
Jour 193 (DB). 

[3] Where the complainant says nothing more tb 
that the evidence let in is true, the Magistrate shoi 
note in his judgment that the complainant had 
explanation to offer. (Vol 29) 1942 Mad 241 (241) ; 
Cri.L Jour 336. 

11. “For reasons to be recorded.” — [1] The 
cord of reasons is almost a condition precedent to 1 
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Section 250 — Note 11 (contd.) 
proper exercise of the power. (Yol 25) 1938 Oudh 99 (99): 
89 Cri L lour 878 * (Yol 24) 1937 Oudh 209 (270) : 
58 Cri L lour 191 * (Yol 24) 1937 Rang 301 (302) : 
38 Cri L Jour 999* (Yol 12) 1925 Mad 1139 (1139.1140 : 
20 Cri L Jour 1501 * YOG) 3 Cri L Jour 390 (891) 
/DC) (Cal) * (Yoi 19) 1982 Sind 156 (136 157): 2G Sind 
Tj R 299 : 38 Cri L Jour 644 (DB) * (Yol 20) 1938 
Sind 226 (226) : 27 Sind L R 78 : 84 Cri L Jour 767 
(DB). 

[2] Summary eases — Reasons mm-l be verordoa. 
(Yol 17] 1930 Mad 929 (929) : 32 Cri L Jour 207. 

[3J The reasons mibt show why it i a u fit ease tor 
awarding compensation. (Yoi 12) 1925 Mad 1139 (1140) 

: 26 Cri L Jour 1501. 

[4] The object m recording reasons is to afford oppor- 
tunity to appellate or revising tribunal to conside** simi- 
eiency ol‘ reasons. (Yol 25) 1938 Oudh 99 (99,190) : 39 
Cri L Jour 378 * (Yol 24) 1937 Oudh 269 (270) : 38 
Cri L Jour 191 * (Yol 12) 1925 Mad 1139 (1139, 1140): 

26 Cri L Jour 1501. 

[5 j T he following statem euts in the order of the Mag is- 
trate have been held to be not good reasons for making 
an order under the section : 

(a) That “in his opinion the evidence is highlv 
unsatisfactory.” (’06) 3 Cri L Tour 390 (391) (DB) (Cal) 
* (Yol 16) 1929 Sind 113 (113, 114) : 30 Cri L Jour 
459 (DB). 

(b) That he “finds nothing in the explanation to 
justify that the complaint was not false and either 
frivolous or vexatious.’ 1 (Yol 27 D910 Rang 110 (111) : 
41 Cri L Jour 506 * (Yol 25) 1938 Oudh 99 (100) : 39 
Cri L Jour 378 * (Yol 19) 1932 Sind 156 (156, 157) :26 
Sind L R 299 : 33 Cri L Jour 644 (DB). 

[See (Yol 24) 1937 Rang 301 (301, 302) : 38 Cri L 
Jour 999.] 

(e) That “no ease is made out against the accused and 
some ot the accused were added vexatiously.” (Yol 12) 
1925 Mad 1139 (1139, 1140) : 26 Cri L Jour 1501. 

[6] Magistrate is only bound to give reasons for ordering 
compensation and not for his finding that the accusation 
is false and frivolous or vexatious.(Vol 28)1936 Bang 230 
(232) : 37 Cri L Jour 773 : 14 Bang 378 (DB) *(Yol 28) 
1936 Sind 240 (242) : 38 Cri L Jour 121 : 30 Sind L R 
359 (DB). 

[But see (Yol 12) 1925 Mad 1139 (1140) : 26 Cri L 
Jour 1501.)] 

12. Amount and nature of compensation. — [1] 
The section does not mean that if there are a number 
of accused, the total amount awarded to all must not 
exceed one hundred rupees. (Yol 13) 1926 All 295 (296); 

27 Cii L Jour 702. 

[2] Compensation made under this section is recover- 
able under 8. 547 as it it were a fine. (Yol 19) 193*2 Pat 
301 (301) ; 33 Cri L Jour 958 (FBj * (’94) 21 Cal 979 
(984) (DB) * (’01) 28 Cal 104 (166) (DB). 

[3] Compensation should not be credited to the 
Government. (Yol 20) 1933 Nag 296 (296) I 30 Nag L B 
15 : 34 Cri L Jour 1163. 

[4J Compensation should not be awarded as a punitive 
measure and in awarding it the Magistrate should be 
strictly guided by the loss or inconvenience which the 
accused has sustained. (’81) 1881 All W N 167 (168), 

[5] Any misconduct of the accused may disentitle 
liim to compensation. (’01) 1901 Pun L R No. 22, p. 65 
( 66 ). 

[6] Compensation should be awarded only in fit and 
proper eases and not indiscriminately in every case in 
which the accused is discharged. (Yol 25) 1938 Rang 
200 (201) : 39 Cri L Jour 587 * (Yol 19) 1932 Sind 156 
(157) : 26 Sind L R 299 : 38 Cri L Jour 644 (DB). 

13. Who can be ordered to pay compensation. 
— [1] Compensation cannot be awarded against a person 


who did not institute the proceeding-* but was only 
examined a? a witness (’93-1900) 1893-1900 Low Bur 
Ruj 443 (4*3). _ 

[21 "Where a judicial ofilerr make* a complaint under 
S. 47d acting in liis judicial eapxvitw no compensation 
should be awarded against h m. \’71) 15 8uih W R Civ. 
506 <5 07)* (’75; 1 Bom 175 (176) (DB). 

.3] Public oin.ee m arc not exempted from liability to 
pay compensation. ( ! 99; x Y*" el r 317 (318’ (DB) * (Yol 
14) 1927 Cal 405 (400): 54 C:ti 371 : 2^ Cri L Jour 316. 

_"4] A polii-e-omeei making a ;?pc.t in a non-cOjm- 
zabie case h not exempt from liability under the action. 
(Yol 27) 1940 Sind 184 (135) : 41 Cri L Jour 7*9:1 L S 
(1940) Kar 470 (FB) *(’02 > 26 Bom 350(157.15s)(FJ3). 

[5] A Municipal Committee may be ordered to pay 
compensation. (Yol 10) 1923 Lah 31 (31) : 24 Cri L 
Jour 463, 

16" The section B applicable to the case of the Crown. 
(Yol 17) 1930 All 206 (209) : 52 All 263 : 31 Cri It 
Jour 485 (FB). 

[7j Servant lodging information on behalf ot muster— 
Servant joining the master in the accusation — Servant 
i« liable.' (TO) II Cri L Jour 201 (201, 202) (DB) (Cal) * 
(’ll) 12 Cri L Jour 482 (482) (DB) (Mad). 

[8] A guardian or next friend oi a minor complainant, 
cannot be ordered to pay compensation. (T2) 13 Cri L 
Jour 186 (137) (Lah). 

[9] Person who only instigate.-) the giving of false 
information but who docs not himself make the com" 
plaint or give the information cannot be ordered to pay 
compensation. (Yoi 27) 1910 Sind 134 (136) : 41 Cri L 
Jour 789 : T L R (1940) Ivar 470 (FB). 

14. To whom compensation can be awarded. — 
[11 Where a Magistrate discharges one of the accused 
and convicts the other accused, he can award compensa- 
tion to the accused who is discharged. (*82) 5 Mad 381 
(882) (DB) * (’77) 1877 Pun Re No. 15 Cr, p. 81 (32) 
(DB). 

15. Imprisonment in default of compensation — 
Sub-sections (2 A) and (2B). — [I] The Magistrate has 
no power to order that the sentence of imprisonment in 
default shall take effect after a term of civil detention 
which the complainant was undergoing at the time. (Yol 
12) 1925 Rang 202 (203) : 3 Rang 93 : 26 Cr L J 821, 

[2] The term of thirty days* imprisonment can be 
imposed in respect of each of several accused though the 
aggregate term of imprisonment exceeds thirty days, 
(Yol 27) 1940 Rang 110 (110j : 41 Cri L Jour 506 * 
(Yol 12) 1925 Rang 202 (202, 203) : 3 Rang 93 : 26 Cri 
Tj Jour 821. 

[3] Portion of compensation recovered — Person, held, 
is liable to imprisonment only for a proportionate part 
of the period. (’93-1900) 1893-1900 Low Bur Rul 320 
(320). 

16. No exemption from civil or criminal liabili- 
ty — Sub-section (2C). — [1] An order for payment of 
compensation does not debar the Magistrate from direct- 
ing the prosecution of the complainant under S. 476 for 
an offence under S. 211, Pena] Code. (Vol 12) 1925 
Oudh 558 (558) : 26 Cri L Jour 527 * (’98) 21 Mad 237 
(239) * (Vol 4) 1917 Sind 19 (20) : 18 Cri L Jour 414 : 
10 Sind L R 162 (DB). 

[But see (’95) 22 Cal 586 (588) (DB).] 

[2] The starting of the prosecution of the complaiu- 
ant does not bar an order for compensation. (’71) 15 Suth 
W E Cr 9 (10) (DB) * (’04) 1 Cri L Jour 597 (598) ; 
1904 Pun Re No, 6 Cr*(’08) 7 Cri L Jour 231 (232) (Lah) 
* (’13) 14 Cri L Jour 437 (437) : 7 Sind L R 10 (DB) * 
(’98) 21 Mad 237 (239) (DB). 

[3] Prosecution unnecessary on grounds of public 
policy — Order for compensation instead of prosecution 
will not be wrong. (’04) 1 Cri L Jour 280 (281) 27 
Mad 59 (DB). 
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CHAPTER XXX. 

Of the Trial of Warrant-cases by Magistrates. 

Procedure in warrant- 251, The following procedure shall be observed by Magistrates in the 

cases. trial of warrant- cases, 

[188*2— S. 251; 1S72— S. 233.] 

252. ( 1 ) When the accused appears or is brought before a Magistrate, such Magistrate shall 
Evidence for prose- proceed to hear the complainant (if any) and fake all such evidence as may 
cution. b e produced in support of the prosecution : 

a [Provided that the Magistrate shall not be bound to hear any person as complainant in any 
Case in which the complaint has been made by a Court.] 


Section 250— Note 15 (contd.l 

[See also (Vol 5) 1919 Pas 81 (83) : 20 Cri L Jour 
226.] 

[4] The fart that the Magistrate did not desire to 
award compensation cannot preclude him from directing 
the prosecution of the complainant, (’ll) 12 Cri £ 
Jour 521 (522) (Upp Bur). 

rS] Compensation awarded will be taken into consi- 
deration while passing sentence in the event of convic- 
tion, (’04) 2 Cri L Jour 597 (598) ; 2904 Pun Be No. 0 
Or. 

17. Abatement. — [3] Accused awarded compensa- 
tion — Accused dying just after complainant has filed his 
revision— No order can be passed on tbe petition. (’93) 
1893 Bat 634 (634) (DB). 

[2] Where the complainant dies, after filing a revision 
against an order of compensation, the application does 
not abate. (’09) 9 Cri L Jour 103 (103, 104): 1908 Pun 
Be No. 24. 

18. Appeal— Sub-section (3).— flj No appeal lies 
against the order of a single Judge of the High Court in 
revisiou from an order under the spetion. (Vol 5) 1918 
Mad 418 (418, 419) : 19 Cri Tj Jour 208 (DB). 

[2] An appeal lies when the total amount ordered to 
be paid exceeds rupees fifty even though the amount to 
be paid to each of the accused, where there are more 
than one, does not exceed that. sum. (Vol 13) 1926 All 
247 (248) : 27 Cri L Jour 146 * (Vol 12) 1925 Bom 129 
(129) : 49 Bom 440 : 26 Cri L Jour 480 (DB)* (Vol 15) 
1928 Lab 638 (638):9 Lali 462 : 29 Cri L Jour 413* 
(Vol 13) 1926 Bat 70 (70, 71): 26 Cri L Jour 1504 (DB)* 
(Vol 13) 1926 Sind 19 (20) :19 Sind L R 66 : 26 Cri 
L Jour 12 95* (Vol 10) 1929 Sind 176 (177) : 30 Cri L 
Jour 905 (DB). 

[3] Order for compensation appealed against — Accused 
should receive notice thereof — Court hearing the appeal 
would be exercising a proper discretion to give notice to 
the accused in such cases. (Vol 11) 1924 Lab 675 (675 , 
676) : 25 Cri L Jour 209* (Vol 20) 1933 Lab 545 (546): 
34 Cri L Jour 533 * (Vol 2) 1915 Mad 940 (940, 942) : 
16 Cri L Jour 128 : 38 Mad 1091 (DB) * (Vol 8) 
1921 Mad 281 (281): 22 Cri L Jour 583. (9 Cri L Jour 
150 : 33 ‘Mad 89, Bellowed.) * (Vol 13) 1926 Sind 143 
(144) : 20 Sind L R 41 : 27 Cri L Jour 248. 

[See (Vol 13) 1926 Cal 1054 (1055) : 53 Cal 969 : 27 
Cri L Jour 1086 (DB).] 

[But see (Vol 14) 3927 Lab 357 (357) : 8 Lab 568 : 
28 Cri L Jour 416. (In such cases Crown being the real 
respondent notice to accused is not necessary.)] 

[4] An^ appellate Court can go into all the facts of 
the case, in order to determine whether the case is false 
and vexatious. (Vol 19) 1932 Cal 120 (121) : 58 Cal 
1436 : 33 Cri L Jour 269. 

[5] An appellate Court .will not set aside an order for 

, , .compensation except for very cogent reasons. (Vol 25) 

1938 Rang 200 (201) : 39 Cri L Jour 587. 

. . *?* Revision — [1] The High Court has ample 
lurtediction to revise and examine an order under the 


section, in the exercise of it* ordinary revisional powers 
and under S. 435. (Vol 23) 1937 Oudh 269 (270):38 Cri 
I, Jour 3 91*(Vol 7) L920 All 351 (551): 21 Cui L Jour 
767. 

[2] High Court will not interfere when no prejudice 
is caused. (Vol 11) 192 1 All 874 (675). 

[3] High Court can entertain a revision petition in 
the first instance without its being presented to the 
Sessions Judge or the District Magistrate. (’12) 13 Cri 
h Jour 268 (209) (All). 

[4] Cross eases— Rcvisional Court, held, can take into 
consideration evidence in connected case. (Vol 31) 1944 
Oudh 25 (27) : 45 Cri L Jour 137. 

Section 251 — Note 1 

fl] Summons instead of warm i it issued under S. 204 
— Offence cannot be tried as summons-case. (’68) 10 
Suth W R Or 31 (31) (DB). 

[2J Offenco triable as warrant-ease— Magistrate can- 
not split it up into component parts to try case as 
summons-case. (Vol 8) 1921 All 282 (281): 22 Cri L 
Jour 146. 

[3] Offence charged triable as warrant-case— -Trial 
commenced as warrant-case — Magistrate cannot aban- 
don this procedure and adopt that of summons-eases on 
ground that accused committed offence triable as 
summons-case. (Vol H) 1921 All 282 (28 1): 22 Cri L 
Jour 146 * (Vol 14) 1927 All 270 (270): 2S Cri L Jour 
227 * (Vol 3) 1916 Mad 610 (610): 16 Cri h Jour 250 
* (Vol 15) 1928 Lab 291 (295): 29 Cri L Jour 235 * 
(’21) 22 Cri L Jour 683 (683, 684) (Pat). 

[See also (Vol 12) 1925 Oudh 200 (200): 25 Cri L 
Jour 1271.] 

I See however (’84) 7 Mad 154 (457) (DB).j 

FBut see (Vol 10) 1925 Mad 439 (440): 24 Cri L 
Jour 409.] 

[4] Procedure adopted under Chapter 21 cannot be 
changed to ono under Chapter 22. (Vol 1,0) 1923 Cal 105 
(1066 24 Cri D Jour 157 (DB). 

[See also (Vol 30) 1943 Posh 89 (90): 45 Cri L Jour 
167 (DB).] 

TBul see (’99) 22 Mad 459 (460) *(’0t) 1 All L Jour 
272 n (273 ] 

[5J Procedure under Chapter 21 changed to one 
under Chapter 22 — No failure of justice— Trial is not 
invalidated. (Vol 4) 1917 Sind 69 (70): 18 Cri L Jour 
621: 10 Sind L R 185 (DB). 

[6] Provisions of this Chapter are applicable to 
trials before Presidency Magistrates except where they 
are specifically excluded. (Vol 19) 1932 Cal 865 (865): 
33 Cri L Jour 828 (DB)* (Vol 2) 1915 Bom U (15): 16 
Cri L Jour 538 (DB) * (’91) 1891 Rat 539 (540). 

SECTION 252— SYNOPSIS. 

1. Scope. 

2. “ Appears or is brought.” 

3. “ Shall proceed to hear the complainant.” 

4. “ Take all such evidence as may be produced 
in. support of tbe prosecution.” 
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( 2 ) The Magistrate shall ascertain, from the complainant or otherwise the names of any 
persons likely to be acquainted with the facts of the case and to be able to gi^e evidence for the 
prosecution, and shall summon to give evidence before himself such of them as he thinks necessary. 
[1882 — S. 252: 1872— Ss. 2L4, 190, 362, Para. 1; 1861— Ss. 249, 186, 193.] 

[a] Inserted by the Code of Criminal Procedure (Amendment) Act, 1923 (13 [XVIII] of 1923), S. 70, 


SECTION 252 — SYNOPSIS (conid.) 

5. “ Shall ascertain ” — Sub-section (2). 

5. Production and inspection of documents. 

7. Cross-examination of witnesses. 

8. Revision. 

1. Scope. — [X] Magistrate cannot forthwith, require 
accused to state his plea and on Ins admission or his 
guilt, convict him without taking evidence as in sum- 
mons-case. (’06) 4 Cri L Jour 231 (231, 232): 29 Mad 
372. 

[2] This section applies to case started on police 
challan. (Vol 32) 1945 Lah 201 (204): 47 Cri L Jour 
143 (FB) * (Vol 27) 1940 Nag 390 (391): I L E (1942) 
Nag 333: 42 Cri L Jour 208. 

[See (Vol 25) 1938 Nag 103 (104): 39 Cri L Jour 62.] 

2. “ Appears or is brought.” — [1] Legality or 
otherwise of arrest under which accused is brought 
before Magistrate does not affect jurisdiction of Magis- 
trate to try accused, (’ll) 12 Cri L Jour 356 (356) : 35 
Bom 225 (S B) * (’04) 1 Cri L Jour 535 (537): 31 Cal 
557 (DB) % (’99) 1899 Pun Re No. 6 Or, p. 17 (IS) # 
(Vol 15) 1928 Sind 161 (163, 164) : 29 Cri L Jour 1089 
(DB) » (’03) 26 Mad 124 (125) (DB). 

[See however (Vol 12) 1925 Bom 181 (183, 134): 
49 Bom 212: 26 Cri L Jour 441 (DB).J 

3. “ Shall proceed to hear the complainant.” — 
[1] Section does not require examination of complain- 
ant on oath. (Vol 9) 1922 Mad 126 (12S): 28 Cri L 
Jour 203 (DB) * (Vol 16) 1929 Cal 229 (230): 30 Cri L 
Jour 942 (DB). 

[Sec (Vol 32) 1945 Nag 127 (129): I L R (1945) Nag 
419: 47 Cri L Jour 240.1 

[See also (Vol 22) 1985 Pat 515 (520): 36 Cri L Jour 
1354: 15 Pat 69 (DB) « (Vol 25) 1938 Nag 103 (104): 
59 Cri L Jour 62.] 

[2] Magistrate must hear case though complainant 
wishes to withdraw his complaint. (Vol 16) 1929 Mad 7 
(8) « (Vol 14) 1927 Bang 174 (174, 175): 5 Rang 136 : 
28 Cri L Jour'649 * (’89) 13 Bom 600 (603) (DB). 

4. “ Take all such evidence as may be produ- 
ced in support of the prosecution.” — [1] Magistrate 
must take all evidence produced on behalf of prosecution 
unless it is irrelevant. (’08) 7 Cri L Jour 272 (273) (Lah) 
* (M3) 14 Cri L Jour 412 (412) (All) * (Vol 2) 1915 
Mad 825 (825): 16 Cri L Jour 156. 

[Sa* (Vol 20) 1933 Nag 374 (377) : 30 Nag L R 76: 
35 Cri L Jour 404.] 

[2] Magistrate is not bound to go on taking evidence 
offered subsequently from time to time. (Vol 25) 1938 
Nag 103 (104) : 39 Cri L Jour 62 * (Vol 1) 1914 All 
430 (481): 15 Cri L Jour 363 « (Vol 13) 1926 Mad 989 
(990): 49 Mad 978 : 27 Cri L Jour 1128. 

[3 j Refusal to issue commission does not amount to 
refusal to take evidence. (Vol 24) 1937 Rang 398 (399): 
1937 Rang L R 159: 39 Cri L Jour 29. 

[4] Witnesses common to number of cases — Evidence 
in each case should be taken separately. (Vol 10) 1923 
Cal 196 (197): 50 Cal 223: 24 Cri L Jour 198 (DB). 

[5] Prosecution must produce all witnesses acquaint- 
ed with facts of case unless their evidence is unnecessary 
or they are not likely to tell truth. (Vol 28) 1941 Rang 
.209 (212): 43 Cri L Jour 157 : 1941 Rang L R 346 
(DB) # (’04) 1 Cri L Jour 305 (308, 309) : 28 Bom 479 
(DB) * (Vol 20) 1933 Cal 600 (602) : 60 Cal 1301: 35 
Cri L Jour 33 (DB) * (Vol 1) 1914 Lah 565 (566): 16 
Cri L Jour 266 « (Vol 5) 1913 Cal 314 1315): 19 Cri L 


Jour 81 (DB)*(Voi 15) 1928 Pat 46 (48): 28 Cri L Jour 
868 (DB). 

[6] Material witness '.vkhkela by puj-soention with- 
out sufficient cause— Court oar. draw inic-ience that his 
evidence if produced will be against nroiwuiticn. (Vol 6) 
1919 Lah 158 (159): 20 Cri L Jour 519 (DE)*(T ol 15) 
1928 Pat 93 (100): 28 Cri L Jour 906. 

[7j Adverse inference cannot be drawn rrom ike fact 
that the prosecution examined a particular witness last 
especially when it has not caused any prejudice to the 
accused. (Vol 30) 1943 Pat 424 (425): 45 Cri L Jour 
172 (DB). 

5. “ Shall ascertain ” — Sub-section (2) — [I] 
Provisions relating to the ascertainment ot the names oi 
persons who are likely to be acquainted with the fact? 
of the case are mandatory and should be strictly carried 
out before the charge i? framed. (Vol 32) 1945 Lah 201 
(204): 47 Cri L Jour 143 (F B). (Prosecution stating 
after examination ox the witnesses that their case is 
closed — Specific question need not be put.) (Vol 30) 
1943 All 8 (9): 44 Cri L Jour 196: I L R (1943) All 31 
* (Vol 28) 1941 Sind 198 (201. 202): 43 Cri L Jour 73: 
I L R (1941) Kar 345 *(Vol 27) 1940 Pat 355 (358): 19 
Pat 413 : 41 Cri L Jour 931 (DB) « (Vol 23) 1936 Nag 
392 (197): I L R (1936) Nag 205: 38 Cri L Jour 307 * 
(Vol 13) 1926 Mad 939 (990) : 49 Mad 978 : 27 Cri h 
Jour 1123. (Magistrate need not question more than 
once — Proper stage to question is when the evidence 
already produced has been examined.) * (’13) 14 Cri L 
Jour 682 (682) (All) * (Vol 12) 1925 Oudh 667 (667) : 
26 Cri L Jour 1266 (DB). 

[2] Magistrate is not bound to summon every one of 
witnesses named by complainant. (Vol 27) 1940 Pat 355 
(358) : 19 Pat 413 : 41 Cri L Jour 931 (DB) * (Vol 25) 
1938 Nag 103 (105) : 39 Cri L Jour 621 * (Vol 25) 1938 
Lah 444 (445) : 39 Cri L Jour 6*24 * (Vol 1) 1914 All 
526 (526) : 14 Cri L Jour 682 * (Vol 18) 1926 Mad 989 
(990) : 49 Mad 978: 27 Cri L Jour 1123. (The discretion 
should not be exercised arbitrarily.) *(Vol 1) 1914 All 
430 (431) : 15 Cri L Jour 363. 

[3j Power of summoning witnesses named by com- 
plainant may be exercised from time to time. (Vol 27) 
1940 Nag 390 (391) : J L R (1942) Nag 333 : 42 Cri L 
Jour 208, 

[4] Warrant for arrest of witness can be issued only 
if conditions laid down in S. 90 are satisfied. (’07) 6 Cri 
L Jour 275 (275) (Lah). 

[5] Magistrate can take such evidence as he con- 
siders necessary to find whether offence has really been 
committed or not, even if complainant is unwilling to 
proceed with complaint. (’37) 1937 Mad W N 727 
(727, 728). 

6. Production and inspection of documents. — 
[1] Accused should be allowed to inspect documents 
admitted and marked as exhibits in the case during the 
examination of the complainant, (’99) 1 Bom L R 483 
(433) (DB) fi& (’82) 10 Cal L Rep 54 (55) (DB). 

7. Cross-examination of witnesses. — [1] On 
general principles and under S. 138, Evidence Act, 
liability to eross-examination by adverse party is part of 
the conception of legal evidence. (Vol 19) 1932 Oudh 
298 (299) : 34 Cri L Jour 58: 8 Luck 135 (DB). (Per 
Brivastava, J.) 

[2] Accused is entitled as of right under S. 256 to cross- 
examine prosecution witnesses before charge is framed 
as well as afterwards. (Vol 10) 1923 Mad 609 (610) ; 46 
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2SS. ( 2 ) If, upon taking all the evidence reierred to m section 252, and making such exami- 
Discharge of accused, nation (if any) of the accused as the Magistrate ihinks necessary, he finds 
that no case against the accused has been made out which, if unrebutted, would warrant his con- 
viction, the Magistrate shall discharge him, 

( 2 ) Nothing in this section shall be deemed to prevent a Magistrate from discharging the 
accused at any previous stage of the case if, for reasons to be recorded by such Magistrate, he 
considers the charge to be groundless. 

[18S2 — S. 253; 1872 — S. 215, para. 1 and Explanation 3; 1861— S. 250.] 

Section 252 — Note 7 (could.) under S. 510, though this section refers only to evidence 


Mad 449 : 24 Cri L Jour 547 (FB) © (Yol 7) 1920 Pat 
149 (150) : 21 Cri L Jour 811 : 5 Pat L Dour 94 ©(’ll) 
12 Cri L Jour 277 (279) (Low Bur) © (’97-01) 1 Upp 
Bur Rid 74 (74) © (Vol 22) 1985 Sind 18 (19) : 29 Sind 
L R 92 : 36 Cri L .lour 583 (FB) * (Vol 22) 1935 Nag 
8 (9 to 11) : 31 Nag L R 276 : 36 Cri L Jour 578. 

[But see (Vol 18) 1931 All 621 (623, 624) : 54 All 
212 : 83 Cri L Jour 310. (Magistrate has discretion to 
allow accused to cross-examine before charge is framed.) 
©{Vol 16)1929 Cal 822 (823, 824): 31 Cri L Jour H09 © 
{Vol 10) 1923 Cal 727 (728) : 50 Cal 939: 25 Cri L Dour 
27 (DB). (Per Rankin and Buckland, J.T.; Cuming D., 
dissenting.) ©(Vol 3) 1916 Lah 445 (445) : 17 Cri 
L Jour 278 © (Vol 19) 1932 Oudh 298 (299, 305) : 34 
Cri L Jour 58: 8 Luck 135 (BE). (Per Shrivastava, J., 
Kisck J. contra.)] 

[3] Accused can decline to exercise his right of cross- 
examination. (Vol 10) 1923 Cal 727 (728) : 50 Cal 939 : 
25 Cri L Jour 27 (DR). 

[4] Object of cross-examination is to test truth of 
evidence givemin chief. (Yol 30) 1943 Pat 446 (452) : 
22 Pat 614 : 45 Cri L Jour 557 (DR). 

[5] Fact that certain evidence has not been tested by 
cross-examination does not affect its admissibility but 
only its probative value. (Vol 12) 1925 Mad 497 (537) : 
48 Mad 1 (DB) © (Vo! 16) 1929 Lab 840 (842) : 30 Cri 
L .Tour 951 © (’13) 14 Cri L Dour 70 (71) (DR) (Cat) © 
(’03) 1903 Pun Re No. 5 Cr, p. 15 (36) © (HO) 11 Cri 
L Jour 145 (145) (DB) (Mad) © (Vol 12) 1925 Oudh 726 
(727) : 26 Cri L Dour 1236 © (Vol 10) 1923 Pat 53 (55): 
24 Cri L Jour 595 (DB) © (Vol 19) 1932 Oudh 298 
(299) : 34 Cri L Jour 58 : 8 Luck 135 (DB). 

[See (Vol 24) 1937 Oudh 168 (169) : 37 Cri L .Tour 
1144 : 12 Luck 553.] 

8. Revision, — [1] Court of revision will not 
interfere with discretion of Magistrate to summon pro- 
secution witnesses unless there are strong and excep- 
tional reasons for doing so. (Vol 15) 3928 All 684 (685): 
30 Cri L Jour 631. 

SECTION 253 — SYNOPSIS. 

1. “If, upon taking all the evidence referred to 
in Section 252.” 

2. Examination of accused (if any) as he thinks 
necessary. 

3. “The Magistrate shall discharge him.” 

4. Grounds of discharge. 

5. Sub-section (2). 

6. “For reasons to be recorded.” 

1, “If, upon taking all the evidence referred 
to in section 252.” — [1] This section makes it in- 
cumbent on Magistrate to take all evidence offered on 
behalf of prosecution before he discharges accused. 
(Vol 17) 1930 Cal 515.(517) : 31 Cri L Jour 1055 : 58 
Gal, 346 (DB) ©(’37) 1937 Mad W N 991 (992) ©(Vol 16) 

1 1929 Cal 479 (480) : 31 Cri L Joiu* 128 (DB) © (’13) 14 

Cri L Jour 412 (412, 413) (All) ©(’08) 7 Cri L Jour 272 
f . <273) (Lah) © (Vol £8) 1946 Mad 415 (415) : 47 Cri L 

. ^Ojur.898. 

^ £21 Magistrate, can discharge accused on basis of 
fedfeuce Of witness called at the instance of accused 


for piosecution. (Yol 20) 1933 Lab 561 (560, 567) ; 34 
Cri L Jour 735. 

2. Examination of accused (if any) as he 
thinks necessary. — [1J Magistrate in warrant-case 
can examine accused before charge is framed. (’93-1900) 
1893-1900 Low Bur Rul 642 (645) © (Vol 14) 1927 All 
475 (475): 49 All 551: 28 Cri L Dour 399©(Vol 9) 1922 
Mad 512 (512) : 45 Mad 820: 21 Cri L Jour 124 (DB). 
(Examination discretionary — Overruled on another 
point in (Vol 10) 1923 Mad 609 : 46 Mad 449 : 24 Cri 
L Jour 547 (FC).)*(YoI 13) 1926 Nag 459 (460) : 27 Cri 
L Jour 830. 

3. “The Magistrate shall discharge him.” — 

[1] Order dismissing complaint is not proper order to 
he passed under the section. (H3) 14 Cri L Jour 412 
(412) (AIL)© (Vol 21) 1934 Pat 548 (549, 550): 36 Cri L 
Jour 285. 

[2] Person accused of major offence but Magistrate 
framing charge only lor minor offence— There is implied 
discharge in respect of major offence. (Vol 23) 1936 Nag 
87 (88) : 37 Cri L Jour 715 : I L R (1936) Nag 54 © 
(Vol 20) 1933 Mad 65 (66) : 33 Cri L Jour 825 ©(Vol 18) 
1931 Lah 402 (403, 401) : 32 Cri L Jour 1029. 

[But see (Vol 13) 1926 Oudh 194 (195) : 27 Cri L 
Jour 417.] 

[3j To determine whether particular order is one oi 
discharge, substance of order and not its form should be 
taken into consideration, (Vol 4) 1917 Low Bur 88 (89): 
18 Cri L Jour 1006 © (Vol 12) 1025 Oudh 60 (60) : 25 
Cri U Dour 39 © (’03) 1903 Pun Re No. 14 Cr, p. 35 
(39) © (Vol 2) 1915 Mad 23 (24i : 15 Cvi L Jour 673 : 
38 Mad 585 (J)B) © (Vol 22) 1935 All 834 (835) : 36 Cri 
L Jour 912. 

f See (’73) 19 Bulb W R Cr 55 (55) (DB).] 

[4] Where the Magistrate considers that no case has 
been made out against the accused the proper procedure 
is to discharge the accused and not to acquit him after 
framing charge. (Vol 21) 1934 Oudh 321 (323) : 10 
Luck 82 : 35 Cri L Jour 939 (DB). 

[5] If prosecution does not pmt the correct version 
of the facts before the Court and itself attempts to spoil 
a case by adducing false and perjured evidence, a Magis- 
trate cannot but discharge the accused. (Vol 14) 1927 
AH 804 (805) : 49 All 879 : 28 Cri L Dour 601. 

4. Grounds of discharge. — [1J Magistrate can- 
not discharge accused merely on following grounds: 

(a) That civil suit touching same dispute is pending 
between parties. (Vol 12) 1925 All 298 (299) : 26 CriL 
Jour 73. 

(b) That complaint is vague. (’76) 25 Suth TV R Cr 
35 (35) (DB). 

(c) That it is desirable to try accused with another 
co-accused whose attendance could not bo procured. 
(Vol 9) 1922 Cal 334 (335) : 49 Cal 182 : 22 Cri L Jour 
465 (DB). 

[2] Accused escaping into foreign territory — Magis- 
trate reporting that there are no sufficient grounds for 
extraditing— Buch is not a ground for discharge. ( r 05) 2 
Cri L Jour 211 (212) (Kathiawar), 

[3] Though an order merely discharges the accused 
without giving reasons it will operate as a final order 
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254c If, when such evidence and examination have been taken and made, or at any previous 
Charge to le framed when stage of the ease, the Magistrate is of opinion that there is ground ror 
offence appears proved . presuming that the accused has committed an orfenee triable under this 

Chapter, which such Magistrate is competent to try. and which, in his opinion could be adequately 
punished by him, he shall frame in writing a charge against the accused. 

[1882 -S. 254; 1872— S. 218; 1861— S. 250.] 

Section 253 — Note 4 (contd.) Hi] M/.J-tium unv im .it miJ i-oa ihm. deiws in 


and the discharge will he effect he from the dare of the 
order. (Vol 32) 1945 Mad 25-3 (23*. 2*9). 

5 . Sub-section (2). — [1] Accused cau he dis- 
charged before an y evidence lor prosecution is taken or 
When such evidence is being taken. iVol 2 *) 1941 Sind 
193 (201) : 48 Cri L -lour 73 : I L R (1941) Kar 345 * 
(Vol 17) 1930 Cal 515 (517. 51*) : 5* Cal 346 : 31 C d L 
Jour 3055 (DB) * l Vol 28) 1939 Cai 329 (330; :ILR 
(1939) 1 Cal 474 ; 40 Cri L Jour 653 tBD; * (Vol 17; 
1930 Lab 153 (159) : 31 Cri L Jour 239 « (Vol 13) 
1926 All 461 (461, 462) : a 7 Cri L Jour 541 * (*11) 12 
Cri L Jour 105 (10G) (Mad) * (Vol 21) 1934 Ah 51 (52) 

: 56 All 235 : 35 Cri L Jour 413. 

[2] Accused can be discharged before complainant is 
heard under section 25*2. (Vol 27) 1940 Lah 40 (41) :41 
Cri L Jour 354. 

1 3] Accused can be discharged before date or hear- 
ing. (Vol 12) 1925 Pat 154 (155) : 25 Cri L Jour 096. 

[4j Order refusing to issue moee^ for appearance of 
accused mav amount to order of discharge. (’05) 2 Cri 
L Jour 524 (530) : 32 Cal 783 (DB) * (Vol 8) 1921 Pat 
474 (475). 

i"5j Order of discharge or of acquittal cannot be 
passed in case where accused has not been directed to 
appear. (T3) 14 Cri L Jour 559 (561) : 36 Mad 315 

mi 

[61 Order refusing to take cognizance of offence is 
not an order of discharge. See (’04) 1 Cri L Jour 
9*0 (981. 982) (All). 

[7] Magistrate cancelling process under S. 120-B 
and issuing fresh process under 8. 109 — Suck order 
mav be construed as discharge of accused under this 
section. (Vol 32) 1945 Sind 51 (54) :ILR (1944) Kar 
411 : 47 Cri L Jour 84 (DB). 

[8] Finding that charge is groundless is not same as 
finding under sub-s. (1) that no case has been made out 
against accused. (Vol 15) 19*28 Mad 129 (129) ; 51 Mad 
185 ; 28 Cri L Jour 995 * (Vol 17) 1930 Lah 461 (462) 

: 31 Cri L Jour 481 # (Vol 22) 1935 Pesh 23 (24) : 36 
Cri L Jour 632. 

[9j Charge may be said to be groundless when there 
are no good grounds for charge. (Vol 28) 1941 Sind 
198 (201) : 43 Cri L Jour 73 : I L R (1941) Kar 845. 

6. “For reasons to be recorded.” — [1J Magis- 
trate should arrive at his conclusion judicially and not 
capriciously. (Vol 28) 1941 Sind 198 (201); 43 Cri L Jour 
73 : I L R (1941) Kar 345. 

[2] Magistrate coming to conclusion that charge 
must fail, can discharge accused without taking evidence 
for prosecution. (Vol 16) 1929 Mad 754 (755) : 52 Mad 
987 : 31 Cri L -lour 275 (DB). 

[3] In arriving at his conclusion Magistrate can take 
into account police-report. (Vol 13) 1926 All 461 (461) : 
27 Cri L Jour 541 * (Vol 17) 1930 Cal 515 (518) : 58 
Cal 346 : 31 Cri L Jour 1055 (DB). 

[4] In arriving at his conclusion Magistrate can take 
into account civil Court’s judgment touching dispute. 
(Vol 3) 1916 Bom 163 (163, 164) : 17 Cri L Jour 153 : 
41 Bom 1 (DB). 

[5] Story related by prosecutor does not disclose cri- 
minal offence — Magistrate can discharge accused with- 
out taking evidence for prosecution. (Vol 27) 1940 Lah 
40 (42) : 41 Cri L Jour 354 * (’84) 1884 Rat 201 (201) 
* (Vol 15) 1928 Lah 945 (946) : 30 Cri L Jour 162. 


complainant'** e:.-e ronU not be made- vd t*v~n *t ad 
iik vum-iscs cvcrtihau in u.-. M;v_ -tui/.e 

can dLc'lui'g^ .u-eu-^d without: - xamlrkna v.V.c^- e* 3 
r.aiijed by huii Li \ complaint. (Vol 2*) 19 i I bind BN 
\201 202) l 43 Cri L •lour <3 • ILL (lOJti/ har 34>_y. 

[7] Complain: d.^io.-ing prim a facie ca^e ag.up-r 
a '•cased — MagiL rate cannot discharge accu-od units-' ho 
kuo\»» v iiat so*. I oie\idcnce is going to be adduced in 
Mippori oil chart e and unless he considers that even if 
Mich t \ idence were taken into consideration charge 
would be groundless. (Voi 15) 192* Mad 1*29 1129) : 51 
Mad 185 : 28 Cii 1. Jour 995 ® (Vol 17) 1930 Lah 401 
(462) : 31 Cri L Jour 481. 

[8] Magistrate discharging accused without consider- 
ing evidence on ground that wheroabouN of accused are 
not known and it is useless to drag on case indefinitely 
—Older of d’bchurue is illegal. (Vol *29) 1942 Cal 428 
(129JT. 43 Cri L Jour 491 (DB). 

[9] Mere fact that matter U one of rendition ot 
accounts doee not justify Magistrate in holding charge 
of criminal 0 reach of tru-t to be cioundhss. (Vol 17) 
1930 Lah 461 (462) : 31 Cil L Jour 4*1. 

[10] Older oi discharge after examination of some of 
prosecution witnesses, on ground that case is ot civil 
nature, is premature. (Vol 26) 1939 Rang 377 (378) : 41 
Cii L Jour 25. 

[11] Discharge of accused on statement of prosecu- 
tion witness that complainant had previously admitted 
that ea^e was false one is not proper exercise of discre- 
tion. (Vol 16) 1929 Lah 623 (624) : 30 Cri L Jour 854, 

[12j Magistrate discharging some of accused without 
giving reasons— He can give reasons at any time until 
charge against remaining accused is disposed of by finaL 
order. (Vol 23) 1938 Mad 396 (398) *. 39 Cri L Joai 
335. 

SECTION 254 — SYNOPSIS. 

1. “When such evidence and examination have 
been taken and made.” 

2. “Or at any previous stage.” 

3. “Ground for presuming.” 

4. “Offence triable under this Chapter.” 

5. “Which, in his opinion could be adequately 
punished by him.” 

6. Magistrate shall frame a charge. 

1. “When such evidence and examination 
have been taken and made.” — [1] The Magistrate 
should take the evidence for the prosecution before 
framing a charge. (Vol 11) 1924 Cal 63 (64) : 25 Cn L 
Jour 1270 (DB). 

[2] The Magistrate will be within his powers in 
framing a charge on the mere statement of the accused 
himself. (Vol 3) 1916 All 298 (299) : 17 Cn L Jour 70. 

2 . “Or at any previous stage.”— [1J The Magis- 
trate is entitled to frame a charge at any moment he is 
satisfied that a prima facie case has been made out 
against the accused. (Vol 31) 1944 Mad 169 (170) : 45 
Cri L Jour 401 ; I L R (1944) Mad 759 * (Vol 27) 1940 
Nag 283 (2 S3): 41 Cri L Jour 585 * (Vol 23) 1936 Pesh 
211 (211) : 38 Cri L Jour 399 (DB). 

3. “Ground for presuming.” — [1] The Magis- 
trate need not give reasons for holding that there are 
good grounds for framing a charge. (Vol 2*2) 1935 Bind 
223 (223) : 37 Cri L Jour 152 : 29 Sind L R 339. 
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255, (1) The charge shall then be read and explained to the accused, and he shall be asked 
Plea. whether ha is guilty or has any defence to make. 

(2) If the accused pleads guilty, the Magistrate shall record the plea, and may in his discre- 
tion convict him thereon. 

[1882— S. 255; 1872-Ss. 217, 324: 1861— S. 251.] 


Section 254 — Note 3 (contd.) 

[2] Merely because the prosecution witnesses depose 
to the guilt of the accused, the Magistrate, if he dis- 
believes them, need not frame a charge. (Voll7) 19:>0 
Lab 543 (543) : 32 Ori L Jour 302. 

[3] When the evidence recorded does not lead to a 
presumption that the accused has committed an offence 
but merely raises a doubt, the Magistrate should give 
the benefit of doubt to the accused and discharge him. 
('06) 3 Cri L Jour 345 (346) : 1906 Pun Re No. 2 Cr, 
p. 6 tt (Vol 17) 1930 Lali 543 (544) : 32 Ori L .Tour 302. 

[4] The Magistrate may acquit an accused against 
whom he has framed a charge though the accused has 
failed to adduce any satisfactory evidence to rehut the 
evidence for the prosecution. (’93) 1S96 Rat 854 (854) * 
(VgT18) 1926 Nag 115 (116) : 23 Nag L R 99 : 26 Cri 
L Jour 1348. 

[5] The discretion of the Magistrate in framing a 
charge under this section should not bo lightly inter- 
fered with in revision. (Vol 22) 1935 Rang 292 (293) : 
•36 Cri L Jour 1293. 

4. “Offence triable under this Chapter.” — 
ri] Where a Magistrate commences a case as a warrant- 
case, he can convict the accused of an offence triable as 
a summons-case when .lie finds that only such an 
offence has been committed. (’01) 3 Rom L R 675 (676) 
(DB), 

[2] The Magistrate should Frame a charge in cases 
which ho commenced as warrant cases but com fated 
the accused of offence triable as a summons case. (Vol 8) 
1921 All 282 (283) : 22 Cri L .lour 146 « (Vol 14) 19*27 
All 270 (270) : 2 n Cri L Jour 227 » (’87) 1887 Pun 
Re No 17 Cr, p. 34 (35, 36) (Vol 20) 1933 Sind 173 
(174) : 34 Cri L Jour 1014 (DB) *(’10) 11 Cri L 
Jour 134 (155) (Mad). 

[But see (Vol 18) 1931 AH 7 (7) : 53 AH 206 : 32 
Cri L Jour 313 *(’31)1931 Mad W N 1319 (1319, 
1320).] 

[3] Joint trial of two offences, one triable as warrant 
case, other as summons- case— Charge should be framed 
even in the latter case. (’04) 3 Cri Tr Jour 350 (350) : 3 
Low Bur Rul 113 * (Vol 2) 1915 Mad 1200 (1200) : 16 
Cri L Jour 540 : 39 Mad 503 * (’02) 29 Cal 481 (482) 
*(DB) * (Vol 5) 1918 Bat 628 (630) : 19 Cri L Jour 202. 

[4] A Magistrate can and ought to frame a charge 
for the offence made out on the evidence though it may 
be different from the one alleged in the complaint or 
police-report provided that the other conditions men- 
tioned in the section are present. (1900-1902) 1 Low Bur 
Rur 286 (287) * (’98) 11CPLB Cr, 9 (10) *(VoI 16) 
1929 Lah 838 (839) : 30 Cri L Jour 957 * (Vol 12) 
1925 Lah 631 (632 *. 6 Lah 375 : 27 Cri L Jour 769 
IBB). 

5. “ Which, in his opinion could be adequately 
punished by him.” — [1] Magistrate feeling ho can- 
not award adequate punishment — He cannot frame a 
charge and try the case, (’92) 16 Bom 580 (584, 585) 
(DB) * (’90) 1890 Rat 499 (499) * (Vol 16) 1929 Bom 
313 (319) : 53 Bom 611 : 30 Ori L Jour 1090 (DB) * 
(’97) 24 Cal 429 (431. 432) (DB). 

[See however (Vol 3) 1916 Low Bur 65 (66) : 17 
Cri L Jour 201. (Provisions of this section are subject to 
those of S. 349.) * (’04) 1 Cri L Jour 1010 (1015) : 2 
Low Bur Rul 285 (PB). (Do.) * (’05) 2 Cri L Jour 464 
<4«S) ■: 1905 Upp But Rul 33. (Do.)} 

[2] The Magistrate must dispose of the case triable 


by him and cannot commit it to Court of Session except 
on the ground that ho is unable to in [hot adequate 
sentence. (Vol 33) 1946 All 365 (371) ; 47 Cri L Jour 
804 : I L R (1946) All 520 (DB). 

6. Magistrate shall frame a charge. — [1] la 
warrant-cases it is obligatory on the Magistrate fcc draw 
up a formal charge. (Vol 25) 1938 Cal 205 (205) : 39 
Cri L Jour 438 * (Vol 19) 1932 Gal 865 (865) : 33 Cri 
L Jour 828 (DB) * (’92-96) ] Upp Bur Rul 37 (37). 

[2] The prosecution is entitled to insist that the 
charge be so framed by the Court as not to east on it 
any unnecessary burden. (’89) 1889 Pun Re No. 26 Cr, 
p. 85 (89, 90) (FB). 

1 3] In framing a charge the Magistrate must be solely 
guided by the offence disclosed on the evidence and 
should not be influenced by an s f other considerations. 
(’01) 1901 Pun Re, No. 5 Or, p. 11 (16). 

[4] The Magistrate can in the exorcise of his inherent 
powers order a de novo trial with regard to some of the 
accused if he feels that Lhore would be misjoinder of 
charges if charges are framed against all the accused. 
(Vol 25) 1938 Cal 258 (261) :1 LB (1938) t Cal 588 : 
39 Cri L Jour 596 (DB). 

SECTION 255 — SYNOPSIS. 

1. Applicability of the section to security cases. 

2. “Read and explained.” 

3. “Shall be asked.” 

4. Plea of guilty, what is. 

5. Plea of guilty — Value to be attached to. 

6. Admission by pleader. 

7. Plea of guilty by one of several co-accused— 

Effect of such admission. 

8. Shall be recorded. 

9. “'May in his discretion convict.” 

10. Effect of non-compliance with the section. 

1. Applicability of the section to security cases. 
— [1J The Magistrate may ask the accused if he pleads 
guilty in security proceedings for good behaviour. (Vol 
14) 1927 All 660 (661, 662) : 50 All 71 : 28 Cri L 
Jour 792. 

2. “Read and explained.” — fl] The, charge 
must be read and explained by the Magistrate himself 
and not by his clerk or Amlah . (’71) 16 Huth W R Cr 
43 (43) (DB). (This was a summons-case.) 

ra] The accused is entitled to know with certainty 
and accuracy the charge brought against him. (Vol 3) 
1916 Cal 188 (192) : 16 Cri L Jour 497 : 42 Cai 957 
(DB) * (Vol 10) 1923 Rang 141 (L42) : 24 Cri L Jour 
871. 

(3) The charge should be so explained as to make 
the accused clearly understand its nature. (’88) 5 Cal 
826 (827) (DB) * (Vol 10) 1923 All 285 (286) : 25 Cri 
L Jour 592. 

T4] The aggravating circumstances of the offence, if 
any, must also be made known to the accused. (’71) 
1871 Rat 55 (56). 

3. “ Shall be asked.”- [1] Where a Magistrate 
convicts the accused on his own admission without 
recording evidence and without framing a charge, the 
conviction is liable to be set aside, (’06) 4 Cri L Jour 
231 (231): 29 Mad 372. 

4. Plea of guilty, what is — [1] A plea of guilty 
is an admission of all the facts on wbdoh the charge is 
founded, as well as an admission of guilt in respect of 
them. (’06) 4 Cri L Jour 471 (475): 3 Low Bur Rul 
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a [255A. In a case where a previous convicMon is charged under the provisions of section 221. 
Procedure in case of sub-section (7), and the accused does not admit that he ha3 been previously 
vrevious convictions. convicted as alleged in the charge, the Magistrate may, after he ha 3 con- 
victed the said accused under section 255, sub-section (2) t or section 253, take evidence in respect 
of the alleged previous conviction, and shall record a finding thereon.] 

[a] Inserted by the Code of Criminal Procedure (Amendment) Act, 1923 (Is [XVIII] of 19*28’, S. 71. 

Objects and Reasons. 


c *It was suggested to us that the new Section 235A is 
unnecessary, on the ground that though a procedure for 
the proof of previous convictions is necessary in a Ses- 
sions Court to prevent the Jury or the Assessors from 
being prejudiced by anything they may hear as to the 


Section 255 — -Note 4 (coyirrf.) 

208 (FB) ft(Yol 12) 1925 Lab 158 (154, 155) : 25 CM L 
Jour 707. 

i.2] An informal adm-^ion as to guilt does not 
amount to a formal plea oi guilty and *uch an admis- 
sion has not in fact or law, the same binding effect as a 
plea of guilty. (Yol 28) 1986 Cal 292 (298): 87 Cri L 
Jour SIS (DB). 

[31 Where the, accused pleads guilty to a particular 
offence, he cannot be convicted for a different offence, 
(’70) 18 Suth W R Or 55 (56): 4 Deng L R App 101. 

ri] The plea of guilty with qualifications doe* not 
amount to a plea of guilty to the charge. \Yol 7) 1920 
Cal 522 (528, 52 ih 21 Cri L Jour 547 (DB) * (Yol 7) 
1920 All 208 (204) : 21 Cri Ii Jour 6G5 * (’97) 19 All 
119 (120) (DB) ft (Yol 2) 1915 Cal 158 (153): 15 Cri I. 
Tour 703 (DB) * (Yol 17) 1930 Bom 176 (176): 81 Cri 
L Jour 926 (DB) * (Yol 6) 1919 Bom 160 (160): 43 
Bom 842: 20 Cri L Jour 681 (DBh 

[5j A plea of guilty refers not to any section of the 
criminal statute but to acts alleged against the accused. 
(Yol 13) 1926 Lab 406 (406): 7 Lab 359: 27 Cri L Jour 
907 (DB)ftfYol 19) 1932 Lab 363 (364) : 33 Cri L J 646. 

5. Plea* of guilty — Value to be attached to. — [1] 
A plea of guilty, no less than a confession, must be 
received with caution. (’66) 1868 Pun Re No. 47 Or, p 
55 (56) (DB) ft (Yol 22) 1935 Rang 49 (51): 12 Rang 
616: 36 Cri L Jour 336 (DB). (Court should carefully 
consider if the accused understood the nature of the 
charge to which he pleaded guilty.) ft (’97-01) 1 Upp 
Bur Rul 72 (72). (Accused ignorant of elementary 
principles of law — Plea of guilty should be admitted 
with closest scrutiny.) 

[See also (Yol 29) 1942 Sind 51 (51): 43 Cri L Jour 
476: I LB (1941) Kar 551 (DB). (Do).] 

6. Admission by pleader.— [1] A plea of guilty 
must ordinarily be made by the accused himself and 
nor by his pleader. (’71) 15 Suth W R Cr 42 (42)ft( 5 04) 
1 Cri L Jour 939 (939) (DB) (Bom.) 

[2] Accused permitted under S. 205 to appear by his 
pleader — Pleader can make a plea of guiltv. (’13) 14 
Cri L Join* 272 272): 6 Sind L R 206 (DB) ft (Yol 13) 
1926 Bom 218 (221): 50 Bom 250: 27 Cr L J 440(DB). 

[3] Where the accused pleads not guilty and in the 
course of the argument his pleader advances the plea of 
self-defence, the Court should admit the plea and say 
upon the facts of the case what offence, if any, has been 
committed. (Yol 23) 1936 Rang 1 (2): 37 Cri L Jour 
293 ft (’96-97) 1 Cal W N 545 (547) (DB). 

[4] Though the Court could not at the - trial convict 
■an accused merely upon the admission ot his pleader, 
yet the appellate Court could act upon an admission of 
fact made in the appeal by his pleader, where it does 
not cause prejudice to the accused. (Vol 15} 1928 Bom 
241 (242, 243) : 52 Bom 686 : 29 Cri L Jour 990 (DB). 

7. Plea of guilty by one of several co-accused — 
Effect of such admission. — [1] In a warrant case all 
the accused may be said to be tried jointly and the plea 


accused’s previous record yet in warrant eases the same 
considerations do not apply. On iks whole hcwe\er t 
we think the new -eetiGn may serve a ireful purpose 
and we have retained it.” 

— S. C. B. [XYIII of 1923] . 


or one accused mav he considered against the other- 
a *s 0 . (Vol 1)1314 Mad 4o(46):38 Mad 302:15 Cr L J 13. 

SX Whore some of the accused jointly tried 
plead guilty and are convicted and sentenced on their 
plea, they can be- examined as witnesses against the 
other accused and it i? not for rhe latter to object that 
the plea of guilty of the foimer should not have beer- 
accepted. (Yol 22) 1935 Cal 580 *'5 85): 36 Cri L Jour 
1322 (SD. 

8. Shall be recorded. — [1] A conviction based 
upon a plea not recorded is bad. (’04-05) 9 Cal W N 
lxxvi (lxxvi/. 

■_2] Where there is an exculpatory ■aiatenient before 
\ he charge, the exact words of a plea of guilty should 
he recorded by question and answer. (’08) 5 Bom L B 
939 (1000) (DB). 

[8] The whole and uni part of the accused’s state- 
ment accompany inu the plea should be recorded. (Yoi 
7} 1920 Cal 522 (523): 21 Cri L Jour 547 (DB). 

[4] Where the plea of the accused is interpreted to 
the Court, it should be recorded in the language in 
which it is conveyed to the Court by the interpreter. 
(’SO) S Cal 826 (829) (D B). 

9. “May in his discretion convict.” — [1] The 
Magistrate is not bound to convict the accused on bis 
plea of guilty without calling upon him to enter upon 
his defence. (’07) 5 Cri L Jour 416 (416) : 3 Low Bur 
Rul 279 ft (Yol 20) 1933 Oudh 80 (89) : 8 Luck 286 : 
34 Cri L Jour 1*24 ft (Vol 8) 1921 Cal 260 (260) : 22 
Cri L Jour 574 (DB) ft (Yol 2) 1915 All 221 (224) : 
37 Ail 247 : 16 Cri L Jour 327 (DB). 

[2] It would be a waste of public time to hold an 
elaborate inquiry in cases where- the accused pleads 
guiltv. (Yol 15) 1928 All 270 (270) : 50 All 599 : 30 
Cri L Jour 6 (DB) ft (Yol 21) 1934 Lab 89 (90) : 35 
Cri L Jour 1458. 

[3] Where the accused admits some or all the facts 
alleged by the prosecution but pleads “not guilty” the 
Court should proceed with the trial. (’07) 6 Cri L Jour 
424 (425) (DB) (Bom). 

[4j Where the offence Is not proved upon eke evi- 
dence, the accused cannot be convicted even though he 
does not deny the offence. (Yol 20) 1933 All 612 (613, 
614) : 55 All S57 : 34 Cri L Jour 1053. 

[5] The accused cannot he convicted merely on his 
idea of guilty. (Yol 28) 1941 Lak 301 (303) ; I L R 
(1941) Lab 796 : 42 Cri L Jour 765. 

10. Effect of non-compliance with the section. 
— [1] Where the record does not show that the charge 
was read and explained to the accused the conviction 
is liable to be set aside on the ground of prejudice to 
the accused. (’81) 7 Cal 96 (97) (DB) ft (’86) 9 Mad 61 
(63) (DB). (Charge not explained.) ft (Yol 2) 1915 Bom 
14 (15) : 16 Cri L Jour 538 (DB). (Accused not asked 
to plead.) 

Section 255A — Note 1 

[1] The purpose of this section is to approximate a 
trial in a case of previous conviction in a Magistrate’s 
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256* (1) It the accused refuses to plead, or does not plead, or claims to be tried, be shall be- 
Defence. required to state, a [at the commencement of the next hearing of the ease or, if the 
Magistrate for reasons to be recorded in writing so thinks fit, forthwith], whether he wishes to 
cross-examine any, and, if so, which, of the witnesses for the prosecution whose evidence has been 
taken- If he says he does so wish, the witnesses named by him shall be recalled and, after cross- 
examination and re-examination (if any), they shall be discharged. The evidence of any remaining 
witnesses for the prosecution shall next be taken, and, after cross-examination and re-examination 
{if any), they also shall be discharged. The accused shall then be called upon to enter upon hi& 
defence and produce his evidence. 

(2) If the accused puts in any written statement, the Magistrate shall file it with the record, 

[1882— S. 256; 1872— ft ‘218: 3S61 — S. 252. J 

[a] Inserted by the Code of Criminal Procedure (Amendment) Act. 19215 (38 [XYIIi] of 3929), B. 72. 

Objects and Reasons. 


'‘Glauses 256 and 257. — After careful consideration 
we have adopted the redraft of these clauses suggested 
by the Judges of the Calcutta High Court. Even under 
these amended clauses, the right of cross-examination 
may be abused and witnesses unnecessarily harassed ; 
but we think, on the whole, that the possible abuse of 
the system does not justify us in making any severer 
restriction on the existing right of the accused.*’ 

— S. C. R., 1898. 

Amendment made in 1923 . — “ The criticisms of the 
amendment introduced by this Clause go to two 

Section 255 A — Note 1 ( contd .) 

Court, so far as this can be done, to the procedure in a 
Court of Session when such further charge is to bo 
tried according to S. 810. (Yol 28) 1941 Bind 178 (176) : 
43 Cri Ij Jour 12 : I L R (1941) Ear 808 (DR). 

[2J The procedure prescribed in this section has lobe 
followed by the Courts, notwithstanding the inconveni- 
ence or difficulty that nmv aiise in following it. (Yol 24) 
1967 Pat 131 (162) : 38 Cri L dour 484. 

[3j It is illegal to take e\idenee under this section 
before the conviction. ( } 06) 5 Pom L R 1064 (1065) 
(DB) # 1*92-96) 1 Upp Pur Rul 82 (82). 

[4] Tjhjs section read with 8. 221 (7 ) shows that for 
the purpose of framing a charge in respect of a previous 
conviction no evidence need be taken about the previ- 
ous conviction. (Yol 51) 1944 Lab 25 (28) : l L R 
(1943) Lah 477 ; 45 Cri h Join* 664 (FBj » (Vol 28) 
1941 Bind 176 (176) : ILK (1941) Kav 508 : 48 Cri 
L Jour 12 (DB). 

‘ [5j The necessity for taking evidence about previous 

conviction will arise only wheie tlie accused has been 
convicted on the substantive charge and does not admit 
the previous conviction. (Yol 31) 1944 Lah 25 (26) : 
ILK (1943) Lah 477 : 45 Cri L Jour 664 (FB). (Per 
Division Bench in Order of Reference.) 

f 6J If the previous convict ions are set forth in the 
charge which has been read over and explained to the 
accused and he pleads guilty to it without any reserva- 
tion, he is admitting the previous convictions within 
the meaning of the section. (Yol 81) 1944 Lah 25 (28) : 
I L R (1943) Lah 477 ; 45 Cri L Jour 864 (FB). 

[7] The mere admission by the accused that he had 
been in jail once is not sufficient to show that he plead- 
ed guilty to a previous conviction for an offence render- 
ing him liahle to enhanced punishment. (’02) 4 Bom 

• L R 177 (177) (DB). 

[8] Whenever it is required to prove a previous con- 
viction against an accused for the purpose of enhance- 
ment of punishment, such previous conviction must be 
proved strictly and in accordance with law. (Yol 3) 1916 
Cal 344 (845) : 17 Cri L Jour 185 : 43 CaL 1128 (DB). 
13& (Vol 4) 1917 Mad 186 (187) : 17 Cri L Jour 179 
(DB). 


extremes. On the one hand it is suggested that the 
accused should have a right to postpone his decision as 
to the cross-examination of the prosecution witnesses 
till tb6 commencement of the next hearing of the case. 

On the other hand, it has been suggested that this pro- 
vision is likely to be grossly abused for purposes of the 
defence, and that the introduction of the words ‘if the 
Magistrate thinks fit* is an inadequate safeguard. We 
think that the amendment proposed by the Clause is a 
reasonable compromise between these divergent views 
and we therefore propose no change.” 

— S. C. R. [XVIII of 1923]. 

[9] The accused must also be called upon to plead to 
the charge of previous conviction. (’02) 4 Horn L R 177 
(177) (DB) * (Vol 19) 1932 Bind 107 (ill) : 63 Cri L 
Jour 902. 

SECTION 256. — SYNOPSIS. 

1. Scope and applicability of the section. 

2. “Refuses to plead, or does not plead, or claims 
to be tried.” 

3. The accused shall be required to state. 

A. “At the commencement of the next hearing.” 

5. Right of accused to cross-examine the pro- 
secution witnesses. 

6. Waiver of the right under this section. 

7. Recall and discharge of the witnesses. 

8. Examination of the remaining witnesses. 

9. Production of documents by prosecution dur- 
ing cross-examination of prosecution witnesses. 

10. “The accused shall then be called upon to 
enter upon his defence and produce his evidence.” 

11. Written statement of accused. 

1. Scope and applicability of the section. — 
[1] The reason for providing an opportunity to the 
accused to cross-examine prosecution witnesses after the , 
charge is framed is that in warrant-cases the accused 
is in a position to know the exact ease he has to meet 
only after the charge is framed, (Vol 6) 1916 Lah 295 
(296) : 17 Cri L Jour 84 : 19J6 Bun Re No. 1 Or * 
(Vol 1) 1914 Lah 556 (557) : 1914 thin Re No. 11 Cr : 

16 Cri L Jour 146 * (Vol 20) 1953 Rang 29 (29, 30) : 
34 Cri L Jour 468. 

[2] Where a case is commenced as a warrant-case 
but subsequently it appears that only an offence triable 
as a summons-case lias been committed, the Magistrate 
is bound to allow the accused further opportunity of 
cross-examining the prosecution witnesses if lie so desi- 
res. (Vol 3) 1916 Mad 610 (610) : 1G Cri L Jour 256 
* (Yol 15} 1928 Lah 294 (295) : 29 Cri L Jour 235 *■ 
(Voi 12) 1925 Oudh 200 (200) : 25 Cri L Jour 1271 * 
(’21) 22 Cri L Jour 683 (684) (Pat) * (Vol 2) 1915 Mad 
1200 (1200) : 16 Cri L Jour 540 : 69 Mad 503. (Sum- 
mons case and warrant case tried together — Proceed- 
ings in respect of warrant case dropped — Still, further 
cross-examination should be allowed.) 
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[3] This section applies to warrant; case* tried iiun- 
marily in which a charge is not framed. (Vol 7) 19*20 
Cal 769 (770) : *22 Cri L .Torn* 271 (DB) * fVol 29) 
1942 Mad 672 (673) : 44 Cri L Jour 10 * (Yul 26) 

3 939 Nag 87 (88) : I L R (1939) Nag 457 : 40 Cn L 
Jour S46 * (Vol 7) 19*20 Pat 492 (4931 : 21 Cvi L Jour 
630 *(Vol 171 1930 Sind 146 (147) : 24 Sind L R 336 : 
31 Cri L Jour 683 (DB). 

TBut see (Vol 13) 19*26 Bom 226 (2*26. 227) : 27 Cri: 

L Jour 431 (DB) * (Vol 19) 1932 Oudli 242 (243. 244): 

7 Luck 699 : 33 Cri L Jour 506 (DB) .] 

[4] This section entities an accused person in i wai- 
rant-case to defer the cross-examination of the proven- 
tion witnesses till the witnesses have been examined and 
a charge is framed. (Vol *25) 19 Js Cal *205 (205) : 39 
Cri L Jour 438 >£< (’10) 11 Cl 1 L Jour 156 (150) (DB) 
(Mad). 

[5] The section applies to cases where the charge is 
framed after all the prosecution witnesses hive been 
examined-in-c-kief. (Vol 19) 1932 Mad 559 (559) : 33 
Cri L Jour 738. 

[But see (Vol 12) 1925 Nag 147 (151) : *25 Cri L 
Join* 115*2. ] 

2. “Refuses to plead, or does not plead, or 
claims to be tried.” — [T] Where the accused den’e* 
the charge and pleads not guilty he is entitled to be 
dealt with under this section although he may omit 
all or anv of the allegations cf the prosecution. (’07) 6 
Cri L Jour 4*24 (425) (DB) (Bom). 

[2] By declining to plead, the accused does not com- 
mit anv offence under S. 179, Penal Code. (Vol 11) 
1924 Mad 540 (540) : 47 Mad 396 : *25 Cri L Jour 
374 (DB). 

3 The accused shall be required to state. — 

[1] The accused should in all cases be asked at the 
appropriate time if he wishes to cross-examine the pro- 
secution witnesses. (Vol 1) 1914 Lab 556 (556, 557) : 
1914 Pun Re No 11 Or : 16 Cri L Jour 146. 

[2] It is a sale and sound rule that the Magistrate 
should record the fact that he has complied with the 
provisions of tills section though the Code does not 
explicitly required it. (1900-02) 1 Low Bur Rul 238 (240). 

[3] The record must show that the Magistrate has 
complied with the provisions of the section by question- 
ing the accused in the manner laid down therein. 
(Vol 24) 1937 All 127 (128): 38 Cri L Jour 361* (’11)12 
Cri L Jour 89 (89) (Low Bur) * (’01) 14 C P L R 
137 (137). 

[But see (Vol 18) 1931 Oudh 73 (74) : 3*2 Cri L Jour 
330 (DB).] 

4. “At the commencement of the next hearing.” 
— [1] The object of this provision is to give the 
accused sufficient time to consider whether he should 
cross- examine the prosecution witnesses. (Vol 26) 1939 
All 238 (239) : 40 Cri L Jour 549 * (Vol 1*2) 1925 Lak 
339 (340) : 26 Cri L Jour 1158 * (Vol 14) 1927 Mad 78 
(79) : 50 Mad 740 : 28 Cri L Jour 12 * (Vol 19) 1932 
Oudh 298 (300) : 34 Cri L Jour 58 : S Luck 135 (DB)* 
(Vol 13) 1926 Pat 214 (215) ; 5 Pat 110 : 27 Cri L Jour 
499 (DB). 

[2] Case adjourned for asking the accused if he wishes 
to cross-examine the prosecution witnesses — Proceedings 
on the adjourned date are “hearing” though no other 
action is taken. (Vol 26) 1939 All *238 (239) : 40 Cri L 
Jour 549. 

[3] Magistrate requiring the accused to state, on the 
same day the charge is .framed, whether he wishes to 
cross-examine prosecution witnesses — Magistrate should 
record his reasons. (Vol 26) 1939 Pat 172 (173, 174) : 40 
Cri L Jour 419 (DB) * (Vol 24) 1937 AH 127 (128) : 38 
Cri L Jour 361 * (Vol 14) 1927 All 217 (*218) : 49 All 
316 : 28 Cri L Jour 229 * (Vol 16) 1929 Bom 309 (310, 
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their attendance again was held to be a *ufficienr reason. 
•Vol i:j) 1926 Lab 434 t434) : 27 Cri L Jour 720. 

[6 j A«. cased nor. represented by pleader — Accused 
asked forthwith if he wishes to cross-examine prosecution 
wienies — to recoin reasons vitiates trial. 

(Vol ID 1927 Mud 7* (79) : 50 Mad 710 : 2S Cri I. 
Jour 1*2. 

[But see (Vol 17) 1930 Mad 977 (878) : 3' Cn L 
Jour 221. (Accused not represented by lawyer nor appear- 
ed desirous of engaging one — Magistrate’s reason that as 
he a as iindou-nded ho was asked to ovoS's-oxiimine the 
same day held vahd.)] 

l 7] It was held in the eircum^anee* of th ; s ca*e that 
it would make no difference to the accused if the ques- 
tion is put to him op. the date when the charge is 
earned and not on the next date when the witnesses for 
prosecution were present and were in fact cross-exa- 
mined. (Vol 23) 1936 All 319 (320) : 37 Cn L Jour 710. 

[8] The counsel of the accused can waive his right to 
adjournment to decide what prosecution witnesses he 
should cross-examine and if he does so, failure to adjourn 
the ease cannot be objected to later on. (Vol 21) 1934 
Nag 209 (210): 36 Cri L Jour 41: 31 Nag L B 117. 

5. Right of accused to cross-examine the pro- 
secution witnesses — [1] In warrant-cases an accused 
can cross-examine the prosecution witnesses : before the 
charge is framed under 8. 25*2, after charge under this 
section and after the accused enters on his defence under 
S. 257. (Vol 7) 1920 Mad 201 (203 1: 43 Mad 411: 21 Cri 
L Jour 297 (DB) * (Vol 10) 1923 Mad 609 (613) : 46 
Mad 449 : *24 Cri L Jour 547 (FB). 

[*2] Right to cross-examine under this section is an 
absolute right and the Magistrate has no power to disallow 
such cross-examination. (Vol 7} 1920 Mad 201 (203): 43 
Mad 411: 21 Cri L J our *297 (DBl* (Vol 11) 1924 Nag 
114 (114) : *25 Cri L Jour 912 * (Vol 16) 1929 Bom 309 
(311) ;53 Bom 578 ; 31 Cri L Jour 912. 

[3] The accused is not bound to give any reasons for 
exercising his right under the section. (’74) 21SutliWR 
Cr 29 (30) (DB). 

[4] Cross-examination before charge conducted on the 
distinct understanding that the accused would not cross- 
examine the witnesses after charge — This does not 
deprive the accused of his rights under this section. (’02) 
6 Cal WN 424 (4*25) (DB)* (Vol 13) 1926 Pat 214(215): 
5 Pat 110 : 27 Cri L Jour 499 (DB)* (Vol 7) 1920 Mad 
201 (202) : 43 Mad 411 : 21 Cri L Jour 297 (DB). 

[5] If there are more than one accused, each of 
them should be given an opportunity to cross-examine 
the witnesses. (’07) 11 Cal W N cxl (cxl). 

[6] The accused should be allowed sufficient time to 
engage a pleader to cross-examine the witnesses. (Vol 12) 
1925 All 285 (286) : 47 All 147 : 26 Cri L Jour 575 * 
(Voi 3) 1916 Lah 445 (445) : 17 Cri L Jour 278 * (’ll) 
12 Cri L Jour 548 (549) (Mad) * (Vol 3) 1910 Mad 932 
(934) : 16 Cri L Jour 786* (Vol 13) 1926 Pat 214 (215) 
5 Pat 110 ; 27 Cri L Jour 499 (DB), 
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[7] The Magistrate in a proper taw may allow the 
accused to cross-examine the witnesses in any order he 
chooses. (Yol 20) 1933 Cal 189 (190)'.. 34 Crl L Jour 347. 

[8] Where a witness for the prosecution is examined 
on commission. It is open to an accused person to apply, 
after the charge has been framed against him for re-issue 
of the commission together with his cross-interrogatories 
for the purpose of the cross-examination of the witness. 
{Yol 21) 1984 Cal 698 (698, 699) : 61 Cal 821 : 36 Cri 
L Jour 289 (DB). 

[9] Too much interruption and undue interruption 
and undue interference in cross-examination must be 
avoided by presiding Judge. (Vol *24) 1937 All 171 (173): 
38 Cri L Jour 416 # (Yol 6) 1919 Pat 505 (565) : *20 
Cri Tj Jour 559. 

pLOJ Court has no discretion to forbid even scanda- 
lous or indecent questions if they relate to facts m issue 
or to matters necessary to be known in order to deter- 
mine whether or not the facts in issue existed. (Vol 6) 
1919 Pat 515 (536) : 20 Cri L Jour 566. 

[11] A counsel cannot be compelled to disclose the 
questions which he desires to put in cross-examination 
because one of the factors of successful cross-examination 
is that questions should be put suddenly to the witness. 
(Yol 18) 1931 Bind 38 (38, 39):32 Cri L Jour 666 (DB). 

[12] “Where the defence alleged that certain state- 
ments made by certain witnesses before the Judge were 
not mentioned to the police, the defence has a right to 
cross-examine the witnesses as to such statements and 
seek their explanation. (Vol 20) 1933 Nag 136 (144) :29 
Nag L B 251: 34 Cri L Jour 505 (DB). 

6. Waiver of the right under this section. — 
flj Accused failing to cross-examine at the proper 
time and leading his evidence — He would be deemed 
to have waived his right and cannot claim it afterwards 
(Vol 16) 1929 Mad 201 (202, 208) : 52 Mad 353 : 30 Cri 
L Jour 908. 

] 2] Several accused represented by different counsels 
— One of them cross-examining and others helping him 
with questions to be put— Questions not asked on behalf 
of one of the accused who was present — He would be 
inferred to have waived the right. (Vol 22) 1935 All 627 
(628) : 36 Cri L Jour 499. 

[3] Statement by accused himself or his pleader before 
charge that witnesses are not wanted — Held , it cannot 
be deemed that he has waived the right. (Vol 18) 1926 
Pat 214 (215) : 5 Pat 110 : 27 Cri L Jour 499 (DB) 
* (’02) 6 Cal IV N 424 (425) (DB) « (Vol 7) 1920 Mad 
201 (202) : 43 Mad 411 : 21 Cri L Jour 297 (DB). 

7. Recall and discharge of the witnesses. — [1] 
This section applies only to cases where the prosecution 
witnesses required for cross-examination have not been 
discharged. (Vol 7) 1920 Mad 201 (203, 205) : 43 Mad 
411 : 21 Cri L Jour 297 (DB) * (’ll) 12 Cri h Jour 
471 (472) (All) * (Vol 17) 1930 All 495 (496) : 31 Cri L 
Jour 764. 

[But see (Vol 24) 1937 All 127 (128) : 38 Cri L 
Jour 361. (‘Recalled’ means that if the witnesses are not 
present Magistrate should issue process to ensure their 
attendance — It does not mean calling out their names 
by chaprasi.) # (1900) 4 Cal W N 351 (351) (DB).] 

[2] The ideal procedure under this section would be 
to examine all prosecution witnesses on one day or 
perhaps on two consecutive days, so that all would be 
present and ready to be crosss-examined if the accused 
exercised his right under this section. (*39) 1939 Nag L 
Jour 201 (201). 

[3] It is not open to a Magistrate to direct a com- 
plainant to bring his witnesses for cross-examination 

, , before the statement of the accused pleading guilty or 
;> < ,®ofc guilty has been recorded. (Vol 30) 1943 Oudh 157 
, (158, 15?) : 44 Cri It Jour 174. 


8. Examination of the remaining witnesses. _ 
i 1J The words “remaining” witnesses include, any witness 
who according to the prosecution is able to support its case* 
though he lias not been summoned or named 
prosecution before the framing of the charge (Vol 3lV 
3.944 Mad 169 (170) : 45 Cri L Jour 401 : 1 L R (i 9i4 { 
Mad 759 * (Vol 29) 1942 Bom 214 (215) :43 Cri T 
Jour 761 : I L R (1942) Bom 540 (DB) * (’09) lo'cri 
L Jour 530 (531) (DB) (Bom; ($• (Vol 27) 19 10 Na o- 59a 
(392) : I B R (1942) Nag 338 : 42 Cri L Jour 208? 

[But see (Vol 24) 1937 All 189 (190) : 88 Crl L 
Jour 394 £ (Vol 32) 1945 Lab 201 (206) : 47 Cri L Jour 
143 (FB) * (Vol 32) 1945 Nag 286 (287) : I LR (194.51 
Nag 995.] ' 

[2] The prosecution is nut entitled to get an adjourn- 
ment of the case as of right in order to secure the- 
attendance of witnesses not summoned or named before 
framing- ol the charge. (Vol 12) 1925 Sind 315 (315, 316)* 
26 Cri L Jour 958 (DB). 

[3j There is no obligation on the prosecution to tender 
witnesses, who were cited but who were not called to* 
give evidence, for cross-examination of the defence 
(Vol 32) 1945 P C 42 (45) : 46 Cri L Jour 394 (P C). * 

9. Production of documents by prosecution 
during cross-examination of prosecution witnesses. 
— [1J It is uot illegal for a Magistrate to allow docu- 
ments to be produced by the prosecution while the 
prosecution witnesses arc being cross-examined by the 
accused. (Vol 25) 1988 All 637 (638) : I L R (1938) All- 
968 : 40 Cri L Jour 145. 

10. “The accused shall then be called upon to 
enter upon his defence and produce his evidence”. 
— [1] Court ordering further cross-examination of pro- 
secution witnesses and production of defence evidence 
on same day — Order is illegal. (Vol 27) 1940 Pesli 
9 (9) : 41 Cri U Jour 590. 

[2J Accused asked to summon their witnesses before 
prosecution case was closed — Trial is vitiated. (Vol 27) 
1940 Pat 295 (297) : 41 Cri h Jour 267 (DB), 

[3] Defence witnossess should not be asked to be 
summoned before ascertaining whether further cross- 
examination of prosecution witnesses is necessary. (Yol 
26) 1939 All. 238 (239) : 40 Cri L Jour 549 * (Vol 18) 
1926 Rang 13 (13) : 27 Cri L Jour 415. 

[4] It is irregular to call upon the accused to submit 
his list of witnesses before the cross-examination of all 
the.proeseufcion witnesses is finished. (Vol 2J) 1937 Pat 
131 (133, 13 4) : 38 Cri L Jour 484. 

[5] Accused must wait for his defence till be is 
charged. (Vo! 18) 1931 Mad 240 (240) ;54 Mad 251: 
32 Cri L Jour 779. 

[6] After the accused enters on Ills defence, no fur- 
ther evidence can be admitted against him« except under 
the provisions of 8. 540. (Vol 29] 1942 Oudh 130 (134): 
43 Cri L Jour 280 * (Vol 7) 1920 Bom 339 (341) : 22 
Cri L Jour 58 * (Vol 10) 1923 All 322 (323) : 45 All 
323 : 25 Cri L Jour 305 * (’ll) 12 Cri L Jour 7 (8) 
(DB) (Cal) # (Vol 15) 1928 Lab 953 (953) : 29 Cri L 
Jour 844. 

[7] The section does not require the Magistrate to ask 
the accused if he means to call witnesses or not. (’97) 
1897 Rat 938 (938). 

[8] An omission to ask the accused to enter upon his 
defence and produce his evidence is a flaw in the 
trial. (’68) 10 Suth W R Or. 7 (7) (DB). 

[9] The Magistrate should give every reasonable 
opportunity to the accused to produce his evidence. 
(Yol 1)1914 Lah 84 (84): 15 Cri L Jour 521 £ (Vol 12) 
1925 Ah 318 ! (318) : 26 Cri L Jour 703 * (’97) 1 Cal 
W N 313 (314) fDB) * (’99) 1 Bom L R 856 (856) 
(DB). 

[See however (Vol 30) 1943 Pat 359 (361) : 45 Cn 
L Jour 283.] 
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Section 256— Note 10 (contd.) 

[10] The nature of the defence is to be gathered from 
the trend of the cross-examination of the prosecution 
witnesses and from the argument of the acused’s pleader 
at the close of the trial as well from the accused's state- 
ment. (Vol 17) 1930 Cal 442 (442, 44S) : 31 Cri L Jour 
1203i (DB). 

[11] Accused cannot be convicted on the ground that 
he had failed to raise defence or having raised it failed 
to substantiate it . (Vol 27) 1940 Pat 701 (701) : 41 
Cri L Jour 795. * (Vol 24) 1937 Mad 968 (969) : 39 
Cri L Jour 144. 

[12] Where the prosecution has not established a 
prima fade case against the accused the failure of the 
accused to produce any evidence in his defence cannot 
give rise to any adverse inference against him. (’84) 10 
Cal 140 (149) (DB). 

[13] Where the evidence for the prosecution established 
a prima facie case against the accused, the fact that 
he has not produced any evidence o! rebuttal enhances 
the weight of the prosecution evidence. (’04) 1 Cri L 
Jour 568(576) (DB) (Bom) * (Vol 15) 1928 Pat 100 
(101) ; 6 Pat. 627 : 29 Cri L Jour 239 (DB)* (Vol 21) 
1984 Oudh. 401 (405) : 35 Cri L Jour 1244. 

[14] If the defence evidence is not believed, the prose- 
cution is left just where it was before the defence wit- 
nesses were called. (Vol 24) 1937 Mad 975 (975) : 39 
Cai L Jour 147. 

[15] The accused is entitled to raise any defence 
technical or otherwise and the Court is bound to pro- 
nounce judgment on it. (Vol 1) 1914 Cal 456 (459) : 
41 Cal 350: 15 Cri L Jour 385 (DB.) 

[16] An accused can raise inconsistent defences in 
the alternative and such defence' cannot he. disallowed 
by the Gourt (Vol 7 ) 1920 Pat 843 (844) : 5 Pat 
L Jour 64 «: 21 Cri L Jour, 799 (DB) * (Vol 14) 1927 
Lah 710 (712) : 29 Cri LJour. 117 (DB) * (Vol 
11} 1924 Lah 733 (734) ? : 25 Cri L Jour 1005 (DB) 

. * (Vol 6) 191$ Cal 489 (441) : 20 Cri L Jour 661 (DB) 

: *(Vol I'Q) 1928 Cal 717 (718) :25 Cri L Jour 190 (DB). 
(Inconsistent defences make the accused’s case weaker.) 

* (Vol 20) 1933 Pat 481 (482, 483} : 34 Cri L Jou* 828 
(Do.) * (Vol 5) 1918 All 189 (190) : 19 Cri L Jour 371: 
40 All 284. 

[17] The burden of proving the guilt of the accused 
is on the prosecution and it cannot succeed merely 
because of the weakness or falseness of the ease for the 
defence. (Vol 33) 1946 All 191 (195) : 47 Cri L Jqut 
611 , (DB). (Weakness of the case.) * (Vol 30) 1943 Pat 
361 (363) : 22 Pat 428 : 45 Cri L Jour 301 (DB). (Do.) 

* (Vol 23) 1936 Cal 73 (84) : 63 Cal 929 : 37 Cri L 
Jour 394 (DB). (Do.) * (Vol 12)1925 Oudh 78 (88) / 
27 Oudh Cas 188 : 26 Cri L Jour 225 (DB). (Da) * (Vol 
27) 1940 Lah 54 (57) : 41 Cri L Jour 447 (DB). (Fal- 
seness of the ca$e.)*(Vol 27} 1940 Pat 365 (370) : 41 Cri 
Jour 114(DB.) (Do.)* (Vol 24) 1937 Mad 968 (969) ; 39 

, Cri L Jour 144. (Do.) * (Vol 9) 1922 Lah 1 (25) : 3 Lab 
144 : 23 Cri L Jour 513 (DB). (Do.) : 

[18] . A Court is bound to consider the plea of private 
defence as appearing from the prosecution evidence even 
though it is not spcifieally pleaded by the accused. (Vol 
&3) 1936 Rang 1 (2) ; 37 Cri L Jour 293 * (Vol 27} 
1940 Lah 54 (57) : 41 Cri L Jour 447 (DB) * (Vol 14) 
1927 Mad 97 (97) : 27 Cri L Jour 1198 (DB) * »(Vol 2) 
1915 Mad 532 (533) ; 15 Cri L Jour 710. 

£19] lithe accused when , asked to produce his evi- 


dence has said that he has no witnesses to examine, he 
will not afterwards be entitled to let in any evidence. 

(Vol 11)°1924 All 673 (674). 

[20] The accused is entitled to produce witnesses in 
Court without its assistance. (Vol 29} 1942 Bom 214 
(215) : 43 Cri L Jour 761: I L R(1942) Bom 540 (DB). 

[21] The Magistrate should allow the accused to 
select the order in which the defence witnesses are to 
appear. (Vol 27 ) 1940 Lah 354 (356) : 41 Cri L Jour 
948. (But if there are important official witnesses they 
must be consulted and their convenience taken into 
account.) 

[22] Witnessess to prove alibi must be called by accu- 
sed who takes such defence. (Vol 22) 1985 Cal 513 
(520) : 62 Cal 288 : 36 Cri L Jour 1115 (SB). 

11. Written statement of accused. — [1] Under 
this section the Court is bound to receive and file the 
written statement submitted by the accused. (Vol 15) 
1928 Mad 1135 (1136): 29 Cri L Jour 1041. 

[But see (Vol 4) 1917 Cal 687 (692) : 17 Cri L Jour 
9 (D B).] 

[2] Great weight should be attached to the written 
statement filed by the accused. (Vol 15) 1928 All 222 
(228) : 30 Cri L Jour 530 (DB). 

[3] The written statement is not like a pleading in 
a civil suit and does not preclude the raising of any 
defence not mentioned in it. (’ll) 12 Cri L Jour 585 
(587) (DB) (Mad). 

[4] The right to file a written statement carries with - ' 
it the right to file any documents to which the accused 
was a party and the Court is bound to consider such 
documents, though not proved in the regular way. (Vol 
15} 1928 Mad 1185 (1136): 29 Cri L Jour 1041. 

[See however (Vol 33) 1946 Pat 373 (378, 380) : 25 
Pat 38: 47 Cri L Jour 937. 

[5] The written statement is to be filed at the time 
of recording the accused’s plea to the charge/ (’25) 29 
Cal W N cxviii (cxviii). 

[6] The fact that a written statement has been filed 

may be taken into consideration in determining whether 
the accused Was prejudiced by the failure to comply 
with the provisions of S. 342.* (Vol 15) 1928 All 
222 (228) : 30 Cri L Jour 580 (DB). , - 

[7] A written statement put in by the accused can / 
be used to fill up gaps in the prosecution ease. (Vol 23V 
1936 Lah 28 $9): 37 Cri L Jour 428. 

[8] This section does not apply to dfeciphlm^y p^ . ; 

ceedings against legal practitioners under thA Le&s- " 
Patent and the legal practitioner is not entitled /to. file, 7 . 
any written statement. (Vol 11) 1924 Lah 123 (124): 4- 
Lah 271: 25 CriL Jour 161 (SB). : ‘ - -V- 

_ SECTION 257 — SYNOPSIS. ; . ; ' 

1, Scopeandappb'eabiiity of the section. 

2, After he hasentered upon his defence.” 

3, Right of prosecution to lead evidence after 
accused has entered on his defence. 

* 4. Right of accused to apply for process for com* 

polling attendance of witnesses. 

5. Reasons for refusal to issue process. 

6. Production of documentary evidence .by accu- 
sed. * ' .//* 

* 7. Right of accused to cross-examine : prosecution 

.witnesses, - * 

8. Proviso to sub-section (1). 

9, Examination of witness present in Court though 
not summoned. 
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vexation or delay or for defeating the ends of justice. Such ground shall be recorded by him ia 
■writing : 

Provided that, when the accused has cross-examined or had the opportunity of cross-examining 
any witness after the charge is framed, the attendance of such witness shall not be compelled under 
this section, unless the Magistrate is satisfied that it is necessary for the purposes of justice, 

( 2 ) The Magistrate may, before summoning any /witness on such application, require that his 
reasonable expenses incurred in attending for the purposes of the trial be deposited in Court. 


[1382 — S. 257; 1872— Ss. S59, B62, Para, 2; 1861—* 
Section 257 (contd.) 

1. Scope and applicability of the section. — [1J 
An accused cannot be convicted merely by reason olliis 
failure to produce any evidence in his defence. (’00) 
1866 Rat > (5) (Dll). 

[2] Where the prosecution ha*? established a prima 
facie case against the accused, he is liable to lie convic- 
ted unless he rebuts the presumption raised by the 
prosecution evidence. (Yol 15) 1928 Cal 27 (89); 29 Cri 
h -Tour 49 (SB) * (Yol 5) 1918 Cal 314 (315): 19 Cri L 
Jour 81 (DB). 

[8] The accused is entitled to a sufficient opportunity 
to defend himself and to prove his innocence, (’99) 9 
Cri L Jour 583 (584): 5 Low Bur Bui 20* (Yol 1) 1914 
Lah 84 (84): 15 Cri L Jour 521. 

[4] The Court is bound to take the evidence which 
lie offers in his defence subject to the provisions of the 
Evidence Act. (’02) 1 Bom L R 401 (463) (DB) * (Yol 
2) 1915 Mad 825 (825): 16 Cri L Jour 156 * ('13) 13 
Cri L Jour 523 (523) (DB) (Bom). 

[5] The section applies also to warrant cases tried 
summarilv. ('09; 9 Cri L Jour 583 (584) : 5 Low Bur 
Rul 20, 

[6] The principle of the section applies to summons 
cases. (Yol 35) 1928 Put 253 (2 55); 29 Cri L Jour 308. 

[7] Evidence of defence witnesses produced by one 
accused cannot he treated as prosecution evidence 
against other accused. (Yol 18) 1931 Lah 57 (58) : 12 
Lah 385: 32 Cri L Jour 672. 

[ft] Where number of respectable persons have given 
evidence in favour of accused their evidence should not 
be rejected. (Yol 12) 1925 Oudh 501 (501): 27 Oudh 
Gas 327: 26 Cri L Jour 530. 

2. “ After he has entered upon his defence.” — 
II] This section comes into play only after the accused 
has entered on his defence. (Vol 27) 1940 Peril 9 (9)'. 41 
Cri L Jour 590 * (Yol 1) 1914 Hind 135 (135): 8 Hind 
L R 267: 16 Cri L Jour 245 (DB) * (Vol 12) 1925 Nag 
44 (47): 20 Nag L R 174: 26 Cri L Jour 971 (FB). 

[2] The accused is entitled to a reasonable interval 
for considering what evidence he should produce. (Vol 7) 
1920 Pat 25 (28): 21 Cri L Jour 321 (DB). 

[H] It depends on the circumstances of each ease 
whether a belated application for the production of evi- 
dence should be granted or not. (’ll) 12 Cri L Jour 150 
(150) (SB) (Mad)/ 

[4] Where, after the close of the evidence for his 
defence, the Magistrate examines witnesses on the side of 
the prosecution the accused is entitled to an opportunity 
to rebut the new evidence. (Yol 12) 1925 Lah 531 
,(532) : 26 Cri L Jour 1035* (’81) 6 Cal 714 (715) (DB). 

3. Right of prosecution to lead evidence after 

accused has entered on his defence [1] The Magis- 

trate may, in his discretion, allow the prosecution to 
lead rebutting evidence where the accused leads evidence 
of good character by way of defence. (Yol 17) 1930 Mad 
448 (448): 81 Cri L Jour 1198. 

4. Right of accused to apply for process for 
compelling attendance of witnesses. — [1] The sec- 
tion makes it obligatory on the part of the Magistrate, 

: , except in the eases specified therein, to isBue process at 
: this instance of the accused to compel the attendance of 


1. 258.] 

the witnesses named bv him. (Yol 27) 1940 Lah 354 
(556): f L Cri b Jour 0 48* (Yol *21) 1937 Pat 3 31 (133) : 
38 Cri L Jour 48 1 * (Vol 20) 1933 Lali 1020 (1021)* 35 
Cri h Jour 396 * (’02) 26 Bom 418 (421) (DB) * (’09) 
10 Cri L Jour 207 (207): 2 Sind L R 5 * {Yol 12) 1925 
Cal 80 (80): 25 Cri L Jour 310 (Dll) * (Vol 16) 1929 
All 1‘14 (915) : 30 Ori L Jour 1155 * (Yol 18) 1931 
Oudh 386 (387): 32 Cri L Jour 1176 * (Vol 20) 19:13 
Rang 29 (30): 34 Cri L Jour 168 * (Yol 11) 1924 Pat 
142 (143): 24 Cri L Jour 831. 

[2J A non-compliance with the section in this respect 
is not a mere irregularity curable bv the application of 

S. 537 of the Code, (’ll) 12 Cri L Jour 548 (549) (Mad) 

* (’08) 7 Cri Tj Jour 125 (427): 31 Mad 131 (DB) * 
(Vol 16) 1929 All 914 (916): 30 Cri L Jour 1155 * (Vol 
12) 1925 Cal 411 (411): 51 Cal 1044 : 26 Cri L Jour 
384 * (’09) 10 Cri L Jour 207 (207): 2 Hind L R 5. 

[3] A uon-complianoo witli the section is prima 
facie an illegality which will cause serious prejudice to 
the accused and lienee the conviction will be set aside 
in such cases. (Vol 12) 1925 Cal 80 (80): 25 Cri L Jour 
310 (DB). 

[’4] Accused failing to exercise this right cannot 
afterwards complain that he was not given an opportu- 
nity. (’12) 13 Cri L Jour 828 (829) (Mad). 

[5] The Magistrate should secure the attendance of 
the witness unless the accused decides that he does not 
want to examine him. (Vol 29) 1942 Pat 185 (185) : 43 
Cri L Jour 337. 

fO] Ff the -process first issued fails, the accused is 
entitled to call upon the, Court to issue further processes. 
(’32) 4932 Mad W N 1349 (4 350) * (Yol 9) 1922 Lah 
71 (71) : 22 Cri L Jour 497 * (Yol 9) 1922 Lah 143 
(144) : 22 Cri h Jour 501 *(Vol 11) 1924 Cal 196 (197): 
25 Cri Ij Jour 293 (DB) * (Vol 13) 1920 Cal 1038 
(1088) : 27 Cri L Jour 8 41 (DB) * (Vol 7) 1920 All 59 
(60) ; 21 Cri L Jour 340 * (Vol 18) 3931 Pat 207 (208): 
32 Cri L Jour 613 * (Yol 33) 1926 Pat 139 (140) : 26 
Cri L Jour 1627 * (Yol 8) 1921 All 342 (142) : 23 Cri 
L Jour 124. 

[But compare (Vol 13) 1926 All 298 (298) : 27 Cri 
L Jour 383.] 

[7] The Magistrate in exceptional cases may refuse 
to compel the attendance of a witness as when he finds 
that the application for process is made for purpose of 
vexation or delay. (Yol 17) 1930 Mad 632 (632) : 31 Cri 
L Jour 720 * (Vol 13) 1926 Pat 139 (140) : 26 Cri L 
Jour 1627 * (Vol 15) 1928 Mad 652 (652) : 29 Cri L 
Jour 725 * (Yol 18) 1931 Pat 207 (208): 32 Cri L 
Jour 613. 

[8J A Court should not order the accused to pay 
adjournment costs on the absence of a witness summon- 
ed on his behalf, (Vol 24) 1937 Pat 131 (133) ; 38 Cri 
L Jour 484. 

[9] Accused citing complainant as principal witness 
for defence — Complainant not available being in a 
Native State — Accused acquitted on the ground of 
absence of statement of principal witness for defence — 
Held, Magistrate acted wrongly in acquitting accused — 
Judgment should have been pronounced upon the 
evidence on record. (’81) 1881 All W N 38 (38). 
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Sec don 257 — Note 4 (contd.) 

flj] riven the trying Ma&fetrsito can be c eniandr d 

a. %,'iJiess by the accus'd In Mich cj. ftw 

ippktv.Tion or the accused the case shoum ?>■- i.-an-:. •tM 
'C* am M.lier Court. ( 5 04) I Cn L Jour 38<s ".>G9j : 20 
Ail 536. 

[11] The Magistrate who i? soLel cri the ca= r done 
2 an issue process. (Vol 1/ 1914 Ah U-7 (lOs'S : 85 Ah 
13 : 15 Cri L Jour IG-i, 

[12] The Magistrate must Jihor it.-jv? or p*a:it the 
application but cannot keep 11 p._ n Jk a . ,J vVi 22} 3 9* Jo 
iSmd 69 (70) : 29 Sind L Id 04 : SO CriL ouur 8*9 
(DB), 

5. Reasons for refusal to issue process [I] 

The Magistrate can refuse to risuc pioecus at the in- 
stance ol the ace CL.-cd it he joa-iders that the a splice. Lion 
lor process ha< been made for the purpose ol' vexation or 
delay or for defeating the ends of justice. (Vol 2s) 1911 
Qudh 83 (86> : 42 On L Jour 4U * (Vol 27) 1940 hind 
193 (194) : 42 Cri L -lour SO : I L R (1940) Kar 498 
(DB) * (Vol 1) 1914 All 382 (386) : 38 All 239 : 15 Cri 
L Jour 212 * (Voi 13) 1926 Lah 454 (454) : 27 Cri L 
Jour 543 * (Vol 21) 1934 Lah 136 (130) : 36 Cri L Join- 
559 (DB) * (’93) 20 Cal 469 (478) (DB) * (1900) 27 Cai 
370 (372) (D£>. 

[2] The Magistrate mu^t consider the case of each, 
witness individually before deciding that the application 
with reference to him has been made for any ot the 
purposes specified in the section. (Vol 28) 194 3 Bind 
177 (178) : 43 Cri L Jour 265 : I L R (19-ii) Kar 66 
(DB) *(*02) 26 Bon 418 (121) (DB). 

[3] The Magistrate must record his reasons for refus- 
ing to issue process in compliance with the accused’s 
application. (Vol 11) 1924 Pat 142 (113) : 24 Cri L Jour 
S31 * (Vol 12, 1925 Cai 411 (411) : 51 Cal 1044 : 26 
Cri L Jour 8S4 * (’02) 26 Bom 418 (421) (DB) * (’0.3) 
10 Cri L Jour 207 (207) : 2 Sind L R 5 * (Vol 16) 
19*29 All 914 (916) : 30 Cri L Jour 1155. 

[4] The order need not expressly state that the 
application is for causing vexation or delay. It is 
enough if it states facts which lead to that inference. 
1*07) 6 Cri L Jour 1 (6) (DB) * (Vol 12) 1925 Mad 106 
(107) : 25 Cri L Jour 401 (DB). 

[5] The mere fact that the Magistrate thinks that the 
evidence of the proposed witness will not be material is 
not sufficient for refusing the application for process. 
(Vol 29) 1942 Sind 122 (129) ; 44 Cri L Jour 367 : ILR 
(1942) Kar 252 (DB). (Probable irrelevancy of the 
evidence is not sufficient ground.) *(Vol 24) 1937 Rang 
528 (530) : 39 Cri L Jour 211 * (’ll) 12 Cri L Jour 
548 (549) (Mad) * (Vol 10) 1923 Lah 420 (421) : 
24 Cri L Jour 686. 

[But see (Vol 12) 1925 Mad 106 (110) : 25 Cri L 
Jour 401 (DB).] 

[6] The Magistrate cannot take upon himself the 
responsibility of selecting the witnesses for the defence. 
(Vol 15) 1928 Lah 125 (131) : 15 Lah 407 : 29 Cri L 
Jour 212. 

[7] Whether the application for summoning a large 
number of witnesses is vexatious or not is a question of 
fact. (Vol 19) 1932 All 125 (126) : 54 All 331 : 33 Cri L 
Jour 528. (Large number of witnesses summoned — 
Magistrate may conclude that application is vexatious.) 
*(’08) 7 Cri L Jour 146 (158) : 35 Cal 243 (DB). (Do.) 
*(Vol 28) 1941 Bind 177 (177) : 43 Cri L Jour 265 : 
ILR (1941) Kar 66 r (DB). (Magistrate does not think 
the application for process to be vexatious — He must 
issue process to all witnesses — He cannot arbitrarily 
restrict the number of r witnesses to be summoned.) 
*(Vol 19) 1932 All 125 (126) : 54 All 331 : 33 Cri L 
Jour 528 * (Vol 13) 1926 Lah 454 (454) : 27 Cri L 
543. (Magistrate cannot restrict number of witnesses to 
be summoned.) * (Vol 6) 1919 Cai 69 (69) ; 20 Cri L 


Jour *2f>). * COT, IT Mad L Jour (SRC) 62 (52} 

(DBk (■>> } 

[ v T'nirj v« i!r.«: v’L.ti A :L.e deoishe ground 

for rcJi ->: i. an uclJ" Cs .‘p'eautiOu to call w jt nesses is 
is-i 'he diA :j l„ * -Au.d h* dr lived but Bum 

^ _or cliM u.urur;- a. (Vol 2^) 1941 Sind 

177 t::* ; -.8 e~ L .iv.r 2*05 : I L R (1911) Kur 

[0„ hi A u v . dvi ^ o t i v : h.r : rocevs is 

•_ion;id i r t it. iV'i 2 ±f i\ ;7 kri J :-l iih'S) : Gs 
Cri L Jour 4*1 * dU; Lx Cri L .Mur L7i» (151) 
(SIB (Mad). 

10] An unduly belaid application lor pr-x-^is U 
ILhri t:< W construed as made lor the pntpO'O of duay 
or \ ou;a::»n. i’12i id Cri L Jour 218 (221) : 39 Cai 781 
(DB- * .’11) !*x Cri L Joar 150 (151) (SB) (Mad). 

[11] hirst application icr seme witno-'Scs — Second for 
so; un rumv — No piv^umpi ion that latter is made for 
puipo-vS of i it lay ir i oi that it i= vexations. (Yui 18) 1931 
Ctidh 3sG *8*7) : 8*2 Cn L J^ur 1176. 

[See however (Vol L) 1911 All 1ST ,196) : 15 Cri L 
Jour 164 *. 3(5 All 18. i 

[12] Number oi witnesses summoned by Magistrate 
— He cannot arbitrarily curtari the number to bo 
examined. (Voi 22) 1935 Ail 638 iGJ9) : 38 Cri L 
Jour 1142. 

[13] Court refusing to summon witne^es on ground 
o\ their i'ting ealial to de'uiv cave — Accused as protest 
jiving up T ,hose witnesses — Accused cannot subsequently 
.•nntaiiJL that Cor.cx, wrongly refused to summon his 
witnesses. (Vol *28) 1941 Oudh 38 (36) : 42 Cri L 
Jour 40. 

[14] The inconvenience and expense to the State 
entailed by the conveyance of three convicts from 
Coimbatore to Calicut was held to be not so serious that 
application for the attendance of these witnesses should 
he deemed to be made for the purpose of vexation or 
delay or defeating the ends of justice. (Vol 11) 1924 
Mad 243 (244) : 24 Cri L Jour 840 (DB). 

[15] Witness, a clerk of the CanaL department sum- 
moned, unable to prove a document — Accused is entitled 
to have another summoned to prove it. (Voi 28) 1941 
Lah 546 (547) : 43 Cri L Jour 101. 

6. Production of documentary evidence by 
accused. — [1] The Magistrate should inspect the 
documents offered bv the accused before excluding them. 
(’09) 10 Cri L Jour 492 (493) (DB) (Cal). 

[2] Before issuing process to compel production of 
documents, the Magistrate should satisfy himself that 
the documents called for are relevant to the case. (Vol 1) 
1914 Sind 135 (136) : S Sind L R 267 ; 16 Cri L Jour 
245 (DB). 

[3J The accused is entitled to production of Court 
records instead of being put to the expense of obtaining 
copies. (Voi 10) 1923 Lah 420 (422) : 24 Cri L 
Jour 686. 

[4] The Magistrate can summon the production of a 
document at the instance of the accused if the condi- 
tions laid down in 8. 94 are satisfied even before the 
case has reached the stage indicated by this section. 
(Vol 22) 1935 Sind 13 (18) : 29 Sind L R 92 ; 36 Cri L 
Jour 581 (RB). 

[5] 'Under S. 139 of the Evidence Act a person mere- 
ly su mm oned to produce a document cannot be cross- 
examined unless and until he is called as a witness. 
(Vol 24) 1937 lOudh 831(337); 38 Cri L Jour 491. 

7, Right of accused to cross-examine prosecu- 
tion witnesses. — [1] Bubject to the restrictions con- 
tained in this section, an accused is entitled, even after 
he has entered upon his defence, to have re-summoned 
for cross-examination any prosecution witness that lu 
may name.y(Yol 7) 1920 Pat 149 (150) ; 21 Cri L Jou 
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258. ( 1 ) If in any case under this Chapter in which a charge has been framed the Magis.. 
Acquittal fcrafe finds the accused not guilty, he shall record an order of acquittal, 

& [( 2 ) Where in any case under this Chapter the Magistrate does not proceed in accordance 
Conviction, xvith the provisions of section 349 or section 562, he shall, if he finds the accused 
guilty, pass sentence upon him according to law.] 

[1882— S. 258; 1S72— S. 220; 1861— S, 255.] 

[a] Substituted by the Cede of Criminal Procedure (Amendment) Act, 1923 (18 [XYIII] of 1923), S. 73. 


Section 257 — Note 7 (cmvtd.) 

811: 5 Pat L .lour 94 * (Yol 12) 1925 Cal 411 (4111: 
51 Cal 1044: 26 Cvi L -Tour 384 (DB)*(Vol 10) 1925 
Mad GO 9 (613) : 46 Mad 449 : 2 4 Cn L lour 547 (FBI* 
(Yol 16) 1929 Lah 578 (579) : :5(> Cri L lour 380 * (Yol 
17) 1930 Mad 632 (632) : 31 Cri L .four 720. 

[2] The right of the acidised to recall and cross-exa- 
mine prosecution witnesses under this section is subject 
to the discretion of the Magistrate. (Vol 7) 1920 Mad 
201 (205) : 43 Mad 411 : 21 Cri L Jour 297 (DB)* 
(1900) 27 Cal 370 (372) (DB). 

[3] Where a prosecution witness is re-summoned 
under this section at the instance of the accused, he does 
not thereby lose Ills character as a prosecution witness 
and can be cross-examined by him. (’97) 1 Cat W N 19 
(21) (DB) * (’01) 28 Cal 594 (596) (DB) * (Yol 9) 1922 
Mad 32 (32): 23 Cii L Jour 192* (Yol 14) 1927 Mad 
129 (129, 130) : 28 Cri L Jour 32. 

[4] Where there are two accused in a ease and their 
cases are adverse to each other, the witnesses called by 
one of the accused in his defence can be cross-examined 
bv the other accused. (Yol 27} 1940 Lah 210 (215) : 41 
Cri L Jour 639 * P94) 21 Cal 401 (408) (DB). 

[But see (’09) 12 Suth W R Cr 75 (76) (DB).] 

8. Proviso to sub-section (1), — [1] Opportunity 
given to accused to cross-examine witnesses for prosecu- 
tion after charge not availed of — "Magistrate is justified in 
declining to resummon witnesses for cross-examination. 
(Vol 26) 1939 Pat 24 (25) : 39 Cri L lour 950 * 
(Yol 23) 1936 Lah 914 (915): 17 Lah 284: 38 Cri L J 24. 

[2] It lies upon the party who thinks himself aggri- 
eved to show that the ends of justice would be frustrated 
in consequence of the refusal to recall the witnesses. (’93) 
20 Cal 469 (473) (DB). 

[3] Mere tact that an accused’s lawyers decline to cross- 
examine such witnesses or the mere fact that such 
witnesses were not cross-examined does not compel Court 
to summon. (Vol 12) 1925 Pat 696 (697) : 27 Cri L 
Jour 353 (DB). 

[4] Where the accused has not had a sufficient oppor- 
tunity of cross-examining a prosecution witness after the 
framing of the charge, his attendance may be compelled 
under this section. (Vol 18) 1931 Lah 186 (IBS) : 32 
Cri L Jour 1202 * (Yol 19) 1932 Nag 71 (72) : 33 Cri L 
Jour 731 * ( 21) 22 Cri L Jour 572 (578) (Pat) *( Vol 14) 
1927 Nag 240 (240) : 28 Cri L Jour 425. 

[5] The proviso does not restrict the cross-examination 
of witnesses who are present in Court, (Vol 19) 1932 
Nag 137 (137): 28 Nag L R 254: 33 Cri L Jour 940. 

[6] The Magistrate is not required by the proviso to 
record his reasons for not being satisfied that it is neces- 
sary for the ends of justice to compel the attendance of 
any witness. (Yol 12) 1925 Pat 696 (700) : 27 Cri L 
Jour 353 (DB). 

9. Examination of witness present in Court 
though not summoned. — [1] A witness present in 
Court without summons can be examined by the Court 
ymdex S. 540, but there is no obligation on the Court to 
examine him. (’34) 1934 Mad W N 97 (98), 

• Section 258— Note 1 

■\ IT] The mere fact that a charge has not been framed 
1 .4pes not invalidate the proceedings unless a failure of ’ 


justice has in fact been occasioned thereby. (’79) 3 Ca 1 
ib Rep 131 (133) (DB) * (’Si) 1881 All W N 11*2 (140) 
* (Vol 4) 1917 Low Bur 88 (89) : Ds Cn L Jour 
1006. 

{21 Jn warrant-eases tried summarily, the absence oi 
a charge is no bar to an order of acquittal or conviction 
(1900-02) ] Low Bur Rul 9 (10). 

j3J Magisira to proceeding without framing a charge 
— After taking all the evidence for the defence dis- 
charging the accused on finding that he cannot be 
convicted — The order of discharge amounts to an 
acquittal — Court of revision not justified in ordering 
further enquiry in case. (’89) 2 C P L R 82 (83, 84) * 
(’83) 1883 Pun lie No. 29 Cr, p. 76 (77). 

[4J A dc novo trial ordered under S. 350 — Charge 
cancelled by operation of law— Magistrate cannot pass 
an order of acquittal. (Vol 23) 1936 Nag 153 (156) : 
ILR (1936) Nag 92 : 37 Cri L Jour 983. 

[5] The Magistrate cannot acquit the accused merely 
because the complainant or his witnesses am absent on 
the date of hearing. (Yol 24) 1937 All 127 (129) : 38 
Cri L Jour 3G1 * (Vol 20) 193H Cal 358 (358) : 34 Cri 
L Jour 498 (DB) * (Yol 12) 1925 Oudli 306 (306) : .27 
Oudk Gas 316 : 26 Cri L Jour 204 * (’21) 22 Cri L 
Jour 312 (312) (Lah). 

[But see (Yol 17) 1930 All 795 (796) : 53 AU 39 : 
32 Cri L Jour 366.] 

[6] Complainant offering to withdraw complaint — 
Accused cannot be acquitted. (’13) 14 Cri L Jour 77 
(77) : 37 Bom 369 (DB). 

[7] Where the Court finds that it has no jurisdiction 
to try the case, the proper order to pass is one of 
discharge and not of acquittal. (’10) 11 Cri L Jour 253 
(254) : 1910 Pun Re No. 7 Cu 

[8] Once a charge is framed in a warrant-case the* 
Magistrate has no power to discharge the accused. (’03) 
1903 Pun Re No. 14 Cr, p. 35 (39) (DB) * (Vol 17) 
1930 All 795 (796) : 53 All 39 : 32 Cri h Jour 366. 

[9] Where an order dismissing the complaint or 
discharging the accused is passed and the meaning of 
the Magistrate is clear, the effect of the order is only 
that of acquittal. (’80) 5 Cal L Rep 359 (360) (DB). 

[See also (Yol 22) 1935 All 834 (835) : 36 Cvi L Jour 
912.] 

[10] Other persons tried along with the accused — 
Other persons guilty in opinion of Magistrate — Their 
case Magistrate deciding to refer under B. 349 — The 
accused must be acquitted if found not guilty. (Vol 13) 
1926 All 176 (176) : 26 Cri h Jour 1630. 

[11] No order about acquittal or conviction in judg- 
ment.— Order-sheet of even date mentioning that a 
certain person had been acquitted — Held there was a 
flagrant disregard of the mandatory provisions of the 
section. (Vol 28) 1941 Oudh 575 (576) ; 42 Cri L Jour 
633. 

[12] The Magistrate is bound to pass some sentence 
on the accused when he rqpords a verdict of guilty, 
however light the sentence may be. (Yol 21) 1934 Rang 
338 (839) : 12 Rang 419 : 36 Cri L Jour 460«(DB). 

[But see (Yol 15) 1928 Nag 188 (189) : 24 Nag L R 
110 ; 29 Cri L Jour 506.1 



[SS. 25S-260] 


[THE CODE OF] CRIMINAL PROCEDURE, 1898 


2827 


259. When the proceedings have been instituted upon complaint, and upon any day fixed for 
Absence of the hearing of the case the complainant is absent, and the offence may be lawfully 
complainant, compounded, a [or is not a cognizable offence,] the Magistrate may, in his discretion* 
notwithstanding anything hereinbefore contained, at any time before the charge has been framed, 
discharge the accused. 

[1882 — S. 259; 1872 — S. 215, Explanation.] 

[a] Inserted by the Code of Criminal Procedure (Amendment) Act, 1928 (18 [XYIII] of 1923), S. 74. 


CHAPTER XXII. 

Of Summary Trials. 

Power to try summarily. 260. (l ) Notwithstanding anything contained in this Code, — 

(a) the District Magistrate, 

(b) any Magistrate of the first class specially empowered in this behalf by the a [Provincial 

Government], and 

(c) any Bench of Magistrates invested with the powers of a Magistrate of the first cla^s and 

especially empowered in this behalf by the a [Provincial Government], 
may, if he or they think fit, try in a summary way all or any of the following offences : 

(a) offences not punishable with death, transportation or imprisonment for a term exceeding 
six months ; 


SECTION 259 —SYNOPSIS. 

1. Scope and applicability. 

2. “Instituted upon complaint.” 

3. “The offence may be lawfully compounded, or 
is not a cognizable offence.” 

4. “May in his discretion.” 

5. “At any time before the charge is framed.” 

6. Discharge the accused. 

1. Scope and applicability. — [1] This section 
provides only for discharge of accused. (Yol 21) 1934 
All 840 (341) : 56 All 750 : 36 Cri L Jour 65. 

[2] Accused can be discharged on the ground that 
complainant is absent on date of hearing only under 
this section, provided other conditions for its applicabi- 
lity are fulfilled, (Vol 4) 1917 Cal 525 (525) : 17 Cri L 
Jour 193 (DB) $ (’91) 1891 All WN 116 (116.) 

[See also (Vol 10) 1923 Cal 403 (404) (DB)] . 

2. “Instituted upon complaint.” — [1] Procee- 
dings not mstituted uppn complaint — Magistrate can- 
not invoke provisions of this, section for discharging 
accused on ground of absence of prosecuting officer on 
date of hearing. (Yol 14) 1927 Oudh 352 (352) : 28 Cri 
L Jour 816. 

3. “The offence may be lawfully compounded, 
or is not a cognizable offence.” — [1] Offence 
neither compoundable nor non-eognizable — Section does 
not apply. (Vol 30) 1943 All 9 (9) : 44 Cri L Jour 196 : 
ILR (1943) All 31 * (Vol 11) 1924 Lah 627 (627) : 25 
Cri L Jour 87 (DB) * (Yol 22) 1935 Bom 76 (78) : 59 
Bom 171 : 36 Cri L Jour 483. 

[2] Several offences charged against accused — All of 
them should be compoundable or non-eognizable for 
applicability of section. (Yol 26) 1939 Bom 89 (89) ; 40 
Cri L Jour 346 (DB), 

[See (Vol 14) 1927 Oudh 352 (352); 28 Cr L J 816.] 

4. “May in his discretion,” — [1] Under this 

section. Magistrate is not bound to discharge accused on 
absence of complainant on date of hearing. (Yol 13) 1926 
Bom 178 (179) : 27 Cri L Jour 491 (DB). : 

[2] Section confers discretion on Magistrate to dis- 
charge accused in circumstances specified in it, (Yol 28) 
31941 Rang 202 (203) : 1941 Rang L R 224 : 42 Cri L 
feur'801 * (Vol 16) 1929 Rang 14 (15) : 6 Rang 664 : 
H§Ori L Jour 345. 

§M3] -Magistrate should exercise discretion sparingly 
SHI discharge accused. See (’81) 6 Cal 523 (528) (DB). 


[4] Absence of complainant due to reasonable cause 

— Magistrate ought not to discharge accused under this 
section. (Yol 10) 1923 Cal 403 (404) (DB) * (’ll) 12 
Cri L Jour 184 (1S4) (Sind). 

5. “At any time before the charge is framed.” 

— [1] Complainant absents himself after charge is 
framed— Magistrate cannot discharge accused on ground 
of absence of complainant. (Vol 12) 1925 Oudh 306 
(306) : 27 Oudh Cas 316 : 26 Cri L Jour 264 * (Yol 
12) 1925 Oudh 514 (314) : 26 Cri L Jour 400 (DB) * 
(Yol 20) 1933 Pesh 78 (78) : 35 Cri L Jour 170 (DB) * 
(Vol 5) 1918 Nag 76 (76) : 20 Cri L Jour 763 * (’46) 
1946-2 Mad L Jour 251 (253) : 48 Cr L J 97. 

[But see (Yol 17) 1930 Ail 795 (796) : 53 AH 39 : 
32 Cri L Jour 366.] 

[2] Magistrate must proceed [with case even in the 
absence of complainant after charge is framed. (Vol 80) 
1943 All 9 (9) : I L R (1943) All 31 : 44 Cri L Jour 
196 * (Yol 30) 1943 Sind 148 (148) : 44 Cri L Jour 
768 :ILE (1943) Kar 103 (DB) * (Yol 29) 1942 Mad 
552 (552) : 44 Cri L Jour 171 * (Yol 24) 1987 AH 127 
(129) : 38 Cri L Jour 361. (Magistrate must proceed 
with case in absence of complainant after charge is 
framed, 'unless he decides to adjourn it.)* ® (Yo[2GJ 
1983 Cal 358 (858) : 34 Cri L Jour 498 (DB) * (Yol 11): 
1924 Lah 627 (627) : 25 Cri L Jour 87. - : 

6. Discharge the accused.^— -[1] Section does not 
■ provide for acquittal of accused in absence of complain- 
ant. (Vol 30) 1943* Sind 148 (148) : 44 Cri L Jour 768 ; 
ILR (1943) Kar 103 (DB)- 

[2] Code does not provide for passing of order strik- 
ing off a case, though, such order may, pe construed and 
treated as /order. 'of discharge. (Yol 1)1914 Oudh 264 
(264) ; 17 Oudh Cas 18 S 15 Cri L Jour 280. 

- SECTION 260 - SYNOPSIS, 

1 . Scope and object of the section. 

2 Magistrates empowered to try cases summarily* 

3. “May, if he or they think fit,” 

4, Offences to which the section applies. 

T. Scope and object of the section, — [1] Object 
of this section is not to deprive accused person of any of 
the rights under Chapter XX or Chapter XXI, but only 
to shorten the record and the work of the Magistrate 
recording. lYol 26) 1939 Nag 87 (88) : I L R (1939) 
Nag 457 ; 40 Cri L Jour 846, 
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^ offences relating to weighs and measuvos under sections 261, 265 and 2 GO of the Indian 
Pena? Code ,* 

(c) hurt, nnder section 323 of the same Oodo; 

(d) theft, under sections 379. nso or 381 of the same Code, whore the value of the property 

stolen does not exceed fifty rupees : y 

(e) dishonest misappropriation of property under section iOC of the same Code, where the 

value of the property misappropriated does not exceed fifty rupees ; 

(f) receiving or retaining stolen property under section 411 of the samo Code, where the value 
of such property does not exceed fifty rupees : 

(g) assisting in the concealment or disposal of stolen property, under section 414 . of the same 
Code, where the value of such property docs not exceed fifty rupees ; 

(It,) mischief under section 427 of the same Code; 

(i) house-trespass, under section 448, and offences under sections 451, ”[433, 434], 450 and 457 
of the same Code ; 

(j) insult with intent to provoke a breach of the peace, under section 504, and criminal inti- 

midation, under section 5QG, of the same Code: 

(k) abetment of any of the foregoing offences ; 

(l) an attempt to commit any of the foregoing offences, when such attempt is an offence ; 

(m) offences under section 20 of the Cattle-trespass Act, XS71 : 


Provided that no case in which a Magistrate exercises the special powers conferred by 
section 34 shall be tried in a summary way. 


(2) When in the course of a summary trial it appears to the Magistrate or Bench that the 
case is one which is of a character which renders it undesirable that it should be tried summarily, 
the Magistrate or Bench shall recall any witnesses who may have been examined and proceed to 
re-hear the case in manner provided by this Code. 

[1882— S. 260; 1872— 8s. 222 to 224.] 

[a] Substituted, by A. O. for ‘‘Local Government.” [b] Inserted by the Amending Act, 1903 (1 [I] of 1903), 
S. 3 and Scb. II, Pfc. II. 


Section 260 (contd.) 

2. Magistrates empowered to [try cases sum- 
marily.— [1] The District Magistrate of the Civil and 
military station of Banglore has no power to try Euro- 
pean. British subjects summarily. (Vol 3) 1916 Mad 589 
(539) ; 39 Mad 942 : 16 Cri B Jour 773 (DB). 

3 “May, if he or they think fit.” — [1] Proce- 
dure under this section is inappropriate to cases of com- 
plicated or serious nature. (Vol 8) 1921 Bom 370 (371): 
23 Cri L Jour 21 (DB) © (’13) 14 Cri L Jour 105 (107): 
35 All 173. 


[2] Following cases should not be tried in a summary 
way 

(a) Cases hotly contested. (Vol 18) 1931 Mad 233 
(233) : 32 Cri L Jour 689. 


[See (Vol 26) 1939 Bah 467 (468) : I L R (1939) Bah 
221 : 41 Cri L Jour 19.] 

(b) Cases involving intricate questions of title and 
possession. (’76) 25 Suth W B Cr. 65 (66) (DB) © (1900) 
4 Cal W N 247 (249) (DB) © ( 5 12) 13 Cri B Jour 771 
(771) : 6 Sind B K 120 (DB) © (Vol 9) 1922 Pat 265 
(265, 267) : 21 Cri B Jour 374 « (Vol 9) 1922 Pat 296 
(297) : 23 Cri B Jour 440 © (Voi 10) 1923 Bang 157 
(157) : 24 Cri B Jour 929. 

[But see (Vol 13) 1926 Oudh 63 (63) : 26 Cri B Jour 
1452.] 

(c) Cases necessitating taking of lengthy evidence. 
(Vol 26) 1939 Lah 467 (468): I L B (1939) Bah 221 : 41 
Cri L Jour 19 © (’91) 1891 All W N 183 (183) © (Vol 
21) 1934 Bah 243 (245): 15 Bah 610: 35 Cr L J 1094 

[But see (Vol 14) 1927 All 1B6 (137) : 28 Cri B Jour 
140 © (’92) 1892 All W 30 (30).] 

- 1891 AUW nTbS^SS) 0 ^ ^ be “ de ' ( ’ 91) 


00 Warrant cases in which prosecution ineludef 
evidence given on commission in other presidencies. 
(Vol 26) 3939 Nag 87 (88) : 1 B R (1939) Mag 457 : 40 
Cri L Jour 8i6. 

(f) Cases in which Magistrate cannot keep in mind 
evidences of important facts. (Vol 12) 1925 Sind 284 
(284) : 19 Sind h ft 136 : 26 Cri B Jour 3026 (DB). 

(g) Serious cases where heavy sentence would be 
deserved in ease of conviction. (Vol 3) 1916 All 53 (54): 
17 Cri L Jour 413 : 38 All 506 © ( 5 93) 7 C P L R App 
Cr. 6 (8) © (’93-1900) 1893-3900 Bow Bur Bui 198 (198) 
© (*12) 33 Cri B Jour 780 (783) : C Sind B 3* 101 (DB) 
* (Vol 14) 1927 Sind 257(257): 28 Cri L Jour 959(DB). 

(h) Cases where result of trial would have further 
consequences of serious nature. (Vol 36) 1929 All 267 
(208) : 30 Cri L Jour 305 (DB) * (Vol -8) 1921 Bom 
370 (371) : 23 Cri L Jour 21 (DB). 

(i) Cases against public servants in which whole 
career of accused would depend on result of trial, (’ll) 
12 Cri L Jour 143 (144) (Lah) * (Vol 19) 1932 Lah 188 
(189) : 33 Cri L Jour 108 * (’32) 1932 Mad W N 478 
(480) 68 (’95) 1895 Eat 778 (779) (DB) * (’95) 1895 Bat 
784 (785) (DB). 

[But see (Vol 26) 1939 Lah 467 (468) : I.L E (1939! 
Lah 221 : 41 Cri L Jour 19 * (Vol 13) 1926 Oudh 63 
(63) : 26 Cri L Jour 1452 * (Vol 16) 1929 Bat 716 (717) 
: 30 Cri L Jour 869.] 

(j) Case where owner of flour mill is prosecuted foi 
public nuisance and result of trial would compel him to 
permanently close his business. (Vol 8) 1921 Bom 370 
(371) : 28 Cri L Jour 21 (DB). 

(k) Cases where Magistrate takes cognizance upon hB 

knowledge. (’76) 25 Suth W E Or. 69 (71) (DB) * (’99) 
3 Cal W N ecexxx. ' 
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Fewer to invest Bench 261, The a [Pro vincial Government] may confer on any Bench of 

of Magistrates invested Magistrates invested with the powers of a Magistrate of the second or third 
with less power . class p 0wer t 0 try summarily all or any of the following offences : 

(a) offences against the Indian Penal Code, sections 277, 278, 279, 285, 286, 289, 290, 292, 293, 
294, 323, 334, 336, 341, 352, 426, b [447 and 504] ; 

(h) offences against Municipal Acts, and the conservancy clauses of Police Acts which are 
punishable only with fine or with imprisonment for a term not exceeding one month 
c [with or without fine] ; 

(c) abetment of any of the foregoing offences ; 

(d) an attempt to commit any of the foregoing offences, when such attempt is an offence. 

[1882 — S. 261; 1872— S. 225.] 

[a] Substituted by A. 0. for “Local Government. 5 ’ [b] Substituted by the Code of Criminal Procedure 
(Amendment) Act, 1923 (18 [XVIII] of 1923), S. 75, for “and S. 447.” [c] Inserted , ibid . 


Section 260 — Note 3 (contd.) 

[1] Cases where accused is deaf and dumb. ( 5 06) 4 
Cri L Jour 444 (445) (DB) (Bom). 

[3] Mere fact that there are a number of accused per- 
sons is not conclusive reason against trying case sum- 
marily. (Vol 14) 1927 All 136 (137) :28 Cri L Jour 140. 

[But see (Vol 8) 1921 Lah 236 (236) : 22 Cr. L Jour 
145.] 

[4] Whether procedure adopted is summary or ordi- 

nary is to be seen from record, C41) 45 Cal W N 139 
(HO). „ 

4. Offences to which the section applies. — [1] 
Section applies to offences under other Acts also, pro- 
vided they are not offences punishable with death, trans- 
portation or imprisonment for a term exceeding six 
months. (’94) 1 Weir 906 (907) £ (Vol 15)1928 All 719 
(720) : 50 AH 718 : 30 Cri L Jour 214 (DB) £ (Vol 6) 
1919 Bom 173 (174) : 43 Bom 888 : 20 Cri L Jour 699 
£ (Vol 21) 1934 All 331 (332) : 35 Cri L Jour 677. 

[2] Summary procedure cannot be extended to of- 

fences not mentioned in section. (’74) 21 Suth W R Cr. 
12 (13) (DB) * (Vol 9) 1922 Pat 227 (228) : 25 Cri L 
Jour 545 £ (Vol 26) 1989 All 693 (693) : I L R (1939) 
All 931 : 41 Cri L Jour 91 £ (Vol 15) 1928 Bom 142 
(143) : 52 Bom 254 :29 Cri L Jour 492 (DB) £ (Vol 17) 
1930 Cal 711 (712) : 32 Cri L Jour 110 £ (’32) 1932 
M W N 478 (480). , , , ' - 

[3] Consent of accused will not enable Magistrate to 
try summarily offence not covered by section. (’72-92) 
1 Low Bur Bui 63 (63). 

[4] Several accused persons — One of them not triable 
summarily — Summary procedure is inapplicable to all of 
them. (’24) 25 Cri L Jour 528 (528) (DB) (Cal). 

J [6] Number of offences charged against accused 
person — He cannot be tried summarily unless all offen- 
ces are capable of being tried in summary way. (Vol 15) 
1928 Bom 142 (142): 52 Bom 254: 29 Cri L Jour 492 
pB) £ (’84) 10 Cal 408 (409) £ (’76) 25 Suth W R Cr 
5 (6) (DB). 4 , 

[6] Number of offences of receiving or retaining 
stolen property charged against accused— -To. deter- 
mine whether accused can be tried summarily, lvalue,; of 
property in respect of each offence separately and. hot 
aggregate value of property should be taken into account 
(Vol. 21) 1934 Sind 185 (186): 28 Sind B R 836: 36 Cri 
L Jour 608 (DB). 

[7] Offences mentioned in other clauses can be tried 
summarily though they do not fall within purview of 
clause (a). (’92) 1892 Rat 600 (600) (DB). , 

[8] In determining whether case relates to offence 
triable summarily, " Magistrate ' should have regard to 
allegations with which his help is sought. (’07) 11 Cal 
m N cciv (cciv) * (Vol 12) 1925 All 290 (291) : 47 All 
Mi, 28 Cri L Jour 586 * (Vol 13) 1926 Cal 1202 (1203): 
if 3 , Cal ,738: 27 Cri L Jour 1295 (DB), 

'9] Magistrate can go behind exaggerated allegation 


and try accused for offence which seems to have been 
committed. (’87) 10 All 55 (58) £ (’87) 1887 All W N 
103 (103) (D B) £ (’99) 1 Bom L R 683 (684) (DB) £ 
( ! 89) 16 Cal 715 (724) (DB) £ (Vol 20) 1933 Oudh 50 
(51): 34 Cri L Jour 547. 

[See also (Vol 14) 1927 Cal 505 (509): 28 Cri L Jour 
697 (DB).] 

[But see (’76) 25 Suth W R Cr 19 (20) (DB) £ (’78) 
2 Cai L Rep 374 (375) (DB).] 

[10] No exaggerated allegations — Magistrate should 
not ignore aggravating features of case to enable him to 
adopt summary procedure. (’98) 1898 Rat 988 (989) £ 
(’87) 1887 Pun Re No. 5 Cr. p. 9 (9) (DB) £ (’97-01) 1 
XJpn Bur Rul 75 (75) £ (Vol 16) 1929 All 349 (350): 51 
A11540: 30 Cri L Jour 686 £ (’32) 1932 Mad W N 478 
(480) £ (’07) 5 Cri L Jour 21 (22) (Lah) £ (’08) 8 Cri L 
Jour 227 (229): 36 Cal 67 (DB) £ (’13) 14 Cri L Jour 
462 (463) (Low Bur) £ (’02) 29 Cal 40a (410) (DB). 

• [See also (Vol 26) 1939 All 693 (693) : I L R (1939) 
All 931: 41 Cri L Jour 91 £(Vol,5) 1918 'Nag 150 (151): 
14 Nag L R 190: 19 Cri L Jour 1003.] 

[11] Magistrate taking cognizance- of offence on 
police report can adopt summary procedure notwith- 
standing aggravating allegations in first information 
given in police-station. (Vol 18) 1931 All 51 (52): 32 Cri 
Ii Jour 556: 53 All 218. 

[12] Police-report pointing to offence not'triable sum- 
marily and evidence also disclosing such offence — Magis- 
trate eftnnot ignore aggravating circumstances and 
proceed in regard to offence triable summarily- (Vol 21) 
1934 Lah 243 (244): 15 Lah 610: 35 Cri L Jour 1094. 

[13] Proceedings under Chapter XXXVI cannot be 
conducted in summary way, (’75) 24 Suth *W R Cr 61 
(62) (DB) £ (’93) 20 Cal 351 (352) (DB). 

[14] Accused liable to enhanced punishment by 

reason of previous convictions — Offence tried for, ,<3oyer i 
ed by section — Previous convictions .set out in eharge as 
required by S. 221. — The offeree cannot be tried suin^ 
marily (’78) 2 Weir 824 (324) £ (’72-92) 1872-92 Low 
Bur Rul. 386 (387), \ V ^ I 

? * [15] Special jurisdiction of High Court to punish 
summarily contempts of its authority is not affected by 
this Coder (Vol 18) 192& Lah l {2): 6 Lah 528: 26 Cxi 
L Jour 1409 (E B) £ ( Vol 14) 1927 Lai 610 (611) : 28 
Cri L Jotar}727 (SB) £ (Vol 13) 1026 Rang 188 (189): 4 
Rang $5V: 27 Cri L Jour 1241 (DB). 

[16] Under S. 67 of Forest Act of 1927 Magistrates 
of classes mentioned therein can try summarily offences 
of kind specified in section. Bee (’02) 1902 Pun L R No, 
128 p. 536 (537). ; 

Section 261— Note 1 , ^ 

[1] Bench of Magistrates with second or third 
powers cannot try summarily any offences except those 
mentioned in this section, (’ll) 12 Cri L Jour 383 (384): 
lUpp Bur Rul 79 £ (’74) 21 Suth W R Cr 12 (13) 
(DB). 
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Procedure for summons 262. (1) In trials under this Chapter, the procedure prescribed fc 

and warrani-cascs appli- summons-eases shall be followed in summons cases, and the procedure 
ca ° le ‘ prescribed for warrant-cases shall be followed in warrant-cases, except as 

hereinafter mentioned. 

Limit of irn- {$) No sentence of imprisonment for a term exceeding three months shall be 

pnsonment. passed in the case of any conviction under this Chapter. 

1 1882— S. 262; 1872—8. 226.] 

263. In cases where no appeal lies, the Magistrate or Bench of Magistrates need not record 
Record in cases where the evidence of the witnesses or frame a formal charge ; but he or they 
there is no appeal . shall enter in such form as the a [Provinciai Government] may direct the 
following particulars : 

(a) the serial number ; 

(b) the date of the commission of the offence ; 

(c) the date of the report or complaint ; 

(d) the name of the complainant (if any) ; 

( e) the name, parentage and residence of the accused : 


Section 261— Note 1 f conid .) 

[2] Section 48 of General Police Act, 24 fXXTV] oi! 
1859. (Corresponding toS. 34 of the General Police Act. 
5 [vl o! 1861) is a conservancy clause within the mean- 
ing of this section. (’90) 33 Mad 142 (143) (SB), 

Section 262 — Note 1 

[1] Breach of the provisions of tlie section is not a 
mere irregularity but illegality. (Vol 32) 1945 All 98 
(99): 46 Cri L Jour 539 : I L R (1945) All 131. 

1.2] The following provisions have been held to apply 
to summary trials equally with ordinary trials: — 

(a) Section 191. (’05) 2 Cri L Jour 187 (3 88) (Lab). 

(b) Section 243. ('92) 15 Mad S3 (87, 88) (DB). 

(c) Section 257. (’09) 9 Cri L -Jour 583 (584): 5 Low 
Bur Rul 20 * (’95) 3 895 Rat 768 (769). 

(d) Section 342. (Vol 27) 1940 Bom 314 (314) : 42 
Cri L Jour 71 (DB) $ (Vol 23) 1936 Oudh 16 (17) : 36 
Cri L Jour 1303: 11 Luck 461 * (Vol 22) 1935 All 217 
(219): 57 All 666: 36 Cri L Jour 1290 (DB) « (Vol 3 3) 
1926 Nag 300 (303): 27 Cri L Jour 632 : 22 Nag L R 
65 * (Vol 13) 1926 Sind 1 (2): 20 Sind h R 34 : 26 
Cri L Jour 1554 (FB) * (Vol 9) 1922 Pat 5 (6): 23 Cri 
L Jour 114 * (Vol 14) 1927 Cal 250 (252): 54 Cal 286: 
28 Cri L Jour 297 (DB). 

[But see (Vol 11) 1924 Mad 30 (30) : 46 Mad 706: 
24 Cri L Jour 847 (FB).] 

(e) Section 250. (Vol 17) 1930 Mad 929 (929): 32 Cri 
h Jour 207 * (’83) 11 Mad 142 (144) (SB). 

[3] The object of the section is to restrict the passing 
of sentences of imprisonment of considerable length 
where the right of appeal is greatly restricted. (Vol 21) 
1934 Rang 116 (317): 12 Rang' 122: 35 Cri L Jour 1413. 

[4] Accused convicted of a number of offences in a 
summary trial— Separate sentence must be passed i n 
ropeet of each offence. (Vol 21) 1934 Sind 185 (186, 187; 
28 Sind L R 336: 36 Cri L Jour 608 (DB). 

[5] Accused sentenced to imprisonment for a term of 
three months in respect of each of the separate offences 
he is convicted of— Sentences must be ordered to run 
concurrently and not consecutively. (Vol 21) 1934 Rang 
116 (117): 12 Rang 122 : 35 Cri L Jour 1413. 

[6] Case tried summarily and referred to a superior 
Magistrate under 8. 349 — Superior Magistrate not 
trying case anew — Superior Magistrate cannot pass 
sentence o! imprisonment exceeding three months. 
(Vol 19) 1932 All 507 (507, 508): 33 Cri L Jour 472. 

[7] The prohibition applies only to substantive sen- 
tences of imprisonment. (Vol 27) 1940 Rang 171 (172): 

■ 1940 Rang L R 223: 41 Cri L Jour 768. 

[8] "Where imprisonment is ordered in default of fine 


the term for which such imprisonment is ordered uiay 
exceed the limits imposed by ihe section. (Vol 30) 1943 
Sind 124 (126): 44 Cri L Jour 637 : I L R (1944) Kar 
1 (DB) * (’83) 6 All 61 (61). 

[But see {Vol 8)1921 Lab 236(286):22 Cr L J 145.] 

[9] The section does not affect the jurisdiction of a 
Magistrate to order security for keeping peace under 
S. 106. (’86) 1886 All W N 181 (181) « (’04) 1 Cri L Jour 
1054 (1055): 7 Oudli Cits 338. 

[10] Security ordered under S. 106 — The power to 
commit to prison in default of furnishing security 
under S. 123 is not affected bv this section. (’86) 1886 
All W N 181 (181) « (’04) 1 Cri L Jour 1054 (1055); 7 
Oudh Cas 338. 

[11] The section does not set any limits to the 
amount of fine that can bo imposed on the convicted 
person. (T8) 14 Cri L Jour 105 (106): 35 Ail 173. 

[12] The powei of the Magistrate to sentence the 
convicted person to solitary confinement under S. 73 of 
the Penal Code is not affected bv the section. (’83) 6 
All 83 (83). 

SECTION 263 — SYNOPSIS. 

1. Scope and applicability. 

2. “The Magistrate or Bench of Magistrates need 
not record the evidence of the witnesses. 1 * 

3. “He or they shall enter , . . particulars.” 

4. Clause (f) — Particulars of offence charged and 
proved. 

5. Clause (g) — Plea of accused and his examina- 
tion (if any). 

6. Clause (h)» — Finding and, in case ofconviction, 
brief statement of reasons therefor. 

1. Scope and applicablity. — [1] The form 
prescribed under the section will not be the only record 
of the case for all purposes. (Vol 27) 1940 Pat 272 (274): 
41 Cri L Jour 283. 

[2] The section does not dispense with tbe hearing of 
evidence. Finding based on a refusal or failure to hear 
evidence is liable to be upset. (Vol 25) 1938 Sind 70(71): 
32 Sind L R 684 : 39 Cri L Jour 474 (DB) * (T2) 13 
Cri L Jour 759 (760) : 39 Cal 931 (DB) * (’05) 2 Cri L 
Jour 187 (188) (Lah)*(T3) 14 Cri L Jour 122 (123): 
35 All 136. 

[3] The scanty provisions of the section must be 
strictly complied with and the record must be sufficient- 
ly exact and full to enable the revisional Court to say 
whether the Jaw has been complied with or not on the 
points to be recorded, , (Vol 21) 1934 Lab. 596 (597) : 15 
Lab 277 : 35 Cri L Jour 1464 * (1906) 3 Cri L Jour 
178 (180) (DB) (Cal). 
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(f) the offence complained of and the offence (if any) proved,) and in cases coming under 
clause ( d ), clause (e), clause (/) or clause (g) of sub-section (1) of section 260 the value of 
the property in respect of which the offence has been committed ; 

(g) the plea of the accused and his examination (if any) ; 

(h) the finding, and, in the case of a conviction, a brief statement of the reasons therefor ; 

'(i) the sentence or other final order ; and 

■( j) the date on which the proceedings terminated. 

[1882— S. 263; 1872— S. 227.] 

'M Substituted by A. 0. for “Bocal Government”. 


Section 263 — Note 1 ( contd.) 

iSee also (Vol 25) 1938 Sind 70 (71) : 32 Sind L R 
684 : 39 Cri L Jour 474 (DB).] 

2. “The Magistrate or Bench of Magistrates 
meed not record the evidence of the witnesses.” — 

[1] The section exempts the Magistrate or Bench of 
Magistrates holding a summary trial from recording the 
evidence of witnesses as in ordinary trials. (Val 27) 1940 
Pat 272 (274) : 41 Cri L Jour 283 © (Vol 25) 1938 
Sind 70 (71) : 32 Sind L R 684 : 39 Cri L Jour 474 
(DB) © (Vol 23) 1936 Ali 319 (319) : 37 Cri L Jour 710 
© (’06) 10 Cal W N cclxxix (cclxxix) © (Vol 14) 1927 
All 124 (124, 125) : 49 All 261: 28 Cri L Tour 97 (DB) 

© (Vol 19) 1932 Oudh 98 (98) : 7 Luck 498 : 33 Cri L 
Jour 342 © (Vol 21) 1934 Bom 157 (158) : 58 Bom 
298 : 35 Cri L Jour 841 (DB) © (Vol 22) 1935 Bang 
106 (107) : 13 Rang 225 : 36 Cri L Jour 892 (DB) 

'■© (Vol 14) 1927 Oudh 42 (43) : 28 Cri L Jour 76. 

[But see (*36) 37 Cri L Jour 292 (292) (Nag) © 
(Vol 9) 1922 Pat 5 (6, 7) : 23 Cri L Jour 114 © (Vol 15) 
1928 Mad 928 (928) : 29 Cri L Jour 584. (Court trying 
-case summarily is not relieved of the duty of making a 
precise record of the evidence adduced before it).] 

[2] In cases of importance, Magistrates held would 
do well to record the evidence. (Vol 23) 1936 Sind 40 

' (40) : 37 Cri L Jour 455 (DB) © (’91) 14 Mad 223 (224) 
(DB). v . 

[3] Evidence recorded will not , form part of the 
record. (Vol 23) 1936 Sind 40 (40) ; 37 Cri L Jour 455 
(DB). 

[4] Where a case is likely to be adjourned to a long * 
date, the Magistrate ought to take notes of the evidence. 
{Vol 18) 1931 Bom 142 (143)! : 32 Cri L Jour 276 (DB). 

{See also (Vol29) 1942 Mad 669 (670) : 44 Cri L 
Jour 85.] 

[5] Notes of evidence do not form part of the record 
— The notes can be destroyed by the Magistrate at his 
option. (Vol 14) 1927 Ali 124 (124, 125) : 49 All 261 : 

: 28 Cri L Jour 97 (DB) © (Vol 14) 1927 All 480 (481) : 

49 All 562 : 28 Cri L Jour 442 © (Vol 21) 1934 Bom 
157 (168) : 58 Bom 298 : 35 Cri L Jour 841 (DB) 

*© (Vol 22) 1935 Rang 106 (107) : 13 Rang 225 : 36 Cri 
L Jour 892 (DB) © (Vol 14) 1927 Oudh 42 (43) : 28 Cri 
. L Jour 76 © (Vol 12) 1925 Sind 284 (284) ; 19 Sind L 
RT36 : 26 Cri L Jour 1026 (DB). 

[ But see (Vol X) 1921 Cal 165 (165, 166) : 48 Cal 
280 i 22 Cri L Jo#* 462 (DB) * (Vol 13) 1926 Nag 79 

' r “ r [6) failure of the 1 ' Magistrate* to sign the memo- 
of evidence, assuming that the Magistrate* is 
bound to make such memorandum, is not by itself ' 
sufficient to . vitiate the trial and conviction. (Vol 27) 
1940, Pat : 

1 3. “He or they sfeald ewter... particulars.” — [1] - 
T The section by implication, dispenses with thereeorgmg . ,v: 
of a judgment in the form laid down by S. 367. (Vol v) 
1920 All 79 (80) f 21 CriTi Jour 449. ; - / > 1 > : ; 

£2] The- »rebord prescribed must be prepared 
pulously afid.carefully and mnst be complete i«* all ^ ' 


© (’06) 4 Cri L Jour 40 (41) (Low Bur) © (’99) 21 Ail 
189 (192). 

[3] Lumping together in the same column all the 
particulars is not proper. (*22) 23 Cri L Jour 161 (162) 

[4] The record must he prepared at the time of the 
trial; its preparation after the close of the trial is not 
sufficient (’95) 15 Mad 83 (87) (DB). 

[5] Presiding officer of the Court cannot depute a 
clerk to prepare the record except in cases where he 
is authorised to use the services of an officer appointed 
for the purpose under S. 265, sub-s. (2) (’83) 6 Mad 
396 (399) (DB). 

[6] The failure of the Magistrate to prepare the 
record as required will not by itself justify the quashing 
of the conviction unless it has caused prejudice or 
occasioned failure of justice. (Vol 27) 1940 Pat 272 
(273) : 41 Cri L Jour 283. 

[7] The register prepared under the section forms 
part of the record and under S. 548 the accused is 
entitled to copies of it if he applies for them. (TO) 11 
Gji L Jour 17 (18) : 1909 Pun Re No 9 Or, 

4. Clause (f) — Particulars of offence charged 
and proved. — . [1] The accused is entitled to know 
clearly the offence with which he is charged to the same ' 
extent as in ordinary trials. {’82)1882 All W N 59 (59). 

tSee (Vol 26) 1939 Nag 87 (88) : II R (1939) Nag . 
457 : 40 Cri L Jour 846.] 

[2] The specification of the offence in the record 
should be sufficiently full and clear to give the accused 
sufficient notice of what he is charged with and what he 
has to meet. (’82) 1882 All W N 59 (59) © (’12) 13 Cri 
L Jour 224 (224) (DB). 

[3] Principles which regulate the framing of charges 

in warrant cases apply to the particulars to be recorded 
under this section. (1912) 13 Cri L Jour 224 (224) , 
(DB) (Cal). . r • \ 

[4] The mere mention of the section under which the : 
accused is charged is not enough. (’03-04) 2 LoW 

Bui 43 (44) © (’06) 4 Cri L Jour 40 (41) (Low ^ ^ 

[5] The prohibition of misjoinder, of oha|g^»; 

to summary trials — The record must :show that ■ mere;, 
was no misjoinder. (*12) 13 Cri L Jour 224 (&24): 
(DB) (Cal). * -.'.V- 

.[6] Where &ee aevbral accused the offences;* 
charged against es^ lbotdd be distinctly stated (’03-04) 
2 LowBprRul 43 (44)« ^ . - - ,v ' , 

„ ! [7] :5f^:hb^3n;^4nrioning' value of proper tywher A 
' confer (a) to (g) of sub-section (I)-;: 

of & 960 tsr to make it clear that: the, ofience was ope- 
whieh cbuld be tried fit a summary way. (Vol 6} t^lt 
All M' {B4U .21 28'© (’06)10 

ccsxxiii{<mxxiy} © (Vol 9) 1922 Pat 227 (228) : 25 ^ 
X» Jonr 545. ; r 

Defect of Jurisdiction by reason of th» j 
excaShng RS. 50 in value — Case 

** ^ (g) — Plea of accused and his exa~ 

•[1] The accused must be examined; 






Eesordinappecur 264-. (1) In every case Wed siunmaKly 

abk oases. which an appeal lies, such faa£ isfca to or 


i'.y a aiagistrate or Bench it. 
Bench shail, before passing 


Section 263 — Note 5 (contd.) 

under S. 8-12 vikU a vic\v to i-mblehim io explain .my 
sircnicsfcuti.es appearing against } > j n t a flat’ llm case mi" 
the prowntion has been closed and before tho aiiuu'iM 
i- called on to enter upon his defence. (Vol 25) 13.‘S.s 
Sind TO (73) : 3*2 Sind L R 684 : 39 Cri L June JT-I 
(DB) * (Vol 23) 1936 Oudh 16 (17) : 11 Lro-.U 461 : 3c. 
Cri L Jo or 1303* (Vol 13) 1926 Nag 300 (BOO, 301) : 22 
Nil" L E 65: 27 Cri L Jour 032 * (Vol 9) 1922 L’al 206 
(297) : 23 Cri D Jour J40 * (Vol 8) 1921 Pat H (i3) : 6 
put L Jour 174 : 22 Cri L Jonr 4-27 (DU) * (YoHB) 
1926 Sind 1 (2) : 20 Sind 3 j R 31 f 20 Ori !j Join' 1551 
(FB) * (Vol 1) 1914 C.ii 663 (06 3) : -II Cal 713 : IS Cri 
L Jonr 190 (DU) * (Vol 9) 1922 Lab 45 (47) : 23 Cri i. 
Jonr 154. 

[2] Court if! bomtfl to examine the accused under 
S. 342 whether the trial is of summons- eases or of 
warrant-eases. (Vol 27) 1910 Bom 314 (314, 315) : 42 
Cri L Jour 71 (DB) * (Vol 28) 1936 Oudh 36 (171 : 36 
Cri L Jour 1803 : 13 Luck -161 * (Vol 22) 1935 All 237 
(218) : 36 Cri L Jonr 1290 : 57 All 666 (DP.) * (Vol 22) 
1985 Sind 193 (198): 30 Cri Tj Jonr 1484 (Dli) (Warrant- 
ease.) * (Vol 21) 1934 Lab 90 (90) : 15 Lah 60 : 35 Cri 
L Jonr 1391. (Summons-case.) * (Vol IS) 1981 Lah 358 
(154): 32 Cri L Jour 708. (Do.)* (’30) 31 Cri L Jour 613 
(614) (Cal). (Do.) * (Vol 14) 1927 Pat 369 (370) : 6 Pat 
504 : 2K Cn L Join' 1037 (DB). (Do) * (Vol 9) 1922 Pat 
266 (297) : 23 Cri L Jonr 440. (Do.)* (Vol 1) 1914 Cal 
663 (663): 41 Cal 743: 3 5 Cri L Jonr 190 (DB). (Warrant- 
ease.) 

[But see (Vol 11) 1924 Mad 30 (81) : 46 Mad 766: 2 1 
Cri L Jour 847 (KI5). (Summons-eatso.)* (’93 1900) 1.398- 
1900 Low Bur Kul 638.] 

[3] Tlio words ‘‘if any” in the clause dors not make 
it optional with tho Court to apply the provisions of 
S. 342 to summary trials. (Vo! 24) 3937 Nag 67 (67) : 
I L It (1937) N:i" 228 : 88 Cri L Jour 351 * (Vol 18) 

1926 Nag 300 (300) : 22 Nag L It 65 : 27 Cri T. .four 
632 * (Vol 13) 1926 Sind 1 (2): 20 Sind L R 34: 26 Cri 
L Jour 1554 (KB)* (Vol 22) 1935 All 217 (219) : 57 All 
666 : 36 Cri L Jour 1290 (DB). 

[4] The words “if any” cover cases where the accused 
pleads guilty or owing to tho weakness of tlio prosecution 
evidence the accused can he acquitted without his being 
examined under S. 342. (Vol 24) 1937 Nag 67 (f>7): 
ILB (1937) Nag 228: 38 Cri L .Tour 354* (Vol 13) 3920 
Sind 1 (2): 20 Sind L R 34: 26 Cri L Jour 1554 (KB)* 
(Vol 13) 1926 Nag 300 (300) : 22 Nag L R 65 : 27 Cri 
L Jour 632. 

(See (Vol 27) 1940 Bom 314 (315) ; 42 Cri L Jonr 
71 (DB).] 

[5] Examination of the accused need not be recorded 
in tho manner laid down in S. 364. (Vol 23) 1936 Oudh 
16 (17) : 11 Luck 461 : 36 Cri L Jonr 1303 * (Vol 34) 

1927 Pat 369 (370) : 6 Pat 504 : 28 Cri L Jour 1037 
(DB) * (Vol 22) 1935 Sind 193 (193): 36 CriL Jour 1484. 

[6] Failure to record the particulars of the examina- 
tion is only an irregularity covered by S. 537 and does 
not vitiate the trial where the accused has not been pre- 
judiced. (Vol 22) 1935 AU 217 (219) : 36 Cri L Jour 
1290 : 57 All 666 (DB). 

6. Clause (h)— Finding and, in case of convic- 
tion, brief statement of reasons therefor. — [1] Finding 
one of conviction — Record must contain a brief state- 
ment of the reasons for conviction. (Vol 27) 1940 All 
195 (195) : 41 Cri L Jour- 498 * (Vol 26) 1939 Oudh 37 
. (38) : 40 Cri L Jour 141 : 14. Luck 325 * (Vol 24) 1937 
Mad 480 (480) : 38 Cri L Jour 581 * (Vol 14) 1927 Nag 
260 (251) : 28 Cri L Jour 495 * (Vol 19) 1932 Oudh 98 
■(98) : 7 Luck 498 : 33 Cri L Jour 342 * (Vol 7) 1920 


Pul 13* (38.-.) : 2L ;Ti L .bur 6',6 {DPI* (Vol SO) 1925 
Put 56 (56) : 28 Cri D Jour si I * (\ nl 151 192* Mud 197 
(197) : '-'I Mud .MS : 29 (Vi 1, Jour 207 * ('791 1*79 
Pur. Re No. 6 Cr. 11 (■ 1. 12) (DR)* (’05) 9 Cal W NT 
d\j. v (h\ul * (’*15) * Dili 19-5 (107. 198) (DU). 

(2 j Tih- shi humid ‘i! -tniy iv in 1 mm'. (Vol 26) 

1989 Oudh 87 (Jis;: 10 Cri it *i uur \ 'll: 3 t buck 1125 * 
{No! 7) 1920 Ml 79 (stri : 2i Cvi li .iour M2 * (’99) 21 
AU 189 (192). 

(:>| Tin* bro\ify ni Rhih'umnT mm l not hunt tc 
obsi. lints. (Vol 26) HKtO Oudh 07 (8s; : 10 (hi b Jour 
3 U : 1 i buck 525 * (-‘Hi) 21 Nil 1*9 (192). 

[Ij Tin) ,MUionu*»d utii-fc l.n sudicinit, to enable n 
Court of revision h> jihIyi* whether tin lu\v* i r Court, had 
sufficient material before It- lor onuviof iir; tho licensed. 
(Vol 13) 1922 Oiuih 297 (2991 : 21 Ori h Jour 9L6 * 
(’On) 2 Ori Ij Jour I >75 i570) : 2* how liar Uul 5 ►!< djl) 
12 Cri h Jour 2 SO yiso) (Low bur) ►!« (*09) 10 Cri L 
Jour 2 10 (210) : 2 Sind h U J (Mi)* (Vol 2) 1915 
Sind 58 (58) : 1 6 Ori h Jour 712* : 9 Sind h U SO (l>n) 

*('12) 15 Cri Ij Jour 70s (700) ( Ml) * (\ o! 3 6) 1929 

3 juh 57S (579) : 10 hah 251:20 On h Jour s77 *(Vol 
10) 1025 Tvriul 1H5 (!X6):40 Mad 255:2 1 On h Jour SJ 
*(Vol5) 19JS hit 4X1 (ds;>) : 19 Cri hJu„v 719* (’SI) 

0 Cal 579 (5 SO, 5sl) (l>15) *,(’9 i) IS bom 07 (98).'(1>11)* 
(1000) 27 Ca! -ISO (151) (Vol 15) L92S Ml 266 

(267) : 29 Cri h Jour 2t>5 *(Vol 19) 1952 Oudh 9S (0s): 

7 Luck 49X : 55 Ori h Jour 542 *£■* (Nhl 21) 1951 jjah 
596 (597) : 15 Luh 277 : 5> Cri L Jour MOh 

[Sfld also (Vol 27) 10 10 All 195 (195): i 1 Cr h J 408.3 

[5] TJicf rtiismiM mu.it rofor hru'fly to th<* o\ idfuro in* 
support of the oonoluriious of Iho Court. COO) 10 Cul 
W N 1 ‘ulxxix Hk\ix)>P(’ 99) 2! All 189 (100) ® (Vol 
17) 1950 hall 481 (482) : 52 Cvi J«mr 50 * (1000-02} l 
Low !>ur Kul 45 (46)* (Vol 22) 1955 Sind 144 (114): 57 
Ori h Jour 715 (Dli), 

[.Sffti (Vol 38) 1951 3?om 142 (1 15) ; 52 Cri h Jour 
276 (1;L).] 

[Sec also (Vol 29) 3 912 j\Iud 669 (670) : 44 Cri h Jour 
H 5)/J 

j.0) Mowly saying “I !*.*iiovo the* prorooufion” is not 
enough. (Vi 4 21) 1954 l;ah 590 (5i)8) : 15 irah 277 ; 55 
Cri h Jour 3461. 

[7 j KoiuMoiis for <»)nvh'ti<»u not properly rouonh-d — r Phc' 
Court of revision it‘<4in«jf doubt to tho yuilt of the 
accused — Held , benefit of doubt nniht k° to/ tho accused* 
(Vol 18) 1981 3 jail 85 (»h); 52 Cri h ,hm 582. 

[8] Omission to briefly record reasons for finding is a. 
more irregularity curable under B. 587 where there is 
dear evidence justifying the conviction. (Vol 12) 1925 
Bom 188 (189) : 2(5 Ori L Jour 46(5 (DU). 

[9] Reasons for conviction not recorded — Matter going 
up before. Court of revision — Lower Court cannot send 
any written statement of reasons for its decision for the 
consideration of the Court of revision. (’05) 9 Cal W N 
Ixxv (IxxvL). 

[10J No reasons need bo recorded for an acquittal, (Vol 
29) 1942 Kind 52 (52): 48>Cri L Jour 478 ; I Tj It (1941) 
Ear 545 (1>U) 4* ( 7 06) » Cri L Jour 488 (480) (Low Bur), 

[11] No reasons need bo recorded for a sentence, (Vol 
27) 1940 Nag 264 (205) : 41 Cri L Jour 644. 

Section 264 — Note 1 

[1] The judgment ought to embody the. substance o£ 
the evidence adduced on boih sides, (Vol 11) 1924 
Oudh 167 (167) : 24 Cri L Jour 484 * (*09) 9 Cri L Jo m 
28 (23) : 4 Low Bur Ru! 888 * (Vol 15) 1928 Bom 438 
(483) : 29 Cri L Jour 3005 (DB) * (Vol 21) 1984 Oudh 
177 (178) : 85 Cri L Jour 677. 

[2] The sub, stance of every separate deposition need 
not be rennrri^ — *-* J ' 
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ence, record judgment embodying the substance of the evidence and also the particulars 
tioned in section 263. 

( 2 ) Such judgment shall be the only record in cases coming within this section. 

[1882 — S. 264; 1872—S. 228.] 

265. ( 1 ) Records made under section 263 and judgments recorded under section 264 shall be 
inguage of record written by the presiding officer, either in English or in the language of the 
judgment . Court, or, if the Court to which such presiding officer is immediately sub- 

nate so directs, in such officer’s mother-tongue. 

( 2 ) The a [Provineial Government] may authorize any Bench of Magistrates empowered to 
nch may be authorized try offences summarily to prepare the aforesaid record or judgment 
iploy clerk. by means of an officer appointed in this behalf by the Court to which 

Bench is immediately subordinate, and the record or judgment so prepared shall be signed 
aeh member of such Bench present taking part in the proceedings. 

( 8 ) If no such authorization be given, the record prepared by a member of the Bench and 
ed as aforesaid shall be the proper record. 

( 4 ) If the Bench differ in opinion, any dissentient member may write a separate judgment. 

[1882 — S. 265; 1872— Ss. 229, 230.] 

J Substituted by A. O. for “Local Government.” 


on 264 — Note 1 (contd.) 

whole need be given. ( Vol 16) 1929 Oudh 151 (152): 
ri L Jour 557. 

ut see (’09) 9 Cri L Jour 23 (23) : 4 Low Bur Bui 

1 It is not sufficient compliance with the law to 
that “the witnesses for the prosecution support - the 
ment of the complainant” and “the statement of the 
jsBes examined by the accused is .very conflicting’ \ 
11) 1924 Oudh 167 (167) : 24 Cri L Jour 484. 

] A mere statement of the facts which the evidence 
rtain witnesses is considered to have proved is not 
lent, (’09) 9 Cri L Jour 23 (23) ; 4 Low Bur Bui 

] The substance must be stated plainly and must 
:>e left to be deduced by inference. (Yol 15) 1928 
433 (433) : 29 Cri L Jour 1005 (DB). 

1 The substance of the evidence should be so recor- 
ds to enable the appellate Court to judge if there are 
ient materials for the decision. (’09) 9 Cri L Jour 
S3) ; 4 Low Bur Bui 338 ft (Vol 16) 1929 Oudh 151 
: 30 Cri L Jour 557. 

.ut see (Yol 18) 1931 Mad 233 (233) : 32 Cri L 
689).] 

| The failure to set forth the substance of the evi- 
a is fatal to the case. (Yol 15) 1928 Bom 433 (433) 
Ori L Jour 1005 (DB). (It prejudices accused as it 
mts proper disposal of appeal.) ft (’74) 1874 Pun Be 
1 Or, p. 2 (3) (DB) ft (>82) 1882 All W N 178 (179). 
ut see (’78) 1 All 680 (682) (DB).] 

] The Magistrate need not record the substance of 
vidence in the case of acquittal. (Vol 29) 1942 Sind 
»2) ; 43 Cri L Jour 473 : I L R (1941) Bar 545 

] This sub-section dispenses with the recording- of ■ 
evidence of witnesses in cases coming under this 
m. (Yol 14) 1927 All 124 (124, 125): 49 All 281 : 
ri L Jour 97 (DB) ft (Yol 14) 1927 Bom 426 (428) : 
Jri L Jour 587 ft (’05) 2 Cri L Jour 375 (376} : 3 
Bur Bui 3 ft (Yol 12) 1925 Sind 284 (284) s 19. 
L B 136 : 26 Cri L Jour 1026 (DB) ft (Yol 18} 
Mad 233 (233) ; 32 CM L Jour 689 (DB)ft (Ybl 21) 
Bom 157 (158); 58 Bom 298:35 CM L Jour 841 (DB). 

sfee (Vcd 8)1921 Cat 165 (165) : 48 fed $89 * M 
j Jour 462 (DB).] V ■ ' ' 

0], fX!iis ^ ejQEeMStL v w : 1 ' joa '■ (2) is 

the a ehs^ge is not necessary > in ■ 


respect of cases under this section. (Yol 13) 1926 Lah. 
301 (301, 302): 7 Lah 303 : 27 Cri L Jour 639 ft (Vol 
12) 1925 Oudh 722 (722): 26 Cri L Jour 1334. 

[But see (Vol 11) 1924 Cal 63 (64): 25 Cri L Jour 
1270(DB).] 

[11] Evidence of witnesses recorded or rough notes of 
evidence taken by Court cannot form part of the record 
in view of the express provision of sub-s. (2). (Vol 23) 
1936 Sind 40 (40): 37 Cri L Jour 455 (DB) ft (Vol 12}. 
1925 Sind 284 (284): 19 Sind L B 136 s 26 Cri L Jour 
1026 (DB) ft (Vol 31) 1944 Mad 168 (169): 45 Cri L' 
Jour 524. 

[12] The appellate Court cannot travel beyond the 
judgment to any other material in order to test the sub- 
stance of the evidence forming part of the judgment.(Vol 
15) 1928 Mad 597 (597, 598): 29 Cri L Jour 625. 

[13] The appellate Court is not prohibited from look- 
ing at the complaint as it is hot excluded from the record 
of the case. (Vol 31) 1944 Mad 168 (169) : 45 Cri L- 
Jour 524i 

Section 265 — Note 1 

[1] The preparation of record is the duty of the 
Magistrate himself and he cannot depute a clerk to do 
it. (’83) 6 Mad 396 (399) (DB). 

[2] A record or judgment prepared by the Chairman 

of the Bench in the absence of the other Magistrates is 
not valid inlaw, even though the others may have 
"concurred in the decision. (Yol 15) 1928 Mad 1172 
(1173) : 52 Mad 237 : 29 Cri L Jour 978, ; : 

[3] Where one of the three membem ofa Sench try^ 
ing a case summarily merely initials the judgment, he 
cannot be held to have “signed” the judgment as requi- 
red hy the section. (Yol 17)1930 Mad 867 : (868) : 54 

- Mad 252 y ■. , - 

[4] The 'signature should be made with a pen and 
not with A stamp. (’83) 6 Mad 396 (398) (DB.) 

[5^ The fact that the record or judgment has been 
written and signed by the Chairman of a Bench does 
! not dispense With the signatures of the other members 
of tie Bench. (Vol 17) 1980 Mad 187 {187, 188) :,6S 
Mad 165 : Si Gri t Jour 715 (DB). 

- r»J A copy of the judgment wherein is given the 
; signature of only the Chairman of the Bench, is in- 
correct and defective, (Yol 17) 1930 Mad , 867 (868) " ; 
54 Mad 252 ; 32 Cri L Jour 430. 
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r SS. 268 — 26S 


CHAPTER XXIII. 

Of Trials before High Courts and Courts of Session. 

A. — Preliminary . 

2 86. In this Chapter, except in sections 270 and 307, and in Chapter XV LIT, the ex pres 
“High Court ” '‘High Court” a [means a High Court within the meaning 13 of the Governmen 
defined. India Act, 1935, and includes such other Courts as t3ie Provincial Govcrnr 

may by notification in the Official Gazette], declare to be High Courts for the purposes of 
Chapter Hand of chapter xvill]. 

[1882 — S. 266.] 

[a] Substituted by A. 0. for ''means a High Court of Judicature, established under the Indian High Courts 
1861, or the Government of India Act. 1915, and includes the Chief Court of Oudh, the Court of Juc 
Commissioner of Sind, and such other Courts as the Governor* General in Council may by notification in 
Gazette of India.” [b] See the Government of India Act, 1935, S. 219. [c] fuse rtcd by the Cot 

Criminal Procedure (Amendment) Act, 1923 (18 [XVIII] of 1923), S. 76. 

Trials before High 267. All trials under this Chapter before a High Court shall be 

Com t to be by jury . jury, 

and, notwithstanding anything herein contained, in ail criminal cases transferred to a I 
Court under this Code or under the Letters Patent of any High Court established under the Inc 
High Courts Act, 1801, a [or the Government of India Act, l‘)35,j b [or fcho Government of India. 
1985], the trial may, if the High Court so directs, be by jury. 

[1882 — S. 267.] 

[a] Inserted by the Amending Act, 1916 (13 [XIII] of 1916), 8. 2 and Schedule, [b] Inserted by A. 0. 

Trials before Court of Sessio?i 268. All trials before a Court of Session shall bo either by ji 

to be by jury, or with assessors. or with the aid of assessors. 

[1882 — S. 268; 1872-S. 232; 1861— S. 324.] 

Provincial Amendment. 

PUNJAB. 

For the purpose of trials under the Punjab Public Safety Ordinance, I94G (No. XIV of 1946), 8. 268 

deemed to have been omitted; see S. 94 (2) of that Ordinance. 1 19-11-1946,; 

Section 266 —Note 1 

[1] A High Court exercising; original criminal juris- 
diction is not a Sessions Court within the, meaning of 
the Code. (Vol 19) 1932 Cal 867 (868) : 59 Cal 124s : 

34 Cri L lour 107. 

[2] In the trial of sessions cases, the Judicial Com- 
missioner’s Court of Sind is detuned to be a High Court 
to the extent prescribed in this section. (Vol 26) 1939 
Rind 209 (218) : 41 Cri L Jour 28 : I L R (1940) Kar 
249 (DB) « (Vol 12) 1925 Kind 249 (249) : 3 9 Snul 
L R 309 : 26 Cri L Jour 562 (FB). 

[3] When a Judicial Commissioner in a sessions 
trial disagrees with the verdict of the jury, the proce- 
dure to be adopted is that of a High Court as provided 
in H. 305 of this chapter and the Judge has no power of 
reference under S. 307. (Vol 15) 1928 Sind 149 (352, 

157, 161} : 22 Sind L R 349 : 29 Cri L Jour 945 (PR). 

* (Vol 3 2) 1925 Sind 34 (35) : 25 Cri L Jour 428. 

[4] The Gmrt of a Judicial Commissioner, as tor 
example, of Hind, is a High Court only for the purposes 
o i Chap* xxiii (and of Chap, xviii) and remains a Ses- 
sions Court for other purposes notwithstanding 8. 266 
and an appeal lies under S. 438 of the Code from the 
decision of a Judge of that Court in a Hussions trial. 

(Vol 26) 1939 Sind 209 (211) : [ h H (1940) Kar 249 : 

41 Cri L Jour 28 (DB) & (Vol 12) 3923 Hind 249 (230 
to 252) : 19 Hind L R 309 : 26 Cri L Jour 562 (FB). 

[5] Trial by Judge of Hind Chief Court exercising 
Sessions jurisdiction — Appeal and revision lie to Chief 
Court. (Vol 31) 1944 Sind 65 (66) : 45 Cri L Jour 505 ; 

I L R (1944) Kar 239 (DB). 

Section 267 — Note 1 

[1] No man here has an inalienable right to be tried 
by jury as in England. C69) 11 Suth W R Cr 29 (29, 30) 

(FB). (Trial by jury is a mode of trial prescribed by 
fthe Legislature in certain cases.) 


f2j Trial by jury is only a creation of statute. ( 
19 Rom 749 (762) (DR). 

i3j Any repugnancy in thu verdict is not in il 
sufficient to justify ilia quashing of a cominiion bs 
on such verdict. (Vol 1)1914 Gal 886 (SS7) : 41 
754 : 3 5 Cri L .lour 402 (DB). 

Section 268 — Note 1 
[1 j lr. flu* absence of a nolUicatiim under S. 
trials before Hussions Courts must be with the. ak 
assessors. (Vol 23) 1936 Cal 527 (528) : 5s Cri B J 
212 : I R K (1937) 3 Cal 306 (DU) * (’90) 1896 I 
Re No. 11 Cr, p. 29 (32) (HR). 

f2j This section as applicable to the cantonment 
Heomularabad has been modified by Notification 
200-1, dated 24th April 1929, in exercise of pov 
conferred by tlm Indian (Foreign jurisdiction) Order 
Council and gives a Sessions Judge the discretioi 
dispensing with jury or assessors — An additional fr 
sions Judge can also exercise such discretion. (Yi>l 
1937 \> C 119 (120) : 38 Cri la Jour 498 : 64 . 
App 148 : T h R (1937) Rom 71 1 (}> 0). 

[3j Sessions Judge cun commence a trial only a. 
choosing the requisite number of assessors and contii 
it and give a finding or sentence only if one out of th 
at least was present throughout the trial. Finding 
sentence in contravention of these requisites will not 
one bv r a Court of competent jurisdiction. (’98) 21 
106 (107) (FB) * (’94) 1894 All W N 207 (207) (I 

* (’02) C Cal W N 715 (716) (DR) & (’12) 13 Cri 
Jour 473 (473, 474) (Mad) * (’91) 15 Bom 514 (£ 
(DB) f (Vol 11) 1924 Nag 187 (187) : 20 NagL R 1' 
25 Cri L Jour 459. (Defect not curable under S. 537.] 
(’10) 11 Cri L Jour 724 (725) ; 13 Oudb Cm 337. (I 

* (’01) 24 Mad 523 (535) (8B.) (Do.) * (’01) 25 B< 
694 (696) (DB). (Do.) 

[4] It is less advantageous to an accused to be tr 
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269. ( 1 ) Th© a [Provincial Government] may, b [* * *3 by order in the Official 

j Provincial Government ?7 iay Gazette, direct that the trial of all offences, or of any particular class 
order trials before Court of of offences, before any Court of Session, shall -be by jury in any 
Session to be by jury . district, and may, 0 [* * *] revoke or alter such order, 

( 2 ) The a [Provincial Government], by like order, may also declare that, in the case of any 
district in which the trial of any offence is to be by jury, the trial of such offences shall, if the 
Judge, on application made to him or of his own motion so directs, be by jurors summoned from a 
special jury list, and may revoke or alter such order. 

( 3 ) When the accused is charged at the same trial with several offences of which some are 
and some are not triable by jury, he shall be tried by jury for such of those offences as are triable 
by jury, and by the Court of Session, with the aid of the jurors as assessors, for such of them as 
are not triable by jury. 

[1882 — S. 269; 1872— S. 238; 1801—3. 322.] 

[a] Substituted by A. 0. for “Local Government.” [b] The words “with the previous sanction of the 
Governor- General in Council” were repealed by the Devolution Act, 1920 (88 [XXXVIII] of 1920), S. 2 and 
Sch. I. [cl The words “with the like sanction” were repealed by the Repealing and Amending Act, 1927 (10 


[X] of 1927), S. 3 and Sch. II. 

Section 268 — Note 1 (contd.) 

Bom 313 (318) ; 55 Bom 576 : 32 Cri L Jour 1147 
<SB). 

[5] In eases tried by jury, the jury is the first tri- 
bunal for deciding facts aided by the Judge. (Yol 33) 
1946 P C 151 (153) : 47 Cri L Jour 905 (P C). 

[6] The jury are invested with a special status and 
given special powers and the ultimate responsibility for 
all decisions within their sphere is meant to be theirs 
alone. (Vol 27) 1940 Nag 17 (19) : 41 Cri L Jour 289 : 
ILR (1940) Nag 394 (FB). (Per Nivogi and Bose 
J J. in Order of Reference). 

[7] The assessors are only to assist the Judge and 
take no part in the judgment. The Judge is the sole 
Judge of law and fact and the responsibility for the de- 
cision rests only with him. (Vol 27) 1940 Nag 17 (19) i 
41 Cri L Jour 289 : ILR (1940) Nag 394 (FB) # 
(Yol 33) 1946 P C 151 (153) : 47 Cri L Jour 905 

(f c). , ■ 

[8] An assessor does not form an essential part of 

the Sessions Court. (Vol 26) 1089 Lah 475 (477) I L R 
(1939) Lah 243 ; 41 Cri h Jour 55 # ( r 01) 24 Mad 
523 (538) (SB). / ,. r . V. 1 ,. ' , 

~ [9] In the absence of a specific prohibition, an objec- 
tion that could not be uphek! regarding a juror would 
be ruled out In the case of an assessor. (Yol 26) 1939 
Lah 475 (476, 477) : I L R (1939) Lah 243 : 41 Cri L 
•Jour 55 (DB). 

[10] In trials by jury, the Judge is bound to sum up 
the whole case to the jury and record their verdict 
^(S. 297) , while in trials with the aid of assessors, the 
Judge may sum up the case and should record their 
opinion (S. 309). (’71) 7 Beng L R 63 (67, 68) (DB). 

[11] Court has no jurisdiction to record , material 
evidence after the discharge of the assessors. (’93) 15 All 
13$ (136, 137) (DB). . 

• [12] The assessors form part of the Court. (Vol 8) 
1921 ‘All 284 (285) i 43 All 125 1 32 i Cri L Jour 127 
0B) * (*93) 15 All 136 (136, 137) (DB) * f 6) 3 Cri 
% Jour 42 (43) (DB) fCal). 

SECTION 269— SYNOPSIS. 

, 1. Scope, 

2» “ Trial of . , , shall be by jury in any district.” 

3. Trial for substantive ^offence read with section 
149 of the Penal Code. 

4, Or of any particular class of offences,” 

3. Charge for offences, some triable by jury and 
others with assessors — Sub-section (3). 

6. ■** $ame trial” 

7, Judgment in cases tried under sub -section (3). 

” With the aid of the jurors as assessors.” 


1. Scope [1] The section does not offend against 

S. 22 of Indian Councils Act, 1861, and is intravires of 
the Indian Legislature. (’01) 11 Cri L Jour 453 (456): 37 
Cal 467 (DB). 

[2] Section does not empower the Government to 
direct that all classes of offences not punishable with 
death shall be tried by jury before Sessions Court, and 
not by Magistrates invested with power under S. 30. 
(Yol 25) 1938 Nag 56 (58); ILR (1938) Nag 248: 39 
Cri L Jour 660. 

[3] The notifications, as issued at present by the 
Bengal Government under S. 269 (1), give rise to an 
anomaly in as much as, whereas, certain offences, are 
made triable by jury, a mere conspiracy to commit tiny 
of them is not made so triable. (Vpl 26) 1939 Cal 335 
(336, 337): 1 L B (1939) 1 Cal 511:40 Cr L J 667(DB). 

2. *; Trial of. . . v shall he by jury in any dis- 
trict.”—[l] District in a division to which a direction 
under this section has been made ceasing to be a part 
of the division— Right to trial by jury in the district 
also ceases. (’67) 8 Suth W R Cr 39 (39) (DB). 

[2] There is no prohibition against the trial being 
otherwise than by jury in a district not affected by a 
notification, under this seetion. (Yol 4) 1917 Bind 42 
(43): 18 Cri L Jour 51: 10 Sind L R 154. 

* [3] A trial in a Court of Session must, in the absence 
of a notification under this section, be with the aid of 
assessors. (Vol 23) 1936 Cal 527 (528) : 38 Cri L Jour 
212: ILR (1937) 1 Cal 306 (DB) # (Vol 6) 1919 Oudh 
193 (194): 22 Oudh Cas 130: 20 Cri L Jour 691 (DB). 

[4] Major offence charged for and tried with asses- 

sors — Assessors holding accused not guilty in respect of 
it but guilty in respect of a minor o&nee triable by juty 
and not charged — Convietioncan bA given on that opir 
nion. (Vol 8) 1921 Bom, 59 (59, fit), 01) : 45 Bom 61§~i 
22 Cri L Jour 51 (DB). • . •. v," . 

[5] Charge for, offenoetmble by iury—Jury can find 

accused guilty of minor offence triable by assessors 
though there is no charge. (Vol 13) 1926 Bom 184 (135): 
27 Cri L Jour 650. (DB). « 

v V;£6J Offeree 1 hot triable by jury tried by them— Trial 
is still one by jury and appeal will lie only on a point, of 
law. (*31)1931 Mad W N 129 (129, 130)*(*03) 26 Mad 
24 Bn (247«, 248tt) (DB). (Per Bhashy&m Iyengar, J.) 

* (’79) 4 Cal L Rep 405 (409, 410) (DB). (Judge cannot 
treat verdict of jury as opinion of assessors.) & (’98) 25 
Cal 555 (557) (DB.) (Do.) 

[7] The trial of an offence which would In . the ordi- 
nary course be by jury in a particular district, - may be 
transferred to another district where it would be held 
with the aid of assessors only* (Vol 22) 1935 Sind 145 
(180): 28 Bind L R 397; 36 Cri L Jour 1161. 
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be, ler* 


2 7 CD In every trial before* :i Court 0 / Session the prosecution 
iJial’ be corducfced by a Public IVodoeutor. 

[1SS2—8. 210; 2872—8. 235; 1801- -8. 800.] 

•Oofliwimc&nicnl of Proceeding* 


Trial before Court of Session to 
be conducted by Public Prosecutor. 




CommenccmcvJ ( J ) When the Court is ready to vommonce the trial, the accused 

of triaL shall appear or be brought before it, and the charge shall ho road out in Court 


Section 269 (contd. ) 

3. Trial for substantive offence read with sec- 
tion 149 of the Penal Code. — [1] A person <- barged 
with an offence triable by jury and an offence under 
S. 149, should bo tried by the Judge with ihr* aid of 
assessors. (Vol 20) 1988 All 328 (129): 34 Cri L Jour 
441: 55 All 08. 

[See however (Vol 13) 3 926 Pat 253 (254): 5 Pat 
28b: 27 Cri L Jour 512 (DP).] 

4. “Or of any particular class of offences.” — [1] 

A notification withdrawing an order for trial by jury 
previously notified in respect of certain offenders whoso 
case is pending before a Court is not incompetent. 
(1900) 23 Mad G32 (035): 2 Weir 831 (DB). 

5. Charge for offences, some triable by jury 
and others with assessors — Sub-section (3). — [1] 
Under this sub-section, the jury should themselves act 
as assessors in respect of the offences triable with the 
aid of assessors. (Vol 15) 1928 Mad 275 (270) : 29 Chi L 
Jour 351 « (Vol 24) 1937 Pat 662 (004): 39 Cri L Jour 
156 (DB). (This system is faulty as leading to unsatis- 
factory and anomalous results.) 

[2J A joint trial for different offences, some of which 
are and others are not triable bv jury, is not illegal. 
(Vol 2) 1913 Mad 1036 (1037): Lt> Cri L Jour 717 (DB). 

[3] The procedure at the trial for offences triable by 
jury and those with assessors is tin* same up to the. point 
of summing up. (’09) 10 Cn 1. Jour 30 (31) : 33 Horn 
423 (DB). 

[4] Where the charge to the jury Ls combined with 
the summing up to the jurors as assessors, the Judge 
should clearly explain to tlx? jurors the double capacity 
of jurors and assessors m which they are acting. (’02) 2 
Weir 334 (334) (DB). 

[5] The Judge should not take the verdict of the jury 
as jurors in respect of the offences triable by jurors as 
assessors. (’08) 7 Cri L Jour 236 (238) (Bom). 

[6] If the accused does not intervene when the ver- 
dict of tho jury or the opinion of assessors is taken and 
gets the procedure .applicable to trials with the aid of 
assessors enforced, he cannot be heard to complain 
subsequently. (’09) 10 Cr L J 30(31): 33 Bom 423(DB). 

[7] Verdict given by jury in respect of the offences 
triable by jury and an opinion as assessors in respect of 
other offences— Procedure laid down in 8s. 306 and 307 
in respect of the verdict and procedure laid down in S. 
309 in respect of the opinion should be followed. (Vol 
23) 1936 Cal 527 (528) : 38 Cri L Jour 212 : X L B 
(1937) 1 Cal 300 (DB) * (Vol 39) 1932 Bom 01 (62): 33 
Cri L Jour 172 (DB) 6b (Vol 22) 1935 Bora 365 (106) : 
37 Cri L Jour 20 (DB) £ (Vol 21) 1934 All 61 (67); 35 
Cri L Jour 1349 (DB). 

[8] Jury giving verdict of not guilty in respect of 
offence triable by jury and expressing similar opinion 
as assessors in t respect of other offences— Judge dis- 
agreeing with, the opinion of assessors convicting the 
accused and making reference to High Court in respect 
of the verdict adopts the correct procedure. (Vol 19) 
1982 Bom 61 (62): 33 Cri L Jour 172 (DB). 

[9] Conviction in respeet of offences triable by jury 
sot aside— Conviction in respect of other offences tried 
(J by them as assessors need not be set aside. (Vol 23) 

A936 Oudh 164 (165, 166); 87 Cri L Jour 182: 11 Buck 
/ . '687, , : 


(10 1 Non-ohscrvu n<r of proved urn laid down in sub- 
section (3) in a yusi* i o winch it is uppllnuulo docs not 
invalidate tho trial or m;ikr it mi** oilier Bum a trial by 
jury. (’99) 23* U mu 696 (697) (DB) * (XU ) 25 Bom 6b*0 
(Oss, 689) (hi*)* 

|ll] All nff< s'cos triable h> jury — Judge adopting 
tho procedure in sub-M'i i.ion (.*») thinking lhat some of 
them arc. trialib 1 by assessors without ohjiviion being 
taken — Trial is legal by rt usnn of S. 536 (2). (Vol 2i) 
1937 Mag 50 (51): 88 Cri D Jour 830 (DB). 

[12] Tho hub- section do< s not apply io a case where 
tin* accused is only charged with an riflomus Iriahle by a 
jury but subsequently h< In found on the evidence that 
he has committed a different offence \\ Inch is triable 
with Urn aid of assessors. (Vol 18) 1926 Bom 181 (135): 
27 Cri h Jour 650 (DB). 

[13J Where out' of the licensed is charged with mur- 
der, an offence triable by jury, and the other is charged 
with conspiracy to muider, an offence triable with the 
aid of assessors, the section docs not apply arid a join! 
trial of tho two accused is bad. (Vol 25) 1988 Cal 304 
.(305): 39 Cri L Jour 02 5 (DB). 

[14] Tho sub-section dues not apply merely because 
an offence, triable by a jury is included in an offence 
triable with l ho. aid of assessors or vice versa, where 
only one of the offences is actually charged. (Vol 0) 
1919 Oudh 193 (191); 22 Oudh Oas 186: 20 Cri DJour 
(591 (DB). 

6. “Same trial.” — [1] The words “ same trial ” 
in sub-s. (8) must ho read in a distributee sense and 
cannot lie read as taking uwav the right ot appeal. (Vol 
5) 1918 Mad 821 (823, 824): ‘lK Cri J, Jour 316 (DB). 

7. Judgment in cases tried under sub-section 

(3) [1] Procedure laid d«»wn in tho sub-section follow- 

ed — Judge, stating both cases ft) the jury summed up 
eu\ oriug both charge;?— Failure to write, separate judg- 
ment held did not \i<iiife the, trial. (Vol 17) 3930 Oudh 
57 (57, 58): 4 Duck 721:* 81 Chi h Jour 599 (DB) £ 
(Vol 15) 1928 Mud 275 (275): 29 Cri L J 851. 

S. “ With the aid of the jurors as assessors.” — 

[1] Charge of distinct offences some triable by jurors 
and sonio by assessors— .A trial for latter offences with 
some of the jurors alone as assessors would bo illegal. 
(’03) 26 Mad 598 (599) (DB) * (’ll) 12 Cri L Jour 
239 (240) (DB) (Mad) * (Vol 14) 1927 Pat 3 3 (16): 6 
Vat 20H : 27 Cri L Jour 3 UK) (DB). 

Section 270 — Note 1 

[1] Public Prosecutor appointed under ft. 492 repre- 
sents Crown. in all trials before Court of Session. (’93) 
10 All 84 (86) (KB). 

[2] Private prosecutor has no position in litigation* 
(Vol 11) 1924 Pat 283 (284): 2 Pat 708; 25 Cri D Jour 
446 (DB). 

[3] Section is directory and not mandatory, and due 
to Ills non-appointment absence of Public Prosecutor at 
the beginning of trial in only irregularity curable by ft. 
537 of the Code. (’87) 1887 Pun Be Mo. 35 Cr,p.77 (78 
79) (DB). 

SECTION 271 — SYNOPSIS. 

1. Scope. 

2. “Commencement of proceedings.” 

3. “And the charge shall be read out in Court 
and explained to him.” 



28 37 


[ S. 271 ] [THE CODE OF] CRIMINAL PROCEDURE, 1898 

and explained to him, and he shall be asked whether he is guilty of the offence charged, or claims 
to be tried. 

Plea of (2) If the accused pleads guilty, the plea shall be recorded, and he may be 


guilty. convicted thereon. 

[1882— S. 271; 1872— S. 237; 1861— S. 362.] 

SECTION 271 — SYNOPSIS (contd.)_ ~ 

4. “He shall be asked whether he is guilty.” 

5. Alternative charges. 

6. “If the accused pleads guilty.” 

7. “Claims to be tried.” 

8. Plea must be by the accused himself. 

9. Record of the plea. 

10. Plea of guilty — When may be accepted. 

11. “Thereon” in sub-section (2). 

12. Procedure where plea of guilty is not ac- 
cepted. 

13. Plea of guilty by a co-accused. 

14. Appeal. 

1. Scope. — [1] Under this section, accused can 
plead guilty or claim to be tried or he can refuse to plead 
■which is taken to be same as claiming to be tried. 
(Vol 1) 1914 Cal 901 t(904) : 41 Cal 1272 : 15 Cri L 
Jour 460. 

2. “Commencement of proceedings.” — [1] 
Offence punishable with death or transportation for life 
— Trial only commences when case is proceeded with in 
Sessions Court. (Vol 25) 1938 Sind 9 (11) : 39 Cri L 
Jour 294 : 32 Sind L R 129 (DB). 

3. “And the charge shall be read out in Court 
and explained to him.” — [1] When record is prepared 
for appeal, it should be seen whether there is on record 
charge which has been read and explained to accused 
and if it is absent reason therefor should be as- 
certained. (Vol 7) 1920 All 72 (72, 73) : 21 Cri L Jour 
410 £ (’88) 1888 Rat 386 (386) (DB). 

[See also (Vol 22) 1935 Oudh 241 (243) : 36 Cri L 
Jour 477.] 

[2] Mere reading out of charge is not enough; it 
should be explained to accused. (’01) 3 Bom I* R 489 
(496) (DB) £ (’86) 9. Mad 61 (60) (DB) * (’80) 5 Cal 826 
(827) (DB) *(’06)- 4 Cri B Jour 046 $51, 352) : 30 Bom 
611 (DB) £ (Vol 4) 1917 Oudh 862 (366, 867) : 18 Cri 
L Jour 742 : , 20 Oudh Cas 186 (DB) £ (Vol 10) 1923 
All 285 (286), : 25 Cri L Jour 592 £ (Vol 6) 1919 Upp 
Bur 23 (28) : 3 Upp Bur Rul 137 ; 20 Cri L Jour 540 
#(’86) 2 Weir 389 (339) (D&). 

[3] Deaf and dumb person convicted of offence with- 
out communicating with him charge against him — > 
Conviction set aside. (’70) 6 Mad H C R App vii (vii). 

[4] Accused defended by counsel and charge read out 
— Counsel does not object — Omission to explain is 
only irregularity if it has not caused prejudice to 
accused, and is cured by S. 537. (’84) 8 Bom 200 (212) 
(DB) £ (’86) 1886 Rat 229 (236) (DB). 

[5] Before reading out charge Judge should scru- 
tinize it for amendment, before accused is called on to 
plead thereto. (Vol 32) 1945 Bah 1 (3) : 46 Cri B Jour 
648 (DB) £(Vol 32) 1945 Bah 286 (290) : 47 Cri B 
Jour 269 (FB) £ (Vol 6) 1918 Mad 821 (822) ; 18 Cri B 
Tour 346 (DB). 

[6] Two sets of accused persons committed by two 
lifferent Magistrates . to same Court of Session on 
identical charges in respect, of same offences— Judge can 
reframe charge and charge all accused together to stand 
their trial jointly. (Vol 32) 1945 Bah 286 (289) : 47 Cri 
B Jornr 209 (FBV 

4. “He shall be asked whether he is guilty.” 
—[IJ Conviction cannot' be supported where accused 
has ndt-beeh'asked whether he is guilty or claims fo be 
fried; (*05) 9Cal W N Ixxvi (lxxvi) (DB). 


[2] Accused person should not be encouraged to plead 
in hope of receiving lenient punishment. (Vol 3) 1916 
Upp Bur 1 (1) : 17 Cri L Jour 402 : 2 Upp Bur 
Rul 113. 

[3] If, before commencement of proceedings, Judge, 
considers that there is no evidence to warrant commit- 
ment, he should refer case to High Court for quashing 
commitment under S. 215. (’01) 5 Cal W N 411 (413) 
(DB). 

[4] Objection as to jurisdiction of Court to try case 
should be taken before plea is taken and jury sworn. 
(’71) 1 Beng LROCr. 15 (31) (DB) * (’68) 1 Beng B 
R O *Cr 1 (7) (SB) £ (1862-63) 1 Mad H C R 31 
(36) (DB). 

5. Alternative charges. — [1] Accused should 
never be called on 4o plead in alternative but only 
separately as to each of heads of charge. (’87) 1887 Rat 
327 (327). 

6. “If the accused pleads guilty.” — [1] To 
see whether accused has pleaded guilty or not, whole 
and not part of his statement should be considered. 
(Vol 5) 1918 All 353 (354) : 40 All 119 : 19 Cri L Jour 
174 £ (’94) 21 Cal 955 (976) (DB) £ (’85) 11 Cal 410 
(412) (DB) £ (’86) 9 Mad 61 (63) (DB) £ (’ll) 12 Cri B 
Jour 142 (142) (DB) (Mad) £ (’32) 33 Cri B Jour 570 
(571) (Lah). 

[2] Accused person cannot 3 be judged in criminal 
case by how he pleads or fails to plead in proceedings 
(Vol 11) 1924 All 299 (300) : ,46 All 64 : 25 Cri B Jour 
327 £ (’ll) 12 Cri L Jour 585 (587) : 36 Mad 457 (SB). 

[3] Judge should see whether or not man under- 
stood what charge was in order to ascertain what 
he meant by his plea of guilty. (’98) 1898 All W N 16 
(16) (DB). 

[4] Accused instead of pleading guilty in words of 
section makes rambling statement more or less admitt- 
ing guilt — Judge should record plea of not guilty and 
proceed to try case in ordinary way. (’08) 7 Cri L Jour 
295 (296) (DB) (All). 

[5] Informal admission as to guilt does not amounf 
to formal plea of guilty and such admission has nol 
same binding effect as plea of guilty. (Vol 23) 1936 Cal 
292 (293) : 37 Cri L Jour 818 (DB). 

[6] Plea of guilty must admit each and every fm 
necessary to constitute offence. (’84) 2 Weir 336 (336 
337) 9 (’06) 3 Cri L Jour 337 (338) (DB) (Bom) .£. (’78 
25 Suth W R Or 23 (23) (DB) £ (’70) 2 N W P 1 
479 (480) £ (’90) 14 Bom 564 (566) (DB)., / , 

[7j Accused cannot be' sai& io have pleaded guilt? 
from following statements — x 

(a) That he committed bffeaoe under, grave an< 
sudden "provocation (’85) 11 Qal 410 (412) (DB) £ (’91 
1891 Bat 532 (532, 533) (DB) £ p67) 8 Suth W R C 
38 ($8, 39) (DB) £ (’99-01) 1 ’tfpp Bur Rul 76 (76). .. 

(b) That he was put to instant fear of death by Qt 
accused. (’86) 9 Mad 61 (63) (DB). 

(c) That he acted while under epileptic fits. (’94 
1894 Rat 698 (698) (DB). 

(d) That he acted in struggle arising from, fact t 

deceased having first attacked him. (’80) 5 Cal 82 
(828) (DB). - 1 

(e) That he presented false petition unthinking! 
without intention to injure. (’81) 7 Cal 96 (97) (DB). : 

(f) That he caused death but was not punishable i 
act committed outside British India* (’83) 1883 Pi 
Re No. 22 Cr, p, 49 (50) (DB)* 
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Section 271 — Note 6 ( con Id. > 

fS"J After accused hurt cl;un»ed to in* Lien rou vi- 
sional statement unde h\ him at tin* end of trial k tmf 
pica of guilt on which Judge rati t-osujet him wflitml 
inking verdict ot juiv. (’66) 2 WVir 331 (385) {'n't) 

2 Cn'L .Jour COO (610) (015) (Bom). 

19] thse of expressions like “Your honour will plea-e 
pardon the fault; in future, no such thing will happen” 
irt not an huairo mating statement. (’32s 1 8 Cri D J<m‘* 
62 (03) (1)15) (Cal). 

[10] Flea in statement whin!) if accepted I»\ four! 
amounts to waiver on part of accused, of Inal in whmh 
confession might be utilised in evidence. (Vol 21) J 95 ( 
Pat 380 (334) : 35 On L .lour 1322 (DB). 

7. “Claims to be tried."’— | 1 j R!o:i nt nut guilty 
amounts to claim to he tried. (Vnl t) i 4 j t Pul 001 (004): 
41 Ca! 1072 : 33 Cri D .lour 4(50 £■< (Vol IS) 1981 Cal 
341 (343) : 58 Cnl 121 I : 32 Cri h Jour 667 (DB). 

[2J Accused claims to he tried or makes plea amount- 
ing to such pica — Court should regularly try accused 
and cannot convict him on confession before committing 
Magistrate. (’86) 188(5 All W N 22 (23), 

[3] Accused claims to he tried or makes pica amount- 
ing to such plea — There should he formal trial by jurv 
or with aid of assessors. (’78) 5 NWNIC K 110 (1 12) 
* (’Off) 2 Cri L Jour 609 (610) (Dll) (Bom) * (’07) ti 
Cri L Jour 424 (425) (D B) (Bom), 

[4] Accused, claiming to ho tried, pleads that his act. 
comes under general exceptions in Penal Code — Ho 
must plead them specifically. (Vol 2) 1015 Cal 773 (77 k) 

: 16 Cri L Jour 561 (FU) * (Vol 9) 1922 Lab 1 (20) * 
3 Lab 144 : 23 Cri L .lour 513 (DB) * (’04) 1 Cri L 
J "" r ,i 2 ’ < 427 ' 42H ) (All) *{’10)11 Cvi LJour ;17 j 

: Ali 451 (!>B) * C* G > mG na aao (-SM, 

231) (DbJ, 

I 5 j. Court can consider whether evidence proves satis- 
factorily that accused comes within exception (Vo! 1(0 
392;] All 327 (328) : 45 All 329 : 21 Cri h Mu- 225 

^ 12 Cri L Jom ‘ 18 (I>Ii) (Mad) * (>12) 

13 Cri L Jour 905 (911) (DB) (Cal). ‘ 

. M Bight of private defence not pleaded Court find- 
ing on evidence that accused acted in his rHif of 
defence, must take cognizance of same. (Vol 23) 
1936 Rang 3 (2) : 37 Cri L Jour 293 >J< (Vol Ji) t <>/ / 

Mi t C H L tT C °, J * (V " 1 U ) 1921 A|| 

694 (694) : 25 On L Jour 472 * (’82) 11 Cal D R *>w 

(233, 234) (DB) * (’97) 1 Cal \V N 513 (547) {DIM. 

. 8. Plea must be by the accused himself m 

Accused should plead by Ins own month and not by \,U 
pleader. ( 04) 1 Cri L .lour 9H9 (939) (DB) (Bom) * 
(1900) 3 Bom L B 751 (752) (DB). (PloL offiy',* 
p eader appointed by Court to defend accused on cWl. 
ox murder is not binding on accused.) * 

A^ utie >. ,sI 7 uM not plead by p li ' aapi ' 

such pleader has been permitted by Court to appear 
*? P kc « _ o£ jee used. (Vol 13) J93G Bom S> IB (222) ; r,0 
Bom 2o0 : 27 Cri L Jour 440 (DB). 

[3] Admission from counsel should not be taben for 
( v ol 7) 1920 All 99 (101) : 21 Cri h Jour 777 
(DB) * (’72) 17 Huth W K Cr. 49 (it)) fni*) * Bool 
1890 Pun Be No. 2 Cr, p. 3 ( 5 ) (i)B ] ( ’ ( ° 0) 


(DB) *7-10) 11 r f ? ri T L Jo To 38 /° {m) : 30 A]l 540 

1917 Bom 220 (221) : is Cri L Jour 699 (DB) ^ 4) 
■ 12] Court w not bound to decide whether statemonf 

.’SKSSaf (DB).° f eUUty “ lrue “ fake - t' 91 ) 1891 
' £3] Whole of statement made by prisoner should be 


ic, t»i i ini m 1 1'> w’»i it, i.-j d \)\ ,i ,i {'.<{)) % 0al 

l s -9i J 1”U m.i'i* III Bn .1 .CM un krio mi to Couvfc 

Biif 4 ’Enc:t i u f.i — I? ’uhi, 11 , should!^ 
made Hi «h( ri’ngi.'ii'N if ; inn j-}*n !• ,{j 

' < ( , l‘*-r nt . liiliy Umuki M t > r.iki m d.'wn in form ot 

-jm^li.m c iii l :r'*'W('r uml 1:1 fMic' vi.rti u <M liv uuuusetl 
{'{):'>) o Bmu I. il 9iiti ( Bali >! (DIB 

: '5i Stun {hand m**.- m iu« .1 *•••■ I - 1 - ;mi S-** imN OouH^ 
,’houltl he m nit;, .nuc ! h* “.Mir” (if I cud ,i.*i ir^fc record 

i»' whiif li.ipjM u - u* < ut (nil II. i 92 i l ;ti 257 (‘>S8l * 
2"> Bn 1. Juiv t-lV H- IB. “ h 

10. Pica at guilty -- When nm\ be accepted 

!■ lieu *4 yuih,* n>*»\ in :ut“p;nl ir> Ruuri, . ni( i 

ui'cu^cti ui!!\ hr c* itiv ’i-rru : h» riu't wiih*»'U rn;iUi*r “oiri'f 
hriorc a '.*•< v,r <»i i’fiS) 20 Surh \\ R (k- gwga 

( fb) d' (Vi. i 21) 19:; f Ik.( :-() : .15 (Vi ' l w 

1822 (DISI 

[ 2 ' (kiurt uni ’ 1 ct>n iuci win Bur :ic.*um\ 1 l^isi fully 
muicrsiond nature <0 chan’c r « » iiiuch in* pl**:uls guilty. 
(Vol 22) 1935 Rang 49 (51) : 12 Ran' Old : 8G lid L 
Jour :YM\ i I >1'). 

18, WImsv by ucc*‘ptin;', pica of ymiM tiuro would 
he s(mt«‘iinM)f ih’uih, thr pica of :mJf\ riinuhl nut lie 
acccptod. (1900) 25 Mad 131 iI5t) ( DID (Vol 35) 
1928 Cal 775 {77(V* : :>D (hi 1. Jour 5Us ( DR) * (\’ 0 i ^ 
1917 Bom 220 (221) : Is (hi B Jmr 009 (DB) »s (’061 
:! Cri L Jour JWT (588) (Dll) (Bom) * (’ur,) ;{ Cri h 
Jour i8() (si) : 19(15 Rim lie No. 5 t (\\ (DU) ^ (Vol 21) 
1984 Sind 204 (205) : 28 Sin.l h B 527 : 30 Cri h Jour 
324 (DD). 

I4j In murder oaso tmlm; CmiR i,t baTHlh’d that 
accused knew the meaning of pica of guilty. Uit*- ploa 
should not be accepted but ni:v rlumld ho fried Mpw:ml- 
Iv where accused is ignoj :mt per.’im. ( 15) 16 Cri B Jour 
357 (357) (DB) (Nug) * (Vol if) 1922 Ml 260 (267) ; 24 
Cri R Jour 609 (DR) ('97-R.HU) 1 Cpp Bur Uul 7s 
(79) (’05) 2 Cat D Jour !h», (Ih«) (DB) >T< (Vol R>\ 

1925 All 617 (617, 648) : 26 Cri 1. Amu 1816 (DR) (Vol 
12) 1025 Sind l ss (189) : 17 Sind h 11 268 : 26 Ori h 
Jour 177 (I> V»> * ('96) 2* Cri U Jour 317 (318) 
(Kathiawar) ►P( , i U}) 8 Cri L Jour 837 (33^) (DB) (Rom). 

15; Accused per *oti does not picul to it Taction ot 
erimiiutl statute hut to fact, nllcged that devlose oth nee 
under that seel ion, (Vol 2) 1915 (hi 153 (155): 15 Cri 
!i Jo nr 703 (DID * IV..1 18) 1926 Uh 466 (106): 7 Lah 
859 : 27 (Vi Jour 907 (DB) « (\nl J9) 1932 Bah 868 
(364) t 33 Cri U Jour 646 ►£« {\oI 6) 1919 Bnm 160 
(160) : 43 Bom 812 : 20 (Vi h Jour CHI (DB) * (Vol 17) 
1930 Bom 176 (176) : 31 Cri L Jour 926 (DB). 

|6i ijf'jt of guilty cannot he accepted when offence 
has not been committed in eve of law, (Vol 15) 1928 
huh 827 (K2K) : 29 Uri U Jour 6t5 « (’08) 8 Cri U Jour 
421 (421) (Mad). 

[7j Phia ftl guilty eunnnt U* iu*ca'pf(*d when offence 
was not correctly stated to a<amrtid. (’93*1900) 1893- 
1900 Dow Bur Hal 828 (2*28). 

1 8 j Cireumstumss of each care should he examined 
to see whether plea of guilty is one which should be 
acted upon. (Vol 10) 1923 Nag 251 (25 1) : 24 Cri L 
Jour 570 (DB). 

(9{ if at later stage of proceeding accused pleads 
guilty. Court can record the pica and convict 
accused on such plea. (Vol 21) 1934 Rut 33U (334) : 35 
Cri X, Jour 1822 (DB). 

11 “Thereon'* in Sub-section (2)— fljlf accused 
makes plea amounting to a claim to ho tried before 
Bessions Judge, he cannot Iks convicted on confession 
made before comnuttirig Magistrate, (’10) 2 N W R H 
C R 479 (480) * (’72-92) 1872-1892 Low lJur Rul 497 
(497). 

(2] Accused must not be convicted of different 
offence of which he did not plead guilty and for 
which he wag not tried* (’93) 2 Weir 335 (335, 333) 
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272 . If the accused refuses to, or does not, plead, or if he claims to be tried, the Court shall 
Refusal to plead or claim proceed to choose jurors or assessors as hereinafter directed and to 
to be tried* try the case : 

Provided that, subject to the right of objection hereinafter mentioned, the same jury may 
Trial by saine jury or assessors try, or the same assessors may aid in the trial of, as many 
of several offenders in succession , accused persons successively as the Court thinks fit. 

[1882 — S. 272; 1872— Ss. 238, 265; 1881— Ss. 347, 363.] 


Section 271 — Note 11 (contd.) 
ft (’38) 1888 Rat 413 (413) (DB). 

[3] Accused charged of murder but Court finding 
that there was no evidence under that charge, convicted 
her of offence under S. 318 of Venal Code considered 
to have been admitted bv accused — Conviction is illegal. 
(’88) 1888 Rat 886 (386) (1013). 

[4] Accused pleading guilty to cut short the procee- 
dings in the hope of getting lenient sentence is not a 
ground for departing from oidmary timft of punish- 
ment. (Vol 21) 193 1 Pat 850 (385)* 35 Cri L dour 1322 
(DB). 

12. Procedure where plea of guilty is not 
accepted. — (.1.1 Accused pleads guilty and Court does 
not accept same — Accused may be treated as if he had 
pleaded not guilty and tiial may lie proceeded with in 
ordinary way. (Vol 30) 1943 Oudh 409 (410) : 44 
Cri L Jour 775 : 19 Luck 276 (DB) ft (’09) 10 Cvi L 
Jour 484 (485, 486) (DB) (Cal) ft (Vol 1) 1914 All 558 
(558) : 16 Cri L Jour 108 ft (1900) 23 Mad 151 (158, 
154) (DB) * Vol 13 1926 All 318 (320) : 27 Cri L Jour 
449 ft (Vol 15) 1928 Cal 775 (776) : 30 Cri h Jour 508 
(DB) ft (Vol 4) 1917 Oudh 362 (366) : 18 Cri 1, Jour 
742 : 20 Oudh Cas 130 (DB). 

[See however (Vol 18) 1931 Cal 841 (343) : 58 
Cal 1214 : 32 Cri L Jour 667 (DB). 

[2] “Convicted” in this sub-section means nothing 
more than ’sentenced.’ (1900) 10 Mad L Jour 147 (158, 
159) (FB).] 

13, Plea of guilty by a co-accused — [1] Plea of 
guiltv accepted by Court — Conviction should follow 
and accused will cease to be accused person from 
that moment and section 30 of Evidence Act will 
not apply, (’95) 19 Bom 195 (197, 198) (DB) ft (’02) 
25 Mad 61 (68) : 28 Jnd App 257 (VC) ' ft (Vol 13) 1926 
All 318 (320) : 27 Cri L Jour 449 ft (1900) 1900 Pun 
Re No. 11 Or, p. 25 (27) (DB) ft (’01) 23 All 53 
(54) ft (’ll) 12 Cri Jour 479 (479) : 38 Cal 446 ft (’ll) 
12 Cri L Jour 005 (605, 606) : 1911 Pun Re No. 15 Or 
(JOB) ft (’01) 3 Bom h R 437 (438) (DB). 

[2J Plea of guilty not accepted by Court and Coma 
proceeds to trial against him — Accused dots not cease 
to be so untiL end of trial and all accused can be treated 
as being tried jointly within meaning of 8. 30. (’01) 8 
Bom L R 437 (438) (1) R) ft (’09) 10 Cri Jour 484 (486) 
(DB) (Cal) ft (Vol 2) 1915 All 221 (224) : 37 All 247 : 
16 Cri L Jour 327 (DB)ft(’13) 14 Cri L Jour 566 (567): 
3 Upp Bur Rul 370 (DB) ft (1900) 23 Mad 151 (154) 
(DB). 

[See also (Vo! 30) 1943 Oudh 409 (410) : 44 Cri 
L Jour 775 : 19 Luck 276 (PB).j 

[3] If some of accused in sessions trial plead guilty to 
charge, their conviction should be recorded then and 
there, (Vol 1) 1914 All 558 (558) : 16 Cri L Jour 
103. 

[4] Plea of guilty entered by one of co-accuscd — If 

Judge convicts accused, he should be removed from 
dock and can be called as witness against other co- 
accused. (Vol 4) 1917 Oudh 362 (366) : 18 Cri L 

Jour 742 : 20 Oudh Cas 136 (DB). 

[5] Complete sentence should be passed before calling 
accused pleading guilty in joint trial to give evidence 


against his co-accused. {Vol is) 1231 Cal 311 (344) : 
58 Cal 1214 : 32 Cri L Jour 667 (DB). 

[6] Admissibility of evidence of accused pleading 
guilty in joint, trial ought not. to be decided on narrow 
technical ground that ho had not been convicted but on 
broad ground that when he gave liis evidence he was 
not in chuige of jury and no issue lenuiined to be tried 
between him and Clown. (’02) 25 Mad 61 (68): 28 fad 
App 257 (PC). 

[7j Joint trial. A charged with murder and B with 
being accessory alter fact-— Counsel for B can insist on 
proof of murder and challenge evidence of it if A has 
pleaded guilty. (Vol 23) 1936 P C 212 (245) : 37 Cri 
L Jour 914 (PC). 

14 Appeal. — [1 1 Recording of plot) of guilty in a 
case where accused is represented by Counsel — A accu- 
sed in appeal denying the plea and challenging the 
correctness of the recording — The counsel and nut tin 
party should tile an affidavit tor showing Unit 
then; was no such plea. (’96) 19 Mad 209 (210) 
(DB). 

[2 j Conviction on plea ol guilty— Notice to show cause 
why sentence should not be enhanced — Accused cannot 
go behind the plea or withdraw' it. (Vol 16 1929 Cal 
747 (749,751) : 56 Cal 1145 ; 30 Cri L Jour 1038 (DB). 
(Mukherjea, J., contra,), 

[See however (Vol 22) 1935 Rang 49 (5o) : 12 
Rang 616 : 36 Cri L Jour 336 (DB). 

Section 272 — Note 1 

[1] Pica of ’’not guilty” is not recognised by Code, 
though such plea if made, will be considered as amount- 
ing to “claim to be tried.” (Vol 1) 1914 Cal 901 (90 4); 
41 Cal 1072 : 15 Cri L Jour 460. 

[2J Accused put upon trial pleaded “not guilty” to 
charge or claimed to be tried— Be can lime trial pro- 
ceeded with. (’69) 2 Bong L R 23 (21) (KB) ft (’04) 1 
Cri Ij Jour 772 (773) (DB) (Bom). 

f Bj Accused curuMt be released without trial on 
ground that there is no case against him. (’81) 1881 All 
W N 60 (60) (DB). 

I4| Accused cannot be convicted without trial solely 
upon confession before committing Magistrate. (’70) 2 
N W P If C R 479(480). 

| But see (Vol 32) 1945 Bom 413 (416) (DB).] 

[5 1 Where, several persons are accused of offences in 
a case they should be tried separately except in cases 
falling within 8. 239. (’87) 9 All 452 (457). 

L6J Where the Judge proceeds with the same jury or 
assessors in the separate trials it is open to the accused 
to ask for a second jury but the Judge has the discre- 
tion to grant or refuse the application. (Vol 13) 1920 
All 334 (335, 336) ; 48 All 325 : 27 Cri L Jour 445. 

[7] Same jury may try or same assessors may aid in 
trial of any number of accused persons in a case only 
one after other and not simultaneously. (Vol 18) 1931 
Cal 709 (709, 710) : 32 Cri L Jour 1233 (DB). 

[8] Where there are number of accused persona in a 
case a simultaneous trial is an illegality not curable by 
8. 537 of the Code. (Vol 8) 1921 Low Bur 51 (55) : 11 
Low Bur Rul 73 ; 23 Cri L Jour 49 ft (’81) 6 Cal 96 
(99) (DB). 
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273o (1) In trials before the High Court, when it appears to t.lio High Court, at any time 
Entry on unsustainable before the commencement of the trial of Aio person, charged, that any 
charges, . charge or any portion thereof is clearly unsustaLnaolo, the Judge may 

make on the charge an entry to that effect. 

(2) Such entry shall have the effect of staying proceedings upon uho charge or portion of 
Effect of entry. the charge, as the case may be. 

[1882— S. 278.] 

C. — Choosing a Jury. 

Number of jury . 274. (l) In trials before the High Court the jury sin ill consist of nine persons. 

(2) In trials by jury before the Court of Session the jury shall consist of such uneven 
number, not being less than a [five] or more than nine, as the ^Jh'ON mcial v-toverninont], by 
order applicable to any particular district or to any particular class of oilonecs in that district, 
may direct : 

c [Provided that, where any accused person is charged with an off eneo punishable with death, 
the jury shall consist of not less than seven persons and, if practicable, of nine persons.] 

[1SS2 — S. 274; 1872— S, 230; 1861— S. 327.] 

[a] Substituted by the Criminal Law Amendment Act, 1928 (12 [Nil] of 3923), 8. 18, for '‘three.” [b] 

Substituted by A. 0. for ‘‘Local Government.” [c] Inserted by Act (32 [XII] of 1928). »S. 13. 

a [275* (1 ) In a trial by jury before the High Court or Court of Session of a person who has 
Jury for trial of European and been found under the provisions of this Code to be an European 
Indian British subjects and others. 0 r Indian British subject, a majority of the jury shall, if such 


Section 273 — Note 1 

[1] The section is intended to provide a short and 
effective way by which charges which have no merits 
may be disposed of. (Yo 1G) 1929 Cal 756 (7C(D : 57 
Cal 1042 : 31 Cri L Jour 50b (FB). 

[2] The special power is only conferred on flic High 
Courts. (Yol 16) 1929 Cal 756 (760) : 57 Cal 1012 : 81 
Cri L Jour 506 (FB). 

[8] The special power cannot be exercised by Ses- 
sions Judges. (VoL 22) 1985 Nag 202 (204) : 31 Nag L 
R 360 ; 86 Cri L Jour 1389. 

[4] Where the Court is of opinion that no offence is 
made out, it is its dutv to stay proceedings. (Yol 29) 
1942 Bom 212 (213, 214) : 43 Cri L Jour 773 : ILR 
(1942) Bom 534 © (’94) 21 Cal 97 (99). 

[5] Judge should not take into his own hands the 
functions of the jury unless the charge is clearly unsus- 
tainable. (Yol 16) 1929 Cal 756 (761) : 57 Cal 1042 :31 
Cri L Jour 506 (FB). 

[6] An entry made under the section lias not the 
effect of an acquittal. The accused may again bo tried 
for the same offence. (Yol 19) 1932 Sind 157 (159) : 2G 
Bind L R 407 : 34 Cri L Jour 14. 

Section 274 — Note I 

[1] A trial by a jury consisting of a larger number of 
men than is authorized by the section is a nullity. 
(Yol 31) 1944 Bom 17 (18) : 45 Cri L Jour 270 (DB) © 
(’04) 1 Cri L Jour 43 (44) : 20 All 211 (DB). 

[2] A trial by a jury consisting of a smaller number 
of men than that required by law is without jurisdiction. 
(Yol 30) 1943 Cal 515 (519) : 44 Cri L Jour 483 : I L 
R (1943) 1 Cal 522 (DB). 

[3] Where a lesser number of persons than ought to 
be summoned under S. 326 is summoned, and some of 
them do not attend, with the result that seven persons 
are empanelled, it cannot be said that it is impracti- 
cable to get a jury of nine, and consequently the tribu- 
nal is not one legally constituted. (Yol 15) 1928 Cal 645 
(645, 646) : 55 Cal 794:29 Cri L Jour 927 (DB) © 
(Yol 17) 1930 Cal 716 (717) (DB). 

[4] Where only fourteen persons were summoned 
but eleven of them were present out of whom only seven 
wove empanelled and it was not shown that it was not 
practicable to get nine persons, it was held that the jury 


was illegally nousiituh'd and the trial bad (Yol 17) 19SQ 
Cal 60 (61)’ : 56 Cal 1154 : 8! Cti U Jour 877 (DB) 

\Sec also (Yol 80) 1918 C,d 5!5 (519) : 44 Cri L 
Jour 483 : r Ti U (1918) i Cal 522 (Dll ),) 

[5] Where eighteen prrwuu at re .summoned out of 
whom only eight attended arid consequently only & jury 
of seven was empanelled, n» was held ilmi. the proceed- 
ings were not winded. (Yol 81) ID I! Cal 249 (250) ; 4$ 
Cri L Jour 181 (DB) ©(Yol 22) !9,r> Cai 407 (411); 
62 Cai 900 : 80 Cri D Jour 914 (8 f J) © (Yol 18) 1931 
Cal 261 (262) : 32 Cri L Jour 1*7 (S IS) 

also (Vol 32) 1945 Cal 467 (168) : 1 L R (1944) 
2 Cal 805 (I) B). | 

[But see (Vnl I*) 1981 Cal 798 (795) : 5s Cal 1272; 
33 Cri (1 Jour (29 (MS).] 

[6] Where out oi ‘‘ighfeen pn-.'iuis summoned only 
nine were present and l.be Judge elmse seven jurors by 
lot and did not attempt to empanel the remaining two 
although no objection was taken to (hem, it was hold 
that the trial was vitiated ah initio. (Yoi 30) 1943 Cal 
515 (518, 519) : 14 Cri L Jour 188 ; 1 L R (1943) 1 
Cal 522 (DB) 

17 1 When/ there is nothing oil the record to show 
whether the trial Court considered the practicability ol 
having nine jurors, the High Court on appeal ought to 
proceed on the assumption that the < rial in the low 
Court took place in full accordance with the require- 
ments of law. (Yol 32) 1915 Cul 4 67 (4(58, 469) :ILB 
(1941) 2 Cal 305 (DB) © (Vol 27) 1940 \* C 176 (178): 
37 lnd App 836 : 1 UR (1940) Bah 612 : I L R (1940) 
Kar (DC) 802 : 41 Cri L Jour ,s7t (J»C) © (Vol 22) 1935 
Cal 407 (43 J) : 86 Cri L Jour DU: 62 Cal 900 (SB). 
(Dissenting from (Vol 18) 1931 Cal 793 : 58 Cal 1272: 
33 Cri L Jour 129 (DB)). 

[See however (Vol 30) 1913 Cal 515 (519) : 44 Cri 
L Jour 483 : 1 L R (1943) 3, Cul 522 (DB). (Choosing) 
nine jurors practicable — Only seven chosen — Defect 
held not curable — i ’resumption of regularity of official 
acts cannot be invoked.)] 

Section 275 — Note 1 

[1] Claim to be tided as Indian British subject 
mentioned intis. 528- A and 528-ii in different from 
claim to bo tried by majority of Indian Jury. (Vol 12) 
1925 Cul 384 (387) : 51 Cul 960 : 26 (wi T. .w ' 



Css. 275-276] 


[THE CODE OF] CRIMINAL PROCEDURE, 1898 


2841 


person before the first juror is called and accepted so requires, consist, in the case of an European 
British subject, of persons who are Europeans or Americans and, in the case of an Indian British 
subject, of Indians. 

(2) In any such trial by jury of a person who has been found under the provisions of this 
Code to he an European (other than an European British subject) or an American, a majority of 
the jury shall, if practicable and if such European or American before the first juror is called and 
accepted so requires, consist of persons who are Europeans or Americans.] 

[1882— S. 275; 1872— S. 241; 1861— S. 825.] 

[a] Substituted by the Criminal Law Amendment Act, 1928 (12 [XII] of 1928), S. 14. 


276. The jurors shall he chosen by lot from the persons summoned to act as such in such 
Jurors to be chosen by lot . manner as the High Court may from time to time by rule direct': 

Provided that — 


first, pending the issue under this section of rules for any Court the practice now prevailing 
Existing practice maintained ; i n such Court in respect to the choosing of jurors shall be followed ; 

secondly , in case of a deficiency of persona summoned, the number of jurors required may, 
persons not summoned with the leave of the Court, be chosen from such other persons as may he 
when eligible ; present ; 

thirdly , a [in a trial before any High Court in the town which is the usual place of sitting of 
trial before special jurors . suc h High Court] — 

(a) if the accused person is charged with having committed an offence punishable with 
death, or 


(b) if in any other case a Judge of the High Court so directs, 
the jurors shall be chosen from the special jury list hereinafter prescribed; and 

fourthly , in any district for which the b [Provincial Government] has declared that the trial 
of certain offences may be by special jury, the jurors shall, in any case in which the Judge so 
directs, be chosen from the special jury list prescribed in section S25. 

[1882— S. 276; 1872— S. 240; 1861— S. 342.] 

[a] Substituted by the Code of Criminal Procedure (Amendment) Act, 1923 (18 [XVIII] of 1923), S. 77, for 
“in the Presidency Towns.*’ [b] Substituted by A. 0. for “Local Government.” 


Section 275— Note 1 (cantd,) , 

[2] A claim to be tried under this section can validly 
be made whether the complainant and the accused are 
both European or Indian British subjects, or one is an 
European and the other an Indian British subject. 
(Vol 22) 1935 Rang 67 (68) : 13 Rang 104 : 36 Cxi L 
Jour 595 (FB). 

[3] There is no provision that the jurors should be 
eo-, religionists with the accused. (1865) 1 Suth W R Cr 
2 (2) (DB). 

[4] Europeans other than European British subjects 
or Americans, have no other special privileges than 
provided by the section or under S. 285A. (Vol 20) 1933 
■Nag 136 (147) '+ 34 Cxi L Jour 505 : 29 Nag L R 251 
(DB). 

■ [5] It is not sufficient for the accused to merely 
assert that he is an European or Indian British subject. 
He - should have been found under the provisions 
:■ Mthis Code to belong to the particular nationality, (Vol 
T2) im Oudh 469 (470) : 28 Oudh Cas 230 : 28 Cri L 
Jour 1217 t$* (Vol 16) 1929 Sind 23 (23) : 22 Sind L R 
472 : 29 Cri L Jour 721. 

[See (Vol 23) 1941 Pat 163 (164, 165).] 

[6] An “Anglo-Indian" is not an European within 
the meaning of this section. (Vol 21)1934 Pat 200(201): 
13 Pat 177 : 35 Cri L Jour 827 (DB). 

Section 276 — Note 1 

[1] Where a Judge fails to obtain a panel as prescrib- 
ed by this section, it is his duty to postpone the trial 
gntil the requisite number of jurors has been obtained 


in the manner provided by law. (Vol 24) 1937 Cal 389 
(390) : I L R (1937) 2 Cal 482 : 38 Cri L Jour 870 
(DB) « (’03) 7 Cal W N 188 (191, 192) (DB). 

[2] An accused has a right to claim to bo tried by a 
jury chosen with strict regard to all the safeguards 
provided therein to secure perfect impartiality, (Vol 14) 
1927 Cal 787 (790) : 28 Cri L Jour 889 (DB) tt (Ml) 
12 Cri L Jour 537 (539) (DB) (Oudh). 

[3] This section and the following Bs. 277, 278 and 
279 must be read together as prescribing the procedure 
for empanelling jurors. (Vol 18) 1931 Cai 793 (794) : 88 
Cal 1272 : 33 Cri L Jour 129 (DB) * (Vol 20) 1933 All 
941 (946) : 56 All 210 : 35 Cri L Jour 888 (DB). 

[4] The section deals with the general nature of the 
procedure and the details of that procedure are given in 
sections 277, 278 and 279. (Vol 16) 1928 Cai 83 (87) : 
55 Cal 371 : 29 Cri L Jour 437 (FB). (Per Mukerji, J.) 

[5] Court deciding to chose' from persons present — 
As each person is called the accused should be ashed, if 
he has objection to the person and decide any objection 
— Until deficiency is made up the procedure should ba 
adopted, (Vol 15) 1928 Cal 83 (85, 86) : 55 Cal 371 : 29 
Cri L Jour 437 (FB). ((Vol 14) 1927 Cai 242 ; 28 Cri h 
Jour 194 (DB) and (Vol 14) 1927 Cal 787 : 28 Cri I* 
Jour 889 (DB), overruled.) 

[6] A jury not empanelled in accordance with prinol* 
pies in Ss. 276 to 279 is not one constituted in accord- 
ance with the law. (Vol 15) 1928 Put 1 (8) t 7 Pat 61 : 
28 Cri L Jour 881 (8B) * (Vol 14) 1927 Cal 59B (595) 
t 54 Cal 1926 : 28 Cri h Jour 615 (DB) $ (Vol 30) 
1929 Cal 92 (93) : 30 Cri L Jour 484 (DB). 
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in Court. (Voi 15) 1928 ' 


OriL Jour S19 (DB). 

[8] Judge has to select by lot oui 
summoned till the panel is constituted and mi oi.f oi 
thoso present ‘actually. Question of dflbimr; 

arise till the list is exhausted and no panel is at ill 
constituted, (Vol 80) 1913 Cal Sir, (5 i 0) : 1 U U fUM.”*} 
1 Cal 522 : 44 Cri h .Tour 4H2. (Oil), (is pa. on 
summoned but only 9 present — Judgr- drawing Id. and 
constituting jury of 7 from amongst those j*n xt-ju - - 
Held, procedure adopted was not convd. uwi dial lb< 
constitution of a panel of 9 was possible.) 

[9] Where all tbc jurors have been chosen fo Ini it 
is desirable to specifically state that they ha\r bu-j, 
chosen by lot. (Vol 14) 1927 Nag 117 (117) : as Cri I, 
Jour 177. 

[10J Where one of the jurors wusa persnn v, 1 i f > iv.i : 
not entitled to sit on the jury , hating not In-ileum 
moned, it was held Hint the Court wv\ not propidy 
constituted. (Voi i 1) 1927 Cri 820 (s2dl : 28 i>* i. -l« v 
874 (DB). 

[11] Persons summoni'd—rhitige riua./hu Its.* ivir;i“ 
ed number by lot from amongst those \\h.» fou-n- Ku< - 
lish — Consent of counstl ohfuiwd for ilu; a*. I.tii.v.- 
ledge of English was desirable io nppnvhifo mo } ,.- ah 
dence in the case— Held, tlm Court Initio,- i !» •*!»* I 
jury by lot, was ■within its inherent power/ in , i« 

ing from amongst English knowing j«r on . «V»i 

1930 Cal 437 (440) : 32 Cri L Jour 45;, (Did 

[12] The procedure provided lor Ionian $ up ■$, v 
deficiency in the number of person* /mmuomd :»pj !,« 
both io common as well as lo special jut or. called nmb , 
the third and fourth proMww to the awlfon. (Wl Do 

1931 Cal 793 (794, 795) : 58 Cal 1272 : 33 Cri 1, .U.,' 
129 (DB) * (Vol 29) 1933 Cal 038 (039) : 60 Ctd 725 : 
34 Cri 1 j Jour 3098 (1)1»). 

[13J Jury, at tin* end of ballot, were found to be four 
short — Four suitable gentlemen ehnsoi irom flu* by- 
standers— The proeedur<' adopted held, \v-u- i't\rytv[ (V* J 
18) 1931 Cal 378 (179) : 32 (Vi 1, Jour ,<H» (M:).' 

[34] In ease of delicirney the Comt for ei ration ro 
fill up the deficiency or adjourn the trial. (\ ri IV/ jjftjs 
Cal 83 (80) : 55 Cal 371 : 29 Cri D .fom 4;;7 (pf;\ * 
(Vol 18) 1931 Ca] 378 (179} : 32 Cri U J, m r 190 {{'ft 

[16] A trial with a jury vumhilhig »,f pi i-.-m,. rim . u 
when not present in the Comt h mi n trial l,v „ j i(rv 
empanelled according to law, (Vol 2b) ,1939 ^j IM [ yt/y 
(219) : 41 Cri L Jour 28 : INK (1940) Kar 249 (DD) i 
(Vol 24) 1937 Cai 389 (390) : ILlt (1937) a (VI 4v> : 
38 Cri L Jour 870 (Dll) « (Vol 10) 1929 Cai 72s 
(729) : 56 Cal 836 ; 31 Cri h Jour Hal (DB). 

[16] A person is present within the meaning of fhe 
Section if he k in the precincts of the Court building 
either because he 1ms been summoned for oifo-r eases c?r 

fc? er L c h noe :, Uol 19) 1932 Cal 536 (OT) ; SO Cal 
J123 : 33 Crr Jj Jour 694 (DB). 
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bn c|-» :/*»* ri- 2io c ?1 l .four Gg.-; (UB) * 
(Y’J D riJil M. <i . ri> (7.1: : D (Vi h h.ui- 15 (DB). 

‘- !t in :‘.n “ii-nsv nmhn »S. 124A* 

i't-Mui C'-iL ll’-’b C..-ms :i -pi <*i:i l jury . I Vol 15) 

192 *» i- u’ ‘.4 \ \ ’.9 (‘m }, J t Ml / .JH. 

2i 1 \ I"- i u.* t ( -mi!, oi bind, exorcising 

juri *hi*Q«'» {__ Si . .< ui C-rnri., h:i i power direct a 

’.'p'ris/i i* . 'ri* u ui;*..'b,d i.r.drr < Durv («d of the 
puxi •« (Av i 2 *'> lot u rnt* (*.!iri; : 41 cri h .Torn 

28 : llri*’ (lifio, 'ri'i 2 p; d, \\). 

i22 lb f ‘i * • 0 1 in p/ori «»,..) and 4 means 

Viurti. Ip. hi.* i. V • '■< i i 9.'-9 S.nd 20‘) (2191 : 4i Cri 

i ,bn.r 28 : n K ridbp h, t 249 jUJi*. 

23 .v d< a. ! 1 'hi ,.u.srit\ m tin ooj^.ditmion of 
lio- m;*V .lilt-* * '«■» • ‘*'i O* 1 ii« n *4 fb<' Court and its 
i' 'v,' 9 «n i i ui./ i ■ (,■ i f* tr.,iuo SismSi j b. 5;i7. (Voi 15) 
199 "■ i'.if i.ri’i : v I'.,! Vi : (M 1, J., t » H4;> (Dli) 

V I* l ID 12 i. f if Hi ill) ; 2.3 All 586 * (\c\24) 
il'rii < •! «' 9 1 ib*M : n.K (Ubi',; 2 Cri 182 : 38 Cri L 
.<■<!,» ' .<* -DI.i \< ,\;2i < pi 1 92 1 C.i! 212 (213) : 28 Cri 
l‘4( ,tV I'Jl 4M1 llin t;*-v point in (Vol 

!'./ 199 c , 2 : 29 t I, 12,7 : :»5 Cri 371.) # 

c,ri 2t ' hcip ; U K (1 C M0) hnv 249 : 

41 Cri 1.9 . O 9 ■ 

, 1 -.‘it ./ e ( \ . 4- HCVA-hri ,“7b (771) : ImViLJow 
riD. M ri. Cmv 1 iri 192. \,.o 117 (1 17) : 28 Cri h 
J.'. i * > * j '» j ,192*' r..( I { >) : 1 Pat 01 : 28 

Cm I, .-i Ii*;t >1- i \ ,. J niMWOrniit Inf {155): 
MUi, 1 . Jo .r 2 ri * Crit) ^‘1 ti 739(712) {W).\ 

2) \ r» . i j. »>'.»■> ,. to rin i iuj: titutioii of the jury 

t mt- i 8, 97! , • b- oi in 1 **r irrcpiluvity in the 
mu, t C.tb ,i <> tl. u mi« r fb.i ! ?v, tfon cannot be 
I i!. i 9-r < i.i I i t ; u ; j.jmmL fS<4 DJ) 1932 Cri 750 
frill : t h \. J,h -lip |i »r«l. (Obbcliun ua io the 
f.J *-u<4 ii.- Ii-.o^V.I 17} D.riO i\i) 291 (291): 
57 Cri 1002 (}•} ) t i It, i.i 15) 1929 Eat 1 (2) : 28 

Cri 1 .foixf -oi : 7 hu <H ((ibj.vtitin a., io defect 

t-r h , M 4 , U'iirii\ j i.l 4) I9f, Mud 77(i (773) : 18 Cri 
l. .h»u 15 (Mi). 11 m ) 

riice however (\-I 52) .CAM ( id 467 (4C/J) : ILB 
[iViif V, VA did riril). UVo[i. r iiim to tuD- objection is 
wht u fh- puu i i ■ ( .mriitub d » Ji t rin-it ua substnntiri 
obju'Of uhi apiAi'l. Hi*' p» titbiu /Dmld rii/oloae materials 
i\ ; d jf* tnjt tdutiviu mi jury with full number 
IM* pliudu'.il'b .)] 

(But ste tUl 30) jiVn (ril 515 (51H) : 44 Cri h 

Mix 482. ; lUiiiy-jj) 3 C.d 522 (Dl»)/j 
SeUion 277 Note 1 

if 'ilu-Cnufi s\;iinot, Ufon* tho mimes are called 
rari uv./,y th»* pvt\t'm; Hmiiuoneib luorely on their own 
wpre ontntfourijut tiny was* relations of the accused* 
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Provided that-, in the High Court, objections without grounds state*] 1 ^shau i>o :t ' i< » r'u .• 'lu 
Objection without number of eight on behalf of the Crown and eigbi: on behalf oi the r.i 

grounds stated . all the persons charged. 

[1882 — S. 277; 1S72— S. 248; 1861-S. 343.] 

278, Any objection taken to a juror on any of tho following grounds, if ?nado out io lh* 
Grounds of objection. satisfaction of the Court, shall be allowed : - — 

( a ) some presumed or actual partiality in the juror; 

(b) some personal ground, such as alienage, deficiency iu tiio qaffiiii jodc: rquhcrj py am 

law or rale having the force of law for the time being iu iu^ce, o> fv-uu; amu j I-' .. i>.^ 
of twenty-one or above the age of sixty years; 

(c) his having by habit or religious vows relinquished all care of worldly affairs; 

(d) his holding any office in or under the Court; 

(e) his executing any duties of police or being entrusted with police. duties; 

(f) his having been convicted of any offence which, in the opinion of the Court. \j I jo 
unfit to serve on the jury; 

(g) his inability to understand the language in which the evidence is given, or when sued 

evidence is interpreted the language in which it is interpreted: 

(h) any other circumstance which, in the opinion of the Court, renders him improper as ' 
juror, 

[1882— S. 278; 1872~~Ss. 244, 24 5, 405; IS 61— 8d. 334. 314, 315.] 


279 , (l) Every objection taken to a juror shad bo decided by tho Court, and such docisioi 
Decision of objection . shall be recorded and be Dual. 

(2) If the objection is allowed, tho place of such juror shall bo supplied by any other juro 
Supply of place of attending in obedience to a summons and chosen in manner provided 1); 
juror against whom section 276, or if there is no such other juror present, then by any otho 
objection allowed . person present in the Court whose name is on tho list of jurors, or whom tb 
Court considers a proper person to serve on the jury : 

Provided that no objoction to such juror or other person is taken under section 278 an: 
allowed, 

[1882— S. 279; 1872— S. 243; 1861 — S. 842.] 


Section 278 — Note 1 

[1] Juror head -master of school and acquaintance 
of public prosecutor who wasdhe pleader for the mana- 
ger oE the School — Objection on that ground not tum- 
ble. {Vol 12) 1925 Cal 729 (730) :20 Cri L Jour 30u9 
(OB). 

[2] Pending litigation between accused’s master and 
the principal of one of the jurors— Held there was ground 
for presuming partiality on the part of juror, (Vol 15) 
1928 Pat 31 (32) : 7 Pat 50:28 Cri h Jour 818 (DU). 

[3] The effect of the incompetence of the juror to 
understand the language in which evidence is given or 
in which it is interpreted is to deny to tho accused an 
essential part of the protection accorded to him bv law. 
(Vol 24) 1937 P C 108 (113) ;38 Cri L Jour 508 (1> O) 
% (Vol 20) 1933 P C 209 (209) :34 Cri L Jour 843:12 
Pat 811:60 Ind App 354 (P C) . 

[4] A failure to object to a juror when he appears in 
obedience to a eall under S. 277 would amount to a wai- 
ver, (Vol 4) 1917 Mad 770 (770, 771) ; 18 Cri L Jour 
15 (DB). 

[5] Where the trial proceeds without any objection 
to the juror at his appearance, the constitution of the 
jury cannot be assailed later on. (Vol 19) 1932 Oudh 81 
(32) : 33 Cri E Jour 280 (D B) * (Vol 16) 1929 Cai 1 

(6) : 30 Cxi L Jour 494 (D B). 


[6| One of the juror.? t mpam-llcd ignm.int .if ;| t o J u 
gunge hi which evident wms* -<i\ # u joining tin- y» rdh 
of guilty — Aivu.vd not uwan. of Utis- t [ { t» *,;f. at, t-lj** tinu 
tdialk-nging when coming t > know of it -Tito conviidio 
was ijiwslit'ci. (V.4 2(d 1938 l 1 <4 sfO.s (211) : 3 J Cri 
Jonr s 13:32 Put 811:00 Ind App 251 (P c). (Rovomln 
(Vol 39) 1032 Pat 302:81 Cri U Jour 83 (I) ii),) 

[7] AHual or presumed partiality alleged on tb 
jmvt of certain members of jury — Objection not taken r 
tho time as accused was not aware of fact?— llelc 
conviction could not be set aside, (Vol 21) 1937 P C 10 
(113) ; 38 Cri E Jour 503 (P C), 

Section 279 — Note 1 

[1] Sub-section (2) deals with a case where there 
no effective lot owing to absence or objection or bofc 
and it provides how the number is to bo completed. (V 
15) 1928 Pat 1 (2 , 6) : 7 Pat 61:28 Cri L Jour 8b 
(f) B) , 

[2] Sub-section (2) contemplates tho possibility of 
person not in tho jury list being chosen to servo on tl 
jury in ease of emergency. (Vol 12) 1925 Cal 798 (799) 
20 Cri L Jour 819 (D B) . 

[8] The Court has a wide discretion in the matter < 
accepting or overruling objections and, in this re.me* 
its decision is final. (Vol 25) 1938 Nag 328 (334) ; 1 
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280. fl) "When the jaroi'B have boon clioaou, they shall appoint oao ot Umir nnuihei* to b@ 
foreman of jury fo reman, 

dp) The foreman shall preside in the den:: tea of ike jem , delwv cm vmdiOti of Pee jury, 
and ask any information from fcho Court that is rounirod In the ju*; or any or the mrors. 

(3) If a majority of the jury do not, within such time as the .hnlgo; thinks reasonable, 
agree in the appointment of a foreman, lie snail oo appointed by me. ( omm 
[1882 S. 280; 1872— S. 210; ISOi—b. 340.] 


281 , When the foreman has boon appointed, iiio jurors shall W sworn undrr tie Indian 
Swearing of juror?. Oaths A dp L3PI 
[ 1882 — 8 . SSI.] 

28 ?» ( j ) If, in the course of a trial by jury at any time bdoro the return of the voi diet, any 
Proccduie when juror juror, from any suliieiont eauso, is prewnlod from nUemling throughout 
ceases to attend , tie. [ho trial, or if any juror absents Liuifcolf and ills rot practicable to enforce 
his attendance, or if it appears that any juror is unable to nudorstond the Ltiwimgc in which the 
evidence is given or, when such evidence is interpreted, the language in ‘which if is ui (or pro tod, a 
new juror shall be added, or the jury shall bo discharged and a now jury chosen. 


(2 ) In each of such cases the trial shall commence anew. 

[1882— S. 28*2; 1872-8. 2*1 ; 1861— S. 0-70.] 


Section 279 — Note 1 (contd.) 

E (1938) Nag 516 : 89 Cri Tj Jour HlH (F> B) « 
(Vo! 12) 1927 Gal 798 (799) : 20 Cri JTj Jour 819 
(D B) . 

[ I] Whore on obji-elion being taken as to the presu- 
med or actual partiality in a juror, the. Court dee idea 
•that no Much partiality has been made out, the deed, sum 
is absolutely final and cannot be challenged in appeal. 
(Vol 27) 1940 Cal 277 (279) : XL R (19 JO) 1 Cal 531 : 
41 Ori L dour 719 (D IS) . 

[5] Objection as to partiality in a juror — Court fi nding 
partiality in a juror — Court overruling objection — Tim 
decision, held, may perhaps he challenged in appeal. 
(Vol 27) 1940 Cal 277 (279) : I L E (1940) 1 Cal 521 : 
41 Cri L Jour 719 (D TS) . 

[6] Juror objected to and objection upheld— "No other 
juror selected by lot under R, 270 present — Com t select- 
ing a person from those present in Court — Buell selec- 
tion need not be by lot. (Vol 15) 1928 Cal 89 (85, 87) : 
55 Cal 971 : 29 Cri h Jour 437 (F B) » (Vol 4) 1917 
Mad 770 (771) ; 18 Cri L Jour 15 (D B). 

[7] Selection must only be from among the persons 
present. (Vol 20) 1959 Hind 209 (219,220) : 41 Cri L 
Jour 28 : 1 LB (1940) Kar 249 (D R). 

[8] A requisition of persons from outside for the 
purpose of choosing jurors is not legal. (Vol 16) 1929 
Cal 728 (729) : 56 Cal 835 : 31 Cri L Jour 281 (D B). 

Section 280 — Note 1 

[1] Trial by jury— Some accused acquitted and some 
convicted— Foreman found to have taken bribe in con- 
nexion with trial — Held, that verdict of jury could not 
be sustained and that the conviction should be set aside. 
(Vol 20) 1938 Cal 639 (640) : 60 Cal 751 : 34 Cri L 
Jour 1072 (D B). 

[2] Verdict set aside on appeal and. case remanded 
for retrial— Jury empanelled on second occasion includ- 
ing foreman of jury at former trial- — Judge discharging 
him and substituting another in his place— Held, that 
the procedure was not correct and that an entirely new 
jury should have been constituted. (Vol 28) 1941 Cal 
328 (329) ; 42 Cri h Jour 674. 


Section 281— Note I 

[V] An omission on the part <>f a juror to take oath 
would not itualicbiie the p rum-dings. ('73) 20 Ruth W 
ECr 19 (20) (1> R) . 

Section 282 — Note 1 

[]“j The section contemplates tin* addition m* a juror 
after the trial of the ease has begun with a jury proper! v 
ompuneihd and not before. (Vol 26) 1949 Sind 209 (220): 
41 Cri L Jour 28 : 1 h R (1910) Kar 219 (RR). 

{2 1 The Court has an inherent power to discharge 
jury if the ends of j nr Coo so require. (Vol JO) 1928 Cal 
724 (720 72“} : 50 Culs72:2i Cii i, Jour (577 (I>B)*< 
(Vol 21) 1987 Pat 860 (871, 872) : 16 Pat s : 88 Cri h 
Jour 777 (!)!;} * (Vol 16) 1929 Cal 8 18 (8 15) : 56 Gal 
1082 : 81 Cri L Jour OnO (1*1:). 

[8] Judge may discharge, a jury on the ground that 
a juror has misconducted himself during the trial 
(Vol 24) 1937 Pat 369 (37 j) ; 16 Pal, 8 ; 8s PH L Jour 
777 (HR) * (Vol 1.1) 1924 Cal 323 (326) : 51 Gal 4 LB : 
25 Cri Tj Jour 776 (DB),. (Obiter.) 63 (Vol 21) 1934 Cal 
423 (429) : 6'1 Cal 498 : 35 Cri h Jour 941 (DB). 

[4] Jury may bo discharged where Judge, finds reason 
for doubting the impartiality of the jury. (Vnl 24) 1987 
Pat 369 (372) : 16 Pat H : 38 Ori L Jour 777 (DB). 

[5] The power should bo exercised after the Judge 
has satisfied himself by judicial inquiry that reasonable 
grounds exist for exercising the same. (Vol 11) 1921 Cal 
323 (527) : 51 Cal 418 : 25 Cri L Jour 776 (DB) 
* (Vol 16) 1929 Cal 843 (845) : 56 Cal 1032 : 31 Cri L 
Jour 366 (Dl>). 

[6] The question whether the Judge should or 
should not hold an inquiry is a matter within his 
discretion. (Vol 23) 1936 Oudh 268 (209) : 37 Cri L 
Jour 749 : 12 Luck 170. 

[7] The Judge *has undoubted jurisdiction for the 
purposes of inquiry to call upon persons to appear before 
him, to administer oath, to them and to require them to 
give evidence. (Vol 14) 1927 Cal 628 (629) : 55 Cal 279; 
28 Cri L Jour 783 (DB). 

[8] A juror may be guilty of misconduct where he is 
found talking to the Court Inspector when the case is 
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Discharge of jury incase 28 . The Judge may also discharge the jury whenever the prisone 
of sickness of prisoner. becomes incapable of remaining at the bar. 


[1832— S. 283.] 


D. — Choosing Assessors . 


281. When the trial is to be held with the aid of assessors, a [not less than three and. 
Assessors how chosen. practicable, four shall be chosen] from the persons summoned to act assacl 

[1832— S. 284; 1S72— S. 239; 1861— S. 842.] 

[a] Substituted by the Criminal Law Amendment Act, 1923 (12 [X. II] of 1923), S, 35, for “i\yo or more sha 
be chosen as the Judge thinks St.” 


Section 282 — Noce 1 (confd.) 

called on for hearing. (Vol 16) 1929 Cod 57 (58) : 56 Cal 

150 : 30 Cri L Jour 435 (Dll). 

[9] Where during the progress of the Inal, a juror 
talks to persons connected wilh. the accused or discusses 
the case which is being tried before him, he is guilty of 
misconduct.. (To! 14) 1927 Cal 628 (629) : 55 Cal 279 : 
28 Cri L Jour 783 (DB)* (Yol 8) 1921 Cal 631 (631) :22 
Cri L Jour 510 (DB). 

[See (Vol 23) 1930 Ondh 208 (209) ; 37 Cri L Jour 
749 : 12 Luck 170.] 

[10] A mere expression of opinion to a friend in a 
private conversation will not bo a ground for discharging 
the jury. (Vol 19) 1932 Gal 750 (751) : 33 Cri L Jour 
869 (DB). 

[11] The jury cannot bo discharged merely because 
a witness for the defence does not attend and a post- 
ponement of the case is asked for. (’02) 4 Bom L R 939 
(940) (DB). 

[12] Jury giving out verdict after prosecution evi- 
dence was over and beforo defence evidence was let in — 
Hel^ that Judge bad no power to discharge jury and 
that he should ha vei proceeded with trial after explaining 
to jury their error in not waiting until all evidence .was 
over. (’86) 2 Weir 497 (49, 3) (DB). 

[See (’OS) 7 Cal W N xxxi (xxxi). (Advocate-General 
allowed to enter a nolle prosequi under S. 333.)] 

1 3 3] Juror found guilty of misconduct during trial 
— Judge may add a now juror from among the persons 
present in Court. (Vol 16) 1929 Cal 57 (58) : 56 Cal 150 : 
30 Cri L Jour 435 (DB). 

[14] A jury can be discharged by the Judge in the 
exercise ol his inherent power even after the verdict lias 
been recorded. (Vol 21) 1931 Cal 428(429) : Cl Cai 498 : 
35 Cri L Jour 94 L (DB). 

[15] Whore an order discharging a jury in the exorcise 
of his inherent power of a Sessions Judge is found to be 
unjustified the only relief that the High Court can give 
is to order a fresh trial before another jury. (Vol 24) 
1937 rat 369 (371) : 3 6 Pat 8: 3K Cri Tj Jour 777 (DB). 

[16J There is a discretion in the Judge whether to 
postpone the trial to a date on which the juror should 
be able to attend or to discharge the jury. If the. juror 
is able to attend in a very short time it is a wrong exor- 
cise of 'discretion to discharge tho jury. (Vol 14) 1927 
Cal 199 (199, 200) : 28 Cri L Jour 141 (DB). 

[17] Whore, after the examination of some witnesses 
a juror was found to be deaf and was consequently 
discharged, and a now juror added, it was hold that tho 
trial should have commenced anew. (Vol 1) 1914 All 91 
(92) : 36 All 481 : 15 Cri L Jour 338 (DB). 

SECTION 284 — SYNOPSIS. 

1. “Not less than three*” 

2* “And, if practicable, four,” 

3, “Shall he chosen,” meaning of. 

4. “From the persons summoned to act as such.” 


5. Objections as to assessors. 

6. Power ox Appellate Court to appoint assessors 

7. Effect or non-compliance with the section. 

i. “Not less than three. 15 — (i) Minimum numlx 
of assessors required, not attending — Court has i 
jurisdiction to try the case. ( Vol 31) 1921 Oudh 41 
(417) * (Vol 11) 192 1 Nag 2U (287) : 20 Nag L lb 3 2* 
25 Cri L Jour 459 (U13) ® (’01) 25 Bom 694 (69* 
(DB). 

2. *’ And, if practicable, four.” — 1 1] A trial wil 
throe assessors without a record of reasons for ehoosh 
a loss than four is not irregular. (Vul 32) 1925 lkit 3fc 
(3S2): 26 Cri L Join* 713 (DB). 

3. “ Shall be chosen,” moaning or . — \\\ Tl 
word “ chosen ” do.s not necessarily imply that the 
ought to bn a selection from a largo number than l 
q ui red for tlm trial. (Vol 25) 1938 Pal 60 (62): 39 C 
Ji Jour 302 (DU). 

[2] Required number of assessors chosen —Sou 
assessors discharged beforo tho trial actually starts 
Trial goes on with loss than the required number 
assessors— Held, requirements of the section arc n 
satisfied. (’91) 15 Bom 514 (515) (DB). 

[3] Tho assessors must bo persons of In&opende 
condition in life, men of judgment and experience. (’7 
23 Suth W It Cr 33 (39) (DB). 

4. “ From the persons summoned to act i 
such.” — [1] No person can be asked to act as an 

sor unless he had been summoned under Ss. 326 in 
327 to act ns such. (’91) 3 894 All W jN 207 (207) (1) 
* (’13) 14 Cri L Jour 054 (054): 3,5 All 570 (DB) 
(’10) 11 Cri Ti Jour 721 (725): 13 Oudh this 33 r < * (V 
5) 19 1H Bat 429 (420): 3 Bat L Jour Mi: 19 (hi h Jo 
363 (DB). 

|21 Summons to act as assessor nan be issued only 
persons whov. mimes have, been included in the 1 
prepared under S. 321. (ksC) 1886 Hat 304^304). 

13] Only l! in o of the assessors summoned present < 
the date, of the trial — Person on tho list of assessors ai 
present in Court served with summons and chosen 
assessor on the date of trial — Held, Ire was propei 
choscin and that tho trial was regular. (Vol 25) 1938 3? 
GO (62): 39 Cri L Jour 302 (DB). 

[4] Person summoned as assessor for a parti oul 
trial but appearing on a subsequent date during t 
same session can be selected as assessor for another tr,‘ 
commencing that day. (Vol 3) 1916 All 54 (56): 17 C 
L Jour 17 (DB). 

[5] Assessors chosen from persons summoned to r 
as jurors — Held, the trial was illegal. (Vol 20) 19 
Oudh 351 (352): 34 Cri L Jour 3093. 

5. Objections as to assessors. — [1] There is 
section, corresponding to H. 27 8, providing for objectio 
to the selection of any particular person as an assess 
(Vol 31) 1944 Nag 320 (322): 46 Cri L Jour 60B I L 
(1945) Nag 533 * (Vol 25) 1938 Pat 352 (357): 39 ( 
L Jour 725 (DB). 
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ll [284IL (1) In a trial with the aid ol assessors oi a person v;ho has been h)and under the 
provisions of this Code to bo an Snropaan or Indian British subject, if the 
European or Indian BriLisii subjoofi accused, or where tiiero are several 
European British subjects accused or several Indian British subjects accused, 
all of them jointly, bo/ore the first assessor is chosen sc require, ail the 
assessors shall, in the case of European British subjects, be persons who are Europeans or Americans 
or, in the case of Indian British subjects, be Indians. 


Assessors for trial of 
Kuropcan and Indian 
British subjects and 
others. 


(2) In a trial with the aid of assessors of a person who has been found under the provisions 
of this Code to be an European (other than an European British subject) or an American, all the 
assessors shall, if practicable and if such European or American before the first assessor Is chosen 
so requires, be persons who are Europeans or Americans.] 

[1898 — S. 460.] 

[a] Inserted by the Criminal Law Amendment Act, 1928 (12 [XII] of 1923), S. 1C. 

* 28S. (1) If in the course of a trial with the aid of assessors, at any time before the finding, 

Procedure when as - an V assessor is, from any sufficient eauso, prevented from attending through. 
sessor is unable to out the trial, or absents himself, and it is not practicable to enforce his atfcen- 
nttend . dance, the trial shall proceed ftith the aid of the other assessor or assessors. 

(2) If all the assessors are prevented from attending, or absent themselves, the proceedings 
shall be stayed and a new trial shall be held with the aid of fresh assessors. 

[1882 — s. 285 ; 1872 — S. 259 ; 1801 — S. 353 J 


Section 284 — Note 5 ( contd J 

[2] An objection of presumed or actual partiality, 
when it is urged at the time of the ^diction of assessors, 
should be allowed. (Vol 31) 1914 N.ig 820 (822): 10 
CrI L Jour 601: ILL (1915) Nat? 583 * (Vol 10) 1928 
Pat 116 (119). 

[3] The fact that some documents are in English 
which the assessor is unable to understand will not go 
against the competency of the assessor or the lawful 
constitution of the Court. (Vol *25) 193y Pat GO (02, 03): 
39 Cri L Jour 302 (DB). 

6. Power of Appellate Court to appoint assessors. 
— [1] An appellate Court has no power to appoint the 
assessors for the purposes of appeal. (’68) 1 868 Pun Re 
No. 17 Or, p. 42 (42) (DB). 

7. Effect of non-compliance with the section. 
— [1] Trial commencing and proceeding with less than 
minimum number of assessors — The Court is not pro- 
perly constituted and trial is illegal. (Vol 11) 1924 
Oudh 417 (417>* (Vol 12) 1925 Oudh 110 (110) : 27 
Oudh Gas 218: 26 Cri L Jour 359 * (’01) 25 Bom 694 
(694) (DB) ft (’99) 21 All 100 (107). 

[2] Where some of the assessors are appointed from 
persons not summoned to act as such, the trial is not 
legal. (’94) 1894 All W N 207 (207) (DB)*(Vol 5) 1918 
Pat 420 (420) : 3 Pat L Jour 141 : 19 Cri L Jour 303 
(DB)* (T3) 14 Cri L Jour 654 (654): 35 A 11 570 (DB)* 
(’10) 11 Cri L Jour 724 (725): 13 OuHb Cas 337. 

, [3] Trial commenced with only three assessors of 
whom one was discharged subsequent to the examina- 
tion of first witness owing to his disqualification — Trial 
must be deemed to have commenced only with two 
assessors. (Vol 29) 1942 All 140 (140) : 43 Cri L Jour 
486 : I L B (1942) All 182 (DB). (Trial was bad.) 

SECTION 285 ~ SYNOPSIS. 

1. Scope and applicability. 

3* “Prevented from attending, or absent them- 

i selves' * — Sub- section (2). 


3. “Shall proceed with the aid of the other assessor 

or assessors.” 

4. All assessors absent — Sub-section (2). 

5. If assessor is an interested person— Procedure. 

1. Scope and applicability, — [3] This ration Uha 
no application to trials conducted from the star! with 
less than the requisite number of competent assessors. 
(’99) 21 All JUG (107) * (*$>L) 15 Bom 51 i (51 5) (DB) * 
(*0I) 3M0 i All \V N 207 (207) (DB,) * (’01) 25 Bom 09i 
(096) (DB) * (Vol 5) 1918 Pat 120 (120) : 3 Bat L Jour 
14 L : 19 Cri ii Jour 363 (DB). 

1 2] There must bn at l»*asi one assessor atiending 
throughout the proceedings. (8U) 33 All 337 (33s) * 
(’02)6 Cal \V N 735 (71G) (DB) * (’01) 24 Mad 523 
(535) (SB), (it is condition precedent to (lu* jurisdic- 
tion of the Court.) 

[8] This section does not apply it* the case where the 
Judge discharges an assessor as disqualified. (Vol 29) 
1942 AJI 140 (U0): 43 Cri 3. Jour 480; J L It (1912) All 
182 (DB). 

2. “Prevented from attending, or absent them- 
selves” — Sub-section (2). — [1] Absence or prevention 
from attending should bo throughout the trial {’9D 13 
AU 337 (33H, 339). 

3. “Shall proceed with the aid of the other 
assessor or assessors.” — [1| Procedure in the section 
can be adopted only where it is impracticable to enforce 
the attendance of the absent assessor — Where the Judge 
himself permits his absence the trial should bo adjourned 
to a date when he will bo present. (’94) 189 4 Rat 695 
(695) (DB). 

[2] An assessor absenting himself should not be 
permitted to take part in tko proceedings at a later 
stage, (’01) 24 Mad 5*23 (532, 534) (811). (Only an irregula- 
rity curable under 8. 537.) *(’95) BOP LB Or 9 (12), 
(He ceases to be an assessor.) * (*94) 1894 Rat 693 (693) 
(DB) * (’02) 6 Cal W N 715 (716) (DB). 

[3] Proceeding with the trial without ascertaining 
whether the assessor's absence was due to sufficient cause 
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51355., In any case in which an European or American is accused jointly with a person not 
_ European or being an European ol- American, or an Indian British subject is accused 

^rricv-i jointly v/ifch a person not being an Indian; and such European, Indian 
^ accused '^Irith British subject or American is committed for trial bofore a Court of 
j^irsV Session, he and such other person may be triad together, but if ho requires 

;g be tried in accordance with the provisions of section 275 or section -26! A and is so tried, and the 
other person accused requires to be tried separately, such Coder person shall be tried separately In 
accordance with the provisions of this Chapter.! 

[Of. 188*2 — &. 452, 10 1 ; 1872 — A 21*2 ; 16(SI — S. 320.« 

[a] Inserted by the Criminal Lav; Amendment Act, 192# (12 [XI I J of 1923), S. It. 

E . — IriiXi co close of Cases for 'Prosecution and Defence . 


238. (1) When tno jurors or assessors have been chosen, the prosecutor slialJ open his case 
Opening case for by reading from the Indian Pena] Code or other law the description of the 
jwsewMcn. offence charged, and stating shortly by -wimt evidence hG expects to prove the 


guilt of the accused. 

JSfaamination of 
witnesses. 


( 2) The prosecutor shall then examine his witaesses. 


1 1 882 — S. 386 ; 1872 — S. 217 ; I8G3 — S. 86 1A 


Section. 285 — Note 3 (cohid:) 

ind enforcing his attendance when ntnnvw .nakvs the 
trial illegal. '(Vol 33) 191(3 Ml 233 (25 t) : 17 Cri L Jour 
151 :UE (1946) All 129 (10 13). 

4. All assessors absent— Sub-section (2), — [lj 
If all she assessors are prevented from attending or no 
one assessor is able to attend throughout the trial the 
proceedings should be stayed and a new trial held with 
the aid oi‘ fresh assessors. (*0X) 3 3 All 337 (338). 

[2] A Sessions Tudg n is authorised to record evidence 
in the absence of tin* jury or the assessors when addi- 
tional evidence is called for by the appellate Court under 

S. -J28 f sub-s. (3). (’93) 15 All 130 (137) (DB). 

f*3j Evidence recorded after jury or assessors are dis- 
charged is without authority. (’OH) 15 All 136 (187) 
(DB) * (’73) 5NWPHC11 110 (11*2). 

flj Where there was no assessor present during the 
address on behalf of the accused it was held that there 
was no Court properly functioning. (’91) 13 AIL 337 (33.9). 

[5] The non-compliance with this sub-section affocis 
the jurisdiction of the Court and the irregularity is not 
curable under section 537. (’93) 15 All 136 (137) (DB). 

5« If assessor is an interested person - Proce- 
dure. — [1] After trial has eon imenec*don<* of the assessors 
found to be an interested person — 'Trial should bo com- 
menced de novo with new assessors after getting the 
original appointment and subsequent proceedings set aside 
by the High Court. (’12) 13 Cri L Tour <173 (473, 471) 
(DB) (Mad) * (Vol 20) 1933 Lali 926 (927) : 35 Cri L 
.Jour 107 : 15 Lah 20. 

[2] Improper expression of opinion or expression of 
opinion by assessors influenced by extra-judicial consi- 
derations should be ignored by the Judge. (Vol 26) 1939 
Lah 475 (479) ; 41 Cri L Jour 55 : I L E (1939) Lah 
243 (DB). 

Section 285-A — Note 1 

[1] European and Indian accused on being brought 
before^ sessions the former claimed trial as European 
while latter wished to.be tried with him — Case transferred 
to another Sessions Court — Indian accused claiming 
separate trial there— Held that “so tried” means also “if 
he is eventually so tried” and so, having once elected, he 


eoui.l n*»t ciitliu ,u parab* :vi;d (voi 35 

ii):ss Nuj. ;“j.s 1 h 11 (i.Tbs) N;i;< 510 : 39 Cri I 

Jour sis (Dll). 

SECTION 286 — SYNOPSIS. 

1. *'* When the jurors or assessors have beer 
chosen.” 

2. “ The prosecutor shall open his case.” 

3. “ By reading.” 

4. Examination of accused before opening of case 

5. “ Shall then examine his witnesses.” 

6. Examination must be oral. 

7. Cross-examination to follow examination-in 
chief. 

8. Questions by Judge, jury or assessors. 

9. Duty of prosecution. 

10. Trial ought not to be stopped before the cioa 
of the prosecution. 

11. Treatment of witnesses. 

1. ‘*When the jurors or assessors have bee: 
chosen.” — ill After the jurors are sworn, tlio trin 
should proceed and cannot bo postponed to ^ enable th 
prosecution to examine a witness on commission, ('92 
19 Cal 113 (122), 

[2 ] Where, after the swearing in of the jury, the Judg 
is unable to attend, the trial can proceed further before 
new judge with the same jury provided no evident 
lias been taken and, if taken, the latter Judge does nc 
act upon it. (Vol 14) 1927 Bom 101 (162); 28 Cri ' 
Jour 40*2. 

2. u The prosecutor shall open his case.” — [1 
Prosecutor in his observations to the jury mast avoi 
any reflection on the character of accused likely 1 
prejudice them. (Vol 16) 1929 Cal 617 (620, 625): 9 
Cri L Jour 998 (8 B). (Per Bankin, C. J. and C. < 
Ghose, J.) 

[2] The examination of additional witnesses shou 
not as a general rule, be sprung as a surprise on tl 
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Section 286— Note 2 (contd.) 

accused. (Yol 25) 1938 Pat 579 (582) : 40 Cri L 3 out 
147 (DB) as (’69) 1889 Pun Re No. 1 Cr, p. 1 (i). 

[3] The Court should ace that the prosecution puts 
forward a real case from the beginning and sticks to it 
np to the end. (Yol 14) 1927 Mad 533 (535): 28 Cri L 
Jour 285 (DB) * (Yol 15) 1928 All COG (697): 29 Cri L 
Jour 1081: 51 All 463. 

[4] Summary of the evidence proposed to he called 
should he given to the Sessions Court and the accused 
before the trial, if a witness has not been called in the 
committing Magistrate’s Court. (Yol 23) 1936 Lah 533 
(537): 37 Cri L Jour 742: 17 Lah 17C (FB). 

[See also (Yol 29) 3912 13om 207 (207, 208).] 

3. “ By reading.” — [1] The accused is entitled to 
know with certainty and accuracy the. exact value ottlie 
charge brought against him. (Voi 3)1916 Cal 188 (192): 
16 Cri L Jour 497; 42 Cal 957 (Dll). 

4. Examination of accused before opening of 
case. — [1] Court should not, before the prosecutor- 
opens his case and examines his witnesses, examine the 
accused under fi. 342. (Yol 9) 1922 All 266 (267): 
24 Cri L Jour 609 (DB). 

5. “ Shall then examine his witnesses.” — [l'| 
The prosecution witnesses should, as far as possible, lie 
called to prove events in their chronological order. (Vol 
10) 1923 Cal 579 (581) (DB). 

[See also (Yol 28) 1941 Rang 209 (210): 1941 Rang 
L R 346 : 43 Cri L Jour 157 (Dll).] 

[2] It is entirely in the discretion of the Publie 
Prosecutor to say what witnesses he will examine. (Vol 
33) 1946 P C 16 (19, 20): 72 Ind App305: I L R(1946) 
Lah 1: 47 Cri L Jour 489 (P C) * (Yol 32) 1945 P C 42 
(45): 46 Cri L Jour 394 (P O) * (Vol 23) 1936 Lah 533 
(536, 537): 37 Cri L Jour 742: 17 I, ah 176 (FB)*(’9i) 
16 All 84 (86, 87) (FB). 

[3] The Judge cannot dictate to the prosecution the 
order in which the witnesses are to be examined. (Vol 
25) 1938 Rang 442 (445): 40 Cri L Jour 265 (DB) * 
(Yol 10) 1923 Cal 579 (581, 582) (DB) as (’05) 2 Cri L 
Jour 191 (192): 8 Oudh Cas 55 (DB). 

[4] As a general rule, the prosecutor is bound to call 
all available witnesses who prove their connexion with 
the transaction in question and who also must be ablo 
to give important information. (Vol 31) 1944 Push 36 
(37): 46 Cri L Jour 190 (DB)* (Vol 28) 1941 Rang 209 
(212): 1941 Rang L R 346: 43 Cri L Jour 157 (DB) * 
(Yol 25) 1938 Lah 176 (176): 39 Cri L Jour 410 (DB)* 
(Vol 25) 1938 Rang 442 (444, 445): 40 Cri L Jour 2G5 
[DB) * (Vol 24) 1937 All 182 (186): 38 Cri L Jour 401 
* (’93) 15 All 6 (7) (DB)* (Yol 10) 1923 Cal 517 (519): 
>0 Cal 318: 25 Cri L Jour 467 (DB) * (Yol 7) 1920 
Pat 366 (371): 21 Cri L Jour 33 * (Yol 16) 1929 Pat 
143 (S45, 346): 8 Pat 625: 30 Cri L Jour 1136 (DB) * 
’10) 11 Cri L Jour 410 (411): 3 Bind L R 200 (DB) * 
Vol 19) 1932 Lah 500 (501): 33 Cri L Jour 497 (DB) 
& (Yol 14) 1927 Mad 475 (476): 28 Cri L Jour 307 (DB) 
fc(Vol 16) 1929 Mad 906 (909, 910): 53 Mad 69: 31 Cri 
4 Jour 1000 (DB) * (Vol 20) 1933 Oudh 265 (267): 34 
Iri L Jour 1009 * (Yol 19) 1932 Cal 118 (119) : 58 Cal 
.335: 33 Cri L Jour 135 (DB). 

[5] Prosecutor having reasonable grounds to believe 
hat a witness, if called, would not speak the truth or is 
innecessary need not call him. (Vol 29) 1942 Pat 
81 (485, 486): 43 Cri L Jour 817 : 21 Pat 258 (DB) * 
Vol 25) 1938 Cal 625 (620): 39 Cri L Jour 964 (DB) * 
Yol 25) 1938 Pat 579 (581): 40 Cri L Jour 147 (DB) * 
Yol 25) 1938 Rang 45 (48): 39 Cri L Jour 248 (DB) * 
'36) 14 Rang 45 (52) (DB) * (’94) 16 All 84 (86, 87) 
F B) * (Yol 14) 1927 Mad 475 (476) : 28 Cri L Jour 
07 (DB)*(Vol 10) 1923 Cal 517 (519): 50 Cal 318: 25 


Cri L. Tour 467 (DR) *(’3 0 3 931 Mad WN 727 (728) 
(DB) * (Yol 17) 1930 Lah 82 (8 1): 3i Cri L Jour 176 
(DB). 

r See (Yol 23) 1930 Lah 533 (533): 37 Cri L Jour 742: 
17 Lah 176 (FB).] 

[6] Where there arc ivmoimbic grounds for believing 
that a witness is :ui accomplice, he need uot lie called! 
(Yol 5) 1918 Cal 314 (315): 19 Cri L Jour 8] (DR). 

[7] It is not proper to refuse, to examine material 
witnesses on rlic following grounds: 

(u) That a witness may be favourable to the accused 
or may not lie favourable to prosecution. (\ol 81) 1944 
Posh 36 (37): 16 Cri L Jour 1 90 (DB) * (Yol 28) 1941 
Oudli 599 (607, 008): 17 Luck 20: 42 Cri L Jour 815 
(DJ-1) * (Vol 23) 1930 V C 289 (300): 37 Cri L Jour 963 
(P C) * (’94) 16 All 81 (87) (FB). 

ISce also (Voi 29) 19(2 Oudh 45 (47. 48) : 17 Luck 
150: 42 Cri L Jour 828 (DB).] 

(b) That a witness has also been summoned by the 
defence. (’82) 8 Cal 123 (125) (DB) * (Vol 7) 1920 l’at 
366 (371) : 21 Cri L Jour 33. 

(r) That a serious cl large is made against the witness 
by the accused. (’74) 23 Nutli W R Cr 13 (10) (DU). 

[8] Prosecution should exercise a careful diserimina- 
lion and avoid piling up of evidence, overburdening of 
record and consequent waste of time. (Vol 20) 1933 All 
690 (695): 34 Cri L Jour 967 ; 55 All 1040 (DB). 

[9] Witness tor prosecution not called — Accused may 
' apply to have such witness examined under >S. 293 . (’69) 

5 Bom H C R Cr 85 (96). 

[See also (’87) 14 CM 2 f5 (248).] 

L10] Public Prosecutor in fairness should explain to 
the Court his reason for not calling his witness and 
offer to put him in the box for cross-examination by the 
accused. (’85) 7 All 904 (905) * (’80) 2 Wc-ir 379 (380) 
(DB) * (Yol 9) 1922 Pat 535 (539): 1 Pat 401: 24 Cri L 
Jour 129 (DB) * (’09) 30 Cri L Jour 538 (539) (DB) 
(Bom) *(’10) 11 Cri L Jour 410 (411): 3 Sind L R 200 
(DB)*(Vol 10) 1923 Cal 717 (718): 25 Cri L Jour 190 
(DB) * (Yol 17) 1930 Cal 134 (135): 31 Cri L Jour 918 
(DB). 

[See (Vol 32) 1945 P C! 42 (45): 40 Cri L Jour 394 
(PC) * (’92) 14 All 521(524). (Especially when the 
witness is a material one and whoso evidence 1ms been 
relied upon by committing Magistrate.)] 

[11] Where the Public Prosecutor is of opinion that a 
witness is false, ho need not tender him for cross-exami- 
nation. (Vol 29) 1942 Bom 71(76): l L li (1912) Bom 
384: 43 Cri L Jour 529 (FB) * (’36) 14 Rang 45 (52) 
(DB) * (’94) 16 Ail 8t (86, 87) (FB). 

[See also (VoL 25) 1938 Rang 442 (445) : 40 Cri L 
Jour 205 (DB).) 

[12] Whore any witness known to tho prosecution is 
ablo to swear to facts very material to tho case, the 
practice of merely allowing him to bo ten derod for cross- 
examination is not proper but he must bo examined in 
tho ordinary way as to tho facts known to him. (Vol 10) 
1929 Mad 906 (909, 910) : 53 Mad 69: 31 Cri L Jour 
1006 (DB). 

[13] In undefended cases the Court should in the 
interests of justice test the statement of the witnesses 
for the prosecution by questions in the nature of cross- 
examination. (’85) 7 Ali 160 (162) (DB). 

[See also (Vol 25) 1938 Pat 153 (158) : 39 Cri L Jour 
384 (DB).J 

[14] Tho Court cannot take upon itself tho role of a 
prosecutor and ask the prosecution witnesses to explain 
discrepancies. (Vol 32) 1925 Oudh 726 (727) : 26 Cri L 
Jour 1236. 

[15] No inference adverse to tho prosecution can 
necessarily bo drawn from its failure to put in the wit- 
ness box all the possible eye-witnesses in a case. 
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(Vo! 29) 1042 Tat 481 (485, 486) : 21 Pat 256 : 43 Cri 
L Jour 817 (DU). 

[16] Prosecution failing to examine important wit- 
ness whoso statement was recorded by police under 

S. 161 — Held that omission created serious doubts 
about good faith of piosecution evidence and an infer- 
ence that it did not support the prosecution case. 
(Yol 31) 1944 Cal 306 (307, 308) : 46 Cri L Jour 
220 (DB). 

[17] There is nothing in the Code winch says that 
the prosecutor at a sessions Dial can examine only such 
witnesses as have been examined before a eoiuinittine 
Magistrate. (Vol 28) 1941 Mad 321 (321) : 42 Cri fj 
Jour 404 8? (Yol *23) 1936 Bah 533 (537) : 37 Cri li 
Jour 742 : 17 Lah 176 (KB). (Overruling (Vol 21) lVi3 ! 
Lah 667 : 15 Lah 331 : 36 Cri L Jour 100 (DB).) * 
(Yol 21) 1954 Horn 487 ( i S7) : 36 Cri L Jour 311 ►!« 
(Yol 22) 1935 Kind 3i (33) : 28 Kind L R 317 : 36 Cri 
L Jour 563, 

t See (Yol 17) 1930 Kind 99 (103) : 24 Sind L R 0(5 : 

31 Cri L Jour 117 (DB) * (Yol 20) 1933 All 690 (69 4, 
695) ; 34 Cri L Jour 967 : 35 All 1010 (DB).] 

[18] Prosecutor cannot, as of right, demand that any 
witness who was not examined by the committing 
Magistrate cither under K. 2(18 or K. 219 should Ik* 
called and examined, but the Court may call ami 
examine such a witness if if considers it nrcessury m 
the interests of justice. (Yol 28) 1911 Mud 321 (32 1) : 
42 Cri L Jour 404 * (’92) 14 All 212 (213, 21 1). 

[See (Vol 32) 1945 Kind i (9) ; 16 Cri L Jour 49u : 
I L R (1944) Kar 305 (DB).] 

[19] Witnesses not examined in committing Magis- 
trate’s Court — Prosecution has to depend upon such 
witnesses, being willing to give evidence without being 
bound down to appear, or upon being able to persuade 
the Court under K. 540 to summon them. (Vol 23) 1936 
Lah 533 (537) : 37 Cri L Jour 742 : 17 Lull 176 (PH). 

[20] Whore a material witness has not been 
examined in the committing Magistrate's Court, His 
evidence cannot be relied on in the Sessions Court. 
(Vol 25) 1938 Kind 97 (98, 99) : 39 Cri L Jour 618 : 

32 Kind L R 709 (DB) * (Vol 22) 1935 Kind 31 (33) : 
28 Kind L R 317 : 36 Cri L Jour 563. 

[21] Sessions Judge refusing to take evidence of per- 
sons called as witnesses, should leave upon record clear 
and distinct reasons for doing so. (’86) J 886 All W N 
68 (68) (DB). 

[22] Where a ease is fried by jury, Lliv witnesses 
cannot be examined in the absence of the jury and 
their evidence, if taken, cannot be acted upon. (‘06) 3 
Cri L Jour 42 (43) (DB) (Bom). 

[23] Prosecution witness examined in committing 
Magistrate’s Court not examined by prosecution in Ses- 
sions Court — Court cannot compel pmvcutioji to 
examine him as Crown witness or to hauler him tor 
cross-examination — If Court thinks such witness to Ik* 
material one, he should beexamimd as Court will u i ss. 
(Yol 22) 1935 Kind 60 (62j : 36 Cri L Jour 8(3) ; 29 
Kind L R 422 (DB). 

6. Examination must be oral. - — J 1 ] The exa- 
mination must be oral as the demeanour of the. witie-ss 
may be important for the assessor^ or Judge in forming 
an opinion of his truth. (*86) 9 Mad 83 (si, 85) (DB), 

7. Cross-examination to follow examination- 
in-chief. — il] It is both irregular and inconvenient 
to allow all the witnesses to bo examined one day and 
to reservo the cross-examination to a subsequent date. 
(’90) 2 Weir 381 (382) (DB). 

[2] Court may grant postponement of cross-examina- 
tion on reasonable grounds such as — 


(il) Where counsel is unprepared. (Vol I) IBM Cal 
<S34 (S35) : 41 Oai 299 : 15 Cri L Jour 596 (DIB. 

[See also (Yul 7) 1920 hit 351 (352) : 22 Cri B Bun 
219 : 5 Pat L Jour 706 (DB).'| 

(})) Win ve accused was uudofi tided the iirslday *uut 
put only a few questions and upplad next dav for cross- 
examination by IBs pleader explaining why was not 
engaged b.'fore. (Yol 7) 1926 Pat 351 (352) : 22 Cri L 
Jour 219 : 5 Pat L Jour 760 (DP*) 

(u) \Vhei e t 11 3 pleader, unpointed to »i. f« no llu 
accused, who had no Mmn till thou, lVipu-.M tlu 

Court to postpone lb.* oruy-examunlion of the prnja-cu 
lion witnesses till n»*\t duv after ill** exitumiat imi -in 
chief were o\ur. ( Vol 16) 1929 Cal J (5) : 59 ( n C Jom 
494 (DB). 

S. Questions by judge, jury or assessors. ~ ( 1 ! 
Lawyer appoint'd by Crown fo defend poor prisoner 
doing his work b idly— Judge should cross-ex. nnnte t.bo 
witness. (v’ol25) iOss Bat L5’» (15s): 39 Cri L Jour 38 1, 
9. Duty of prosecution. — [TJ Tin* ley itinrili 
object of the prosecution is to six: that the piisoivi 
is convicted. (Vol 17) I960 Cal 13 i (130) : 31 Cri 1;- 
Jour 91s (DB) 

[2j it is not tin* dtu.y of the p, os**< ution In tibluiu it 
conviction at unv cost (Vol 28) DHL Bung 209 (212) : 
43 Cri L Jour 157: 1911 (fun, B K 5 !6 (Bib * 
(Yol *21) 1917 Nag 271 (27s) : 59 (hi D Join 92 (DB.) * 
(Vo! 19) 1932 Bom 279 (2-S2) : 76 Bom *31 : 33 Cm 1 
•Tour J* 23 (DB.) ►!< (Vnl 3) 1916* C.d 594 (526/ : in Cri ! 
Jour 576 (DB) * (’82) S (V PM (?:!!» (Dili. 

j3j Pro'^eubon r.l »* >i ;i< 1 o »t onluin an nurlghieoiK 
funsielinn. ( \'oi 26] 1939 Bang 590 (391): U Cri L 
Jour 153 : 19 91 ll:nr; L It 263 (DB) * (’56) l i Kang; 
45 (49) (DB) <£> (Ml) it! All SI K *\) (KB). 

[1] The duty of the Dublin Prosecutor is to com hurt 
the ease fairly and fearlessly and with n full ju*ns. ■ of res- 
ponsibility that attaches to Ids position. (Vol 2D) ID its 
Mad 227* (229) ; 43 Cri L Jour 521 * (\ol 22.) 1936 
P 0 289 (300) : 37 Cri L Jour 963 (VC). 

[5] Public Prosecutor should not* act as the couuK'L 
for any particular person or party and should not 
aggravate, the ease against the pr Miner or keep back a 
witness because his evidence may weaken t-lr* prosecu- 
tion ease. (Mi' 8 Bom II O R Cr 126. ( 152,) (KB). 

[Sec (Vol 20) 192,9 Kim- 396 (392): U Cn U Jour 
353 : 19(6 Rang hK 203 (DIB. ; 

[Pi] Public Proveufor should piue * u *!•<><* lie* !'<•', tt 
all material:, irn • perl w e of the cue tiou a :<» v.h< Bee 
tliev li.*lp Hu* a er u or ■•» again 1 him. (\ul29) 1912 
T.aii 57 (2,9) : I l ii (49 15) Bail 77 : 15 Cil B Jour 370 
(DB). (Kt.iii meiiU b*4ore die police.) & (Vo! i6) J92P 

Pat 275 (233) : w Put 2^9 : 2,6 Cri B Jour 675 (DB). 
(Kt.-ii* ji s i, *!o,'e Police.) * 1 * (’07) 5 Cri D J<mi* 427 
(1291 : 2,1 Cal (4)8 (DB). (Material documents.) # (’94) 
21 Cal 612 (653) (DB). (Do.) 

[*7 ; The object of the Public Prosecutor should be (u 
aid the Oumt in discovering the truth. (Vol 21) 1937 
Bag 274 (27 H) : 39 On b Jour 92 (DB) * (’71) 8 Bon* 
li 0 R Cr 12ft (353) (KB), 

[8 j There should be on the part of the Public Pro- 
secutor no unseemly eagerness lor, or grasping* at, a con- 
viction, (’71) 8 Bom H C R Cr 126 (153, 154) (KB) 
(Vol 4} 1917 Oal 123 (13 J) : 18 Cri L Jour 585 : 41 Cal 
477 (FB). (Per MookerjcoJ.) (Vol 13) 192 4 Nag 213 
(2*45) : 26 Cri L Jour 103. 

[9] The prosecution should take great earn not to 
leave anything ambiguous on the records and to explain 
clearly by evidence circumstances having material bear- 
ing on the case. (’2 9) 1929 Mad W N 395 (413) (DB) » 
(Vol 1«) 1928 All 25 (27) : 29 Cri L Jonr 20 (DB). 

[10] It is the duty of the Public Prosecutor to give 
opportunity to his witnesses to explain any discrepancies 
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Examination of ac- 
cused before Magistrate 
lo be evidence . 


287. The e^ainirsaiicis ojf the accused duly recorded by or before the 
comnDUhig Magistrate shall ba tendered by lbs prosecutor and read as 
evidence. 4 


[1832 — S. ‘2 ST ; 187*2 — S, 218 • ISGi — S. 360.] 

[a] Sec the Indian Evidence Act, 1872 (J [11 of 1872), S. 80. 


Evidence given at prelimi- 288. The evidence of a witness n [duly recorded in the pre- 

nanj inquiry admissible. sence of ihe accused under chapter NVin] may, in the discretion of 


Section 286 — Note 9 (conid.) 

or contradictions in their dimoshioLV'. ( 5 9l) 5 0. VII 207 
(208, 209) (Dll). 

[See (Vol 25) 1038 Pul 579 (585) : 10 Cri L dour 117 
(DB).] 

[Ill lTiblie Prosecutor is not expected to cull wi Incu- 
ses with reference to defence theories. (’04) 1 Cri L .four 
718 (720) (Kathiawar). 

[121 Tt is not open to the Public Prosecutor to antici- 
pate the defence and discredit it by calling in evidence 
even before snob defence is set up. (Vol II) 1027 Mad 
533 (535) : 28 Cri L Jour 285 (DP). 

[13] Jt is no part of the prosecution’s fluty to sug- 
gest a motive for a crime nor ls it the duty of the Court 
to determine why the crime was commuted. (Vol 25) 
1938 Rang 331 (332) : 10 Cri R ,Jo n r 49 >* (’37) 1937 
Mad W N 993 (994) (T»J))*(Vol 23) 1950 Rang 00 (021: 
37 Cri L Jour 418 (DC). 

10. Trial ought not to be stopped before the 
close of the prosecution, — [1| Once having com- 
menced the ease, the Sessions Judge should, except for 
some very pressing reason, proceed de die in diem till 
the trial* is finished. (’05) 2 Cri L Jour 191 (192) : 8 
Oudh Cas 55 (DB) * (Vol 1 J) 1927 AD 721 (723) *. 50 
All 365 : 28 Cri L Jour 950. 

[2] Trial before the Co ml of Session should proceed 
and bo dealt with continuously from its inception to its 
finish. (’12) 13 Cri L Jour 861 (862) : 35 All 63 (DB) 
* (’05) 2 Cri L Jour 191 (192) : 8 Oudh Cm 55 (DID). 

[3] No final opinion as to the reliability or otherwise 
of the evidence ought to bo arrived at by the Judge or 
jury until the whole evidence is before them and has 
been considered. (’97) 20 Mad 445 (445, 446) (Dll). 

11, Treatment of witnesses. — [1] A Sessions 
Judge is not justified in stopping the cross-examination 
and turning the witness out of Court because lie is of 
opinion that the witness is not speaking the truth. (1900) 
1900 All W N 149 (149). 

[2] No Judge should allow a threat to a witness 
mless he has shown that he is wilfully false or persls- 
entiy refusing to give evidence on facts which must be 
vlthin his knowledge. (’92) 14 All 242 (256) (813). 

Section 287 — Note 1 

[1] It is obligatory on the prosecution to tender in 
vidence statement of accused made before committing 
lagistrate, whether such statement tells for or against 
he accused. (’94) 1894 Rat 710 (713) (DB) * (’70) 13 
uth W R Cr 63 (63) (DB). 

[2] The statement tendered and read as evidence has 
he same effect as any other evidence adduced before the 
essions Judge. (Vol 27) 1940 Bat 14 (15) : 40 Cri L 
our 838 * (’66) 5 Suth W R Or 1 (1) * (’92) 15 Mad 
52 (353) (DB). 

[3] Where accused has confessed his guilt in his 
atement before committing Magistrate he can be convic- 
i& on the basis of such confession. (’66) 6 Sixth W R Cr 
1 (83) (DB) * (Vol 8} 1921 Sind 129 (130) ; 16 Sind 

R 67 : 25 Ori L Jour 574 (DB) « (’69) 12 Suth W B 
r 49 (49) (DB). 


[4] Accused can be cum idl'd on confession (hough 
he retracts confession hefoiv* Sessions .Judge. (\S5) 1885 
All W N 59 (59) (PB)*(Yd 2) 1915 Bom 249 (230, 251)* 
40 Bom 220 : 17 Cri L Jour 133 (DB) * (’67) s Suth 
W R Cl 40 (10) (DB). 

[5] Accused U entitled to roly on Htuvunont to prove 
points in his favour. (’95-1900) 1S93-1900 Dow Bur Rui 
207 (208). 

[6] The section does not contemplate that the com- 
mitting Magistrate should be called as a witness in the 
Sessions Court and examined with reference to the 
recorded statement. Sec (*UI) 5 Cal W N xlvii (xlviii). 

[7 1 Statement of accused should ho road as part of the 
east; lor the pro -'edition before the* accused enters upon 
his defence. (’87) 2 Weir 361 (30i) * (’07) 8 Suth W R 
Cr Cir No. 1 1, p. 0 (6). 

[H j Where there are several accused in a ease, and 
the statement made, by one of them in the committing 
Magistrate’s Court is read in the Sessions Court, the por- 
tions touching the other accused omnot be omitted. 
(’70) 5 Mad II O R App iv (iv). 

[9j Accused making confession under improper in- 
ducement by police — Committing Magistrate admitting 
confession and exam iningueeusci l with regard to it — Held ’ 
the confession was not duly recorded and could not be 
produced in tlie sessions, (’08) 8 Cri D Jour 62 (04) : 4 
Low Bur Rui 244. 

I See also (Vol 2) 1915 Bom 219 (250) :I7 Cri L Jour 
133 : 10 Bom 220 (DB).] 

[10] An admission made by the accused before the 
committing Magistrate in answer to questions by the 
latter, when there is no evidence implicating the accused 
is not “duly recorded.” (Vol 28) 1941 Mad 1 (5) : 4*2 
Cri L Jour 677. 

[11] A written statement filed by the accused in 
answer to questions put to him by the committing 
Magistrate cannot ho considered to be a document con- 
taining the examination of the accused “duly recorded.” 
(Vol 28) 1941 Mad 296 (297) : 42 Cri L Jour 402. 

[12] Statement of the accused recorded by a Magis- 
trate who hold the preliminary enquiry Ls admissible 
although the case was actually committed to the sessions 
by some other Magistrate. (’08) 7 Cri L Jour 29 (30): 
31 Mad 40 (DB). 

[13] Where a Magistrate who succeeds to the jurisdic- 
tion of another Magistrate commits a case to the sessions 
under 8. 350 on evidence recorded by his predecessor, 
the statement of the accused recorded by such predeces- 
sor is admissible. (Vol IS) 1926 Lah 271 (271) : 7 Lak 
70 : 27 Cri L Jour 627 « (’08) 7 Cri L Jour 29 (30) : 
31 Mad 40 (DB). 

SECTION 288 — SYNOPSIS. 

1. Scope, object and applicability. 

2. “Duly recorded in the presence of the accused.” 

3. “Under Chapter XVriI.” 

4. “Discretion of the presiding Judge.” 

5. “If such witness is produced and examined.” 



:s. 2 S 8 ] 


:T1IE CODE OF] CRIMINAL PROCEDURE, 1*3 9o 


ihe presiding Judge, if such witness is produced and examined, be treated as evidence in t.m -n*u 
'[for ail purposes subject to tie provisions of the Indian Evidence &et 1872.] 

[1$S2 - S. 288 ; 1872 — B. 219.] 

[a] Substituted by the Code of Criminal Procedure (Amend merit.) Ad. 1923 (18 [X Yll 1 j N 1923;. 8 7^. for 
'’duly taken in the presence o £ the accused uefore the committing Mag’s Lade. 1 \bj Iv^r rd , .o:C. 

OBJECTS AND REASONS 


’ We think the amendments proposed in S. 288 effect 
a considerable improvement; bat we would lay down 
that the evidence of a witness before the committing 
Magistrate can only bo treated evidence fur all 
purposes 'subject to the provisions of the Indian Evi- 
dence Act. 1 We considered the sucres lion that the 


SECTION 238 — SYNOPSIS (comd.) 

5. May be treated as evidence In the case tor all 
purposes subject £o the provisions of the Evi- 
dence Act. 

7, Corroboration of evidence admitted under this 
section. 

3. Practice and procedure. 

9. Approver’s evidence. 

1. Scope, object and applicability. — [1 1 But U,v 
this section evidence in l ho commitment proceedings 
would be admissible for llic purpose nt rorroboraliug or 
contradicting the witness. (Vo! 12) 1925 huh 483(485): 
27 Cri L .Tour 289 (Dll) * (Vol 51) 1047 hit 1 10 (1 gsl 
(TO). 

[2] This section gives a uiscivtion in the. Missions 
Judge as substantive evidence even though it may mu 
be admissible under B. 33, Evidence Act. (\s7) 1887 bun 
Ho No. 51 Cr, p. 132 (135) (1)1 5). 

[3] The object of tlie section is to prevent the tamper- 
ing of witnesses between the commitment and trial. 
(’93-1900) 1893-1900 Low Cur Rid 280 (280). 

[4] All evidence given before the committing Magis- 
trate does not become ipso facto evidence at the sessions 
unless the Judge admits them as such, (Vol 2 D 1937 
Sind 61 (65) ; 38 Cri L Jour 487 : 30 Sind L R 238 
(DU) * (Vol 33) 1946 Nag 321 (328) : I L R (1916) Nag 
946 : 47 Cri L Jour 918 (DU). (Evidence so committed 
can form the basis of the finding.) 

[5J This section does hot restrict the use of evidence 
which can be used at sessions trial for any purpose 
under the Evidence Act. (Vol 31) 1944 hah 377 (380) 
(DB)tt(VoUJ) 1914 Ltth 200 (208) ; 13 Cri L Jour 
660 (DB). 

f6j Evidence of each undividual shouid be separately 
admitted and no general order in ripped of all or smiin 
of them should bo passed. (’85) Weir 3rd Edn.93 1 (936). 

[7] The section applies only to prosecution witnesses. 
CIO) 11 Cri L Jour 538 (539) (DB) (C«)). 

[8] The section deals only with the admissibility of 
the evidence and not their value as evidence. (Vol 33) 

1946 Lah 380 (385) : 47 Cri L Jour 980 (LB) * (Vol 34 

1947 Pat 144 (145) : 25 I>at 323 (325) (DB). 

2. “Duly recorded in the presence of the 
accused/* — [T] The existence of a record or memo- 
randum of evidence is a condition precedent to the 
applicability of the section. (’87) 1887 Pun Ro No, 51 
Cr, p. 132 (134, 135). 

[2] The evidence of prosecution witnesses recorded, 
without the accused being allowed to cross-examine 
them is not “duly recorded” and cannot be introduced 
into the record under this section, (’94) 21 Cal 642 
(665) (DB) ft (Vol 17) 1930 Hind 54 (55) : 31 Cri L Jour 
121 (DB). 

[3] Accused declining to cross-examine prosecution 


power conferred by tins Jaucti'u s'i.-uX h e •*!v. r aiLa 
by Appellate and IVwIsuaia* Courts ^ hrm Ce Xnwr 
Court had refrained from e::ei*«Aing .B 'ml- m M, • 
whole, wo were of opinion Hint no nrnyio *it J .ou‘i. X 
ixiado m this respejt.” 

— S. C. It. (18 [XViUj of 1923) 


wl tees vs despite opportunity giv*n — Ahs-mci of ero.ss- 
« xMuiuuiiuu does not iilLel .uhm sibddv cn .‘Ntdean of 
thus 1 witnesses, - v \nl 17) 195s? Sind 5‘ (o V) : ;;l Cri L 
Jour 121 (!>B) (\o| 13) 3926 urn 590 i~"M\ 59 L ; '>< 

Cn L Jouv 33 * (Vci 12) 192" O.idh 726 ("2l; : 

20 O’ i ! < Jour 1236. 

[!| E\nU j nco nvorh'd in liv* :ibvnr.* ul‘ l.h<* Menu ,<‘U 
cannot 1 m 1 admitted und«,r l!l> « 'ivMmi. (90 i Cri L 
Jour 199 MOO) : 190 3 Pur, Be X- 3 Or T ('i3> 1 \ Or: 
L Jour 211 (2121:35 All 260 HMD v'Voi L 19,1 
Oiulli 388 (389) : 16 On B dom l '2 : 17 D;idh i\i * 3» 13 
tt(’96) 23 Cul :i»>i \:M>\ (LB) 

[5 ’■ Hi Suf'ns ti mi - IhiriU", i\v u-u\i« ni n.d ,<m *• »*i.» 
S. Willies V Ill'll* li *wt- it xe ! I mft« i,h< nuninlt- 

Ala 1 " ’trni“ t‘ul*n*'i 1 . .-uiiradM t.B. tu -No 
objection raised In Crown — .«* tii*pn JttPii : t mmol 

hiuvi'used. (’86) 13 Cal 121 U23. 131 1 (DB). 

3. “Under Chapter XVIII.” - - |lj The state- 
ment of ji witness made otherwise Hum under Chapter 
XVII l, is not within the section, f 5 L2) 13 Oi fj Tour 226 
(229) : 36 Mad 159 (DB) * (’Of) l Cri L Jour 193 
(500, 501) : 1901 Pun lie No. 3 Cr * (Vol 9J 1922 Mad 
303 (303) : 23 Cri U Jour 262 (LB) tt (Vol 19) 19:52 Cal 
683 (685) : 33 Cri Tj Jour 770 (LB). 

12] Evidence recnuled under S. 219. aflrr commit' 
tuenh would fall within 1h'* sirlion. (Vol 13’t 192<) 0\v 
235 (237) : 53 C a l 18 1 : 26 Cri 1 j J.mr 1577 (LB), 

| :> ] Trial commenced with a Mew to try it him .«*ii - 
Subsoil ue nil y committed to session E/iiK uc.i* rirurd'st 
bv Magi4nitx‘ can b diemul a ', r* c u’dt-d uiuhr ("uap,< r 
XVllh (Vol 27} 1910 Lah 389 A.9L : 1 KslptU) I . tk 
151 : 12 (hi L Jour 29 (UP.)* I V< 4 1926 Ltd 235 

(237) : 53 Cal 18! : 26 Cn 1. Jour 15I7 (LB). 

4. “Discretion of the presiding Judge.” — \ 1] 
l >i. sum ‘ lion svk'd uudur lh>- :i*4iou Juuild he very 
carefully and •:parii»;*h uicd. (Vol 32) 1915 Cal 467 

( 169, 470) : 1 li It (1341; 2 Cal 305 (DB) # (Vol 31) 

19 N Cal 323 (321) : i h li (19 43) 2 Cal 381 : 46 Cri h 
Jour 199 (LB) * (Vol 21) 1037 Hind 61 (05) ; 38 Cri h 
Jour 487 : 30 Sind L R 238 (DB). 

f2| I >iscreUon vested under this section is absolute, 
(Vol 29) 19 42 Lah 215 (216) : l L U (1043) Lali 397 : 
43 Cri L Jour 828 (DU). 

[3] Evidence admitted under this section should not 
be read out to tko witnesses before they an* <;r<> wxu- 
mined by the defence. (Vol 9) 1922 Lah I (12) : 3 Lah 
144 : 23 Cri L Jour 513 (DU). 

[4] Consent of the counsel or tho expediting of the 
trial is not a proper ground for acting under this sodium 
(’85) Weir 3rd Edn. 934 (930, 937). 

[5] A Judge can act under this section only when he 
has reasons to think that the witness has stated the 
truth before tho Magistrate but does not do so before 
him. (Vol 28) 1941 Mad 258 (259) : 42 Cri L Jour 205: 
ILR (1941) Mad 172 (DB) tt (Vol 27) 1940 Mad 136 
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action 288 — Note 4 (could) 

37} : IJ Gri L Jom 323 (DB) © (Vol 2i) 103* SIsitl 
. (65) : 3s Cri I lour *l«7 : 30 8md L R 238 ( O I »1 © 
r ol 17) 1030 All 7 !6 (707) : 32 Cri L Jour l->2 (DO) 
(’96) 0 C P I- R Or 21 (25) * (Vol 10) 1029 Tuili 1 1 1 
12) : 29 Ori L Jour 10-17 (DB) © (Vol 31) PJUCul 
13 (32-1) : I L R (1913) 2 Cal 3*1 : 40 Cri L Jour 199 
)B). (Minor disempaneies does not warrant iution 
rider tilled section.) 

[0] Contradicting witness alleging that his evidence 
-fore Magistrate was not voluntarily made but under 
eessure— Judge should investigate it before deciding 
lat the evidence given before him is false. (1900) 4 Cal 
7N 49 (55) (DB) © C03) 7 Cal W N 315 (319, 350) 
DB). 

5. “If such witness is produced and exa- 
nined.” — [1] Examination of the witness in the sos- 
ions trial is condition precedent to the incorporation of 
ns previous evidence under this section. (Vol 31) 1944 
oah 377 (380) (DB) « (Vol 7) 1920 Nag 170 (171) : 10 
lag L R 30 : 21 Cri L Jour 480 © (Vol 21) 1934 Lah 
212 (214) : 35 Cri L Jour 349 (DB), 

[2] Mere cross-examination of a witness or merely 
rendering a witness for cross-examination is not suth- 
liout to satisfy the requirements of the section. (Vol 3) 
L916 Mad 582 (583) : 10 Cri L Jour 615 (DB) © 
(Vol 17) 1930 Cal 706 (707) : 57 Cal 940 : 32 Cri L 
Jour 180 (DB). 

[B] The mere examination of a witness as to the fact 
of his having made the previous deposition is not 
enough for allowing action under this section. (’85) 
Weir 3rd Edn. 934 (936). 

6. May be treated as evidence in the case for 
all purposes subject to the provisions of the Evid- 
ence Act. — [1] The previous deposition of a witness 
admitted under this section can be treated as substantive 
evidence in the case and not merely as evidence useful 
for the purpose of corroborating or contradicting a 
witness. (Vol 33) 1946 Lah 48 (49): 47 Cri L Jour 232* 
(Vol 31) 1944 Cal 323 (325) : ILR(1943) 2Cal8Sl : 46 Cri 
Ii Jour 199 (DB)©(Vol 29) 1942 Lah 215 (216): LLR (1943) 
Lah 397 : 43 Cri Ii Jour 82H (DB) © (Vol 24) 1937 1> C 
119 (121) : 38 Cri L Jour 498 : 64 Tnd App 148 : 1 L R 
(1937) Bom 711 (PC) © (Vol 27) 1940 Nag 340 (347) : 
I B B (1941) Nag HO: 42 Cii L Jour 17 (DB) * 
(Vol 27) 1940 Pat 289 (293) : 19 Pat 369 : 41 Cri L 
Jour 910 (DB). 

[2] The words “subject to the provisions of the 
Indian Evidence Act” do not mean that the previous 
statements of a witness admitted under this section can 
be treated as evidence only in those cases in which such 
a course is expressly provided for by the Evidence Act. 
(Vol 20) 1942 Lah 215 (216) : I L B (1943) Lah 397 : 
43 Cri L Jour 828 (DB). 

[3] The evidence admitted under this section is 
subject to the same rules as to admissibility and rele- 
vancy as any other evidence and irrelevant evidence 
cannot bo admit 6 id under this section merely because 
it is the deposition given before the committing Magis- 
trate. (Vol 31) 1944 Hind 178 (182) : 46 Cri L Jonr 348: 
X L B (1944) Kar 75 (DB) © (Vol 12) 1925 Sind 289 
(292) : 19 Sind L R 71 : 26 Cri L Jour 1063 (DB) * 
(Vol 12) 1925 Lah 452 (453) : 6 Lah 1 99 : 26 Cri L 
L Jour 1245 (DB) * (Vol 12) 1925 Pat 51 (53) : 3 Pat 
781 : 26 Cri L Jour 270 (DB) © (Vol 13) 1926 Pat 440 
(442) : 27 Cri h Jour 594 (DB) * (Vol 13) 1926 Cal 105 
(105, 106) : 26 Cri L Jour 1553 (DB) © (Vol 14) 1927 
All 479 (480) : 49 All 251 : 27 Cri L Jour 1365 (DB) © 
(Vol 12) 1025 Bom 266 (267) : 26 Cri Ii Jour 705 : 50 
Bom 215 (DB). 

[4] There is no legal objection to a conviction being 
hn,<!f»d nnrefv on the rrrior deposition of a witness admit- 


fed aU'VL’ Mil!* ‘Vi'i.iii.i O. o 1 27) Lit 10 Ni’s 3 4)1317); 

1 L K (10!1) N.iq 1 i:i : 43 (‘nlj Join 17 (DC)*(V,il23) 
393ii Lah 377 (95s): ;iT Cri L .imr. : 17 Uih-US 

(Dll) 4< (Vol ‘221 1933 Ml till ! (li'.ijl .'.ii On li -l.mv H23 

* (Vol 21) 19:5-1 Oudli 222 (221) : 35 Oil L Jimr *91 
(HC). , . . 

[5J A .Tu<l;>c Ml mull l luw ,ovy su-i- i:i >lU:> l Kuninda 
Tor piofoiTiti" I'lti' )>.>)< n--’ tin- mniinitting 

Maqistiitte to that *.',1 \ . - n ir'l'iic li i i -i U . f\ul24) 1 9 til 
Mud 700 (701) : -1-1 Ori L .lour sl'l (DC)* (Vol 29) 
1912 Hind 139 (1-JO) : 41 (Vi 1 X>u,- 7:i : 1 1, K (1942) 

Kar 2119 (DU) * (Vol 27) 19 10 Mud dill (IDT) : 11 Ori 

L Jour 552:5 (IMS) * (’39) ;l l’uu L Ii Sii2 (s(il) (1H!) * 
(Vol 2;!) 19:10 IjiUi 3.77 (359) : 97 Oi r, .lour -’>07 : 17 
Lah 419 (Dll) * (Vol 23) 19:50 V it 11 (1 II : 47 Cri L 
Jour 223 (IMS) * (Vol 1:1) 1920 I’M, lid (ICs): 27 Cri 
Ij Jour 39-1 (DC) * (Vol 91 1922 Com MIS (109): 40 
Bora 97; 22 Cri L Jour 0:!0 (DC) *i(\«.l 21) 1944 
Ondh 102 (lss3) : :53 Cri D Jour 797 * (1900; 4 Cut 
\V N 49 (53) (IMS). 

[6 1 It is unsafe to use n4 coiToliorul ion ut a retracted 
confession tlio reiracted ,lo|«':ition of a wilm-w admitted 
undor this section. (1900) 27 Cal 293 (400, .907) (IMS) * 
(’92) 2 Weir 309 (309) (DC) * (’S9) 12 Mail 124 (124) 
(DC) * (1909) 14 0 I> C It Cr 107 (10!'.. 110) * (Vol 1) 
1917 Lah 991 (393) : IS Ori L Jour 709 : 1917 Bun Bo 
No. 97 Cr (DC). 

[7] The whole of the jiriur statement of a witness and 
not merely portions of it should lie treated as evidence 
in tho case. (Vol Mi) 1929 Na;; 293 (23-i) : 30 Dri L 
Jour 333 (IMS) * (Vol 12) 1925 Mail s79 (Sjsd) : 27 Cri 
L Jour is (IMS). 

7. Corroboralion ol evidence admitted under this 
section. — [IJ Brior deposition made before Ma.'istrutu 
and admitted trader this Mention nan be uornibumted by 
prior statements of tho witness of (lm kind mentioned 
in K. 157, Kvidenee Ae.t.(Vol29) 1912 Sind 139(140) : 14 
Cri Tj Jour 73 : 1 L It (1912) Kar 299 (DC) * {Vol 11) 
1924 Lah (109 (010) : 5 lai.li 324 : 23 Cri L Jonr 1201 

(DB) * (Vol 1(1) 1923 Mad 20 (23) : 45 Mini 7titi : 21 
Cri T, Jour 417 (DC) * (Vol 21) 1931 (Id 12 1 (125): 00 
Cal 1339 : 35 Cri L Jour 307 (DC). 

[But see (’10) 11 Ori L Jour 512 (0 12, 5 13): 3 1 Com 593 

(DC) . (Only statements of witne.'Se.-' made in Iryiiv, Court 
can bo corroborated in manner eontemplaled by S. 157, 
Kvidenee Ae,t.)J 

[2] Htatunie.iit of witne recorded under H. 101 and 
corroboratint; his deposition More (lie. eoimuiftini; 
Magistrate, cannot lie heated as r.ulr.l.iliiivii evidence. 
(Vol 34) 1927 Mad 1112 (1 U2):2H Cri L J.nir 27*1 (DB). 

[3] Statement made to iiiiliee ennnol be used for nor 
voburaling tho dc|Ki,iitiun. (Vol 12) 1927 Lah 399 (400): 0 
Lah 17 L : 27 Cri L Jour CSS (DC). 

| But see (Vol 1.1) 1921 Lah (109 (Old) :5 Lah 324 
: 25 Cri L Jour 1201 (IMS),] 

|4) Ktatomont biu'm'n cominUtiie,', Mu; 'Lira le Iriui'Jef- 
red to sessions record — .ludye Islnp satLlied iilniut its 
truth can net 114x111 it and eorrohoraliim is not required. 
(Vol 33) 1940 Lull 3 h 0 (3S2, 3S3) ; 47 Cii L Jonr UsO 
(DB), 

8. Practice and procedure. . — 1 1 ! IVioru admitting 
evidence under this sootion, the Judge must inform the 
parties * bo that they can test it. (’86) 1886 All \V N 250 
(256, 257) © (Vol 8) 1021 All 215 (-210) : *27 Cri L lorn* 
818 (DB) * (Vol 1C) m0 Nag 256 (255): 50 Cri L Jour 
585 (DB). 

[2] Depositions of svituess before committing Magis- 
trate and Sessions Judge i neoivdstent — Judge should 
afford an opportunity to the witness of explaining tho 
inconsistency by drawing Lin attention to tho previous 
statement. (Vol 82) 1045 Cal 150 (165) : 46 CdL Jour 
692 (DB) © (Vol 81) 1044 Cal 828 (824) : 40 Cri L 
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289 a ( 1 ) When the examination of the witnesses for the prosocuticn and the examination 
Procedure after examination (if any) of the accused are concluded, tho accused shall be asked 
of witnessed for prosecution, whether he means to adduce evidence. 

(o.) If he says that ho does not, the prosecutor may sum up his case; and, if the Court 
considers that there is no evidence that the accused committed the offence, it may then, in a case 
tried with the aid of assessors, record a finding, or, in a case tried by a jury, direct the jury to 
return a verdict of not guilty. 

(3) If the accused, or any one of several accused, says that he means to adduce evidence, 
and the Court considers that there is no evidence that the accused committed the offence, na 
Court may then, in a case tried with the aid ol assessors, record a finding, or, in a case cried b\ 
a jury, direct tho jury tc return a verdict of not guilty. 

(Ji) If the accused, or any one of several accused, says that he means to adduce evidence, 
and the Court coiinidem that there is evidence that he committed Lhe offence, or if, on his saying 
that he docs not mean to adduce evidence, iho prosecutor sums ap his case ami the Court considers 
that there is evidence that iho accused committed the ofibneo. the Court shall call on the accused 
to enLer on his defence. 

[1882 — S. 2S0 : IS72 — S. 251 ; ISO! — S. 372.] 


Section 238 — Note S (eontd.) 

Houv 1 00 : 1 L ft (10 Pi) 2 Cal msl (Off) * ('si) issl 
All WN74 (74) * (Vol 10) 1920 Luh <11 (!12) : 20 
Cri L -Toni' 1017 (DU) * (’85) 7 All 862 (863) * f Vol 9) 
1022 Tat 40 (12) : 23 Oii L Ton.' 21s (DU) * (YW 17) 
1930 Pat 330 (330, 344) : 32 Cri Ti .Tone 13s fBB) 

* C04) l Or! L Tour HO (<ss) : 31 Cul 1 12 (KJV) (Per 
Prinsep Offe. O. J.) * (Vol 2) 1015 Bom 237 (21 1) : 
16 On L Tom 75 1 (DU)- 

[See however (Vol 31) 10 1 i Sind 17s (182): 40 Cri L 
Tour 34s :Ill{ 01941) Knr 75 (DU) « (Vol 20) 1012 
Lull 215 (216) : 43 Cri L Tour S2S : f L U (10(3) Dali 
397 (DU).] 

[ 3 ] Statement of witness for prosecution, who wa-i 
given up by prosccuLiom transferred to Sessions record. at 
request of defence — Witness is to be Um-ed an defence 
or Court witness and not as prosecution witness, (Vol 31) 
1944 Lah 206 (208, 209) : 45 Cri L Jour 660 (DU). 

[4] Witness resiling from statement made in tom- 
miting Magistrate's Court — Notice to show cause 
cannot be issued when ease is pending. (Vol 23) 1030 
Sincl 140 (141) : 37 Cvi L Tour 1045. 

[5] Time for transfer of depositions— Court should not 
allow statements of approver to bo read out to tho 
witness before the defence has had an opportunity of 
cross-examining him. (Vol 9) 1922 Lah 1 (12) : 3 Lah 
144: 23 Cri L Tour 513 (DU). 

9. Approver's evidence. — |"1] Approver’s deposi- 
tion in committing Court is admissible under this 
section if considered true by trial Court — Retraction 
of confession and repudiation of that evidence by 
approver aro not material. (Vol 33) 1916 Mad 271 (278) 

: XL R (1946) Mad 389:47 Cri L Jour 785 (DB) 

* (Vol 26) 1939 All 567 (572) : 40 Cri L Tour 856 : 
I L R (1939) All 736 *(Vol 17) 1930 Pat 545 (547,548) 

: 9 Pat 592 : 32 Cri L Tour 66 (DB) * (’94) 1894 Pun 
Re No. 14 Or, p. 42 (44) (DB) * (Vol 7) 1920 Mad 741 
(742) : 22 Cri L Tour 385 * (’99) 21 All 175 (176, 177) 
(DB) tt (‘03-04) 2 Low Bur 3tnl 214 (215). 

[2] It is unsafe to base a conviction on tho retracted 
statement of an approver in the. absence of any corro- 
boration. (3)1) 1891 Alt \V N 184 (185). 

SECTION 289 — SYNOPSIS. 

1. When the examination of witnesses tor pro- 
secution is concluded. 


2. Altar the examination, if any, ol the accused. 

3. “The accused shall he asked whether he means 
to adduce evidence 

<. “Tho pr ;*jccjlo" may burn up his case'’— Sub- 
section (D. 

Sr Where ther t is no evidence that the accused 
committed the offence. 

6. Record a finding of not guilty. 

7. “Direct the jury to return a verdict of not 
guilty.” 

8. “Shall call on the accused to enter on his 
defence” — Sub-section (4). 

9. Procedure where the witnesses for the accused 
arc absent. 

10. Effect of non-compliance with the section. 

1. When the examination of witnesses for pro- 
secution is concluded. — [1] An ueeiv.‘*d person U 
entitled t.n know wlmt (ho c\idemv ;maiu-t him is 
b< -fores bo U milled upon to filter on his dolVnoo. (Vol 10) 
1923 All 322 (323) : 15 Ail 323 : 25 Ori h Tour 395. 

[2] IVosi cutinn \\itm-s-4 examined after defence evi- 
dence recorded — Held, procedure was contrary to tho pro- 
visions of tin, Code. (Vol 7) 1920 Bom 339 (341) :22 Ori 
L Tour 58 (DB). (Not justified.) * (Vol 15) 192$ Lah 
953 (953) : 29 Ori L Tour 844. 

[3] The prosecutor cannot re-open his case and make 
additions to it except such voluntary additions as iho 
accused may make himself. (Vol 10) 1923 All 322 (323) 

: 45 All 323 : 25 Cri L Tour 805 * (*71) 3 N W P H 0 
R 271 (272). (Re-opening case allowed for contradicting 
now caso set up by accused in defence.) 

[4] Court recalling x )ro ^ ccxlt 'i° n witness idler accused 
has made his defence — Accused should be allowed to 
call further evidence to meet tho evidence so taken. (’70) 
13 ftuth W R Cr 15 (13) (DB) * (Vol 12) 1925 Lah 
531 (531) : 26 Cri L Jour 1035. 

[5J The Court should wait before proceeding under 
this section till ail the evidence on the side of tlio pro- 
secution is concluded. (’92) 14 All 212 (214). 

[0] Tho Court cannot proceed under this section h 
the course of the prosecution evidence because it doe 
not kiliive the eVidence so far tendered. (’97) 2(J Ma< 
445 (446) (DD)*( 5 9 h) 1 Oudli Can «5 (h7). 
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Section 289 (contd.) 

2. After the examination, if any, of the accused. 

[1] The words “if any” are not intended to relax the 

imperative provisions of S. 342 in sessions trials but 
covers only those cases where the accused has no cir- 
cumstances to explain. ( ! 09) 10 Cri L Jour 325 (339) 
(PB) (Cal) ft (’03-04) 2 Low Bur Rul 115 (116) (DB)ft 
(Yol 20) 1933 All 690 (695) ; 55 All 1040 : 34 Cri L 
Jour 967 (DB). 

[2] Before an accused person is called upon to enter 
on his defence, he should be examined regarding the 
evidence against him. (’66) 1866 Pun Re No. 57 Cr, p. 
64 (65) (DB) ft (Yol 13) 1926 Oudlr 57 (58) : 26 Cri L 
Jour 1576. (By such examination the jury gets an opp- 
ortunity of observing the demeanour, of the accused.) 

3. ‘'The accused shall be asked whether he 
means to adduce evidence.’* — [1] The accused 
himself cannot waive the benefit of the provisions which 
requires the Court to ask Mm whether he intends to 
adduce evidence. (’68) 10 Suth W R Cr 7 (7) (DB). 

[2] “Adduce evidence” does not mean the same thing 
as entering upon defence. The Court can require the 
accused to enter upon his defence only where Court 
considers that there is evidence that accused committed 
the offence. (Yol 7) 1920 Pat 471 (474, 478) : 21 Cri L 
Jour 705 : 5 Pat L Jour 430. 

4. “The prosecutor may sum up his case” — 
Sub-section (2). —[1] A prosecutor may sum up, in a 
case where several accused are tried together, only if all 
the accused say they do not mean to adduce evidence. 
(’94) 18 Bom 364 (365). 

5. Where there is no evidence that the accu- 
sed committed the offence. — [1] The words “no evi- 
dence” in sub-section (2) does not mean that there is no 
satisfactory, trustworthy or conclusive evidence. (’88) 10 

. All 414 (416, 417) ft (’92) 16 Bom 414 (422) (DB) ft 
(Yd 12) 1925 Cal 1055 (1055) : 26 Cri L Jour 1151 
(DB) ft (Yol 16) 1929 Pat 121 (124) : 30 Cri L Jour 619 
ft (’94) Oudh Sel Cas No. 274, p. 607 (608), 

[2] The evidence must be such that a juTy might 
reasonably conclude the fact as established. (Yoll4) 1927 
Ail 90 (91) : 49 All 181 : 27 Cri L Jour 1369. (Test is 
'whether there is evidence which could go before a jury.) 
r ft (Vol 2) 1915 Cal 773 (777) : 16 Cri L Jour 661 (PB). 
~'" r J [3-4] .Where the only evidence is the confession of a 
feo^aecused it- is “no evidence” within the meaning of 
this section. (’71-74) 7 Mad H C R App xv (xv) ft (’09) 
9 Cri L Jour 404 (405): 33 Mad 46 (DB) ft (’09) 10 Cri 
L Jour 68 (68) (DB)- (Mad). (Evidonce of witness of 
co-accused.) 

[5] The evidence contemplated by sub-s. (2) includes 

both direct and circumstantial evidence. (Yoi 24) 1937 
Pat 263 (270): 15 Pat 817: 38 Cri h Jour 673 (DB), 
(The judgment uses the words “ oral and circumstan- 
tial ” but apparently what is meant is “ direct and cir- 
cumstantial. **) • 

[6] ^ Prosecution could not adduce evidence as witnes- 
;■ f sss failed to attend. It cannot be treated as a case of 
. 1 6 No evidence,” (Yol 13) 1926 Cal 584 (585) : 27 Cri L 

Jour 125 (DB). 

' t Record a finding of not guilty [1] Court 

considering that there is no evidence can record a find- 
ing Of hot guilty without taking opinions of assessors, 
A buHf there is some evidence Court cannot do so without 
',1 their opinions. {*96) 9 C P LOR Cr 24 (25) ft ('92) 16 
; li (422) (DB) ft (’88) 10 All 414 (416, 417). 

[2] Court cannot record a finding of not guilty where 
it considers the charge itself improper, (’99) 12 All 551 
„ <552). 

^'•'. 7* “ Direct the jury to return a verdict of not 
[1] The discretion , conferred by this section 

h* aveerttiaAfi Inrtfoifttl V ftiiil whfiTA fcHft Jridcre fn 


satisfied that there is no evidence to go to the jury, he 
must withdraw the case from them. (Yol 28) 1941 Bora 
123 (124): 42 Cri L Jour 470; I L R (1941) Bom 515 
(FB) ft (Yol 28) 1941 Bom 125 (128) : 42 Cri L Jour- 
513 (FB) * (Yol 28) 1941 Mad 763 (763. 764): 43 Cri 
L Jour 106 (DB) ft (Yol 16) 1929 Bat 121 (123): 30 Cri ' 
L Jour 519 ft (Yol 7) 1920 Cal 698 (699): 22 Cri L Jour 
60 (DB). 

[2] Direction by the J udge to return verdict of “not 
guilty” in the absence of evidence must be accepted by 
the jury as it is'a question of law. (Yol 26) 1939 All 
708 (708, 709) : I L R (1939) All 871 : 41 Cri L Jour 
142 (DB). 

[3] Likely prejudice to the case of co-accused cannot 
be a ground for not returning verdict of “ Not guilty ” 
if there is no evidence. (Yol 13) 1926 Cal 728 (729)*. 27 
Cri L Jour 398. 

[4] Where there is some evidence the Court cannot 
direct a verdict of not guilty because it believes it. (Yol 
18) 1931 Pat 172 (175): 10 Pat 140: 32 Cri L Join 975 
(DB) ft (Yol 16) 1929 Pat 121 (123): 30 Cri L Jour 519 
ft (Vol 11) 1924 Cal 809 (811): 25 Cri L Jour 1048 (DB) 
ft (Vol 12) 1925 Cal 1055 (1055, 1056); 26 Cri L Jour 
1151 (DB). 

[5] This provision is meant for remedying any suspi- 
cion of injustice under which the accused may labour 
in respect of what he considers to be a committal on 
insufficient evidence. (Yol 22) 1935 Nag 202 (204, 205); 
36 Cri L Jour 1389 : 31 Nag L R 360. 

8. “ Shall call on the accused to enter on Ms 
defence Sub- section (4).— [1] The calling upon an 
accused person to enter on his defence under this sub- 
section is not a mere formality but is an essential part 
of a criminal trial. (’96) 23 Cal 252 (253) (DB) ft (’92) 
16 Bom 414 (423) (DB). 

[2] Where several persons are tried together, all of 
them should be called upon to enter on their defence if 
even one of them oilers to adduce evidonce. (’94) 18 
Bom 364 (365), 

[3] Adverse infereneo cannot bo drawn against the 
accused if he fails to adduce evidence even if he had 
agreed to adduce evidence when ho was questioned, (’84) 
10 Cal 140 (149, 150) (DB). t 

[4] The record should be complete noting any defence 
set up or, where the accused does not voluntarily make 
any statement or declines to answer, a note of the address 
to the Court under H. 290 recording the fact that ho 
declined to make a statement or answer question, (’71) 
15 Suth W R Cr 16 (17) (DB) ft (’86) 9 Mad 224 (244) 
(DB)ft(*85) Oudh Sel Cas No. 95, p. 106 (106)* (*03-04) 

2 Low Bur RulllS (116) (DBV 

[5] Where the accused calls no witnesses, he or his 
pleader is to make his final address to the Court, (Yol 
23) 1936 Mad 82 (83); 37 Cri h Jour 45 (DB)ft (Yol 14) 

1927 Cal'250 (251); 28Cri L Jour 297; 54 Cal 286(DB), 

9; Procedure where the witnesses for the accu- 
sed aye absent.— [1] Defence witnesses not in attend- 
ance because not summoned— After calling upon accused 
to enter upon his defence the trial should be adjourned 
and the witnesses summoned. (’69) 12 Suth W BCr 22 
(22) (DB) ft (’71) 8 Beng L R App 88 (88, 90) 

(’75) 23 Suth W R Or 58 (59) (DB). - : 

10, Effect of non-compliance with the section* 
—[1] Where criminal trials are substantially 
themselves defect will not be cured by any consent or- 
waiver on the part of the accused. (’76) 2 Cal 23{£$- 
(DB), . \ 

[2] It is irregular to record the prosecution 
after the accused has entered on his defence. (VollS) 

1928 Lah 953 (953); 29 Cri L Jour 844 ft (*S2) 8 Cal 
154 (156) (DB). (Nopreradioe to accused— Irregularity 
A ™ w vH5a*a iriaLfftml 4 GolL RaufiSB 
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295, The accused or his pleader may then open his case, stating the facts or law on which 
Defence . be intends to rely, and making such comments as he thinks necessary on the evidence 
for the prosecution. He may then examine his witnesses (if any) and after their cross-examination 
and re-examination (if any) may sum up his case. 


[1882 — S. 290 ; 1872 — S. 251, para. 3 ; 1861 


Section 289— Note 10 (contd.) 

[6] Court recording finding ol not guilty where there 
is enough evidence to go to jury— Court acts without 
jurisdiction and trial is illegal. ('91) Oudli He! Cas No. 
274, p 607 (B09)*(’SS) 10 All 414 (417) £ (’*9) 3 Weir 
391 (391). 

[See however (Voi 12) 1925 Cal 3055 (1056): 26 
Cri L Jour 1151. (Only an irregularity not vitiating Uio 
trial in the absence of prejudice to accused.)] 

[4] No evidence— Judge not directing jury to return 
verdict of “not guilty” — Jury returning verdict of 
“guilty”— Conviction is bad in law. (’67) 8 Sutk W R Or 
87 (93) (DP) £ (’71) 15 fctofch W R Or 4G (47) (DB). 

[5] Omission to call upon the accused to enter on his 
defence is failure of justree and conviction consequent 
thereon must be set aside*. (’96) 23 Cal 252 (253) (DB) 
£ (’03-04) 2 Low Bur Rul 115 (117) (DB). 

[See however (Vol 5) 1918 All 298 (299): 39 Cri L 
Jour 209 £ (Vol 23) 1936 Mad 82 (83): 37 Cri L Jour 
45 (DB).] 

[0] Where the accused is not asked if he means to 
adduco evidence, his conviction is liable to be set aside. 
(’68) 10 Suth W B Cr 7 (7) {Do). 

SECTION 290 — SYNOPSIS. 

1. Defence, 

2. Accused’s right to examine witnesses. 

3. Accused’s right to cross-examine witnesses, 

4. Summing up after evidence — Right of. 

5. Evidence in criminal cases. 

6. Written statement. 

* 

1. Defence. — [1] Accused can set up any dele nee, 
technical or otherwise. (Vol 23) 1030 Nag 55 (5 m): 37 
Cri L Jour 474 (DB) * (Vol 1) 1914 Cal 45G (459): 41 
Cal 350: 15 Chi h Jour 385 (DB). 

[2] Accused is not barred from raising inconsistent 
defences. (Vol 23) 1936 Rang 1 (2): 37 Cii L Jour 293 

* (Vol 10) 1923 Cal 717 (718): 25 Cri L Jour 190 (DB) 

* (Vol 5) 1913 All 189 (190) : 40 All 281: 19 Cri L 
Jour 371 * (Vol C) 1919 Cal 439 (441): 20 Cri L Jour 
661 (DB). 

[See (Vol 7) 1920 Bat 843 (844): 5 Tat L Jour 61 : 
21 Cri L Jour 799 (DB).) 

[But see (’10) 11 Cri L Jour 374 (376): 32 All 451 
(DB).] 

[3] Defence will become weaker by inconsistent pleas 
being raised. (Vol 10) 1923 Cal 717 (718): 25 Cri L Jour 
190 (DB). 

[4] Nature of defence should be ascertained from 
statements of accused and trend of cross-examination of 
prosecution witnesses. (Vol 17) 1930 Cal 442 (442, 443): 
31 Cri L Jour 1203 (DB). 

[5] Court must givo effect to plea of private defence 
if it is made out on evidence, though it is not specifi- 
cally raised by accused. (Vol 23) 1936 Bang 1 (2) : 87 
Cri Ii Jour 293 £ (Vol 14) 1927 Mad 97 (97): 27 Cri L 
Jour 1198 (DB) £ (Vol 2) 1915 Mad 532 (533)-: 15 Cri 
L Jour 710 £ (Voi 20) 1933 Oudh 63 (65): 34 Cri L 
Jour 373 £(Vol 17) 1930 Cal 442 (443): 31 Cri L Jour 

. 1203 (DB) £ (Vol 11) 1924 All 645 (651) : 26 Cri L 
Jour 501. 

[6] If accused makes out priwa facie case in favour 
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of his plea, burden shifts to prosecution which has still 
to discharge its original and major onus that never 
binds. (Yul 30) 1943 Lab 56 (58): 14 Cri L Jour 897 
(DB). 

[7] Accused is not bound to disclose nature of his 
defence in committing Magistrate's Court. (Vol 17) 1980 
Cal 1 88 (189): 31 Cri L Jour 695 (DB). 

[8J Accused is not bound to disclose liis defence in 
Sessions Court till be is called on to enter upon his 
defence but it he means to bring charges against prose- 
cution as part of his defence, be should disclose his 
intention during cvoss-ox<nui nation of prosecution wit- 
nesses, (Vol 14) 3 927 Sind 104 (107): 27 Sind L E 85 G: 
28 Cri L Jour 6G (DB) £ (Vol 1) 1914 Cal 456 (466): 11 
Cal 350: 15 Cri L Jour 385 (BB)£(YoI 15) 1928 All 222 
(225): 80 Cri L Jour 530 (DB). 

[9] Accused can raise new defence 1 at late stage ol 
case, though in the case c4 a defence that could have 
been set up earlier, it will lose much of its force. (Vol 29) 
1988 Bat 481 (483) : 3 i Cri fj Jour 828. 

[See also (Vol 23) 1936 Lab 288 (288) : 37 Cri L 
Jour 751 (DB) | 

2. Accused’s right ro examine witnesses . — 
Llj Judge is n< 4 bound to examine witness for accused 
when his pleader has refused to do so and accused has 
not raised objection. (’83) 1883 All W N 189 (190). 

3. Accused’s right to cross-examine witnessss. 

— [1] Accused can cross-examino witnesses of co- 
accused whom case is adverse to his own. (Vol 19) 1932 
I rah 103 (110) : 33 Cri !j Jour 97 (DB) £(Vol 27) 1940 
Lah 210 (215) : 41 Cri L Jour 639 : [ L ll 1040) 
Bah 521 £ (’94) 21 Cal dOJ (403) (DB). 

[But see 32 Suth W Ii Or 75 (76). j 

[2] Witness examined by prosecution in committing 
Magistrate’s Court given up by prosecution and accused 
thereafter calling him as hi* own witness --Accused can- 
not evoss-exami no him. (’98) 20 All 155 (157) (DB), 

[But compare (Vol 10) 1923 Cal 717 (718) : 25 Cri 
L Jour 190 (DB).] 

4. Summing up after evidence — Right of. — [1] 
Where there are several accused in a case the counsel 
of each should be allowed to sum up separately. (Vol 19} 
1932 Lah 103 (110) : 33 Cri L Jour 97 (DB). 

[2] Any arbitrary and undue curtailment by Court 
of parties’ right ol argument is to be deprecated. (Voi 24) 
1937 Bat 203 (273) : 38 Cri L Jour 673 : 15 Pat 817 

m)> 

5. Evidence in criminal cases [1] Burden 

of proving guilt of accused in all criminal cases is on 
lirosecution, (Vol 33) 1946 All 191 (195) : 47 Cri I 
Jour 611 (DB) £ (Vol 30) 1913 Lah 56 (58) : UOri I 
Jour 397 (DB) £ (Vol 20) 1933 Cal 800 (801, 801) : 6: 
Cal 168 : 35 Cri L Jour 156 (DB) £ (Voi 6) 1919 On 
305 (308) : 20 Cri L Jour 721 (DB) £ (Voi 27) 194 
Lah 54 (57) : 41 Cri L Jour 4-17 (DB) £ (Vol 26) 193 
Bind 209 (214) : 41 Cri L Jour 28 : X L E (19-10) Hu 
249 (DB) £ (Vol 17) 1930 Bom 179 (181) : 31 Cxi * 
Jour 1090 (DB). 

[2] Accused is not bound to produce evidence in h 
defence in first instance (Vol 27) 1940 Mad 329 (33 
: 41 Cri L Jour 824 £ (Vol 19) 1932 Lah 243 (244) 
33 Cri L Jour 411 (DB). 

[3] Unless and until prosecution has establish 
prima facie case against accused, no adverse infcrei 
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291. The accused shall be allowed to examine any witness not previously named by him, 
p . , ' accused as t0 if such witness is in attendance; but he shall not, except as provided in 

examination and summon - sections 211 and 231, be entitled of right to have any witness summoned, 
ing of witnesses. other than the witnesses named in the list delivered to the Magistrate 

by whom he was committed for trial. 

[1882 _ S. 291 ; 1872 _ S. 363 ; 1861 - S. 375.] 


Section 290 — Note 5 (contd.) 

• can be drawn against him from non-production of evi- 
dence by him. (Vol 29) 1942 A11 47 (50) : ILR (1941) 
All 912 : 43 Cri L Jour 380 * (’.34) 10 Cal 140 (149) 
(DB) *(’82) S Cal 121 (125) (DB). 

[4] Accused cannot be convicted merely on ground 
of weakness or falsity of his defence. (Vol 10) 1923 Mad 
365 (367) : 24 Cri L Jour 426 * (Vol 27) 1940 Pat 365 

(370) : 41 Cri L Jour 114 (DB) * (Vol 27) 1940 Lab 
54 (57) : 41 Cri L Jour 447 (DB) * (Vol 24) 1937 Mad 
968 (969) : 39 Cri L Jour 144 * (Vol 23) 1936 Rang 
90 (94) : 38 Cri L Jour 927 (DB) * (Vol 9) 1922 All 
24 (26) : 23 Cri L Jour 193 * (Vol 8) 1921 Cal 531 
(532) : 23 Cri L Jour 220 (DB) * (Vol 12) 1925 Oudli 
78 (88) ; 27 Oudh Cas 188 : 26 Cri L Jour 225 (DB). 

[5] Prosecution cannot seek to uso admission in 
accused’s statement to fill up gap in prosecution ovi- 
'denee. (Vol 12) 1925 Lah 85 (85) : 5 Lah 404 : 26 Cri 

L J 320 (DB) * (Vol 24) 1937 Mad 209 (210) : 38 Cri 
L Jour 323 : ILR (1937) Mad 358 * (’04) 27 Mad 
.238 (240). 

[6] Conviction cannot be based merely on suspicion. 
(Vol 27) 1940 Pat 365 (371) : 41 Cri L Jour 114 
(DB) * (’39) 52 Mad L W 420 (428, 429) (DB) * (Vol 

- 17) 1930 Oudh 460 (463) : 32 Cri L Jour 94 (DB). 

[7] Prosecution evidence not conclusive about guilt 
•of accused and doubtful — Accused can have benefit of 
doubt and must bo acquitted. (Vol 27) 1940 Tat 365 

(371) : 41 Cri L Jour 114 (DB) * (’36) 37 Cri L Jour 
407 (407) (Lah) *> (’39) 52 Mad L W 420 (429) (DB). 

. .'[8] Prosecution established prima facie case against 
accused — Accused should explain incriminating circum- 
stances appearing against him. (Vol 18) 1931 Pat 384 
(386) ; 10 Pat 590 : 33 Cri L Jour 111 (DB) * (Vol 
15) 1928 Pat i00 (101) t 6 Pat 627 : 29 Cri L Jour 
239 (DB) * (Vol 0) 1919- Oudh 160 (174) : 20 Cri L 
Jour 465 (DB) * (Vol l) 1914 Sind 111 (112) : 7 Sind 
L R 109 : 15 Cri L Jour 497 (DB) * (Vol 12) 1925 
Oudh 78 (88) : 27 Oudh Cas 188 : 26' Cri L Join 225 
JDB) * (Vol 15) 1928 Cal 27 (39) : 29 Cri L Jour 49 
JSB) * (Vol 17) 1930 Lah 163 (166) : 31 Cri L Jour 
;181 * (Vol 3) 1916 AH 63 (64) : 17 Cri L Jour 23 * 
.(Vol 3) 1916 Cal 188 (199) : 16 Cri L Jour 497 : 42 
,Cal 957 (DB). 

, , 6 , Written statement. — [1] Thera is no provision 
sfor filing written statement by accused in sessions trial. 
(Vol 13) 1926 Pat 566 (568) : 27 Cri L Jour 1041 (DB) 
. * (Vol 3) 1916 Cal 633 (641) : 16 Cri L Jour 724 (DB) 
•;* (Voi 22) 1935 Cal 687 (688, 689) : 37 Cri L Jour 30 : 
.S3 Cal 481 (DB). ; 

• [See however (Vol 20) 1933 All 690 (695) : 55 All 
,1040 : 34 Cri L Jour 967 (DB).] 

Section 291 — Note 1 

IjsMy Court should he careful to state specifically in 
3 re 0 #d whether accused elected fercaU any witnesses in 


liis defence or refused to do sn, and whether witnesses 
called by him were examined. (’95) 17 All 524 (526) 
(DB). 

[2] If accused insists on examination of witness in 
attondauee who bad been discharged before, Court may 
allow him to be examined. (Vnl 30) 1923 Oudh 142 
(142) : 24 Cri L Jour 518. 

[3] Accused cannot insist for grant of adjournment 
to examine witness not included in list delivered by him 
to committing Magistrate under S. 211. (Vol 20) 1933 
Pat 559 (560) (DB) *> (Vol 12) 1925 Lah 557 (538) : 27 
Cri L Jour 134 (DB) * (Vol 33) 1946 V C 43 (44) ; 47 
Cri L Jour 35G (PC). 

[4] Sessions Court can, in exercise of its discretion 
issue summons for attendance of witnesses not included 
in list. (Vol 22) 1933 Sind 216 (217) : 29 Sind L R 302 « 
37 Cri L Jour 108 (DB) * (’97) 19 All 502 (503, 504) 
(DB) * (Vol 21) 1934 All 372 (373) : 35 Cri L Jour 
591 * (Vol 21) 1934 Lah 250 (251) : 35 Cri L Jour 
1034 (DB). 

[5] Ordinarily, application by accused for summons 
ought not to bo refused if there is timo to secure attend- 
ance of witnesses before conclusion of trial. (Vol 20) 
1933 Pat 559 (560) .(DB) * (Vol 22) 1935 Sind 216 
(217) : 37 Cri L Jour 108 : 29 Sind L R 302 (DB). 

[See (’03) 7 Cal W N 188 (190) (DB) *{Vol 17) 1930 
Cal 362 (363) : 31 Cri L Jour 1077 (DB).] 

* 

[6] If any of the witnesses included in list fail to appear 
in Sessions Court, accused can have issue of process or 
adjournment of case to secure their attendance. (Voi 18) 
1931 Cal 6 (7) : M Cal 412 : 33 Cri L Jour 316 (OB) « 
(’82) 2 Weir 383 (383) (DB) * (Vol 17) 1930 Cal 188 
(189) : 31 Cri L Jour 695 (DB). 

[7] Bight of accused to secure attendance of witnesses 
applies to those included in list which committing 
Magistrate accepts in exercise of discretion under sub-s< 
(2) of S. 211. (Vol 17) 1930 Cal 188 (189) : 31 Cri L 
Jour 695 (DB). 

t (HI Accused saying that ho does not wish to examine 
witness, but requesting for process at Jato stage of ease— 
Court may decline to comply with his request. (Vol ' 12) 
1925 Pat 381 (384) : 26 Cri L Jour 713 ‘(DB). 

[9] Court directing accused to make. his application for 

summons early but latter delaying and applying tor sum- 
mens at last moment— His application may be rejected. 
(Vol 7) 1920 Cal 531 (531, 532) I 47 Cal 758 : 21 Cri Ii 
Jour 842 (DB). - 

[10] Accused is not bound to apply tor smspoaa 
before he is called on to enter uponhis defence. 

Suth W B Or 22 (22) (DB). 

[11] Committing Magistrate in exerefee of hfe 0 dis- 
cretion under' S. 216, refried to Issue summons to fit- 
ness — Accused applied to. Sessions Court . tor same > 
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Prosecutor's right of reply, a [292. The prosecutor shall be entitled to reply — 

( a ) if the accused or any of the accused adduces any oral evidence ; or 

(b) with the permission of the Court, on a point of law ; or 

(c) with the permission of the Court, when any document which does not need to be proved 
is produced by any accused person after he enters on his defence : 

Provided that, in the case referred to in clause (c) the reply shall, unless the Court otherwise 
permits, be restricted to comment on the document so produced.] 

[1882 — 8. 292 ; 1872 — S. 252 ; 1861 — S. 376.] 

[a] Substituted by the Code of Criminal Procedure (Amendment) Act, 1923 (18 [XYIII] of 1923), S. 79. 

293. (l) Whenever the Court thinks that the jury or assessors should view the place in which 
View by jury or the offence charged is alleged to have been committed, or any other place in 

assessors. which any other transaction material to the trial is alleged to have occurred, 

the Court shall make an order to that effect, and the jury or assessors shall be conducted in a 
body, under the care of an officer of the Court, to such place, which shall be shown to them by a 
person appointed by the Court. 

(2) Such officer shall not, except with the permission of the Court, suffer any other person 
to speak to, or hold any communication with, any of the jury or assessors, and, unless the Court 
otherwise directs, they shall, when the view is finished, be immediately conducted back into Court. 

[1882 — S. 293 ; 1872 - S. 253 ; 1861 — S. 348.] 

294, If a juror or assessor is personally acquainted with any relevant; fact, it is Ms 
When juror or assessors duty to inform the Judge that such is the case, whereupon he may be 

may be examined. sworn, examined, cross-examined and re-examined in the same manner 

as any other witness. 

[1882 - s. 294 ; 1872 — S. 258.] 


Section 291 — Note 1 (eontd.) 

Sessions Courfccan issue such - summons. (’86) 8 All 668 

■ - 

[12] Sessions Court can under this section re-call 
prosecution witness for cross-examination by accused 
when accused had no apportunity of cross-examining 
him before. (’82) 2 Weir 383 (383) (DB). 

Section 292 — Note 1 

, [1] Object of this section is to give each side opportu- 
nity to comment upon evidence let in by other and not 
to give additional advantage to prosecutor. (’84) 10 Cal 
140 (142) (DB) *(Yol4) 1917 Cal 524 (524, 525):: 17 
Cri L Jour 423 : 43 Cal 426 * (’06) 4 Cri L Jour 1 
(10, 11) ; 80 Bom 421. 

[2] In warrant eases, prosecutor and aocused should . 
be ahowed.to address arguments to Court after evidence 
is let in. (Yol 15) 1928 Bom 557 (559) : 53 Bom 119 : 
80 Cri L Jour 185 (DB). 

[3] One of several accused tried jointly calls witnes- 
ses at trial but other accused call no witnesses — Pro- 
secutor has right, of reply on whole case. (’94) 18 Bom 
364 (365). 

• [43 If any of accused lets in oral evidence, prosecutor 
fe entitled to reply against all accused and on whole 


case and the reply need not be confined to the evidence 
let in by accused. (’94) 18 Bom 364 (365). 

[5] Filing of document during cross-examination of 
prosecution witness will not give prosecutor right of 
reply. (Vol 18) 1931 Lah 534 (535) : 13 Lab 172 ; 32 
Cri L Jour 944 (DB). 

[6] Reply wrongly allowed — Irregularity doeeattht > 

vitiate the proceedings — Re-trial is not necessary even 
from where the error arose. (Yol 18) 1931 Lah 534 
(535) : 13 Lah 172 : 32 Cri L Jour 944 (DB). ; ' , 

Section 293 — Note l 

[1] Magistrate may hold local investigation to under* 1 , 
stand evidence laid before him and for no other pur- - 
pose. (U9) 1% mb Jour 121 (125) : 37 Cal 340 (SB). 
(Per Stephen J;;eontra.) 

[2] Sessions Judge directing assessors to make local „ , 
inspection and also examine if they so desired — Held 
that the Judge acted irregularly in abdicating his func- 
tions. {1806} 5 Suth W R Cr, 59 (60) (DB). 

Section 294 — Note 1 , w r 

[1] No man shah be convicted except on evidence 
which he has had opportunity of testing by cross-exaaadr 
nation and of contradicting by rebutting evidence. (’10), 

11 Cri L Jour 121 (126) ; 87 Cal 340 (SB); 

356 & 353 A. 1C* 
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Jury or assessors to attend 295. If a trial is adjourned, the jury or assessors shall attend 
at adjourned sitting. at the adjourned sitting, and at every subsequent sitting, until 

the conclusion of the trial. 

[1882 — S. 295 ; 1872 — S. 260 ; 1861 — S. 378J 

298. The High Court may, from time to time, make rules as to keeping the jury together 
LocUng up jury, during a trial before such Court lasting for more than ono day; and subject 
to such rules, the presiding Judge may order 'whether and in what manner the jurors shall he kept 
together under the charge of an officer of the Court, or whether they shall be allowed to rotum to 
their respective homes. 

[18S2 — S, 298.] 

F. — Conclusion of Trial in Cases tried by Jury . 

297. In cases tried by jury, when the case for the defence and the prosecutor's reply (i£ any) 
Charge w jury. are concluded, the Court shall proceed to ckargo the jury, summing up the 
evidence for the prosecution and defence, and laying down the law by which the jury are to be 
guided. 

[18S2 — S. 297 ; 1872 — S. 255 ; 1861 — S. 379.] 


Section 294 — Note 1 ( contd.) 

[2] Juror or assessor should form and give his 
opinion on evidence given at trial and not act upon his 
personal knowledge of any relevant facts not given in 
evidence. {’01) 24 Mad 523 (543) (SR) * (Vol 26) 1939 
Lah 475 (479) : I LR (1939) Lah 243 : 41 Cri L Jour 
55 (DB). (Opinion expressed on personal knowledge 
should be ignored — It does not invalidate the trial.) 

[3] Juror or assessor examined as witness — He is 
not disqualified from acting as juror or assessor in case 
after giving his evidence. (’70)13 fcJuth WR Cr. 60 
(61) (DB). 

Section 296 — Note 1 

[1] Jury cannot talk to persons connected with accu- 
sed during progress of trial. (Vol 14) 1927 Cal 628 (629): 
55 Cal 279 : 28 Cri L Jour 783 (DB) # (Vol 4) 1917 
Cal 149 (151) : 44 Cal 723 : 18 Cri L Jour 311 (8B). 

[2] One of jurors during trial expressed his opinion 
outside Court as to guilt of accused person and made 
intimation that he had formed opinion to that effect — 
Be novo trial should he ordered after discharging that 
jury. (Vol 8) 1921 Cal 631 (631) : 22 Cri L Jour 510 

(m- 

SECTION 297 — SYNOPSIS. 

1. Object of charge to jury. 

2. Judge, if should himself charge the jury. 

3. Charge as to part only of case. 

4. “When the case for the defence are 

concluded/ 5 

5. Summing up of the evidence. 

6. Summing up where there are several accused. 

7. Direction to recommend for mercy. 

8. “Laying down the law by which the jury are to 

be guided 5 '. 

9. Effect of non-observance of this provision — 
Laying down the law. 

10. Misdirection. 

1L Non -direction. 

12. Effect of misdirection. 

13. Duty of appeallate Court in reviewing a charge. 

14. Effect of a juror not understanding the charge. 


15. Effect of a bad charge. 

16. When judge can re-charge the jury. 

1. Object of charge to jury. — 111 Tn a trial 
by jury the jurors are the sole judges of it 15 ijucstiouo of 
fact. (Vol 32) 1945 Lah 105 (110) : 17 Cri 1. Jour 4 : 
ILK (1945) Lull 290 (KB) « (Vol 28) 19 M Boil) 50 
(53) : ILR (1941) Bom 27. 

[2] The object of this seel ion is to furni-h guidance 
and help to the jury in order to enable them to arrive 
at a fair conclusion. (Vol 29) 1912 Nag 127 (130) : 
ILK (1912) Nag 749 : 44 Cri r, Jour IS (DB) * 
(Vol 23) 1936 Bom 52 (53) : 60 Bout 599 : 37 Cri L 
Jour 366 (KB) * (Vol 15) 1928 Cal 269 (2(59, 270) (DB) 

* (Vol 13) 1926 Oa! 139 (1 U) : 53 Cal 372 : 27 Cri h 
Jour 266 (DB) # (Vol 26) J939 Cal 610 (6H) : 40 Cri 
L Jour 880 (DB) (To isoinn to reasonable and fair 
conclusion.) (Vol 21) 1937 Cal 321 (323) : 1 L It 
(1937) 2 Cal 315: 39 Cri L -Jour 371 (!) B). (Do.) * 
(Vol 19) 1932 Cal 395 (397) : 2,3 Cri h .Jour is« (DB). 
(Jury cannot sift and vsei^h evident*,) £< (Vol 13) 1926 
Cal 235 (239) : 53 Cal lHl : 26 Ori h Jour 1377 (DB). 
(Do.) ® (’66) 5 Suth W U Cr 80 (h?) (KB). (Jan per- 
plexed by speeches of counsel.) * (Vol 6) 1919 Cal 530 
(538) : 19 Cri L Jour 830 (DB). (Do.) 

[3] Every party to a trial by jury ha- a legal and 
constitutional right todmve the* ease iairiv submitted to 
that tribunal. (’09) 19 Ori L Jour 63 (67) (DB) (Rom.) 

* (Vol 14) 1927 Cal 631 (632) : 2s Cri h Jour 742 
(DB). 

1*4 1 II is incumbent upon the Judge to charge the 
jury before their verdict is taken. (Vol 23) 1936 Bum 
52 (53): 60 Bom 599 : 37 Cri L Jour 366 (FB) # 
(Vol 6) 3919 Cal 139 (442) * 20 Cri h Jour 661 (DB). 

[See however (’97) 20 Mad 443 (446) (DB). ] 

[5] The duties of the Judge in charging the jury 
must bj read together with numerous judicial decisions 
on the point. (Vol 141 1927 Oudh 259 (239) : 2 Luck 
597 : 28 Cri L Jour 683. 

2. Judge, if should himself charge the jury. — [1] 
Judge not acquainted with the vernacular language o£ 
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Section 297 — Note 2 ( contd.) 

the jury— ‘Delivering charge through another, held, not 
improper. (Vol 14) 1927 All 721 (723): 50 All 365 : 28 
Cri L Jour 950 « (Vol 15) 1928 Cal 401 (402) : 29 Cri 
L Jour 638 (DB). 

3. Charge as to part only of case. — [1] The 
Judge should not ask for the verdict of the jury on one 
issue reserving his address on other questions of fact. 
(Vol 16) 1929 Cal 62 (63) : 80 Cri L Jour 484 (DB); 

4. “When the case for the defence are 

concluded”. — [1] A charge before the defence case 
and prosecutor’s reply are concluded, is premature. 
(Vol 1) 1914 Mad 319 (821) : 36 Mad 585 : 15 Cri L 
Jour 197 (DB) * (’03) 7 Cal W N xxxi (xxxi) * 
(Vol 11) 1924 Lah 17 (20) : 4 Lah 382 : 25 Cri L Jour 
377. 

[2] It is illegal to allow the jury to pronounce their 
verdict, before the accused is called upon to enter on 
his defence. (’96) 23 Cal 252 (253) (DB). 

[3] The Judge is bound to allow the whole evidence 
to be placed before the jury. (’97) 20 Mad 445 (445, 446 
(DB). 

5. Summing up of the evidence.— [1] The 
Judge is bound to sum up the evidence whether or not 
the jury desires him to do so. (Vol 23) 1936 Bom 52 (53): 

60 Bom 599 : 37 Cri L Jour 366 (PB). 

[2] The summing up of the evidence is the presenta- 
tion to the jury of a summary of the evidence as it 
appears on both sides of the case. (Vol 29) 1942 Nag 
127 (130) :ILB (1942) Nag 749 : 44 Cri L Jour 18 
(DB) * (Vol 29) 1942 Oudk 221 (225) : 17 Luck 516 : 

43 Cri L Jour 416 * (Vol 13) 1926 All 752 (753) : 49 
All 209 : 28 Cri L Jour 15 «( Vol 4) 1917 Mad 335 
(335, 336) : 17 Cri L Jour 19 (DB). 

IS] The summing up should not be in the nature of 
a judgment and the Judge should not give his opinions 
as definite facts. (Vol 24) 1937 Nag 110 (112): 38 Cri L 
Jour 589 :ILB (1937) Nag 123 (DB). 

[4] , It is not necessary to. read over to the jury all the 
evidence in extenso. (Vol 29) 1942 $ag 127 (132): 1 

, Jti» tim) Nag 749 : 44 Cri L Jour 18 (DB) * (Vol 29) 
im Oudh 221 (225) : 17 Luck 516 : 43 Cri L Jour 
-416 23) .1936 Bom 52 (53) : 60 Bom 599 : 37 

Cri L Jour 366 (FB) * (Vol 16) 1929 Cal 765 (766) : 57 
Cal 248 : 31 Cri L Jour 857 (DB) * (Vol 12) 1925 Nag 
154 (154) : 27 Cri L Jour 217 * (Vol 8) 1921 Cal 697 
(698) : 22 Cri L Jour 606 (DB) (Not helpful to the 
Jury.) £ (Vol 22) 1935 Sind 145 (166) : 28 Sind L R 
397 : 36 Cri L Jour 1161 (Do.) 

[5] The Judge can ask the Jury whether it would 
help them for him to read his notes. (Vol 23) 1936 Bom 
m (53) : 60 Bom 599 : 37 Cri L Jour 366 (F9). 

[6] The Judge should group the depositions of the 
witnesses to direct the attention of the jury to theevi- 
deuce regarding each particular fhM sought to be proved. 
(Vol 17) 1930 Cal 481 (482) : 32 Cri L Jour 33 (DB). 

" [7] The Judge should sift, analyse and marshal the. 
facts in order to enable the jury to weigh the evidence 1 
intelligently, to estimate the value of each part of it 
with the rest. (Vol 26) 1939 Cal 610 (611): 40 Cri L 
Jour 880 (DB) £ (Vol 25) 1938 Cal 51 (70) ; 39 Cri L 
Jour 161 : I L R (1938) 1 Cal 290(DB) * (Vol 18) 1931 
Cal 184 (188) : 58 Cal 1051 : 32 Cri L Jour 836 (FB). 

[8] Where there are a large number of important 
points to be discussed, some of < those points should be 
separated by some considerable time from the other 
items of the charge. (Vol 25) 1938 Mad 477 (478) : 39 
yCri L Jour 323. 


[9] The reading out of a written charge, does not 
violate any provision of this section. (Vol 29) 1942 Nag 
126 (127) : I L R (1942) Nag 775 : 44 Cri L Jour 113 
(DB). 

[10] The charge should be characterised by clearness, 
coherence and sequence. (Vol 30) 1943 Cal 47 (49) : 44 
Cri L Jour 307 (DB). (Coherence.) £ (Vol 7) 1920 Cal 
406 (406) : 21 Cri L Jour 829 (DB). (Do.)*(Vol 20) 1933 
Pat 488 (491) : 34 Cri L Jour 892. (Do.)* (Vol 21) 1934 
Cal 77 (78) : 35 Cri L-Jour 483 (DB). (Sequence.) £(’31) 
1931 Mad W N 129 (131). (Do.) 

[11] Great care should be taken to place the evidence 
accurately and with precision. (Vol 80) 1943 Cal 527 
(530) : 44 Cri L Jour 633 : I L R (1944) 1 Cal 113 
(DB) * (Vol 26) 1939 Cal 610 (611) : 40 Cri L Jour 
8S0 (DB). 

[12] The charge should not be colourless and should 
not fail to bring before the jury the main circumstances 
in the case. (Vol 24) 1937 Cal 463 (466): 38 Cri L Jour 
931 (DB). 

[13] Fanciful language and slang or colloquial 
phrases should he avoided in delivering the charge. 
(Vol 17) 1930 Cal 430 (432): 31 Cri L Jour 1115 (DB). 
(Fanciful Language) * (Vol 5) 1918 Cal 88 (92) : 45 
Cal 557 : 19 Cri L Jour 305 (DB). (Colloquial phrases.)* 
(Vol 20) 1933 Pat 488 (492, 493) : 34 Cri L Jour 892 
(Language tending to divert jury’s attention from main 
issue). 

[See (Vol 28) 1941 Cal 106 (108) : I L R (1940) 2 
Cal 258: 42 Cri L Jour 385 (DB). iCase depending upon 
circumstantial evidence — Theoretical discourse on 
what is circumstantial evidence in , .unintelligible 
language is worthless).] 

[14] The arrangment, structure and the manner of 
delivering the charge will ' make it of value or valueless 
to the Jury. (Vol 21) 1934 Cal 169 (172): 35 Cri L Jour 
601 (SB), 

[15] In absence Of objection to summing up it should 
be assumed that the Judge directed the jury adequately 
and properly as to the weight of the evidence. (Vol 24) 
1937 P C 24 (26) : 38 Cri L Jour 281 (P C). 

[16] A charge should not be too summary or meagre. 

(Vol 17) 1930 All 28 (28): 52 All 207 : 30 Cri L Jour 
1146 * (Vol 16) 1929 Cal 170 (171): 30 Cri L Jour 912 
(DB). . . 

[17] A eliarge should sift and analyse the evidence. 

(Vol 17) 1930 Cal 136 (138) : 31 Cri L Jour 673 ' 
(DB). . . -\ ,v: 

[18] The charge should not be too elaborate. (Vol 29) 
1942 Pat 481 (484) : 21 Pat. 258.; 43 Cri L Jour 817 
(DB) * (Vol 28) 1941 Pat 362 (367) * (Vol 24) 1937 
Cal 309 (312): 38 Cri L Jour 1067; IhR (1937) 2 Cal 
308 (DB)*(Vol 21) 1984 Cal 124 (127): 60 Cal 1839: 35 
Cri L Jour 567 (DB) *.(Vol 8) 1916 Tat 236 (238); 1 
Pat L Jour 317; 17 -Cri L Jour 353 (DB) * (Vol 18) 
1931 Oudh 171 (172): 6 Luck 705 : 32 Cri L Jour 858 

. * (Vol 18) 1921 Nag 295 (297): 31 Cri L Jour 657. 

[19] It is sufficient if the main, salient and important 
points alone are placed before the jury. (Vol 29) 1942; 
Oudh 221 (225) : 17 Luok 516 : 43 Cri b Jour 416 * 
(Vol 29) 1942 Pat 481 (484); 21 Pat 258: 43 CriL Jour 
817 (DB) * (Vol 25) 1988 Cal 625 (627): 39. Cri L Jour 
964 (DB) * (Vol 23) 1936 Bom 62 (53) : 60 Bom 599 : 
37 Cri L Jour 366 (PB)* (Vol 23) 1936 Nag 103 (195): 
37 Cri L Jour 607: 31 Nag L B Sup 215 (DB)* (Voi 
17) 1930 Pat 513 (519) : 9 Pat 606 : 32 Gri L Jour 72 
(DB) * (Vol 1) 1914 P CU6 (123, 124): 41 Cal 1023 : 
8 Low Bur Bui 16 : 15 Cri L Jour 809: 41 Ind App 
149 (PC). 
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ection 297 — Note 5 (cnntd . ) 

[201 Tiie Judge need not .riliciso every phrase ':i 
is summing tip (Vol 2>) 198,4 Cu! 658 (662) : 10 Oil 
i Jour 101: ] Lit (LOOK) 1 Cal 636 (Eli). 

[23] To enable the nuy to eomo to a eotirv’ tiii isie.n 
■penpals should he eleai ly brought out and not os or- 
helmed ami obscured by too git'i'i a hums "I detail. 
7ol 30) 1913 Pat 103 (1(58): 21 Pit 865: 4 i Cri h .Ton,' 
)7 (I>B) *(Vc-l 27) 1940 Nat? 221 (22 J): -1 0,1 L Ton, 
U # (Vol 24) 1937 Pat 191 (193): 38 Cri L Jo at 129 
»)■ 

[22] The summing up shoe id be dispassionate and 
n partial. (Vol 24) 1911 Cnl 100 (10, s): 42 Cri T, Jour 
81 (DB) #(Vol 21) 1234 Cal 273 (27;"): 35 Cri L Tout 
313 (DB). 

[231 r I'he summing np should not create prejudice 
gainst (he accused. (Vol 20) 1939 Cai 497 (499): 40 Cri 
■ .Tour 877 (Ml)# (Vo! 24) 1937 Bag 110 (312): 38 Cri 
Jour 5 h 9: 1 1, H (1987) Nag 123 (I)B)*(Vol 16) 1929 
nl 617 (021, 626): 30 Cri L Tour 993 (SB) # (Vol 15) 
928 Pat 31 (33, 34): 7 Pat-50' 2S Cri L Jour 843 (DB) 
(Vol 13) 1926 All 429 (430): 27 Cri L Tour 785. 

[24] The Judge should take up neither tlierol cot the 
ublie Prosecutor nor that of the defence counsel. (Vol 
1) 1937 Cal 266 (267): 88 Cri L Jour 767 (DB) #(Vol 
3) 1928 Cal 500 (502): 29 Cri L Tour 497 (DB). 

[25] The Judge shoirld refer to important pieces oi 1 
ddenec both for the prosecution and against it. (Vol 
1) 1942 Bom 71 (77): ILR (1942) Com 384 : 43 Cri 

Jour 529 (FB) # (Vol 24) 1937 Nag 110 (U2, 113): 

5 Cri L Jour 589: I L R (1937) Nag 123 (DB) # (Vol 

I) 1986 Bom 52 (58): 60 Com 599: 37 Cri T, Jour 366 
i’ll) * (’ll) 12 Cri L Jour 5.37 (589) (DB) (Oudh) ® 

II) 12 Or, L Jour 140 (441) (Dll) (Mad)#(Vol la) 1925 
il 729 (784): 26 Cri I, Tour 1099 (DB). 

[26] The Judge should not put the case of the pro-"'- 
ition too strongly and fail to put the defence ease as 
rongiy as it ought to be. (Vol 28) 19 fl Mad 339 (813): 
ICiiL Jour 414 # (Vol 20) 1933 Cal 420 (428): 8t 
•i L Jour 533 (SB). 

[27] The following is tlie usual ua> of charging the 

ry: 

(a) To ash them to picsume innocence of tiie accused, 
ol 1ft) 1931 Cai 796 (798) : 58 Cal 1095 : 33 Cri L 
>nr 196 (S B). 

(h) To trace history of the C'.se as laid down by pro- 
cution. (’05) 2 Cri L Jour 311 (313) (DB) (Cal) *(Vol 
1) 1929 Pat 34 (35) : 7 Pat 153 : 30 Cri L Jour 273 
>B). 

(c) To place before jury tins prosecution evideree. 
r oi 5) 1918 Cal 314 (315, 318): 19 Cri I, Jour 81 (DB 
(Vol 16) 1929 Cal 244 (246) : 06 Cal 566: 30 Cri L 
rar 1031 (DB). 

(d) To draw jury’s attention to weak points in the 
osecution evidence. (Vol 24) 1937 Cal 266 (267) : 38 
•i L Jour 767 (DB) #(’36) 1936 Oudh W N 187 (190) 
(’29) 1929 Mad W N 946 (947, 952) (DB). 

(e) To state the case for defence in sufficient details. 
88) 1888 Rat 426 (427) (DB). 

(f) To draw jury’s attention to points in favour of 
denco though accused either failed to raise or stress 
Lena. (Vol 28) 1941 Mad 339 (345) : 42 Cri L Jour 
14 # (Vol 28) 1941 Oudh 567 (569): 17 Luck 128: 42 
ri L Jour 728 * (Vol 24) 1937 Cal 269 (272): 38 Cri 
Jour 1018 (DB) 9 (Vol 2) 1916 Bom 249 (251, 252): 
) Bom 220: 17 Cri L Jour 133 (DB) 9 (Vol 2) 1915 
ml 773 (783): 16 Cri L Jour 561 (FB) 9 (Vol 27) 1940 
ag 221 (224): 41 Cri L Jour 894. (Accused failing to 
ase points in his favour.)#(Vol 11) 1924 Cal 257(282): 
5 Cri L Jour 817 (FB). (Do.) 9 (Vol 17) 1930 Cal 442 


f-C-J, . ,'l rv T, Tom' 1 203 (DB). (Do.) # (Vol 17/ 

jo. 0 pi i,3 .108 (809): 32 C, l T, Tour 172 (I)B|. (Do.) # 

( . ol o ill 17 Mad 335 (3:15) : 47 Cri Ti .Tour IS 
(D"). (Ac.-n-cd failing oi rije-'S points ml i i is favour.) 

[•.s] The Judge should “one Hint riv-ones of proving 
g-.n'f o' .'.n p'o^L't-.i„lon. (Vo, 32) 1915 Pat TOO (113): 23 
i’at 356: oj Cri L Tour 512 (!>:!) # (Vo! 21) 1937 Cal 
•163 (165): 38 Cri L Jour 931 (DB). 

[29] Tin' Judea should not explain away the points 
favourable to accused. (’13) 14 Cri I, Jour 623 (623) 
(D B) (Mad). 

[30] The Judge should not. ridicule the defence. 
(Vol 12) 1925 Hind 116 (119): 25 Cri T, .Tour 761 (DB). 

[31] The Judge should not introduce extraneous 
considerations in the charge. (Vol 26) 1 93!! Sind 209 
(216): 41 Cri L Tour 28: I L R (1910) Kar 219 (DB). 

PS] The Judge should point out what the discrepan- 
cies are. (Vo! 23) 1936 Bom 52 (53) : 00 Bom 599 : 37 
Cri I, Jour 366 (FB) # (Vol 11) 1927 Cal 200 (202): 28 
Cri L Jour 201 (DB). 

[33] The Judge should not ask jury to disbelieve a 
witness who has consistently deposed, merely because of 
a few minor discrepancies. (Vol 7) 1920 I’at 575 (575, 
576): 22 Cri L Tour 1230. 

[34] Hypothetical or speculative case for which there 
is no evidence should not be put before the jury. (Vol 
23) 1936 Rang 421 (125): 37 Cri L Tour 1050: 14 Rang 
716 (FB) # (Vol 21 1915 Cal 773 (779, 782): 10 Cri L 
.Tour 561 (FB) * (Vol 19) 1932 Bom 279 (285): 56 Bom 
434: 33 Cri r. Tour 613 (DB) 9 (Vol 20) 1933 Pat 481 
(481. 485): 31 Cri L Tour 828 # (Vol ») 1916 Low But 
11! (122. 123): 17 Cri T, Jour 49 (FB). 

[35] The Judge should take care to caution the. jury that 
they are the sole judges of all questions of fact. (Vol 32) 
1 9 IS Lah 105 (109): ILR (1915) Lah 290: 47 Cri.T, Jour 
■1 (FB)#(Vol 30) 1943 Cal 625 (028): T T, R (1943) 1 Cal 
187: 45 Ci i T, Jour 155 (DB)#(Yo) 30) 1943 Cal 32 (31): 
f T, R (1942) 2 Cal 130 : 44 Cri T j. T our 386 (DB) # (Vo! 
27) 1910 Nag 221 (221) : 41 Cri L Tour 894 # (Vol 2i) 
1937 Nag 110 (1121: 38 Cri L Jour 5s9 : 1 1, R (1937) 
Nag 123 (DB) # (Vol 23) 1936 Oudh 164 (104) : 37 Cri 
T, Tour 182 : 11 Luck 0s7 # (Vol 21) 1934 All 
1032 (1033): 36 Cri L .Tour 322 (DB) # (Vol 21) 1934 
All 326 (328): 35 Cri L Tour 688 (D11) # (Vol 22) 1935 
Rang 214 (216): 13 Rang 141: 36 Cri LJmir 1232 (DB) 
#(Vol 22) 1935 Pat 203 (265. 266): 14 Pat 225: 36 Cri 
L Jour 1026 (DB) 9 (Vol 22) 1935 All 928 (929) : 37 
Cri L Tour 173. 

[36] Telling jury at the end of the. charge that though 
they do not boliovo defence it does not mean they must 
believe prosecution, D not misdirection. (Vol 25) 1938 
Cal 658 (662) : 40 Cri L Jour 101: ILR (1938) 1 Cal 
630 (DB). 

[37] The sufficiency of a charge to the jury must 
depend largely upon the. special circumstances of each 
case. (Vol 10) 1923 Pat 238 (239) : 24 Cri L Jour 495 
(DI!) #(Vol 18) 1931 Oudh 171 (171, 172): 6 Luck 706: 
32 Cri L Jour 858#(’03) 27 Bom 644(651) (DB)*(Vol 5) 
1918 Pat 201 (208): 19 Cri L Jour 886 (D B). 

[38] The Judge must place before the jury the impor- 

tant facts of the case though the counsel have addressed 
long arguments to them. (Vol 15) 1928 Cal 269 (270) 
(DB) * (’03) 27 Bom 644 (651) (DB) * (Vol 21) 1934 
Nag 94 (95, 96): 30 Nag L R 262: 35 Cri L Jour 967® 
(Vol 14) 1927 Oudh 259 (260) : 2 Luck 597: 28 Cri Ii 
Jour 683, \ 

[39] The jury should learn from the Judge what 
are the important points to which their attention should 
he directed. (Vol 6) 1919 Cal 142 (144): 20 Cri L Jour 
300 (F B). 
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[40*] An omission to refer to the case of the defence 
nr "the Aiiluro to deal with it in an adequate manner 
vrili vitiate the trial. (Vol IB) 1926 Mad 370 (370) : 27 
Cri L .Tour 176 (DB) © (Vol 24) 19B7 Cal 269 (272) : 38 
Cri L Tour 1018 (DB) © (Yol 23) 193G Bom 52 (53) : GO 
Licm 599 : 37 Cri L .Tour 360 (FB) * (Vol 9) 1922 Cal 
124 (126) : 23 Cri L Jour 567 (DB) © (Vol 11) 1924 
Mad 280 (280) : 25 Cri L Jour 269 (DB) © (Yol 19) 
1332 Oudh 23 (24, 25) : 7 Luck 390 : 33 Cri L Jour 
167. 

[41] No useful purpose would he served by formally 
charging the jury that the defence was a denial of the 
prosecution case. (Yol 191 1932 Cal 536 (537) : 59 Cal 
1123 : 33 Cri L Tour 694 (DB) © (Yol 22) 1935 All 923 
(929, 930) : 37 Cri L Jour 173. 

[42] Evidence as to accused being identified in 
diffused light from electric torches — Judge while charg- 
ing jury as to evidence of identification allowing jury to 
have experiment with such torches in absence of accus- 
ed — Held that the procedure was gravely irregular. 
(Yol 21) 1934 Cal 744 (745) : 36 Cri L Jour 129 (DB). 

6. Summing up where there are several ac- 
cused. — [1] Where there are several accused, the Judge 
should deal with the evidence relating to each of tho 
accused. (Yol 82) 1945 Pat 109 (116) : 23 Pat 656 : 46 
Cri L Jour 513 (DB) © (Vol 29) 1942 Pat 199 (200) : 21 
Pat 130 : 43 Cri L Tour 2B0 (DB) © (Vol 28) 1941 Mad 
658 (659) : 42 Cri L Jour 631 © (Vol 28) 1941 Mad 339 
(341) : 42 Cri Tj Jour 414 © (Vol 26) 1939 Sind 209 

(214) : 41 Cri L Jour 28 : I L R (1940) Kar 249 (DB) 

© (Yol 25) 1938 Cal 475 (47G) : 39 Cri L, .Tour 751 (DB) 

© (Yol 23) 1936 Cal 186 (187) : 37 Cri L Jour 673 (DB) 

© (>36) 1936 Oudh W N 201 (203). 

[2] The Judge should not simply ask the jury to 
consider the case of each accused separately. (Vol 23) 
1936 Cal 186 (187) : 37 Cri L Jour G73 (DB). 

[3] The Judge should keep on repeating the same 
evidence in the case' of each accused where the evidence 
is common to all. (Yol 29) 1942 Oudh 221 (224) : 17 
Duck 516 : 43 Cri L Jour 416. 

[4] To summarise evidence against each accused and 
ask jury at the end of each summary it the accused is 
falsely implicated, is wrong. (Yol 28) 1941 Cal 106 
{109) : I L B (1940) 2 Cal 258 ; 42 Cri L Jour 385 (DB). 

[5] The discussion of the evidence of individual pro- 
secution witnesses should precede that part of the 
charge in which the jury is asked to consider the'ease 
as against individual accused separately. (Yol 32) 1945 
Pat 109 (115) : 23 Pat 656 : 46 Cri L Jour 513 (DB). 

[6] The Judge in his charge to the jury should make 
reference to each accused separately. (Yol 23) 1936 Cal 
186 (189) : 37 Cri L Jour 673 (DB). 

[7] Jury trial — Misdirection — G, .T and N charged 
with receiving stolen property — J and N in touch with 
actual thieves — G- in touch with J only — G-’s case must 
be considered separately from that of J and N. (Yol 30) 
1943 P C 211 (215) ; 45 Cri L Jour 241 (PC). 

[8] Charge under S. 401 of being members of gang 
— Evidence that big gang was committing acts of depre- 
• dafcion all over India and that some of the accused were 
found associated together in .crime characteristic o! gang 
is sufficient to justify Judge, on very little proof of 
association, in leaving it to jury whether particular 
accused was member of gang. (Yol 25) 1938 Mad 858 
(860) : 40 Cri L Jour 355. 

7. Direction to recommend for mercy. — [1] The 
jury should not be directed by the Judge to recommend 
the accused to mercy. (’70) 14 Sufeh W B Cr 46 (46) 
(DB). 

- [2] Where jury returned verdict of guilty and recom- 

mended accused to mercy, held that the recommenda- 
‘$Ion did not imply that the jury did not believe the 


accused to bo puiity at all. (Vol 23) 1936 Pat 46 (4S) : 

37 CriL Jour 320 (DB). 

8. “Laying down the law by which the jury are 
to be guided. 55 — [Tj It is illegal to comment upon tho 
evidence and ask the jury to consider whether the pri- 
soner is guilty and then *.o explain the law and taka 
their verdict as to wb«a prisoner is guilty 

of. ( 5 S8) 2 Weir 483 (494} [Li,). 

[2] The discussion of legal c. alien' ohou.’u be intro- 
duced in the charge in appropriate pb vs. (Vol 2*2) 1935 
Cal 534 (536) : 62 CaJ 911 : 30 Cri IV .kwc f(i (DB). 

Elements of offence should be explained : — [. J 
The Judge should draw tho attention of the jury to 
the offence and explain clearly the various ingredient 
of that offence. (Yol 34)1947 Cal 345 (346) : 47 Cr XV J 951 
(952) (Dll) © (Vol 30) 1943 Oudh 322 (325) : 44 Cr 
L J 604 © (Vol 28) 1941 Oudh 567 (571): 17 Duck 128: 42 
Cr TV J 728 © (Yol 34) 1047 Oudh 35 (38): 47 Cr JV Jour 
725 © (Yol 37) 1940 Lah 87 (SS) : 41 Cri L Jour 482 © 
(Vol 26) 3 939 Bom 457 (459) : 41 Cri L Jour 176 : 

X JV R (1939) Bom 648 (DB) © (Vol 24) 1937 Cal 458 
(459) : SB Cri L Jour 9CG (DB) © (Vol 17) 1930 All 24 
(25) : 31 Cri b Jour S3 (DJ-i) © ('07) 5 Cri h Jour 78 
(80) : 30 Mad 44. 

[4] It should not be presumed that tho jurors are 
aware of the necessary elements which constitute an 
offence or the legal distinction between one offence, and 
another. (Vol 22) 1935 Oudh 175 (176) : 35 Cri Xu Jour 
507. 

[5] The Judge shouid charge the jury mi to the neces- 
sity of strict proof of mens yea of fraudulent intention. 
(Vol 24) 1937 iU 416 (411): 38 Cri L Jour 919 : IG Pat 
413 (DB). 

[$] If the evidence discloses that tho accused comes 
under the exceptions to a particular offence or tho 
general exceptions under Chap. IV of tho Penal Code, 
the Judge should explain those exceptions also. (Yol 13) 
1926 Cal 1107 (1108) : 27 Cri L Jour 1402 (DB). 

[7] No particular exception pleaded for accused — 
Judge must point out to jury that evidence brings ac- 
cused’s case under particular exception, (Vol 31) 1944 
Bom 274 (277, 287) : ILK (1945) Bom 52 : 46 Cri L 
Jour 277 (FB). 

[8] Exceptions not applicable to ease in Judge’s opi- 
' nion need not be pointed out to tho jury. (Vol 31) 1944 

Bom 274 (277, 287) : ILK (1945) Bom 52 : 46 Cri JV 
Jour 277 (FB). 

[9] Charge for murder — ! deceased killed with knife— 
Proper direction to jury would be that accused was guilty 
under S. 326 and not S. 304, Part II, if case did not 
come under Ss. 302 and 304, Part I, Penal Code. (Vol 32) 
1945 Cal 467 (470) : I L B (1944) 2 Cal 805 (DB). 

[10] Accused identified as dacoit and found in pos- 
session of stolen property — J ury if not satisfied with 
evidence of identification but satisfied with identification 
of stolen property can be directed to convict accused 
under 8. 412, Penal Code* (Vol 32) 1945 Cal 421 (423); 
47 Cri Ii Jour 193 (DB). 

[11] Vandalism is one thing and dacolty and theft 
are quite different, Consequently, in a jury trial tho 
failure of the Judge to point out the difference between 
vandalism and dacoity or theft to the jury when asking 
them to give their verdict on counts relating to dacoity 
and theft, amounts to misdirection, (Vol 28) 1941 Mad 
339 (343) : 42 Cri L Jour 414. 

[12] It is incumbent upon the Judge to explain what 
is culpable, homicide under S. 299, Penal Code, and 
under what circumstances culpable homicide amount# 
to murder, and under what circumstances it does not, 
under S. 300, Penal Code, (Vol 26)1939 Bom 457 (459); 
41 Cri L Jour 176 : I L B (19S9) Bom 648 (DB). 

[13] Section 360A, Penal Code — Where there is no 
exact evidence of age, the Judge should iitronglj 

360 & 301 A, Mh 
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emphasize this feature o£ the ease and clearly direct ihe 
jury that if they are not completely satisfied that it has- 
been established that the girl was under eighteen, they 
are bound to acquit upon that charge. (Yol 26) 2939 Pat- 
536 (.339) : 41 Cri L Jour 1 : 18 Pat 693 (DB). 

[14] Acts done in furtherance of common intention 
make all equally liable for the results of all the acts of 
Others. (Vol 12) 1925 P C 1 (4) : 5 2 Cal 197 : 52 Ina 
App 40 : 26 Cri L Jour 431 (PC). 

[15] Distinction between manslaughter and murder 
not considered — Conviction for murder not sustainable. 
(Yol 17) 1930 P C 201 (204) : 33 Cri L Jour 701 (PC) 
*(*29) 30 Cri L Jour 857 (857, 858) (1)15) (Cal) ©(Vol 18) 
1931 Cal 4x4 (416; : 59 Cal 6 : 32 Cri L Jour ^92 (DJ3). 
(Section 395, Penal Code.) ©(Vol 20) 1933 Cal 294 (294, 
295) : 34 Cri L Jour 524 (SR). (Section 396, Penal 
Code.) 

Beading of section by the Judge — [16] It is 
not sufficient for the Judge to merely read the relevant 
section under which the accused stands charged though 
such reading is usually done. (Yol 28) 3 941 Oudh 567 
(571) : 17 Luck 128 : 42 Cri L Jour 728 © (Yol 34) 
1947 Oudh 85 (38) : 47 Cri L Jour 725 © (Yol 26) 1939 
Pat 536 (539) : 41 Cri L Jour 1 : 18 Pat 693 (DB) © 
(Yol 24) 1937 Cal 266 (268) : 38 Cri L Jour 767 (DR) 
*(’33) 1933 Mad W N 320 (321) * (Vol 31) 3 944 Bom 
274 (276) : I L B (1945) Bom 52 : 46 Cri L Jour 277 
(FB). (Such reading, however, is not compulsory under 
the Code,) 

[17] In charge to the jury the law should be suffi- 
ciently explained. (Yol 31) 1944 Bom 274 (276, 286) : 
I L R (1945) Bom 52 : 46 Cri L Jour 277 (FB) ©(’87) 
1937 Mad W N 737 (738) ©(Vol 9) 1922 Cal 124 (125) : 
23 Cri L Jour 567 (DB)©(Vol 13) 1926 Mad 1121 (1122): 
27 Cri L Jour 1191 (DR). 

[18] Attention of the Jury should be drawn to the 
evidence in the case and tho method of applying the law 
to the facts found on such evidence explained. (Yol 32) 
1945 Cal 482 (483) (DB) ©(Vol 30) 1943 Cal 47 (48): 44 
Cri L Jour 307 (DB) ©(Yol 28) 1941 Pat 362 (367) 
© (Yol 12) 1925 Pat 797 (805) : 4 Pat 626 : 27 Cri L 
Jour 49 (DB) ©(’33) 1933 Mad W N 320 (321, 322). 

[19] Law necessary to find whether the accused is 


guilty or not of the offence charged should be explained. 
(Yol 32) 1945 Pat 109 (115) : 23 Pat 656 : 40 Cri L 
Jour 518 (DB) © (Yol 31) 1944 Bom 274 (276): ILK 
(1945) Bom 52 : 46 Cri L Jour 277 (PR) ©(Yol 2) 1915 
Cal 773 (777,779): 16 Cri L Jour 561 (PB) ©(Yol 21) 
1934 Cal 142 (144): 35 Cri L Jour 536 (DB) ©(Yol 5) 
1918 Pat 201 (205) : 19 Cri L Jour 886 (DB). 

[20] Digressions into questions of first principles or 
about the proposed amendments of the law should be 
avoided. (Vol 20) 1933 Cal 722 (723) : 34 Cri L Jour 
1231 (DB). (First principles.) ©(Vol 1) 1914 Low Bur 34 
(35) : 15 Cri L Jour 257. (Do.) © (Vol 9) 1922 Cal 505 
(506) : 24 Cri L Jour 76. (Amendments of law.) 

[21] The explanation of the law should be in the 
shortest and simplest terms possible, (Vol 81) 1944 Bom 
274 (276) : I L B (1945) Bom 52 : 46 Cri L Jour 277 
(FB) ©(Vol 16) 1929 Cal 742 (746) : 57 Cal 740 : 31 Cri 
I* Jpur 673 (DB). 

[22] A Judge can read to the jury cases from law 
reports. (Yol 14) 1927 Bang 68 (70) ; 4 Bang 488 ; 28 
Cii L Jour 213 (FB) ©(Vol 17) 1930 Cal 434 (435) : 57 
Cal 1161 : 32 Cri L Jour 111 (DB). 

[23] A Judge may not refer to many cases, often 
conflicting, which would tend to confuse the jury. 
^ ol3 0) 1^43 Pat 1,63 (166) ; 21 Pat 865 : 44 Cri L 
Jour 507 (DB) © (Yol 29) 1942 Pat 444 (445) : 43 Cri 

; li Jour 915 (DB) © (Yol 34) 1947 Bom 88* (40) (SB). 

should not quote from headnotes but 
; Ipn .me aotual observations made in a judgment. 


(Vol 28) 19-11 Pat 362 (368). (Avoid citing authority 
not on question of law.) ' J 

[25] A Judge should not leave a copy of the Penal 
Code with the jury, so that they may find out under 
what section the offence against the accused falls 
{Yol 13) 1926 Cal 895 (896, 897) : 27 Cri L Jour W 
(DB). 

(20) A Judge may in his charge to the jury refer to 
works on medical jurisprudence cited by medical 
witnesses. (Yol 29) 1942 Cal 239 (240) : 43 Cri L Jour 
565 (DR). 

Counsel addressing jury— Explanation of Jaw still 
necessary — [27] The responsibility of laying down the 
law for the guidance of the jury rests entirely with the 
Judge. (’02) 29 Cal 879 (381) (DB) © (Vol 26) 193& 
Bom 457 (459) : 41 Cri L Jour 176 : TLR (1939) Bom 
048 (DB) © (Vol 34) 1947 All 72 (78) © (Yol 13) 1926 
Nag 53 (54) : 26 Cri L Jour 1090. 

[28] Jurors are apt to be suspicious of the law as 
propounded by the defence; they look to the Judge for 
an authoritative statement of it. (Yol 20) 1933 P C 218 
(221) : 34 Cri L Jour 886 (P C). 

[29] When the jurors state that they do not under- 
stand the law, it is tho duty of the Judge to explain 
Lhe same to them again, (’ll) 12 Cri L Jour 3 40 (141) 
(DB) (Mad) © (Yol 3 3) 1926 Cal 895 (897) : 27 Cri L 
Jour 926 (DB)© (Yol 10) 1928 Cal 647 (648) : 25 Cri L 
Jour 348 (DB). 

[30] Charges under Ss. 147 and 853, Venal Code— 
Reference to Calcutta Police Act, hold necessary though 
not invoked by accused. (Yol 12) 1925 Cal 494 (496) ; 
25 Cri L Jour 1386 (DR). 

Charge of major offence : — [31] The Judge can 
direct that it is open to the jury to convict tho accused 
of a minor offence though tho charge is in respect of a 
major offence. (Yol 30) 1943 Oudh 322 (325) : 44 Cr; 
L Jour 604 © (Vol 27) 3 940 Vat 417 (418) : 41 Cri.L 
Jour 738 (DB) © (Vol 13) 1926 Cal 1059 (1060) : 58 
Cal 599 : 27 Cri h Jour 1314 (DB) © (Vol 1) 1914 Mad 
425 (428) : 13 Cri L Jour 739 ; 37 Mad 236 (DB). 

Approver's evidence — Value of : — [32J Tho 
Judge should, direct the jury to consider whether a 
particular witness in the case is or is not an accomplice. 
He can direct that there is no prohibition under the 
Jaw to convict an accused on the uncorroborated testi- 
mony of an accomplice, but that, considering the fact 
that it is tainted evidence and that the accomplice is 
giving evidence on a tender of pardon which is liablo to 
be revoked, it should be received with caution and may 
be treated as unworthy-of credit. (Vol 29) 1942 Oudh 
221 (223) : 17 Luck 516 : 43 Cri L Jour 416 © (Vol 14) 
1927 Cal 460 (461) : 28 Cri L Jour 278 (DB)* (Vol 12) 
1925 Cal 666 (668) : 52 Cal 223 ; 26 Cri L Jour 1155 
(DB). 

[S3] The Judge can inform the jury that as a doe- 
trine of expediency and prudence, it is always unsafe 
to convict an aooused on the uncorroborated testimony 
of an approver alone. (Vol 32) 1945 Sind 132 (140) : 
LLR (1944) Ear 456 (DB) * (Vol 30) 1943 Bom 74 (75, 
76) : 44 Cri L Jour 411 (DB) * (Vol 30) 1943 Pat 163 
(167) : 21 Pat 865 : 44 Cri L Jour 507 (DB) * (Vol 29> 
1942 Oudh 221 (223) : 17 Luck 516 : 43 Cri L Jour 
416 « (’40) (1940) 2 Mad L Jour 468 (469) * (Vol 24) 
1937 Eang 209 (210) : 1937 Kang L B 110 : 38 Cri L 
Jour 785 (DB) * (Vol 28) 1936 Bag 103 (107) : 31 Nag 
L B (Sup) 215 : 37 Cri L Jonr 607 (DB) * (’36) 37 Cri 
L Jour 999 (1002) (PB) (Cal). 

[34] Judge stating that if the jury believed a certain 
fact it would be ample corroboration of, the approver’s 
evidence — No misdirection, (Vol 29) 1942 Cal 289 (240): 
48 Cri L Jour 665 (DB). 

[35] Acoused charged with, theft — Only evidence 
against accused bring of a person receiving stolen pro- 



[S. 297] 


[THE CODE OF] CHIMIN AL PKOCEDUEE, 1898 


2875 


Section 297 — Note 8 (contd.) 
petty — Judge while charging jury not pointing out 
unsaiety of relying on such evidence, with sufficient 
force — This amounts to misdirection. (Vol 25) 1938 
Mad 464* (464) : 39 Cri L Jour 580. 

[36] An accused person should not be convicted 
solelv upon the evidence of an approver. (Yol 23) 1986 
All 337 (353, 354) : 37 Cri L Jour 794 : 58 All 695 
(DB). 

[37] Corroboration need not extend to every part of 
accomplice’s statement. (’91) 1 Mad L Jour 397 (408, 
404) (FB). 

[38] There must be corroboration not only as to 
crime but as to the identity of each one of the accused 
and it must proceed from an untainted source, (’ll) 12 
Cri L Jour 286 (2S9) : 3S Cal 559 (FB). 

[39] The corroboration of the approver’s evidence 
must be independent testimony which affects the ac- 
cused by connecting him with the crime, (Vol 24) 1937 
Sind 162 (167) : 38 Cri L Jour 808 : 31 Sind L K 82 

. (DB) « (Yol 21) 1934 Cal 7 (9) : 62 Cal 527 ; 86 Cri L 
Jour 790 (DB). 

[40] Judge assuming the statement of approver that 
he intentionally refrained from identifying accused, to 
be true and directing jury accordingly — This is mis- 
direction. (Yol 24) 1937 Cal 269 (272) : 38 Cri L Jour 
1018 (DB). 

Confession of prisoner . — [41] The question as to 
the admissibility of a confession is one for the Judge. 
(Yol 30) 1943 Mad 527 (528) : 44 Cri L Jour 706 « 
(Yol 23) 1936 Cal 227 (229) : 87 Cri L Jour 676 : 83 
Cal 1089 (DB) * (Yol 21) 1934 CM 717 (71S) : 3G Cri L 
Jour 135 (DB). 

[42] A confession of an accused is legally sufficient 
to couvict him, without any other corroborative evi- 
dence. (Yol 17) 1930 Cal 633 (685) : 57 Cal 488 (DB). 

[43] The jury should bo cautioned that confessions 
are not always true and that they must be checked in 
order to see if they carry conviction. (Yol 32) 1945 P C 
381 (184) (P C). 

[44] Detracted confession should not be acted upon 

without independent corroboration. (Yol 33) 1946 Cal 
139 (140) (D B) * (Yol 17) 1930 Lah 257 (258) : 11 
Lah 106 : 30 Cri L Jour 1046 (D B) * (Yol 16) 1929 
Lah 597 (599) : 30 Cri L Jour 640 (DB) * (Yol 8) 1921 

Pat 337 (338) : 22 Cri L Jour 200 (DB) * (Vol 16) 1929 

Pat 212 (213) : 8 Pat 262 : 30 Cri L Jour 716 (D B) # 

(Yol 21) 1934 Cal 651 (653) : 36 Cri L Jour 70 (D B) © 

(’95) 18 All 78 (81) (DB). 

[See however (Yol 81) 1944 Cal 249 (253): 46 Cri L 
Jour 131 (D B) « (Yol 28) 1941 Bom 50 (53) : I L B 
(1941) Bom 27 * (Yol 16) 1929 Mad 887 (839) : 53 Mad 
160 : 81 Cxi L Jour 768 (D B)*(Voi 16) 1929 Oudh 381 
(382) : 30 Cri L Jour 967 (D B) « (Yol 16) 1929 Sind 
253 (254) ; 31 Cri L Jour 753 (D B) * (Yol 8) 1921 
Sind 129 (130):25 Cri L Jour 574:16 Sind L E67 (DB).] 

[45] It is for the jury to say whether all or any of 
the circumstances relied on as corroborating a confes- 
sion were in fact established by independent evidence 
and further whether they sufficiently corroborated the 
confession. (Yol 32) 1945 Lah 105 (110) : 47 Cri L Jour 
4 : 1 L B (1945) Lah 290 (FB). 

[46] Confession — Mere fact that accused has given 
wrong description of way in which he killed deceased 
is no ground for acquitting him. (Yol 27) 1940 Mad 699 
(700) : 41 Cri L Jour 909 (DB), 

[47] Even after a confession is once admitted in evi- 
dence, the Judge can withdraw it from the jury where 
he finds on the subsequent evidence that it is inadmis- 
sible. (Yol 21) 1934 Cal 853 (857) : 62 Cal 312 : 36 
Cri L Jour 485 (DB). 

Confession of co-accused* — [48] A statement of an 
^ceased person which does not amount to a confession 


cannot be considered at all as evidence against a co- 
accused. (Yol 12) 1925 Sind 116 (119) : 25 Cri L Jour 
761 (D B) * (Vol 17) 1980 Cal 139 (141) : 57 Cal 801 ; 
31 Cri L Jour 610 (DB) * (Yol 15) 1928 Cal 416 (417) : 
29 Cri L Jour 527 (D B). 

[49] A confession of a co-accused may, under S. 30 
of the Evidence Act, be considered against a co-accused. 
(Vol 29) 1942 Nag 127 (132) : I L R (1942) Nag 749 : 
44 Cri L Jour 18 (DB). 

[50] A confession of a co-accused without corrobora- 
tion will be insufficient to sustain a conviction of the 
co-accused. (Vol 27) 1940 Nag 280 (233) : 4i Cri L Jour 
553 (DB) *(Vol 28) 1941 Mad 238 (242) : 42 Cri L Tour 
654 (D B) « (Yol 21) 1984 Pesh 11 (12) : 35 Cri L Jour 
719 (DB) * (Yol 21) 1934 Cal 853 (858) : 36 Cri L Jour 
485 : 62 Cal 332 (DB) * (Vol 16) 1929 Pat 275 (279) : 
8 Pat 289 : 30 Cri L Jour 675 (DB). 

[51] No conviction can be based on retracted confes- 
sion of a eo- accused without fullest corroboration. 
(Vol 33) 1946 Cal 139 (140) (DB) * (Vol 28) 1941 Bom 
50 (53) :I Lit (1941) Bom 27 * (Vol 21) 1934 Cal 853 
(858) : 36 Cri L Jour 485 : 62 Cal 332 (DB). 

[But see (Vol 28) 3941 Nag 145 (150) :42 Cri L Jour 
363 : 1 1, B (1941) Nag 169.] 

Becent possession of stolen property— Presumption * — 

[52] Presumption oE guilt from mere possession of 
stolen property may be made by tbo jury. (Vol 23) 3936 
Cal 796 (800) : 37 Cri L Jour 701 : 62 Cal 9 56 (!) B) * 
(’33) 1933 Mad \V N 320 (821) * (Yol 12) 1925 Cal 666 
(667, 668) : 52 Cal 223 : 20 Cri L Jour 1155 (DB). 

[53] If the Jury think the o\plainat»ion to how 
the accused was in possession of stolen goods reasonably 
true, the accused is entitled to acquittal. (Yoi 80) 3943 
l> C 211 (214, 215) : 45 Cri L Jour 241. 

[54] \Yhcro tbo artielo found in possession of the 
accused is proved as being part of the property stolen 
at the time of dacoity the Judge can tell the jury that 
they may presume either that the accused was one of 
the dacoits or that he had dishonestly received or 
retained the artielo knowing or having reason to believe 
that the possession had been transferred by dacoity or 
that be had dishonestly received or retained it knowing 
or having reason to believe that it was stolen property. 
(Vol 32) 1945 Cal 421 (423) : 47 Cri L Jour 193 (DB). 

[55] Case under 8s. 411 and 414, Penal Code — 
Presumption under S. 114, Evidence Act, not arising — 
Judge must toll jury that there is no evidence of guilty 
knowledge — Omission to so direct amounts to serious* 
error vitiating trial. (Vol 24) 1937 Pat 191 (395) ; 38 
Cri L Jour 129 (1) B). 

[56] The jury should be told that the question 
whether the possession of the article was recent enough 
to attract the presumption of law under 8, 114, Illus- 
tration (a) of the Evidence Act, is a matter to be decided 
by them from all the circumstances of the case. (’29) 30 
Cri L Jour 542 (543) (DB) « (*32) 1932 Mad W N 862 
(863), 

Circumstantial evidence : — 

[57] Where there is only circumstantial evidence 
against the accused, the Judge should direct the jury to 
find whether the circumstances have been proved and 
whether the ciroamstanoes are incompatible with the 
innocence of the accused, (Yol 34) 1947 Cal 345 (346): 
47 Cr L J 951 (952,953) (DB). (Held, iiiat there was 
misdirection.) *(Vol 29) 1942 Cai 524 (526) : 43 Cr L J 
860 (DB) * (Yol 27) 1940 Mad 1 (3, 4) ; 41 Cr L J 369 
*(Vol 28) 1941 Cal 106 (108) : I L B (1940) 2 Cal 258 : 
42 Cri L Jour 385 (DB) * (Yol 26) 1939 Bind 209 (215, 
216) : 41 Cii L Jour 28 : X L B (1940) K&r 249 (DB) * 
(Yol 20) 1933 Pesh 94 (96) : 35 Cri L Jour 470 (DB). 

[58] A theoretical discourse on what is circumstantial 
evidence couched in a language which would be unin- 
telligible to the jury is quite worthless. (Yol 28) 1941 
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Cal 108 (10ft) : ILK (1940) 2 Cal 258 : 42 Or! L Jour 
385 (DB). 

[5P] R is the duty of the Judge >.o lay emphasis in 
his charge to the jury on the absence of in olive which 
is a circumstance in favour of iho accused, (Vol 27) 
1940 dal 561 (563) : 42 Cri L Jour 285 (DB). 

[60] Accused alleged to have slept with wife at night 

Wife found murdered in morning and husband 

missing — No evidence of husband having slept with 
wife at night— Direction by Judge to jury that if 
accused was present at village on the particular day il 
will follow that lie slept with his wife that night is 
erroneous. (Vol 28) 1941 Cal 53ft (031) : 42 Cri L Jour 
871 (DB). 

[61] In conspiracy cases, the inferences which are to 
be drawn hy the jury and which the jury should be 
directed to consider with regard to their conspiracy 
verdict must be, even if they are mere inferences, 
supported by solid evidence. (Vol 24) 1937 Cal 756 
(757) : 39 Cri L Jour 1S2 :ILR (1937) 2 Cal 815 
(DB). 

Non-examination of witnesses — Inference : — [62] 'No 
adverse inference can be drawn against tbe accused 
from his non-examination of witnesses. (’82) 8 Cal 121 
(125) (DB)ft(’84) 10 Cal 140 (149) (DB). 

[63] The Judge should direct the jury to consider the 
question in the light of the circumstances and facts of 
each case. (Vol 25) 1938 Pat 579 (581) : 40 Cri L Jour 
1/7. 

[64] Where the prosecution had material witnesses 
who could have given relevant evidence and they had 
been deliberately kept back, the Judge should direct 
the jury to draw an adverse inference against the 
prosecution. (Vol 31) 1944 Cal 297 (299): 46 CriD Jour 
427 (DB)ft(Vol 25) 1938 Cal 625 (626) : 39 Cri L Jour 
964 (DB)ft(Vol 3) 1916 Mad 582 (583) : 16 Cri L Jour 
615 (616) (DB) ft (Vol 20) 1933 Pat 481 (484) : 84 Cri 
L Jour 828ft(VoI 16) 1929 Pat 651 (654) : 9 Pat 647 : 
31 Cri L Jour 306 (DB) ft (Vol 14) 1927 Mad 475 (476, 
477) : 23 Cri L Jour 307 (DB). 

Warning in cases of sexual offences : — [65] 
The Judge should warn that in charges made by a 
woman in cases arising out of sexual matters, it is 
unsafe to rely solely upon the testimony of the woman 
and direct the jury as to whether there is any evidence 
corroborating the testimony of the woman. (Vol 29) 
1942 Bom 121 (123) : 43 Cri L Jour 621 (FB)ft(VoI 28) 
1941 Nag 824 (326) : 43 Cri B Jour 129 : I D R (1942) 
Nag 510ft(Vol 27) 1940, Cal 461 (462) : I L R (1940) 2 
Cal 180 (DB) ft (Vol 26) 1939 Pat 536 (538) : 41 Cri L 
Jour 1 : 18 Pat 698 (DB)ft(Vol 23) 1936 Cal 18 (19, 20): 
37 Cri L Jour 359 (DB). (Corroboration of woman’s 
testimony.) ft (’22) 23 Cri L Jour 475 (475) (Lah) ft 
(Vol 33) 1946 Pat 426 (427) (DB). (Failure to warn 
amounts to non- direction, vitiating trial.) 

[66] The jury are entitled to convict the accused 
upon the uncorroborated testimony of the woman, if, 
they are satisfied with the uncorroborated evidence. 
(Vol 27) 1940 Cal 461 (462) : ILS (1940) 2 Cal 180 
(DB)ft(Vol 24) 1937 Cal 321 (322) : 39 Cri L Jour 371 : 
I D B (1937) 2, Cal 345 (DB). 

[67] The failure to warn the jury of the danger of 

convicting the accused on the woman’s evidence 
.amounts to a noh-direction which vitiates the trial, 
(Vol 26) 1939 Pat 536 (538) : 41 Cri L Jour 1 ; 18 Pat 
,698 (DB) ft (Vol 28 ,1936 Gal 18 (19) : 37 Cri L Jour 
359 (DB). /;■ 

_ [68] Where a part of the Woman’s evidence estab- 
“ the guilt of. the accused, is corroborated, the 
kfwtb to give warning cannot be said to have affected 
WJ and ishio ground to m% aside 


conviction. (Vol 25) 19ft ft Cal 65ft (COl) : I L II (1938) 

3 Oil 636 : 10 Cri L Jour 101 (DB). 

[63] Whore a woman is alleged to bo oi a had charac- 
ter, the Judge should point am. to the jury that the 
alleged bad character Is roLvant only so far as il affects 
the credit of thn woman nr supports the defence 
suggestion dial iho case i- not a i.’ur one. (Vol 24) 
1937 Cal 266 (208) : 38 Cri h dour 767 (DB). 

[701 The rale that (he Judge should warn the jury 
in cases involving sexual intercourse, that corroboration 
of the woman’s story must be obtained doe* net apply 
where the oniv charge is of abduction, (Vol 29) 1942 
Bom 71 (74) :’l L K (191ft) Bom 3ft 1 : 43 Cri L Jour 
529 (KB). 

[71) In case of sexual offences like abduction, Judge 
should tell jury that if girl was immoral il made her 
story of abduction less probable — Failure to do this 
amounts to misdirection. (Vol 26) 1939 Pat 530 (539) : 

18 Pat 69ft : 41 Cri D Jour l (DB). 

[72] Trial for offence under S. 3GG, Penal Code — , 
Judge telling jury that the fact oi accused’s previous 
intimacy with the girl was immaterial, amounts to mis- 
direction. (Vol 20) 193ft Cal 7JS (722) : 35 Cri L Jour 
307 ; GO Cal 1457 (DB). 

Other cases of warning [73] The Judge should 
warn tho jury in following matters : 

(a) Evidence of an expert should bo approached with 
caution. (’05) 2 Cri D Jour 311 (313) (DB) (Cal). 

(b) Suggestions of ploaders are not evidence unless 
accepted by pvosccution witnesses. (Vol 19) 3932 Cal 
375 (877) : 33 Cri L Jour 725 (DB), 

(c) Evidence of witnesses under S. 1G4 must be ac- 
cepted with great caution. (’0ft) 7 Cri L Jour 315 (316) 
(DB) (Cal). 

(d) Jury subjected to proceedings under B. 110— Ad- 
verse inference against the accused should not bo drawn. 
(Vol 26) 1939 Cal 497 (499) : 40 Cri L Jour 877 (DB), 

(o) Statement of a witness before committing Magis- 
trate, but denied before Sessions Judge should bn ac- 
cepted with great caution. (Vol 25) 1938 Cal 364 (305): 

39 Cri L Jour 625 (DB). 

[74] Jury should bo informed under What provision 
tho first information roport is substantive evidence and 
then they can attach to it such weight as is necessary, 
(Vol 29) 1942 Cal 74 (74, 75) : I L 11 (1942) 2 Cal 144 : 

44 Cri L Jour 322 (DB). 

9. Effect of non-observance of this provision 
— Laying down the law. — [1] Failure of the Judge to 
explain tho law properly to the jury vitiates iho trial 
and the defect is nob curable under S. 537, (Vol 18) 
1931 Mad 427 (428) : 54 Mad 588 : 32 Cri L Jour 1212 
(DB) ft (Vol 11) 1924 Oudh 411 (412, 413) : 25 Cri h 
Jour 1129 ft (10) .11 Cri L Jour 340 (841, 342) : 5 Dow 
Bur Bui 149 (DB) ft (Vol 22) 1935 Oudli 175 (176) : 35 
Cri L Jour 507. 

[2] Where the offence charged is a simple one and 
tho jury have understood fully the constituent factors 
of the offence, an omission to explain the law may not 
justify a reversal of the verdict. (Vol 26) 19)59 Bom 
457 (459) ; I D B (1939) Bom 648 : 41 Cri D Jour 176 
(DB) ft (Vol 10) 1923 Mad 329 (330) (DB) ft (Vol 12) 

1925 Oudh 69 (69) : 25 Cri D Jour 1032, 

[3] Where an omission to explain the law occasions 
a failure of justice, the verdict will be set aside, (Vol IS) 

1926 Mad 1121 (1122) : *27 Cri D Jour 1191 (DB) ft 
(Vol 12) 1925 Cal 1285 (1236) : 26 Cri D Jour 946 (DB)* 

[4] It is a question depending on the circumstances , 
of each case whether the Judge has failed to, lay dhwn;^' 
the law for the guidance of the jury# (Vol 23) 1936 
Bang 421 (4$5) :.37 Cri D Jour 1050 (FB)ft(Voi 3) 
19^6 Dow Bor 114 (116),: 17 OriD Jour49r8 DowBur 
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Rul 306 (FB)*(Vol 1) 1914 Low Bur 216 (2 IS) : S Low 
Bar Itnl 125 : 17 Cri L Jour 154 (D13). 

1C. Misdirection. — [1] Misdirection includes not 
only aii error In laying down the law by which the jury 
are to bo guided, but also a defect in summing up the 
evidence. (’101 11 Cii L Jour 13 (13, 15}: 8 Sind L i* 
10*2 (DB)tf(’30) 1930 Mac! W N 249 (280) (DB), 

[2J Those who allege misdirection must sfcov that 
something wrong was said or something was sJc! which 
would make wrong that wh'ch was left to be understood. 
(Vol 29) 1942 Nag 127 (18 L) : IJA\ (L912) Nag 749 : 44 
Cri L Jour 18 (DB) ® (Vol 29) 1942 Oudb 221 (225) : 
17 Luck 516 : 43 Cri L .Tour 416 * (Vol 28 i 1942 Pat 
481 (484): 21 Pat 258 : 43 Cri L Jour 817 |DB)©(Vnl ») 
1916 Pat 236 (243) : 1 Pat L dour 917 : 17 Cri L Jour 
358 (DB) * (Vol 2) 1915 Cal 773 (783) ; 16 Cri L Jour 
561 (FB). 

[3] A charge to the jury must bo read as a whole 
and if the ease has been left to jury, there is no mis- 
direction. (Vol 1) 1914 P C 116 (124) : 41 Cal 1023 : 8 
Low Buc Rul 16 : 15 Cri L Jour 309 : 41 Ind App 
149 : 1914 A C 644 (PC\* (Vol 27) 1940 Nag 221 (224) : 
41 Cri L .lour 394 a- (Vol 27) 1940 Oudh 337 (340) : 11 
Cri L Jour 545 « (Vol 26) 1939 Cal G82 (686) : I L B 
(1989) I Cal 187 : 41 Cri L Jour 59 (DB) $ (Vol 24) 
1937 Pat 191 (193) : 38 Cri L Jour 129 (DB). 

[4] Misdirection is not established by showing that 
the Judge might have laid much move stress than ho 
has laid on the defects in the prosecution case. (Vol 13) 
1926 Mad 870 (370) : 27 Cri L Jour 176 (DB). 

[5] The following are instances of misdirection : 

(a) Telling jury to hud accused guilty if they arc 
morally convinced. (Vol 13) 1926 All 752 (753) ; 23 Cri 
L Jour 15 : 49 All 209. 

(b) Misreading or misquoting the evidence. (Vol 17) 
1930 All 28 (28) : 52 All 207 : 30 Cri L Jour 1U6 & 
(Vol 17) 1930 Cal 756 (756) : 32 Cri L Jour 233 (DB) * 
(Vol 2) 1915 Mad 1036 (1038) : 16 Cri L Jour 717 (718) 
(DB)* (Vol 10) 1923 Pat 158(159): 23 Cr L J 406 (DB). 

(e) Saying anything wrong to the jury or incorrect 
representation of facts from evidence. (’36) 1936 Oudh 
W N 1S7 (189)*(Vol 14) 3927 Oudh 259 (259) : 2 Luck 
597 : 28 Cri L Jour 683*(Vol 7) 1920 Cal 527 (528): 21 
Cri L Jour 670 (DB). 

(d) Suggestion without foundation on record. (Vol 21) 
1934 Cal 77 (80) : 35 Cri L Jour 483 # (D B). 

(e) Grave omissions and vague over. statements. 
(Vol 24) 1937 Pat 191 (195) : 38 Cri L Jour 129 (D B). 
(Minor omission of corroborative evidence arc unimpor- 
tant.) 

(f) As.king jury to neglect any portion of evidence. 
(’04) 6 Bom L B 31 (33) (D B). 

(g) Telling jury that case thrown up because of con- 
tradictions would be end of Criminal law. (’08) 12 Cal 
W N cxl (exli) (P C). 

(h) Suggesting that onus of proof of innocence lies on 
accused. (Vol 26) 1939 Sind 209 (212, 214) : 41 Cri L. 
Jour 28 : I LR (1940) Kar 249 (D B) * (Vol 24) 1937 
Pat 191 (195) : 38 Cri L Jour 129 (D B)*(Vol 23) 1936 
P C 169 (170) : 37 Cri L Jour 628 : 1936 A C 338 : 
105 L J P C 79 : 154 L T 620 (P C) * (Vol §3) 1936 
P C 289 (300) : 37 Cri L Jour 963 (P C)*(Vol 23) 1936 
Cal 73 (79, 80) : 37 Cri L Jour 894 : 63 Cal 929 (D B) 
*(*36) 37 Cri L Jour 976 (977) (D B) (Cal)*(Voi 8) 1916 
Mad 582 (383) : 16 Cri L Jour 615 (D B) * (’06) 3 Cri 
L Jour 1 (3) : 3 Low Bur Bui 75 (F B) * (Vol 12) 1925 
Cal 666 (667) : 52 Cal 223 : 26 Cri L Jour 1155 (D B). 
(Onus shifts on accused.)*{Vol 16) 1929 Cal 726 (728) : 
31 Cri L Jour 909 : 57 Cal 649 (D B) ; (Do.) 

(i) Telling jury that stronger evidence is required in 
capital cases. (Vol 9) 1922 Cal 342 (345) : 49 Cal 167 : 
22 Cri L Jour 562 (D B). 


(j) Baying Lint there was presumption of wvj-'-ii.y hi 
favour of a witness- (Vol 39) 1932 Cal 474 (17* . D' • • 
53 Cal 1361 : 33 Cri L Jour 304 (D C) * (Vo? 14 i'AJ, 
Cal 796 (799) : 33 Cri L Jour IX : 58 Cal U/*5 (B UU 

(k) Submission ol inadmissible eviih-wo. ( Vol 3UU-4- 
Bom 333 (JdtJl {D J3)Gc*(Vol 25) 1938 Cal 364 (JCo) : 33 
Cri L Jour 625 (D B)*(Vol 24) 1987 Cal 399 (bl 1) :1b 
It (1937) 2 Cal 8U8 ; 38 Cri h Jour 1067 (O Dhl^Vot l) 
IS 14 P O j 55 (JtU) : 15 Cri L Jour 326 (POjflOnJ 13) 
1926 Mad 370 (370) : 27 Cri L Jour 176 (D B|*(Vol ;V. 
1313 Pat 201 (203) : 19 Cri L Juur SHfi fO is). 

(l) Failing to warn that jury should exclude inadni..-sr 
bio evidence crept in the case. (’29) 30 Cri L Dua* r»7 
(58) (O Vj) (Cal)* (Vol 13) 1920 Bom 238 (210, 2U): ~7 
Cri L Jour 483 (J) B)*(Vol 3) 1316 Mad 851 (852) : 16 
Cri h Jour 294 : 89 Mad 449 (D B). 

[Sec however (Vol IS) 192G Cal 320 (822) : 27 Cri 
L Jour 263 (D B)*(’03j 27 Bom 02*5 (631, 633) (D B)«3S 
(Vol 10) 1923 Pat 142 (142) : 23 Cri L Jour 141 (D B). 

(m) Reference to prior conviction of accused contrary 
to provisions of S. 3 JO. (Vol 7) 1920 Cal 698 (703) : 22 
Cri L Jour 60 (D B). 

(n) Improper rejection of evidence. (’40) 1940 Mad 
W N 37 (100) $ (Vol 17) 1930 Cal 370 (375) : 58 Cal 
90 : 32 Cri L Jour 10 (D 15) * (Vol 19) 1932 Cal 523 
(523) : 33 Cri L Jour 604 (D B). 

(o) Putting new explanation on behalf of prosecution. 
(’32) 1932 Mad W N 862 (S64). 

(p) Baying that admissions by accused's pleader are 
binding on accused. (I00h) 2 Bom L H 751 (752) (D D). 

(i{) Directing Jury to accept statement in first informa- 
tion report in preference to evidence in Court, (’10) 11 
Cri L Jour 557 (557) (D D) (Cal). 

(r) Telling Jury that Judge’s Ending regarding volun- 
tary nature of accused’# confession Is binding on thorn. 
(Vol 22) 1935 Cal 308 (309) : 36 Cri h Jour 921 (J) Hi* 
(Vol 21) 1934 Cal 853 (855, 850) : 02 Cat 312 : 30 Cri 
L Jour 485 (D B). 

(s) Telling jury not to believe dying declaration if they 
think some exculpatory statement in it to bo untrue. 
(Vol 23) 1936 Cal 793 (793) ; 38 Cri L Jour 243 : I L it 
(1937) 1 Cal 475 (D B). 

(l) Charge of murder — Plea of accidental killing taken 
by accused — No plea of provocation bo as to reduce 
olfence to manslaughter taken— Cut question whether 
offence might only be manslaughter on ground of pro- 
vocation or otherwise arising on evidence — Failure of 
Judge to put question as to provocation to jury amounts 
to grave defect in direction to jury. (Vol 33) 1946 V C 
20 (23, 24) : 47 Cri L Jour 569 (P 0). 

(u) Where the Judge does not leave it to tho jury to 

decide whether tho evidence of tho witness excluded 
tho possibility of tho case suggested by the accused and 
-tells tbe jury that it does it amounts to mindirndion* 
(Vol 32) 1943 Lab 105 (111) : 47 Cri L Jour 1 : X L It 
(1945) Lah 290 (F B). ■ 

(v) The omission to tell the jury in a trial under 
S. 412, Penal Code, that they had to ho satisfied that tho 
accused knew or had reason to believe that ponuoanonof 
tbe property had been transferred by moam of divinity, 
is material and is a serious misdirection in, tho charge, 
(Vol 32) 1945 Cal 482 (483) (D B). 

(w) Several offences of making false entries in diaries 
charged separately — Judge directing jury that if any 
one item was established against accused, they could 
give a general verdict of guilty —Charge amounts to 
misdirection. (Vol 20) 1933 P C 124 (133) : 34 Cxi L 
Jour 322 ; 32 Sind L B 716 (l> C). 

(x) Directing jury to consider how far a statement In 
first information report is corroborated by the evidence 
in the case. (Vol 33) 1946 Cal 537 (539) ; 47 Cri L Jour 
737 (D B). 
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(y) Directing jury in a murder trial, to consider con- 
tamination of an eye-witness whose deposition in 
ommittal Court was not produced, as not giving rise to 
dverse inference against prosecution. (Vol 33) 1946 
5om 446 (450) : 47 Cri L Jour 962 (DB). (Charge 
itiated.) 

(z) Accused charged in alternative for abduction and 
ddnapping — Statement of girl before investing officer 
—Distinction between effect of statement in respect of 
wo charges not brought out to jury by Court — Jury 
acquitting accused of abduction and finding guilty of 
ddnapping. (Vol 38) 1946 Cal 493 (494, 495) : 47 
Jri L Jour 325. 

[6] The test of misdirection is that jury should not 
3e put on wrong track and made to arrive at a wrong 
ionclusion. (Yol 15) 192S Pat 120 (122) : 6 Pat 817 : 
39 Cri L Jour 81 (DB). 

[7] Defence of alibi raised in Sessions Court and notin 
jommittal Court — Comment of Judge in summing up 
)n non-disclosure of alibi at earlier stage, hold, not mis- 
Urection. (Yol 38) 1946 Mad 271 (278) : 1 L R (1946) 
Vlad 389 : 47 Cri L Jour 785 (DB). 

11. Non-direction. — [1] Non -direction is not 
aecessarily misdirection in every case so as to vitiate 
Be trial. (Yol 29) 1942 Nag 127 (131) : ILK (1942) 
Sag 749 : 44 Cri L Jour 18 (DB) * (Yol 8) 193 6 Pat 
336 (243) : 17 Cri L Jour 353 : 1 Pat L Jour 817 (DB) 
ft (Yol 6) 1919 Cal 142 (144) : 20 Cri L Jour 300 (FB). 

[2] Where the non-direction is with regard to a point 
Df vital importance the trial will he held to ho illegal. 
Yol 26) 1989 Bom 457 (459) : I L B (1989) Bom 648 : 
11 Cri L Jour 176 (DB). (Vital importance.) ft (Yol 24) 
1937 Pat 440 (444) : 16 Pat 413 : 38 Cri L Jour 919 
DB). (Do.) ft (Vol 13) 1926 Cal 439 (441) : 26 Cri L 
Tour 567 (DB). (Do.) ft (Vol 28) 1941 Oudh 567 (509) : 

17 Luck 128 : 42 Cri L Jour 728. (Favourable to 
Lceused.) ft (’OB) 27 Bom 626 (635) (DB). (Do.) ft (’29) 
L929 Mad W N 946 (950) (DB), (Do.) ft~(Vol 29) 1942 
Sag 127 (131) : I L E (1942) Nag 749 : 44 Cri L Jour 

18 (DB). (Misleading jury.) ft (Yol 15) 1928 Pat 826 
334) ; 29 Cri L Jour 325 (DB). (Do.) 

[3] A failure to point out to jury matters in evidence 
o be considered by them is not misdirection. (Yol 9) 
.922 Pat 321 (321) : 23 Cri L Jour 47 (DB). 

[4] Mere omission to refer to some circumstance or 
nggestion is ndt misdiceotion. (Yol 29) 1942 Oudh 221 
225) : 17 Luck 516 : 43 Cri L Jour 416 ft (Yol 29) 
L942 Pat 481 (484) : 21 Pat 258 : 48 Cri L Jour 817 
D3?) ft (Yol 11) 1924 Cal 257 (301) ; 25 Cri L Jour 817 
FB). 

[5] The test of misdirection is whether an omission 
ed to an erroneous verdict by the jury. (Yol 19) 1932 
)udh 23 (25) ; 7 Luck 390 : 33 Cri L Jour 167. 

[6] A grave omission to direct jury on vital point 
>annot be made good by accused’s counsel referring to 
t. (Yol 16) 1929 Cal 617(626) : 30 Cri L Jour 993 (SB). 

[7] The following non -directions may amount to 
nisdirection : 

(a) Failure to explain Jaw arising in the case, (Yol 28) 
L941 Cal 315 (317) ; 42 Cri L Jour 649 (DB) ft (Vol 27) 
1940 Pat 417 (418) : 41 Cri L Jour 738 (DB) ft (Yol 27) 
1940 Lah 87 (88) : 41 Cri L Jour 482 * (Vol 28) 1941 
VTad 339 (343) : 42 Cri L Jour 414 ft (Vol 26) 1939 
Bom 457 (460) : I L E (1939) Bom 648 : 41 Cri L Jour 
L76 : (DB) ft (Yol 24) 1937 Nag 110 (112) : X L R (1937) 
Nag 123 : 38 Cri L Jour 589 (DB) ft (Yol 18) 1931 Cal 
L84 (186, 187, 188) : 58 Oal 1051 : 32 Cri L Jour 836 

(b) Omission to direst jury to consider the case of 
aach accused separately where there are many accused, 
yoim 1940. Pat 417 (419) : 41 Cri L Jour 738 (D £) 
ft (Vpl 28) 1941 Mad 339 (342) : 42 Cri L Jour 414 ft 


(Yol 26) 1939 Sind 209 (214) : 41 Cri L Jour 28 : 1 L R 
(1910) Ear 249 (DB) ft (Vol 20) 1933 Oal 718 (720) : 60 
Cal 1457 : 35 Cri L Jour 307 (DB) ft (Yol 23) 1934 Na^ 
94 (95) : 35 Cri L Jour 957 : 30 Nag L R 262 ft (Yol 15) 

1 928 Pat 326 (333, 335) : 29 Cri L Jour 325 (DB) ft 
(Vol 20) 1933 All 128(130) : 34 Cri L Jour 141 : 55 All 
68 ft (Vol 29) 1942 Pat 199 (200) : 21 Pat 130 : 43 
Cri L Jour 230 (DB). (Judge should divide evidence 
regarding each accused.) ft (Yol 28) 104 L Mad 658(660)-: 
42 Cri L Jour G31 (DB). (Do.) ft (Yol 21) 1934 Cal 105 
(109) : 85 Cri L Jour 554 : 61 Cal 6. (Do.) 

(c) Omission to remind jury that statement of one 
accused is not evidence against another if the former is 
found not guilty by them. (Yol 23) 1930 Cal 73 (79) : 
63 Cal 929 : 37 Cri L Jour 394 (DB). 

(d) Failure to toll jury that the accused should be 
acquitted if there is reasonable doubt. (’36) 37 Cri L 
Jour 17 (IS) (Lah) ft (Yol 34) 1917 Oudh 35 (38, 39) : 
47 Cri L Jour 725 ft ( 5 36) 19 36 Oudh \V N 201 (203)ft 
(Yol 20) 1933 P C 218 (221) : 34 Cri L Jour 886 : 1933 
A C 699 (PC). 

[See however (Yol 12) 1925 Nag 254 (155) : 27 Cri 
L Jour 217 ft (Voi 14) 1927 Nag 117 (119) : 28 Cri L 
Jour 177 ft (Vol 17) 1930 All 28 (29) : 52 All 207 : 30 
Cri L Jour 1146.] 

(e) Omission to toll that in case a plea of alibi is not 
established there is no presumption that accused is 
guilty. (Yol 8) 1921 Cal 252 (254) : 23 Cri L Jour 244. 

(f) Failure to inform that no presumption of guilt 
arises merely because accused had absconded for some 
time. (’10) 11 Cri L Jour 557 (558) (DB) (Cal). 

(g) Omission to direct that the jury should reject 
irrelevant evidence. {Vol 23) 1936 Cal 73 (79) : 37 Cri L 
Jour 394 : 63 Cal 929 (DB) ft (Yol 16) 1929 Cal 617 
(625, 626) : 30 Cri L Jour 993 (SB). 

(h) Omission to toll that jury should not be affected 
by result of prior proceedings. (Yol 7) 1920 Cal 617 
(619) : 21 Cri L Jour 554 (DB). 

(i) Omission to inform that the jury should not 
consider the conduct of one accused in judging the 
ease of other. (’03) 27 Bom 626 (634) (DB). 

(j) Omission to point out absence of material prose- 
cution evidence. (’75) 23 Suth W E Cr 21 (21) (DB). 

(1c) Omission to point out discrepancies between 
evidence and first information report, (Vol 30) 1913 
Cal 74 (75) : 44 Cri L Jour 322 : ILK (1942) 2 Cal 114 
(DB)ft (Yol 13) 1926 All 420 (430, 431) : 27 Cri L Jour 
785. 

(l) Omission to point out discrepancies and contra- 
dictions in evidence. (Yol 28) 1941 Cal 106 (110) : IDE 
(1940) 2 Cal 258 : 42 Cri L Jour 385 (DB)ft (Vol 16) 

1929 Cal 170 (171) : 30 Cri L Jour 912 (DB). 

[See however (Yol 23) 1936 Nag 103 (105) : 31 Nag 
L B (Sup) 215 : 37 Cri L Jour 607 (DB).) 

(m) Failure to inform that evidence of a hostile 
witness should be taken with caution. (Yoi 30) 1943 
Oudh 322 (325) : 44 Cri L Jour 604ft (Yol 29) 1942 Cal 

36 (37) : 43 Cri L Jour 277 (DB)* (Yol 28) 1941 Nag 
324 (326) : ,43 Cri L Jour 129 : I h ll (1942) Nag 510ft 
(Yol 18) 1931 Cal 401 (407, 408) (FB). 

[But see (Yol 19) 1932 Cal 523 (523) : 33 Cri L Jour 
004 (DB),] 

(n) Omission to toll that evidence of a witness de- 
posing without oath should be relied upon with caution. 
(Yol 1) 1914 Cal 276 (279) : 41 Cal 406 : 14 Cri L Jour 
485 (DB), 

(o) Omission to tell that certain evidence is admis- 
sible only in corroboration. (Yol 29) 1942 Cal 524 (526): 
43 Cri L Jour 860 (DB)ft (Vol 23) 1936 Cal 186 (188) : 

37 Cri L Jour 673 (DB). 

(p) Omission to inform jury of the inordinate, delay 
in preferring the complaint. (Yol 18) 1931 Cal 10 (ll) : 
32 Cri L Jour 186 (DB). 
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,Duty of Judge . 298 . (1) In suck oases it is the duty of the Judge — 

(a) to decide all questions of law arising in the course of the trial, and especially all 
questions as to the relevancy of facts which it is proposed to prove, and the admissibility 
of evidence or the propriety of questions asked by or on behalf of the parties ; and, in 
his discretion, to prevent the production of inadmissible evidence, whether it is or is not 
objected to by the parties ; 

(b) to decide upon the meaning and construction of all documents given in evidence at 

the trial ; 

( c) to decide upon all matters of fact which it may be necessary to prove in order to enable 

evidence of particular matters to be given ; 

( d) to decide whether any question which arises is for himself or for the jury, and upon this 

point his decision shall bind the jurors. 


Section 297 — Note 11 (contd.) 

(q) Failure to maintain that first information report 
could be used to contradict prosecution evidence. (Vol 
31) 1944 Gal 339 (340, 346) : ILR (1944) 2 Cal 405 : 45 
Ori L Jour 771 (DB). (Per Das J.) 

(r) Failure to warn as to necessity for corroboration 
of opinion of police regarding bloodstains. (Vol 30) 1943 
Pat 16B (167, 168) : 21 Pat 865 : 44 Cri L Jour 507 
(DB). 

(s) Failure to warn that confession while in police 
custody was not admissible in evidence. (Vol 29) 1942 
Cal 524 (526) : 43 Cri L Jour 8G0 (DB). 

(t) A , B, G beat E and turned away — D came and 
hit E with ramdao as a result of which ho died — In 
the trial of all four under S. 304/34, Penal Code, the 
Judge failed to ask the jury to decide whether all the 
accused intended the assault by D or whether they 
intended merely beating — Charge held improper and 
conviction set aside. (Vol 33) 1946 Cal 286 (287) : 47 
Cri L Jour 899 (DB). 

12. Effect of misdirection. — [1] In appeals 
against the verdict of a jury it must be shown that there 
was misdirection or non-direction and it resulted in 
a miscarriage of justice. (Vol 31) 1944 Bom 338 (343) 
•(DB)* (Vol 30) 1948 P C 211 (215) : 45 Cri L Jour 241 
(P G)* (Vol 30) 1943 Pat 163 (166) : 21 Pat 865 : 44 
Cri L Jour 507 (DB)* (Vol 20) 1933 P C 218 (221) : 34 
Cri L Jour 886 : 1933 A C 699 (PC)* (Vol 26) 1939 
Bom 457 (459) : I L R (1989) Bom 648 ; 41 Cri L Jour 
176 (DB), (Non-direction.)* (Vol 17) 1930 All 28 (28, 
29) : 52 All 207 : 37 Cri L Jour 1146. (Do.)* (Vol 13) 
1926 All 429 (431) : 27 Cri L Jour 785* (Vol 17) 1980 
All 28 (29) : 52 All 207 : 30 Cri L Jour 1146* (Vol 21) 
1934 Cal 847 (849) : 62 Cal 337 : 36 Cri L Jour 358 
(DB), 

[2] If in spite of misdirection, conviction and verdict 
are justified by law, there is no> failure of justice. 
(Vol 4) 1917 All 173 (175) : 18 Cri L Jour 491 : 39 All 
348. 

[3] Where the appellate Court finds that there is 
misdirection, it can under S. 423 either acquit the 
accused or reduce the sentence, or order a new trial 
with a fresh jury. (Vol 27) 1940 Lah 87 (90) : 41 Cri 
L Jour 482* (Vol 26) 1939 Sind 209 (216, 217) : 41 Cri 
L Jour 28 : I L R (1940) Kar 249 (DB)* (Vol 25) 1938 
Cal 51 (59) : 39 Cri L Jour 161 : ILR (1938) 1 Cal 290 
(DB)* (Vol 33) 1946 Cal 493 (494, 495) : 47 Cri L Jour 
325 (DB)* (Vol 20) 1933 Bom 153 (155, 156) ; 35 Cri 
L Jour 747 (DB)* (Vol 12) 1925 Sind 116 (123, 126) ; 
25 Cri L Jour 761 (DB)* (Vol 5) 1918 Low Bur Rul 
104 (105, 107, 108) : 18 Cri L Jour 929 : 9 Low Bur 
Rul 60 (FB)* (Vol 16) 1929 Cal 617 (622): 30 Cri L Jour 
993 (SB)* (Vol 19) 1932 Oudh 23 (25) : 7 Luck 390 : 
33 Cri L Jour 167 (DB)* (Vol 13) 1926 Nag 53 (54, 
55) : 26 Cri L Jour 1090. 

[4] In trials by the High Court Sessions under 


Letters Patent the verdict may be reviewed. (Vol 23) 
1936 Bom 52 (53) : 60 Bom 599 : 37 Cri L Jour 366 
(FB)* (’90) 17 Cal 642 (668, 669) (FB). 

[5] An appeal would not lie to the Privy Council 
merely on the ground of misdirection. (Vol 23) 1936 
? O 160 (168) : 37 Cri L Jour 679 (PC)* (Vol 23) 1936 
P C 169 (170) : 37 Cri L Jour 623 (PC)* (’93) 15 AH 
310 (315) ; 20 Ind App 90 (PC)* (Vol 1) 1914 P C 116 
(126, 127) : 41 Cal 1023 : 41 Tud App 119 : 8 Low Bur 
Rul 16 : 15 Cri L Jour 309 (PC). 

13. Duty of appellate Court in reviewing a 
charge. — [1] It is sufficient to see whether the ten- 
dency of a charge taken as a whole has given a correct 
or incorrect direction to the mind of the jury. (Vol 27) 
1910 Oudh 337 (:H0) : 41 Cri L Jour 545* (Vol 26) 
1939 Cal 682 (680) : 11 Cri L Jour 59 tlhll (1939) 1 
Cal 187 (DB)* (Vol 8) 1921 Cal 7;’, (74) : 23 Cri L Jour 
342 (DB)* (Vol 1) 1914 Low Bur 05 (119) : 7 Low Bur ■ 
Rul 143 : 15 Cri L Jour 80 (FB)* (Vol 23) 1936 Bom 
52 (54) : 37 Cri L Jour 366 : 60 Bom 599 (FB). 

14. Effect of a juror not understanding the 
charge. — [1] Juror being unacquainted with the 
language of the charge, could not follow it — Held, the 
whole trial is vitiated. (Vol 20) 1933 P C 208 (209) : 60 
Ind App 354 : 34 Cri L Jour 843 : 12 Pat 811 (PC). 

15. Effect of a bad charge. — [1] Where a charge 
is inadequate and insufficient the whole trial will be 
bad. (Vol 13) 1926 Nag 53 (54) : 26 Cri L Jour 1090 * 
(Vol 8) 1921 Cal 269 (270) : 23 Cri L Jour 41 (DB). 

[2] It must be seen whether there was a failure of 
justice consequent on a bad charge. (’24) 25 Cri L 
Jour 294 (296) (FB) (Cal). 

16. When Judge can re-charge the jury — [1] 
Where the jury returns an unintelligible verdict, tho 
Judge may again sum up the case to thorn and direct 
them to give a fresh verdict. (Vol 29) 1942 Pat 446 
(448) : 21 Pat 138 : 43 Cri L Jour 205 (DB)* (Vol 17) 
1930 Cal 320 (320) : 57 Cal 01 : 31 Cri L Jour 761 
(DB). 

[2] The Judge cannot re-charge the jury and ask 
them to return a fresh verdict merely because he dis- 
agrees with their first verdict, (Vol 22) 1935 All 1026 
(1022) : 36 Cri L Jour 1377. 

SECTION 298 — SYNOPSIS. 

1. Scope and object. 

2. “Judge to decide all questions of law arising 

in the course of the trial. ” 

3, Relevancy and admissibility to be decided by 

the Judge. 

4, “ Propriety of questions asked by or on behalf 

of the parties. ’* 

5. “To prevent the production of inadmissible 

evidence, whether it is or is not objected to 

by the parties,’* 

6, Construction of documents— Clause (b). 
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(%) Tbe Jiitlgo may, if he* thinks proper, in the course of ins snmniiag up, express io the. 
jury his opinion npon any question of fact, or upon any tpxsLion of mixed law and fact, relevant 
to the proceeding. 

Illustrations* 

fa) 11 is proposed »o prove a statement mace by a poison not being a in i.Iio < use, on ike ground that 

circumstances pro proved which render evidence 01 " such slaiemont admissible. 

It is for the -ledge, and not lor the jury, to decide whether the exigence of (hose circumstance* liar been 
proved . 

(b) It is proposed to give secondary evidence of a document the original of which if alleged to ‘nave been lost 
or destroyed. 

It is the duty of the Judge to decide whether the onghiai has been lost or destroyed. 

[1882 — S. 298 ; 1872 — 8. 256.] 


Section 298 — SYNOPSIS (enntd.) 

7- “To decide upon all matters . , . 1 to enable 
evidence of particular matters to be given ” — 
Clause (c). 

« 8. When and how far a Judge may give his 
opinion on question of fact — Sub-section (2). 

1. Scope and object. — [1] The Judge should 
decide whether there is any evidence while the jury 
should decide whether there is sufficient evidence. 
(Vol 28) 1941 Bom 128 (124) :ILE (1941) Bom 015 : 
42 Cri L Jour 470 (F B). 

[2] The Judge should evince an interest in the 
case even from its beginning. (Yol 17) 1930 All 534 
(536): 82 Cri L Jour 158. 

2. “Judge to decide all questions of law arising 
In the course of the trial. ” — [1] The direction of 
the Judge on question of law is absolute and binding 
on the jury. ('78) 20 Suth W B Cr 41 (42) (D B) 
ffi (Yol 16) 1929 Cal 57 (60) : 56 Cal 150 : 30 Cri L 
Jour 435 (DB). 

[2] The following are questions of law and should 
be decided by the Judge : 

(a) Whether right of private defence exists. (Vol 30) 
1948 Pat 131 (133) ; 44 Cri L Jour 356 : 21 Pat -854 
(DB), 

(b) Whether facts alleged constitute an offence as 
defined in the Penal Code. (’95) 19 Bom 735 (786) 
(DB). {Offence of rape.) © (’79) 1879 Bat 140 (140) 
(DB). (Offence of defamation.) 

(c) Whether a particular communication is a pri- 
vileged one. {‘68) 10 Suth W B Cr 14 (14) (DB). 

(d) Whether any evidence had been given on which 
the jury could properly find the question for the party 
on whom onus of proof lies. (Vol 26) 1939 Mad 190 
(192) : 40 Cri L Jour 437 © (Yol 2) 1915 Cal 773 (777); 
16 Cri L Jour 561 (FB). 

(e) Whether there is corroboration. (Yol 19)1932 Cal 
295 (296, 297): 33 Cri L Jour 477 (DB). 

(f) Whether a witness is capable of testifying as 
such, (Vol 1) 1914 Cal 276 (279) : 14 Cri L Jour 485 : 
41 Cal 406 (DB) © (Yol 10) 1923 Lah 3B2 (333) : 25 
Cri L Jour 317. (Child.) ©(’12) 13 Cri L Jour 271 (271) 
(DB). (Mad). (Deaf and dumb person.) © (Yol 5) 1918 
Bom ,212 (213) : 19 Cri L Jour 593 (DB). (Person un- 
able to take oath.) 

(g) Whether a charge under S. 498, Penal Code, is 
proper without a complaint under S. 199, Criminal 
P, C. (Yol 22) 1965 Pat 357 (357) : 36 Cri L Jour 856 : 
14 Pat 717 (DB). 

(h) Whether there is any evidence to go before the 
fray. (Yol 28) 1941 Bom 128 (124) : I L R (1941) 
Bbm 51« i 42 Ori L Jour 470 (FB) © (Yol 3Q) 1943 
Pat 131 (138).: 21 Pat $64 : 44 Cri L Jour 356 (DB). 

. (Ambiguous charge,) «• 

; (i) Whether prosecution witness is an accomplice is 
hot a question for the:* Judges but he should nut 411 
ijPBy? , OT ol X4)'it(0&r ;C«d 460 (46*):^$ (ki 


L Jour 27, S (DB) © (Ynl 29) 1942 Oudh 221 (228): 

37 Luck 516 : 43 Cri L Jour 116. 

[But see (’OB) 26 Mad 3 («, 7) (i>l O.j 

3. Relevancy and admissibility to be decided 1 
by the Judge.— [3] The Judge should decide whether 
a certain piece of evidence is admissible 0 / relevant. 
(Vol 30) 1943 Pat 163 (166) : 44 Cri L Jour 507 : 21 
Pat 86 5 (DB) © (Vol 26) 3 9JS Cal 460 (462) : 39 Cri L . 
Jour 674 (DB) © (Vol 22) 3930 8ind 115 (126): 29 
Bind h li 121 : 36 Cri L Jour 1310 (DB) © (Yol 33) 
1946 Cai 452 (456) : 48 Cri Fj Jour 46 (DB). 

[2J In introducing evidence the Judge should be 
very careful to sec that there is no miscarriage of 
justice, (Yol 13) 1926 Cal 347(149): 27 Cr L J 277(DB). 

[3] The Judge should, it' the evidence is inadmis- 
sible, shut it out from the jury. (Yol 30) 7.943 Pat 

163 (166, 167) : 44 Cri L Jour 507 ; 21 Pat bO 5 (DB) 

© (’06) 4 Cri h Jour 332 (338) (DB) (Bom) © (Vol 6) 
1919 Lah 184 (186) : 20 Cri L Jour 305 (DB) © (Vol 
16) 1929 Cal 637 (620) : 30 Cri L Jour 993 (B'B), 

[4] The moment to decide the question of admis- 

sibility is when the evidence is sought to be admitted. 
(Yol 19) 1932 Bind 201 (20*5) 26 Bind L It 302 : 34 

Cri L Jour 147 (DB). 

[5] The jury should be asked to retire from the 

Court when the question as to the admissibility of a 

particular piece of evidence is being discussed, (Vol 20) 
1933 Ciil 835 (887) : 34 Cri L Jour 1087 (SB). 

[6] The Judge should decide that a confossion is 
voluntary before admitting it and placing it before' 
the Jury. (Vol 32) 1945 Bom 265 (267) : 46 Cri L 
Jour 714 (FB) © (Vol 30) 1943 Mad 5*27 (528) : 44 
Cri L Jour 766 © (Vol 28) 1941 Pat 303 (305) : 42 
Cri L Jour 343 : 20 Pat 547 (DB) © (’36) 37 Cri h Jour 
1084 (1085) : 63 Cal 833 (FB) © (Vol 34} 1947 Cal 192 
(194) : 47 Cri L Jour 814 (DB) © (’07) 6 Cri L Jour 

164 (174) : 32 Bom 111 (FB). (Facts preliminary to the 
admissibility of evidence are for Court.) 

[7] The Judge should exclude a confession if he 
doubts its voluntary nature but is not concerned with 
its truth for admitting it. (Yol 12) 1925 Cal 587 (588) : 
52 Cal 67 : 26 Cri L Jour 782. 

[8] Once a confession is admitted by the Judge; the 
jury should aee whether it is true and can be relied 
upon applying the test whether it was freely and 
voluntarily made. (Yol 32) 1945 Bom 265 (267) : 
46 Cri L Jour 714 (FB) © (Vol 28) 1941 Pat 303 (305) : 
42 Cri L Jour 343 : 20 Pat 547 (DB) © (’36) 37 Cri L 
Jour 1084 (1085) : 63 Cal 838 (FB). 

[9] The Judge has to see if the confession is vitiated 

by any other circumstance mentioned in Ss. 24, 25, 
etc., of the Evidence Act, (Yol 4) 1917 Low Bur 93 
(93) : 18 Cri L Jour 3$3 © (Vol 8) 1921 Bom 70 (71) : 
45 Bom 1086 : 22 Cri L Jour 318 (DB) © (Yol 6) l&t9 
Cal 11 (13) : 20 Cri L Jour 833 (DB) © (Vol 2) 19l£ 
Bom 249 (252) : 40 Bom 220 : 17 Cri L Jodr 138 ' 
(DB) © (Vol 3) 1916 Cal 352 (352, 853) : 17 bil l! Jou» 
188 (DB). . - , ‘ . F* 
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Section 298 — Note 3 (contd.) 

[10] The Judge should never leave it to the jury co 
decide about the admissibility of the confession. (Vol 20) 
1933 Cal 187 (188) : 34 Cri L Jour 369 (DB) * (Vol 5} 
1918 Cal 8S (91) : 19 Cri L Jour 305 : 45 Cal 557 
CDB) © (Vol 1) 1914 Bom 305 (306) : 3S Bom 156 : 
14 Cri L Jour 625 (DB). 

[11] Where the Judge aamifcsa first information report 
he should merely state that he admits the document in 
evidence and should lay it before the jury. (Yol 25) 
1938 Cal 460 (4G2) : 39 Cri L Jour 67-1 (DB). 

[12] Evidence should he taken in presence o? jury 
so that they can gauge the value ol the testimony oi! 
each witness by his general demeanour. (\V,i 11) 1924 
Lah 17 (19) : 4 Lab 382 : 25 Cri I, .lour 377. 

[13] Judge allowing alleged inadmissible evidence — 
No objection taken either when it was given or when 
Judge summed up to jury — There is no 'Moeision” on 
a point of law within the meaning nf Ok 26 of Letters 
Patent. {Vol 22) 1935 Mad 480' (495) : 58 Mad 523 : 
36 Cri L Jour 1398 (FB). 

[14] Wrong admission of evidence — Course of trial 
not deflected — It is no ground for application under 
Cl. 59 of Letters Patent. (Vol 22) 1935 Rang 214 (213) : 
13 Rang 141 : 36 Cri L Jour 1232 (DB). 

4. “Propriety of questions asked by or <on 
behalf of the parties.” — [1] The Judge should 
control the examination-in- chief by the prosecution and 
allow only legal questions to be put in a legal way. 
(Vol 5) 1918 Pat 146 (152) : 19 Cri L Jour 789 (DB). 

[2] In cross-examination the Judge should disallow 
any question which is improper or misleading. (Vol 20) 
1933 Lah 667 (668) : 34 Cri L Jour 606 (DB). 

5. “To prevent the production of inadmissible 
evidence whether it is or is not objected to by the 
parties.’ ’ — [1] An erroneous omission on the part 
of the parties to object to the admissibility of a piece of 
evidence will not render it admissible if otherwise it is 
not. (’97) 19 All 76 (92) : 23 Ind App 106 : 7 Sar 73 
(P C) © (Vol 7) 1920 Bom 244 (245) ; 44 Bom 192 
(DB) © (’03) 2G Mad 38 (40) (DB). 

[2] The Judge may prevent the production of in- 
admissible evidence, whether it is or is not objected to 
by the parties. (’09) 10 Cri L Jour 65 (67) (DB) (Bom)© 
(Vol 12) 1925 Cal 587 (588) : 52 Cal 67 : 26 Cri L Jour 
782 © (Vol 12) 1925 Cal 887 (888) : 26 Cri L Jour 606 
(DB) © (Vol 19) 1932 Sind 201 (204, 205) : 26 Sind L B 
302 : 34 Cr L J 147(DB)© (’98) 25 Cal 736 (740) (DB). 

[3] Accused stating certain evidence not admissible 
on particular ground — Judge should work into all cir- 
cumstances to judge whether it is admissible or not. 
(Yol 12) 1925 Cal 587 (588) : 52 Cal 67 : 20 Cri L Jour 
782 (DB). 

[4] The Judge must distinctly tell the jury to guard 
themselves from being influenced by inadmissible evi- 
dence accidently let in. (’68) 10 Suth W B Cr 17 (19) 

0>B). 

[5] The minds of the jury are likely ’to be affected 
in a way by the admission of inadmissible evidence 
in spite of the admonition' of the Judge. (Vol 10) 1923 
Pat 142 (142) : 23 Cri L Jour 141 (DB) © (’03) 27 
Bom 626 (632, 633) (DB). 

[6] Where admission of inadmissible evidence has 
been prejudicial to the accused, the trial will be vitiated. 
(’94) 21 Cal 955 (979) (DB) © (’84) 10 Cal 775 (777) 

m 

6. Construction of documents — Clause (b). — 
[1] The Judge should decide upon the meaning and 
construction of all the documents given in evidence. 
(Vol 20) 1933 P C 7 (10) : 34 Cri L Jour 550 (PC). 

[2] The Judge will be acting wrongly if he leaves the 
legal construction of ft letter or other document to the 
jury* (1865) 3 Suth W B Cr. 69 (69) (DB), 


[B] Construction of any document is a question of 
law. (’04) 2S Bom 533 (545) : 1 Cri L Jour 39C (SB). 

7. “To decide upon all matters .... to enable 
evidence of particular matters to be given.” — 
Clause (c). — [1] This clause refers only to a finding 
on a question of fact which it is necessary to prove to* 
make other evidence admissible. (Vol 2) 1915 Cal 667 
(674) : 18 Cri L Jour 65 ; 42 Cal 856 (DB). (Question 
whether a ceased has forfeited a pardon granted under 
S. 239 is for the jury to d^cldo.)©r08) 7 Cri L Jour 325 
(327): 31 Mad 127 " (D V>) © J7D 15 Suth V r R Cr 11 
(13, U) (DB). 

[2] It is always dangerous to give huuuanrc evidence 
the admissibility of which depends on wi.Hn nthra 
witnesses may say. (Vol 6) 1919 Cal 514 1517) : j 0 
Cal 895 : 20 Cri L Jour 324 (D B). 

8. When and how iar a Judge may give his 
opinion on question of iact— Sub-section (2). — [1] 
It is for the jury to a ceopt or reject the view of the 
Judge on facts. (Vol 32) 1945 Lah 105 (109) : I L ll 
(1945) Lai i 290 : 47 Cri L Jour 4 (V B). (Bor Division 
Bench in Order of Reference, )©(Yol 27) 1340 Nag 221 
(221) : 41 Cri L Jour* 894 * (’03) 5 Bum I L It 207 
(209) (D B) © (Vol 15) 1928 All 622 (623) : 50 All 540 ; 
29 Cri L Jour 342 (D 15) © (Vol IS) 1931 Cai 601 (603) ; 
33 Cri L Jour 11 (D B) © (Vol 7) 1020 Vat 575 (575) : 
22 Cri L Jour 1250. 

[2] The .fudge should tell the jury what v'ev; be. l.a, 
taken of the facts to enable thorn to consider the faelr: 
properly find arrive at their own doebunn on them. 
(Vol 25) 1938 Cal 658 (66 t) : 1 L U (133s) 1 Cul 656 : 
•10 Cri L Jour lul (D Cj © (’37) 1937 Mad \V N 552 
(555) © (Vol 23) 1950 Oudh 104 (164) : 37 Cri L Jour 
1*2 : It Luck (187 * (Vol *23) 1966 Mad 516 (519) : 37 
Cri L Jour 909 : 59 Mad 904 (J> R) © (Vol 15) 1928 
Cal 269 (270) (D 13) © (Vol 22) 3935 Xiang 214 (216) ; 
13 Rang 141 : 3G Cri Tj Jour 1232 (I) B). 

[3] It is necessary that all help should be given to 
Jury. (Vol 13) 19*2C Cal *235 (239) : 53 Cal 181 : 26 Cri 
L Jour 1577 (D B). 

[4] A charge which succeeds in avoiding expression 
of opinion by Judge is the most colourless and unhelp- 
ful one. (Vol 27) 1940 Nag 221 (224) : 41 Cri L Jour 
894 © (’37) 1937 Mad W N 552 (553) © (Vol 16) 1929 
Oal.742 (740) : 31 Cri L Jour 673 : 57 Cal 740 (DB). 

[5] If a Judge forms a definite and strong opinion 
that tho evidence Is not sufficient for a conviction, it is 
dangerous to leave the matter to the jury without a 
strong indication of such opinion. (Vol 18) 1931 Gai 
*752 (755) : 33 Cri L Jour K5 (R 1 5). 

[0] The Judge mu 4 warn tho Jury that Iur opinion 
is not binding on them. (Voi 32) 1945 Lah 105 (109) : 
I L It (1945) Lah 290 : 47 Cri L Jour 4 (FR)*(Vol 29) 
1942 Pat 190 (200) : 21 Pat 130 ; 43 Cri L Jour 230- 
(D B) © (Vol 23) 1936 Mad 516 (519) : 37 Cri L Jour 
909 : 59 Mad 904 (D B) © (Vol 23) 1936 Oudh 1G4 
(164) : 37 Cri L Jour 182 : 11 -Luck 687 © (Vol 20) 
1933 Cal 190 (192) : 34 Cri b Jour 430 (D B) © (Vol l) 
1914 Low Bur 34 (35) : 15 Cri L Jour 257 © (Voi 10) 
1929 Bom 296 (BOO) : 53 Bom 479 : 31 Cri L Jour 05 
(D B) © (Vol 18) 1931 Cal 752 (755) : 33 Ori L Jour 85, 
(D B) © (Vol 20) 1983 Pat 96 (100) : 34 Cri L Jour 421 
(D B) © (Voi 21) 1934 Oudh 122 (123) ; 35 Cri L Jo cue 
502 © (Vol 22) 1935 Rang 214 (216) : 3 3 Rang 141 : M 
Cri L Jour 1232 (D B) © (Vol 21) 1934 Cai 77 (79) : 35 
Cri L Jour 483 (D B). (Warning should bo given when 
Judge has expressed his opinion to the jury.) 

[See however (Vol 15) 1928 Oudh 326 (327, 328) : 
29 Cri L Jour 721.] 

[7] The Judge cannot pause always to assure the 
jury that the matters of fact are matters for them. 
(Vol 18) 1981 Cal 178 ,(182) ; 32 Cri L Jour 190 
PB). 
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Duty of jury. 299. It is the duty of the jury — 

(a) to decide which 7 iew of the facts is true and then to return the verdict which under such 
view ought, according to the direction of the Judge, to be returned ; 

(b) to determine the meaning of all technical terms (other than terms of law) and words 
used in an unusual sense which it may be necessary to determine, whether such words 
occur in documents or not ; 

(c) to decide all questions which according to law are to be deemed questions of fact ; 

(d) to decide whether general indefinite expressions do or do not apply to particular cases, 

unless such expressions refer to legal procedure or unless their meaning is ascertained 
by law, in either of which cases it is the duty of the Judge to decide their meaning. 

Illustrations* 

(a) A is tried for the murder of B. 

It is the duty of the Judge to explain to the jury the distinction between murder and culpable homicide, and 
“to tell them under what views of ihe facts A ought to be convicted of murder, or of culpable homicide, or to be 
acquitted. 

It is the duty of the jury to decide which view of the facts is true and to return si verdict in accordance with 
■the direction of the Judge, whether that direction is right or wrong, and whether they do or do not agree with it. 

(b) The question is whether a person entertained a reasonable belief on a particular point — whether work was 
■done with reasonable skill or due diligence. 

Each of these is a question for the jury. 

[1882 — S. 299 ; 1872 — S. 257.] 


'Section 298— Note 8 (contd.) 

[8] The Judge should present the case to the jury in 
a dispassionate and impartial manner. (Yol 8) 1921 Cal 
252 (255) : 28 Cri L Jour 244 (F B). 

[9] While summing up the Judge should avoid the 
following : — 

(a) Summing up in too strong and unqualified terms 
or giving decided opinion. (Yol 14) 1927 Oudb 259 
(259) : 2 Luck 597 : 28 Cri L Jour 683 * (Yol 18) 1931 
Cal 11 (11, 13) : 32 Cri L Jour 418 (D B). 

(b) Thrusting his opinion to the jury so as to dictate 
the verdict. (Yol 18) 1931 Cal 533 (536) : 32 Cri L Jour 
1101 (S B) » (1910) 11 Cri L Jour 683 (684) (D B) 
<Mad). 

(c) Dogmatic expression of opinion. (Yol 10) 1929 
Cal 170 (171, 172) : 30 Cri L Jour 912 (D B) « (Yol 12) 
1925 Sind 116 (123) : 25 Cri L Jour 701 (D B). 

[See however (Yol 27) 1940 Nag 221 (224) : 41 Cri 
Xi Jour 894 tt (Yol 18) 1931 Cal 178 (181) : 32 Cri 
B Jour 190 (F B).] 

(d) Persuasion to accept bis opinion. (Yol 9) 1922 
Cal 107 (114) : 49 Cal 573 : 23 Cri L Jour 657 (D B) * 
(1890) 17 Cal 642 (F B). 

(e) Creating a suggestion in the mind of the jury that 
they should follow his directions. (Yol 13) 192G Cal 996 
<997) : 27 Cri L Jour 1038 (D B). 

(f) Creating an impression that his opinion is the 
only opinion that could be arrived at from the evidence. 
(1892) 14 All 25 (27). 

[10] It is a misdirection if the Judge by his strong 
expression of opinion takes away the case from the jury. 
(Yol 24) 1937 Nag 110 (112) ;ILK (1937) Nag 123 : 
38 Cri L Jour 589 (D B) * (Yol 18) 1931 Oudh 171 
(172) : 32 Cri L Jour 858 : 6 Luck 705 g> (Yol 14) 1927 
Cal 631 (632) : 28 Cri L Jour 742 (D B) # (’10) 11 Cri 
L Jour 334 (834) (D B) (Mad). 

[IT] It is not misdirection if on a whole review of 
the charge it appears that the case is left to the jury to 
decide. (Yol 27) 1940 Oudh 337 (340) : 41 Cri L Jour 
645 * (Yol 11) 1924 Cal 257 (282) : 25 Cri L Jour 817 
<F B)*(Yol 1) 1914 P C 116 (124) : 15 Cri L Jour 309 : 
41 Cal 1023 : 8 Low Bur Bui 16 : 41 Ind App 149 
(P C). 

Section 299— Note 1 

[J] The Judge should lay down the law and the jury 

should decide which* view of facts is true as per direc- 


tions of the .judge on questions of law. (Vol HO) 1943 
Pat 131 (L33) : 21 Pat 854 : 44 Cri L Jour 356 (DB) * 
(Vol 23) 1936 Rang 421 (422): 37 Cri L dour 1050 ; 14 
Hang 716 (FB). 

[2] The Jury are uofc to decide questions of law. 
(Vol 11) 1924 Cal 701 (702, 703) : 51 Cal 160 : 25 Cri 
L Jour 1000 (DB) « (Yol 16) 1929 Cal 57 (60) : 56 Cai 
150 : 30 Cri L .Tour 435 (DB) * (Yol 30) 1933 Pat 273 
(273) : 34 Cri L Jour 731 (DB). 

[3] The Judge should direct the Jury on the following 
questions : 

(a) Admissibility of evidence. (Yol 19) 1932 Bom 406 
(409) : 56 Bom 304 : 33 Cri L Jour 0G0*(Vol 20) 1933 
Cal 1 87 (188) : 34 Cri L Jour 3G9 (DB). 

(b) Capacity of witness to depose. (Vol 1) 1914 Cal 
276 (279) : 41 Cal 406 : 14 Cri L Jour 485 (DB) « (’07) 
8 Suth W R Cr 60 (60). 

(c) Legal sufficiency of the evidence. (’78) 25 Suth 
\Y R Cr 36 (36) (DB). . 

(d) Whether a person was in police custody while 
making a confession. (’08) 7 Cri L Jour 325 (327) : 31 
Mad 127 (DB). 

(e) Whether a confession should or should not bo 
used against a co-aecused. (’78) 2 Bom 61 (64) (813). 

[4] The Judge should not allow the jury to resort to 
legal treatises during their consultation about the 
verdict. (’87) 14 Cal 1G4 (1GG) (PB)*(Voi 13) 1926 Cat 
895 (897) : 27 Cri L Jour 92G (DB). 

[5] The Judge should not cite cases or rulings to 
jury and ask them to differentiate or form an opinion 
on those authorities. (’05) 2 Cri L Jour 157 (158) (DB) 
(Cal)*(T2) 13 Cri L Jour 26 (27) (DB) (Cal). 

[But see (Yol 14) 1927 Rang G8 (70) : 4 Rang 488 : 
28 Cri L Jour 213 (FB). (It was held that the Judge 
may read out some passages from the judgments for the 
guidance of jury.)] 

[6] The followiug are questions of fact which jury 
alone should decide : 

(a) Weight to be attached to the evidence. (Vol 32) 
1945 Lah 105 (110) : ILK (1945) Lab 290 : 47 Cri L 
Jour 4 (FB). (Per Division Bench in Order of Refer- 
ence.)*^ 31) 1944 Cal 39 (40) : 45 Cri L Jour 468 
(DB)*(Vol 28) 1941 Bom 128 (124) : ILR (1941) Bom 
515 : 42 Cri L Jour 470 (FB) * (Yol 4) 1917 AU 173 
(175) : 18 Cri L Jour 491 : 39 AH 348*{Vol 18> 1931 
Cal 401 (407) : 58 Cal 1404 ; 32 Ori L Jour 768 (FB) * 
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300. In cases tried by jury, after the Judge has finished his charge, the jury may retire to 
Retirement to consider, consider their verdict. 

Except -with the leave of the Court, no person other than a juror shall speak to or hold any 
Communication -with, any member of such jury. 

[18S2 — S. 300 ; 1872 _ S. 263 ; 1861 — S. 352.] 


Section 299— Note 1 (could.) 
rVoi 19) 1932 Bom 406 (409) : 56 Bom 304 : 38 Cri L 
■Tour 666 * (Vol 22) 1935 Pat 433 (434, 435) (DB)* 
(Vol 20) 1933 Pat 273 (273) : 34 Cri L -Tom- 731 (DB)* 
(Vol 12) 1925 Gal 587 (589) : 52 Gai 67 : 26 Cri L Jour 
782*(’96) 20 Bom 215 (221) (DB)ffi(Vol 29) 1942 Oudli 
221 (223, 224) : 17 Luck 516 : 43 Cri L Jour .416. 
(Evidence of accomplice.) * (’78) 1 Mad 394 (895) (DB) 
(Do.)*(Vol 20) 1933 Cal 509 (511) : 34 Cri L Jour 841 
(DB) (Do.)*(Vol 17) 1930 Pat 513 (515) : 9 Pat 606 : 
32 Cri L Jour 72 (DB) (Do,) 

(b) Whether fraud or negligence is established by 
the evidence, (’95) 19 Bom 749 (756) (DB). 

(c) Whether a thing was done with a particular in- 
tention. (’98) 22 Bom 112 (182)* [Vol 5) 1918 Cal 140 
(141) : 19 Cri L Jour 649 (DB)*(Vol 18) 1931 Cal 2G1 
(262) : 32 Cri L Jour 187 (SB). (Knowledge.) * (Vol 12) 
1925 Oudh 311 (313) : 28 Oudli Cas 69 : 26 Cri L Jour 
310 (Do.) * (’95) 19 Bom 749 (756) (DB). (In forming 
opinion regarding intention or knowledge presumption 
about facts can be drawn by jury under S. 114, Evi- 
dence Act.)*(*78) 1 Mad 394 (395) (DB) (Do.) 

(d) Whether the accused has suilicient understand- 
ing of judging nature and consequences of his conduct. 
(’69) 1869 Eat 27 (27) (DB). 

(e) Whether provocation was so grave and sudden 
as to bring the case within exceptions recognised 
by law. (’96) 20 Bom 215 (225, 226) (DI))*p85) 11 Cal 
410 (412) (DB). 

(f) Whether particular facts have been proved. (1900) 
4 Cal W N 576 (581) (DB). 

(g) In murder case inference of guilt to be drawn 
from circumstantial evidence against the accused. 
(Vol 24) 1937 Lab 127 (130) : 17 Lah 547 : 38 Cri L 
Jour 472 (DB) * (11) 12 Cri L Jour 329 (333) (Low 
Bur). (Whether facts exclude possibility of deed being 
done by any other person .)*(Vol 4) 1917 Lah 3 (4, 8) : 
18 CriiL Jour 482 : 1917 Pun Be No, 7 Or. (Do.) 

(h) Whether a certain witness was inimical towards 
accused. (Vol 32) 1945 Lah 105 (110) : ILR(1945) Lah 
290 : 47 Cri L Jour 4 (FB). 

(i) Whether accused committed offence under S. 807 
or S, 325 or S. 323, Penal Code. 037) 38 Cri L Jour 
442 (443) (Nag). 

(j) Whether the approver has forfeited his pardon. 
(10) 11 Cri L Jour 254 (255) : 33 Mad 514 (DB) * 
(Vol 2) 1915 Cal 667 (674) : 16 Cri L Jour 65 : 42 Cal 
356 (DB). 

(k) Whether possession of property was recent 
enough to warrant conviction for substantive offence. 
(’03) 26 Mad 467 (468) (DB). 

(l) Whether evidence of interested witnesses should 
be accepted. (Vol 33) 1946 P C 151 (155) : 73 Ind App 
174 : 47 Cri L Jour 905 : 25 Pat 601 (PC). 

[7] The meaning of terms of law and the legal effect 
of a document should be decided by the Judge. (’98) 22 
Bom 112 (182). (“Disaffection” inS. 124A, Penal Code,) 
*(’92) 19 Cal 35 (45) (Do,)*(1865) 3 Suth W B Cr'69 
(70) (DB). (Legal effect of a document.) 

[8] A jury may find the accused guilty of a smaller 
offence than that with which he is charged. (Vol 33) 
1946 Bom 38 (42): 47 Cri L Jour 378 (FB).#(’10) 11 
Cri L Jour 630 (630) : 13 Oudh Cas 295*{*77) 3 Cal 
189 (191) (DB). 

[9] In murder trial, verdict of culpable homicide not 
•amounting to murder cannot be properly come to— Judge 


need not explain distinction between the two offences 
to jury. (Vol 23) 1936 Bang 421 (424, 425) : 37 Cri L 
Jour 1050 : 14 Bang 716 (F!3)*(Yol 3) 1916 Low Bur 
114 (110) : 17 Cr L J 49 : 8 Low Bur Bui 306 (FB). 

Section 300 — Note 1 

[1] Foreman of the jury indisposed — Jurors allowed to 
disperse — Returning after few hours, they considered 
and returned their verdict — Procedure was held to he 
illegal. (Vol 12) 1925 Pat 595 (596) : 26 Cri L Jour 861 
(DB). 

[2] Jury constituted of nine members — Five mem- 
bers came out of jury room — Remaining four coming 
after some time, foreman delivered the verdict — Held, 
verdict was vitiated. (Vol 17) 3930 Cal 446 (447) ; 31 
Cri L Jour 1090 (DB). 

[3] The jury are entitled to consult a commentary 
on the law during their deliberation. (’95) 1895 Bat 736 
(737) (DB) * (’87) 14 Cal 161 (166) (DB). 

[4] A sworn statoment of a juror that the verdict 
was arrived at by casting lots is not admissible in order 
to impeach it. (*13) 14 Cri L Jour 392 (395): 10 Cal 
693 (DB). 

[5] Non-jnror communicating with a juror— The ver- 
dict should be upset — Inquiry into the nature, of com- 
munication is not nocessarv. (Vol 6) 10 LU Cal 512 (513) 
: 46 Cal 207 : 19 Cri L Jour 737 (DB). 

[6] The Sessions Judge should take precautions to 
see that no non-juror holds any communication with 
the jurors when they retire to consider their verdict. 
(Vol 6) 1919 Cal 512 (514) : 46 Cal 207 : 19 Cri L Jour 
737 (DB) * (Vol 12) 1925 Pat 595 (596) : 26 Cri L Jour 
861 (DB). 

[7] Where a juror addressed to a police-officor a 
casual remark unconnected with the caso and the police- 
officer' made no reply, the provisions of the section were 
not infringed. (Vol 4) 1917 Cal 149 (151) : 18 Cri L 
Jour 311 : 44 Cal 723 (SB). 

[8] Mere presence of a police-officer in the jury-room 
does not vitiate the verdict unless it is shown that ho 
spoke to or held anv communication with any of the 
jurors. (Vol 4) 1917 Cal 149 (151) : 18 Cri L Jour 3X1 : 
44 Cal 728 (SB) {Posting police-officer in the jury-room 
or near about is undesirable.) 

[9] Fresh directions to jury should bo given in open 
Court and not in Chambers. (Vol 10) 1923 Cal 047 (648) 

: 25 Cri L Jour 343 (DB). 

[10] In a sessions trial by the High Court, the clerk 
of the Crown can be sent to the jury-room to enquire if 
the jury require further assistance from the Judge. 
(Vol 4) 1917 Cal 149 (152) : 18 Cri L Jour 311 : 44 Cal 
728 (SB). 

[11] Case adjourned before Judge’s charge to jury 
was finished — Juror seen conversing with non-juror — 
Fact not brought to Court’s notice — Verdict of the jury 
was not interfered with in appeal. (Vol C) 3919 Mad 222 
(222) : 20 Cri L Jour 790. 

[12] Jurors should not have communication with 
non-jurors upon the subject of a pending trial. (Vol 4) 
1917 Cal 149 (151) : 18 Cri L Jour 311 : 44 Cal 723 
(SB) * (Vol 14) 1927 Cal 628 (629) : 55 Cal 279 : 28 
Cri L Jour 783 (DB) * (Vol 8) 1921 Cal 631 (631) : 22 
Cri L Jour 510 (DB). (Juror expressing his opinion to 
non- juror that accused was guilty — Fresh trial, with 
fresh jury ordered.) 

[13] Foreman discharged on ground of talking to 
Court Inspector— -Judge selecting another person, einpa- 
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[tjjj! corns os'j cnnnirAL i nociim / re , isoc 

301 , When l-lio jury bir.o consider: d ihoir vo^liot. thu foruJii-i.u mi For m i ho Judyo wha 
. Delivery of ccrdic .. is [heir yc relief or vdird is llv vctcIiV.I* c#f a maj^iu-y, 

[1832 -- 8. SOI ; HTsi — S. 2GA] 

302. Jf tho jury are not unanimous, tiro .Judge may ruiuire i-lf.on b mL : w i^r iV.ri.Lci.* cos 
Procedure udicrv sideration. Aito such a period as ih? Jr/Lgi a 3 quires reanoinbL*, the jnry maj 

jura differ , deliver their verrlieii although they are not uiui.ihre - tA 

[1 882— B, 302 ; 1.372—8. 203 ; 1801 -8. 352. j 

Section 300 — Note 1 (contd.) [13] The lingua^ «>.' n jmg- In \.pbmhig Ui.* rot* 


nclled him and proceeded svllli tho trial — ProecduM*, 
held not; objectionable. (Vol 10) 3029 Cal 57 {-<8) : 50 
Cal 150 : B0 Cri L Jour 435 (DBA 

[14] Jury once discharged should not bo called for 
the same case. (Vol 1<5) 1929 Cal 3 1 3 (3 15): 50 Cal 3032: 
31 Cri h Jour 300 (IDO). 

SECTION 3C1 — SYNOPSIS. 

1. Delivery of verdict. 

2. Verdict as to offence not specifically charged. 

3. Special verdict. 

4. Verdict arrived at by casting lots. 

1. Delivery of verdict. — [1] “Verdict” U iho 
collective opinion o£ the jury as a body, armed at. aiicr 
mutual consultation, and aseertahu d and announced by 
the foreman. (Vol 3) 1914-Mud 319 (92i) : 0G Mud 585: 
15 Cri L Jour 197 (DIJ)*(Yoi 12) 1925 Oudh 7iC> (710): 

- 26 Cri L Jour 1346^(1901) 21 Mud 525 (526) (SB). 

[2] A recommendation made by tho jurors in tho 
verdict is not a part of fcbo verdict. (Vol 21) 1934 Oudb 
34 (35). 

[3] Accused tried for various offnneos — “Verdict” 
covers all tho charges. (’95) 22 Cai 377 (3*2) (DU), 

[4] In case of disagreement, tho Judge commits an 
irregularity in recording tho individual opinions of tho 
jurors. (Vol 1) 1914 Mad 3X9 (321) : 15 Cri Ti Jour 107: 
36 Mad 585 (DP>)*(Vol 12) 1925 Oudh 746 (740) : 20 
Cri L Jour 3340. 

[5] Where there arc several accused persons in a earns, 
the jury must return a verdict as against each. (M2) 13 
Cri L Jour 715 (715) (Dii) (Cal). 

[6] Accused tried on several charges — ft is desirable 
to tako the verdict on each charge separately. (Vol 2G) 
1989 Cal 321 (323) : 40 Cri L Jour 049 (DB)fc(Voi 11) 
1924 Cal 47 (48) : 50 Cal 658 : 24 Cri U Jour 83s (DU). 

[7] A verdict of “not guilty” 1 covers every condition 
from mere hesitating doubt to conviction of inuoconcc, 

■ (Vol 20) 1933 Cal 404 (405) ; 34 Cri L Jour 608 (DU). 

[8] A verdict of “not guilty” should bo regarded as 
fully establishing the innocence of the person to whom 
it relates. (Vol 25) 1938 Cal 51 (70) : 39 Ori L Jour 
161 : IJTjR (1938) 1 Cal 290 (i)B). 

[9] Mere repugnancy in a verdict is not sufficient to 
quash a conviction based on such verdict. (Vol 11) 1924 
Cal 1031 (1032) : 52 Cal 112 : 26 Cri h Jour 11 (DU)* 
(Vol 1) 1914 Cal 45G (469) : 41 Cal 350 : 15 Cri L Jour 
385 (DB). 

[10] Verdict delivered— Doroman attempting to add 
something hut Judge stopping — Held, it was improper to 
Stop jury at such stage. (1903) 30 Gal 485 (487, 488). 

[11] There is no particular form for delivering verdict. 
(Vol 22} ,1935 Cal 31 (31, 32) : 36 Cri L Jour 480 (DU). 

[12] The mere fact that the jury add to their verdict 
their finding on the facts does not vitiate the verdict. 
(Vol 22) 1935 Cal HI (81, 32) ; 36 Cri L Jour 480 (DB). 

[13] Where jury found that accused had caused death 
hut that be was not responsible for his actions owing to 
influence of liquor : Held, this did not amount to verdict 
of guilty. (’06) 10 Cal»W N xxxvii (xxrviii) (PC). 

■ [14] A' verdict, such as 'guilty but not voluntarily \ 
ior a charge under 8. 326, Penal Code, is one of ‘not 
^ (*08) 7 Cri X* Jofir m (365) (PB) (Cal). 


sons lor their vn-.iuM -mgn!. v't <•* nu»u toe 

narrowly. (Vol 19) 1953 V U ”7-> i-MH i\V\ 

[16j A verdict of Dm jury iJn-y luu.* Dsn dis- 

charged is not hg:d. (VM 21) 19:’ f 1‘ U 22 7 rJ-JF) (1*0). 

2. Verdict as to oficncenuf j-pccihcMi} charged. 
— [1] The principle of f-M. 2 ‘7 and 2)1-', Ur. l\ C., up. 
plitss to ilus verdicii <4 tho jury also and they van return 
a, vvrd.Cu <>f guilty in rosin <a o? ofiVnen not Dialed but 
proved in the iriai. (’96) 20 Hum 215 (217, 21 sj (HB), 
(Charge of murder — Wrdicl. *>f culpai Jo immioido not 
amounting to murder.) (V-u 2) 1915 Low Bur 9.9 (4.5) 

: 8 Dow uur ll-itl :!7«i : 10 Ori U rimm 07lh (('Margo of 
daooii y — Verdict of abetment. of dau»Hy or rubbery.) 
* (Voi 21) 1957 Pat 662 ftiO l) j 59 Cri L Jour 356. 
(Arcusi'd ti led until r 397 - - Jury returning verdict 

t.f not f.uiity Jury cm «ind aeeuuovl guilty under 8, 

323 or S. 325, iven in of >1* (Vol 19) 

1932 Cal 297 (298) : 59 Cal 1040 : 33 Cri I. Jour 646 
(DO). (Persons charged under Jv., H03 and 201, Penal 
Code — Jury while uequUiing tlumi und* r 8. 392 can 
iind them guilty of minor nharge mtdea* 8. 201.) 

[But see (Vol 2) 1915 Cai 292 (301) : 41 Cal 662 : 
15 Cri Ij Jour 155. (Chargu under H, J19. Poind Code, 
read with S. 325 — Jury cannot return a verdiet of 
guilty under lattor .".tseUnn unit's:; charged Untrofor.] 

[2 1 Jury returning verdict of not guilty on charges 
framed but finding accused guilty of offence triable by 
iu*ts'Sorr. — Conviction on such finding hold valid in 
absence of mirnamugn of justice. (Vol 15) 1928 Mad 
275 (275) : 29 Cri f> Jour 33 1# 

3. Special verdict. - |‘l] A t.pcoml verdict ia one 

where the jury merely state ; certain finds mi proved and 
leave it io tho Judge to draw the lend inference from 
them. (’93) 19 Bom 735 (736) fDU) * Hhi) 20 Horn 215 
(217) (DB). 

f2J A spoidal verdict is a IcmI v^rdiid- under the 
Code. (*90) *20 Bom 215 (217) (DU) * (Vol U) 1921 Cal' 
257 (28 f) : 25 Cri D Jour 817 (HI). 

[But Sfte' (T2) 13 Cri 1, Jour 586 (6*7, 588) (DU) 
(Mad). (Proper under bhiglnh Daw).] 

[8] A Judge isccvutined to the fiiflU pinillvuly shite<l 
in tho special verdict ami cannot himself supply any 
defect In tho statement. ( ; 9I) 1894 Ihit 710 (71,4). 

[4] If tho special verdict h ambiguous or incomplete 
tho Judge can question the jury uml< e H. 803 and have 
thoir verdict supplemented. (’06) 3 On It Jour 1 (3) : 3 
Bow Bur Kul 75 (W)) # 

4. Verdict arrived at by casting Iota. *.[!} The 
sworn statement of, a juror is not admissible for the 
purpo.;o of showing thnt a verdict was arrived at by 
easting lota though a verdict arrived at in that man- 
ner would not be legal. (M3) 14 Cri Fj Jour 392 (395) : 
40 Cal 693 (OB). 

Section 302 -Note l 

[1] When the jury difler, tho Judge should direct 
them under this section to re-cousl&er their verdict. 
(*$2) 8 Cal 739 (754) (DB). 

[2] The section does not apply to cases where the 

verdict has actually been delivered, (Vol 3) 1914 Low 
Bur 244 (245) ; 15 Cri h Jour 678 : 7 Low Bur Bui 
140 (DB) * (‘84) 10 Cal 140 (X44). (DB), , . . 
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Verdict to be given 308 . (1) Unless otherwise ordered by ibz Court, the jury shall return a 
on each charge. verdict on all the charges on which the accused is tried, and the Judge may 
t'o' l fun may qim ' as k them such questions as are necessary to ascertain what their verdict is. 

Questions and answers ( 2 ) Such questions and the answers to thorn shall be recorded. 

'o 'bs recorded. 

[1883— S. 30B ; 1872—5. 283.] 


Section 302 • — Note 1 (contn } 

[3] When directing the jury to re-con sider their ver- 
dict the Judge can give them fresh directions on matters 
of law. (’04) 1 Cri L Jour 265 (2GS) (DB) (Bom). 

[4] If the jury are unanimous, their verdict must be 
received unless it is contrary to law. (Vol 15) 1928 Cal 
228 (228) : 29 Cri L Jour 228 $ (’08) 3 Cri L Jour 1 

(3) : 3 Low Bur Bui 75 (FB). 

[5] In case of ambiguous verdict, the Judge should 
question the jury under S. BOB and clear up the matter 
and not direct a reconsideration of the verdict, (’06) 3 
Cri L Jour l t8 } 1) : £ Low Bur Bui 75 (FB). 

[3] The Judge can direct the jury ro reconsider the 
verdict if it is not in accordance with law or the jury 
have nor understood the case. (’80) 5 Cal 871 (873, S74) 
(DB). (Verdict not in accordance with law.) ® (’03) 30 
Cal 4S5 (4S7, 488), (Jury have not understood the case.) 
*5 (Vol 17) 3930 Cal 320 (320) : 57 Cal 61 : 81 Cri L 
Jour 761 (DB.) (Do). 

SECTION 303— SYNOPSIS. 

1. Verdict to be on all the charges, 

2. Form of verdict. 

3. “May ask them such questions as are neces- 

sary to ascertain what their verdict is.” 

4. Questions and answers to be recorded. 

5. Re-consideration of the verdict. 

1 Verdict to be on all the charges. — [1] Where 
there are several charges against an accused and evi- 
dence has been heard on all the charges, the jury 
should submit a verdict on all the charges. (Vol 26) 
1939 Cal 321 (323) : 40 Cri L Jour 649 (DB) * (Voll5) 
1928 Mad 207 (208) : 28 Cri L Jour 1007 (DB) * (Vol 
13) 1926 Nag 53 (54) : 26 Cri L Jour 1090. 

[2] Verdict silent on one of the charges — It does not 
operate as acquittal and retrial can be ordered on that 
charge. (Vol 11) 1924 Cal 809 (810, 811) : 25 Cri L 
Jour 1048 (DB). 

[3] Separate and distinct charges against two accused 
tried jointly — Single verdict of guilty by jury and con- 
viction by Judge — Case remanded for re-trial in appeal. 
(Vol 34) 1947 Bom 146 (148) (SB). 

2. Form of verdict — [1] The jury may give 
their verdict in any form and if it is not exhaustive, 
-Judge should put them questions to elicit complete find- 
ings. (’06) 3 Cri L Jour 1 (3) : 3 Low Bur Bui 75 (FB). 

[2] Trial for offence under S. 408, Penal Code— Gross 
sum misappropriated during one year and composed 
of three items — Proper verdict to be given is in respect 
of the ofience„under S. 408 and not in respect of each 
item. (Vol 17) 1980 Cal 717 (719) : 32 Cri L Jour 321 
(DB). 

3. “May ask them such questions as areneces- 
sary to ascertain what their verdict is.’* — [1] The 
Judge cannot make surmises or conjectures regarding 
the verdict of the jury. (Vol 23) 1936 Oudh 164 (165) : 
87 Cri L Jour 182 : 11 Luck 687. 

[2]. Beyond putting questions, the Judge has ( no 
jurisdiction to discuss the facts of the case with the 
jury. (Vol 22) 1935 All 1020 (1022): 36 Cri L Jour 1377. 

[8] A Judge can ask questions under this section 
where the jury did not return verdict on all the heads 
of charges or where it is not clear. (Vol 11) 1924 Cal 
47 (47) : 50 Cal 658 : 24 Cri L Jour 8'38 (DB), (Verdict 
not on all heads o£ charges.) (Vol 22) 1935 All 1020 


(1022) : 36 Cri L Jourt 1377. (Verdict noi dear.) (Vol 
IS) 1931 Cal 636 (636) : 33 Gri L Jour 29 (DB) (Do.) d< 
(’04) 1 Cri L Jour 331 (332) : 23 Bern 412 (DB) (Do.) 

(Vol 18) 1931 Mad 775 (776) : 55 Mad 21G : 82 Cri L 
Jour 1276 (DB) (Do.) 

[4] It i 3 competent to the Judge to ask questions so 
as to elicit a complete finding where the verdict does 
not exhaust the facts in issue. (’70) 14 Suth W B Cr 59 
(62) (DB), 

[5] A Judge can ask such questions as are necessary 
to ascertain verdict in particular cases. (Vol 21) 1934 
Cal 173 (174) : 61 Cai 256 : 85 Gri L Jour 496 (SB). 
(Offence under S. 304, Penal Code.) (’96) 20 Bom 215 
(217)(DB). (Verdict of guilty on charge of murder under 
grave and sudden provocation— Sufficiency of provocation 
can be ascertained by questions.) (*08) 7 Gri L Jour 
362 (365) (FB) (Cai) (Verdict of “guilty but not volun- 
tarily” of an offence under S. 326, Penal Code — Jury 
can be asked to explain the verdict as voluntariness of 
act is the ingredient of the o££ence.)>F(Yol 14) 1927 Bang 
68 (70):4 Piang 488 : 28 Cri L Jour 213 (FB). (Verdict 
of not guilty of culpable homicide — Jury must be 
questioned as to whether a minor offence had been 
committed.) * (Vol 23) 1936 Oudh 164 (165) : 11 Luck 
687 : 87 Cri L Jour 182 (Verdict of guilty of the 
offence of uttering forged notes— Jury should be asked 
whether knowledge ofitheir forged nature was present.) 
* (Vol 23) 1936 Cai 675 (676) : 38 Cri L lour 176 
(DB). (Trial under S. 366, Penal Code — Jury should be 
questioned as to their conclusions about the age of the 
girl maltreated.) 

[6] Where the verdict is clear, complete and 
unambiguous, the Judge is bound to accept the same. 
(’88) 9 Cal 53 (61) (DB) * (’07) 6 Cri L Jour 373 (373, 
374) : 30 Mad 469 (DB): 

[7] If the Judge disagrees with the verdict of the 

jury, he must make a reference to the High Court under 
S. 307, (Vol 22) 1935 All 1020 (1022) : 36 Cri L Jour 
1377 * (Vol 1) 1914 Low Bur 244 (245) : 7 Low Bur 
Bui 140 : 15 Cri L Jour 678 (DB) ® (Vol 21) 1934 Cal 
173 (174) : 61 Cal 256 : 35 Cri L Jour 496 (SB) * (Vol 

18) 1981 Mad 775 (776) : 55 Mad 256 : 32 Cri L 

Jour 1276 (DB). 

[8] A Judge cannot ask the jury the reasons of their 

verdict. (Vol 22) 1935 All 1020 (1022) : 36 Cri L Jour 
1877 » (Vol 34) 1947 AH 99 (103) » (Vol 15) 1928 Cal 
228 (228) : 29 Cri L Jour 228 (DB)*(Vol. 17) 1930 Pat 

208 (208) : 31 Cri L Jour 54 * (Vol 15) 192S Pat 203 

(205) : 7 Pat 55 : 29 Cri L Jour 466 (DB) « (Vol 18) 
1931 Mad 775 (776) : 55 Mad 256 : 32 Cri L Jour 
1276 (DB) * (Vol 18) 1931 Cal 686 (636) : 33 Cri L 
Jour 29 (DB) * (Vol 7) 1920 Mad 170 (170, 171) : 43 
Mad 744 : 21 Cri L Jour 466 (DB)*(Vol 10) 1923 Pat 
474 (474) : 26 Cri L Jour 856 (DB). 

[9] Jury unable to give reasons for their verdict ■ — 
Held, it does not show that they had bo reasons for 
it. (Vol 12) 1925 Cal 525 (529,. 530) ; 26 Cri L Jour 
805 (DB). 

4. Questions and answers to be recorded. — [1] 
A Judge who does not record the questions put to the 
jury and their answers thereto does not comply with 
this section. (’82) 8 Cal 739(754) (DB). (Substance of the 
result of questioning is not sufficient.) 6E» (’ll) 12 Cri 
L Jour 140 (141) (DB) (Mad). (Do.) * (Vol 13) 1926 Nag 
53 (54) : 26 Cri L Jour 1090. (Do.) • 
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304* When by accident or mistake a wrong verdict is delivered, the jury may, h 

Amending verdict, immediately after it is recorded, amend the verdict, and it shall si 

ultimately amended. 

[1982— S. 804.] 

305. (l) When in a case tried before a High Court the jury are unanimous in their < 

4 Verdict in Sigh Court or when as many as sis are of one opinion and the Judge agrees wit 

wh en to ‘prevail. the Judge shall give judgment in accordance with such opinion. 

(2) When in any such case the jury are satisfied that they will not be unanimous, 
of them are of one opinion, the foreman shall so inform the Judge. 

Discharge of jury m (3) If the Judge disagrees with the majority, he shall at once dij 
other cases , the jury. 

(4) If there are not so many as sis who agree in opinion, the Judge shall, after the It 
such time as he thinks reasonable, discharge the jury. 

[1882 — S. 805.] 


Section 303 — Note 4 (contd.) 

[2] The record of questions and answers should be 
immediately read over to the jury and this should 
always be done. (Vol 18) 1931 Cal 345 (348) : 58 Cal 
1188 : 32 Cri L Jour 59S (DB). 

[3] The omission to record the verdict of the jury in the 
terms prescribed by the Code is not such an irregula- 
rity as requires the trial to be quashed, (’71) 15 Suth W 
R Cr 11 (14) (DB). 

5. Re-consideration of the verdict — [1] Where 
the jury have delivered a clear and legal verdict, the 
Judge cannot ask them, to reconsider their verdict. (Yol 
1) 1914 Low Bur 244 (245) : 7 Low Bur Bui 140 : 15 
Cri L Jour 678 (DB) * (Yol 1) 1914 Mad 319 (322): 36 
Mad 585 : 15 Cri L Jour 197 (DB) © (Yol 18) 1931 
Mad 775 (776, 777) ; 55 Mad 256 : 32 Cri L Jour 1276 
(DB) © (Yol 22) 1935 All 1020 (1022) : 36 Cri L Jour 
1377. 

[2] A verdict which is not a legal one or is silent on 
a particular part of the case, can be sent back for 
reconsideration. (1864) 1 Suth W B Cr 50 (50, 51), (No 
legal verdict). * (Yol 14) 1927 All 721 (723) : 50 All 
365 : 28 Cri L Jour 950. (Silent on particular part of 
the case.) 

[3] In case of inconsistent verdict, the Judge can 
make a further charge to the Jury. (Yol 29) 1942 Pat 
446 (448) s 21 Pat 138 : 43 Cri L Jour 205 (DB)S(Vol 20) 
1933 Cal 640 (640, 641) : 60 Cal 729 : 34 Cri L Jour 
1084 (DB), . 

[4] Murder trial — On failure by Jury to intimate 
under what part of S. 304, Penal Code, their verdict 
falls the Judge should send them back for reconsidera- 
tion. (Yol 14) 1927 Bang 68 (70) : 4 Bang 488 : 28 
Cri L Jour 213 (FB). 

[5] Jury got confused — Bemarks of Judge not under- 
stood — Direction to reconsider verdict, held; was proper, 
(’94) 2 Weir 514 (514). 

Section 304 — Note 1 

[1] Where the verdict is erroneous by reason of the 
jury having misunderstood the law, it can be corrected 
only under S. 307 by a reference to the High Court 
and not under this section. (’04) 1 Gri L Jour 331 
(382) : 28 Bom 412 (DB) © (Yol 18) 1931 Mad 775 (77 6): 
55 Mad 256 : 32 Cri L Jour 1276 (DB). 

[2] The jury cannot review their former verdict or 
amend it unless by mistake or accident a J wrong 
verdict had' been delivered. (’98) 1898 Bat 982 (988) 
(DB) © (’12) 13 Cri L Jour 285 (285) (DB) (Mad). 

[See however (1864) 1 Suth W R Cr 50 (50, 51).] 

/ [3] The Judge will not be acting wrongly in asking 

tie jury to re-consider their verdict where it is absurd 


or confused or not clear and definite. (Yol 29) U 
446 (44S) : 21 Pat 138 : 43 Cri L Jour 205 
(Yol 17) 1930 Cal 320 (320) : 57 Cal 61 : 81 Cri 
761 (DB) © (Yol 21) 1984 Oudh 34 (35) © (Volt 
Cal 118 (118, 119) : 58 Cal 1335 : 33 Cri L Jc 
PB). 

[4] Judge presenting case to jury before defen 
deuce — Jury returning verdict of guilty — On 
evidence being taken jury submitted a fresh ver. 
Held, second verdict was nullity, and judgment t 
was without jurisdiction. (Vol 11) 1924 Lah 17 (2 
4 Lah 382 : 25 Cri L Jour 377. 

[5] Even after formal delivery of verdict, the 
should allow jury to say, if they wish it, what thi 
in mind to complete the verdict. (’03) 30 Cal 485 
488) (DB). 

[6] Wrong verdict can be amended before the 
have left the Court. (’12) 18 Cri L Jour 815 (817): 
Pun Re No. 6 Cr (FB) © (Yol 18) 1931 Cal 345 
349) : 58 Cal 1188 : 32 Cri L Jour 598 (DB). 

[7] The Court will refuse to set aside the v 
when it is learnt some days after that the verdict 
the unanimous verdict of the jury. (’12) 13 Cri L 
815 (821) : 1913 Pun Be No. 6 Cr (FB). 

[8] Where there is some uncertainty in the mir 
the jury, there could be no verdict formally rec< 
until the last of the questions asked by the Judg 
been answered. (’74) 21 Suth W E Cr 1 (2) (DB). 

[9] An amendment of the chargo under S. 22 r . 
be made at any time till the final verdict of the ju 
returned. (’84) 8 Bom 200 (211, 212) (SB). 


Section 305 — Note 1 

[1] Where the jury returns a unanimous verdict 
Judge must pass judgment in accordance with it, ’ 
ther or not he agrees with the opinion of the j 
(Yol 2) 1915 Low Bur 39 (41) : 8 Low Bur Bui 274 
Cri L Jour 676 (DB). 

[2] Judge when agrees with the majority verdic 
the jury, must pass judgment accordingly. (Yol 2) 1 
Cal 773 (784) : 16 Cri L Jour 561 (FB). 

[See however (Vol 22) 1935 Sind 189 (189) : 36 
L Jour 1359 (DB).] 

[3] When the Judge disagrees with the opinion 
the majority of the jury under sub-s. (3), it is compel 
to him to express his view as to the innocence or g 
of the accused. (Yol 22) 1935 Sind 189 (191) : 36 Cr 
Jour 1359 (DB). 

M Verdict of ‘not guilty’ by jury — Judge accept 
it “as it is purely on question of fact”— Judge cannot 
said to have agreed with verdict. (Vol 34) 1947 Bom 
(42) (SB). ' 
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306. (1) When in a case tried before the Court of Session the Judge does not think it neees- 
Yerdict in Court of Session sary to express disagreement with the verdict of the jurors or of a 

when to prevail, majority of the jurors, he shall give judgment accordingly, 

r k / If the accused is acquitted, the Judge shall record judgment of acquittal. If the accused 
is convicted, the Judge shall, a [unless he proceeds in accordance with the previsions of section 562,3 
pass sentence on him according to law. 

[1882 — S. 306 ; 1872 — S. 263 ; 1861 — S. 3S0.] 

[a] Inserted by the Code of Criminal Procedure (Amendment) Act, 1923 (18 [XYXII] of 1923), S. SO. 

307. ( 1) If in any such case the Judge disagrees with the verdict of the jurors, or of a 
Procedure where Sessions majority of the jurors, on all or any of the charges on which a [any 

Judge disagrees with verdict, accused person] has been tried, and is clearly of opinion that it is neces- 
sary for the ends of justice to submit the case °[in respect of such accused person] to the High Court, 
he shall submit the case accordingly, recording the grounds of his opinion, and, when the verdict 
is one of acquittal, stating the offence which he considers to have been committed, b [and in such 
case, if the accused is further charged under the provisions of section 310, shall proceed to try him 
on such charge as if such verdict had been one of conviction.] 


SECTION 306 — SYNOPSIS. 

1. Verdict to prevail where Judge does not dis- 

agree with it. 

2. Judgment to be according to the verdict. 

3. Sentence to be according to law. 

1. Verdict to prevail where Judge does not 
disagree with it. — [1] The Judge must under this 
section and the nest, make up his mind whether he 
agrees or disagrees with the verdict. (Yol 19) 1932 Lah 
346 (348) : 13 Lah 573 : 33 Cri h Jour 220 (DB). 

[2] The duty of deciding whether the verdict is to be 
accepted or not lies upon the Judge alone. (Vol 24) 1937 
Cal 540 (541) :ILR (1987) 2 Cal 694 : 88 Cri L Jour 
107*5 (DB). 

[3] In making a reference, the Judge must be of 
opinion that it is necessary in the ends of justice to sub- 
mit the case to the High Court. (Yol 24) 1937 Cai 540 
(541) :ILR (1937) 2 Cal 694 : 38 Cri L Jour 1075 
(DB) « (Vol 16) 1929 Cal 415 (416) : 56 Cal 473 : 30 
Cri L Jour 1036 (DB) « (Vol 16) 1929 Pat 313 (314) ; 
S Pat 344 : 30 Cri L Jour 721 (DB). 

[4] Where the Judge disagrees with the verdict, but 
does not think necessary to express it, he shall accept 
the verdict. (Yol 24) 1937 All 195 (196) : I L R (1937) 
All 419 ; 38 Cri L Jour 465 (DB) « (Yol 24) 1937 Cal 
540 (542) : I L R (1937) 2 Cal 694 : 38 Cri L Jour 
1075 (DB) * (Yol 22) 1935 Bom 165 (166) ; 37 Cri L 
Jour 26 (DB). 

[5] Where the Sessions Judge does not think it 
necessary to express disagreement, he should not ad- 
vertise the fact. (Yol 24) 1937 Cal 540 (542) : I L R 
(1937) 2 Cal 694 : 38 Cri L Jour 1075 (DB) ¥ (Yol 16) 
1929 Cal 415 (415) : 56 Cal 473 : 30 Cri L Jour 1036 
(DB). (See observations of Rankin C. J.) . 

[6] The Sessions Judge cannot record evidence in the 
absence of the jury and rely on it for determining whe- 
ther or not he should disagree with the verdict. (’06) 8 
Cri L Jour 42 (43) (DB) (Bom). 

[7] Where the verdict entirely depends on oral evi- 
dence, weight should be attached to the verdict of the 
jury. (Vol 20) 1933 Pat 273 (273) : 34 Cri L Jour 781 
(DB). 

[8] Where the verdict is clearly against tbe trend of 
the charge, the Judge should state his reasons for ac- 
cepting the verdict. (’87) 1937 Mad W N 787 (738). 

2. Judgment to be according to the verdict. — 

[1] Where the Sessions Judge has once accepted the 
verdict and postponed the case for passing sentence he 
cannot reconsider his order and refer the case to the 
High Court under S. 307. (1900) 4 Cal W N 683 (683) 
(DB). 


[2] If the J udge disagrees with the verdict he must 
proceed under S. 307, and cannot treat the verdict as 
the opinion of the assessors and record a finding in 
opposition to that verdict where a charge triable with 
assessors is tried by jury. (’01) 25 Bom 680 (682) (FB)^» 
(’98) 25 Cal 555 (557) (DB). 

3. Sentence to be* according to law. — [1] Having 
accepted the verdict the Judge must pass sentence ac- 
cording to law as if he had agreed with the verdict even 
though he had personally doubted the propriety of the 
verdict. (Vol 26) 1939 Cal 610 (612):40 Cri L Jour 880 
(DB) ¥ (Yol 16) 1929 Pat 313 (316) : 8 Pat 344 : 30 Cri 
L Jour 721 (DB). 

[2] The sentence must be suitable to the offence of 
which the accused is found guilty though the Judge 
thinks a graver offence has been committed. (’17) 21 
Cal W N cxxxix (cxxxix). 

[3] Certain persons charged under Ss. 149 and 302, 
Penal Code — Impossible to say who struck the fatal 
blow—Absence of a case for capital sentence cannot be 
assumed. (Yol 16) 1929 All 160 (161) : 30 Cri L Jour 
559 (DB). 

SECTION 307 — SYNOPSIS. 

1. Scope and object. 

2. Who can refer. 

3. “Disagrees with the verdict,” 

4. “Is clearly of opinion that it is necessary for 
the ends of justice.’’ 

5. “Submit the case,” 

6. “In respect of such accused person.” 

7. Grpunds of opinion to-be recorded. 

8. Reference against verdict of acquittal, 

9. Bail pending reference to High Court. 

10. Powers of the High Court under this section. 

11. “After giving due weight to the opinions of the 
Sessions Judge and the jury.” 

12. Power of High Court to order re-trial or order 
additional evidence to be taken, 

13. Verdict of jury in cases not triable by jury 
Applicability of this section, 

14. Acquit or convict of any offence, etc. 

15. Notice of reference. * 

16. Difference between Judges hearing reference — 
Procedure, 

17. Appeal. 

1, Scope and object. — [1] In making a reference 
to the High Court under this section the Judge must 
clearly feel that it is necessary for the ends of justice, 
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(2) Whenever the Judge submits a case under this section, he shall not record judgmen 
acquittal or of conviction on any of the charges on which a [sueh accused] has been tried, bu 
may either remand “isucL accused] io custody or admit him to hail. 

(3) In dealing with the case so submitted the High Court may exercise any of the per* 
which it nwy exercise on an appeal, and subject thereto it shall, after considering the entire evids 
and attar giving due weight io the opinions of the Sessions Judge and the jury, acquit or con 
3 [such accused] of any offence of which the jury could have convicted him upon the charge frai 
and placed before if; and, if it convicts him, may pass such sentence as might have been passec 
the Court of Session. 

[188:2 — S. 307 ; 1872 — 8. 268, paras, 5, 6.] 

[a] Substituted by the Code of Criminal Procedure (Amendment) Act, 1923 (18 [XVIII] of 1923), S. 81 
“the accused’*, [b] Inserted, ibid. 


Section 307 — Note 1 (contd.) 

(Vo l 27) 19-10 Nag 17 (26) : 41 Cri L Jour 289 : I L R 
(1940) Nag 394 (EB) © (Vol *24) 1937 Cal 540 (54I):38 
Cri L Jour 1075 : I L R (1937) 2 Cai 694 (DB) © (’04) 
1 Cri L Jour 743 (744) (DB) (Bom) * (Vol 16) 1929 All 
338 (383) : 30 Cri L Jour 1078 (DB)©(Vol 20) 1983 Cal 
472 (474) : 34 Cri L Jour 9C5 (DB). 

[2] Where a reference is made under this section the 
same is not rendered incompetent by the Judge’s mis- 
direction to Jury. (’43) ILR (1943) 1 Cal 417 (421)(DB). 

[3] The Judge must first make up his mind whether 
he agrees or disagrees and in the latter ease, he must 
form an opinion whether in the interest of justice it is 
necessary to submit the case totheliigh Court. (Vol 19) 
1932 Lah 345 (848): 13 Lah 573: 33 Cri L Jour 220 (DB) 

[4] The reference is no longer a matter of discretion, 
but is one of obligation once the Judge disagrees and 
has formed an opinion that reference is necessary. (Vol 
30) 1943 Bom 74 (76) : 44 Cri L Jour 411 (DB) © (Vol 
27) 1940 Nag 17 (26) : 41 Cri L Jour 289:1 L R (1940) 
Nag 394 (PB) * (Vol 18) 1931 Cai 15 (17):57 Cal 1183: 
32 Cri L Jour 452 (DB) © (Vol 16) 1929 Cal 415 (416): 
56 Cal 473 : 30 Cri L Jour 1036 (DB). 

[5] The object of the section is to safeguard against 
possible miscarriage of justice. (’87) 9 All 420 (425) 
(DB)©(Vol IS) 1931 Cal 15 (17) : 57 Cal 1188 .* 32 Cri 
L Jour 452 (DB) © (Vol 21) 1934 Cal ‘847 (849) ; 62 Cal 
337 : 86 Cri L Jour 358 (DB). 

[6] Judge either not disagreeing or definitely of 
opinion that reference is not necessary — He cannot 
submit the case to High Court. (Vol 15) 1928 Pat 120 
(123, 124) : 6 Pat 817 : 29 Cri L Jour 81 (DB) © (Vol 
13) 1926 Cai 728 (729) : 27 Cri L Jour 898 (DB) © 
(Vol 2) 1915 Cal 292 (294) : 41 Cal 662 : 15 Cri L Jour 
155 (DB). 

[7] Where a reference is made when the Judge was 
neither bound nor entitled, the High Court will not act 
•on it or interfere with the verdict. (Vol 10) 1923 Cal 453 
(455) : 50 Cal 41 ; 24 Cri L Jour 763 (DB). 

[8] Where bo reference is made by the Sessions 
Judge under, this section, the High Court cannot inter- 
fere with the verdict of the jury. (Vol 15) 1928 Pat 120 
(123, 124) : 6 Pat 817:29 Cri L Jour 81 (DB)©(Vol 13) 
1926 Cal 728 (729, 730) : 27 Cri L Jour 398 (DB) © 
(*09) 9 Cri I i Jour 93 (93, 94) (DB) (Mad) ©(’91) 14 Mad 
36 (37) (DB). 

[9] Even in the absence of reference, the High Court 
can interfere on appeal or in revision with an erroneous 
verdict of the jury due to misdirection by the Judge or 
mis understanding of the law. (Vol ' 24 ) 1937 Pat 440 
(448) : ,3$ CriL Jour 919 : 16 Pat 418 (DB). 

[101 The High' Court cannot direct the Judge to make 
a reference. (Vol 24) 1937 Cal 540 (541) : 38 Cri L J 
1075; ILR (1937) 2 Cal 6?4 (D B) © (Vol 24) 1937 Pat 
440 (443): 38 Cri LJour 919: 16 fat 413(DB)©(Vol 15} 
,flal ,444 (445 t :,446): .2,9 Cri L, Jour 819 (D B)« 
;tfB^:^.(V6U2);i925 Cal ,795 (79 6) : 26 Cri L Jour 


[11] Verdict clear and unambiguous— Judge disagre 
can only act under this but shall not re-charge 
Jury to return a fresh verdict. (Vol 22) 1935 All 1 
(1022) : 86 Cri L Jour 1377. 

[12] Jury returning an unreasonable verdict cai 
re-charged and asked to return proper verdict by 
J udge who need not make reference to the High Co 
(Vol 29) 1942 Pat 446 (448) : 21 Pat IBS : 43 Cr 
Jour 205 (D B). 

[13] There can be no reference under this sec 
when the charge is not supported by any evide; 
(Vol 32) 1945 Oudh 48 (50, 51) : 47 Cri L Jour 66 (I 
© (Vol 28) 1941 Mad 763 (763) : 43 Cri L Jour 
(D B). 

2. Who can refer. — [1] A reference under 'i 
section made by a Judge who held the trial, but who, 
the time of the reference, had ceased to be a Judg< 
not invalid. (’05) 2 Cri L Jour 386 (387) (D B) (Cal). 

[2] A Judge of the Court of Judicial Commissior 
Sind holding a Sessions trial by jury has mo power to m, 
a reference under this section. (Vol 26) 1939 Sind ! 
(218) : 41 Cri L Jour 2S : I L R (1940) Kar 249 (D 
© (Vol 15) 1928 Sind 149 (152, 157, 161) : 22 S(nd ] 
349 : 29 Cri L Jour 945 (E B). 

[But see (Vol 8) 1921 Sind 145 (146) : 26 Cri L J 
609 : 16 Sind L R 143 (D B)J 

3. “Disagrees with the verdict.’* — [1] 7 
necessity of submitting the case to the High Co 
depends upon the gravity of the offence,, and its pre 
lence and other considerations of a similar nature 
not merely because of disagreement. (Vol 20) 1933 
404 (405) : 34 Cri L Jour 608 (D B). 

[See however (Vol 24) 1937 Pat 440 (443): 38 
L Jour 919 : 16 Pat 413 (D B). (There is no disagi 
ment unless a reference is necessitated.) © (Vol 19) 15 
Pat 246 (247): 11 Pat 669: 33 Cri L Jour 877 (DB).(I 
©(Vol 16) 1929 Cal 415 (416): 56 Cal 473: 30 Cri LJ< 
1036 (DB). (Do.)*(Vol 12) 1925 Cal 795 (795) : 26 C i 
Jour 1006 (D B). (Do).] 

[2] The section requires that the Judge must 3 
only disagree, but must think it necessary to expr 
disagreement. (Vol 24) 1937 Cal 540(541,542) ;$8Ct 
Jour 1075 : 1 L R (1937) 2 Cal 694 (D B). 

[3] In a case where the Judge is not satisfied with i 
verdict but refrains from expressing disagreement as 
thinks that the High Court will not interfere he does i 
act irregularly. (Vol 24) 1937 Cal 540 (541, 542) : 
Cri L Jour 1075 : I L R (1937) 2 Cal 694 (D B). 

[4] Sections 298 and 299 show -that the Judge 

entitled to disagree only when he considers • that 
reasonable jury would have reached the conclusion 
question. (Vol 27) 1940 Nag 17 (25) : 41 Cri L Jour 2 
: ILB (1940) Nag 394 (FB), (Per Niyogi and Bose, JJ., 
Order of Reference). < 1 > . 

[5] The disagreement contemplated by the section 
with the verdict and not merely with the, grounds < 
which the verdict was given. (Vol 20)1934 Cal 404 (40i 
34 Cri L Jour 608 (D B), 
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[8] Jury returning verdict of guilty — Judge distinctly 
of opinion shat benefit of doubt should be given to accused 
— There is sufficient disagreement to make a reference. 
r r C : 24) 1987 All 195 (196) : 38 Cri L Jour 465 : I L R 
aiui9{d b). 

[7j Judge directing that if verdict of guilty on major 
r Hence such a verdict may be given in respect of minor 
o lienee — Verdict of not guilty returned — Judge of 
opinion that accused guilty of minor offence — There is 
disagreement to make a reference. (Voi 1(5) 1929 Nag 
114 (115) : 30 Cri L Jour 793 * (Voi 10) 1923 Cal 108 
;110) : 24 Cri Jour 674 (DB) £ (’0s) 8 Cri L Jour 143 
(144) (D B) (Bom). 

[8] Charge under S. 326, I. P. C. read with S. 149- 
Verdict of not guilty in respect of rioting — Judge 
accepting the verdict cannot he said to have disagreed 
with the ^erdiet in respect of S. 826. (Voi 2) 1915 Cal 
292 (294) : 41 Cal 66 2:15 Cri L Jour 155 (D B). 

[9] Judge having once accepted the verdict cannot 
onange his mind at the time of passing sentence and 
disagree. (1900) 4 Cal W N 683 (683) (D B). 

4. “Is clearly of opinion that it is necessary for 
the ends of justice.’" — [1] The Judge’s power to 
refer is not limited to eases where the verdict is per- 
verse or manifestly wrong but extends to cases where 
ends of justice require it. (Voi 19) 1932 Lab 345 (348) : 
13 Lab 573 : 33 Cri L Jour 220 (D B) * (Voi 19) 1932 
Pat 246 (247) : 11 Pat 669 : 33 Cri L Jour $77 {D B) * 
(Voi 24) 1937 Pat 440 (442) : 38 Cri L Jour 919: 16 Pat 
413 (D B) £ (Voi 6) 1919 Cal 536 (536) : 19 Cri L Jour 
830 (D B) £ (Voi 13) 1926 Cal 1107 (1103) : 27 Cri Xj 
J our 1402 (D B) £ (Voi 24) 1937 Nag 50 (52) : 38 Cri L 
Jour 830 : I L E (1937) Nag 277 (D B). 

[But see (Voi 15) 1928 Mad 1186 (1190): 51 Mad 956: 
30 Cri L Jour 317 (F B) £ (Voi 27) 1940 Nag 17 (26): 
41 Cri L Jour 289: I L R (1940) Nag 394 (F B)£(Vol 1) 
1914 Cal 65 (69): 14 Cri L Jour 660 (664) : 41 Cal 621 
(D B) £ (Voi 23) 1936 Cal 451 (451) : 38 Cri L Jour 174 
(DB).] 

[2] The Judge should always make a reference 
where the verdict is perverse or unreasonable or not 
supported by evidence. (Voi 30) 1943 Bom 74 (76) : 44 
Cri L Jour 411 (X) B) £ (Voi 13) 1926 Mad 370 (370) : 
27 Cri L Jour 176 (D B) £ (Voi 18) 1931 Cal 15 (17)': 
57 Cal 1183 : 32 Cri L Jour 452 (D B)£(Vol 17) 1930 
Pat 174 (175) : 30 Cri L Jour 1114£(Voll8) 1931 Mad 
775 (776) : 55 Mad 256 : 32 Cri L Jour 1276 (D B). 

[8] No reference should be made if the verdict is 
warranted by the evidence or is reasonable. (’03) 7 Cal 
W N 135 (140) (D B). (Verdict warranted by evidence. )£ 
(’96) 20 Bom 215 (218) (D B). (Verdict reasonable.) 

[4] The trial Judge should appreciate the evidence 
tnd form his own opinion whether it is necessary for the 
aids of justice to make a reference. (Voi 21) 1984 Cal 
347 (849) : 62 Cal 337 : 36 Cri L Jour 358 (D B). 

[5] Same persons sitting as jurors and assessors — 
Seasons given by them as assessors should not be used 
»g call the verdict given by them as jurors perverse. (’29) 
1929 Mad W N 281 (281) (F B). 

[6] Judge and jury differing on the offence of which 
the accused was guilty — Punishment in both cases the 
3ame— Held, reference was not necessary. (Voi 27) 1940 
Nag 17 (25) : 41 Cri L Jour 289 : IhR (1940) Nag 894 
(F B) £ (Voi 24) 1987 Bom 60 (61) : 88 Cri L Jour 327 
D B). 

5. “Submit the case,” — [1] A submission must 
be of the whole case against the particular accused and 
not merely of those charges on which the Judge 
disagrees. (Voi 81) 1944 Cal 306 (307) : 46 Cri L Jour 
220 (D B) £ (Voi 20) 1933 Cal 665 (666, 667) : 84 Cri L 
Jour 918 (S B) £ (Voi 15) 1928 Pat 596 (596) : 30 
Cri L Jour 390 (D B) £ (Voi 17) 1930 All 489 (489);52 


All SSI : 32 Cri L Jour 81 {D B) £ (Voi 19) 1932 Pat 
156 (157) : 11 Pat 395 : 33 Cri L Jour 505 (D B).. 

[2] The Judge should not divide the verdict of 
the jury, accept a part and make a submission with 
reference to the other part. (VolilO) 1923 Cal 453 (456): 
50 Cal 41 : 24 Cri L Jour 763 (D Bj£ (Voi 22) 1935 Pat 
357 (357) : 85 Cri L Jour 850 : 14 Pat 717 (D B)£ (Voi 
34) 1947 AH 99 (100) (D B). 

6. “In respect of such accused person.” — [1] 
Several accused — Judge disagreeing with the verdict in 
respect of all except one — The whole ease need not be 
referred — Accused in respect of whom he agrees can be 
convicted or acquitted as The case may be. (Voi 31) 194 * 
Cai 306 (307) : 46 Cri L Jour 220 (D B)£ (Voi 25) 1938 
Mad 6S6 (686, 6S7) : 39 Cri L Jour 864 (D B) £ (Voi 2) 
1915 Cal 731 (731, 732) : 16 Cri L Jour 321 : 42 Cal 
7S9 (D B). 

7. Grounds of opinion to be recorded. — [1] If 
the Judge does not record his opinion, it is not possible 
for the High Court to pass orders on the reference. (Voi 
S) 1921 Cal 252 (253) : 28 Cri L Jour 244£(’04) 1 Cri L 
Jour 743 (744) (D B) (Bom). 

[2] The letter of reference should state the case, the 
verdict and concisely the ground upon which the Judge 
differs from the jury and considers it necessary to 
submit the case. (Voi 18) 1931 Cal 15 (16, 17) : 57 Cal 
1183 : 32 Cri L Jour 452 (D B) £ (’05) 9 Cal W N Ixvi 
(Ixvi) (D B) £ l Voi 16) 1929 Pat 16 (16, 18) : 80 Cri b 
Jour 210 (D B) £ (’08) 7 Cri L Jour 192 (193) (X) B) 
(Bom). 

[3] The letter of reference should be complete and the 
High Court should not be required to refer to the order 
sheet in order to gather the particulars. (Voi 8) 1921 Cal 
252 (253) : 23 Cri L Jour 244 (D B). 

[4] The referring order should be In the nature of a 
judgment. (Voi 15) 1928 All 622 (623, 624): 50 Ail 540: 
29 Cri L Jour 842 (D B). 

[5] Merely repeating remarks made in the charge to 
the jury and adding vaguely that for these reasons the 
reference is made are not sufficient. (’04) 1 Cri L Jour 
586 (586) (D B) (Bom). 

[6] The Judge should state exactly what material 
portion of the evidence he believes to be true and his 
reasons for arriving at his conclusions. (’03) 7 Cri B Jour 
192 (193) (D B) (Bom) £ (’03) 7 Cal W N 845 (347) 
(D B) £ (Voi 9) 1922 Pat 348 (350) : 23 Cri B Jour 421 
(D B) £ (Voi 16) 1929 Pat 16 (17) : 30 Cri L Jour 210 
(D B). 

[7] The High Court should not be asked to consider 
the case on matters not placed before the jury. (’99) 27 
Cal 295 (304) (D B). 

[8] Where a reference shows that the Judge’s opinion 
is that the verdict is perverse, but this is not clearly 
stated, it will be presumed that reference has been made 

, on that ground. (Voi 16) 1929 Oudh 280 (281): 30 Cri B 
Jour 570 (D B) £ (Voi 15) 1928 Mad 1186 (1190) : 51 
Mad 956 : 30 Cri L Jonr 317 (F B). 

[9] The Judge should not make unsupported reflec- 
tions on the conduct of the juror. (Voi 11) 1924 Cal 323 
(326) : 51 Cal 418 : 25 Cri L Jour 776 (D B) £ (Voi 11) 
1924 Cal 321 (322) : 51 Cal 347 : 25 Cri L Jour 758 
(D B). 

8. Reference against verdict of acquittal. — [1] 
Where the Judge disagrees with a verdict of acquittal 
he should in his letter of reference state the offence 
which he considers to have been committed by the 
accused. (Voi 20) 1933 Cal 404 (406): 34 Cri B Jour 608 
(D B). (Omission to state offence does not entail rejection 
of reference.) £ (’78) 3 Cal 623 (624, 625) (D B) £ (Voi 
8) 1921 Cal 252 (253) : 23 Cri B Jour 244 (D B). 

[2] Where the verdict of the jury is one of acquittal 
there is a much greater onus on the J udge to satisfy the 
High Court as to the necessity of interference than in 

362 & 368 A. M. 
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eases of a verdict of guilty. (vol 23) 1936 Cal £07 (40S): 
37 Cri L Jour 214C (D B;. 

[3] Unless the verdict of acquittal is manifestly wrong 
or perverse or unreasonable the J udge is not entitled to 
submit the case to the High Court. (’87) 88 Cri L Jour 
758 (758) (D B) (Cal). 

[4] A submission on a pure question of fact is not 
permissible where the verdict is one of acquittal. (Yol 
23) 1936 Cal 407 (408) : 37 Cri L Jour 1149 (D B). 

9. Bail pending reference to High Court. — [1] 
Pending reference on a verdict of guilty the accused 
should not be let out on bail, (Yol 22) 1935 Cal 407 
(412) : 62 Cal 900 : 36 Cri L Jour 944 (S B). (Charge of 
murder.) 

[See however (Vol 28) 1941 Mad 768 (764):43 Cri L 
Joue 106 (D B).j 

10. Powers of the High Court under this sec- 
tion. — [1] The words “subject thereto” do not 
restrict the power of the High Court to go into the 
questions of law alone but clothes the High Court with 
all the powers as regards procedure. (Yol 27) 1940 
Nag 17 (28) : 41 Cri L Jour 289 : I L R (1940) Nag 
394 (F B) © (Yol 27) 1940 Pat 513 (514) ; 41 Cri L 
Jour 457 (DB) © (Vol 25) 19BS All 227 (229) : 39 Cri 
L Jour 559 : X L R (1938) Ah 483 (DB) * (Yol 9) 1922 
Bom 368 (369) : 25 Cri L Jour 315 : 47 Bom 31 (DB) 
© (Vol 15) 1928 All 207 (210) : 50 All 625 : 29 Cri L 
Jour 353 (FB) © (Yol 20) 1933 Cal 47 (48) : 60 Cal 427: 
34 Cri L Jour 164 (DB). 

[2] The following are the views on the question as 
to the extent of the High Court’s power of interference 
on matters of fact : 

(a) Verdict of the jury should not be touched except 

under strong circumstances. (’87) 9 All 420 (425) (D B) 
© (Vol 23) 1986 Cal 451 (451) : 38 Cri L Jour 174 
(DB) © (Yol 20} 1938 Cal 665 (668) : 34 Cri L Jour 

918 (SB) © (Yol 15) 1928 Pat 120 (124) : 6 Pat 817 : 

29 Cri L Jour 81 (DB). 

(b) Two views possible on evidence — Jury taking 

one view — High Court should not interfere though it 
takes a -contrary view. (Vol 33) 1946 Bom 24 (251: 47 Cri 
h Jour 494 (DB) © (’44) 25 Pat L Tim 141 (143, 144) 

(DB) * (Yol 11) 1924 Cal 317 (320) : 24 Cri L Jour 

897 (DB) © (Yol 11) 1924 All 411 (411) : 46 All 265 : 
25 Cri L Jour 981 (DB) * (’32) 33 Cri L Jour 745 
(745) (DB) (Bom)® (Yol 11) 1924 Cal 449 (451) : 51 Cal 
271 : 25 Cri L Jour 773 (DB) © (Yol 16) 1929 Pat 318 
(314) : 8 Pat 344 : 30 Cri L Jour 721 (DB) © (Yol 34) 
1947 All 99 (103) (DB). 

(c) The High Court cannot interfere unless the 
verdict is perverse or manifestly wrong or unreason- 
able or contrary to evidence or not supported by any 
evidence. (Yol S3) 1946 Bom 24 (25) : 47 Cri L Jour 
494 (DB) * (Yol 27) 1940 Mad 509 (5C9) : 41 Cri L „ 
Jour 581 (DB). (Perverse verdict.) ©(Yol 15) 1928 Mad 
1186 (1190) :51 Mad 956 : 30 Cri L Jour 317 (FB). (Do.)® 
(Yol 16) 1929 Nag 36 (37) : 29 CrL J 963. (Do.)® Yol 11) 
1924 All 411 (412) : 46 All 265 : 25 Cri L Jour 981 
(DB). (Do.) ® (Yol 20) 1983 Oudh 181 (181, 182) : 8 Luck 
439 : 34 Cri L Jour 795 (DB), (Do.) ® (Yol 19) 1932 
Cal 656 (658): 33 Cri L Jour 593 (EB). (Do.) ® (Yol 32) 
1945 Bom 277 (280) : 46 Cri L Jour 635 (FB). (Ver- 
dict manifestly wrong.) ® (Yol 25) 1938 Cal 295 (296) : 
39 Cri D Jour 479 (DB). (Do.) ® (Vol '16) 1929 Pat 
313 (314) : 8 Pat 344': 30 Cri L Jour 721 (DB). (Do.) 
m (Vol 18) 1931 Cal 15 (17) : 57 Cal 1183 : 32 Cri L 
Jour 452 (DB). (Unreasonable verdict.) ® P29) 1929 
•Mad W n 281 (282)- (EB), (Do.) ® (Yol 16) 1929 Cal 
737 (738) ; 31 Cri L Jour 698 (Dp). (Y erdiet contrary 
to, evidence.) © (Ypl, 13) 1926 Pat 535 (586) : 5 Pat 
$73 .#• 27 Crx L Jour 1308 (DB), (Verdict not supported 1 


by evidence.) © (Yol 34) 1947 All 99 (103) (DB). 
(Verdict not perverse.) 

(d) The verdict loses its sanctity if the Judge dis- 
agrees with It and the High Court^can interfere. (Yol 
27) 1940 Nag 17 (28) : 41 Cri L Jour 289 : 1 1s 
(1940) Nag 394 (FB). (The whole case is opened up on 
reference.) © (Yol 9) 1922 Bom 388 (369) : 47 Bom 31 ; 
25 Cri L Jour 315 (DB). (Do.) © (Yol 20) 1933 Cal 
47 (48) : 60 Cal 427 : 34 Cri L Jour 364 (DB). (Do) 
® (Yol 19) 1982 Pat 246 (247) : 11 Pat 669 : 38 Cri 
L Jour 877 © (Vol 19) 1932 Mad 21 (21, 22) : 38 Cri 
L Jour 215 © (Yol 15) 1928 Pat 596 (597) : 30 Cri L 
Jour 390 (DB). (Function of Judge and jury is cast 
upon the High Court.) © (’37) 66 Cal L Jour 500 (510) 
(DB). (High Court can come to any conclusion.) © (’99) 
22 Mad 15 (18). (Do.) ® (Yol 21) 1934 Pat 533 (535) • 

36 Cri L Jour 262 (DB). (Do.) © (Vol 1) 1914 Low Bur 
197 (198) : 15 Cri L Jour 513 (DB). (Do.) © (Yol 82V 
1945 Lab 105 (108) :ILE (1945) Lah 290 : 47 Cri 
L Jour 4 (FB). (An interference even if verdict is not 
perverse or unreasonable.) © (Yol 32) 1945 Oudh 48 
(52) : 47 Cri L Jour 66 (DB), (Do } © (Yol 25) 1938 
All 227 (229) : I L R (1938) All 483 : 39 Cri L Jour 
559 (DB). (Do.) ® (Yol 19) 1932 Cal 658 (659) : 83 
Cri L Jour 476 (SB). (Do.) 

[3] This section speaks of the opinion of the jury 
and not of the verdict. (’06) 3 Cri L Jour 371 (378 
374) : 29 Mad 91 (SB) © (Yol 11) 1924 Mad 232 (233): 
25 Gri L Jour 145 (DB). 

[4] Where the decision is correct or cannot be said 
to be wrong, there is no room for any interference, 
(Yol 3) 1916 Mad 783 (784) : 16 Cri L Jour 440 (SB) 
© (Yol 14) 1927 Cal 820 (821) : 28 Cri L Jour 874 
(DB) © (Yol 17) 1930 Oudh 334 (334) : 31 Cri L Jour 
719 : 5 Luck 720 (DB) © (’31) 32 Cri L Jour 1028 
(1029) (DB) (All) © (Yol 21) 1934 Pat 533 (536) : 36 
Cri L Jour 262 (DB) © (’29) 30 Cri L Jour 820 (824) 
(SB) (Cal) © (Yol 22) 1935 Pat 483 (434, 435) (DB). 

[5] Where the decision is perverse or unreason- 
able or against the evidence or is not supported 
by evidence, the .High Court will interfere. (Yol 32) 
1945 Oudh 48 (52) : 47 Cri L Jour 66 (D B) © (Yol 
25) 1938 All 227 (229) : 39 Cri L Jour 559 : I L R 
(1938) All 488 (D B) © (Yol 24) 1937 Nag 33 (35) : 
38 Cri L Jour 355 (DB) © (Yol 16) 1929 All 388 (339): 
30 Cri L Jour 1078 (DB) © (’96) 20 Bom 215 (224, 
227) (DB) © (Vol 15) 1928 Cal 233 (233) (DB). (Ver- 
dict against the evidence.) © (Vol 21) 1934 Cal 432' 
(433) : 35 Cri L Jour 1311 (DB) © (Yol 20) 1933 Pat 
273 (278) : 34 Cri L Jour 781 (DB) © (Yol 20) 1933 
Pat 481 (484) : S4 Cri L Jour 828 © (Yol 8) 1921 Sind* 
145 (149) : 26 Cri L Jour 609 : 16 Sind L R 143* 
(DB) © (Yol 21) 1934 Oudh 399 (400) : 35 Cri L Jour 
1130 (DB) © (Yol 22) 1935 All 970 (970, 973, 974) : 

37 Cri L Jour 125 (DB). 

[6] The High Court can consider whether the mak- 
ing of the confession was caused by any such threat, 
inducement or promise as is contemplated -by $. 24 
of the Evidence Act in appeal or reference. (Yol 30) 
1943 Cal 625 (626) : T L R (1943) 1 Cal 487 : 45 Cri 
L Jour 155 (DB). 

[7] The powers of the High Court under this sec- 
tion are controlled by S. 587 and where there is no* 
failure of justice, the High Court cannot interfere. 
(Yol 9) 1922 Bom 368 (369, 370) : 47 Bom 31 : 25 Cri 
L Jour 315 (DB). 

[8] Paramount consideration in High Coart must- 
be whether ends of justice require that verdict of. jury 
should bB set aside. (Yol 33) 1946 P C 151 (154) : 47 
Cri L Jour 905 :<25 Pat 601 (P C). 

11* ‘‘After giving due weight to the opinions 
of the Sessions Judge and. the jury”* — [1] The- 
following are the views in respect of the weight to 
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attached to the opinion of the Judge and jury respectively 
in case of difference ; 

(a) Opinion of jury must stand unless it is clearlv 
wrong. (Vol 11) 1924 Cal 701 (703) : 51 Cal 160 : 25 
Cri L Jour 1000 (DB). 

(b) More weight ought to he attached to the opinion 
of the Judge. (Vol 15) 1928 Cal 732 (733) : 55 Cal 879: 
29 Cri L Jour 823 (DB). 

fc) One is not entitled to more weight than the other. 
(Vol 11) 1924 Oudh 314 (314) ; 27 Oudh Cas29 : 25 Cri 
L Jour 785 (DB)©(’13) 14 Cri L Jour 556 (558) (Cal). 

(d) Relative weight to be attached depends upon the 
fact of each case. (Yol 11) 1924 Cal 321 (322) : 51 Cai 
347 : 25 Cri L Jour 753 (DB). 

[2] The Judge has no power to ask the jury under 
S. 303, the reasons for their verdict, and the opinion oi 
the jury does not include the reason 4 *, but only the 
verdict.' (’06) 3 Cri L Jour 371 (375) : 29 Mad 91 (DB) 
©(Yol 15) 192S Pat 203 (205) : 7 Pat 55 : 29 Cri L Jour 
466 (DB)©P91) 15 Bom 452 (457) (SB)©(Vol 11) 1924 
Mad 232 (233) : 25 Cri L Jour 145 (DB)©(Yol 1) 1914 
Cal 394 (395) : 15 Cri L Jour 31 (DB). 

[See however (Ycl 27) 1940 Nag 17 (36) ; 41 Cri L 
Jour 289 : I L R (1940) Nag 394 (KB). (Per Bose J.) 
©(Vol 7) 1920 Mad 170 (171) : 43 Mad 744 : 21 Cri L 
Jour 466 (DB). (Per Sadasiva Aiyar J.) © (Yol 7) 1920 
Pat 674 (676) : 21 Cri L Jour 278 (DB)©(’09) 10 Cri L 
Jour 32 (35) : 36 Cal 629 (DB) © (Yol 9) 1922 Pat 348 
(351) : 23 Cri L Jour 421 (DB). (Per Jwala Prasad, J.) 
ffi(*33) 34 Cri D Jour 411 (412) (Nag).] 

[3] The word “opinions” is wider than “Verdict” and 
includes the opinion of the majority. (Vol 27) 1940 Nag 
17 (36) : 41 Cri L Jour 289 : ILR (1940) Nag 394 (FB). 
(Per Bose J.) 

[4] The opinion of the Sessions Judge means the 
opinion expressed in the reference or at the hearing. 
(Yol 11) 1924 Mad 232 (233) : 25 Cri L Jour 145 (DB). 

[5] The opinion of the Sessions Judge does not 
include his speculations as to what external considera- 
tions might have affected the verdict of the jury. (Yol 
11) 1924 Cal 321 (822) : 51 Cal 347 : 25 Cri L Jour 
758 (DB). 

[6] The weight to be given to the opinion of the jury 
must depend on the nature of the charge to the jury. 
(Yol 32) 1945 Pat 109 (113) : 23 Pat 656 : 46 Cri L Jour 
513 (DB). 

12. Power of High Court to order re-trial or dfrder 
additional evidence to be taken. — [1] The High 
Court can, in a reference under this section, order a re- 
trial. (Yol 22) 1935 Cal 184 (189) : 62 Cal 572 : 36 Cri 
L Jour 808 (FB)*(Vol 27) 1940 Nag 17 (29) : 41 Cri L 
Jour 289 : I L R (1940) Nag 394 (FB) © (Yol 24) 1937 
Bom 60 (62) : 38 Cri L Jour 327 (DB). 

[2] The High Court may call for additional evidence 
under S. 428 of the Code. (Yol 16) 1929 Cal 244 (246) : 
56 Cal 566 : 30 Cri L Jour 1031 (DB). 

[3] The jurisdiction exercised under this section is 
neither original criminal jurisdiction nor that of a Court 
of appeal. (’02) 29 Cal 286 (297, 303) (FB). (Not 
original jurisdiction.) 3 (Yol 15) 1928 All 207 (210) : 50 
All 625 : 29 Cri L Jour 353 (FB). (Not appellate juris- 
diction.) 

13. Verdict of jury in cases not triable by jury 
— Applicability of this section. — [1] Case triable by 
assessors tried by jury — Judge differing with them can 
refer under this section. (Yol 22) 1935 Pat 433 (435) : 
36 Cri L Jour 1502 (DB). 

[2] Where a charge triable with the aid of the jury 
as assessors is tried by the jury and a verdict is given, 
the procedure, though irregular, is legal and a reference 


is competent under this section. (’99) 23 Bom 696 (697) 
*(*98) 25 Cal 555 (557) (DB). 

[3] Id a case some charges are triable by jury and 
others with jury as assessors — Reference made to the 
High Court in respect of former — Held , whole ease 
should not be submitted but Judge should pass judg- 
ment in respect of other charges. (Yol 27) 1940 
All 260 (261) : 41 Cri L Jour 678 : I L R (1940) All 
365 (DB). © (Yol 25) 1938 Mad 686 (686) : 39 Cri L 
Jour S64 (DB) © (Yol 19) 1932 Bom 61 (62,83) : 33 Cri 
L Jour 172 (DB) © (Vol 19) 1982 Mad 512 (512) : 55 
Mad 715 : 83 Cri L Jour 533 (DB) © (Yol 21) 1934 Pat 
421 (425)'-: 36 Cri L Jour 469 (DB) 

[See however (Yol 24) 1937 Pat 662 (665) : 89 Cri L 
Jour 156 (DB), J 

[4] The High Court can on the reference set aside 
the sentence passed by tie Judge with regard to the 
offence triable with the aid of assessors. (Yol 9) 1922 
Bom 284 (287) : 24 Cri L Jour S23 (DB). 

[See however (Yol 25) 1938 Mad 686 (686) : 39 Cri 
L Jour 864.] 

14. Acquit or convict of any offence, etc. — 

[1] The High Court can, on hearing a reference under 
this section, convict the accused of an offence different 
from the one he was charged with within the limits of 
Ss. 237 and 238. (Vol 1) 1914 Mad 425 (428) : 37 Mad 
236 : 13 Cri D Jour 739 (DB) © (Vol 11) 1921 Bom 
450 (451) : 26 Cri L Jour 211 (DB) © ( 5 95) 22 Cat 
1006 (1009, 1010) (DB)©(Vol 2) 1915 Bom 297 (298) : 
16 Cri L Jour 305 (DB). (Case under S. 302 — High 
Court can convict accused under S. 804 A, Penal 
Code,) 

[2] The High Court can acquit the accused if it so 
thinks fit on facts notwithstanding that the jury have 
found the prisoner guilty. (Vol 13) 1926 Cal 1034 (1037); 
27 Cri L Jour 1341 (DB)©( , 87) 14 Cal 42 (46) (FB). 

[8] The High Court can convict the accused notwith- 
standing that the jury have found the prisoner not 
guilty. (Vol 22) 1935 All 970 (970) : 37 Cri L Jour 135 
(DB)©(Vol 11) 1924 Cal 718 (721) : 51 Cal 469 : 26 Cri 
L Jour 24 (DB)©(Vol 8) 1921 Sind 145 (147) : 16 Sind 
L R 143 : 26 Cri L Jour 609 (DB). 

[4] Two accused charged under S. 120B, Penal Code 
— Charge not showing complicity of any other person 
in conspiracy — One of the accused convicted of 
conspiracy and the case of the other acoused referred 
under S. 307 — Latter acquitted on reference — Convic- 
tion against the other accused cannot remain and must 
be set aside. (Vol 14) 1927 Cai 949 (950) : 28 Cri L Jour 
449 (DB). 

15. Notice of reference . — [1] Though section is 
silent as to notice of reference to accused it is fair that 
such notice should be given. 073) 19' Suth W R Cr 38 
(39) (DB)*(’73) 20 Suth W R Cr 33 (33) (DB). 

16. Difference between Judges hearing reference 
— Procedure. — [1] Difference between two Judges 
hearing reference — Matter must be referred to third 
Judge. 094) 15 Bom 452 (474, 475) (SB) © (’05) 2 Cal 
L Jour 77 n (77 n) (DB) © (Vol 3) 1916 Mad 783 (785) ; 
16 Cri L Jour 440 (SB). 

17. Appeal. — [1] Inasmuch as no judgment of 
acquittal or of conviction is to he recorded where a 
reference is made under this section, there can be no 
appeal as from a Sessions Judge to the High Court. (Yol 
16) 1929 Mad 135 (137) ; 30 Cri L Jour 843 (DB). 

[2] Where no reference is made the judgment that 
must follow the verdict will be appealable under S. 417, 
(’78) 2 Bom 526?i (52 6*) (DB). 

[3] A judgment passed by the High Court on a 
reference under this section is itself not open to appeal 
to the High Court. 094) 1894 Rat 691 (691) (DB). 
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Cf § — Re-trial of Accused after Discharge of J ury . 

80S. Whenever the jury is discharged, the accused shall be detained in custody or on bail 
Retried of accused after (as the case may be), and shall be tried by another jury unless the 
discharge of jury. Judge considers that he should not be re-tried, in which case the Judge 

shall make an entry to that effect on the charge, and such entry shall operate as an acquittal. 

[1882 — S. 308.] 

H. Conclusion of Trial in Cases tried with Assessors . 

309 . (1) "When, in a case tried with the aid of assessors, the case for the defence and the 
Delivery of opinion prosecutor’s reply (if any) are concluded, the Court may sum up the 
of assessors. evidence for the prosecution and defence, and shall then require each of 

the assessors to state his opinion orally ft [on all the charges on which the accused has been tried], 
and shall record such opinion, a [and for that purpose may ask the assessors such questions as are 
necessary to ascertain what their opinions are, All such questions and the answers to them shall 
he recorded]. 

(2) The Judge shall then give judgment, but in doing so shall not be bound to conform to 
Judgment, the opinions of the assessors. 

(3) If the accused is convicted, the Judge shall, a [unless he proceeds in accordance with the 
provisions of section 562], pass sentence on him according to law. 

[1882 — S. 309 ; 1872 — Ss. 255, 261, 262 ; 1861 — 9. 324.] 

[a] Inserted by the Code of Criminal Procedure (Amendment) Act, 1923 (18 [XVIII] of 1923), S. 82. 

the defence. (’12) 13 Cri L Jour 497 (497) : 40 Cal 163 
(D B). 

. [2] The provisions of summing up evidence to asses* 
sors should be resorted to in long and intricate cases. 
(’83) 9 Cal 875 (876) (D B) © (’01) 24 Mad 523 (537) 
(S B). 

[3] The Judge should not obtrude on the assessors 
his own opinion on the value of the evidence. (’83) 9 
Cal 875 (876) (D B). 

[4] The Judge in summing up the evidence should 
explain to the jurors acting as assessors the double 
capacity in which they are acting. (’02) 2 Wair 334 
(334). 

[5] If the Judge is incapable of recording the heads 
of summing up to the assessors, he should ask some 
Court Officer or some independent person to do so but 
not the pleader for prosecution. (’83) 9 Cal 875 (876, 
877) (D B). 

2. Delivery of opinions of assessors. — [1] The 
Judge is bound to take the opinions of the assessors 
before convicting or acquitting the accused. (Vol 25) 
1936 Cal 551 (552) : 39 Cri L Jour 835' (D B) © (’05) 2 
CriL Jour 609(610) (DB)(Bom). (Even where the accused 
admits his guilt.) 

[2] The J udge is bound to record the opinions of the 
assessors under this section though he considers the 
evidence for the prosecution to be unreliable. (’88) JO 
All 414 (416, 417) © (’83) 9 Cal 875 (877) (D B) © (’92) 
16 Bom 414 (422) (D B) © (’95) 9 C P L R Cr 24 (25). 

[3] The omission to ask for and record opinions of 
assessors is not a mere irregularity curable under S. 537, 
(’88) 10 All 414 (417, 418) © (’12) 13 Cri L Jour 497, 
(497);40 Cal 163(DB)©(’05) 2 Cri L Jour 609 (610)(DB). 

[But see (’75) 1 All 610 (611).] 

[4] Prosecution withdrawn under S. 494 — Accused is 
entitled to be acquitted — Opinions of assessors 
need not be recorded before acquittal. (’86) 1886 Bat 
307 (307) (D B). 

[5] Failure of assessors to give their opinions in open 
Court amounts to substantial and grave injustice* 
(Vol 30) 1943 P C 4 (7) : 44 Cri L Jour 1 (P O). 

3. Retirement of assessors to consider their 
opinions. — [1] The Judge may allow the assessors to 
consult each other before giving their opinions. (’87) 
1887 Pun Be Bo. 41 Cr 95 (97) (E> B) © (Vol 2) 1915 
Mad 1036 (1037) : 16 Cri L Jour 717 (D B). 


Section 308 — Note 1 

[1] Resummoning a jury who have been released 
irom their oath as jury and discharged is improper. 
<Vol 14) 1927 Cal 199 (200) : 28 Cri L Jour 141 (DB). 

[2] In an order under this section that the accused 
should not be re-tried, the Judge cannot pass remarks 
implying the guilt of the accused. (Vol 16) 1929 Sind 
145 (U6} : 23 Sind L B 397 .* 30 Cri L Jour 877 (DB), 

[3] The Judge can record his opinion that the 
accused is innocent where he is not to he re-tried. (Vol 
22) 1935 Sind 189 (19 1) : 36 Cri L Jour 1359 (DB). 

[4] Where the Judge is of opinion that the accused 
should not be re- tried, he should make an entry as 
provided by this section and an order of acquittal is not 
technically correct. (Vol 33) 1946 Bom 38 (42): 47 Cri L 
Jour 378 (FB), 

, [5] Where the accused was tried three times but the 

Judge could not agree with the verdict of the jury in 
any trial, he should make an entry under this section 
that the accused should not be re-tried. (Vol 31) 1944 
Sind 65 (67, 68) : IDE (1944) Bar 239 : 45 Cri L Jour 
505 (DB). 

SECTION 309— SYNOPSIS. 

1. Summing up of evidence by Judge to assessors. 

2. Delivery of opinions of assessors. 

3. Retirement of assessors to consider their 
opinions. 

4. Each assessor to be asked his opinion. 

5. Assessors’ opinions t6 be stated orally. 

6. Opinion to be given on all the charges. 

7. Conviction for offence different from that on 
which opinions of assessors were taken. 

8. Recording of opinions. 

9’. Questioning assessors. 

3J). Reasons for opinions, if may be asked. 

11. "The Judge shall then give judgment.” 

12. Judge not bound to conform to the opinions, of 
the assessors. 

13. Opinions of assessors recorded by one Judge — 
Judgment delivered by his successor— Legality, 

14. Sentence. 

L Summing up of evidence by Judge to asses- 
sorS . 1] T his section confers a discretion on the 
Court, to sum up the evidence for the prosecution and 
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Section 309 — Note 3 (contd,) 

[2] The Judge is entitled to have before him the 
independent and individual opinion of each of the 
assessors* (Vol 2) 1915 Mad 1036 (1037) : 16 Cri L Jour 
717 (D B) * (’01) 24 Mad 523 (587) (S B). 

4. Each assessor to be asked his opinion. — [1] 
Each assessor acts and expresses his opinion individual- 
ly^ (’01) 24 Mad 523 (536, 537) (S B). 

[2] The Judge should ask each assessor individually 

his opinion and record it separately. (’92) 14 All 502 
(506) (D B)©(’01) 24 Mad 523 (537) (S B) © (’SB) 9 Cal 
875 (877) (D B). ‘ ' “ 

[3] Where the opinions of some of the assessors are 
not asked for and recorded, the trial is vitiated by an 
illegality. (’03) 26 Mad 598 (599) (D B). 

[4] All assessors found tc be of same opinion on 
being asked separately — Recording such opinion in a 
joint statement is held to be an irregularity curable 
under S. 537. (’87) 1887 Pun Re No. 41 Or p. 95 (97, 
98) (D B)©(’92) 14 All 502 (506) (D B). 

5. Assessors’ opinions to be stated orally [1] 

This section does not contemplate written opinions by 
assessors, (’12) 13 Cri L Jour 433 (438, 434) : 39 Cal 
119 (D B), 

[2] The giving of opinions in writing is an irregularity 
which does not vitiate proceedings unless failure of justice 
is caused. (Yol 12)1925 P C 130 (131) ; 6 Lah 228 : 52 
Ind App 191 : 26 Cri L Jour 1059 (P C). 

6. Opinion to be given on all the charges. — [1] 
A distinct opinion on each charge on which the accused 
has been tried must be taken and recorded. (Yoi 15) 
1928 Nag 257 (261) : 29 Cri L Jour 561©(Vol 22) 1935 
Sind 23 (23, 24): 28 Sind L R 295 : 36 Cri L Jour 504 
CD B). 

[2] A failure to comply with the section in this re- 
spect renders the trial illegal. (Yol 21) 1934 Oudh 354 
(358) : 35 Cri L Jour 1066 ilO Luck 119 (D B). 

7. Conviction for offence different from that 
on which opinions of assessors were taken. — [1] 
If a case falls within the purview of S. 237 or S. 238, 
the accused can be convicted of an offence different 
from that on which the opinions of the asssssers. were 
taken. (Yol 12) 1925 P C 130 (131) : 6 Lah 226 : 26 

• Cri L Jour 1059 : 52 Ind App 191 (P C). (Opinion taken 
on a charge under S. 302— Accused convicted under 
S. 201, Penal Code; (Yol 11) 1924 Bom 246 (247) 
impliedly overruled.)©(VoI 15) 1928 Bom 130(133, 134): 
52 Bom 885 : 29 Cri L Jour 403 (D B) © (Yol 16) 1929 
Sind 147 (148) : -30 Cri L Jour 875 (D B). (Opinion 
taken on a charge under S, 395 — Accused convicted under 
S. 403, Penal Code.) 

[2] Opinions of assessors taken on a charge— Accus- 
ed to be convicted on different charge — Held, Judge 
should elicit opinions of assessors on such a charge — 
Failure to do so is an irregularity and cannot vitiate the 
trial. (Yol 82) 1945 All 87 (90) : 46 Cri L Jour 495. 

8. Recording of opinions. — [1] The opinions of 
assessors should be recorded correctly and fully. (’91) 
1891 All W N 145 (146) (D B). (Correctly.)© (1900) 2 Bom 
L R 323 (824). (Fully.) 

[2] The opinions should be recorded in the very words 
used by each assessor immediately after Jae delivers his 
opinion. (Vol 8) 1921 Pat 109 (115) : 6 Pat L Jour 147: 
22 Cri L Jour 417 (D B). 

t [3] The failure to record the opinions of the assessors 
vitiates the proceedings and the conviction must be set 
aside. (Vol 21) 1934 Pat 561 (564) : IS Pat 729 : 36 Cri 
L Jour 17 (D B). 

9* Questioning assessors. — [1] The Judge can 
clear up the obscurity in the opinions of assessors by 
questioning them. (’12) 13 Cri L Jour 497 (497) : 40 
Cal 163 (D B), 


[2] In deciding a mixed question of fact and law, 
the Judge should ask the assessors specific questions on 
the facts on which the law will turn. (Vol 5) 1918 Pat 
308 (310, 31!) : 3 Pat L Jour 633 : 19 Cri L Jour 983 
(D B). 

[3] Before asking questions the Judge should allow 
the assessors to give their opinions in their own way. 
(Yol 1) 1914 Cal 456 (459) : 41 Cal 350 : 15 Or! L Jour 
385 (D B) © P12) 13 Cri L lour 407 (497) : 40 Cal 163 
(DB). 

[41 The Judge should ask tue opinion of assessors 
first as to what happened and then on matters such as 
intention or knowledge. (Yol 16) 1929 Lah 37 (37) : 30 
Cri L Jour 378. 

10. Reasons for opinions, if may be asked. — 
[1] The Judge ought not to ask the assessors to give 
reasons for their opinions beyond what is necessary to 
decide whether they have understood the case. (’31) 
1931 Mad \V N 1139 (1140). 

[See however (1900) 2 Bom L R 322 (323) (D B) © 
(1865) 3 Suth W R Cr 6 (6) (D B) © (’79) 4 Cal L Ren 
405 (410) (D B) © (’05) 1905 Pun Re No. 48 Cr p. 117 
(117) : 8 Cri L Jour 182 © 093-1900) 1893-1900 Low 
Bur Rul 126 (127).] 

[2] The Judge should not cross-examine the asses- 
sors and must allow them to give their independent 
opinions on the case. (12) 13 Cri L Jour 497 (497) : 40 
Cal 163 (D B). 

11. “ The Judge shall then give judgment. ’* — 
[1] The section requires that on taking the opinions of 
the assessors, the Judge should proceed to deliver his 
judgment. (Yol 25) 1938 Cal 551 (552) : 39 Cri L Jour 
835 (DB). 

[2] The Judge has no power, after the opinions of 
the assessors have been recorded, to cancel the trial 
and hold a fresh trial. (Yol 2) 1915 Bom 149 (150) : 16 
Cri L Jour 824 (DB). ‘ 

[3] The Judge cannot after recording the opinions 
take fresh evidence and decide on such evidence. (’98) 
15 All 136 (136) (DB) © (’34) 35 Cri L Jour 1002 (1005) 
(DB) (Lah). 

[4] After recording the opinions the Judge must not 
make a local inspection and decide on such inspection. 
(Yol 5) 1918 Low Bur 22 (23) : 9 Low Bur Rul 88 : 19 
Cri L Jour 54 (DB). 

[5] The Judge is not entitled to refer in his judgment 
to the opinion of the committing Magistrate. (Yol 25) 
1938 Cal 551 (552) : 39 Cri L Jour 885 (DB), 

[6] The J udge should not merely state that he agrees 
with the opinions of the assessors but should state the 
reasons for the decision. (’75) 22 Cal 805 (810) (DB). 

12. Judge not bound to conform to the opinions 
of the assessors. — [1] Though assessors’ opinions are 
entitled to consideration, they lack legal training which 
will enable them to distinguish suspicion from proof, 
(Yol 25) 1988 Nag 52 (58) ; 39 Cri L Jour 105 (DB). 

[2] The Judge can and should take into considera- 
tion the opinions of assessors. (Yol 25) 1938 Nag 52 (53) 

: 39 Cri L Jour 105 (DB). 

[3] The Judge should discuss the opinions of asses- 
sors in his judgment. '(Vol 23) 1986 Cal 527 (528) ; 38 
Cri L Jour 212 : 1 L R (1937) 1 Oal 306 (DB) © 
(Vol 20) 1933 Lah 910 (911) : 35 Cri L Jour 168 (DB) 
© (’93-1900) 1893-1900 Low Bur Rul 126 (127). 

[4] The Judge cannot refer in his judgment to the 
opinion of an assessor based on the latter’s personal 
knowledge. (Yol 26) 1939 Lah 475 (478, 479) : 41 Cri 
L Jour 55 : 1 L R (1939) Lah 243 (DB). 

[6] In a, case of identification of ornaments of small 
value, the opinions of assessors are of considerable 
importance. (Yol 12) 1925 Oudh 452 (452) ; 26 CriL 
Jour 1291. 
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(2) No person ?hau be so summoned more kb an once in six months unless the number cannot 
be made up wiffiout him. 

(o) Tf f cluring the continuance oi any sessions, it appears that the number of persons so 
Supplements? y summons, summoned is not sufficient, such number as may be necessary of other 
persons liable to sar' 7 e as aforesaid shall be summoned for such sessions. 

[1882 — S. £15.] 

[a] Substituted by tbe Code o! Criminal Procedure (Amendment) Act, 1923 (IS [XVIII] o£ 1923), S. 84, 
for “in each presidency-town”, [b] Substituted, ibid., for “at least twenty-seven of these who are liable to 
serve on special juries, and fifty-four of those who are liable to serve on common juries”. 


316* Whenever a High Court has given notice of its intention to hold sittings at any place 

Summoning jurors outside the a [town -which is the usual place of sitting of such High Court] 
outside the place of for the exercise of its original criminal jurisdiction, the Court of Session at 
sitting of High Courts. Slic k place shall, subject to any direction which may be given by the High 
Court, summon a sufficient number of jurors from its own list, in the manner hereinafter prescribed 
for summoning jurors to the Court of Session. 

[1882 — S* 316.] 

[a] Substituted by the Code of Criminal Procedure (Amendment) Act, 1923 (18 [XVIII] of 1928), S. 85, for 
“presidency' towns”. 

317. (1) In addition to the persons so summoned as jurors, the said Court of Session shall, 

Military jurors . if it thinks needful, after communication wfith the Commanding Officer, cause 
to be summoned such number of commissioned and non-commissioned officers in Her Majesty’s 
Army a [or Air Force] resident within ten miles of its place of sitting as the Court considers to 
be necessary to make up the juries required for the trial of persons charged with offences before 
the High Court as aforesaid. 

(2) All officers so summoned shall be liable to serve on such juries notwithstanding anything 
contained in this Code; but no such officer shall be summoned whom his Commanding Officer 
desires to have excused on the ground of urgent b [official] duty, or for any other special b [official! 
reason. 

[1882 — S. 317.] 

[a] Inserted by tbe Repealing and Amending Act, 1927 (10 [X] of 1927), S. 2 and Scb. I. [b] Substituted . 
ibid., for “military”. ‘ l 

Failure of jurors to 318. Any person summoned under section 315, section 316 or section 317, 

attend. who, without lawful excuse, fails to attend as required by the summons, or 

who, having attended, departs without having obtained the permission of the Judge, or fails to 
attend after an adjournment of the Court after being ordered to attend, shall be deemed guilty of a 
contempt and be liable, by order of the Judge, to such fine as he thinks fit ; and, in default of pay- 
ment of such fine, to imprisonment for a term not exceeding six months in the civil jail until the 
fine is paid : 

Provided that the Court may in its discretion remit any fine or imprisonment so imposed. 

[1882 — 8. 318,] 


K* — List of Jurors and Assessors for Court of Session , and summoning 
Jurors and Assessors for that Court , 

_ Liability to serve as 319. All male persons between the ages of twenty-one and sixty shall* 
jurors or assessors . except as next hereinafter mentioned, be liable to serve as jurors or assessors 

at any trial held within the district in which they reside, or, if the a [ Provincial Government] .on 


Section 315 — Note 1 (contd.) 

[2] Summons served by affixing duplicate copy to the 
dwelling house of a juror — Juror living away bad no 
knowledge — Held, be was not liable to fine for non- 
attendance. (’02) 6 Cal W N 887 (888) (DB), 

[3] Additional persons can be summoned during tbe 
course of the High Court Sessions when the number 
summoned is insufficient. (Vol 26) 1939 Sind 209 (219): 
41 Cri L Jour 28 : 1 L R (1940) Kar 249 (DB). 

J4] Sub-section (3) does not apply to tbe Choosing of 
a jury in a particular case where a deficiency of one or 
more members has appeared within the meaning of 
J3s» 276 and 279, (2) and the trial has already begun. 


(Vol 26) 1939 Bind 209 (219, 220) : 41 Cri L Jour 28 : 
ILR (1940) Kar 249 (DB). 

Section 319 — Note 1 

[1] It is undesirable that a gentleman of high posi- 
tion should be summoned to serve as an assessor with- 
out his consent. (’97) 1897 ^ W N 167 (167). 

[2] A juror or assessor, who is absent for a long time 
from his ordinary place of residence, will be regarded as 
non-resident In that place and will be exempt from lia- 
bility to serve as a juror or assessor under this section* 
(Vol 18) 1931 Pat 160 (160) : 32 Cri L Jour 740. 

[8] Holding sessions outside the area fixed where no 
assessors are available will not be permitted* (*86) 
1886 Rat 304 (804), 
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consideration of local circumstances, has fixed any smaller area in this behalf, within the area so 
fixed. 


[1882— S. 819 ; 1872 — S. 404 ; 1861— S. 833.] 

[a] Substituted by A. 0. for “Local Government, ” 

Exemptions. 320. The following persons are exempt from liability to serve as jurors or as- 
sessors, namely : — 

(a) officers in civil employ superior in rank to a District Magistrate ; 
a [ (m) members of any Legislature in British India ; ] 

(l) salaried Judges ; 

(c) Commissioners and Collectors of Revenue or Customs ; 

(d) police-officers and persons engaged in the Preventive Service in the Customs Department; 

(e) persons engaged in the collection of the revenue whom the Collector thinks fit to exempt- 

on the ground of official duty ; 

( jj persons actually officiating as priests or ministers of their respective religions ; 
i 'gj persons in Her Majesty's Army b [, Navy], c [or Air Force], except when, by any 
law in force for the time being, they are specially made liable to serve as jurors or 


assessors ; 


(hj surgeons and others who openly and constantly practise the medical profession ; 

(i) legal practitioners (as defined by the Legal Practitioners’ Act, 1879), in actual practice ; 

(j) persons employed in the Post-Office and Telegraph Departments ; 

(k) persons exempted from personal appearance in Court under the provisions of the Code 

of Civil Procedure, sections 640 and 641 ; d 


(l) other persons exempted by the 6 [Provincial Government] from liability to serve as- 
jurors or assessors. 

[1882 - S. 320; 1872— S. 406; 1861— S. 335.] 

[a] Substituted by A. 0. for original cl. (aa) which had been inserted by the Legislative Members Exemption 
Act, 1925 (23 [XXXII] of 1925), S. 2. 

[b] Inserted by the Amending Act, 1934 (35 [XXXY] of 1934), S. 2 and Sch. 

[c] Inserted by the Repealing and Amending Act, 1927 (10 [X] of 1927), S. 2 and Sch. I. 

[d] See now the Code of Civil Procedure, 1908 (Act 5 [V] of 1908), Sa. 132 and 133. 

[e] Substituted by A. 0. for “Local Government.” 

OBJECTS AND REASONS. 

public duties occupy their whole time. We have also 


u Glausc 320. — The definition of “Judge” given by 
the Indian Penal Code is too wide, as it would include 
Honorary Magistrates and other persons not intended 
to be exempted from serving on juries. We have there- 
fore limited the exemption to salaried Judges, whose 


made express provision for the exemption of legal prac- 
titioners in actual practice. They are exempted in 
England, and Local Governments have already exempted 
them in many parts of India. We think the exemption 
should be universal.”— S. C. R., 1893. 


321. (1) The Sessions Judge, and the Collector of the district or such other officer as the 
List of jurors a [Provincial Government] appoints in this behalf, shall prepare and make out in 
and assessors . alphabetical order a list of persons liable to serve as jurors or assessors and 
qualified in the judgment of the Sessions Judge and Collector or other officer as aforesaid to serve 
as such, and not likely to be successfully objected to under section 278, clauses (b) to (h), both 
inclusive. 


(2) The list shall ' contain the name, place of abode and quality or business of every such 
person ; and, if the person is an European or an American, the list shall mention the race to 
which he belongs, 

[1882 — S. 321 ; 1872 — S. 400 ; 1861 — S. 329.] 

[a] Substituted by A. 0. for “Local Government.” 


322. Copies of such list shall be stuck up in the office of the Collector or other officer as- 
Publication aforesaid, and in the court-houses of the District Magistrate and of the District 
of list. Court, and extracts therefrom in some conspicuous place in the town or towns in or 

near which the persons named in the extract reside. 

[1882 — S. 322 ; 1872 — S. 401 ; 1861 — S. 330.] 


Section 321 — Note 1 tion, suoh as a hereditary Raja should be placed on the* 

£1] It is undesirable that a gentleman of a high posi- list of jurors or assessors. (’97) 1897 All W N 167 (167). 
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323. To 8791 : 5 ' such copy ol’ extract shall be sub- joined a notice stating that objections to the 
Obi'Cti&i 5 list will le heard and determined by the Sessions Judge and Collector or other officer 

io list. ° ^ : as aforesaid, at the sessions court-house, and at a time to be mentioned in the notice, 
[1983 — g, 3*23 ; 1S72 — 3. 401 para 2 ; 1861 — S. 380.] 

324. (I ) For the hearing of such objections the Sessions Judge shall sit with the Collector 
Revision of Ust. or other officer as aforesaid and shall, at the time and place mentioned in the 

notice, revise the list and hear the objections (if any) of persons interested in the amendment 
thereof, and shall strike out the name cf any person not suitable in their judgment to serve as a 
juror, or as an assessor, or who may establish his right to any exemption from service given by 
section 320 and insert the name of any person omitted from the list whom they deem qualified for 
-such service, 

(2) In the event of a difference of opinion between the Sessions Judge and the Collector or 
other officer as aforesaid, the name of the proposed juror or assessor shall be omitted from the list, 

(3) A copy of the revised list shall be signed by the Sessions Judge and Collector or other 
officer as aforesaid and sent to the Court of Session. 

(4) Any order of the Sessions Judge and Collector or other officer as aforesaid in preparing 
and revising the list shall be final. 

(5) Any exemption not claimed under this section shall be deemed to be waived until the 
list is next revised. 

Annual revision of (0) The list so prepared and revised shall be again revised once 
list. in every year. 

(7 ) The list so revised shall be deemed a new list and shall be subject to all the rules herein- 
before contained as to the list originally prepared. 

[1882 — Ss. 824, 325 ; 1872-Ss. 402, 403 ; 1861— S3. 881, 332.] 

325. In the case of any district for which the a [Provincial Government] has declared that 
Preparation of list the trial of certain offences shall, if the Judge so direct, be by special jury 

•of special jurors , the Sessions Judge and the Collector of such district or other officer as afore, 
said shall prepare, in addition to the revised list hereinbefore prescribed, a special list containing 
the names of such jurors as are borne on the revised list and are, in the opinion of such Sessions 
Judge and Collector or other officer as aforesaid, by reason of their possessing superior qualifications 
in respect of property, character or education, fit persons to serve as special jurors : Provided 
always that the inclusion of the name of any person in such special list shall not involve the 
removal of his name from the revised list nor relieve him of liability to serve as an ordinary juror 
in cases not tried by special jury, 

[1882 — S. 325AJ 

[a] Substituted by A. 0. for “Local Government. ” 


326 . (1) The Sessions Judge shall ordinarily, seven days at least before the day which he 
District Magistrate to may from time to time fix for holding the sessions, send a letter to the 
summon jurors and asses- ’District Magistrate requesting him to summon as many persons named 
sors ‘ in the said revised list or the said special list as seem to the Sessions 

Judge to be needed for trials by jury and trials with the aid of assessors at the said sessions, the 
number to be summoned not being less than double the number required for any such trial a [and 
including, where any accused person is an European or an American, as many Europeans or 
Americans as may he required for the purpose of choosing jurors or assessors for the trial.] 


Section 324 — Note 1 

[1] The list of jurors or assessors can be revised only 
onpe a year. (’86) 1886 Rat 304 (304) (DB), 

SECTION 326 — SYNOPSIS. 

1. Scope and object. 

2. Letter to be sent only by the Sessions Judge. 

3. Assessor not summoned if can be chosen by 
- the Sessions Judge to make up deficiency. 

4. Names Of persons to be drawn by lot. 

1. Scope and object. — [1] All jurors or assessors 
, , should be summoned for, the first day on which a cri- 
>i minal session commences, whatever may be the number 
pdsted,ior that; session, (Vol 18) 1931 Bat 152 
10, Bat -1017 s , #» Cri Ii Jout 797 (DB). 


(Judge should at least summon double the number of 
jurors or assessors for a particular trial.) >£(Vol 20) 1933 
All 941 (944, 945) : 56 All 210 : 35 Cri L Jour 668 (DB) 
*(Vol 3) 1916 All 54 (55, 56) : 17 Cri L Jour 17. 

[2] Object of summoning a number of persons is to 
avoid interested persons becoming jurors and also to 
allow for the chance of any qf them claiming exception 
on the ground of ill-health. (Vol 3) 1916 All 54 (55,56): 
17 Cri L Jour 17 *(Vol 18) 1981 Pat 152 (158) : 10 Pat 
107 : 32 Cri L Jour 797 (DB). (Exemption on ground 
of ill-health.) 

[3} The section is not mandatory. (Vol 25) 1938 Pat 
60 (62): 39 Cri L Jour 802 (DB) *(Voi 20) 1933 All 941 
(944) : 56 All 210 : 35 Cri L Jour 668 (DB). , 

[4] The Judge should srimmAn o rm-flG *: — a - 1 
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(2) The names of the persons to be summoned shall be drawn by lot in open Court, exclud- 
ing those who have served within six months unless the number cannot be mad9 up without them ; 
and the names so drawn shall be specified in the said letter. 

^1(3) Where the accused requires and is entitled to be tried under the provisions of 
section 275, there shall be chosen by lot, in the manner prescribed by or under section 276, from 
the whole number of persons returned the jurors who are to constitute the jury until a jury con- 
taining the proper number^ of Europeans or Europeans and Americans or of Indians, as the ease 
may be, has been obtained : 

Provided that, in any case in which the proper number o! Europeans or Americans cannot 
otherwise he obtained, the Court} may, in its discretion for the purpose of constituting the jury, 
summon any person excluded from the list on the ground of his being exempted under section 820. 

(4) Where, under the proviso to sub-section (3), the Court proposes to summon as a juror 
any person in His Majesty’s Army, the provisions of section 317 shall apply in like manner as they 
apply for the purpose of the summoning of military jurors for a trial under section 316.1 
[ 1882 — s. 326 ; 1S72 — S. 407 ; 1861 — S. 336. ] 

[a] Inserted by the Criminal Law Amendment Act, 1923 (12 [XU] of 1923), S, 19. 

327. The Court of Session may direct jurors or assessors to be summoned at other periods 
Powers to summon than the period specified in section 326, when the number of trials before 

another set of jurors or the Court renders the attendance of one set of jurors or assessors for a 
assessors, whole session oppressive or whenever for other reasons such direction is 

found to be necessary. 

[ 1882 — s. 327 ; 1872 — S. 410 ; 1S61 — S. 338, 3 

328. Every summons to a juror or assessor shall be in writing, and shall require his 
Form and contents attendance as a juror or assessor, as the case may be, at a time and place 

of summons. to be therein specified. 

[1882 — S. 328 ; 1872 — S. 409, Para. 1 ; 1861 — S. 337.] 

329 . When any person summoned to serve as a juror or assessor is in the service of the 
When Crown or Bailway a [Crown] or of a Bail way Company, the Court to serve in which he 

servant may be excused . i s so summoned may excuse bis attendance if it appears on the 

representation of the head of the office in which he is employed that he cannot serve as a juror 
or assessor, as the case may be, without inconvenience to the public. 

[1882 — S. 329 ; 1872 — S. 411 ; 1861 — S. 339.] 

[a] Substituted by A. O. for “Government.” 

Court may excuse attendance 330 . (1) The Court of Session may for reasonable cause excuse 
of juror or assessor. any juror or assessor from attendance at any particular session. 


Section 326 — Note 1 (contd.) 

persons to enable him to choose the requisite number of 
jurors or assessors from among them as provided by law. 
(Vol 18) 1931 Pat 152 (154): 10 Pat 107: 32 Cri L Jour 
797 (DB). 

[5] Murder trial — Fourteen persons summoned to 
act as jurors — Nine appeared and were chosen by lot — 
Held, the trial was not bad. (Vol 17) 1980 Cal 212-(21S, 
214, 215, 216) : 57 Cal 1228 : 31 Cti L Jour 536 (FB). 
(Overruling (’30) 31 Cri L Jour 426 (DB) (Cal).) : 

[6] Eighteen jurors summoned — Eleven appeared and 
jury of seven empanelled— Held, failure to effect service 
on some jurors did not vitiate trial. (Vol 33) 1946 Cal 
36 (38) :ILR (1944) 2 Cal 287 (DB). 

2. Letter to be sent only by the Sessions 
Judge. — [1] The power of sending a precept could be 
exercised by an Assistant Sessions Judge. (Vol 28) 1941 
Pat 362 (364). 

3. Assessor not summoned if can be chosen by 
the Sessions Judge to make up deficiency. — [1] The 
Sessions Judge cannot select any one to act as an 
assessor who has not been summoned under this section. 

* (’94) 1894 All W N 207 (207) (DB) *(’10) 11 Cri L Jour 
724 (725) : 13 Oudh Cas 337. 

[See however (Vol 25) 1938 Pat 352 (357): 39 Cri L 
Jour 725 (DB). (Summons served on the date of trial on a 
; person whose name was on the list and who was present 


in Court.) *(Vol 25) 1938 Pat 60 (62) : 39 Cri L Jour 
302 (DB). (Do.)] 

4. Names of persons to be drawn by lot — [1] 
Accused can claim to be tried with jurors or assessors 
chosen with all safeguards to secure perfect impartiality. 
(’03) 7 Cal W N 188 (192) (DB) *(Vol 14) 1927 Cal 593 
(595) : 28 Cri L Jour 615 : 54 Cal 1026 (DB). 

[2] Impartial trial should be secured by making 
impossible an intentional selection of jurors or assessors 
in a particular case. (Vol 15) 1928 Cal 83 (85) : 55 Cal 
371 : 29 Cri L Jour 437 (FB) *(Vol 20) 1983 AH 941 
(944) : 56 All 210 : 35 Cri L Jour 668 (DB) *(Vol 17) 
1930 Cal 212 (215) : 57 Cal 1228 : 31 Cri L Jour 536 
(FB). (Conscious choice either by Judge, District Magis- 
trate or any other should be avoided.) * (’94) 1894 All 
W N 207 (207). (Do*) 

Section 327 — Note 1 

[1] Set of jurors summoned for the whole Session — 
He or the officer holding the Court of Sessions can sum- 
mon another set for a particular trial where it is con- 
venient or practicable. (Vol 28) 1941 Pat 362 (364). 

[2] An Assistant Sessions 'Judge can exercise the 
powers under this section but where he does not, the 
trial cannot be challenged as illegal on that account. 
(Vol 28) 1941 Pat 362 (364). (Trial with the same jury 
who were summoned before adjournment at the ad- 
journed date.) 
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Court may rzfyye spcoifl 1 * * * * * 7 . 
jurors from liability to servo 
again a* jurors for tv:lrc 
mouths. 

[i 532 — S. 820 ; 1873 — 


f';? - The Court of Session may, if it shall think fit, at the 
conclusion of any trial by special jury, direct that the jurors who 
have served on such jury shall not be summoned tc serve again as 
jurors for a period of twelve months. 

S. 412 ; 1861 — S. 840.] 


List of jurors end 331. (1) At each session the said Court shall cause to be made a list of 

assessors attending . the names of those rrho ha^w attended as jurors and assessors at such session, 
(2) Such list shall be kept with the list of the jurors and assessors as revised under 
section 324. 


(8) A reference shall be made in the margin of the said revised list to each of the names 
which are mentioned in the list prepared under this section. 

[18S2 — S. 381 ; 1872 — S. 418 ; 1861 — S. 841.] 


332. (!) Any person summoned to attend as a juror or as an assessor who without lawful 
Penalty for non-attendance excuse fails to attend as required by summons, or who, having 
of juror or assessor . attended, departs without having obtained the permission of the 

Court, or fails to attend after an adjournment of the Court, after being ordered to attend, shall be 
liable by order of the Court of Session to a fine not exceeding one hundred rupees. 

(2) Such fine shall be levied by the District Magistrate by attachment and sale of any 
moveable property belonging to such juror or assessor within the local limits of the jurisdiction 
of the Court making the order, 

(8) For good cause shown, the Court may remit or reduce any fine so imposed. 

(4) In default of -recovery of the fine by attachment and sale, such juror or assessor may, 
by order of the Court of Session, be imprisoned in the civil jail for the term of fifteen days, unless 
such fine is paid before the end of the said term. 

[1S82 — S. 882 ; 1872 S. 414 ; 1861 — S. 354.] 


L. — Special Provisions for High Courts . 

333. At any stage of any trial before a High Court under this Code, before the return of the 
Power of Advocate General verdict, the Advocate General may, if he thinks fit, inform the Court 
to stay prosecution. on behalf of Her Majesty that he will not further prosecute the 

defendant upon the charge ; and thereupon all proceedings on such charge against the defendant 
shall be stayed, and he shall be discharged of and from the same. But such discharge shall not 
amount to an acquittal unless the presiding Judge otherwise directs. 

[1882 — S. 383.] 


# 33$. For the exercise of its original criminal jurisdiction, every High Court shall hold - 
Time of holding sittings . sittings on such days and at such convenient intervals as the Chief 

Justice of such Court from time to time appoints. 

[1882 — S, 384.] 

335 . (l) The High Court shall hold its sittings at the place at which it now holds them, or at 
Place of holding sittings. such other place (if any) as the ^[Provincial Government], may direct. 


1 Section 332 — Note 1 

[1] A person cannot be fined under this section for 
non-attendance as an assessor in obedience to a sum- 
mons served in district of which he has ceased to be a 
resident and of which he bad no notice, (Vol 18) 1981 
Pat 160 (160) ; 32 Cri L Jour 740. 

[2] The order of a Sessions Judge fining an assessor 
is not open to appeal. (’67) 8 Suth W B Cr 83 (83) (DB). 

Section 333 — Note 1 

[1] Entering a nolle prosequi is one of the rights and 
privileges, which an, Advocate General has by virtue of 
his appointment. (Vol 19) 1932 Gal 699 (708) : 60 Cal 
283 : 84 Gri L Jour 433 (SB)/ 

■ [2] A nolle prosequi is entered where it is clear that 
an indictment is not sustainable against the defendant, 
or questions of difficulty arise as to the jurisdiction of 
the Court. {Vol 18) 19S1 Cal 607 (612) : 59 Cal 275 : 
88 Gri L Jour 3 (DB) © (’04) 8 Gal W hf xlviii (xlviii), 

: jurisdiction of the Court.) 


[3] Trial before a Judge and jury — Judge retiring 
was succeeded by another Judge— Objection raised that 
the succeeding Judge and jury had no jurisdiction — 
The Advocate-General was allowed to enter a nolle 
prosequi. (’98) 2 Cal W N 481 (481, 482, 488). 

[4] Jury giving verdict before hearing case for defence 
— Advocate- General entered nolle prosequi and the 
accused was discharged, (’03) 7 Cal W N xxxi (xxxi). 

[5] An order of discharge under this section is no 
bar to fresh proceedings being taken before a competent 
Magistrate upon complaint, or upon a police-report, or 
under S. 190 (1) (c). (»12) 13 Cri h Jour 488 (488) : 40 
Cal 71 (DB). 

[6] A and B indicated before the Court B being an 
absconder — A discharged under this section on nolle 
prosequi being entered against him — When B was ap- 
prehended, held that same proceedings in which nolle , 
prosequi was entered could not be continued both 
against A and B. (Vol 12) 1925 Cal 902 (908) ; 52 Cal 
590 : 26 Cri L Jour 1397. 
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(2) Bufc it may, from time to time b [‘‘ : * * *] with the consent of the c [Provincial 

Government], hold sittings at such other places within the local limits of its appellate jurisdiction 
as the High Court appoints. 

[Sj Such officer as the Chief Justice directs shall give notice beforehand in the d [Official 
Notice of sittings . Gazette] of all sittings intended to be held for the exercise of the original 

criminal jurisdiction of the High Court. 

[1882 — S. 335.] 

[a] Substituted by A. 0. for 4 'Governor- General in Council in the case c£ the Hiijh Court at F^rt- William, or 
the Local Government in the case of the High Courts.’ * [b] The vvords “in the case cf the High Court at 
Fort-William with the consent of the Governor-General in Council and in all other cases.” were repealed by 
A, 0. [c] Substituted by A. 0. for “Local Government.” [d] Substituted by A. 0, for “iocil official 
Gazette.” 

336. [Place of trial of European British subjects.] Repealed by the Criminal Lam 
Amendment Act, 1023 1 12 [XII j of 1923 8. 20 B 
[1832— & 33C.J 


CHAPTER XXXV, 

General Provisions as to Inquiries and Trials, 

387. *1(1) In the case of any offence triable exclusively by the High Court or Court of 
Tender of pardon to Session, or any offence punishable with imprisonment which may extend 
accomplice. to ten years, or any offence punishable under section 211 of the Indian 

Penal Code with imprisonment which may 9xtend to seven years, or any offence under any of 
the following sections of the Indian Penal Code, namely, sections 216A, 369, 401, 435 and 477A, the 
District Magistrate, a Presidency Magistrate, a Sub- divisional Magistrate or any Magistrate of the 
first class may, at any stage of the investigation or inquiry into, or the trial of the offence, with 
a view to obtaining the evidence of any person supposed to have been directly or indirectly 
concerned in or privy to the offence, tender a pardon to such person on condition of his making a 
full and true disclosure of the whole of the circumstances within his knowledge relative to the 
offence and to every other person concerned, whether as principal or abettor, in the commission 
thereof : 

Provided that, where the offence is under inquiry or trial, no Magistrate of the first class 
other than the District Magistrate shall exercise the power hereby conferred unless he is the 
Magistrate making the inquiry or holding the trial, and, where the offence is under investigation, 
no such Magistrate shall exercise the said power unless he is a Magistrate having jurisdiction in a 
place where the offence might be inquired into or tried and the sanction of the District Magistrate 
has been obtained to the exercise thereof. 

(1A) Every Magistrate who tenders a pardon under sub-section (l) shall record his reasons 
for so doing, and shall, on application made by the accused, furnish him with a copy of such 
record : 

Provided that the accused shall pay for the same unless the Magistrate for some special 
reason thinks fit to furnish it free of cost.] 


SECTION 337 — SYNOPSIS. 

1. Scope and object. 

2. Who can tender a pardon. 

3. Power of Provincial Government to tender 

conditional pardon. 

4. Offences in respect of which pardon may be 

tendered. 

5. Effect of tendering pardon in other cases. 

6. Stage at which pardon can be tendered. 

7. Supposed to have been directly or indirectly 
concerned in, or privy to, the offence.” 

8. Condition of pardon. 

9. Procedure in tendering pardon. 

10. Recording reasons for tendering pardon. 

11. Accepting pardon. 

12. Disclosure, whether should be recorded at the 

time of the tender of pardon. 


13. Effect of pardon. 

14. Examination of approver as witness — Sub- 

section (2). 

1 15. Evidence of an accomplice— Credibility of. 

16. Commitment of accused. 

17. Detention of approver in custody ~ Sub-sec- 

tion (3). 

1. Scope and object. — [1] Object of tendering 
conditional pardon to accomplice in crime is to secure 
evidence of such person and to encourage him to give 
fullest details in respect of the matter. (’89) 11 All 79 
(90). 

[See (Vol 31) 1944 Nag 105 (109) :ILR (1944) Nag 
274 : 45 Cri L Jour 673 (FB). (Per Bose J. in Order of 
reference.) ©(Vol 9) 1922 Bom 177 (177) : 46 Bom 120: 
22 Cri L Jour 620 (DB).] 

[2] In exercise of power to tender pardon Magistrate 
should exercise sound judicial discretion. See (’72-92) 
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f 2; Every person accepting a tender under this section shall be examined as a “witness in* 
^[the Court of the Magistrate taking cognizance of the offence and in the subsequent trial, if any,] 
c [/ 2 A) In every ease where a person has accepted a tender of pardon and has been examined' 
under sub-section 12), the Magistrate before whom the proceedings are pending shall, if he is 
satisfied that there are reasonable grounds for believing that the accused is guilty of an offence, 
comnii-) him for trial to the Court of Session or High Court, as the case may be.] 

1 3) Such person, d [unless he is already on bail], shall be detained in custody until the- 

termination of the trial °[* * * * * 'A 

*1 * * * * * * * *J 

[1882 — S. 387 ; 1872 — S. 347 ; 1861 — S. 209.] 

[a] Substituted by the Code o£ Criminal Procedure (Amendment) Act, 1923 (IS [XVIII] of 1923), S. 86, for 
the original sub-s. (1). [b] Substituted , ibid , for “the Case.” [c] Inserted , ibid, [d] Substituted , ibid,, for 

“if not on bail.” [ej The words “by the Court of Session or High Court, as the ease may be” “were 

repealed , ibid, [f] Sub-s. (4) was repealed , ibid. 


Objects and 

Amendments made in 1923 . — “After considerable 
discussion of the provisions of Section 837 and exami- 
nation of the large body of opinions on this Clause, W8 
have unanimously come to the following decisions : — 

(a) Instead of including all offences punishable with 

imprisonment for a term which may extend to 
seven years, we have made the limit ten years 
and have added as special cases, Sections 211, 
216A, 369, 401, 435 and 477A of the Indian 
Penal Code. 

(b) The Magistrates who should be allowed to tender 

a pardon should, in our opinion, be Magistrates 
of the First Class who are inquiring into the 
offence and any District Magistrate, Presidency 
Magistrate, Sub- Divisional Magistrate, or with 
the sanction of the District Magistrate, a Magis- 
trate of the First Class, having jurisdiction in 


any place where the offence might be inquired 1 
into or tried. 

(c) The power to tender a pardon should be exercis- 

able during an investigation as well as after a 
magisterial inquiry has begun. 

(d) We have deleted the words ‘other than a Presi- 

dency Magistrate.’ We see no reason why 
Presidency Magistrates should not record their 
reasons for tendering a pardon. 

(e) We do not agree with the Committee of 1916 

that it should not be necessary to produce as a 
witness in the Sessions Court an accused person 
who has accepted a pardon. 

(f) We think all cases in which there is an approver 

should he committed for trial, and we have 
deleted the provision which enabled cases to be 
transferred to Section 30-Magistrates”.— S. C. R, 
[XVIII of 1923.]. 


Provincial Amendment. 

PUNJAB. 

In the eases governed by the (Punjab) Frontier Crimes Regulation, 1901 (8 [III] of 1901), section 337, 
Criminal P. C. shall, for the purposes of that Regulation, be construed as if, 

(a) the words in sub-section (1) “triable exclusively by the High Court sections 216A, 369. 401, 

485 and 477A,” and 

(b) the whole of sub-section (2A) were omitted. 

— (Punjab) Frontier Crimes Regulation, 1901, section 7. 


Section 337 — Note 1 (contd.) 

1872-1892 Low BurRul 246 (248, 250) *(*03) 1903 Pun 
Re No. 4 Cr, p. 11 (14) (DB) * (*66) 5 Suth W R Cr 80 
(85) : Beng L R Sup Vol 459 (FB).] 

[8] Magistrate tendering pardon to person who was 
principal offender to obtain evidence against other 
accused — Magistrate held had wrongly exercised dis- 
cretion given by this section* (Vol 8) 1921 Pat 499 
(501). 

. [4] Provisions of this section do not imply that only 
method of obtaining evidence of accused person against 
his co-accused is by tendering pardon to such person 
with all conditions and safeguards mentioned in section. 
(Vol 24) 1937 Nag 17 (21) : 88 Cri L Jour 237 & 251 : 
I L R (1937) Nag 315 (FB). (Provision is enabling and 
not obligatory.) 

[5] It is right of Crown at any stage to enter nolle 
prosequi and thereafter call accused person as witness 
for, Crown. (Vol 16) 1929 Cal 319 (320, 321) : 56 Cal 
102B : 31 Cxi L Jour 315 (DB) * (Vol 10) 1923 All 91 
' (107) : 45 All 226 : 25 Cri L Jour 497 (DB) *(1900) 25 

' Botn 422 (428, 429) (DB)*(Vol 22) 1935 Bom 186 (188); 
♦ ’ 69 Bom 355 ; 36 (M L Jour 937 (DB). 

, ■ [But see (Vol 22) 1935 Cal 478 (474) : 36 Cri L Jour 
; v, w L24B (DB).] 

i ; ^ i Folibe , omitting to charge person * against whom 


there is evidence because they require him as witness — 
Such course is competent but deprecable. (Vol 24) 1937 
Nag 17 (20, 21); 38 Cri L Jour 237 & 251; I L R (1937) 
Nag 315 (FB) * (Vol 22) 1935 Bom 186 (188) ; 59 Bom 
355 ; 36 Cri L Jour 937 (DB). 

[7] Magistrate should exercise special powers in 
strict accordance with provisions of section. (’72-92) 
1872-1892 Low Bur Bui 246 (248, 250) * (’08) 8 Cri L 
Jour 445 (450) (DB) (All). 

[8] If manner in which tender of pardon is made 
follows in substance method prescribed in this section, 
the section must be held to apply and minor and im- 
material irregularities or variations cannot be taken to 
affect operation of section. (Vol 25) 1938 P C 266 (269): 
I L R (1938) Lah 628 : 65 Ind App 388 : 32 Sind L R 
987 : 40 Cri L Jour 860 (PC). 

2. Who can tender a pardon* — [1] District 
Magistrate can tender pardon at any stage of investiga- 
tion, inquiry or trial even though he himself may not 
be holding such inquiry or trial. See (’12) IS Cri L 
Jour 33 (84) ; 5 Sind L R 174 (DB). 

[2] Words “District Magistrate” in this section will 
include Additional District Magistrate on whom all 
powers of District Magistrate have been conferred under 
S. 10 (2). (Vol 25) 1938 Lah 796 (798) ; I L R (1939> 
Lah 38 : 40 Cri L Jour 543 (DB), (Pardon tendered -by 
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Section 337 — Note 2 (contd.) 

such Additional District Magistrate without sanction of 
District Magistrate is not invalid — Dissenting from (Yol 
23) 1936 Lah 353 : 16 Lah 594 : 37 Cri L Jour 515 
(DBJ.) 

[3] Absence of written sanction of District Magistrate 
is irregularity not sufficient under S. 529 to vitiate pro- 
ceedings obtained in good faith, (’OS) 8 Cri L Jour 445 
{450, 451) (DB) (All). 

[4] Pardon under this section is tendered as a judi- 
cial act. (Vol 25) 1938 P C 266 (270) : I L R (1938) Lah 
628 : 65 Ind App 388: 32 Sind L R 937 : 40 Cr L Jour 
360 (PC). 

[5] Magistrate empowered to exercise tender of par- 
don cannot delegate it to police-officer or to subordinate 
Magistrate, (72-92) 1872-92 Low Bur Rul 246 (248, 
250) * f66) 6 Suth W R Cri L 5 (5). 

[6] Magistrate having no jurisdiction tenders pardon — 
Pardon is illegal and defect cannot be cured under S. 529 
— Accued person can be tried and convicted along with 
other accused. (’98) 20 All 40 (41, 42) (D B). 

[7] Person to whom illegal pardon is tendered cannot 
be examined as witness and if he has been examined, 
his evidence is inadmissible. (’72-92) 1872-92 Low Bur 
Rul 246 (248, 250). 

[8] Special Magistrate appointed under S. 24 of 
Bengal Suppression of Terrorist Outrages Act (12 [XII] 
of 1932) can tender pardon under this section. (Yol 23) 
1986 Cal 356 (361, 363, 364) : 37 Cri L Jour 758 : ILR 
(1937) 1 Cal 711 (F B). (Per Full Bench — But the 
Special Magistrate must try the accused himself instead of 
committing him to the session — Mukerji J., contra,) 

3. Power of Provincial Government to tender 
conditional pardon. — [1] Conditional pardon can be 
tendered only by Magistrate and Courts specified in 
Ss. 837 and 838, (’06) 4 Cri L Jour 145 (148) : 33 Cal 
1353 (D B) * (’06) 4 Cri L Jour 44 (45) (D B) (Cal). 
(Evidence of accused taken under conditional pardon so 
offered is wholly inadmissible.) 

.[2] Fact that Magistrate in tendering pardon did so 
after consulting Provincial Government and with its 
authority, cannot affect position of accused or approver. 
(Yol 25) 1938 P C 266 (269) : I L R (1938) Lah 628 : 
65 Ind App 388 : 82 Sind L R 937 : 40 Cri L Jour 360 
(P C). (Overruling (Vol 23) 1936 Lah 353 : 16 Lah 594: 
37 Cri L Jour 515) (D B). 

4 * Offences in respect of which pardon may be 
tendered. — [1] Jurisdiction to tender pardon to 
accomplice is strictly limited to such offences as are 
specifically mentioned in section. (Vol 25) 1938 P C 
266 (268) ; ILR (1938) Lah 628 : 65 Ind App 888 : 
32 Sind L R 937 : 40 Cri L Jour 360 (P C) * (Vol 28) 
1936 Cal 356 (366) : 37 Cri L Jour 758 : ILR (1937) 
1 Cal 711 (F B). 

[2] Jurisdiction is determined with reference to 
offence in respect of which investigation is being made 
or inquiry or trial is held, and is not affected by subse- 
quent alteration of charge or offence or by ultimate 
result of investigation, inquiry or trial. (Yol 26) 1939 
All 567 (571, 572) ; I L R (1939) All 736 : 40 Cri L 
Jour 856*(’21) 22 Cri L Jour 676 (677) (Lah) © (Yol 12) 
1925 Sind 105 (108) : 19 Sind L R 183 : 25 Cri L Jour 
1057 (D B) * (Vol 20) 1933 Pesh 3 (4) : 34 Cri L Jour 
212 . 

[3] Jurisdiction is not affected by fact that there are 
also other offences alleged or charged against accused. 
(Yol 2) 1915 Lah 16 (21) : 1915 Pun Re No. 17 Cr : 16 
Cri L Jour 354 (D B) * (Yol 2) 1915 Sind 43 (45) : 9 
Sind L R 43 : 16 Cri L Jour 632 (D B). 

[4J For validity of pardon, there should be investiga- 
tion or inquiry in progress relating to offence referred 
to in section. (Yol 12) 1925 Nag 387 (338) : 26 Cri L 
Jour 1115. 


[5] Words “triable exclusively by the High Court or 
a Court of Session” mean “shown in the second schedule 
as so triable.” (’97) 1897 Pun Re No. 3 Cr,p. 4 (6) (DB). 

5. Effect of tendering pardon in other cases. 
— [1] Pardon granted in respect of offencenot specified 
in section — Person to whom pardon is granted cannot 
be examined on oath and his evidence is inadmissible. 
C80) 2 All *260 (262) (D B). 

[See however (Yol 13) 1926 Ail 590 (591) : 27 Cri 
L Jour 1103.] 

[2] Person to whom pardon is gt anted cannot be 
prosecuted for giving false evidence. (’86; 10 Bom 190 
(192) (D B) * (’93-1900) 1893-1900 Low Bur Rul 51 
(-51). 

6. Stage at which pardon can be tendered. — [1] Par- 
don mav be granted even at the stage of investigation by 
police. (Yol 24) 1937 Nag 17 (20) : 38 Cri L Jour 237 & 
251 : I L R (1937) Nag 315 (F B). 

[2] Magistrate can tender pardon until he commits 
accused under sub-s. (2 A) or discharges him. (Yol 19) 
1932 Sind 40 (41) : 33 Cri L Jour 906 (D B) * (’21) 22 
Cri L Jour 255 (256) (Lah). 

[3] Mere fact that case is adjourned on application 
under S. 526 does not deprive Magistrate of his power 
of tendering pardon. (Yol 14) 1927 All 90 (90) : 49 All 
181 : 27 Cri L Jour 1369. 

7, “Supposed to have been directly or indirectly 
concerned in, or privy to, the offence.” — [1] Ex- 
pression “any person supposed to have been directly or 
indirectly concerned in, or privy to, the offence” is wide 
one and is not confined to person who has been charged 
with offence or who has been sent up by police for trial 
as accused person. {’12} 13 Cri L Jour 33 (34) : 5 Sind 
L R 174 (D B) * (Vol 10) 1923 Nag 248 (249) : 24 Cri 
L Jour 566 (D B). 

[2] Person concerned in offence need not exactly 
know what crime is being committed in all its details. 
(Yol 7) 1920 Cal 980 (983) : 21 Cri L Jour 802 * (1913) 

9 Cr' App Rep 232. 

[3] There should be intention of assisting in com- 
mission of crime. (Yol 7) 1920 Cal 980 (983) : 21 Cri L 
Jour 802. 

[Sec (Yol 33) 1946 Cal 156 (158) : I L E (1944) 2 Cal 
312 (DB).] 

[4] Magistrate should be satisfied that person him- 
self took part in crime to the extent he admits and that 
he can give true account as to what occurred. (Yol 10) 
1923 Nag 248 (250, 251) : 24 Cri L Jour 566 (DB). 

[See (Vol 20) 1933 Rang 199 (200) : 34 Cri L Jour 
1255 (DB)* (Yol 11) 1924 Oudh 188 (188) : 24 Cri It. 
Jour 799* (’09) 10 Cri L Jour 530(532) (DB) (Bom).] 

[5] This section does not contemplate tender of 
pardon to “spy”. (Yol 15) 1928 Lah 193 (194, 195) : 9 
Lah 550 : 29 Cri L Jour 577* (’95) 19 Bom 363 (370) 
(DB)* (’10) 11 Cri L Jour 560 (564) : 38 Cal 96 (DB)* 
(’12) 13 Cri L Jour 609 (663) (SB) (Cal)* (Yol 15) 1928 
Lah 647 (649) : 29 Cri L Jour 740. 

[6] Word “supposed” does not exclude person who* 
confesses guilt and pleads guilty to charge and is yet 
unconvicted but person already convicted of offence. 
(’85) 7 All 160 (163) (DB)* (’95) 1895 Rat 750 (752) 
(DB). 

8. Condition of pardon. — [1] Law requires not 
cramped and constrained statement by approver, but 
thorough and complete disclosure of all facts within his 
knowledge bearing upon offence or offences as to which 
he gives evidence. (’89) 11 All 79 (87)* (Yol 13) 1926 
Pat 279 (281, 286) : 5 Pat 171 : 27 Cri L Jour 957. 

[2] It is illegal to tender pardon on condition that, 
prisoner should profess to have been present at murder 
and to have personal knowledge of circumstances under 
which offence took place as alleged by prosecution.' (’92) 
1892 Rat 612 (613, 614) (DB). 
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[3] Accused warned that he would be liable to prose- 
cution if he resiled from his previous confession— 
Pardon held not conditional. (Vol 33) 1946 Mad 271 
(279) :ILB (1946) Mad 389 : 47 Cri L .Jour 785 (DB). 

9. Procedure in tendering pardon. — [1] Person 
to whom pardon is to be tendered in hospital — District 
Magistrate need not tender it personally but may make 
order in writing tendering pardon. (Yol 31) 1944 Sind 
184 (186) : I L R (1944) Ear 97: 46 Cr-L I 218 (DB). 

10. Recording reasons for tendering pardon. — 

[1] Circumstances preceding grant of pardon appear on 
record and are sufficient grounds for Magistrate’s action 
— Magistrate need not formally set them out in writing. 
(’09) 10 Cri L Jour 32 (84) : 36 Cai 629 (DB)* (’07) 5 
Uri L Jour 142 (144) (DB) (Cal). 

[2] Magistrate states in his order that to connect 
accused with offence of murder, it is essential to make 
approver in ease — There is sufficient compliance with 
provisions of sub-s. (1A) of this section. (Yol 25) 1938 
Lah 796 (798):ILR (1939) Lah 38: 40 Cr L J 543 (DB). 

[3] Recording of reasons is matter relating to proce- 
dure and not condition precedent to tender of pardon. 
(’12) 13 Cri L Jour 588 (590) (DB) (All). 

[4] Omission to record reasons amounts to irregula- 
rity. (Yol 25) 1938 P C 266 (269) : I L R (1988) Lah 
628 : 65 Ind App 388 : 32 Sind L R 937 : 40 Cri L Jour 
360 (PC). 

[5] Omission to record reasons will not vitiate trial, 
unless it is shown that it has occasioned failure of 
justice. (Yol 16) 1929 All 321 (322) : 30 Cri L Jour 
1157 (DB)* (’08) 8 Cri L Jour 445 (450, 451) (DB) (All) 

* (Vol 11) 1924 Lah 90 (90) : 25 Cri L Jour 174. , 

11. Accepting pardon. — [1] Person expresses 
complete ignorance and states that he is indifferent as 
'to whether pardon is granted or not— He cannot be said 
to accept tender of pardon. (Yol 11) 1924 All 564 (564): 
26 Cri L Jonr 3B6. 

[2] Acceptance of pardon can be gathered from 
circumstances. (Vol 31) 1944 Sind 184 (186) : I L R 
<1944) Ear 97 : 46 Cri L Jour 218 (DB)*(Vol 25) 1938 
Lah 796 (798, 799) : I L R (1939) Lah 38 : 40 Cri L 
Jour 543 (DB). 

* 12. Disclosure, whether should be recorded at 

the time of the tender of pardon. — [1] Section does 
not contemplate recording of statement by proposed 
approver before pardon is granted to him. (Yol 31) 1944 
Bind 184 (185) : I L R (1944) Ear 97 : 46 Cri L Jour 
218 (DB). (But statement may be recorded under S. 164 
for purpose of tender of pardon.) * (Yol 27) 1940 Nag 
218 (219) : 41 Cri L Jour 438 (DB). 

[2] After pardon has been granted, approver can be 
examined on oath under S, 164 before preliminary 
inquiry in committing Magistrate’s Court. (Yol 31) 1944 
Nag 105 (118) : I L R (1944) Nag 274 : 45 Cri L Jour 
873 (FB). (13 C P L R 7, impliedly overruled.) *(Yol 20) 
1933 Lah 868 (869) : 35 Cri L Jour 111 * (Yol 25) 1938 
Lah 796 (799) : I L R (1939) Lah 88 : 40 Cri L Jour 
-543 (DB). 

[But see (Yol 12) 1925 Rang 286 (286) : 3 Rang 
224 ; 26 Cri L Jour 1396*(Vol 9) 1922 Born 138 (141): 
46 Bom 61 : 22 Cri L Jour 728 (DB).] 

13. Effect of pardon. — [1] Pardon tendered and 
accepted under this section — Prosecution need not be 
withdrawn. (Yol 23) 1936 Lah 353 (354) : 16 Lah 594 : 
37 Cri L Jour 515 (DB). 

[2] Pardon tendered under this section refers to 
offence in respect of which it is tendered and extends to 
, -all such offences in connection with same matter as 
approver has necessarily to disclose in making full and 
J true disclosure of all circumstances relating to such 
'S' " offence., (Yol 8) 1921 AU 234 (234) : 22 Cri L Jour 699. 

(Yol 11) 1924 All 220 (222) : 46 All 


236 : 25 Cri L Jour 956 (FB) * (’37) 38 Cri L Jour 84 
(86) (DB) (Lah).] 

[3] Magistrate cannot withdraw pardon. (Yol 3R 
1944 Sind 184 (185, 186) : I L S (1944) Ear 97 ; 46 
Cri L Jour 218 (DB). 

14, Examination of approver as witness— Sub- 
section (2). — [1] Approver resiled from his former 
position and broke condition of his pardon — He must 
be examined in Sessions Court. (Yol 18) 1931 Lah 102 
(102) : 32 Cri L Jour 1126 (DB) * (Yol 17) 1930 Lah 
95 (96) : 11 Lah 230 : 31 Cri L Jour 111 (DB)*(Vol 27} 
1940 Sind 114 (116, 117) : 41 Cri L Jour 747 (DB), 

[But see (Vol 21) 1934 Cal 636 (638, 639) : 61 Cal 
399 : 35 Cri L Jour 1479 (DB).] 

15. Evidence of an accomplice— Credibility of, 
—[1] See Evidence Act, Ss. 118 and 114. 

[2] Presumption that accomplice is unworthy of 
credit, unless corroborated in material particulars is a 
rule of practice of universal application. (Yol 32) 1945 
Sind 132 (140) : 47 Cri L Jour 159 : ILR (1944) Ear 
456 (DB)*(Vol 30) 1943 Mad 278 (279) : 44 Cri L Jour 
482*(Vol 30) 1943 Pat 146 (149) : 22 Pat 27 : 44 Cri L 
Jour 494 (DB) * (Yol 26) 1939 All 567 (571) : 40 Cri L 
Jour 856 : IL R (1939) All 736*(Vol 25) 1938 Rang 177 
(178) : 89 Cri L Jour 581 : 1938 Rang L R 190 (FB) * 
(Yol 24) 1937 Cal 433 (444) : 88 Cri L Jour 852 (SB)* 
(Yol 23) 1936 P C 242 (246) : 37 Cri L Jour 914 (PC * 
(’36) 37 Cri L Jour 999 (1002) (FB) (Cal). 

[3] Utmost caution is necessary in considering weight 
to be attached to evidence of accomplice. (Yol 16) 1929 
P C 15 (18) (PC). 

[4] Judge must warn jury of danger of convicting 
accused person on strength of accomplice’s evidence. 
(’36) 37 Cri L Jour 999 (1002, 1003) (FB) (Cal)*(1925) 
133 L T 736 (738)*(’12) 13 Cri L Jour 305 (314) : 35 
Mad 247 (DB) * (Yol 15) 1928 Oudh 207 (208) : 29 Cri 
L Jour 811 * (Vol 15) 1928 Pat 630 (631) : 8 Pat 285 : 
30 Cri L Jour 137 (DB). 

[5] Accomplice need not be corroborated regarding 
every portion of his statement and in all its details. (Yol 
28) 1941 Oudh 180 (138) : 42 Cri L Jour 165 (DB)*(Vol26) 
1939 A31 567 (571) : 40 Cri L Jour 856 : ILR (1939) 
Ail 736 * (’13) 14 Cri L Jour 225 (229) (DB) (Bom)* 
(Yol 12) 1925 Cal 872 (874) : 52 Cal 595 : 26 CriL 
Jour 1037*(’12) 13 Cri L Jour 305 (315) : 35 Mad 247 
(DB)*(’92-96) 1 Upp Bur Rul 148 (152). 

[6] In determining weight to bo attached to evidence 
of taccomplice and amount of corroboration required in 
each particular case, Court must consider all surround- 
ing circumstances including character and antecedents 
of accomplice, extent of his complicity in crime and 
circumstances under which his evidence is tendered. 
(Vol 30) 1943 Lah 5 (6) : 44 Cri L Jour 62*(Vol 20) 
1933 Pat 96 (99) : 34 Cri L Jour 421 (DB)*(’87) 9 All 
528(554) (SB) * (Yol 20) 1933 Bom 24 (25) : 84 Cri L 
Jour 186 (DB)*(Vol 16) 1929 Bom 296 (302) : 53 Bom 
479 : 31 Cri L Jour 65 (DB)*(’79) 4 Cal 483 (490, 496) 
(FB)*(Yol 20) 1933 Cal 148 (149) : 84 Cri L Jour 675 
(DB)*(Yol 20) 1933 Lah 871 (875): 35 Cri L Jour 137* 
(’12) 13 Cri L Jour 305 (314, 315) : 85 Mad 247 (DB)* 
(’13) 14 Cri L Jour 207(207) (DB) (Mad)*(YoU6) 1929 
Nag 215 (217) : 30 Cri L Jour 311 * (Yol 17) 1930 Nag 
97 (104) : 81 Cri L Jour 153 (DB)*(Yol 19) 1932 Oudh 
11 (15, 16) : 33 Cri L Jour 287 (DB)*(Yol 15) 1928 Pat 
630 (631) : 8 Pat 235 : 30 Cri L Jour 137 (DB) * (’97- 
1901) 1 Upp Bur Rul 173 (174) * (Vol 18) 1931 Rang 
235 (242) : 9 Rang 404 : 33 Cri L Jour 205 (SB)*(Yol 
1) 1914 Sind 117 (118) ; 8 Sind L R 203 : 16 Cri L 
Jour 233 (DB)*(Y,ol 12) 1925 Sind 295 (295) : 19 
Sind L R 111 ; 26 Cri L Jour 1028 (DB). 

[7] While dealing with evidence of corroboration 
C6urt must deal with it aa whole. (Vol 30) 1943 Pat 
146 (151) : 22 Pat H ; 44 Cri L Jour 494 (DB); " 
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[S] Evidence in corroboration should be satisfactory 
and reliable and should ba derived from independent 
and unimpeachable sources or circumstances. (Yol 23) 
1936 Lab 400 (401) : 17 Lah SIS : 37 Cri L Jour 597 
r DB)*(’04) 1 Cri L Jour 568 (571) (DB) (Bom)*(’10) 11 
Cri L Jour 554 (555) : 13 Oudh Cas 243 (DB)*(’ll) 13 
Cri L -Tour 424 (425, 426) : 1 Upp Bur Rul 3rd Qr 96* 

C 79) 4 Cal 483 (490, 494) (PB) * (Yol 12) 1925 Oudh 
295 (298) : 25 Cri L Jour 391 (DB)*(Vol 19) 1932 Sind 

100 (103) : 33 Cri L Jour 324 (DB) * (Yol 13) 1926 Cal 

374 (376) : 26 Cri L Jour 1146 (DB)*(Yol 18) 1931 Pat 

105 (119) : 32 Cri L Jour 383 (DB) * fVoi 8) 1921 Pat 

406 (407) (DB) * (Vol 21) 1934 Lah 23 (24) : 35 Cri L 
Jour 352 (DB). 

[9] Evidence in corroboration must not merely con- 
sist of statements or evidence of other accomplices. (Yol 
31) 1941 Lah 472 473) : I L R (1944) Lah 463 : 46 
Cri L J onr 152 (DB)*(Vcl 30) 1943 Pat 146 (150) : 22 
Pat 27 : 44 Cri L Jour 494 (DB) * (Yol 24) 1937 Cal 

433 (445) : 38 Cri L Jour 852 (S3)*(Vol 23) 1936 P C 
242 (246) : 37 Cri L Jour 914 (PC). 

[But see (Yoi 22) 1935 Rang 491 (494) : 37 Cri L 
Jour 280.] 

[10] Evidence in corroboration must not merely con- 
sist of statements or confessions of co-accused. (Yol 31) 
1944 Lah 472 (473) : I L R (1944) Lah 463 : 46 Cri L 
Jour 152 (DB)* (Vol 20) 1933 All 31 (36) : 55 All 91 : 
34 Cri L Jour 4S9 (DB)*(’13) 14 Cri L Jour 112 (113) 
(All)*(Vol 19) 1932 Lah 298 [300): 33 Cri L Jour 251* 
(’02) 25 Mad 143 (148) (DB) * (Yol 12) 1925 Nag 78 
(80) : 25 Cri L Jour 1067 (DB) * (Yol 11) 1924 Oudh 
369 (371) : 25 Cri L Jour 1207 (DB) * (Yol 20) 1933 
Oudh 355 (360) : 9 Luck 22 : 35 Cri L Jonr 273 (DB)* 
(Vol 1) 1914 Bom 305 (311) : 14 Cri L Jour 625 : 38 
Bom 156 (DB). 

[See however (’07) 5 Cri L Jour 360 (375) : 29 All 

434 (DB).] 

[But see (Vol 24) 1937 Bang 116 (116) : 38 Cri L 
Jour 705.] 

[11] Under circumstances -of particular ease, evidence 
of one accomplice can be used to corroborate that of 
another. (Yol 31) 1944 Mad 503 (503) : 46 Cri L Jour 
377*(Vol 10) 1923 Lah 666 (667) : 25 Cri L Jour 520 * 
(Vol 20) 1933 Bang 57 (58) : 11 Bang 4 : 34 Cri L Jour 
286 (DB) * (’97-01) 1 Upp Bur Bui 173 (174) * (Yol 
22) 1935 Cal 513 (517) : 62 Cal 238 : 36 Cri L Jour 
1115 (SB) * (Vol 25) 1938 Bang 177 (179) : 39 Cri L 
Jour 581 : 1938 Bang L B 190 (FB). (Overruling dicta 
to the contrary in (VoL 18) 1931 Bang 235 : 9 Bang 404 
: 33 Cri L Jour 205 (SB) ana (Yol 24) 1937 Bang 209 : 
38 Cri L Jour 785 (DB).) 

[12] It is not enough if corroborative evidence is of 
vague or general nature and relates merely to circum- 
stances of occurrence or to details of crime : See (Yol 14) 
1927 Lah 581 (590) : 28 Cri L Jour 625 (SB) * (Yol 4) 
1917 Lah 317 (319) : 18 Cri L Jour 696 (DB). 

[13] Corroborative evidence should refer and relate 
distinctly to complicity of accused in crime and also to 
identity of each of the accused. (Yol 32) 1946 Sind 132 
(140) :ILB (1944) Ear 456 : 47 Cri L Jour 159 (DB)*(Vol 
24) 1937 Cal 433 (437, 445) : 38 Cri L Jour 852 (SB) * 
(Yol 23) 1936 P C 242 (246) : 37 Cri L Jour 914 (PC). 

[14] Corroboration may be provided by circumstan- 
tial evidence, (Vol 33) 1946 Cal 156 (158) : ILB (1944) 
2 Cal 312 : 47 Cri L Jour 695 (DB) * (Yol 32) 1945 
Sind 182 (140) : I L B (1944) Ear 456 : 47 Cri L Jour 
159 (DB) * (Vol 30) 1943 Lah 5 (7) : 44 Cri L Jour 62 

* (Vol 22) 1935 Ail 132 (133, 134) : 36 Cri L Jour 617 

* (Vol 20) 1933 Lah 294 (296) : 35 Cri L Jour 641 * 
(Yol 9) 1922 Nag 172 (173) : 23 Ori L Jour 391 * (Yol 
,16) 1929 Oudh 321 (326) : 30 Cri L Jour 922 * (Vol 17) 
1930 Oudh 455 (459) : 32 Cri L Jour 162 (DB) * (Yol 


20) 1933 Bom 4S2 (483) : 58 Bom 40 : 35 Cri L Jour 
317 (DB). 

[15] Circumstantial evidence should lead to in- 
ference of guilt and be inconsistent with theory about 
innocence of accused. (Vol 30) 1943 Lah 5 (S) : 44 Cri 
L Jour 62 * (Yol 19) 1932 Oudh 251 (253) : 32 Cri L 
Jour 1184 : 6 Luck 658. 

Sec the following canes illustrating the proposition : 
(Vol 18) 1931 Cal 697 (702) : 33 Cri L Jour 19 (SB) * 
(Yol 19) 1932 Lah 621 (022, 623) ; 33 Cri L Jour 916 : 
14 Lah 411 (DB) * (Yoi 18) 1931 Mad 6,89 (601, 694, 
696) : 54 Mad 931 : 33 Cri L Jour 51 (DB) * (Yol 17) 
1930 Oudh 353 (356) : 31 Cri L Jour 1210 (DD). 

[16] Irregularities in matters of procedure in record- 
ing statements of approver cannot take away value of 
his evidence when it is found that it is supported by 
other reliable evidence. (Yoi 24) 1937 Cal 99 (120) : 38 
Cri L Jour 818 (SB). 

[17] Verification proceedings are not illegal and may 
afford some test of truth of approver’s statement. (Yol 
28) 1941 Oudh 130 (144) : 42 Cri L Jour 165 (DB). 

16. Commitment of accused. — [1] Under sub- 
s. (2 A) Magistrate cannot try ease himielf even, if he is 
otherwise competent to do so. (’43) 44 Cri L Jour 279 
(279) (Oudb) * (Yol 19) 1932 All 581 (582) : 33 Cri L 
Jour S02 * (Yol 22) 1935 Bom 70 (71) : 36 Cri L Jour 
499 (DB). (In sab-s. (2 A) “accused” does not include 
approver.) * (Vol 16) 1929 Oudh 190 (192) : 4 Luck 
679 : 30 Cri L Jour 567 (DB) * (Yol 12) 1925 Bang 
207 (207) : 26 Cri L Jour 829 * (Vol 12) 1925 Nag 119 
(119) : 25 Cri L Jour 1341. (Sub-section (2 A) governs 
S. 30, Cri. P. C.) * (Yol 20) 1933 Pesh 3 (4) : 34 Cri L 
Jour 212 * (Yol 12) 1925 Lah 378(378): 26 Cr L J 549. 

[2] Under sub-s. (2 A) case cannot be tried by another 
Magistrate though he may be vested with power under 
S. 30 to try it. (Yol 25) 1938 P C 266 (270) : I L B 
(1938) Lah 628 : 65 Ind App 388 : 32 Sind L E 937 : 
40 Cri L Jour 360 (PC). 

[See however (Yol 31) 1944 Mad 503 (503) : 46 Cri 
L Jour 377 * (Vol 23) 1936 Cal 356 (361, 362) : 37 Cri 
L Jour 758 :TLB (1937) 1 Cal 711 (FB). (Per Full 
Bench — Mukerji J., contra.) * (Vol 22) 1935 Cal 281 
(282) : 36 Cri L Jour 884 (DB).] 

[3] Bight to trial by Sessions Court or High Court 
conferred by sub-s. (2 A) is not dependent upon nature 
of evidence given by person who has accepted pardon. 
(Vol 29) 1942 Sind 100 (101) : I LB (1942) Ear 69 : 43 
Cri L Jour 707 (DB). 

[4] Sub-section does not authorise joint commitment 
of approver along with other accused. (*43) 44 Cri L 
Jour 279 (279) (Oudh). 

17. Detention of approver in custody — Sub- 
section (3). — [1] If person to whom pardon is ten- 
dered is not already on bail, he has to be detained in 
judicial custody until termination of trial and cannot 
be released on bail under provisions of Ss. 497 and 
498. (1900) 13 C P L B Cr 7 (8) * (Yol 19) 1932 Sind 
40 (41) : 33 Cri L Jour 906 (DB) * (Vol 14) 1927 Sind 
173 (173, 174) : 28 Cri L Jour 439 (DB). 

[2] Custody contemplated is judicial custody and 
not custody of police. (Yol 30) 1943 All 93 (95) : I L B 
(1943) All 289 : 44 Cri L Jour 327. (Detention in police 
custody is illegal.) * (Yol 19) 1932 Sind 40 (42) : 33 
Cri L Jour 906 (DB) * (Yol 18) 1931 Lah 476 (478, 
479) : 12 Lah 635 : 32 Cri L Jour 913 (DB) * (Yol 18) 
1931 Lah 480 (480) : 33 Cri L Jour 162 (DB). 

[3] Approver should be detained in judicial custody 
until proceedings are terminated by magisterial order 
of discharge or until after termination of sessions trial. 
(’12) 13 Cri L Jonr 842 (843, 844) ; 37 Bom 146 (DB). 

[4] Detention of approver can only be ordered till 
termination of trial. (Vol 22) 1935 Cal 545 (545, 546) : 
62 Cal 430 ; 36 Cri L Jour 1308 (DB). 
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338 . At any time after commitment, but before judgment is passed, the Court to which the 
Power to direct commitment is made may, with the view of obtaining on the trial the evidence 

tender of pardon, of any person supposed to have been directly or indirectly concerned in or 
privy to, any such offence, tender, or order the committing Magistrate or the District Magistrate, 
to tender, a pardon on the same condition to such person. ° * 

[1882 — S. 33S ; 1872 — S. 3dS ; 1861 — S. 219.] 

339 . ( 1 ) Where a pardon has been tendered under section 337 or section 33S, and a [tht 
Commitment of person Public Prosecutor certifies that in his opinion] any person who has 

to whom pardon has accepted such tender has, either by wilfully concealing anything essentia! 
Mil tendered. oc b} . gj v j D g false evidence, not complied with the condition on which the 

tender was made 13 [such person may be] tried for the offence in respect of which the pardon was. 
so tendered, or for any other offence of -which he appears to have been guilty in connection with 
the same matter : 

“[Provided that such person shall not be tried jointly with any of the other accused, and 
that he shall be entitled to plead at such trial that he has complied with the conditions upon 
which such tender was made ; in which ease it shall be for the prosecution to prove that such 
conditions have not been complied with.] 

( 2 ) The statement made by a person who has accepted a tender of pardon may be given in 
evidence against him °[at such trial]. 

( 3 ) No prosecution for the offence of giving false evidence in respect of such statement shall 
be entertained without the sanction of the High Court. 

[1882 — S. 339 ; 1872 — S. 349 ; 1861 — S. 211.] 

[a] Inserted by the Code oi Criminal Procedure (Amendment) Act, 1923 (18 [XVIII] of 1923), S. 87 
[b] Substituted , ibid., for “he may be”, [c] Substituted, ibid., for “when the pardon has been forfeited, 
under this section.” 

Objects and Reasons. 


Amendments of 1923,— We accept Clause 86 [of the 
Bill] so far as it goes except that we would substitute a 
certificate by the Public Prosecutor for an allegation by 
the prosecution as the basis of the prosecution of a 
person who has accepted a tender of pardon, We con- 
sider, however, that it is desirable to lay down some 
procedure with regard to the plea contemplated by the 
proviso to sub- section (1). The Bill contains no indica- 
tion as to when this plea is to be raised and what is to 
be the effect of it, and difficulties of procedure may 
obviously arise with reference to Sections 255, 271 (2) 


and 272. We, tbeiefore, propose a new Section to be 
added after Section 839, which lays down that when a 
person to whom a pardon is tendered is being tried 
under that Section, he shall, at the commencement ot 
the proceedings, be asked whether he raises the plea 
that he has complied with the conditions on which the 
pardon was granted, and, if he does so plead, the Court 
shall record a finding on the point and, if it finds that 
the conditions have been complied with, shall acquit 
the accused. This provision wo have inserted "as a new 
Clause' 86- A in the Bill,” [See now S 339A].-S. C. B. 
[XVIII of 1923.] 


Section 338- — Note 1 

[1] The Sessions Judge should not exercise power to 
tender pardon after taking evidence for the prosecution 
and the defence and the opinion of the assessors. (’84) 
1884 All W N 147 (148) (DB). 

[2] Where the tender of pardon : made by the 
Magistrate is found to be invalid, the Sessions Judge 
may make a valid tender of pardon under this section. 
(’82) 1882 All W N 241 (241), 

[3] An Assistant Sessions Judge when presiding over 
a Court of Session has power under this section to 
tender pardon. (Yol 32) 1945 Cal 42 (44) ;ILR (1944) 
1 Cal 280 : 46 Cri L Jour 557 (DB). 

SECTION 339 — SYNOPSIS. 

■ The certificate of the Public Prosecutor. 

2. “Any person who has accepted such tender.” 

3. Non-compliance with the conditions. 

4. “Wilfully concealing anything essential.” 

5. Effect of pardon. 

6. Procedure at the trial— Joint trial. 

7. Use of statements made by the approver— Sub- 

section (2). 

8,. Prosecution for perjury — Sanction of the Highi 

* Courts s 

■ *' A* The certificate -of the, Public Prosecutor. — * 
PJ 'The oerfi&c&tfe nf the 'Public Prosecutor is the sole 


basis for the prosecution of the approver for the origi- 
nal offence. (Vol 12) 1925 Bom 135 (136, 137) : 26 Cri 
L Jour 469 (DB) * (Vol 12) 1925 Lah 15 (15) : 5 Lah 

8™ j (DB^ r (L L h)° Ur 237 ^ ^ 27 Cri L J ° Ur m ' 

[2] The Sessions Judge has no power to order the 
prosecution of the approver suo motu, (Yol 12) 1925- 
Bom 135 (136, 137) : 26 Cri L Jour 469 (DB). 

[3] Absence of public prosecutor’s certificate is not 
fatal to the commitment of an approver as such certifi- 
cate can be filed before the trial commences in the 
Sessions Court. (Vol 22) 1935 Oudh 116 (116, 117) : 10- 
Luck 537 : 36 Cri L Jour 377 (DB) * (Vol 12) 1925 
Bang 219 (220, 221) : 8 Kang 55 : 27 Cri L Jour 254 
(DB). 

[4] A certificate cannot be said to be defective if it 
does not mention particulars of forfeiture of pardon. 
(Vol 23) 1936 Lah 409 (411) : 37 Cxi L Jour 732 (DB). 

[5] The public prosecutor who conducted the case in 
which pardon was granted need not hold that position 
on the date of granting that certificate. (Vol 23) 1936- 
Lah 409 (410) : 37 Cri L Jour 732 (DB). 

[6] Assistant Public Prosecutor conducted the case 
— • Certificate for prosecution of approver was granted 
by Public Prosecutor — Held the certificate was not 
without jurisdiction. (Vol 27) 1940 Sind 114 (116) ; 41 
Cri L Jour 747 (DB), 
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:ction 339 — Note 1 (contd.) 

[7j Public prosecutor's agreeing with the Magistrate 
not alone sufficient for prosecution of approver for 
iginal offence — His certificate is necessary. (Vol 84) 
>47 Afi 71 (72 1 : 4S Cri L Jour 199 (DB). 

2. "‘Any person who has accepted such ten- 
-r.'* — [1] It should first be proved that the approver 
eepted the conditions of the pardon. {'69) 1*2 Suth 

il Cr 80 (81) © (Yol 11) 1924 All 564 (o6i) : 26 Cri 
Jour 556. 

[2] It should be proved that the approver accepted 
e tender of pardon on a full understanding of condi- 
*na. (’95-1900) 1893-1900 Low Bur Bui 7 i«). 

[3] An approver resiling from acceptance of pardon 
.d wanting to he tried for clearing his character may 

tried jointly with the other licensed. (Yol 11) 1924 
ad 391 (391, 392) : 23 Cri L Jour 210 (DB». 

3. Non-compliance with the conditions. — [1] 
here trying the approver for the original offence the 
>urt should consider whether the approver has failed 
com pi v with the conditions of pardon. (’01) *25 Bom 
5 (679, G80) (DB) * *Yol 9) 1922 Sind 31 (32) : 16 
nd L B 131 : 23 Cri L -Tour 611 © (Yol 6) 1919 Lali 
9 (450) : 1918 Pun Be No. 24 Cr : 39 Cri L Jour 926 
(Yol 4) 1917 All 316 (317) : 39 All 305 : IS Cri L 

ur 444. 

1*2] The prosecution must establish that the approver 
is failed to comply with the conditions of the pardon, 
ol 27) 1940 Nag 77 (77) : 40 Cri L Jour 956 : I L B 
940) Nag 668 (P.B) © (Yol 22) 1935 Lali 799 (800) : 

’ Cri L Jour 79 © (’30) 1930 Mad W N 773 (775) 
>B), (By wilfully giving false evidence.) © (’13) 14 Cri 
Jour 401 (403) : 7 Low Bur Bui 1. (Do.) © (Vol 2) 
>15 Cal 397 (398) : 42 Cal 756 : 16 Cri L Jonr 120 
>B). (Do.) © (’26) 27 Cri L Jour 77 (78) (DB) (Lab). 
10 .) 

[3] The following do not show that the condition of 
rdon has nou been complied with : 

(a) Acquittal of the accused tried. ( 95) 1895 Pun Be 
3. 15 Cr, p. 47 (49) (DB). 

(b) The Sessions Judge or Magistrate opines that the 
tprover is not telling the truth. (’70) 14 Suth W R Cr 
> (10) (DB). 

(c) Improbability of the facts deposed to. ( 5 01) 3 Bom 
R 489 (502, 503) (DB). 

(d) Discrepancies were found from approver’s pross- 
amination. (’02) 1902 Pun Be No. 34 Cr, p. 88 (93) 
(’26) 27 Cri L Jour 768 (768) (DB) (Oudh). 

[See however (’26) 27 Cri L Jour 77 (78, 79) (Lah). 
Yilful introduction of discrepancies.)] 

(e) Inconsistencies in approver’s evidence on im- 
atenal points. ( J 80) 12 Cal L Bep 226 (229) (DB) © 
ol 22) 1935 Lah 799 (800) : 37 Cri L Jour 79. 

[4] Absolutely inconsistent statement with one made 
the time of tender of pardon is enough to institute 
oceedings — Actual examination of both before Magn- 
ate and Sessions Court not necessary. (Yol 15) 1928 
ah 320 (323) : 9 Lah 608 : 29 Cri L Jour 413 (DB). 
[But see (Yol 27) 1940 Sind 114 (116) : 41 Cri L 
mr 747 (DB).] 

[5] Approver’s evidence in Sessions trial not in com- 
iauce with conditions of pardon — His evidence before 
■mmitting Magistrate was in accordance with those 
•nditions — Held , this does not save the approver from 
s liability to prosecution under this section. (Yol 2) 
115 Nag 92 (93, 94) : 11 Nag L B 59 : 16 Cri L Jour 
.7 © (’10) 11 Cri L Jour 254 (254, 255) : 33 Mad 514 
>B). 

[6j Approver’s evidence in Sessions trial was in com- 
ianee with conditions of pardon— His giving false 
fidence before the eojnmitting Magistrate is not nort- 
unplianee with the conditions of pardon. (Yol 27) 
)40 Sind 114 (117) ; 41 Cri L Jour 747 (DB). 


4. “Wilfully concealing anything essential.” — 

[1] The prosecution has to establish that certain essen- 
tial facts within the knowledge of the approver had 
wilfully been concealed by him. (’03) 3 Bom L R 4S9 
(502) (DB). 

2^ Mere absconding does not amount to wilful con- 
cealment by approver. (Yol 3) 1916 Low Bur 111 (112) : 
S Low Bar Bui 357 : 17 Cri L Jour 391. 

‘ 3_, The approver is not bound to make any disclo- 
sure relative to any offence, which was not being in- 
quired into at the time. iVo! 6) 1919 Lah 449 (15C' : 
1918 Pan Re No. 24 Cr : 19 Cri L Jour 920. 

5. Effect of pardon.— _1 ■ Pardon granted to a par- 
son on condition that he would make complete disclo- 
sure of circumstances known to him — Held , complete 
faith should be kept with him. (’02) 1902 Pan Be 
No. 34 Cr, p. 8b i93» © (’30) 1930 Mad W N 773 (775) 
(DB). 

2] Pardon granted — Person discloses his complicity 
in other offences — Institution of proceedings for these 
offences, hold, improper. tVol 13; 1926 Pat 279 (281. 
286) : 5 Pat 171 : 27 Cri L Jour 957 [DB). 

6. Procedure at the trial— Joint trial, — [1] The 
approver should not be tried jointly with the other 
accused. (’37) 1937, Mad W N 879 (380) © (Vol (18) 
1931) Oudh 113 (114, 115) : 32 Cri L Jour 91 : 6 Luck 
386 (D B) © (Vol 22) 1935 Oudh 226 (228) : 35 Cri 
L Jour 889. 

[*2] The Crown may re-arrest the approver after his 
release and proceed against him for the offence in 
respect of which he was granted a conditional pardon if 
sn advised. ( 5 0G) 4 Cri L Jour 346 (354) : 30 Bom 611 
(D B) © (’10) 11 Cri L Jour 702 (703, 704) : 37 Cal 845 
(D B) © (Vol 9) 1922 Sind 31 (32) : 16 Sind L R 131 : 
23 Cri L Jour 611 © (’99) 23 Bom 493 (494) (D B) © 
(’09) 10 Cri L Jour 418 (419) : 5 Nag L R 134. 

[3] Person accepting conditional pardon subsequently 
proceeded against — He can plead that the pardon was 
not forfeited— The issue is to be decided in trial. (Yol 
2) 1915 Cal 397 (39S) : 42 Cal 756 : 16 Cri L Jour 
120 (D B). 

[4] Prosecution of person forfeiting pardon under 
specific charge cannot be directed by Sessions Judge 
— He can only invite District Magistrate’s attention — 
Plea of pardon can be raised before Sessions Judge — 
(Yol 2) 1915 All 245 (246, 247) : 37 All 331 : 16 Cri 
L Jour 4$3(D B) . 

[See However (Yol 7) 1920 Lah 376 (376) : 1 Lah 
218 : 21 Cri L -T 518.] 

[5] Statements made before the Magistrate to be ad- 
missible should have been made after the offer and 
acceptance of pardon by the approver. (Yol 30) 1948 
Sind 166 (169, 170) : I L R (1943) Kar 285 : 45 Cri L 
Jour 118 (DB)© (Yol 27) 1940 Nag 218 (221) ; 41 Cri L 
Jour 433 : I L B (1941) Nag 372 (D B). 

7. Use of statements made by the approver — 
Sub-section (2) — [1] The admissibility of a statement 
by approver is not affected by S. 24 of theEvidence Act. 
(’82) 8 Cal 560 (568) (D B) © (’08) 8 Cri L Jour 445 
(451) (D B) (All) © (Vol 2) 1915 Nag 92 (95) : 16 Cri L 
Jour 417 : 11 Nag L R 59 © (Vol 7) 1920 Bora 270 (279, 
280) : 22 Cri L Jour 68 (F B) © (Yol 20) 1933 Lah 
910 (912) : 35 Cri L Jour 168 (D B). 

[2] Section 399 (2) operates as an exception to S. 24 
of the Evidence Act in respect of statements which have 
been induced by a promise of pardon. (Vol 15) 1928 
Lah 820 (322) : 29 Cri L Jour 413 : 9 Lah 608 (D B) © 
(Yol 23) 1936 Lah 409 (415) : 37 Cri L Jour 732 (D B). 

[3] Before a statement of the approver is used in the 
trial against him it should be properly proved and he 
should be asked if he desires to offer any explanations 
thereon. (Yol 12) 1925 Nag 172 (173) : 25 Cri L Jour 
1355 (D B). 
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Pro^d-urs trial */ a [S39iL ( 1> The Court trying under section 339 a person who haa 
person iifichr section 83y. accepted a tender of pardon shall — 

, c,} If the Court is a High Court or Court of Session, before the charge is read out and 
explained to the accused under section 271, sub-section (1), and 
{ /,j if the Court is the Court of a Magistrate, before the evidence of the witnesses for the 
prosecution is taken, 

ask the accused whether ho pleads that he has complied with the conditions on which the tender 
of the pardon was made. 

(2) If the accused does so plead, the Court shall record the plea and proceed with the trial, 
and the jury, or the Court with the aid of the assessors, or the Magistrate, as the case may be, shall* 
before judgment is passed in the case find whether or not the accused has complied with the con. 


Section 339 — Note 7 ( contd J 

[4] Sub-section (2) applies to statements made by 
the approver before the inquiry in the committing 
Magistrate’s Court. (Vol 31) 1944 Hag 105 (120) ; I L 
R (1944) Nag 274 : 45 Cri L Jour 673 (¥ B). (13 CP 
L R 7 impliedly overruled.) © (Yol 27) 1940 Nag 218 
(221) :IL E '(1941) Nag 372 : 41 Cri L Jour 433 
{D B)© (Vol 12) 1925 Nag 172 (173) : 25 Cri L Jour 
1355 (D B) © (Yol 15) 1928 Lah 320 (322) : 9 Lak 
608 : 29 Cri L -Jour 418 (D B). 

[But see (Yol 9) 1922 Bom 138 (141) ; 46 Bom 61 : 
22 Cri L Jour 728 (D B)J 

[6] Examination of approver as a witness before any 
statements made by him are used in evidence against 
him is not necessary. (*06) 3 Cri L Jour 55 (67, 68, 69) : 
1905 Pun Re No. 41 Cr (F B) © (’08) 7 Cri L Jour 245 
(249) : 1907-09 TJpp Bur Bui Cr P C 7. 

[But see (’09) 8 Cri L Jour 158 (158) : 31 Mad 272 

P B).] 

[7] Statements, if retracted, should be corroborated 
by extrinsic evidence before convicting the approver 
thereon. (Yol 30) 1943 Sind 166 (170) : I L R (1943) 
Ear 285 : 45 Cri L Jour 118 (D B) © (Vol 21) 1934 
Pesh 46 (46, 47) : 85 Cri L Jour 1242 (D B) © (Vol 2) 
1915 Bah 307 (307, 308) : 16 Cri L Jour 815 (D B) © 
(Yol 17) 1930 Nag 259 (260) : 81 Cri L Jour 661 (D B). 

[But see (Yol 25) ' 1938 Lah 135 (135) : 39 CrrL 
Jour 335 (D B).] 

[8] The statement can be used against the approver 
in an inquiry into the offence of perjury against him. 
(’12) 18 Cri L Jour 33 (35) : 5 Sind L B 174 (D B). 

[9] Statement made by approver can be used in a 
civil suit for damages brought against him by the com- 
plainant. (’09) 4 Ind Cas 523 (526) (Cal). 

8. Prosecution for perjury— Sanction of the High 
Court. — [1] If sanction of High Court for prosecut- 
ing for prejury is not obtained before the institution of 
the proceedings, the defect affects the jurisdiction of 
the Court and cannot be cured under S. 537, (’84) 
1884 Pun Be No. 42 Cr, p. 92 (96) (D B) © (’04) 1 Cri 
L Jour 1021 (1021, 1022) : 2 Low Bur Eul 302 (D B) © 
(1900) 27 Cal 137 (139) (D B) © (’86) 10 Bom 190 (193) 
(D B), 

[2] The application for sanction to prosecute the 
approver should be made on behalf of the Crown by a 
regular application to 'the High Court and a letter of 
reference by the Sessions Judge is not sufficient. (’08) 9 
Cri L Jour 283 (284) : 32 Mad 47 (D B) © (’93) 1893 
All W N 13 (13, 14) «. (’97) 24 Cal 492 (493) (D B) © 
•C04) 1 Cri L Jour 793 (798) : 1904 PunReNo. 10 Cr © 
(’12) 13 Cri L Jour 451 (451) (Lah) © (Vol 16) 1929 
Oudh 527 (527) : 5 Luck 452 : 31 Cri.L Jour 204. 

[3] The High Court is not bound to accord sanction 
In every case that is brought to its notice under sub- 

(3) of this section hut has a discretion in the 
fnattpe. (Vol 24)’, 1937 Lah 551 (551) ; 88 Cri L Jour 
{discretion must be used withextreme caution.) 


© (Yol 21) 1984 All 43 (45) : 56 All 288 ; 35 Cri L 
Jour 444. 

[4] The mere fact that the approver makes two in- 1 
consistent statements cannot be a justification for i 
directing his prosecution. (Vol 24) 1937 Lah 551 (552) * 1 
38 Cri L Jour 1079 © (Yol 21) 1934 All 43 (45) : 5Q I 
All 288 : 35 Cri L Jour 444 © (’14) 15 Cri L Jour 76 ! 
(77) (DB) (All) ©(Yol 12) 1925 Pvimg 286 (286) : B 
Remg 224 : 26 Cri L Jour 1396. 

[But see (Yol 20) 1983 Lah 868 (869) : 35 Cri L 
Jour 111.] 

[5] The High Court should decide whether the pre- 
vious statement or confession was true and voluntary 
(Vol 24) 1937 Lah 551 (552) : 38 Cri L Jour 1079 © 
(Yol 21) 1934 All 43 (45) : 56 All 288 : 35 Cri L 
Jour 444. 

[6] High Court opining previous statement of ap- 
prover, and not the latter, to be true — Sanction to 
prosecute is expedient. (Yol 21) 1934 All 43 (45) : 56 
All 288 : 35 Cri L Jour 444 © (Yol 11) 1924 Lah 90 
(91) : 25 Cri L Jour 174. 

[7] Latter statement of approver found true — Pre- 
vious statement inferred to be obtained by threat — 
Sanction *to prosecute is undesirable. (Yol 24) 1937 Lah 
551 (552) : 38 Cri L Jour 1079 © (Vol 21) 1934 All 
43 (45) : 56 All 288 : 35 ' Cri L .Tour 444 © (Yol 19) 
1932 Lah 307 (308) : 33 Cri L Jour 485* 

[8] Where the approver is induced to make certain 
statements in connexion with a capital charge, the 
High Court can allow him every possible locus poeniten- 
tia in respect of such a statement. (’14) 15 Cri L Jour 
76 (77) (D B) (All) © (Vol 11) 1924 Lah 90 (91) : 25 
Cri L Jour 174. 

[9] Where the approver is proceeded against for the 
original offence itself his prosecution for perjury is 
improper. (Yol 19) 1932 Lah 307 (308) ; 33 Cri L Jour 
485. 

[See however (Yol 14) 1927 Nag 189 (191) : 23 
Nag L R 35 : 28 Cri L Jour 645. (Conviction or even if 
convicted proper sentence unlikely — High Court can 
sanction.)] 

[10] Prosecution for perjury can be instituted only 
under Ss. 195 and 476, though sanction of the 
High Court is obtained. (Yol 14) 1927 Nag 189 (192) :* 
23 Nag L B 35 : 28 Cri L Jour 645, 

[11] Approver’s examination in the ease is not neces- 
sary for granting sanction to prosecute under sub-s. (3). 
(’13) 14 Cri L Jour 64 (64) (Lah) © (’05) 3 Cri L Jour 
55 (58) : 1905 Pun Be No. 41 Cr (F B). 

Section 339A — Note 1 

[1] The procedure laid down under this section 
should be strictly followed. (Vol 16) 1929 Oudh 256 
(256) : 30 Cri L Jour 559 (D B) © (Yol 12) 1925 Lah 
15.(15, 16) : 5 Lah 379 : 26 Ori L Jour 237 (D B). 

[2] The Court should tell the aecused that he is, 
entitled to plead compliance with* the conditions of the 
pardon* (Yol 27) 1945 Nag 77 (77) ; 40 Cri L Jour 956 i 
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Lions of the pardon, and, if ifc is found that he has so complied, the Court shall, notwithstanding 
lytning contained in this Code, pass judgment of acquittal. 3 

[a] Inserted by the Code of Criminal Procedure (Amendment) Act, 1923 (18 [XVIII] } of 1923), S. 88. 

Objects and Reasons. 

(See under section 339.) 


Pdght of 'person against whom 
oceedings are instituted to he 
fended and his competency to 
a witness. 


a [ 330. (l) Any person accused of an offence before a Criminal 
Court, or against 'whom proceedings are instituted under this Code 
in any such Court, may of right be defended by a pleader. 


(2) Any person against whom proceedings are instituted in any such Court under section 107, 
under Chapter X, Chapter XI, Chapter XII or Chapter XXXVI, or under section 552. may offer 
mself as a witness in such proceedings.] 

[1S82 — S. 340 ; 1872— S. 186 ; 1861- S. 432.1 

[a] Substituted by the Code of Criminal Procedure (Amendment) Act, 1923 (18 [XVIII] or 1928), S. 89. 


Provincial Amendment 

JNJAB 

For the purpose of trials under the Punjab Public Safety Ordinance, 1946 (No. XIV of 1946) a new San- 
ction (3) was added ; see — Section 34 (3) of that Ordinance, [19-11-1946.] 


setion 339A — Note 1 (contd.) 
j B (1940) Nag 668 (D B) * (Vol 12) 1925 Lab 15 
5, 16) : 5 Lah 879 : 26 Cri L .Tour 237 (D B) * iVol 
)_ 1929 Oudh 256 (256) : 30 Cri L Jour 559 (D B). 

[3] A Magistrate giving finding on the plea of com- 
ance with the conditions of pardon raised by accused 
fore him does not absolve the Sessions Judge from 
king him if he pleads such compliance. (Vol 16) 1929 
ldh 256 (256) : 80 Cri L Jour 559 (D B) * (Vol 8) 
16 Mad 290 (290) ; 16 Cri L Jour 234 (D B) * (Vol 

1915 Cal 667 (678) : 16 Cri L Jour 65 : 42 Cal 
6 (D B). 

[4] Magistrate recording plea of compliance with 
nditions of pardon, but question discussed after con- 
lering whether accused was guilty — Held there was 
* ' irregularity vitiating trial. (Vol 20) 1933 Lah 910 
11) : 35 Cri L Jour 168 (DB). 

[5] The Crown should prove that the pardon has 
en forfeited by the approver. (Vol 27) 1940 Nag 77 
7) : 40 Cri L Jour 956 : ILB (1940) Nag 6 68 (DB)* 
ol 22) 1935 Lah 799 (800) : 37 Cri L Jour 79. 

[6] In a case triable by the jury, the question whe- 
er the accused has complied with the conditions of 
e pardon should be left to the jury. (’10) II Cri L 
ur 254 (255) : 83 Mad 514 (DB). 

[7] In a case triable with the aid of assessors, the 
>urt should, after recording the plea, call upon the 
sessors to deliver their opinions on that plea and then 
3ord its own finding. (Vol 27) 1940 Nag 77 (77) : 40 
i L Jour 956 : I L E (1940) Nag 66S (DB). 

[8] Section 339 A does not apply to ease of approver 
10 has stated that his statement as approver was 
mpletely false. (Vol 26) 1939 Lah 66 (67) : 40 Cri L 
ur 614 : ILK (1939) Lah 216 (DB). 

[9] Failure to conform to the provisions of the sec- 
m vitiates the trial. (Vol 27) 1940 Nag 77 (77, 
) : 40 Cri L Jour 956 : ILB (1940) Nag 668 (DB) * 
ol 16) 1929 Oudh 256 (2^6) : 30 Cri L Jour 559 (DB) 
Vol 12) 1925 Lah 15 (16) : 5 Lah 379 : 26 Cri L 
ur 237 (DB). 

[See however (Vol 26) 1939 Lah 66 (67) : 40 Cri L 
ur 614 : I L B (1939) Lah 216 (DB).] 

SECTION 340 — SYNOPSIS. 

. Scope. 

2. "Proceedings . . . . under this Code.” 

2a. "Criminal Court.** 

3. Appellate and revisional Courts. 

. "May of right be defended.” 

5. Right of accused while in custody. 


6. Choice of pleader. 

6a. Appointment of defence counsel by the 
Crown. 

7* Arguments. 

8. Citing accused’s counsel as witness. 

9. Court and pleader. 

10. "Pleader,” 

11. Muktears and other persons. 

12. Sub-section (2). 

1. Scope. — [1] Complainants have the legal 
right to be represented by counsel, though where the 
Crown also prosecutes the officer acting on its behalf 
will lead. (’70) 5 Deng L B App 70 (71) (DB)*(’70) 1870 
Pun Re No. 30 Cr, p. 47 (47) (DB) * (Vol 12) 1925 Ail 
301 (802) : 26 Cri L Jour 734. 

[But see (’86) 1886 Pun Re No. 29 Cr, p. 70 (72) 
(DB)*(*71) 8 Bom HCRAC 202 (204) (DB).] 

[2] The Crown is entitled as of right to be heard by 
counsel or pleader in support of each prosecution whe- 
ther in an original or appellate Court. (’71) 8 Bom H 
C B 204«. 

2. "Proceedings ..... under this Code.” — 
[1] Proceedings under Chapter X are criminal proceed- 
ings. (Vol 3) 1916 Mad 970 (970) : 16 Cri L Jour 349 ; 

39 Mad 537 (DB). 

[2] Access to the accused by his legal advisers should 
be allowed irrespective of whether a charge-sheet has 
been sent up or not. .(Vol 13) 1926 Bom 551 (554) : 50 
Bom 741 : 27 Cri L Jour 1169 (DB)*(Vol 19) 1932 Lab 
13 (14) : 12 Lah 211 : 32 Cri L Jour 1022* (Vol 18) 
1931 Lah 99 (100) : 12 Lah 435 : 33 Cri L Jour 180 * 
(Vol 17) 1930 Lah 945 (946); 12 Lah 16 : 32 Cri L 
Jour 339, 

[3] A person with regard to whom a preliminary . en- 
quiry under S. 202 is being held is not entitled by any 
rule of law to intervene. (’13) 14 Cri L Jour 57 (58) : 

40 Cal 444 (DB)*(*20) 25 Cal W N atii (xii) (DB) * (Vol 
13) 1926 Sind 188 (189) ; 20 Sind L B 43 : 27 Cri L 
Jour 494 (DB)*(*08) 8 Cri L Jour 20 (23) : 4 Nag L R 
81*1*11) 12 Cri L Jour 207 (208) (DB) (Cal). (The ac- 
cused can watch the proceedings by engaging a 
counsel.) 

[4] The pleader’s assistance is secured as a matter of 
practice as amicus curia even when parties have no 
right to be heard either in person or by pleader, (’ll) 
12 Cri L Jour 231 (232) (All). 

2a. "Criminal Court.”— [1] A Police Patel acting 
under S. 14 of the Bombay Village Police Apt of 1867 
is a "Criminal Court” within the meaning of this sec- 
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Section 340 — Note 2a ft n id.) 

tion. (Yol 29) 1942 Hem x05 (N 5; : 18 Cii L 4 our 786 

(DB). 

3. ApoeHaie and rivisional Courts. — : 1_ The 
section has ce r -'0 held to be applicable to an appellate 
Couri. (LC) 1370 Pan Re No 31 Or, p. 49 (DB)>P( ! 05) 9 
CL IV N cel xx xv (eelxxxv) (DB). 

1 2 < The right of persons to appear personally or by 
pleader before Courts exercising powers of revision is 
expressly excluded by S. 440. (’ll) 12 Cri L lour 281 
(232) (All) * (76) 1 Bom 64 (65) (DB). 

4. “May of right be defended. 55 — [1 j The ac- 
cused is entitled to be represented by a pleader. (1900) 
27 Cal 656 (658) (DB)*(Vol 12) 1925 All 2S5 (2S5) : 47 
All 147 : 26 Cri h Jour 575. 

; r 2] Accused denied right to be represented by 
pleader — A re-trial would be ordered. (’77) 1877 Pun Be 
No. 9 Cr, p 28 (23) (DB). 

[3] Notice of the date fixed for hearing should be 
given to the accused. (’03) 25 All 375 (377). 

[4] The accused should be allowed to secure proper 
legal advice and assistance before he is called upon to 
cross-examine the prosecution witnesses. (Yol 3) 1916 
Mad 983 (934) : 16 Cri L Jour 788 * (Vol 3) 1916 Mad 
142 (143) : 16 Cri L Jour 334. 

[5] Accused should not be asked immediately after 
the framing of the charge to cross-examine the prosecu- 
tion witnesses. (Yol 3) 1916 Mad 933 (934) : 16 Cri L 
Jour 786 * (’ll) 12 Cri L Jour 548 (549) (Mad). 

[6] The accused should be given an opportunity of 
engaging a pleader by adjourning the case for a 
reasonable period, (Vol 12) 1925 All 285 (285) : 47 All 
147 : 26 Cri L Jour 575 * (Yol 3) 1916 Lah 445 (445) : 
17 Cri L Jour 278. 

[7] The services of a counsel are necessary even 
when witnesses are examined-in-ehief, not only to 
check leading questions but to prevent irrelevant 
evidence being recorded. (Yol 12) 1925 Mad 1153 (1154): 
27 Cri L Jour 33. 

[8] Trial held at a place where accused cannot put up 
proper defence being unable to be represented by 
pleader — Held, Magistrate exercises jurisdiction with 
material irregularity. (Yol 5) 1918 Pat 197 (199) : 19 
Cri L Jour 249 : 3 Pat L Jour 147 (DB). 

[9] Court held on Sunday — Accused deprived of 
rights under this section — Held, conviction should be 
set aside. (Yol 2) 1915 Bom 254 (255) : 16 Cri L Jour 
752 (DB) © (Yol 17) 1980 Nag 255 (257) : 31 Cri L 
Jour 705. 

ISee also (Yol 12) 1925 Pat 772 (732) : 4 Pat 646 : 
26 Cri L Jour 1441 (DB).] 

[10] Accused deprived of services of senior counsel — ■ 
Accused not prejudiced — Conviction allowed to stand. 
(’98) 1898 Pun Re No. 14 Cr, p. 32 (S3) (DB). 

[11] An appellant is entitled to be heard through his 
pleader. (’08) 9 Cri L Jour 189 (190) (DB) (Cal). 

[12] Accused’s counsel applying for being heard — 
Judge deciding appeal without hearing counsel, on a 
day when it was physically impossible for counsel to 
attend — Held, Judge contravened provisions of the 
Code. (’70) 1870 Pun Be No. 31 Cr, p. 48 (49) (DB), 


[13) Persons not defended — Magistrate or Judge 
should test accuracy of statement of witnesses by 
questioning them. (’84) 7 All 160 (162) (DB). 

[14] Ignorant person accused of technical offence — - 
Judge should help him in putting up obvious defensive 
pleas. (Yol 17) 1930 Bang 349 (350) : 32 Cri L Jour 206. 


{15] Defence lawyer engaged at Crown’s expense in 
competent —7 3 udge should cross-examine witness i 
. necessary in the interest of justice. (Yol 29) 1942 Pa 
fQ il93) : 43 Cri L Jour 36 (DB) * (Yol 25) 1938 Pa 
153 (15$; : 89 Cri L Jour 884 (DB). 


5, Bight of accused while in custody. — [1] r Jhis 
section implies that the accused shall have a reasonable 
opportunity if in custody, of getting into communication 
with his pleader and preparing for his defence. (Yol 181 
1926 Bom 551 (552): 50 Bom 741: 27 Cri L Jour 1169 
(DB) * (Yol 22) 1935 Lah 230 (244) : 35 Cri L .Tom 
1180 (DB). 

[2] Accused on remand has a right to have access to 
his legal adviser subject to restrictions necessary to 
prevent interference with the course of investigation 
(Yol 17) 1930 Lah 945 (947) : 12 Lah 16 : 82 Cri L 
Jour 339^ (Vol 19) 1932 Lah 13 (14) : 12 Lah 211 ; 32 
Cri L Jour 1022, 

[3] -The High Court can interfere under S. 581 A if 
the accused is prevented from having access to his 
legal advisers, while on remand. (Vol 13) 1926 Bom 551 
(553) : 50 Bom 741 : 27 Cri L lour 1169 (DB). 

[4J Accused arrested, placed in custody and called 
upon to conduct their case — No legal assistance allowed 
to be secured — Held, procedure was irregular, (Yol 7) 
1920 All 268 (269) : 42 All 646 : 22 Cri L Jour 228. 

[5] Reasonable facilities should be given to the under- 
trial officer to consult bis legal advisers and conduct his 
defence. (Yol 6) 1919 Cal 156 (156) : 20 Cri L Jour 230 
(D B) 80 (Vol 19) 1932 Cal 285 (286) : 58 Cal 1132 : 33 
Cri L Jour 15. 

[6] The High Court should satisfy itself that the 
accused, a police officer, is not hampered in his defence 
though it is beyond its jurisdiction to interfere with the 
dieiplme of the police force or the exercise of lawful 
powers by the superior officers. (Yol 6) 1919 Cal 383 
(385) : 20 Cri L Jour 675 (D B). 

[7] Police should not overhear the conversation 
between the under-trial prisoner and his lawyer. (’71) 8 
Bom H C JR Cr 126 (157) (F 13) * (Yol 17) 1930 Lah 
945 (947) : 12 Lah*16 : 32 Cri L Jour 339 * (Vol 22) 
1935 Cat 101 (102) : 62 Cal 384 : 36 Cri L Jour 615. 

6, Choice of pleader [1] Prisoners should have 

the fullest opportunity to execute vakalatnamas to 
whomsoever they please, (1863) 1 Bom HOB Cr 1(3 
(16) (S B) * (1862) 1 Mad H 0 B 4 (4) (D B). 

[2] Pleader engaged by accused did not know how 
to behave — Magistrate cannot ask accused to engage 
another counsel. (’96) 1896 Rat 861 (863) (D B). 

[3] No Court has any authority to force upon an 
accused person the services of a counsel if he is un- 
willing to accept them. (’37) 39 Pun L R 311 (312) ® 
(Yol 16) 1929 Lah 705 (706) : 11 Lah 220 : 31 Cri L 
Jour 977 (D B) * (’37) 39 Pun L R 311 (312) (DB). 

[4] The Magistrate is not justified in refusing the 
pleader an interview with the accused or a seat in 
Court. (’99) 1 Bom L R 856 (856) (D B) * (’93) 21 Cal 
642 (661, 662) (D B). 

[5] Dispute between counsel assigned for defence and 
another who is asked to associate with him — Judge 
interfering decides that the former should conduct 
defence — Held, Judge did not act contrary to S. 340. 
(Vol 16) 1929 Cal 1 (5, 6) : 30 Cri L Jour 494 (D B). 

6a. Appointment of defence counsel by the 
Crown. — [1] The selection of lawyers to defend 
prisoners should be made from among young men of 
marked ability. (Vol 29) 1942 Pat 90 (93) : 43 Cri L 
Jour 86 (DB) * (Vol 25) 1938 Pat 153 (158) : 39 Cri L 
Jour 384 (D B). 

[2] In a Sessions trial for rape, the Judge should 
appoint a member of the Bar as amicus curiae . (Vol 29) 
1942 Mad 285 (287) : 43 Cri L Jour 576. 

7, Arguments. — [1] A Court is bound to hear 
arguments offered at any criminal trial or proceedings. 
{Yol 12) 1925 All 282 (283) : 26 Cri L Jour 810 * 
(Yol 12) 1925 Oudh 228' (229) : 27 Oudh Cas 323 : 25 
Cri L Jour 1380 * (’04) 1 Cri h Jour 760 (761) (Bom). 
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Section 340 — Note 7 (contd.) 

[But see (Vol 31) 1944 Oudh 296 (296) : 20 Luck 
'1.3 

[2] Refusal to hear arguments is not a mere 
r regularity but an illegality. (Vol 15) 1928 Mad 1231 
1253 1 : 29 Cri L Jour 1082. 

r Jj A. Magistrate may eut short an argument which 
la* proceeded for an inordinate length of time. (’OS) 7 
.Ti b Jour 146 (153) : 35 Cal 243 (D B). 

[5] Court witness examined after arguments and 
losure of case— Magistrate not requested to hear further 
.rguments — Held, no objection could be raised in 
e\ ision. (Vol 11) 1924 Cal 980 080): 25 Cr L J 1107. 

[6] A counsel should generally he heard by an oral 
address and not by a written speech. (Vol 8) 1921 Cal 
t26 (428l (D B» * (Voi 15) 1928 Bom 557 (558) : 53 
3om 119 : 30 Cri L .lour 185 (D B). 

[7] The Court should take notes of the arguments 
vhen they are being submitted. (Vol S) 1921 Cal 426 
4*28) (D £>). 

[8] Filing memorandum of arguments taken behind 
Tie back of one of the parties, is improper, (Vol 15) 
1928 Mad 1130 v (1131) : 29 Cri L Jour 929 « (Vol 15) 
1928 Bom 557 (559) : 53 Bom 119 : 30 Cri L Jour 185 
(D B) * (Vol 13) 1926 Sind 194 (198) : 21 Sind L R 
293 : 27 Cri L Jour 711. 

[9] Where notes of arguments are submitted to the 
Court the counsel should show it to the pleader of 
opposite party for his remarks. (Vol 8) 19*21 Cal 426 
(423) (D B). 

/[J.0] Where a counsel on behalf of his client is 
entitled to be last heard in the matter, he cannot be 
deprived of the right. (Vol 15) 1928 Bom 557 (559) : 
53 Bom 119 : 30 Cri L Jour 185 (D B). (Violation of 
right is irregularity curable by S. 537.) * (’06) 11 Cal 
W N xliii (xliii) (D B). 

[11] Writing of judgment during the arguments is 
irregular, but curable under S. 537. (’93) 21 Cal 121 
(128, 129) (S B). 

8. Citing accused’s counsel as witness. — [1] 
Prosecution requiring defence counsel as witness — 
Sufficient notice should be given to the accused to 
engage competent counsel. (Vol 12) 1925 Mad 1153 
(1154) : 27 Cri L Jour 33. 

[2] Accused’s counsel cited as witness — Rule as to 
exclusion of witnesses from Court does not apply, 
(Vol 8) 1921 Mad 424 (424) : 44 Mad 916 : 28 Cri L 
Jour 588 (D B). 

[3] It is desirable that counsel do not appear in cases 
where it is probable that their evidence would be mate- 
rial. (Vol 3) 1916 Mad 5 (7) # (Vol 12) 1925 Sind 99 
(100): 18 Sind LR 30: 25 Cri L Jour 571 (DB)*(Vol 14) 
1927 Pat 61 (79) : 5 Pat 777 (D B). 

[4] No self-respecting counsel would like to conduct 
a case for the defence after having been called as a 
witness for the prosecution. (Vol 12) 1925 Mad 1153 
(1155): 27 Cri L Jour 33* (Vol 1) 1914 Cal 896 (427 to 
429): 40 Cal 898 (S B), (Objections are not against his 
giving evidence but to his conducting the case.) 

9. Court and pleader. — [1] A Magistrate should 
not conduct himself unpleasantly towards persons 
brought before him for trial or their legal advisers. (’71) 
8 Bom HCRCr 126 (157, 158) (F B). 

[2] It is improper for the Court or for persons in 
charge of the prosecution to intimidate either the accu- 
sed or the pleaders appearing for them. (’01) 3 Bom L 
R 562 (563) (DB)*(Vol 6) 1919 Pat 515 (517): 20 Cri L 
Jour 566. (As the position of the accused is always of 
grave anxiety.) 

[3] Court cannot refuse to allow the pleader to cross 
examine witnesses or permit him to do so only on 
condition of his appologising for his previous eontuma- 
f>mna hpViuTrirtm* PQfil 1896 Rat RBI *1863) (DB). 


[4] It is improper to suspend a pleader before the 
close of a case. (’84) 10 Cal 256 (260, 264) (DB). 

[5] Courts cannot fetter the discretion of advocates 
by insisting that their case should be put to this witness 
or that. (Vol 6) 1919 Pat 515 (516) : 20 Cri L Jour 566. 

[6J The Court should leave witnesses to the pleader* 
to be dealt with. (Vol ill 1924 Oudh 871 <372) : 27 
Oudh Gas 246 : 25 On L dour 1226. 

[7] A pleader cannot be charged with misconduct if 
he writes out petitions without asking the client anrl 
asks or advises him to present the same. (’13; 14 Cri L 
Jour 488 (439) (Oudh). 

Ds] Pleader’s admission is binding on the party. (Vol 
15; 1928 Bom 241 (242, 243) : 52 Bom 6S6 : 29 Cri L 
Jour 990 (DB). 

[Sj Admission from dpfence counsel should not he 
taken in a capital ease— Every fact should be strictly 
proved on record. (Vol 7) 1920 All 99 (101) : 21 Cri L 
Jour 777 (DB), 

[10] The counsel should endeavour by their conduct 
to prevent any unpleasantness, and to avoid provoking 
the Court to offer discourtesy. Some latitude should be 
allowed to a member of the bar, insisting on the conduct 
of his case upon his question being taken down or his 
objections being noted, where the Court thinks the 
question inadmissible or the objections untenable. (Vol 
4) 1917 Pat 437 (438): 18 CriL Jour 670 (DB). 

[11] There ought to be a spirit of give and take 
between the Bench and the Bar in matters of taking 
down questions or objections of pleader. (’04) 1 Cri L 
Jour 612 (613) (DB) (Bom). 

[12] The same counsel should not appear for two 
accused having conflicting defences. (’90) 1890 Pun Re 
No. 13 Cr, p. 25 (25) (DB). 

[13] A pleader who is himself interested in a case 
ought not to appear for the accused, (Vol 20) 1933 
Rang 34 (34) ; 34 Cri L Jour 466 (DB). 

[141 An advocate should protect his client as far as 
possible from being convicted except by a competent 
tribunal and upon legal evidence sufficient to support a 
conviction for the offence of which be is charged. (Vol 
11) 1924 Cal' 257 (268, 269): 25 Cri L Jour 817 (FB). 

10. “Pleader.” — [1] Advocates on the appellate 
side do not come within the definition of pleader quoad 
the High Court Sessions. (Vol 21)1934 Bom 70(71): 
58 Bom 456 (FB). 

[2] The question whether a vakil can act for a party 
in a criminal appeal from the original side of the High 
Court or whether the appearance can be only by an 
attorney depends upon the rules of that Court. (Voi 15) 
1928 Cal 675 (678) : 55 Cal 858: 29 Cr L J 1022 (DB). 

[3] A Munsifs Court pleader comes within the cate- 
gory of “ authorised pleader.” (’79) 2 Weir 402 (402). 

[4] The discretion to allow a pleader who is authori- 
sed to practise in certain other districts should be 
exercised judicially and sparingly. (Vol 5) 1918 Upp 
Bur 56 (56): 2 Upp Bur Rul 121 : 18 Cri L Jour 345. 
(The interests of the accused must be considered in 
doing so.) 

[5J A Magistrate has no power to forbid a duly 
qualified pleader to appear. (’69) 1869 Rat 25 (25) (DB). 

[6] A memorandum of appearance is sufficient where 
an authorised pleader appears for defence. (Vol 13) 
1926 Pat 296 (298) : 27 Cri L Jour 666 (DB) * (Volll) 
1924 Mad 192 (192) : 25 Cri L Jour 73. 

[7] Even a memorandum of appearance is unneces- 
sary when the party is present. (’09) 9 Cri D Jour 305 
(306) (Mad). 

[8] The High Court alone can forbid legal practi- 
tioners from practising pending renewal of tfceir certi- 
ficates. (Vol 18) 1931 Mad 688 (688) : 54 Mad 574. 

11. Muktears and other persons. — [1] An estate 
manager may be a pleader provided he has the per mis- 
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Section 340 — Note 11 (contd / 

sion of the Court to plead. (Vol 13) 1926 Bom 218(222): 

50 Bom. 250 : 27 Cri L Jour 440 (DB). 

[2] A Prosecuting Inspector may, with the Court’s 
permission, defend an accused person. (Vol 17) 1930 
Nag 150 (151) : 26 Nag L B 172 : 31 Cri L Jour 419. 

[3] Third class advocates In Burma required permis- 
sion to plead and act in a Sessions Court. (’72-92)1872- 
1892 Low Bur Bui 260. 

[4] The practice of permitting private vakils to defend 
parties is not illegal ("74) 7 Mad HOB App xxxvii 
(xxxvii). 

[5] A general order prohibiting a person from 
appearing in any ease in any Court or Courts is illegal. 
(Yd 10) 1928 Mad 188 (184) © (’02) 12 Mad L Jour 
354 (354) (SB) © (’ll) 12 Cri L Jour 111 (112) : 38 Cal 
488 (DB). 

[6] A person aggrieved by the refusal of a Magistrate 
to allow him to appear in a particular case may move 
the High Court in revision. (Vol 10) 1923 Mad 183 
(184) (DB). 

[See however (Vol 10) 1923 Mad 484 (485). (Case 
concluded — No purpose in proceeding with revision — 
Objection may be taken in appeal.)] 

12. Sub-section (2). — [1] Class of persons re- 
ferred to in the sub-section are accused persons in res- 
pect of whom the ordinary bar against putting on oath 
an accused person has been removed by the Legislature. 
(Vol 12) 1925 Cal 822 (828) : 52 Cal 721 : 26 Cri L Jour 
1194 (FB). 

[See however (Vol 14) 1927 Cal 509 (oil) : 54 Cal 
532 : 28 Cri L Jour 407 (DB). (Persons referred to are 
not accused persons.)] 

[2] The omission of the word “accused” in sub-s. (9) 
of S. 488 indicates that such persons should no longer 
be looked upon as accused persons. (Vol 12) 1925 Cal 
339 (339) : 25 Cri L Jour 1091 (DB). ' 

SECTION 341 — SYNOPSIS. 

1. Scope. 

2. Duties and powers of Court other than the 

High Court. - 

3. Proceedings shall be forwarded to the High 

Court. 

3a. Non-compliance with the section — Effect. 

4. “High Court shall pass thereon such order as 

it thinks fit. 5 ' 

5. Criminal responsibility of deaf mutes. 

1. Scope. — [1] The provisions of this section 
apply to persons who are unable to understand the 
proceedings from deafness or dumbness or ignorance of 
the language of the country or other similar cause. 
(Vol 30) 1943 Sind 237 (241) : ILB (1948) Kar 326 ; 
45 Cri L Jour 188 (DB) © (’80) 5 Bom 262 (263). 

[2] Where the inability to understand the proceedings 
is due to unsoundness of mind the procedure to be 
followed is that provided for in Chap. XXXIV. (’80) 5 
Bom 262 (263). 

[3] ^ Accused o! poor .wits and incapable of under- 
standing anything — High Court directed inquiry to be 
held if he was lunatic at the time of trial or at the 
time of committing act — If so found he should be tried 

I under S. 341 and the case reported to the High Court. 

24 (24) (Mad)., V ; >. 


[4] The fact that the accused is deaf and dumb does 
not perse justify a reference under S 341; he must 
also be unable to understand the proceedings. (Vol 30} 
1943 Sind 237 (240) :ILB (1943) Kar 328 : 45 Cri £ 
Jour 138 (DB) © (’37) 1937 Mad W N 1121 (1121) © 
(Vol 14) 1927 Lab 799 (799) : 28 Cri L Jour 856 © 
(Vol 16) 1929 Lah 840 (840) : 10 Lab 566 : 29 Cri L 
Jour 1104 © (’01) 3 Bom L R 371 (371) (DB) © (’26) 
27 Cri L Jour 1097 (1097, 1098) (All) © (’04) 1 All L 
Jour 273n (273»). 

[5] Accused slightly deaf — He should be spoken tc 
from close quarters and efforts taken to make him 
understand the proceedings — High Court should not be 
asked to pass orders dispensing with taking their efforts* 
on the ground that it is troublesome, (Vol 34) 1947 
Mad 129 (129). 

2. Duties and powers of Court other than the 
High Court. — [1] A Magistrate should not proceed 
to pass sentence on the accused, but having convicted 
him should stay proceedings and report the matter to* 
the High Court for orders. (Vol 30) 1943 Sind 237 (241): 
ILB (1943) Kar 326 : 45 Cri L Jour 138 (DB) © (’89) 
1889 Pun Be No. 37 Or, p. 139 (140) (DB) © (’ll) 12 
Cri L Jour 386 (387) : X TJpp Bur Bui 57. 

[2] A Magistrate is not empowered to pass an order 
under S. 562 of the Code. (T2j 13 Gri L Jour 248 (248b 
(DB) (Mad). 

[3] The Magistrate should attempt to get into com- 
munication with the accused with the assistance of hi&- 
relatives. (Vol 30) 1948 Sind 237 (240) MLR (1943) 
Kar 326 : 45 Cri L Jour 138 (DB) © (’06) 4 Cri L Jour 
444 (445) (DB) (Bom) © (’ll) 12 Cri L Jour 386 (387) ; 

1 Upp Bur Bui 57. 

[4] Where there was failure to communicate with 
accused and the High Court was not able to say that 
the accused were not prejudiced, the conviction was set 
aside. (Vol 30) 1943 Sind 237 (240) MLR (1943) Kan 
326 : 45 Cri L Jour 13S (DB) © (’70) 6 Mad HOB App 
vix (vii). 

[5] No communication with accused — No failure of 
justice resulted — High Court may decline to interfere' 
with conviction. (’70) 2 Weir 402 (403). 

[6] Summary procedure is not suitable to the eas^ 
of accused who cannot be made to understand the pro- 
ceedings. (’06) 4 Cri L Jour 444 (445) (Bom). 

3. Proceedings shall be forwarded to the High, 
Court. — [1] There should be a conviction or committal 
befote a reference is made to the High Court. (’97)* 
1897 Bat 879 (879) (DB) © (1900) 27 Cal 368 (370) 
(DB). 

[2] If a reference is made before a conviction or 
committal, the record will be returned to the trying 
Magistrate to be reported by him only if he convicts or 
commits the accused. (’81) 1881 All W N 15 (15). 

[3] Finding must be given by the Magistrate as to* 
the capability of accused understanding the nature of* 
the case and the purport of evidence. (’97) 1897 Bat 
879 (879) (DB). 

[4] Report of, the' Magistrate should give reasons for 
accused’s not understanding the proceedings as also the, 
means used by Court to make the accused understand 
the proceedings. ,(’96) 9 C P L B Or 38 (39). 

- [5] Two accused on trial jointly — One unable to- 
understand proceedings — Cases pf both should hot be 
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3$2 6 - i) For the purpose of enabling the accused to explain any circumstances appearing 
Power to examine in the evidence against him, the Court may. at any stage of any inquiry or 
the accused. trial without previously warning the accused, put such questions to him as 

the Court considers necessary, and shall, for the purpose aforesaid, question him generally on the 
case after the witnesses for the prosecution have been examined and before he is called on for 
his defence. 

(Q j The accused shall not render himself liable to punishment by refusing to answer such 
questions, or by giving false answers to them; but the Court and the jury [\i any) may draw such 
inference from such refusal or answers as it thinks just 

( 3) The answers given by the accused may be taken into consideration In such inquiry or 
trial, and put in evidence for or against him in any other inquiry into, or trial for, any other 
offence which 3 ueh answers may tend to show he has committed. 

' d : No oath shall be administered to the accused. 11 

[1S$2 — S. S42 : 1S72 — Ss. 193, 250, S42, 343, B45 ; 1361 — Ss. 20*2, *204, 373.] 

[a] But see the Prevention of Corruption Act, 1947 (2 [II] of 1947), S. 7, [11-3-1947.] 


Section 341 — Note 3 ( contcl .) 

referred to High Court — High Court has no powers to 
pass orders in case of accused who understood the 
proceedings. (Vol 25) 1938 Bom 352 (353) : 39 Cd L 
Jour 866 (DB). 

3a. Non-compliance with the section — Effect. 
— [1] Accused unable to understand proceedings com- 
mitted to Session — Session Judge tried and acquitted 
the accused— Held, Judge was wrong in not submitting 
the ease to High Court and trying the accused but trial 
not completely void under S. 580. (’37) 1937 Mad W N 
1121 (1121) (DB). 

4. “High Court shall pass thereon such order 
as it thinks fit.” — [1] Under this section High Court 
can pass any order as required by circumstances. (’35) 
1935 Mad W N 1287 (1288) (DB). 

[2] Accused unable to understand proceedings— High 
Court can under special circumstances treat these pro- 
ceedings as sufficient trial and pass sentence on facts 
established. (Vol 30) 1943 8ind 237 (241): I L R (1943) 
Kar 326 : 45 Cii L Jour 138 (DB) * (Vol 28) 1941 Mad 
225 (220) : 42 Cri L Jour 315 (DB) * (1900) 27 Cal 368 
(369): (’ll) 12 Ori L Jour 386 (388): 1 Upp Bur Rul 57. 

[3] High Court can order confinement of accused in 
safe custody under orders of Provincial Government, 
(Vol 30) 1943 Sind 237 (241) :ILE (1943) Kar 826 : 
45 Ori L Jour 138 (DB) * (’ll) 12 Cri L Jour 613 
(614) : 1911 Pun Re No. 13 Or (DB) * (’81) 5 Bom 262 
(263) (DB). 

[4] In case of minor offences, the accused may be 
discharged. (Vol 25) 1938 Bom 352 (353) : 89 Cri L 
Jour 866 (DB) * (Vol 7) 1920 Lah 333 (334) : 1 Lab 
260 : 21 Cri L Jour 621 (DB). 

[5] The High Court may cause notice of the refer- 
ence to be served on the accused. (’74). 22 Suth W R Cr 
35 (36). 

[6] Person unable to understand proceedings — 

Case committed to Sessions — Proceedings submitted to 
High Court — High Court can determine whether ses- 
sions trial should take place. (1900) 27 Cal 868 (369, 
370) (DB). ' 

5. Criminal responsibility of deaf mutes. — 

[1] A deaf mute having sufficient intelligence to under- 
stand the character of the criminal act, is liable to be 
punished. (Vol 4) 1917 Bom 288 (288)*: 18 Cri L Jour 
143 (143) : 40 Bom 598 (DB). 

[2] Accused charged with murder — He was unable 
to understand proceedings and was of unsound mind — 
He was not punished as an ordinary offender but kept 
in detention. (11) 12 Cri L Jour 386 (388) : 1 Upp Bur 
Bui 57 * ( 5 81) 1881 All W N 54 (54) * (1900) 27 Cal 
368 (370). 

[3] Accused infirm*— High Court unable to determine 


whether he knew the nature of the act or he had dis- 
honest intentions— Accused acquitted. ( 5 02) 4 Bom L B 
296 (296). 

[4] Accused offering no explanation due to his in- 
firmity as to the possession of stolen property — High 
Court refused to presume against the accused. (Vol 21 
1915 Mad 50 (50) : 15 Cri L Jour 578 (579) (DB). 

[5] Before convicting a deaf and dumb person and 
submitting his case to High Court Magistrate should 
record a finding that such person understood the nature 
of his act. (Vol 17) 1930 Lah 64 (64) : 30 Cri L Jour 
948 

SECTION 342 — SYNOPSIS. 

1. Scope. 

2. Applicability to summons cases and sum- 

mary trials. v 

3. Applicability to trials before Presidency 

Magistrates. 

4. Applicability to proceeding under Chap- 

ter VIII. 

5. Applicability to proceeding under section 

363 of the Calcutta Municipal Act. 

6. Applicability to proceeding under sec- 

tion 488. 

7. When questions should be put. 

8. Examination after framing charge. 

9. “Evidence,” meaning of. 

10. Examination must be by the Court itself and 
not by others. 

11. De novo trial — Examination by successor. 

12. Nature of examination contemplated by the^ 
section. 

13. “Question him generally on the case.” 

14. “Without previously warning the accused.” 

15. Examination of pleader of accused. 

16. Written statement of accused, if sufficient. 

17. Examination by committing Magistrate. 

18. Examination of accused in sessions trials. 

19. Refusal to answer — sub-section (2). 

20. Answers given to be taken into consideration. 

21. Irrelevant answers. 

22. Answers making defamatory statements. 

23. Answers amounting to contempt of Courts 

24. Answers by one accused, if can be consi- 

dered against co-accused. 

25. Several accused — Each to be examined sepa- 

rately. 

26. Accused’s defence in general. 

27. Court, if can ask accused to give thumb- 

impressions. 
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SECTION 3^2 — SYNOPSIS Ui>-,:(d.) 

28. "No oeih shall be rdmiuistered to the accused 
sus-ses.ion (4). 

29. Examination o f accused in a cross-case as 

a witness. 

30. Applicability to proceedings under sec- 

tion 14, Legal Practitioners Act. 

31. Applicability to proceedings under S. 145. 

32. Destruction of record— Proof of examination. 

33. Non-compliance with the section—Effect of. 

1. Scope. — [1] Except under the circumstances 
and restrictions set forth in the section, an accused 
person is incapable of being examined by the Court. (’97) 
19 All 200 (201). 

[2] The section is based on the principle that no one 
should be condemned unheard. (Vol 23) 1936 Oudh 16 
(IS) : 36 Cri L lour 1303 : 11 Luck 461 © (’09) 9 Cri L 
.Tour *56 (5S) : 4 Nag L B 163 © (Vol 16) 1929 Sind 5 
(5, 6) : 23 Sind L E 1 : 59 Cri L -Tour 932 (L> B) © 
(Vol 20) 1933 Sind 49 (52) : 34 Cri L dour 591 (DB). 

[3] The section contemplates that the accused should 
be heard, not merely on what is prima facie proved 
against him, but on every circumstance appearing in 
evidence against him, (Vol 27) 1940 Cal 378 (3S0) : 41 
Cri L dour 7S3 (D B) * (’09) 9 Cri L Jour 56 (58) : 4 
Nag L R 163. 

[4] The intention of the provision is for the further- 
ance of justice and to enable the Court to decide the 
question of the guilt of the accused. (Vol 21) 1934 All 
693 (694) : 35 Cri L Jour 879 © (’04) 1 Cri L Jour S54 
(858) : 17 C P L R Cr U8©(Vol 12) 1925 Cal 361 (365): 
52 Cal 522 : 26 Cri L Jour 631 (DB). 

[5] The first part of sub-s. (1) gives a discretion to 
the Court. (Vol 27) 1940 Nag 288 (283) : 41 Cri L Jour 
585 * (Vol 23) 1936 Pesh 211 (212) : 38 Cri L Jour 399 
■(DB) © (Vol 22) 1935 Cal 605 (605) : 36 Cri L Jour 
1340 : 62 Cal 475 (D B) © (Vol 7) 1920 Pat 471 (477) : 
5 Pat L Jour 430 : 21 Cri L Jour 705 (D B) © (Yol 12) 
1925 Pat 723 (725) : 26 Cri L Jour 927 © (Vol S) 1921 
Sind 131 (131, 132) : 16 Sind L R 201 : 25 Cri L Jour 
191 (DB). 

[See (Vol 11) 1924 Bom 334 (335) : 25 Cri L Jour 
1127.] 

[6] The second part of sub-s. (1) is mandatory. (’37) 
1937 Mad W N 574 (575) © (Vol 24) 1937 Pesh 20 (20): 
38 Cri L Jour 887 © (Vol 23) 1936 Pesh 211 (212) : 38 
Cri L Jour 399 (D B) * (Vol 22) 1935 Cal 605 (605) :36 
Cri L Jour 1340: 62 Cal 475 (D B) © (Vol 12) 1925 Cal 
361 (363) : 52 Cal 522 : 26 Cri L Jour 631 (D B) © 
(Vol 13) 1926 Lah 551 (552) : 7 Lah 564 ; 27 Cri L 
•Tour 1007 © (Vol 18) 1931 Lah 153 (154) : 32 Cri L 
Jour 708 * {Vol 21) 1934 Pat 330 (334) : 35 Cri L .lour 
1322 (DB) © (Vol 14) 1927 Rang 19 (19) : 4 Rang 361 : 
27 Cri L Jour 1364 (DB)©(Vol 14) 1927 Sind 175 (176) 
: 21 Sind L R 381 : 28 Cri L Jour 417 © (Vol 21) 1934 
All 735 (738) ; 86 Cri L Jour 33. 

[7] The accused must be examined whether he offers 
to produce defence or not. (Vol 24) 1937 Oudh 130(131): 
37 Cri L Jour 408 ; 12 Luck 24. 

[8] Court is not bound to give the accused an opprfc- 
unity of explaining the circumstances appearing against 
him in the evidence of witnesses examined on behalf of 
a co-accused though the Court may give him such an 
opportunity. (Vol 23) 1936 Bom 154 (160) : 37 Cri L 
Jout 688 : 60 Bom 148 (D B). 

[9] The section does not apply to statements offered 

by the acoused. (Vol 23J 1936 Bom 154 (160) : 37 Cri L 
Jour 688 : 60 Bom 148 (D B) © (’84) 1884 All W N 
84 ,( 84 ); | ’ , ' ' 

> ^CLOR The section is not exhaustive and does not 
^p^he^geheraUty, of, S. 21, .Evidence Act, as to the 


relevancy of admissions (Vol 23) 1936 Rang 350 (35ri* 
37 Cri L Jour 920 © (TO) 11 Cri L Jour 453 (470) • 87 
Cal 467 (DB). 

[11] The section does not apply to confessions under 
S. 164 (Vol 34) 1947 Lah 92 (95). ' 

2. Applicability to summons cases and summary 
trials.— [1] The section applies equally to summons-oasse 
as well as to warrant cases (Vol 27) 1940 Bom 314 (315): 
42 Cri L Jour 71 (D B) © f’S8) 39 Cri L Jour 841 (842) 
(Oudh)©! Vol 13) 1926 All 358(358) : 27 Cri L Jour 405© 
(Vol 13) 1926 Lah 667 (667):27 Cri L Jour l000©(Vol 13) 

1926 Nag 300 (300) : 22 Nag L R 65 : 27 Cri L Jour 
632 © (Vol 22) 1935 All 217 (218) : 30 Cri L Jour 1290- 
57 All 666 (D B) © (Vol IS) 1931 Bom 195 (197) : 82 
Cri L Jour 719 (F B) © (Vo) 10) 1923 Cal 164 (164): 49 
Cal 1075 : 24 Cri L Jour 3 (D B) © (Vol 14) 1927 Cal 
250 (253) : 54 Cal 236 : 28 Cri L Jour 297 (D B) © 
(Vol 13) 1931 Lah 153(154) : 32 Cri L Jour 70S©(VolS) 
1921 Pat 11(12) : 6 Pat L Jour 174 : 22 Cri L Jour 427 
(D B) © (Vol 13) 1926 Sind 1 (3) : 20 Sind L R 34 : 26 
Cri L Jour 1554 (F B) © (Vol 13) 1926 Sind 281 (282) : 
19 Sind L R 121 : 27 Cri L Jour 1290 (D B) © (Vol 7 
1920 Pat 471 (477) : 21 Cri L Jour 705 : 5 Pat L Jour 
480 (0 B). 

(But see (Vol 11) 1924 Mad 15 (17) : 46 Mad 758 : 
24 Cri L Jour 833 (F B). (The section does not apply to 
summons-eases ) © (Vol 18) 1931 Rang 244 (246) : 9 
Rang 506 : 32 Cri L Jour 1190 (F B) © (Vol 14) 1927 
Lah 268 (269) : 28 Cri L Jour 480 © (Vol 14) 1927 Lah 
435 (435) : 28 Cri L Jour 478. J 

3. Applicability to trials before Presidency 
Magistrates. — [1] Presidency Magistrates are not re- 
lieved from the obligation of questioning the accused 
generally under the section. (Vol 8) 1921 Bom 374 (375, 
B76) : 45 Bom 672 : 22 Cri L Jour 17 (DB). 

4. Applicability to proceeding under Chapter 
VIII. — [1] The section has no application to a person 
proceeded against under Chapter VIII of the Code 
(security proceedings). (Vol 11) 1924 Cal 392 (393) : 50 
Cal 985 : 25 Cri L Jour 1085 (DB) ©(Vol 20) 1933 Sind 
49 (53) : 34 Cri L Jour 591 (DB). 

5. Applicability to proceeding under section 
363 of the Calcutta Municipal Act. — [1] The section 
has no application to a person proceeded against under 
S. 363 of the Calcutta Municipal Act (Vol 14) 1927 Cal 
509 (510, 511) : 54 Cal 582 : 28 Cri L Jour 407 (DB). 

6. Applicability to proceedingomder section 488. 
— [1] The section does not apply to proceedings under 
S. 488. (Vol 15) 1928 Bom 347 (348) : 52 Bom 768 : 29 
Cri L Jour 1051 (DB) © (Vol 16) 1929 Lah 32 (33, 34) : 
10 Lah 406 : 29 Cri L Jour 1002 (DB) © (Vol 19) 
1932 Cal 488 (489) : 33 Cri L Jour 640. (Quaere). 

[ 1 See (Vol 12) 1925 Cal 339 (339) : 25 Cri L Jour 
1091 (DB).] 

[See also (’93) 16 Mad 234 (234).] 

[But see (Vol 13) 1926 Lah 667 (668) : 27 CriL 
Jour 1000. (Section was held applicable to summons- 
case and therefore applicable to proceedings under 
S. 488 — Whether person proceeded against was 
“accused” was not adverted to.)] 

7. When questions should be put [1] The 

examination of the accused generally on the case must 
be after the close of the prosecution case and before the 
accused is called on for his defence. (Vol 29) 1942 Pat 77 
(78) : 43 Cri L Jour 48 ©(Vol 27) 1940 Pat 295 (297) : 41 
Cri L 3 our 267 (DB) © (Vol 25) 1938 Lah 543 (544,545) : 
39 Cri L Jour 781: 1 L R (1938) Lah 603 © (Vol 24) 
1937 Pesh 2D (20) : 38 Cri L Jour 887 © (Vol 23) 1936 
Pesh 211 (212) : 38 CrL L Jour 399 (DB) © (Vol 14) 

1927 Ail 475 (476) : 49 All 551 : 28 Cri L Jour 399 © 
(Vol 15) 1928 All 222 (227) : 30 Cri L Jour 530 (DB) 
© (Vol 11) 1924 Bom 334 (335) 25 Cri L Jour 1127 
(DB) © (Vol 16) 1929 Bom 447 (448) : 31 Cri L Jour 
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402 »DB) * t’30) 31 Cii L Jour 613 (6141 iCal) * 
(Vol 12) 1925 Cal 361 (363, 365, 369} : 52 Cal 5*22 : 26 
Cri L Jour 631 (DB) 4* (Vol IS) 1931 Lah 153 (154): 
:<2 C'ri L Jour 708 * fVol 18} 1931 Mad 241 (241, 242) : 
32 Gri L Jour 757 * (Vol 11) 1924 Nag 301 f 304, 305 1 : 

25 Cri L Jour 417 * (Vol 21; 1931 Oulh 457 »45S: : 35 
Gri L Jour 1417 : 10 Luek 235 (DB> * iV.il 12) 1925 
Rang 101 (101; : 26 Cri L Jour 321 * -Vol 14 1 1927 
Rang 19 (19l : 4 Rang 361 : 27 Cri L -lour 1304 (DBi 

* (Vol 14 1 1927 Sind 175 (175, 176 1 : 2 l Sind L R 3-->l: 
28 Cri L Jour 417 »$* (Vol 10) 1932 Sind 105 :166 j : 31 
Cri L Jour 161 (DB), 

[2j The examination under the first part of the sec- 
tion does not dispense with the examination under tne 
second part of the section. ( Vol 8) 1921 Pat 374 »375t : 
22 Cn L Jou: loo iDBi. 

5 Examination of the accused before all the prose- 
cution witnesses have been examined, ero-s-examined, 
and re-examined, cannot possibly fulfil the condi- 
tions of the section. (Vol 12} 1925 Bom 170 (172) : 
50 Bom 42 : 26 Cri L Jour 690 (DB} * (Vol 13) 
1926 Lah 551 (552) : 7 Lah 564 : 27 Cri L Jour 1007 

* (Vol 12) 1925 Cal 574 (575) ; 24 Cri L Jour 943 
(DB). 

J See (Vol 13) 1926 Sind 1 (21 : 20 Sind L R 34 : 26 
Cri L Jour 1554 (FB).j 

[See also (Vol 28) 1941 Lah 322(323): 43 Cr L J 165.1 

[ 4 j Examination of accused before close of prosecu- 
tion evidence is contrary to the law and unfair to the 
accused. (’14) 15 Cri L Jour 436 (438) (Oudh). 

[5] The word “examination' * includes cross-exami- 
nation and re-examination and “examined” means 
completely examined. (Vol 12) 1925 Nag 44 (47) : 20 
Nag L R 174 : 26 Cri L Jour 971 (FB) * (Vol 12) 1925 
Nag 147 : 25 Cri L Jour 1152. (Overruled by implica- 
tion.) * (Vol 9) 1922 Pat 158 (160) : 6 Pat L Jour 644: 
*22 Cri L Jour 697 (DB) * (Vol 14) 1927 Sind 175 (175, 
176) : 21 Sind L R 331 : 28 Cri L Jour 417 * (Vol 19) 
1932 Sind 165 (166) : 34 Cri L Jour 161 (DB) # 
(Vol 10) 1923 Cal 727 (732) : 50 Cal 939 : 25 Cri L 
Jour 27 (DB). 

(G] It is not necessary that the accused, who has 
been examined once before charge is framed, should be 
examined a second time, when the prosecution witnesses 
are re-called under S. 256 and cross-examined a second 
time. 038) 40 Puu L R 902 (903) # (Vol 25) 1938 Lah 
543 (544, 545) : 39 Cri L Jour 781 : I L R (1938) Lah 
603 * (Vol 10) 1923 Mad 609 (609, 610, 611) : 46 Mad 
449 : 24 Cri L Jour 547 (FB). (Overruling (Vol 9) 
1922 Mad 512 : 45 Mad 820 : 24 Cri L Jour 124.) * 
(Vol 12) 1925 Oudh 422 (422, 423) : 28 Oudh Cas 130 : 

26 Cri L Jour 1301. ( (Vol 10) 1923 Mad 609 : 46 Mad 
449 : 24 Ori L Jour 547 (FB), Followed.)* (Vol 19) 
1932 Oudh 113 (113) : 83 Cri L Jour 811. (Relying on 
(Vol 12) 1925 Oudh 422 : 28 Oudh Cas 130 : 26 Cri L 
Jour 1801.) * (Vol 28) 1936 All 319 (820) : 37 Cri L 
Jour 710 * (Vol 12) 1925 Rang 258 (259, 260, 261) : 3 
Rang 139 : 26 Cri L Jour 1336. 

[But see (Vol 12) 1925 Rang 363 (364) : 27 Cri L 
Jour 836 * (Vol 16) 1929 Rang 331 (332, 333) : 7 Rang 
470 : 30 Cri L Jour 1164 * (Vol 11) 1024 Pat 791 
(792) : 25 Cri L Jour 711 * (Vol 12) 1925 Nag 44 (46, 
47) : 20 Nag LR 174 : 26 Cri L Jour 971 (FB) * 
(Vol 23) 1936 Pesh 211 (2I2):38 Cri L Jour 399 (DB) * 
(Vol 13) 1926 Lah 51 (51, 52) :■ 26 Cri L Jour 1370.] 

[7] Case submitted to another Magistrate under 
■S. 349 at end of trial on the discovery that accused being 
a previous convict was liable to more severe sentence 
than the trying Magistrate could award— -Magistrate to 
whom case is submitted taking fresh evidence — He is 
hound to examine the accused afresh. (Vol 33) 1946 Pat 
128 (129) : 47 Cci L Jour 440. 


S It is no compliance with the section if the exami- 
nation takes place at later stage, (Vol 27) 1940 Pat 
295 (293) : 41 Cri L Jour 267 (DB) * (Vol 1*2) 1925 Cal 
480 (480) : 51 Cal 933 ; 26 Cri L Jour 261 (DB). 

[But see (Vol 28) 1941 Oudh 510 (512) : 42 Cri L 
Jour 7 46. (Magistrate examining accused after prosecu- 
tion ease was closed and one defence witness heard — 
Procedure is not in violation of S. 342 unless accused is 
prejudiced thereby — Even if it he irregularity it is 
curable under S. 587 ) 

[9 No fresh examination of tne accused is necessary 
where : 

_a A prosecution witness is re-cailed under 8. 257 
(after the accused has entered on bis defence) and 
cross-examined. (Vol 17] 1930 Cal 219 (219, 220) : 56 
OR 1157 : 31 Cri L Jour 406 (DB) * (Vol 20) 1933 Cal 
594 {596} : 35 Cri L Jour 226 (DB). 

bf Additional evidence is taken or ordered 
to be taken by the aopeilate Court under S. 428. 
(Vol 28) 1941 Nag 66 (69| : 1 L It (1942) Nag 34 : 41 
Cti L Jour 356 * (Vol 15 1 1928 Bom 200 (200) : 52 
Bom 699 : 29 Cri L Jour 972 (DB) * (Vol 12) 1925 Pat 
414 (417, 420) : 4 Pat 46S : 26 Cri L Jour 811 (DB). 

eg Witnesses arc re-called under S. 231 on 
an altered charge after the accused has been called on 
for his defence. (Vol 9} 1922 Pat 393 (394) : 1 Pat 54 : 
23 Cri L Jour 146 (DB). 

' L 10_ It may be desirable that the accused should be 
examined again. (Vol 23) 1936 Pat 438 (489) : 37 Cri L 
Jour 906. (When appellate Court orders additional evi- 
dence to be taken it will be quite proper to direct a 
further examination of the accused at the same time.)* 
(Vol 20) 1933 Sind 49 (52) : 34 Cri L Jour 591 (DB). 
(Per Ferrers J C,). 

[See also (Vol24) 1937 Nag 285 (287) : 38 Cri L 
Jour 1058 : I L R (1937) Nag 541. (Where a prosecu- 
tion witness is re-called and re-examined under S. 540, 
accused should be re-examined, but when a fresh wit- 
ness is called by the Court, re-examination is not 
necessary) ] 

[11] Accused disclosing defence only in examination 
— Prosecution can be allowed to rebut defence, (Vol 31) 
1944 Pat 378 (381) : 28 Pat 457 : 46 Cri L Jour 438 
(DB). 

8. Examination after framing charge. — [1] 
Provided the accused is examined alter the prosecution 
evidence is completely closed, it makes no difference 
whether the examination takes place before or after the 
charge is framed. (Vol 27) 1940 Nag 283 (283) : 41 Cri 
L Jour 585 * (Vol 17) 1930 Bom 241 (242) : 31 Cri L 
Jour 743 (DB). (Observation of Patkar, J., in (Vol 16) 
1929 Bom 447 : 81 Cri L Jour 402 (D B) to the con- 
trary dissented from.). 

[See also (Vol 28) 1941 Lah 322 (323) : 43 Cri L 
Jour 165.] 

[2] Where witnesses are examined after charge the 
accused must be questioned after the close of such 
examination. (*42) 43 Cri L Jour 452 (453) (Mad). 
((Vol 10) 1923 Mad 609 : 46 Mad 449 : 24 Cri L Jour 
547 (FB), Followed.) * (Vol 21) 1934 Pesh 75 (75) : 35 
Cri L Jour 1361*(’B5) 36 Cri L Jour 407 (407) (Lah) * 
(Vol 13) 1926 Lah 551 (552) : 27 Cri L Jour 1007 : 7 
Lah 564. 

9. “Evidence,” meaning of. — [1] The word 
“evidence” in the seotion means evidence already given 
at the inquiry or trial at the time of the examination, 
(’92) 14 All 242 (258) (S B). 

10. Examination must be by the Court itself 
and not by others. —[1] The Court alone is authorised 
to examine^the accused person and the counsel for the 
complainant or the prosecution should not be allowed to 
take part in the examination. (Vol 25] 1938 Ndg 283 
(285): 40 Cri L Jour 197: I L R (1939) Nag 686*(Vol 17) 
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1930 Lab. 166 (167) : 31 Or: L Jo a? *j60£( j S 7) 10 Mac! 
121 (123) (SB). 

[2] It is improper fez* a M;icisti*ave to base bis exami- 
nation on. detailed Initrazcior^ .qiven by the counsel lor 
the proseentior. ‘ V cl 20; 1933 Nag 269 (269) : 34 Cri L 
Jour 1172*5, Tol 22) 1931 Nag 213 (214, 215) : 35 Cri L 
Jour 1457 ; SI Sag L E 49. 

11. Denovo trial— Examination by successor. — [1] 
Magistrate trying case transferred — Successor should exa- 
mine accused once again. (Yol 14) 1927 Lah 720 (720) : 
29 Cri L Jour 125. 

[2] Failure to examine accused, where no new matter 
has been introduced in the de novo trial, does not 
vitiate the proceedings. (Yol 22) 1935 Mad 22 (22) : 58 
Mad 427 : 36 Cri L Jour 307, 

12. Nature of examination contemplated by 
the section. — [1] Accused can he questioned only “for 
the purpose of enabling him to explain any circum- 
stancesappearing in the evidence against him/ 5 (Yol 31) 
1944 Lah 25 (27) ; I L B (1943) Lah 477 ; 45 Cri L 
Jour 364 (F B) * (Yol 30) 1943 Mad 408 (409) : 44 Cri 
L Jour 541*003) 7 Cal WN 845 (851) (D B)*(’7S) 1 Cal 
L Bep 436 (430, 437) (D B) * (’87) 10 Mad 121 (123) 
(S B). 

[2] The object of section is to enable the Judge to 
ascertain from the accused such explanation as he may 
desire to give, regarding any statements made by the 
prosecution witnesses or to elicit from the accused how 
he proposes to meet such evidence as, in the opinion o£ 
the Court, implicates him, (Yol 32) 1945 All 81(65, 86): 
46 Cri L Jour 750: I L E (1945) All 55 8*(Vol 29) 1942 
Sind 102 (103) : I L E (1942) Ear 112 : 43 Cri L Jour 
799*(Vol 28) 1941 Mad 296 (296) : 42 Cri L Jour 402 
*(Vol 27) 1940 Cal 250 (251) : 41 Cri L Jour 563 
(DB). 

[See also (Vol 32) 1945-All 87 (89) : I L E (1945) All 
432 : 46 Cri L Jour 495.] 

[3] The section has no application where no evidence 
at all has been recorded on behalf of the prosecution. 
(’91) 13 All 345 (347, 348)*(*01) 5 Cal W N 864 (865, 
866) * (Vol 12) 1925 Lah 432 (433) : 6 Lah 1S3 : 26 
CriL Jour 1238 (D B)*(Vol 21) 1934 Lah 96 (96) : 15 
Lah 60 : 35 Cri L Jour .1394 * ('10) 11 Cri L Jour 193 
(193) (D B) (Mad). 

[See also (Vol 8) 1921 All 282 (283, 284) : 22 Cri L 
Jour 146.] 

■ [4] No evidence implicating accused given — The sec- 
tion does not apply. (Vol 31) 1944 Pat 345 (346) : 23 
Pat 1 : 46 Cri L Jour 86 (D B)*(Vol 30) 1943 Mad 408 
(409) : 44 Cri L .Tour 541*(Vol 10)1923 Lah 225 (226): 
4 Lah 55 : 24 Cri L Jour 693*(Vol28) 1941 Mad 1 (5): 
42 Cri L Jour 677 * (Vol 16) 1929 Nag 360 (352) : 31 
Cri L Jour 15. 

[5] Accused cannot be examined for the purpose of 
getting from him the names of his witnesses, the 
nature of his evidence and the particulars of his defence. 
',’92) 14 All 242 (254, 255)*(Vol 12) 1925 Nag 403 (404, 
105) : 22 Nag LB1 : 27 Cri L Jour 66. . 

[6] _ The examination contemplated is not a cross- 
ixamination or an examination of inquisitorial nature. 
Vol 29) 1942 Sind 102 (103) : I L E (1942) Kar 112 : 
13 Cri L Jour 799 * (Vol 27) 1940 Cal 250 (251) : 41 
Iri L Torn 663 (D B) * (Vol 27) 1940 Mad 372 (375) : 
: I i R (1940) Mad 514 : 41 Cri L Jour 858 (D B) * 
Vol 1) 1914 Oudh 32 (37) : 15 Cri L Jour 474 (D B) 66 
Vol .20) 1933 All 690(695) : 34. CriL Jour 967 : 55 
ill 1040 (D B)*(>04) 6 Bom L R 94 (98) (DB)S(Vol 12) 
.925 Oal 361 (369) : 52 Cal 522 : 26 Cri L Jour 6B1 
O B)66(Vol 17) 1930 Lah 166 (167) : 31 Cri L Jour 560 
KTSol 12) 1926 Nag 403 (404) : 22 Nag L R 1 : 27 Cri 

WVoT 161.1928 La,h 382 (384) : TO Lah 223 : 
: 9 Jpar ‘769.® (’04) 1 Cri L Jour 699 (700) : 7 


Oudh Cas 191 (D B) 66 (Vol 5) 1918 Upp Bur 34 (39) : g, 
Upp Bur Rul 3 : IS Cri L Jour 774 <6 (Vol 17) 1930. 
P«ang 351 (353) : 8 Rang 372 : 32 Cri L Jour 23 (D B’- 

* (Vol 17) 1930 Sind 225 (229, 235) : 31 Cri L Joui 
1026 (D B)*(Vol 22) 1935 All 717 (719) : 36 Cri L -Tour 
773 (D B). 

[7] The purpose of examination is not to entrap the 
accused to extract from him damaging admissions, upon 
which to build up the case. (’841 1884 All W N 106 
(107)*(’60) 3 Bom H C R Cr 51 (53) (D B)*(’63) 1 Mad 
H C R 199 (200) (D B) * (T2) 13 Cr L -Tour 283 (284) 
(D B) (Cal)*(T3) 14 Cri L Jour 129 (130) (D B) (Oal)* 
(’87) 10 Mad 295 (315) (S B) * (’S2) 5 C P L R Cr 11 
(11,| 12) * (’09) 9 Cri L Jour 56 (57): 4 Nag L R 163* 
(’93-1900) 1893-1900 Low Bur Rul 849 (352) * (Vol 4) 
1917 Low Bur 137 (139): 17 Cri L Jour 316. 

[8] Examination cannot be made to supply a gap in, 
the case for prosecution. (Vol 28) 1941 Mad 1 (4): 42 Cr 
L Jour 677*(Vol 27) 1940 Cal 250 (251) : 41 Cri L Jour 
563 (D B)*(Vol24) 1937 Mad 209 (210) : 38 Cri L Jour 
323: 1 L R (1937) Mad-358*(Vol 22) 1935 Rang 509 (-510); 
37 Cri L Jour 32S * (Vol 12) 1925 Nag 403 (404) : 22 
Nag L R 1 : 27 Cri L Jour 66 * (1901) 28Cal 689 (693) 
(D B)*(Vol 17) 1930 Pat 498 (499) : 9 Pat 504 : 32 Cri 
L Jour 898 (D B) * (Vol 10) 1923 Lah 225 (226) : 4 
Lah 55 : 24 Cri L Jour 693*(1 908) 8 CriL Jour 62 (63): 
4 Low Bur Rul 244 {D B) * (Vol 17) 1930 Sind 225 
(235) : 31 Cri L Jour 10x6 (D B)*(Vol 7) 1920 All 274 
(275) : 42 AH 522 : 22 Cri L Jour 84. 

[9] , The Magistrate or Judge cannot ask the accused 
about his previous convictions. (Vol 31) 1944 Lah 25 
(27, 28): I L R(1943) Lah 477: 45 Cri L Jour 364 (F B) 

* (’01) 28 Cal 689 (693) (D B)* (’04) 1 Cri L Jour 227 
(243): 28 Bom 129 (S B)*(’05) 2 Cri L Jour 227 (227) 
(Upp Bur). 

[1 0] By putting questions to the accused the Court 
ascertains what explanation or defence he wishes to 
put forward. (’04) 1 Cri L Jour 854 (858) : 17 C P L R 
113*(Vol 5) 1918 Nag 143 (145) : 20 Cri L Jour 12 
(D B). 

13. “Question him generally on the case.” — 
[1] The word “generally” does not limit the nature of 
the questioning to one or more questions of a general 
nature relating to the case but means that the questions 
should relate to the whole ease and should not be limi- 
ted to particular parts of it. (Vol 32) 1945 All 87 (89) : 
I L E (1945) All 432 : 46- Cri L Jour 495 * (Vol 32) 
1945 All 81 (85) : 46 Cri L Jour 750 : I L R (1945) 
All 558 * (Vol 29) 1942 Sind 102 (103) : I L R (1942) 
Kar 112: 43 Cri L Jour 799*(Vol 29) 1942 Sind 33(37): 
I L R (1941) Kar 532 : 43 Cri L Jour 458 (D B) * 
(Vol 28) 1941 Oudh 517 (520) : 42 Cri L Jour 758 (DB) 

* (Vol 20) 1933 P C 124 (130) : 34 Cri L Jour 322 (PC) 
*(Vol 33) 1946 Bom 465 (466) : 47 Cri L Jour 884 (SB) 
*(Vol 27) 1940 Cal 378 (380) : 41 Cri L Jour 783 (D B) 
*(Vol 24) 1937 Bang 83 (86) : 38 Cri L Jour 524 : 14 
Rang 666 (F B)*(Vol 33) 1946 Mad 179 (180) (D B) * 
(Vol 31) 1944 Mad 42 (43) : 45 Cri L Jour 282 : I L R 
(1944) Mad 304 (D B) * (Vol 25) 1938 Nag 283 (285) : 
40 Cri L Jour 197 : I L R (1939) Nag 686. 

[See however (Vol 27) 1940 Mad 372 (375) : I L R 
(1940) Mad 514 : 41 Cri L Jour 858 (D B).-' (Where the 
accused has shown by his replies that he has under- 
stood all the points against him and has attempted to 
explain them, the failure of the Judge to put to him 
all the items of evidence leading to the inference of his 
gniltis not material).] 

[2] A long composite question should not be asked,, 
but separate questions on the various points should be 
put and the explanation of the accused asked. (Vol 14) 
1927 Lah 650 (650, 651) : 28 Cri L Jour 767. 

[3] The habit of summarising the whole evidence 
and asking the accused what he has to say with regard 
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■o it is to bs deprecated. (Vo! 33) 1946 Mad 179 (HO) ; 
XL B (1946) Mad 659 (D 15). 

14. ‘‘Without previously warning the accused/’ 

[1] The section does not require, as in the case of 
statements taken under S. 164, that the accused shall 
be warned of the consequences of the statements he 
makes. (Vol 32) 1945 Lah 91 (96) ID B). 

[2] It is extremely desirable that the Magistrate 
should follow the practice in England and warn the 
accused that they are not obliged to answer unless thev 
desire to do so. (Vol 13) 1926 Mad 570 (572, 573) : 27 
Cri L Jour 311 (D B). 

15. Examination of pleader of accused. — [1] 

Different views are held as to whether Court can 
examine the pleader of the accused where personal 
attendance of accused has been dispensed with under 
S. 205 : ' 

[a] The examination must be of the accused in person. 
(Vol 21) 1934 All 693 (694) : 35 Cri L Jour 879 £ (Vol 
32) 1945 Cal 4S*3 (482, 483) (D B) £ (Vol 13) 1926 Cal 
430 (431) : 26 Cri L Jour 1032 (D JB) £ (Vol 8) 1921 
Maa 079 (680) : 23 Cri L Jour 697. 

[b] The Magistrate is not bound to examine the accus- 
ed personally. (Vol 13) 1926 Bom 218 (220) : 27 Cri L 
Jour 440 : 50 Bom 250 (D B)£ (Vol 21) 1934 Bom 212 
(212): 35 Cri L Jour 1035 (D E) £ (Vol 14) 1927 Bang 
73 (73) : 4 Bang 506: 28 Cri L Jour 226£(’13) 14 Cri L 
Jour 272 (272) : 6 Sind L R 206 (D B ). 

16. Written statement of accused, if sufficient. 

[1] The accused is not entitled, as of right, to put in a 
written statement in lieu of answers. (Vol 16) 1929 Bom 
296 (300) : 53 Bom 479 : 31 Cri L Jour 65 (D B ) £ 
(Vol 4) 1917 Cal 687 (692): 17 Cri L Jour 9 (D B) £ 
(Vol 3) 1916 Cal 633 (641} : 16 Cri L Jour 724 (D B )* 
■(Vol 34) 1947 Pat 107 (109) : 47 Cr L J 780 (D B). 

[2] The section contemplates an oral examination. 
{Vol 18) 1931 Mad 241 (242) : 32 Cri L Jour 757. 

[3] The written statement of defence cannot be 
allowed to take the place of the examination, which the 
section imperatively orders the Court to make. (Vol 29) 
1942 Sind 102 (103) : I L R.{1942) Ear 112 : 43 Cri L 
Jour 799 * (Vol 28) 1941 Mad 296 (297) ; 42 Cri L Jour 
402 £ (Vol 23) 1936 Nag 147 (148) * (Vol‘20) 1988 All 
690 (695) : 34 Cri L Jour 907 : 55 All 1040 (D B)£(Vol 
12) 1925 Pat 378 (380, 381) : 4 Pat 231 ; 26 Cri L Jour 
932 (D B) £ (Vol 21) 1934 Nag 213 (214, 215) :35 Cri L 
Jour 1457: 81 Nag LR 49 £ (Vol 3) 1916 Cal 188 
(214) : 42 Cal 957 : 16 Cri L Jour 497 £ (Vol 7) 1920 
Pat 471 (479) : 5 Pat L Jour 480 : 21 Cri L Jour 705 
(D B) £ (‘21) 22 Cri L Jour 276 (279) (Lah) £ (Vol 8) 
1921 Mad 679 (680) : 28 Cri L Jour 697. 

[See however (Vol 24) 1937 Nag 67 (68):I D B (1937) 
Nag 228 : 38 Cri L Jour 354. (Accused declining to 
make statement but preferring to file written statement 
controverting all points in prosecution evidence— There 
is no violation of the section.)] 

[But see (Vol 31) 1944 Pat 67 (72) : 22 Pat 681 ; 45 
Cri L Jour 624 (D B). (Filing of a written statement of 
defence dispenses with the necessity to examine the 
accused orally.) £ (Vol 12) 1925 Pat 414 (417) : 4 Pat 
488 : 26 Cri L Jour 811 (D B)J 

[4] The practice of taking written statements Is 
pernicious and entirely irresponsible. (Vol 23) 1936 
Oudh 405 (407) : 37 Cri L Jour 955: 12 Luck 261 (DB). 
(Pernicious). £ (Vol 3) 1916 Cal 683 (641) : 16 Cri L 
Jour 724 (D B). (Do.) £ (Vol 4) 1917 Cal 687 (692) : 17 
Cri L Jour 9 (D B). (Irresponsible). 

[5] A written statement drafted by the accused’s 
legal adviser can never have the same value a3 answers 
coining directly from the accused’s, mouth. (Vol 23) 1936 
Oudh 405 (407) : 37 Cri L Jour 955 : 12 Luck 261 
0 S) £ (Vol; 28) 1936 Pat 626 (627): 38 Cii L Jour 2** 


fVoU5) 1916 Cal 633 (641) : 16 Cri L Jour 724 (D B). 

[6j In answer to the questions accused said that be 
^ ou id. rile a written statement — Held that Magistrate is 
not thereby relieved of his dutv to put questions under this 
section. ( Y o 1 3 4 ) 1 9 4 7 P a 1 3 J 5 ? 3 1 4 k 25 Pat 612 (627) (DB). 

17. Examination by committing Magistrate. 

[1] A committing Magistrate is bound, b;fore commit- 
ment, to examine the accused. (Vol 28) 1941 Mad 1 (4): 
42 Cri L Tour 677 £ (LUO) 23 Mad 636 (637) (D B). 

But see (Vol 22) 1935 Cai 695 (GOCh 62 Cal 475 : 36 
Cri L .Tour 1340 £ (Vol *) 1921 Smd lsl tt82): 16 Bind 
L R 291; 26 Cri L .lour 121 (D B) £ (Vol 4) 1917 Sind 
24 (24) : XI Bind L B 52: 13 Cri L Jour 918 (D B). j 

18. Examination of accused in sessions trials. 

Ll] Even where the accused has been examined g<me- 
rally by the committing Magistrate, the Sessions Judge 
is bound to examine the accused in the trial. (Vol 7) 
1920 Pat 471 (477, 478) : 5 Pat L Jour 430 : 21 Cri L 
Jour 705 (D B) £ (Vol 13} 1926 Oudh 57 (58): 26 Cri L 
Jour 1576 £ (’03-04) 2 Low Bur Rul 115 (116, 117) 
(D B) £ (Vol 14) 1927 Rang 19 (i9j : 4 Rang 381 : 27 
Cri L Jour 1364 (D B) £ P07) 6 Cri L Jour 74 (75) (DB) 
(Bom). (It has, however, been observed that the proposi- 
tion was open to serious doubt). 

[But see (’09) 10 Cri I< -Tour 325 (339) (D B) (Cal).] 

39. Refusal to answer— Sub-section (2). — [1] 
Accused is entitled to refuse to answer questions put to 
him. (Vol 18) 1931 Lah 178 (181, 182) ; 32 Cri L Jour 
684 (D B). 

[2] Accused refusing to answer —Court is not bound 
to go on questioning him. (Vol 31) 1944 Nag 192 (195): 
I L R (1944) Nag 589 ; 46 Cri L Jour 80 (D B) £ (Vol 
31) 1944 Pat 67 (72) : 22 Pat C81 : 45 Cri L Jour 624 
(D B) £ (Vol 24) 1937 Nag 67 (67, 68) : 38 Cri L Jour 
854 : I L R (1937) Nag 228 £ (Vol 12) 1925 Pat 378 
(381) : 4 Pat 231 : 26 Cri L Jour 932 (D B). 

[3] Court should not hold inquisitorial proceedings 
against accused who refuses to answer. (Vol 17) 1930 
Cal 209 (212) : 57, Cal 1074 : 31 Cri L Jour 903 (D B). 

[4] Accused declining to answer — Fact should be 
noted on record. (’71) 15 Sufch W R Cr 16 (17) (D B). 

[5] The fact that the accused declines to make a 
statement will not • necessarily indicate that he would 
not like to answer specific questions. (Vol 17) 1930 Cal 
209 (212) : 57 Cal 1074 : 31 Cri L Jour 903 (D B), 

[6] If the accused refuses to give an explanation, his 
refusal should be made abundantly apparent on the face 
of the record, in order that the inference against him 
thereon, authorised by the section may be well founded. 
(Vol 34) 1947 Pat 107 (110) : 47 Cr L J 780. 

20. Answers given to be taken into considera- 
tion. — [1] Where facts are put forward on behalf of 
the prosecution, which, unless explained, justify an 
inference of guilt being drawn against the accused, it is 
both lawful and proper for the Court to consider the 
explanation of those facts, which the accused puts for- 
ward in his defence. (Vol 3) J916 All 63 (64) : 17 Cri L 
Jour 23 * (Vol 7) 1920 AH 72 (78, 74) : 21 Cri L 
Jour 410. 

[See (Vol 30) 1943 Mad 408 (409) : 44 Cri L Jour 541 
£ (Vol 5) 1918 Cal 314 (315) : 19 Cri L Jour 81 (DB) J 

[2] Court cannot discard the explanation of the ac- 
cused unless it finds itself unable to believe it on the evi- 
dence. (Vol 34) 1947 Cal 162(167): 47 Or L J 662 (DB). 

[3] In cases of circumstantial evidence, the Court 
should always take the explanation of the accused into 
consideration , (Vol 13) 1926 Bom 71 (73):49 Bom 878 ; 
27 Cri L Jour 114 (DB). 

[4] The burden of proving an exception under the 
Penal Code is on the accused. (Vol 31) 1944 Lah 97 
(101) : 45 Cri L Jour 634 (DB) £ (’37) 1937 Mad W N 
557 (561) £FB) £ (Vol 14) 1927 Cal 824 (826):28. Cri L 
Jour 334 (DB £ (Vol 16) 1929 Cal 346 (348) : 56 Cal 
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3018 : 31 Cri L Jon*- 369*(Vol 12) 1925 Lah 399 (400): 
6 Lah 171 : 27 Cri L Jour 438*(*33) 34 Cri L Jour 404 
(406) (Nag) * (Vol 15) 1928 Nag 5S (62) : 28 Cri L Jour 
996 * (Vol 20) 1933 Rang 142 (143):34 Cri L Jour 783 
(DB) * (Vol 16) 1929 Sind 90 (92) : 23 Sind L R 216 : 
30 Cri L Jour 548 (DB). 

[5] Tbe circumstances, with accused's statement, may 
be sufficient to establish the exception under Penal Code, 
in his favour. (Voi 14) 1927 All 119 (119):27 Cri L Jour 
1395 (DB). 

[6] The proof of a case against tbe accused must de- 
pend, not on the absence of an explanation on his part, 
but upon the positive affirmative evidence of his guilt 
given by the p r osecution. (Vol 11 J 1021 Cal 257 (283) : 
25 Cri L Jour 817 IFB). 

[7] Where the prosecution evidence prima facie esta- 
blishes tho guilt of the accused or involves him in 
considerable suspicion, bis absence of explanation may 
ffive rise to an inference against him. (Vol 5) 1918 Mad 
111 (115j : 19 Cri L Jour 189 (DB)*(Vol 6) 1919 Oudh 
160 (174) : 20 Cri L Jour 465 (DB) * (Vol 1) 1914 Sind 
111 (112) : 7 Sind L R 109 : 15 Cri L Jour 497 (DB). 

[See ('Vol 11) 1924 Cal 257 (283):25 CriL Jour 817(F£).J 
[S] Prosecution evidence entirely unfcruscworthy — It 
is not open to tbe Court to rely upon the admissions of 
the accused to base a conviction. (Vol 29) 1942 Oudh 
321 (322) : 17 Luck 646 : 43 Cri L Jour 657*(’37) 1937 
Mad W N 569 (570). 

[See also (Vol B0) 1943 Mad 40S(409):44 Cr L J 541.] 
[But see (Vol 82) 1945 Sind 42 (46) : I L R (1944) 
Ear 444 : 46 Cri L Jour 614 (DBj*(Voi 31) 1944 Sind 
137 (140, 141) : I Lll (1944) Ear 114 : 46 Cri L Jour 
19 (DB).] 

[9j The answers given cannot be allowed to dll up a 
gap in the prosecution evidence. (Vol 29) 1942 Oudh 
321 (322) : 17 Luck 64n : 43 Cri L Jour 6‘57 * (Vol 24) 
1937 Mad 209 (210) : 38 Cri L Jour 323 : I 1 E (1937) 
Mad 358 * (Vol *23) 1336 Lah 2S (29) ; 37 Cri L Jour 
4*28*(VoI 15} 1928 Oudh 373 (37J):29 Cri L Jour 763* 
(Vol 16) 1929 Sind 255 (256) : 24 Sin d L R 10 : 30 Cri 
L Jour 1135 (DB)* (Vol 3) 1916 Mad 851 (853):39 Mad 
449 : 16 Cri L Jour 294 (DB). 

[10] Where in a prosecution for defamation no evi- 
dence was let in to prove publication, it was held that 
the admission of publication, made by the accused in 
his statement, was not sufficient to fill up the gap in tbe 
prosecution evidence. (Vol 2*5) 1938 Mad 904 (905) : 40 
Cri L Jour 69 * (Vol 10} 1923 Lah 225 (226) : 4 Lah 
55 : 24 Cri L Jour 693 * (’ll) 12 Cri L Jour 585 (587): 
86 Mad 457 (SB). 

[But see (Vol 22) 1935 Rang 509 (510, 511) : 37 Cri 
L Jour 328.] 

[11] Prosecution for murder — Prosecution evidence 
not sufficient to connect accused with murder — Gap 
cannot be filled up by admission by accused. (Vol 28) 
1941 Mad 1 (4) : 42 Cri L Jour 677. 

[12] Court cannot supplement the prosecution evi- 
dence by selecting only the passages which might cor- 
roborate the prosecution evidence, rejecting passages 
exonerating the accused; the entire statement should be 
considered. (Vol 24) 1937 Lah 248 (245) : 38 Cri L Jour 
848 (DB) * (Vol 16) 1929 All 1 (5) : 51 All 318:30 Cri 
L Jour 101 (DB) * (*94) 21 Cal 955 (976) (DB)*f 12) 13 
Cri L Jour 195 (196) : 39 Cal 855 (DB) * (’ll) 12 Cri L 
Jour 142 (142) (DR) (Mad). 

- L See also (Vol 31) 1944 Lah 97 (104, 105) ; 45 Cri L 
Jour 634 (DB) * (Vol 18) 1931 Ah 1 (2):82 Cri L Jour 
362 : 52 AU 1011 (FB).] 

,[13] Statement of accused* can be used for or against 
him. (Vol 27) 1940' Cal 250 (251) : 41 Cri L Jour $63 
# (Vol 8) 1921 Pat 122 (122) : 6 Pat L Jour 241 : 
22 0d'I< Jons: 483 (DB .. . 


'See (Vol 10) 1928 AU 90 (91j : 45 All 366 : 24 Ccf 
L Jour 6 tDB) j 

' 14, Statement of accused can be used for or against 
him in a subsequent trial for a different offence. iVcl 
29) 1942 Cal 277 1279) 43 Cri L Jour 693 (DB)*(Vol 
1921 Pat 122 (122) : 6 Pat L Jour 241 : 22 Cri L .» 0 ar 
483 (DB). 

1 15 1 Statement cannot be used against any person 
other than the one who made it. (Vol 27) 1940 Cal 250 
(2*51) : 41 Cri L Jour 563 (DB). 

2t. Irrelevant answers. — [1] The Judge can ret use 
to record irrelevant answers and may even prevent tbe 
making of such answers. (Vol 20) 1938 All 690 (695):55 
All 1040 : 84 Cri L Jour 967 (DB). 

22. Answers making defamatory statements. — 

— [1] Defamatory statement, made in answer to ques- 
tions put by Court, will not render the accused liable tc 
punishment. (Vol 14) 1927 All 707 (708) : 50 AU 169 : 
29 Cri L Jour 262* (’12) 13 Cri L Jour 275 (278, 282); 
36 Mad 216 (FB). 

[But see (Vol 13) 1926 Bom 141 (148) : 50 Bom 162: 
27 Cri L Jour 423 (FB).] 

23. Answers amounting to contempt of Court. 

— [1] A statement which amounts to contempt of 
Court, will render tbe accused liable to punishment. 
(Vol 9\ 1922 Bom 261 (264) : 46 Bom 973 : 23 Cri L 
Jour 825 (DB). 

24. Answers by one accused, if can be consi- 
dered against co-accused. — [1] A confession made 
by one accused in the course of his statement cannot be 
taken into consideration against his co-accused under 
S. 30 of the Evidence Act. (Vol 10) 1923 All 322 (323): 
25 Cri L Jour 305 : 45 All 323* (Vol 18) 1931 Mad 820 
(821) : 82 Cri L Jour 1099: 54 Mad 78S (DB)* (Vol 16) 

1929 Mad 285 (285) : 30 Cri L Jour 932* (Voi 27) 1940 
Cal 250 (251) : 41 Cri L Jour 563 (DB)* (Vol 27) 1940 
Nag 287 (290, 291) : 41 Cri L Jour 886 (DB), 

[But see (Vol 18) 1931 Nsg 1G9 (170) : 32 CriL 
Jour 1222 : 27 Nag L R 163. (Disapproved in (Voi 27) 
1940 Nag 287 : 41 Cri L Jour 88G (DB).)* (Vol 1) 1914 
Mad 45 (46) ; 15 Cri L Jour 13 : 38 Mad 302* (Vol 17) 

1930 Bom 354 (355, 356) : 54 Bom 531 : 31 Cri L Jour 
1137 (DB)* (Vol 23) 1936 Lah 337 (338) : 87 Cri L 
Jour 508 : 16 Lah 651 (DB).] 

25. Several accused — Each to be examined 
separately. — [1] Several accused in a case — ‘Joint 
statement of all the accused in a single paragraph is not 
authorised by tbe section. (Voi 24) 1937 Sind 304 (304): 
39 Cri L Jour 59 : 82 Sind L R 30 (DB)* (Vol IK) 

1931 Bom 132 (135) : 55 Bom 356 : 32 Cri L Jour 572 
(DB)* (Vol 1) 1914 Lah 42 (48, 44) : 1918 Pun Re 
No. 20 Cr: 15 Cri L Jour 11 * (’28) 29 Cri L Jour 469 
(469) (Lah). 

[But see (Vol 12) 1925 Nag 408 (403, 404) : 22 Nag 
L R 1 : 27 Cri L Jour 66. (Co-aeeused not debarred 
from giving concerted statement.)] 

[2] Where, after taking an explanation from one of 
the accused as regards the nature of his defence, the 
Judge subsequently took another statement from a co- 
accused, it was held that he was entitled to do so. 
(Vol 15) 1928 Cal 675 (677) : 55 Cal 858 : 29 Cri L Jour 
1022 (DB). 

[3] Where there are several accused, the case of each 
of them should be individually considered and each of 
them should be questioned with reference to the parti- 
cular position brought out by t£e evidence against him. 
(Vol 25) 1938 Nag 283 (285) : 40 Cri L Jour 197 : ILR 
(1939) Nag 686. 

26. Accused’s defence in general. — ■ [1] The 
nature of the defence should, be ascertained, not only 
from the statement of accused but from the trend of the 
cross-examination of the prosecution witnesses, and from 

* }he arguments of the accused’s pleader at thfr close of 
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the trial. (Vo! 17) 1930 Cal 412 (412, 443) : 31 Cri L 

Jour 1203 (DB). 

2 Accused is entitled to put forward any defence 
open to him, technical or otherwise, and to Lave ihe 
Court’s judgment on it. (Vol 1) 1914 CjlI 433 439) : 11 
Cal 330 : 15 Cri L Jour 385 (DB). 

3; There is nothing in law to prevent the accused 
from setting up alternative and inconsistent defences. 
(Vol 5) 1918 Ali 189 (190) : 40 All 284 : 19 Cri L Jour 
871*(Vol 10)1923 Cal 717 f?18>:2-5 Cri L Jour 190 (DB) 
*(Vol G) 1919 Cal 439 {44 13 : 20 Cri L .lour 6*31 (DB)* 
(Vol 14) 1927 Lah 710 (712 : 29 Cri L J our 117 (DB)* 
(Vol 7) 1920 Pat 843 (s43, 61 i; : 2i Cri L Joar 799 *. -3 
Pat L Jour 64 (DB;* (V-.l 15) 1928 Bang 167 (167) : 30 
Cri L Jour 239. 

["4 It is open 1*. accused to plead the right of private 
defence, either sneciahy, or in the alternative. (Vol 7) 
I92C Pat 843 (843, 844) : 21 Cri L Jour 799 : 5 Pat L 
Jour 04 (DB). 

■5 1 It is not the affair of the defence to explain or to 
supply gaps in the prosecution evidence. (Vol 1) 1914 
Cal 456 (466) : 41 Cal 350 : 15 Cri L Jour 385 (DB). 

[6] Court cannot call upon the accused to frame a 
theory, particularly in a ease of difficulty in which the 
theory of the prosecution is itself not clear. (Vol .5) 1918 
All 160 (166) : 19 Cri L Jour 985 (DB)* (*30) 1930 
Mad W N 1211 (1215) (DB). 

[7] Where a prima facie case is made out by the 
prosecution, it is the duty of the defence to rebut the 
presumption arising therefrom, by some tangible evi- 
dence. (Vol 15) 1928 Cal 27 (39): 29 Cri L Jour 49 (SB). 
(Per Suhrawardy J.\ * (Vol 1) 1914 Sind 111 (112) : 7 
Sind L R 109 : 15 Cri L J our 497 (DB)* (Vol 20) 1933 
Cal 599 (600) : 34 Cri L Jour 1015 (DB)* (Vol 15) 192S 
Pat 100 (101) : 6 Pat 627 : 29 Cri L Jour 239 (DB)* 
(Vol 18) 1931 Pat 384 (386) : 10 Pat 590 : 33 Cri L Jour 
111 (DB)* (Vol 14) 1927 Sind 85 (87) : 27 Cri L Jour 
1265 (DB). 

[8] A plea of guilty is an extreme instance of admis- 
sion upon which a decision may be based. (’06) 4 Cri L 
Jour 471 (475) : 3 Low Bur Bui 208 (FB). 

L See also (Vol 21) 1934 Cal 221 (229, 230) : 35 Cri L 
Jour 334 (SB). J 

27. Court, if can ask accused to give thumb 
impressions — [1J Court can direct accused to give his 
thumb impression in Court. (Vol 15) 1928 Pat 103 
(104) : 6 Pat 628 : 28 Cri L Jour 1028 * (Vol 15) 1928 
Pat 129 (131, 132) : 6 Pat 305 : 2S Cri L Jour 850 
(DB)* (Vol 11) 1924 Bang 115 (116, 117) : 1 Rang 
759 : 26 Cri L Jour 108 (FB). 

[See also (Vol 18) 1926 Cal 531 (533) : 27 Cri L Jour 
409 (DB)* (Vol 10) 1928 Mad 178 (179) : 23 Cri L Jour 
694 : 46 Mad 715 (DB).] 

[But see (Vol 9) 1922 Pat 73 (74, 75) : 1 Pat 242 : 
23 Cri L Jour 638 (DB).] 

[2] Where the accused refused to give his handwrit- 
ing in a forgery case against him, it was held that an 
adverse inference can be drawn against him by reason 
of such refusal. (Vol 19) 1932 Bom 406 (409) : 56 Bom 
304 : 33 Cri L Jour 666. 

28. “No oath shall be administered to the 
accused” — Sub-section (4). [1] Under the Indian 
law, a person cannot be administered an .oath in any 
case in which be is an accused person, (Vol 18) 1931 
Cal 341 (342) : 58 Cal 1214 : 32 Cri L Jour 667 (DB)* 
(Vol 6) 1919 Upp Bur 31 (32) : 3 XJpp Bur Bui 115 : 20 
Cri L Jour 341*(’ll)12,CriL Jour 577 (578) (Low Bur)* 
(Vol 18) 1931 Lah 476 (478) : 12 Lah 635 : 32 Cri L 
Jour '913 (DB)*(’06) 3 Cri L Jour 225 (226) : 28 All 
331*(Vol 6) 1919 Cal 1021 (1022) : 45 Cal 720 : 19 
Cri L Jour 663 (DB)*(Vol 16) 1929 Pat 145 (148) : 30 
Cri L Jour 646 (FB)* (’02) 26 Mad 116 (118)*(’10) 11 


Cri L Jour 537 <537) : 33 All 163 <DB)*(’96) 19 Mad 
209 (2101 (DB)*lVol 13) 1926 Bom 144 (146) : 50 Bom 
5G : 27 Cri L Jour 433. 

[But see (Vol 18 1 1926 Bom 151 (152): 50 Bom 111: 
27 Cri L Jour 466. I Statement cf accused on oath at 
Coroner 5 ^ inquest is admissible at his trial.) * (’66) 6 
Sutu W P, Cr 91 '91». 'Persons jointly tried — No com- 
munity of interest — Any person jointly indicted is a 
competent witness against others.)] 

[2] A? an exception to the above rale, see the Preven- 
tion of Corruption Act, 1947, 8. 7 which mainly provi- 
des that any person charged with an offence punishable 
under S. 161 or S. 1 05, Penal Code or under S. 5 (2>, 
Prevention of Corruption Act, 1947, shall be a compe- 
tent witness for the defence and may give evidence on 
uath in disproof of the charges made against him or 
any person charged together with him at the same trial. 

1 3' “Accused” must be an accused in the inquiry or 
trial in which he is presented as a witness. (Vol 25> 
1938 Bom 481 <482, 483) : 40 Cii L Jour 118 : I L R 
(1939) Bom 42 (DBi* (Vol 0) 1919 Cal 1021 (10221 : 45 
Cal 720 : 19 Cri L Jour 663 (DB)*(Vol 12) 1925 Oudh 
227 (227) : 25 Cri L Jour 1194 * (Vol 12) 1925 Bang 
122 (125) : 3 Bang 11 : 26 Cri L Jour 492*f01) 28 Cal 
709 (73 4) (DB)*(’98> 21 All 107 (109) * (Vcl 22j 1935 
Bom 186 (18Si; 59 Bom 355 : 36 Cri L Jour 937 (DB)* 
(Vol 27) 1940 Nag 410 (413) : 41 Cri L Jour 697 * (Vol 
24) 1937 Nag 17 (22, 23) 38 Cri L Jour 287 and 251 : 

ILR (1937) Nag 815 (FB). (The word ‘inquiry* in the 
Section does not include an investigation.) 

[4. The section does not contemplate an accused over 
whom the Court is exercising jurisdiction in another 
inquiry or trial. (Vol 25) 1938 Bom 481 (482) : 40 Cri 
L Jour 118 : ILB (1939) Bom 42 (DB) * (Vol 24) 1937 
Nag 17 (22) : 88 Cri L Jour 237 and 251 : I L B (1937) 
Nag 315 (FB)*(Vol 15) 1928 Oil 557 (559): 56 Cal 400 : 
30 Cri L Jour S18 (DB) * (Vol 18) 1931 Cal 341 (342) : 
5S Cal 1214 : 32 Cri L Jour 667 (DB) *(Vol 28) 1941 
All 337 (337, 33S) : 42 Cri L Jour 883 : ILR (1941) All 
635. (Section 539A applies to accused person— Accused 
filing false affidavit that Magistrate’s statement about 
his previous conviction was wrong — Conviction of accused 
under Ss. 199 and 193, Penal Code, is justified.) * (Vol 
15) 1928 All 1S2 (184) : 29 Cri L Jour 336*(Vol 9) 1922 
Lah 118 (113) : 3 Lah 46 : 23 Cri L Jour 399*(Vol 12) 
1925 Lah 312 (313, 314) : 6 Lah 34 : 27 Cri L Jour 98 
* (’09) 10 Cri L Jour 509 (512, 513) : 12 Oudh Gas SOS 
(DD)*f08) 8 Cri L Jour 378 (379) : 1 Sind L B 124. 

[But see (’96) 19 Mad 209 (210) (DB), (Affidavit in 
revision is not admissible )] 

[5] The word “accused” cannot include any person 
who, at the time he is administered an oath, is not 
on bis trial in any proceeding. (Vol 34) 1947 Pat 
284 (289) : 25 Pat 539 (546) (DB). (Person exa- 
mined as witness for prosecution in a case against other 
persons, and subsequently arraigned as an accused 
— Definite order should be made to expunge his 
evidence from record, and evidence should not be 
used against him.) * (Vol 7) 1920 Nag 255 (256) : 16 
Nag L R 9 : 21 Cri L Jour 769 *{’04) 1 Cri L Jour 
1066 (1067, 1068) : 1904 Pun Be No. 21 Cr. (Where 
accused is pardoned under S. 387.)* (Vol 2) 1915 Sind 
43 (45) : 9 Sind-.L It 43:16 Cri L Jour 632 '(DB). (Do.)* 
(Vol 5) 1918 All 111 (113) : 19 Cri L Jour 401 : 40 AU 
416. (Where accused is discharged.) * (Vol 4) 1917 Cal 
261 (262) : 17 Cri L Jour 428 (DB). (Do.)*(’Q9) 9 Cri L. 
Jour 370 (372, 374) : 4 Low Bur Bui 362 (DB). (Do.) 

[6] Several persons arrested — Police discharging one 
of them — Discharged person made witness in trial 
against others — Held that he was a competent witness, 
even though his discharge by the police was illegal, (’92), 
16 Bom 661 (663, 668) (DB), 
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[7] Several accused chaige-sbeeted — Subsequently 
one of them placed on a separate charge-sheet and 
tried separateiv — Held inat he was a competent witness 
against the others. (Vol 25) 1938 Com 481 (48 3) : 40 
Cri L dour 118 : ILE (19S9J Bom 42 (LB). 

[S] Where the police refrain fiom prosecuting a per- 
son against whom there is adequate evidence to justify 
his pi eduction for inquiry and trial before a Magistrate, 
be can be a comxjetent witness even though he was not 
pardoned under S. 387. (Yol 24) 1937 Nag 17 (23) : 3S 
Cri L Jour 237 and 251 : I LB, (1937) Nag 315 (FB). 

[9] A and B charged with theft— Process issued only 
against A. B is a competent witness in the trial against 
A, (’82) 10 Cal L Rep 553 (554) (DB) © (Vol 10) 1923 
Lah 666 (667) : 25 Cri L Jour 520. 

[10] An accused who has not been legally granted a 
pardon does not cease to be an accused person. (’06) 4 
Cri L Jour 282 (283) : 1906 Pun Re No. 9 Or (DB)© 
(’02) 1902 Pun Re No. 12 Or, p. 33 (36) (DB)©(’79) 2 
All 260 (262) (DB)©(’77) 1 Bom 610 (618) (DB)©(Vol 7) 
1920 Lah 215 (216) : 1 Lah 102 : 21 Cri L Jour 599. 
(Mere promise of immunity to accomplice does not 
amount to discharge, )©(’06) 4 Cri L Jour 44 (45, 46) 
(DB). 

[11] Pardon granted by Government to accused after 
commencement of trial — Accused’s evidence is not 
admissible against his co-accused. (’06) 4 Cri L Jour 
2 82 (283) : 1906 Pun Re No. 9 Cr (DB)*(’02) 1902 
Pun Re No.' 12 Cr, p, 33 (36) (DB)© (79) 2 Ail 260 
(262) (DB). 

[See also (Vol 28) 1936 Lah 353 (356): 87 Cri L Jour 
515 : 16 Lah 594 (DB).] 

[12] Where an accused is convicted be ceases to be 
an accused person. (’01) 3 Bom L R 437 (438) (DB). 
(Per Candy J, Fulton J,, Contra.; One oi several co- 
accused convicted on his plea of guilty— He becomes a 
competent witness against others.)©(Yol 18) 1931 Cal 
341 (343, 344); 58 Cal 1214 : 32 Cri L Jour 667 (LB)© 
-(1900) 10 Mad L Jour 147 (158, 159, 160) (FB). (Where 
accused pleads guilty, his incompetency of being a wit- 
ness is removed, though he is convicted on such plea 
some time later.) 

[18] Prosecution withdrawn against one of several 
accused under S. 494— He is a competent witness, to 
whom an oath can be administered, in further proceed- 
ings against others. (’10)11 Cri L Jour 21 (21,22) (AH)© 
(1900) 25 Bom 422 (424, 428) (SB)©(Vol B) 1916 Bom 
229 {231, 234, 235) < 17 Cri L Jour 256 (LB)©(Vol 16) 
1929 Cal 319 (320, 321) : 56 Cal 1023 : 31 Cri L Jour 

315 (DB)©(Vol 20) 1938 Cal 148 (149) : 34 Cri L Jour 

675 (DB)*(Vol 11) 1924 Lah 285 (235) ; 24 Cri L Jour 

696T©(Yol 13) 1926 ‘Nag 426 (427, 42b) : 27 Cri L Jour 

307. 

[But see (Yol 22) 1935 Cal 478 (475) ; 86 Cri L Jour 
1248 (DB).] . 

[14] A criminal appeal is a -continuation of the cri- 
minal case and the appellant cannot be administered 
an oath. (’89) 12 Mad 451 (453) (DB)©(Vol 13) 1926 
Lah 809 (809) ; 7 Lah 148 ; 27 Cri L Jour 463. 

[15] Where a Magistrate exanfines persons, against 
whom a complaint is laid, before issue of process, the 
'.procedure is irregular and illegal, (’06) 4 Cri L Jour 
165 (166, 167) (DB). 

[16] Section 10, Bombay Gambling Act, 1887 j em- 
powers the Magistrate to examine as witnesses, any of 
the persons arrested and brought before him in accor- 
dance with S. 6 (b) thereof. (Yol 1) 1914 Sind 45 (46. 
47) : 8 Sind L R 309 : 16 Sind L R 447 (DB). 

[But see (Vol 2) 1915 Bom 123 (123, 124) ; 17 Cri L 
■ ( Jour 2(DB),] # / 

•J : [ , 29* Examination of accused in cross-case as a 
Where there ia & case and; a counter or 


cross case, both pending, it was held that the examina- 
tion of the accused in the one case, as witness in the 
other constituted a grave irregularity. (’86) 14 Cal 358 
(359, 360) (LB). (Accused not prejudiced by the course 
adopted— Trial not vitiated.) © (’80) 6 Cal 96 (97, 98 
101) (DB). 

[But see (’04) 1 Cri L Jour 199 (202, 203, 204) (DB) 
{Cal)©(Yol 13) 1928 Cal 557 (559) : 56 Cal 400 : 30 
Cri L Jour 818 (DB).] 

30. Applicability to proceedings under S. 14 t 
Legal Practitioners Act. — [1] A pleader, against 
whom proceedings arc taken under S. 14, Legal Practi- 
tioners Act, is an accused person and he cannot be 
solemnly affirmed. (’83) 6 Mad 252 (253) (DB). 

[But see (Yol 9) 1922 Cal 515 (529, 535) : 49 Cal 
732 : 24 Cri L Jour 33 (SB).] 

31. Applicability to -proceedings under Sec- 
tion 145 [1] Parlies litigating under S. 145 can be 

examined as witnesses in the case. (Yol 12) 1925 Oudh 
286 (286) : 26 Cri L Jour 70. 

32. Destruction of record — Proof of examina- 
tion. — [1] Where the records have been destroyed 
and in bis explanation the Magistrate states that the 
accused was examined, his statement must be accepted. 
(Yol 16) 1929 Cal 406 (406) : 56 Cal 1067 : SO Cri L 
Jour 5^6. 

33. Non-compliance with the section — Effect 
of. — [1] Different views are held as to the effect of 
non-compliance with the provisions of the section : 

(a) Non-compliance with the provisions of the section 
vitiates the trial. (Vol 25) 1938 Lah 543 (543) : 39 Cri 
L Jour 781 : I L R (1938) Lah 60S © (Vol 23) 1936 
Oudh 16 (17, 18) : 36 Cri L Jour 1303 : 11 Luck 461. 
(Prejudice may be presumed.) © (Vol 20) 1933 Cal 347 
(348) : 24 Cri L Jour 549. (No examination made after 
close of prosecution evidence.) © (Vol 10) 1923 Mad 609 
(610) ; 46 Mad 449; 24 Cri L Jour 547 (FB). (Do.)*(Vol 
83) 1946 Pat 128 (129) : 47 Cri L Jour 440 © (Vol 13) 

1926 Bom 57 (58) : 50 Bom 34 ; 27 Cri L Jour 165 
(LB.) (Consent of accused does not affect.) © (Vol 11) 
1924 Cal 975 (976) : 51 Cal 924 : 26 Cri L Jour 15 (DB) 
© (Vol 21) 1934 Lah 96 (96) : 15 Lah 60 : 35 Cri L 
Jour 1894 © (Vol 21) 1934 Nag 213 (215) : 31 Nag LR 
49 : 35 Cri L Jour 1457. (Magistrate not examining 
accused when written statement filed.) © (Vol 10) 1923 
Rang 182 (183) ; 4 Upp Bur Rul 127 : 25 Cri L Jour 
319. (Particulars of offence not explained ) © (Vol 14) 

1927 Rang 19 (19) : 4 Bang 361 : 27 Cri L Jour 1364 
(DB.) (Retrial ordered even though accused had been 
acquitted.) © (Vol 13) 1926 Sind 1 (3) : 20 Sind L R 
34 : 26 Cri L Jour 1554 (FB) © (Vol 12) 1925 Nag 
44 (47) : 20 Nag L R 174 ; 26 Cri L Jour 971 (FB)* 
(Examination after prosecution witnesses were ex- 
amined and before their cross-examination.) © (Vol 21) 
1934 Oudh 457 (458, 459) : 85 Cri L Jour 1417 ; 10 
Luck 235 (DB). (Do.)©(Vol 9) 1922 Pat 158 (159, 160) ; 
22 Cri L Jour 697 : 6 Pat L Jour 644 (DB). (Do.)© (Vol 
29) 1942 Sind 33 (37) : I L R (1941) Ear 532 : 43 Cri 
L Jour 458 (DB). (Asking general questions.) © (Vol 18) 
1931 Bom 132 (135): 55 Bom 356 : 82 Cri L Jour 572 
(DB.) (Taking joint statement from several accused.) 
© (’41) 43 Cri L Jour 452 (453) (Mad.) (Examination 
of prosecution witness after charge— Omission to examine 
accused thereafter.). 

[See also (Vol 31) 1944 Nag 192 (195) ; I L R (1944) 
• Nag 589 ; 46 Cri L Jour 80 (DB).] 

(b) Non-compliance with the section does not vitiate 
the trial unless the accused has been prejudiced by the 
procedure adopted. (Vol 27) 1940 Bom 314 (314) : 42 
Cri L Jour 71 (DB.) (V7hen statement of accused is not 
taken at all, prima facie he is prejudiced.) © (Vol 24) 
1937 Oudh 130 (181) : 37 Cri L Jour 408 ; 12 Luck 24. 
(Failure to examine raises presumption of prejudice, but 
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343. Except as provided in sections 337 and 33S, no influence, by means of any promise or 
No influences to be used threat or otherwise, shall b6 used to an accused person to induce him to 
a. induce disclosures. disclose or withhold any matter within his knowledge. 

[1S82 — S. 343 ; 1872 — S. 344 ; 1861 — S. 203.] 


Section 342 — Note 33 ( could J 
It can be rebutted.) © (Vol 22) 19:33 All *217 (219i : 36 
Cri L .lour 1290:57 All 666|DB). (Summary Inal — Mere 
iact that statement of accused lias not been recurded is 
not fatal) * (Vol 9) 19*22 Pat 388 (389) : 1 Pat 31 : 23 
Ori L Jour 703 (DBj. (Accused nos examined but filing 
written statement — High Court refusing to interfere 
as accused were not prejudiced ) © (Vol 12) 1925 Pat 
4 14 (4.17, 418, 419) : 4 Pat 488 : 26 Cri L -lour 811 
'DB) © (Vol 19) 1932 Bang 190 (191, 19*2; : 10 Bang 
511 : 34 Cri L Jour 121 (FJB; © (Vol 29) 194*2 Oudh 
342 (343) : 13 Cri L Jour 503. » Failure to re-examine 
accused after cross-examination of prosecution witnesses 
after charge — No prejudice caused — Conviction not 
illegal.) © (Vol *23) 1936 Pesh *211 (*213) : 38 Cri L .Tour 
-399 (DB). (Failure to examine after the second cross- 
examination will not vitiate trial unless prejudice' is 
caused.) * (Vol 11) 1924 Lah 84 (88, 89) : 4 Lah 61 : 
25 Cri L Jour 801. (Fresh examination of accused after 
examination of prosecution witnesses recalled by accused 
is not necessary.) © (Vol 14) 19*27 Cal 330 (331): 28 Cri 
L Jour 347 (DB). (Examination after defence was over 
—Obiter.) * (Vol 33) 1946 Bom 465 (466) : 47 Cri L 
Jour 884 (SB). (Omission to ask questions on specific 
points.) * (Vol 32) 1945 All 81 (86) :ILE (1945) All 
558:46 Cri L Jour 750. (Failure to question specifically.) 
* (Vol 29) 1942 Sind 102 (103) : I L R (1942) Ear 112: 
43 Cri L Jour 799. (Accused convicted under S. 420 on 
ground of misrepresentations relating to liabilities of 
accused — No question regarding misrepresentations — 
Omission amounts to miscarriage of justice.) © (Vol 27) 
1940 Mad 372 (374) : I L R (1940) Mad 514 (DB) * 
(Vol 24) 1937 Rang 83 (86, 87) : 38 Cri L Jour 524 : 14 
Rang 666 (FB). (See observations of Roberts, C. J.) * 
(Vol 25) 1938 Nag 283 (285) : 40 Cri L Jour 197: I L R 
(1939) Nag 686 © (Vol 29) 1942 Sind 122 (126) : 

I L R (1942) Ear 252 : 44 Cri L Jour 367 (DB). (Three 
accused — Written statement filed by one dittoed by 
■others — Statement withdrawn and replaced by an- 
other which merely omitted objectionable matter — 
-Second statement signed by one accused only — Omis- 
sion to examine again held not prejudiced accused.) 

[ See (Vol 27) 1940 Pat 295 (298) : 41 Cri L Jour *267 
(DB). (Accused examined after close of arguments — 
Such procedure even if amounts to irregularity is such 
that it seriously prejudices the accused and the trial is 
vitiated — Obiter.) 8? (Vol 22) 1935 Cal 605 (606) : 36 
Cri L Jour 1340 : 62 Cal 475 (DB). (Sessions trial — 
Omission to examine the accused in the committing 
Magistrate’s Court does not vitiate trial.)] 

(o) Non-cpmpliance does not vitiate trial unless the 
accused or the Crown are prejudiced by the procedure. 
{Vol 34) 1947 Pat 305 (314) : 25 Pat 612 (DB). 

^ [2] Where non-compliance with section is held to 
vitiate trial whether by reason of prejudice to the ac- 
cused, or independently of any prejudice, ordinarily, the 
proper course is to order a re- trial from the stage at 
which the provisions of the section were not complied 
with. (Vol 27) 1940 Bom 314 (315) : 42 Cri L Jour 71 
(DB) m (Vol 25) 1988 Nag 283 (285) : 40 Cri L Jour 
197 : I L R (1939) Nag 686 © (Vol 24) 1937 Sind 221 
(224) : 38 Cri L Jour. 995 : 31 Sind L R 470 (DB). 
{Failure of Magistrate to ask explanation from accused 
on a vital point necessitates a retrial — Question of 
illegality or irregularity of such non-compliance was 
not adverted to,) © (Vol 20) 1938 Lah 1002 (1003) : 35 
Cri L Jour 104 * (Vol 17) I960 Lah 153 (153) : 31 Cri 
,iL Jour 727©(Volfl5) 1928 Nag 162 (164);29 Cri L Jour 


475 * (Vol 11) 1924 Pat 376 (376) : 24 Cri L Jour 475 
* (Vol 13) 19*26 Pat 29 (29) : 26 Cri L Joul* 3289. 

\Scc i Vol 29) 1942 Sind 102 (103) : I L R (1942) 
Ear 11*2 : 43 Cri L Jour 799. (Charge under S. 420, 
Penal Code— Misrepresentations and manner of cheating 
not set out wiili precision in charge — Retrial held 
should start from before framing of charge ) © (Vol 29) 
194*2 Sind 33 (37) :ILK (1941) Ear 532 : 43 Cri L 
Jour 458 (DB). (Retrial of entire ease ordered so as to 
enable prosecution to place its ease in proper and legal 
manner.)] 

[3] The Court remanding the case should remand 
the whole ease to be tried on merits, as if it were before 
the Court for the first time. (Vol 12) 1925 Cal 172(172): 
26 Cri L Jour BIB (DB). 

[4] Case a petty one — De novo trial is not justified 
. — Accused should be acquitted. (’37) 1987 Mad W N 
574 (575) © (Vol 23) 1936 Oudh 16 (IS) : 36 Cri L 
Jour 1303: 11 Luck 461 * (Vol 21) 1934 Lah 415 (415, 
416) : 85 Cri L Jour 1447 © (Vol 20) 1933 Nag 192 
(193) : 34 Cri L Jour 340 * (Vol 9) 1922 Pat 212 (213) 
© (Vol 21) 1934 Lah 648 (648):36 Cri L Jour 468 (DB). 
(Offence merely technical.) 

[5] Answers given to questions in the nature of 
cross-examination should not be taken into account. 
(Vol 10) 1923 Lab 225 (226) : 4 Lah 55 : 24 Cri L Jour 
693 © (’OS) 8 Cri L Jour 62 (64) : 4 Low Bur Rul 244. 
(Questions about confession — Answers to such questions 
are inadmissibie.)©(’09) 10 Cri L Jour 325 (339, 340) 
(DB) (Cal) © (Vol 3) 1916 Mad 407 (408) ; 39 Mad 770: 
16 Cri L Jour 623 (DB). 

[6] Further evidence taken after examination of ac- 
cused — Accused not examined again — Further 
evidence taken should be rejected. (Vol 14) 1927 Lah 
916 (916) : 29 Cri L Jour 11. 

[7] Circumstances appearing in prosecution evidence 
against accused — Unless Magistrate has drawn atten- 
tion of accused to those circumstances and called for his 
explanation thereto, he should not take into considera- 
tion those circumstances. (’SB) 34 Cri L Jour 411 (412) 
(Nag) © (Vol 23) 1936 Mad 629 (630) : 37 CriL Jour 
1074 : 59 Mad 631 (DB). (The non-performance of this 
imperative duty will compel the appellate Court to order 
a fresh trial.) © (Vol 23) 1936 Mad 715 (717) : 38 Cri 
L Jour 45 : 59 Mad 622 (DB). (Evidence entirely 
circumstantial — Conviction cannot be sustained where 
accused not asked to explain circumstances.) 

[8] An objection, on the ground of failure to comply 
with the provisions of the section, can be taken at the 
hearing of an application for revision, although it was 
not urged in the Courts below and is not set forth in the 
application.. (Vol 8) 1921 Pat 415(418) : 22 Cr L J 442. 

[9] High Court is not bound to interfere in revision 
even if non-compliance is held to be illegal. (Vol 29) 
1942 Oudh 342 (348) : 43 Cri L J our 503. (Prosecution 
witnesses cross examined — Accused not asked whe- 
ther he wished to make further statement — High 
Court will not interfere in revision unless prejudice is 
shown.) * (Vol 25) 1938 Lah 832 (832) : 40 Cri L Jour 
186. (High Court will order retrial only when prejudice 
is caused to the accused due to non-compliance.) © (Vol 
15) 1928 Lah 280 (231) : 29 Cri L Jour 905 © (Vol 19) 
1932 Oudh 113 (113, 114):33 Cri L Jour 811 © (Vol 8) 
1921 Pat 874 (375) : 22 Cri L Jour 460 © (’08) 7 Cri L 
Jour 422 (422, 423) : 4 Low Bur Rul 143. 

Section 343— Note 1 

[1] This section applies to accused persons and 
during the stage of inquiries and trials. (Vol 24) 1987 



2922 


[THE CODE OF] CRIMINAL PROCEDURE, 189S 


[S, 344] 


3M. (1) If, from the absence of a witness, or any other reasonable cause, it becomes neces- 
Power to postpone or sary or advisable to postpone the commencement of, or adjourn any inquiry 
adjourn proceedings . or trial, the Court may, if it thinks fit, by order in writing, stating the 
reasons therefor, from time to time, postpone or adjourn the same on such terms as it thinks fit, 
for such time as it considers reasonable, and may by a warrant remand the accused if in custody ; 

Provided that no Magistrate shall remand an accused person to custody under this section for 
Remand, a term exceeding fifteen days at a time, 

(2) Every order made under this section by a Court other than a High Court shall be in 
writing signed by the presiding Judge or Magistrate. 

Evphinution.—Il sufficient evidence has been obtained to raise a suspicion that the accused 
Reasonable cause may have committed an offence, and it appears likely that further evidence may 
for remand. be obtained by a remand, this is a reasonable cause for a remand. 

[1882 ~ S. 344 ; 1872 — Ss. 194, 208, 219, 264 ; 1863 — Ss. 224, 269, 253, 377.] 

Provincial Amendment. 

BEN GAD 

For the purpose of trials under the Bengal Criminal Law Amendment Ordinance, 1947 (No. 1 [I] of 1947},, 
a new proviso was added to sub-section (2) by section 9 (2) of that Ordinance. 


Section 343 — Note 1 ( contd .) 

Nag 17 (21) : 38 Cri L Jour 237 & 251 : 1 L R (1937) 
Nag 315 (FB). 

[2] The words “accused person’ 5 have the same 
meaning as the word 'accused’ in S. 842. (Vol 24) 1937 
Nag 17 (21) : 38 Cri L Jour 237 & 251 : I L R (1937) 
Nag 315 (FB)*(Vol 13) 1926 Nag 426 (427) : 27 Cri L 
Jour 807, 

[8] This section is inapplicable unless influence is 
used to a person who is ‘‘accused” within the meaning 
of S. 342. (’72-92) 1872-1892 Low Bur Bui 246 
(248, 252). 

[4] Inducement offered to a witness but not to 
accused under bail — This section does not apply. 
(Vol 3) 1916 Bom 229 (282, 233) : 17 Cri L Jour 250 
(DB) # (Vol 7) 1920 Nag 255 (257) : 16 Nag L R 9 : 21 
Cri L Jour 769. 

[5] Conditional pardon cannot be tendered by any 
authority save as provided by Ss. 337 and 338. (’06) 4 
Cri L Jour 44 (45) (DB) (Cal). 

[6] Pardon tendered illegal under S. 337— Examina- 
tion of accused as witness unlawful — His statement 
inadmissible in evidence. (’02) 1902 Pun L R No. 52 
Cr, p. 191 (192, 193) * (’02) 1902 Pun Re No. 12 Cr, 
p. 33 (36) (DB). 

[7] No judicial officer should attempt to compel the 
accused to make any admission injurious to his 
interests. -(*97) 19 All 291 (292, 293). 

[8] Accused wishing to make a statement — Magis- 
trate need not caution him. (’69) 5 Mad HCR App 
xi (xi). 

[9] The eliciting of an admission by putting words 
into the mouth of the accused is unfair, (’92) 5 C P 
L R Cr 11 (11, 12). 

[10] An accused person is not bound to produce his 
co-accused who are absconding — The-Courfc cannot exer- 
cise any pressure upon him for the purpose of producing 
them. (Vol 17) 1930 Lah 953 (954) : 32 Cri L Jour 344. 

, [11] An assurance of amnesty to a witness does not 
affect his competency. (Vol 12) 1925 Nag 813 (316) : 26 
Cri L Jour 1467. 

[12] This section does not declare what the conse- 
quences would be if an accused person did make a 
statement under inducement. (Vol 3) 1916' Bom 229 
(233) : 17 Cri L Jour 256 (DB). 

SEpTION 344 — SYNOPSIS. 

1. Scope and applicability. 

■SS*, Fostpcnemen t and adjournment. 

* 1 & Postponement of case sine die. 


4. Adjournment by public proclamation. 

5. “May, if it thinks fit.” 

6. Reasonable cause for adjournment. 

7. “Stating the reasons therefor.” 

8. Adjournment to and trial on holiday. 

9. Advancement of hearing. 

10. Stay of criminal proceedings. 

11. Adjournment of one of two cross-cases. 

12. Power of High Court to set aside order of 

adjournment. 

13. “On such terms as it thinks fit”— Costs. 

14. Adjournment for cross-examination of prosecu- 

tion witnesses in trials of warrant-cases — 
Power to impose terms on accused, 

15. Remand. 

16. Detention under S. 344. 

17. Grounds of remand, 

18. Remand in absence of accused. 

19. Period of detention. 

20. “By a warrant.” 

21. Magistrate’s liability for unreasonable deten- 

tion, 

1. Scope and applicability — [1] After a Magis- 
trate has taken cognizance of an offence, his powers of 
postponement and adjournment are regulated by this 
section. (Vol 11) 1924 Cal 614 (616) : 2G Cri L Jour 
68 (DB). 

[2] The policy of law is that criminal eases should 
be disposed of with the least possible delay. (Vol 32)* 
1945 Sind 82 (33) : I L B (1944) Ear 392 : 46 Cri L. 
Jour 487 (DB) « (Vol 29) 1942 Cal 219 (221) : I L B 
(1941) 2 Cal 281 : 43 Cri L Jour 539 (DB) * (Vol 28) 
1941 Sind 186 (187) : I L R (1941) Ear 352 : 48 Cri L. 
Jour 68 (DB) * (Vol 16) 1929 Nag 42 (43) : 29 Cri L 
Jour 1092 * (Vol 4) 1917 Sind 78 (76) : 18 Cri L Jour 
54 : 10 Sind L R 148. (Sind Courts Criminal Circulars, 
Ch. 5, B. 22,)*(Vol 4) 1917 Sind 46 (47) ; 18 Cri L Jour 
834 : 11 Sind L R 27 * (Vol 19) 1932 Bat 276 (278) ; 
34 Cri L Jour 263*(Vol 17) 1930 Pat 241 (243) : 9 Pat 
118 : 31 Cri L Jour 789 (DB) * (’99) 2 Bom L R 822' 
(323) (DB)*(Vol 16) 1929 Cal 776 (776) : 31 Cri L Jour 
614 (DB)*(VoH2) 1925 Oudh 501 (502) : 27 Oudh Cas 
327 : 26 Cri L Jour 530. 

[3] The object, is to avoid hardship to the parties and 
witnesses. (1865) 4 Suth W R Cr Cir, No. 12, p, 1 (1), 

[4] If long time is, allowed between the abresfc of 
accused and evidence of witnesses, great confusion mai' 
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Section 344— Note 1 (contd.) 

result and truth obscured. (Yol 12) 1925 Cal 1017 
(1020) : 27 Cri L Jour 129 (D B). 

[5] Sessions trial should be continued from day to 
day until it is finished. f’12) 13 Cri L Jour 861 (8621’: 
35 All 63 (DB) £ (Vol 6) 1919 All 200 (201 ) : 20 Cri I. 
Jour 127. 

[6] This section does not apply to appeals cr revi- 
sion. (Yol 71 1920 Lah 289 (290k 1910 Pun Re No. 29 
Cr : 21 Cri L Jour 201. (Appeals ! £(Yol 23 i 193C Rind 
235 (236) : 38 Cri L Jour 119 ; 30 Sind L R 357 (DBl. 
(Revision ) 

2. Postponement and adjournment. — 1 A 
Magistrate is not bound to pass any order under S. 202, 
K, 203 or S. 204, immediately after examining the com- 
plainant. < Vol 12 1 1925 Pat 619 (620, 621) : *26 Cri L 
Jour 1179 £ (Yol 16; 1929 Cal 281 <282) ; 31 Cri L Jour 
202 iDB). 

•'2. There should be a fixed time each day for the 
purpose of appointing new dates for cases which cannot 
be reached on that dav. (Yol 21) 1934 Bom 130 (138) : 
35 Cri L Jour 1189 (DB). 

3. Postponement of case sine die [lj A post- 

ponement or adjournment of a case sine die is not in 
accordance with this or any other provision of the Code. 
(Yol 29) 1942 Cal 219 (221) : I L R (1941) 2 Cal 281 : 
43 Cri L Jour 539 (DB) £ (Vol 29) 1942 Lah 256 (257): 
I L R (1943) Lah 726 : 43 Cri L Jour S65 (D B) £ {Vol 
28) 1941 Sind 186 (187) : I L R (1941) Kar 352 : 43 
Cri L Jour 66 (D B) £ (’09) 9 Cri L Jour 35 (36) (D B) 
(Cal) £(Vol 20) 1933 Sind 358 (859) : 27 Sind L R 219: 
35 Cri L Jour 517 (DB) £ (Yol 13) 1926 All 421 (422) : 
27 Cri L Jour 560. 

[But see (’10) 11 Cri L Jour 7 (8) (Cal).] 

4. Adjournment by public proclamation (1) It 

is irregular and objectionable to adjourn a trial by public 
proclamation. (1870-71) 6 Mad H C R App xxix (xxx). 

5. “May, if it thinks fit.”— [1] The discretion to 
adjourn a case should be exercised judiciously and only 
in cases which come within the terms of this section. 
(’72) 9 Beng L R 354 (864) (D B). 

[2j A Court is not obliged to pay attention to a tele- 
gram from a pleader of one of the parties asking for 
adjournment. (Yol 27) 1940 Nag 283 (283) : 41 Cri 
L Jour 585. 

6. Reasonable cause for adjournment. — [1] 
Witness absent — Adjournment can be granted. (Yol 11) 
1924 Cal 534 (534) : 24 Cri L Jour 370 (D B) £ (’96) 
19 Mad 375 (381) (D B). 

!'2J Case can be adjourned for reasonable cause. (Yol 
12) 1925 Pat 6L9 (621) : 26 Cri L Jour 1179. 

[3] Adjournments should not be granted unless neces- 
sitated for purposes of justice. (Yol 17) 1930 Pat 241 
(248) : 9 Pat 113 : 31 Cri L Jour 789 (D B). 

[4] The following are good grounds for adjournment: 

(a) To enable the accused to secure the attendance of 
his witnesses. (Yol 1) 1914 Lah 84 (84) : 15 Cri L Jour 
521. 

(b) To enable an accused to examine such of his 
witnesses as he has produced. (’OB) 7 Cal W N 714 (716) 
(DB). 

(c) To enable an accused to engage the services of a 
pleader to properly defend himself in complicated cases. 
(Vol 3) 1916 Mad 142 (142, 143) : 16 Cri L Jour 334 
£(’02) 1 Low Bur Rul 270 (271). 

(d) Where the accused’s advocate is absent at another 
place to fulfill a long-standing enagagement. (’ll) 12 
Cri L Jour 474 (476) (Low Bur). 

(e) Where a large number of witnesses have been 
examined for the prosecution and the accused wants 
two days’ time to consider what evidence he should 
produce. (Yol 7) 1920 Pat 25 (28) : 21 Cri L Jour 321 
(DB). 


(f) Where the counsel for the accused in a capital 
case wants to cross-examine the witnesses on the follow- 
ing day as he was not prepared to cross-examine on 
that day. (Yol 1) 1914 Cal 834 (835) : 41 Cal 299 : 15 
CrL L Jour 596. 

(g) Where a party is asked to cross-examine a wit- 
ness at 6-30 p. m. and he asks for time on the ground 
that the pleader is not then available. (Yol 15) 1928 Pat 
277 (278) : 2S Cri L Jour 299. 

(hj Where the accused is tried for separate offences 
and an appeal is pending i against the conviction in 
respect of one of such offences, f 09) 9 Cri L Jour 495 
(496) (Mad). (Obiter.) . 

(i) Where a new witness is produced in the Sessions 
Court who was not examined before the committing 
Magistrate and the accused wants time on the ground 
that it is a surprise to him. (’89) 1889 Pun Re No. 1, 
Cr, page 1 (4) (D B). 

(j) For producing material documents filed in a civil 
case. (’21) 22 Cri L Jour 335 (336) (DB) (Cal.) 

(k) Where in a sessions trial it is found that a witness 
is absent and therefore his deposition before the com- 
mitting Magistrate could not be received and the witness 
has consequently to be summoned. (’74) 21 Suth W R 
Cr 56 (57) (D B). 

[5] The following are not sufficient grounds for 
granting an adjournment : 

(a) To enable the accused to get a ruling from the 
High Court on a point of law. (’07) 7 Cri L Jour 409 
(401) (D B) (Cal) £ (Yol 20) 1933 Sind 17 (20) : 26 
Sind L R 255 : 33 Cri L Jour 908 (D B). 

(b) The absence of a co-accused and desirability 
of a joint trial. (’01) 1 Low Bur Rul 60 (61) £ (Vol 9) 
1922 Cal 334 (335) : 49 Cal 1S2 : 22 Cri L Jour 465 
(D B). 

(c) To enable the complainant to examine witnesses 
whom he had not cared to have in attendance. (Yol 12) 
1925 Sind 315 (316) : 26 Cri L Jour 958 (D B). 

(d) To enable a party to summon witnesses where 
sufficient time has already been allowed for the purpose. 
(Yol 10) 1923 Mad 185 (186) : 46 Mad 253 : 24 Cri L 
Jour 84. 

(e) To enable the prosecution to find out evidence, 
the existence of which is entirely problematical. (Vol 17) 
1930 Rang 76' (7 7) : 7 Rang 592 : 31 Cri L Jour 296. 

[See however (Yol 29) 1942 Lah 256 (257) :ILR 
(1943) Lah 726 : 43 Cri L Jour 865 (D B).] 

(f) To enable the prosecution to examine witnesses 
not named in the chalan. (Yol 21) 1934 Nag 156 (157): 
35 Cri L Jour 1163. 

(g) To enable the pleader of one of the parties in a 
petty ease to be present where the pleader of the opposite 
party was present and the date had been announced 
beforehand. (Yol 27) 1940 Nag 283 (283) : 41 Cri L 
Jour 585. 

(h) The absence of the counsel of one of the accused 
in a sessions case in which a number of witnesses had 
been summoned. (Yol 24) 1937 All 171 (174) : 38 Cri 
L Jour 416. 

[6] Contempt proceedings — Attempt to undermine 
and impair authority of the Court by scurrilous publi- 
cation — Application by accused to His Majesty under 
S. 220 (2) (b), Government of India Act, is no ground 
for adjournment. (Yol 29) 1942 Lah 105 (107) : I L R 
(1942) Lah 411 : 43 Cri L Jour 599 (F B). 

' 7. “Stating the reasons therefor.” — [1] The 

prisoner is entitled to know the cause for adjournment 
and an - appellate Court cannot form an opinion of 
reasonableness of that cause unless it is slated on 
record. (’83) 6 Mad 63 (68) (D B). 

8. Adjournment to and trial on holiday. — [1] 
Case- tried on holiday — Accused could not engage pleader 
to defend him— Prejudice caused — Conviction would be 
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set aside. (Yol 2) 1913 Bom 254 (25 5) : 16 Cri L Jour 
752 (D B) £ (Yol 1?) 1930 Nag 255 (253, 259) : 31 Cri 
L Jour 705. 

9. Advancement oi hearing — 'lj The Court can 
advance the hearing of a case to an earlier date, 
provided due notice thereof is given to the parties. 
(To! 16) 1929 Nag 42 (43) : 29 Cri L Jour 1092. 

[2] An acceleration of the date of hearing against 
the wishes of the accused or his pleader is not proper. 
(’98) 1893 Pun Be No. 14 Cr, p. 32 (33) (D B). ^ 

10. Stay of criminal proceedings. — [1] Every 
Court has an inherent power to stay a casG pending on 
its file where it ts necessary for the ends of justice to do 
so. (Yol 3) 1916 Lah 174 (175) : 17 Cri L Jour 7 
£ (Yol 11) 1924 Mad -888 ( 888 ). 

[But see (Yol 16) 1929 Sind 115 (116) : 23 Sind L It 
225 r 30 Cri L Jour 399 (DB) * (Voi 14) 1927 Mad 851 
(351) : 2 S Cri L Jour 849 * (Yol 20) 1933 Sind 358 
(359) : 27 Sind L R 219 : 35 Cri L .Tour 517 (D B).J 

[2] The power of the High Court to stay pending 
cases is expressly recognized bv S. 561A of the Code. 
(’28) 29 Cri L .Tour 1053 (1055! (DB) (Bern)* (Vol 13) 1926 
All 30 (33) : 43 All 60 : 26 Cri L Jour 1485. 

[3] Magistrate’s order under S. 344— High Court can 
interfere under S. 439 or S. 561A — S. 224, Government 
of India Act is no bar. (Yol 30) 1943 Oudh 184 (183) : 
18 Luck 419 : 44 Cri L .Torn- 169. 

[4] High Court has no inherent powers of revision 
apart from statutory provisions. (Vol 25) 1938 F C 1 
(3) : I L B (1939) Kar (F C) 1 : 1939 F C B 13 (F C). 

[5] Criminal proceeding need not be stayed pending 
the issue of a civil suit. (Yol 30) 1943 Sind 10 ( 10 ): I L 
K (1942) Kar 193 : 44 Cri L Jour 167 (DB) * (Vol 22) 
1935 Sind 187 (188) : 36 Cri L Jour 1350 (D B) * (Y 0 l 
17) 1930 Pat 194 (1 94) : 30 Cri L Jour 1144 £ (Yol 20) 
1933 Lah 37 (38, 39) : 34 Cri L .Tour 96 £ (Yol 17) 
1930 Lah 802 (803) : 31 Cri L Jour 1053 £ (Yol 17) 
1930 Pat 351 (352) : 31 Cri L Jour 766 £ (Vol 14) 1927 
Mad 308 (310): 28 Cri L Jour 181 £ (Yol 14) 1927 
MaS 778 (778, 779) : 50 Mad 839 : 28 Cri L Jour 812 
£ (’02) 26 Bom 785 (791) (DB) £ (’22) 23 Cri L Jour 
84 (84, 85) (All) £ (Vol 16) 1929 Cal 563 (566): 57 Cal 
558 : 31 Cri L Jour 211 (DB). 

[But see (Vol 13) 1926 All 30(33) : 48 All 60 : 26 Cri 
L Jour 1485 £ (Yol 2) 1915 Cal 596 (596): 16 Cri L 
Jour 309 (DB) £ (Vol 1) 1914 Sind 80 (80) : 8 Sind L 
E 20: 15 Cri L Jour 661 (D B)£(Vol 1) 1914 Upp Bur 
18 (19): 15 Cri L Jour 488 £ (Vol 7) 1920 Low Bur 47 
(48): 10 Low Bur Bui 103 : 21 Cri L Jour 353 £ (Vol 
•3) 1916 Bom 163(164): 17 Cri L Jour 153: 41 Bom 1 
(D B) £ (Vol 3) 1916 Lah 174 (175) : 17 Cri L Jour 
7 * (Vol 17) 1930 Lah 664 (665): 32 Cri L Jour 463 
£ (Vol 14) 1927 Lah 17 (18) : 27 Cri L Jour 1114.] 

[6] Jhe staying of criminal proceeding pending a 
civil suit is within the discretion of the Court. (Vol 30) 
1943 Oudh 184 (186): 18 Luck 419: 44 Cri L Jour 169 
£ (Vol 29) 1942 Pat 45 (46): 42 Cri L Jour 804 £ (Vol 
24) 1937 Pat 8 (9): 38 Cri L Jour 264 £ (Vol 22) 1935 
Sind 187 (188): 36 Cri L Jour 1350 (D B) £ (Vol 17) 
1930 Lah 802 (803): 31 Cri L Jour 1053£ (Vol 14)1927 
Lah 744 (745): 28 Cri L Jour 326 £ (Vol 12) 1925 Mad 
39 (42); 47 Mad 722: 25 Cri L Jour 1009 £ (Vol 20) 
1933 Bom 307 (309): 34 Cri L Jour 900 (D B) £ (Vol 
21 ) 1934 Sind 143 (144): 36 Cri L Jour 94 (D B). 

[7] The acoused should not be prejudiced by non-stay 
of criminal proceeding pending a civil suit, (’28) 29 Cri 
B Jour 1053 (1056) (D B) (Bom) £ (Vol 13) 1926 Nag 
315 (316) £ (Vol 3) 1916 Mad 1123 (1123) : 16 Cri L 
Jour 637 £ (Vol 19) 1932 Nag 86 (87, 88): 34 Cri L 
Jour 119 £ (Vol 4) 1917 Pat 621 (622): 18 Cri L Jour 
??1:£ (Yol 7} 1920 Pat 816. (817): 22 Cri L Jour 489. 

, (8],' <JaeBtion of validity of docpnient in Civil Court 


— Integrity of criminal Court not questioned — It cannot 
be assumed that there will be great injustice in not 
staying criminal proceeding. (Vol IS) 1931 Pat 411 
(413, 416): 33 Cri L Jour 147. 

[9] Where a criminal proceeding is instituted with 
the motive of hampering the conduct of the civil 
proceeding, the former may be' ordered to be stayed 
-(’28) 29 Cri L Jour 1053 (1056) (DB) (Bom)£(’07) 6 Cri 
L .Tour 131 (132): 30 Mad 226 (D B) £ (Vol 20) 1933 
Bom 307 (309): 34 Cri L .Tour 900 (D B). 

[10] Public prosecution need not be stayed pending 
civil proceeding though the former is instituted to 
hamper the latter. (Vol 16) 1929 Cal 363 (566) : 57 Cal 
558 : 31 Cri L Jour 211 (DB)£(’2S) 29 Cri L Jour 1053 
(1055) (DB) (Bom) £ (’ 22 ) 23 Cri L Jour S4 (84) (All) * 
(’ 12 ) 13 Cri L Jour 848 (S48) (DB) (Bom)£(’08) 8 Cri L 
Jour 435 (437) : 35 Cal 909 (DB). 

[11] Where a civil proceeding is filed for the purpose 
of delaying the trial of the criminal case, no stay should 
be granted. (Vol X) 1914 Mad 143(143) : 15 Cr L J 568. 

[ 12 ] Where the civil suit has been filed before the 
institution of the criminal proceeding and it appears 
that the decision in the former will be of value in 
arriving at the truth in the criminal case, the latter 
may* be stayed. (Vol 30) 1943 Sind 10 (10) : ILR 
(1942) Kar 193: 44 Cri L Jour 167 (DB)£(Voi 29) 1942 
Bom 330 (331) : 44 Cri L Jour 100 (DB)£(Vol 24) 1937 
Pat S (9) : 38 Cri L Jour 264 £ (Vo) 22) 1935 Bang 487 
(488) : 37 Cri L Jour 261 £ (Vol 14) 1927 Lah 744 
(745) : 28 Cri L Jour 326 £ (Vol 22) 1935 Cal 182 (183) 
(DB). 

[13j Where the civil suit is filed after the criminal 
case and there is no possibility of its being decided 
soon, a stay should not be ordinarily granted, (Yol 7) 
1920 Lah 198 (198) : 21 Cri L Jour 399 « ('10) 11 Cri 
L Jour 291 (292) (DB) (Cal)*(Vol 20) 1933 Lah 37 (39): 
34 Cri L Jour 96. 

[14] Where the criminal prosecution in no way 
arises out of the civil suit and the decision in the Civil 
Court will not necessarily affect the decision of the 
Criminal Court, stay of proceeding in the Criminal 
Court is unreasonable. (Yol 30) 1943 All 14 (14, 15) : 
I L E (1943) All 27 : 44 Cri L Jour 276* (Yol 30) 1943 
Nag 327 (328) : I L E (1944) Nag 23S : 45 Cri L Jour 
175 * (Yol 22 ) 1935 Eang 487 (488) : 37 Cri L Jour 
261. 

[15] Where the subject-matters of the dispute in the 
criminal and civil cases are not identical, a stay will not 
be granted. (Yol 8 ) 1921 Pat 484 (484) * (Vol 8 ) 1921 
Lah 386 (388) : 23 Cri L Jour 700. 

[16] Object of criminal proceedings to obtain an 
adjudication on question of title — Civil suit pending — 
Criminal proceeding quashed. (’23) 24 Cri L Jour 245 
(247) (Pash). 

[17] Two separate criminal proceedings arising out of 
same facts should be held in a Court having jurisdic- 
tion to conduct both. (Yol 20) 1933 Nag 78 (80) : 29 
Nag L R 201 : 34 Cri L Jour 519. 

[18] The Court should consider where the public 
interest lies, and interest of the public is opposed to 
multiplicity of proceedings. (Yol 29) 1942 Bom 330 
(331) : 44 Cri L Jour 100 (DB). 

[19] A District Magistrate cannot stay proceedings in 
the Criminal Courts subordinate to him. (Vol 10) 1923 
Mad 688 ( 688 ) : 25 Cri L Jour 277 * (Yol 18) 1931 Pat 
411 (414) : 33 Cri L Jour 147. 

[But see (Yol 10 ) 1923 Mad 595 (595): 25 Cri L Jour 
280.] 

[20] A Sessions Judge cannot stay a civil suit pend- 
ing the decision of a criminal case. (’87) 1887 All W N 
102 (103). 

[21] A Magistrate who has directed an inquiry by a 
subordinate Magistrate under S. 202 , can stay proceed- 
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ings. (Vol 21) 1934 Sind 143 (144) : 36 Cri L Jottr 94 

(DBi. 

r 22j Where there are two counter-complaints the 
Magistrate can stay proceedings in one pending the dis- 
posal of the other. (Yol 17) 1930 Pat 80 (32) : 30 Cri L 
Jour 554 * (Yol 9) 1922 Pat 618(618): 24 Cri L J 120. 

[23] Order for criminal prosecution by Civil Courts — 
Application for stay of proceedings in criminal Court 
to be made to Bench in charge of criminal business. 
(’04) 8 Cal W N xxxi (xxxi) (DB). 

[24] Judgment of civil Court in actions in personam 
is not relevant to the same issue in criminal Court — 
Proceedings in criminal Courts need not be stayed 
pending such decision in a civil Court. (Yol 32) 1945 
Lah 23 (27, : I L R (19441 Lab 408 : 16 Cri L Jour 296 
(FBI. 

11. Adjournment of one of two cross-cases, — 
flj Court deciding to try counter cases one after the 
other, has power under this section to adjourn the one 
and take up the other for trial. (Vol 16) 1929 Cal 281 
/283) : 31 Cri L Jour 262 *(Yoi 22) 1935 Pat 214 (216): 
36 Cri L Jour 714 (SB). 

[2] Courts of concurrent jurisdiction can try same 
offence simultaneously. (Yol 20) 1983 Lab 852 (853) : 
14 Lah 820 ; 35 Cri L Jour 171. 

[See however (Yol 10) 1923 Cal 644 (645) : 24 Cri 
L Jour 940 (DB),] 

12. Power of High Court to set aside order of 
adjournment — [1] An improper order as to adjourn- 
ment can be set aside by the High Court in revision. 
(Yol 80) 1943 Oudh 184 (186) : 18 Luck 419 : 44 Cri 
L Jour 169. 

[2] High Court will not interfere ordinarily if the 
Court has exercised judicial discretion in the matter of 
adjournment. (Yol 30) 1943 Oudh 184 (186) : 18 Luck 
419 : 44 Cri L Jour 169 * (Yol 14) 1927 RIad 778 
(779) : 50 Mad 839 : 28 Cri L Jour 812 * (Vol 9) 
1922 Pat 618 (618) : 24 Cri L Jour 120 * (Yol 12) 
1925 Sind 315 (316) : 26 Cri L Jour 958 (DB). 

13. “On such terms as it thinks fit’' — Costs.— [1] 
The words relating to terms include ah order for the 
payment of costs. (Vol 32) 1945 Nag 209 (210) : 46 
Cri L Jour 713 : I L E (1945) Nag 669 (DB) * (Yol 
29) 1942 Mad 178 (179) : 43 Cri L Jour 454 : ILK 
(1942) Mad 661 * (*05) 2 Cri L Jour 803 (804) : 28 
All 207 £ (Vol 5) 1918 Mad 538 (538, 540) : 18 Cri L 
Jour 612 : 40 Mad 1130 (DB) # (Yol 5) 1918 Pat 656 
(657) : 19 Cri L Jour 6. 

[2] An order for payment of cost will be made only 
where the ordinary every-day method of conducting 
criminal cases has to be departed from owing to the 
conduct of a party. (Yol 5) 1918 Bom 258 (253) : 42 
Bom 254 : 19 Cri L Jour 326 (DB). * 

£3] A complainant who is solely to blame for an 
adjournment can be ordered to pay costs, (Yol 9) 1922 
Bom 239 (239) : 28 Cri L Jour 338 (DB). , 

[4] An informant to the police in a police case who 
is virtually conducting the prosecution by engaging a 
vakil and who asks for time, m$y be ordered to pay 
costs as a condition of the adjournment. (Yol 5) 1918 
Mad 538 (540) : 18 Cri L Jour 612 : 40 Mad 1130. 

[5] An accused person nan be ordered to pay costs 
as a- condition of an adjournment. (Yol 24) 1937 Pat 131 
(133) : 38 Cri L Jour 484. (Proper defence of accused 
should not be prejudiced by order of costs.) 69 (’05) 2 
Ori L Jour 1 (7, 8) (DB) (Cal) « (Yol 19) 1932 Bom 
470 (472) : 56 Bom 536 : '33 Cri L Jour 802 (DB). 

[6] Police Sub-Inspector responsible for securing 
attendance of witness — Adjournment granted >rr - Com- 
plainant is not liable for Costs. (Yol 9) 1922 Bom 239 
(239) : 28 Cri b Jour 338 (DB), 


[7] The complainant is not liable for costs when an 
adjournment becomes necessary owing to the absence 
of the accused. (Vol 13) 1926 Lah 407 (408) : 27 Cri L 
Jour 572. 

[8] Non-corupoundable warrant case— Complainant 
absent after charge — No adjournment cost will be 
ordered against him. (Yol 11) 1924 Lah 627 (627) : 
25 Cri L Jour 87. 

[9] Some accused appeared and others did not — 
Complainant did not go with process server — Com- 
plainant ordered to pay costs of the accused present — 
Heid, the order vas not proper. ("Vol 20) 1933 Lah 720 
(721) : 35 Cri L Jour 457. 

[10] Where the accused is absent, and the case has 
perforce to be adjourned, no costs can be ordered against 
him. (Yol 9) 1922 All 184 (184) : 23 Cri L Jour 243 
* (Yol 21) 1934 Lah 441 (442) : 86 Cri L Jour 101. 

[if] The power to order costs does not extend to 
previous adjournments granted without conditions. 
(Yol 19) 1932 Bom 470 (472) : 56 Bom 536 : 33 Cri L 
Jour 802 (DB). 

[12] No costs of adjournment can be awarded in 
criminal appeals or criminal revisions. (’33) 1933 Mad 
W N 878 (879). (Appeals.) * (Yol 23) 1936 Sind 235 
(236) : 3S Cri L Jour 119 : 30 Sind L E 857 (DB). 
(Revisions.) 

[18] Adjournment granted to move the High Court 
for transfer — No costs can be awarded of such adjourn- 
ment. (Yol 29) 1942 Mad 178 (179) : I L R (1942) Mad 
661 : 43 Cri L Jour 454 (DB). 

14. Adjournment for cross-examination of pro- 
secution witnesses in trials of warrant-cases — 
Power to impose terms on accused. — [1] Recall of 
the prosecution witnesses under S. 256 at the request of 
the accused — Accused asking for adjournment on the 
ground that his pleader is absent — Court can impose 
the condition that he has to pay the batta of the .prose- 
cution witnesses. ( 5 34) 1934 Mad W N 100 (102). 

15. Remand. — [1] A remand is a re-committal to 
custody of a person who has been brought up in cus- 
tody, (’67) 2 Weir 409 (409). 

. [2] A Magistrate cannot order remand if a final re- 
port is not sent with the accused under S. 173 due to 
incomplete investigation. (Yol 11) 1924 Cal 476 (478) : 
51 Cal 402 : 25 Cri L Jour 732 (DB). 

[But see (Vol 18) 1931 All 617 (619, 620) : 53 All 
729 : 32 Cri L Jour 1045.] 

16. Detention under S. 344, — [1] This section 
applies to detention after police investigation and before 
or pending inquiry or trial. (Vol 18) 1981 All 617 (620) 
; 53 All 729 ; 32 Cri L Jour 1045. 

[2] Accused detained for a period less than fifteen 
days— Magistrate sending the accused to another Magis- 
trate-Order by latter Magistrate remanding accused is 
one under this section, (Yol 24) 1937 Sind 251 (252, 
253) : 31 Sind L E 494 : 39 Cri L Jour 10. 

[3] The period of detention under this section cannot 
exceed fifteen days at a time. (Vol 11) 1924 Cal 476 
(478) : 51 Cal 402 : 25 Cri L Jour 732 (DB) « (Vol 18) 
1931 Lah 99 (100, 101) : 12 Lah 435 : 33 Cri L Jour 
180 * (Yol 11) 1924 Cal 614(616): 26 Cr L J 68 (DB). 

[4] A detention under this section can only be in a 
judicial lock-up* (Vol 30) 1943 All 93 (94) : ILE (1943) 
All 289 : 44 Cri L Jour 327 « (Yol 24) 1937 Sind 251 
(253) : 81 Sind L R 494 : 39 Cri L Jour 10 K (Yol 18) 
1931 Lah 99 (100, 101) ; 12 Lah 435 : 33 Cri L Jour 
180 * (Yol 18) 1931 Lah 353 (35 5, 356) : 12 Lah 604 : 
32 Cri L Jour 785 (DB) * (Yol 13) 1926 Cal 1121 
(1130) : 54 Cal 218 : 27 Cri L Jour 1201 (FB). 

[5] A Magistrate acting under this section must have 
jurisdiction to try the case. (Vol 11) 1924 Cal 476 (478) 
: 51 Cal 402 : 25 Cri L Jour 732 (DB) * (Yol 11) 1924 
Cal 614 (616) : 26 Cri L Jour 68 (DB). 
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348. (1) The offerees punishable under the sections of the Indian Penal Code a [specified] 
Compounding offences . in the first two columns of the table next following may be compounded 
by the persons mentioned in the third column of that table : — 


Offence. 

Sections of the 
Indian Penal Code 
applicable. 

Persons by whom 
offence may be compounded. 

Uttering words, etc., with deliberate intent 
to wound the religious feelings of any 

298 

The person whose religious feelings are 
intended to be wounded. 

person. 

Causing hurt 

3*23, 334 

The person to whom the hurt is caused. 

Wrongfully restraining or confining any 

341, 342 

The person restrained or confined. 

pBibOui 

Assault cr use of criminal force 

352, 355, 358 

The person assaulted or to whom criminal 
force is used. 

Unlawful compulsory labour 

374 

The person compelled to labour. 

Mischief, when the only loss or damage 
caused is loss or damage to a private 
person. 

j 

426, 427 

The person to whom the loss or damage is 
caused. 


Section 344 (contd.) 

17. Grounds of remand. — [1] The Magistrate 
has a discretion in the matter of granting a remand. 
(Vol 18) 1931 All 617 (620) : 53 All 729 : 32 Cri L Jour 
1Q45. 

. [2] The detention of an accused is intended to secure 
his attendance at the trial and not as a punishment. 

. (Yol 14) 1927 Nag 53 (55) : 27 Cri L Jour 1063. 

. [3] An order of remand cannot be made without 
time reason sufficient to justify further detention. (Yol 
22) 1935 Lah 230 (243) : 35 Cri L Jour 1180. 

_ [4] In granting remand, the Court should see if the 
time aslced by police for remand is reasonable. (Yol 18) 
1931 All 617 .(621) : 58 All 729 : 32 Cri L Jour 1045. 

[5] A further remand for examination of witnesses 
with a view to have continuous inquiry, is justified. (’83) 
6 Mad 63 (67) (DB). 

[6j Conspiracy — Accused members of conspiracy — • 
Magistrate keeping accused in custody for reasonable 
period was held justified. (Yol 20) 1933 Cal 752 (753) : 
84 Cri L , lour 1194 (DB). 

[7] Complainant and his witnesses not bound to ap- 
pear — Accused remanded because they did not appear 
— Detention, held, not justified. (*69) 11 Suth WECc 
47 (48) (DB). 

[8] A remand for the purpose of getting a confession 
from the accused is most improper. (’86) 2 Weir 414 
(415) (DB). 

4 [9] Accused brought up for further remand — Some 
direct evidence of guilt should be required to order 
further detention. (Yol 2) 1915 Nag 28 (29) : 16 Cri L 
Jour 705 : 11 Nag L R 162 £ (’83) 6 Mad 69 (70) 
(DB), 

[10] Where the Magistrate properly directs a post- 
ponement, he has unfettered discretion to remand the 


accused to custody. (Yol 20) 1933 Cal 752 (753) : 34 
CxiL Jour 1194 (DB). 

18. Remand in absence of accused. — [t] A pri- 
soner is brought up under custody and is re-committed 
to custody as remand cannot be granted in his absence, 
(’67) 2 Weir, 409 (409) « (’67) 1867 Bun Re No. 39 Or, 
p. 72 (76) (DB). . 

1 19. Period of detention, — [1] There is no limit 
set to the total period of a series of orders of remand 
under this section. (Vol IS) 1931 All 617 (620) : 58 All 
729 : 32 Cri L Jour 1045. 

_ ' CT No single order of remand shall exceed fifteen 
SSSf.rt a time. , (’21) 22 Cri L Jour 669 (671) (Lah) * 
Bom U O R Cr 31 (S3HDB). / 


[3] An accused is entitled to have the evidence 
against him recorded as early as possible. (Vol 11) 
1924 Cal 476 (478) : 51 Cal 402 : 25 Cri L Jour 782 
(DB). 

[4] Possibility of large body of evidence forthcoming 
against the accused is no ground for his detention for 
an inordinate period. (’83) 6 Mad 63 (67) (DB). 

[5] Remand for six weeks — No incriminating evi- 
dence forthcoming— Further detention, held, not justi- 
fied. (’08) 9 Cri L Jour 409 (412) : 36 Cal 174 (DB) * 
(’70) 13 Suth \V R Cr 27 (32) : 5 Beng L R 274 (DB) 
£ (Vol 11) 1924 Cal 476 (479) : 51 Cal 402 : 25 Cri L 
Jour 732 (DB). 

[6] Conspiracy — Detention of accused for three 
months was held good. (Vol 18) 1931 All 617 (621) : 53 
All 729 : 32 Cri L Jour 1045. 

20. “By a warrant.” — [1] The warrant for fur- 
ther detention must state that the prisoner is charged 
withsome particular offence. (’70) 13 Suth W R Cr 1 
(5). 

21. Magistrate’s liability for unreasonable de- 
tention. — [1J Magistrate delaying trial of accused with- 
out reasonable cause and good faith is liable for 
damages. (’69) 11 Suth W R Cr 19 (20) (DB). 

SECTION 345-SYNOPSIS. 

1. Scope and principle. 

2. Withdrawal and composition compared. 

3. What amounts to composition. 

4. The offence must be compoundable. 

5. Consideration. 

6. Free will is necessary, 

7. Compoundable offences, 

8. Who can compound. 

9. Minor. 

10. Composition under sub-section (1). 

11. Compositions under sub-section (2). 

12. Proof of composition. 

13. Stage at which a compounding may be 
effected. 

14. Composition after committal or conviction. 

15. High Court’s powers in revision. 

16. Rescission of compromise. 

17. Effect of compromise. 

18. Sub-section (7), 

19. Civil suit. 

20. Procedure in non -compoundable cases where 
injured party declines to prosecute. 

1. Scope and principle. — [1] The law makes a 
difference between- various' classes of offences and 
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Offence 

! Sections of the 
j Indian Penal Code 
applicable. 

Persons by whom offence may 
be compounded. 

Criminal trespass 

447 i 

i 

The person in possession of the property 

House trespass 

448 1 

trespassed upon. 

Criminal breach of contract of service 

Adultery ... ... ... ■ 

Enticing or taking away or detaining with 

490, 491, 492 

497 ] 

i 

1 498 f 

The person with whom the offender baa 
contracted. 

The husband of the woman. 

criminal intent a married woman. 



Defamation 

Printing or engraving matter, knowing it to 

500 > 

501 1- 

i 


be defamatory. 

Sale of printed or engraved substance con- 

The person defamed. 

502 j 

taining defamatory matter, knowing it to 
contain such matter. 

1 

1 

I 

i 


Insult intended to provoke a breach of the 

504 I 

The person insulted. 

ycaUwi 

Criminal intimidation except when the 
offence is punishable with imprisonment i 

506 

The person intimidated. 

for seven years. 1 



'b[Act caused by making a person believe 
that he will be an object of divine 
displeasure. 

50S 

! 

i 

The iperson against whom the offence was 
committed.’ 1 


Section 345 — Note 1 (contd.) 

allows compromise in some and no compromise in 
■others. (’98) B Cal W N 5 (5) (DB). 

[2] The institution of a prosecution is a duty which 
cannot be neglected in consideration of any private 
.advantage. (’76) 1 Bom 147 (151) (FB). 

[B] The tabulation of offences in this section now 
removes all uncertainty regarding compounding of 
offences, ‘(*12) 8 Nag L B 97 (105). 

[4] This tabulation must be taken as a complete 
guide and test on the matter. (TB) 14 Gri L .Tour 292 
(293) : 6 Sind L B 284* (’04) 28 Bom B26 (328) (DB). 

£5] In the case of certain minor offences the com- 
plainant should be permitted to come to terms with the 
party against whom he complains. (Yol ’8) 1921 Bom 
166 (166, 167) : 45 Bom 846 : 22 Cri L Jour 55 (DB). 

[6] A person charged with compoundable offence can 
come to a settlement with the prosecution and the 
settlement so arrived at is legal, (Vol 29) 1942 Mad 
173 (176) : 48 Cri L Tour 734* (Yol 17) 1980 Oudh 
196 (198) : 4 Luck 669, 

[7] A case brought to the Court and settled by 
parties cannot be said to be hushed up, (Yol 16) 1929 
Bat 512 (512) : 31 Cri L Jour 607. 

[8] For compounding a case under this section, the 
accused need not have pleaded guilty. (’09) 10 Cri 
L Jour 228 (228, 229) : 2 Sind L B 16 (DB). 

[9] The section does not apply to offences punish- 
•able under laws other than the Penal Code, (*84) Oudh 
Sel Cas No. 78, p. 89 (89). 

[10] Sub-section (6) of this section does not apply 
to a Panehayat under Bihar and Orissa Village 
Administration Act, 1922. (Yol 28) 1941 Pat 169 
(172) : 42 Cri L Jour 434. 

2. Withdrawal and composition compared, — 
II] A withdrawal must be by intimation to the Magis- 
trate and the complainant is required to satisfy the 
^Magistrate that thefe are sufficient grounds for 
^permitting him to withdraw it. (’94) 21 Cal 103 
v(113) (DB). 

[2] Composition being an act of both parties, there 
is no annoyance caused to any one. (Yol 11) 1924 


Lah 595 (596) : 5 Lab 239 : 25 Cri L Jour 629 (SB)* 
(Vol 3) 1916 Pat 200 (201) : 18 Cri L Jour 107 (DB). 

[3] The warrant-cases cannot be withdrawn. (Vol 
14) 1927 Bom 410 (411) : 51 Bom 512 : 28 Cri L Jour 
581 (D B) * (Yol 11) 1924 Lah 595 (596) 5 Lah 239 : 
25 Cri L Jour 629 (S B). 

[4] A complaint can be withdrawn by the com- 
plainant, who may not necessarily be the person injured. 
(’78) 2 Bom 653 (653) (DB). 

[5] The word “compound” means to withdraw for 
a consideration, and not merely to withdraw. (’92-96) 
1 Upp Bur Bui 219 (220). 

[6] The substance of the petition should be considered 
to decide whether it is one for withdrawal or for com- 
position. (Yol 11) 1924 Lah 595 (598) : 5 Lah 239 : 25 
Cri L Jour 629 (S B). 

[7] Complainant filing application saying “ he did 
withdraw the case against one accused on his apology 
and he did not want to proceed against others” — Held 
there was composition and not withdrawal. (Yol 11) 
1924 Lah 595 (597, 598) : 5 Lah 239 : 25 Cri L Jour 
629 (S B). 

[8] Complainant giving in writing to the accused 
that he has withdrawn the case — The case is com- 
pounded. (Yol 10) 1923 All 474 (476) : 45 All 145 : 24 
Cri L Jour 758, 

[9] Magistrate can question complainant to ascertain 
whether the application is for composition or for with- 
drawal. (Yol 3) 1916 Pat 200(201, 202) ; 18 Cr L J 107. 

3* What amounts to composition.— [1] A com- 
position is a settlement of differences between the in- 
jured party and the person against whom the com- 
plaint is made. (Yol 8) 1921 Bom 166 (167) : 45 Bom 
346 : 22 *Cri L Jour 55 (D B). 

[2] A mere application by the complainant for per- 
mission to withdraw the case because his witnesses had 
turned round is not a composition of the offence. (’02) 4 
Bom L B 718 (7201 (D B). 

[3] The compounding of an offence supposes differen- 
ces already settled and not a mere arrangement to 
settle in future. (Yol 12) 1925 Mad 1211 (1212) : 26 
Cri L 1594. 
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*'[( £) The offences punishable under the sections of the Indian Penal Code specified in the 
first two columns of the table next following may, with the permission of the Court before which 
any prosecution for such offence is pending, be compounded by the persons mentioned in the 
third column of that table : 


I 

Offence. j 

1 

Sections of the 
; Indian Penal Code 

1 applicable. 

Persons by whom offence may 
be compounded. 

Voluntarily causing hurc by dangerous 
weapons or means. 

324 

The person to whom hurt is caused. 

Voluntarily causing grievous hurt 

325 

Ditto. 

Voluntarily causing grievous hurt on grave 
and sudden provocation. 

335 

Ditto. 

Causing hurt by doing an act so rashly and 
negligently as to endanger human life or 
the personal safety of others. 1 

837 

Ditto. 

Causing grievous hurt by doing an act so ] 
rashly and negligently as to endanger ! 
human life or the personal safety of 1 
others. 

338 

Ditto. 

Wrongfully confining a person for three 
days or more. 

343 

The person confined. 

Wrongfully confining a person in secret. 

346 

Ditto. 

Assault or criminal force in attempting 
wrongfully to confine a person. 

357 

The person assaulted or to whom the force- 
was used. 

Dishonest misappropriation of property. 

408 

The owner of the property misappropriated. 


Section 345— Note 3 (contd.) 

[4] An incomplete arrangement will not amount to 
an actual acquittal within the meaning of the law. (Vol 
6) 1919 Mad S79 (881) : 41 Mad 6S5 : 19 Cri L .Tour 
359 (D B). 

[5] Agreement to refer to arbitration by itself will 
not result in composition unless it has been carried out 
and the award is given. (Vol 12) 1925 Mad 1211 (1211): 
26 Cri L Tour 1594. 

[6] Case referred to arbitration — Magistrate waiting 
for award— Award given — Award may amount to com- 
position. (Vol 12) 1925 Mad 1211(1 212) :26 CrL T 1594. 

[See however (Vol 16) 1929 Lab 394 (395).] 

L.7J Parties entering into a compromise before muk- 
tear making local inquiry — Parties resiling from it be- 
fore the Magistrate — Held accused could not take 
advantage of the compromise. (’18) *22 Cal W N clxxii 
(clxxii) (D B). 

[8] Procedure under Oaths Act, Ss. 8 to 11, does not 
apply to criminal proceedings. ('88) 13 Bom 389 (891) 
<D B). 

4. The offence must be compoundable. — [1] 
A criminal Court should not allow the withdrawal of the 
prosecution in a non-compoundable case. (Vol 82) 1945 
Cal 218 (234) (DB). (Compounding non-compoundable 
offence is against public policy.) *(Vol 18) 1926 Cal 59 

(03) : 53 Cal 51 (DB). (Do.) *(Vol 15) 1928 Bom 305 
(BOS) : 52 Bom 693. (Do.)*(’18) 22 Cal W N clxxii (clxxii) 
(Do.)* (Vol 16) 1929 All 456 (458). (Do.) *(’04) 28 Bom 
326 (328) (DB). (Court cannot go beyond the tests laid 
down in the section .)*(Vol 1) 1914 Oudh 278 (279) : 17 
Oudh Cas 213 *(Voi 6) 1919 Pat 545 (546) : 20 Cri L 
Tour 552 (DB)* (Composition of non-compoundable offence 
should not be sanctioned.) 

[2]' Before allowing the composition the Magistrate 
should consider all the circumstances and decide that 
only a compoundable offence is proved. (’03) 16 
C P L R 178 (179) *(1900.02) 1 Low Bur Rul 349 (349) 
*(Vol 17) 1930 Oudh 196 (198) : 4 Luck 669. (Offence 
with which accused is charged should be looked into.) 
* 'M^ol;10) l$£9 All ,456 , (458). {Essential circumstances 


[3] Withdrawal of prosecution for a non-compound* 
able case does not operate as an acquittal. {’7 5) 1 Bom 
64 (66) (DB) *(’93-1900) 1893-1900 Low Bur Rul 240. 

[4] Whether an offence is compoundable or otherwise 
has to be decided with reference to facts as they exist 
on the date of the application to compound. (Vol 12} 
1925 Nag B95 (395) : 26 Cri L Tour 1428 *(’07) 6 Cri 
L Jour 336 (336, 337) : 1907 Pun Re No. 11 Cr (DB). 
(Non-compoundable offence of rioting allowed to be com- 
pounded on surmise that it may turn out to be a com- 
poundable offence — Held Magistrate acted without power.) 

[5] Complainant accusing accused of both non-com* 
poundable and compoundable offences — Summons issued- 
in respect of latter offence — Composition can be effected* 
(Vol S3) 1946 Mad 80 (80) *(Vol 3) 1916 Cai 917 (917,. 
918) (DB). 

[6] Summons mentioning by oversight a compound - 
able offence in trial for non-compoundable offence — 
Party not deprived of right to compound. (Vol 8) 1921 
Pat 75 (75) : 22 Cri L Tour 493. 

[7] Person convicted of compoundable offence ac- 
quitted in appeal — Appellate Court holding that be 
should have been convicted of a non-compoundable 
offence for which he was not tried — Held he should be 
allowed to compound before conviction for that offence. 
(1900) 3 Oudh Cas 314 (315) *(’10) 11 Cri L Tour 496 
(497): IS Oudh Cas 161. (In revision High Court allowed 
him to do so.) 

5. Consideration. — [1] The compounding of an 
offence signifies that the person against whorn the 
offence has been committed has received some gratifica- 
tion to act as an inducement for his desiring to abstain 
from a prosecution. (’94) 21 Cal 103 (112, 115) (DB) 
*(Vol 11) 1924 Lah 595 (598) : 5 Lab 289 : 25 Cri L 
Tour 629 (SB). 

[2] The composition spoken of in this section is in 
the nature of a contract, but monetary consideration i3 
not necessary. (Vol 3) 1916 Mad 854 (855) : 16 Cri L. 
Jour '803 : 39 Mad 946 (DB) *(’09) 10 Cri L Tour 228. 
(229) : 2 Sind L R 16 (DB). (Complainant regarding hi& 
grievances redressed by the intervention of som 


[S. S45 3 


[THE CODE OP] CRIMINAL PROCEDURE 189S 


2928- 


Offence. 

Sections of the 
Indian Penai Code 
applicable. 

Persons by whom offence may 
be compounded. 

Cheating 

417 

The person cheated, 

Cheating a person whose interest the 
offender was bound, by law or by legal 

418 

Ditto. 

contract, to protect. 



Cheating by personation. 

419 

The person cheated. 

Cheating and dishonestly inducing delivery 

420 

Ditto. 

of property or the making, alteration 
or destruction of a valuable security. 



Mischief by injury to work of irrigation by 
wrongfully diverting water -when the 
only loss or damage caused is loss or 

430 

The perosn to whom the loss or damage is 
caused. 

damage to a private person. 


| 

House-trespass to commit an offence (other 
than theft) punishable with imprison- 

451 

The person in possession of the house 
trespassed upon. 

ment. 


Using a false trade or property mark. 

482 

The person to whom loss or injury is 
caused by such use. 

Counterfeiting a trade or property mark 
used by another, 

4S3 

The person whose trade or property mark is 
counterfeited, 

Knowingly selling, or exposing or possessing 
- for sale or for trade or manufacturing 
purpose, goods marked with a counterfeit 
trade or property mark. 

486 

Ditto. 

Marrying again during the lifetime of a 

494 

The husband or wife of the person so 

husband or wife. 

l 

marrying. 

Uttering words or sounds or making gestures 
or exhibiting any object intending to 

509 

The woman whom it is intended to insult 
or whose privacy is intruded upon,] 

insult the modesty of a woman or intrud- 
ing upon the privacy of a woman. 



(S) When any offence is compoundable under this section, the abetment of such offence or an 
attempt to commit such offence (when such attempt is itself an offence) may be compounded in 
like manner. 


(d) When the person who would otherwise be competent to compound an offence under this 
section is d [ under the age of eighteen years or is] an idiot or a lunatic, any person competent to 
contract on his behalf may b [ with the permission of the Court] compound such offence. 


Section 345 — Note 5 (contd.) 

respectable persons.) 5» (Vol 10) 1923 All 474 (476) : 45 
All 145 : 24 Cri L Jour 758. (Apology as consideration.) 

[3] TheessentiaHhing required for composition is some 
arrangement arrived at between the parties, which settles 
their differences. (’96) 1896 Pun Re No. 9 Or, p. 21 (23). 

6. Free will is necessary. — [l] The agreement 
must appear to be freely entered into with the parties 
fully aware of their rights before it can be given effect 
to. (’94) 21 Cal 108 (115) (DB). 

7. Compoundable offences. — [1] An offence 
under S. 143 of the Penal Code is not compoundable. 
(Vol 28) 1941 Sind 186 (188) ;ILE (1941) Ear 352: 43 
Cri L Jour 68 (DB). 

[2] Offence which is the common object though com- 
poundable will not annul the charge for the common 
object under S. 14$ r Penal Code — The prosecution for 
that may continue. (Vol 28) 1941 Sind 186 (188) : ILR 
(1941) Ear 852 : 43 Cri L Jour 68 (DB) £(Vol 10) 1923 
Mad 592 (592) : 46 Mad 257 : 24 Cri L Jour 114. 

[See however (’13) 14 Cri L Jour 458 (459) (DB) 
(Cal).] . • ‘ x 

[3] Offence under S. 147 is not compoundable. (’07) 
6 Cri Li Jour 836 (337) : 1907 Pun Re No. 11 Cr (DB) 
*(Vol 5 ) 1918 Mad 494 (495) : 18 Cri L Jour 329. 

[4] The offences of extortion and fabricating false 
evidence are not compoundable. (Vol 28) 1936 Sind 146 
(147) : 37, Cri L Jour 1086 : 30 Sind L R 217 (DB). 


[5] Person charged under S. 328, Penal Code and 
S. 24, Cattle-trespass Act — Offence under former section 
compounded • — Magistrate may regard the case with- 
drawn in respect of latter offence also. (Vol 6) 1919 All 
31 (31) : 42 All 202 : 21 Cri L Jour 305. 

8. Who can compound. — [l] Any. person may 
set the criminal law in motion but it is only the person 
specified in S. 345 who can compound the offence. 
(Vol 24) 1937 Nag 72 (73) : 38 Cri L Jour 334 : I L R 
(1937) Nag 286 « (Vol 14) 1927 Bom 410 (411) ; 51 
Bom 512 : 28 Cri L Jour 581* 

[2] Wife’s defamation — Husband can file complaint; 
but wife alone can compound the case. (’91) 14 Mad 
379 (381) (DB) & (’72-92) 1872-1892 Low Bar Rul 617. 

[3] Abduction — Father in custody of girl at the 
time of offence can file complaint but 'husband of the 
girl can alone compound. (Vol 9) 1922 Lah 177 (178) : 
23 Cri L Jour 690 * (Vol 11) 1924 Lah 380 (331) : 24 
Cri L Jour 780. 

[4] Hurt — Person to whom ’it is caused can alone 
compound. (Vol 2) 1915 All 443 (448) : 37 All 419 : 16 
Cri L Jour 586 (DB) £ (Vol 2) 1915 Mad 635 (635) ; 37 
'Mad 385 * (Vol 4) 1917 All 377 (378) : 18 Cri L Jour 
729 (DB). 

[5] Criminal trespass — Offence is compoundable by- 
person who was in possession of the property when 
offence was committed. (’95) 22 Cal 123 (130) (DB)£(Vol 
11) 1924 Mad 40 (40): 24 Cri L Jour 824. 
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(5) When the accused has been committed for trial or when be has been convicted and an 
appeal is pending, no composition for the offence shall be allowed without the leave of the Court 
to which he is committed, or, as the case may be, before which the appeal is to be heard. 

b [ foA) A High Court acting in the exercise of its powers of revision under section 489 may 
allow any person to compound any offence which he is competent to compound under this section.] 

(6) The composition of an offence under this section shall have the effect of an acquittal of 
'the accused b [with whom the offence has been compounded], 

(7) No offence shall be compounded except as provided by this section, 

[1882 — S. 345 ; 1872 — S. 188.] 

[a; Substituted bv the Code of Criminal Procedure (Amendment) Act, 1928 (18 [XYIII] of 1923), S. 90, for 
“described.” [b : Inserted , ibid, [c] Substituted , ibid., for the original sub-s. (2). [d] Substituted , ib\d, t 

for “a minor.” 


'Section 345— Note 8 (contd.) 

r 6 ; Wrongful restraint — Compoundable by person 
restrained. (Vol 14) 1927 AIL 375 (376) : 49 All 484: 28 
Cri L Jour 495. 

[7 ; Wrongful confinement — Compoundable by 
person confined. (Vol 24) 1987 Nag 72 (73) : 38 Cri L 
.Tour 834 : I L R (1937) Nag 286. 

;8] Person representing complainant and filing com- 
plaint can compound the offence and Magistrate need 
noienqu ; re into his authority to represent complainant. 
(Vol 11) 1924 All 778 (779) : 26 Cri L .Tour 98, 

[See however (’23) 24 Cri L Jour 1*20 (128) (Pesh).] 

9. Minor.— [1] Husband causing hurt to his minor 
wife — Wife filing complaint — Her father held competent 
to compound the case on ber behalf. (Vol 16) 1929 Nag 
278 (278, 279) : 30 Cri L Jour 960. 

[2] Permission of Court is necessary for compound- 
ing an offence on behalf of a minor. (Vol 24) 1937 Mad 
8*25 (826) : 39 Cri L Jour 133. 

10. Composition under sub-section (1). — [1] 
In cases falling under sub-s. (lj, no leave of the Court 
is necessary for compounding. (Vol *24) 1937 Mad 825 
(826) : 39 Cri L Jour 138* (Vol 8) 1921 Cal 403 (404) : 
22 Cri L Jour 301 (DB)* (’86) 1886 All W N 167 (167). 
(Magistrate bound to allow compromise.) * (’10) 11 
Cri L Jour 638 (639) ; 1910 Pun Re No. 80 Cr. (Do.) 
(’97-01) 1 Upp Bur Rul 350 (351). (Do.) 

[2] Parties can compound unconditionally in cases 
falling under sub-s. (1) and when razinama is filed, 
Magistrate need not inquire whether the complaint was 
vexations. (‘09) 9 Cri L Jour 186 (187) (DB) (Bom). 

[3] Proper person can compound even in case the 
.accused is sent up by police. (’84) 10 Cal 551 (553) (DB), 

[4] When the case is compounded, the Magistrate 
should acquit the accused without delay, '(Vol 17) 1930 
All 409 (410) : 52 All 254 : 31 Cri L Jour 1215 * (’99) 
3 Cal W N 322 (323) (DB) * (Vol 1) 1914 Bom 258 
(259) : 16 Cri L Jour 88 (DB). 

[5] The composition has effect of an acquittal and is 
complete immediately the complainant puts it forward 
in Court. (Vol 1) 1914 Lah 561 (563) : 1914 Pun Re 
No. 29 Cr ; 16 Cri L Jour 81 (FB). 

[6] Where a Magistrate records a compromise he 
.becomes fundus officio , and an order that the parties 
should again appear is ineffective, (Vol 8) 1921 Pat 290 
(291) : 22 Cri L Jour 675, 

[7] The composition is not limited to acts done in 
Court or to cases in which the parties continue to be of 
the same mind until /the case comes on for further 
bearing before the Court. (Vol 3) 1916 Mad 854 (855) : 
16 Cri L Jour 803 : 39 Mad 946 (DB). 

18] There is no “necessity for the composition to be 
'effected in Court in 1 cases falling under sub*s. (1). (’13) 
,14 Cri L Jour 292 (293) 6 Sind L R 284. 

11, Compositions under sub-section (2). — [1] 

: falling under sub-s.; (2), the Court cannot order 

^an enqtiiEy into the factum of compromise alleged by 


one party and denied by the other unless the compro- 
mise was sanctioned by Court. (Vol 24) 1937 Mad 825 
(826) : 39 Cri L Jour 183 * (Vol 15) 1928 Lah 232 
(234) : 9 Lah 400 : 29 Cri L Jour 5S5 (DB). 

[*2] An agreement to compound an offence falling 
within this sub-section can only be effected with the 
Court’s permission after the institution of criminal pro- 
ceedings. (Vol 29) 1942 Mad 662 (662) : I L R (1943) 
Mad 183 : 44 Cri L Jour *29 (DB) * (Vol 25) 1938 Nag 
37 (38) : 89 Cri L Jour 59 : I L R (1940) Nag 195 * 
(Vol 24) 1937 Mad 825 (826) : 39 Cri L Jour 133 * 
(’12) 8 Nag L R 97 (105). 

[3] Composition made out of Court— Sanction given 
to it during tbe proceedings — The composition is not 
bad. (Vol 6) 1919 Mad 879 (881, 882) : 41 Mad 685:19 
Cri L Jour 359 (DB). 

[4] Permission to compound can be given only by 
the Court before which the prosecution is pending. 
(Vol 24) 1937 Nag 114 (115) : 38 Cri L Jour 689 : ILR 
(1937) Nag 183 * (’98-1900) 1893-1900 Low Bur Rul 
392. 

[5] The Magistrate can alone permit the withdrawal 
of a complaint and the police have no authority in this 
respect. (’75) 1875 Rat 91 (91) (DB) * (’92-96) 1 Upp 
Bur Rul 42 (4*2). 

£6] The Magistrate should not refer the petition for 
withdrawal of complaint to the District Magistrate or 
the police for their opinion. (Vol 25) 1938 Nag 39 (40) : 
89 Cri L .Tour 120 * (Vol 24) 1937 Nag 114 (115) ; 38 
Cri L Jour 689 : I L R (1937) Nag 183 * (Vol 13) 1926 
Cal 590 (591) : 27 Cri L Jour 545 (DB) * (Vol 17) 1930 
Lah 272 (272) : 32 Cri L Jour 20 * (’32) 1932 Mad WN 
1088 (1089) * (Vol 22) 1935 Lah 226 (227) : 35 Cri L 
Jour 1372. 

[See however (Vol 26) 1939 Pat 141 (142) : 40 Cri 
L Jour 460 * (Vol 25) 1938 Nag 37 (38) : 39 CriL Jour 
59 : I L R (1940) Nag 195.] 

[7] The Magistrate should decide whether or not he 
should allow the compromise, and the responsibility 
rests with him where the offence is compoundable with 
his permission. (Vol 24) 1937 Nag 114 (115) : 38 Cri L 
Jour 689 : 1 L R (1937) Nag 183 * (Vol 9) 1922 Lah 
138 (IBS) : 28 Cri L Jour 85. 

[8] Permission to compound is not to be granted as a 
matter of course. (’93-1900) 1893-1900 Low Bur Rul 
392 * (’01) 1 Upp Bur Rul 83 (83). 

[9] A Magistrate should not permit an offence to be 
compounded until he is satisfied that such permission 
may be legitimately granted. (’09) 1909 Pan LRNo.93, 
p. 343 (345). 

[10] The Magistrate should record his reasons ,to en- 
able the High Court to determine if the discretion has 
been exercised properly. (’02) 1 Low Bur Rul 349 (349) 
* (’92-96) 1 (Jpp Bur Rul 43 (46). 

[11] The High Court will not entertain an appeal 
against an order of acquittal passed under this section 
in the absence of proof of the grossest misuse of his 
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discretion by a Magistrate. (Vol 29) 1942 Pat *58 (59) : 

43 Cri L Jour 44 (DB), 

[1*2] Application for leave to compound offence under 
3. 325 rejected by Bench Magistrate — High Court, in 
revision, remanded the application for disposal under 
sub-s. (2) of this section. (’06) 8 All L Jour 211n (211n). 

[13] The High Court will not interfere unless per- 
mission to compound was improperly withheld. {’33) 
1933 Mad W N 245 (245). 

[14] In the following cases it was held chat permis- 
sion was withheld improperly : 

(a) Third party not receiving injury refused to allow 
composition — Withholding of permission by Magistrate. 
(Vol 1) 1914 Oudh I67(187):17 Oudh Cas 92: 15 Cr L J 
567. 

(b) Offence relating to public property — Matters not 
capable of being unravelled in criminal case — Compro- 
mise at an early stage — Refusal of permission to com- 
pound. (Vol 12) 1925 Pat 583 (583, 584) : 26 Cri L Jour 
1345. 

(c) Refusing to compound on the ground that the 
accused was a Collectorate clerk. (Vol 16) 1929 Pat 512 
{512) : 31 Cri L Jour 607. 

(d) Parties nearly related patching up quarrels — 
Magistrate refusing permission to compound. (Vol 9) 
1922 Cal 191(191, 192):24 CriL Jour 355 (DB)*(Vol 16) 
1929 Nag 278 (279) : 30 Cr L J 960. 

(e) Offence not serious — Compromise effected, at an 
early stage— Magistrate’s refusal to record compromise. 
(Vol 9) 1922 Lak 138 (138) : 28 Cri L Jour S5*(Vol 16) 
1929 Bom 375 (376) : 31 Cri L Jour 358 (DB). (Com- 
promise at a late '’stage — Retracted by complainant — 
One of the offences not compoundable — Permission pro- 
perly refused.) 

[15] Before allowing compromise in cases falling 
under Ss. 324 and 325 I. P. C., prevalence of such 
offences should be considered. (1900-02) 1 Low Bur Rul 
349 (349, 350). 

[16] The High Court set aside a compromise when 
-all circumstances were not considered. (Vol 1) 1914 Sind 
134 (134) : 7 Sind L R 200 : 15 Cri L Jour 553 (DB). 

[17] Accused clerk in High Court — Complainant 
Induced by accused to pay certain sum as bribe to Judge 
— Sanction granted to compromise — High Court holding 
the matter of grave public concern to set aside the order 
•of sanction. (Vol 32) 1945 Nag 104 (106) : I L R (1945) 
Nag 505 : 47 Cri L Jour 119 (D B). 

[18] In allowing a compromise, a Magistrate may 
impose a condition as to payment of some compensation 
to the injured man. (Vol 9) 1922 Lah 138 (138) : 23 Cri 
L Jour 85. 

[19] The mere fact that a petition for compromise is 
filed in Court is no ground for the reduction 1 of a sen- 
tence. (’ll) 12 Cri L Jour 243 (243) (Low Bur). 

12. Proof of composition. — [1] The onus lies on 
the person alleging compromise to show that there has 
•been a real and valid composition with the person enti- 
tled to compound. (’93) 21 Cal 103 (112, 115) (DB) * 
(Vol 14) 1927 Bom 410 (411) : 51 Bom 512 : 28 Cri L 
Jour 581 (D B). 

[2] Before a composition oan be allowed, the Court 
must be satisfied that it is legal and valid in law. (Vol 16) 
1929 Bom 375 (376) : 31 Cri L Jour 353 (D B). 

[3] Where a compromise is alleged by one party and 
denied by the other, the Magistrate must try the issue. 
(Vol 6) 1919 Mad 879 (880) : 41 Mad 685 : 19 Cri L 
Jour 359 (D B) « (Vol 18) 1931 Lah 402 (402) ; 32 Cri 
L Jour 1034 * (Vol B) 1916 Mad 854 (855) : 16 Cri L 
-Jour 803 : 39 Mad 946 (D B) * (’13) 14 Cri L Jour 292 
{293) : 6 Sind L R 284. 

[4] An order of the Magisttr&te, acquitting the accused 
without inquiry into the truth of the compromise, is bad 


in law and may be set aside. (Vol 19) 1932 Sind 7 (8) : 
25 Sind L R 341 : 33 Cri L Jour 109 (D B). 

13. .Stage at which a compounding may be 
effected. — [1] An offence, which is eompoundable with- 
out the permission of the Court, may be 'com pounded 
even before the filing of a complaint. (Vol 6) 1919 Mad 
879 (881, 882) : 41 Mad 6s5 : 19 Cri L Jour 359 (DB)* 
(Vol 14) 1927 All 375 (376) : 49 All 484 : 28 Cri L Jour 
495. 

,2_ A case may be compounded at any lime before 
judgment is pronounced. (VcL 5) 1918 Cal 238 (238) ; 45 
Cai 816 : 19 Cri L Jour 752 (D Bj * ( 5 28) 29 Cri L Jour 
1058 (1059) (Lab). (May be compounded any time before 
passing of sentence.) 

[3] District Magistrate calling for record of a ease 
with a view to transfer that case — Magistrate trying 
that case loses his jurisdiction and is not entitled to 
record a compromise. (Vol 12) 1925 Bom 247 (247) : 49 
Bom 533 : 26 Cri L Jour 996 (D B). 

14. Composition after committal or conviction. 
— [1 ! A committal once made by a Magistrate cannot 
be annulled by his allowing the prosecutor to file a com- 
promise. (1865) 2 Suth W R Cr 57 (57) (D B). 

2] After conviction a composition can be effected 
only with the leave of the appellate Court. (Vol 7) 1920 
Mad 245 (24*5) : 20 Cri L Jour 832 * (Vol 2) 1915 All 8 
(9) : 37 All 127 : 16 Cri L Jour *247. 

13] Accused convicted of a compoundable offence — 
Conviction set aside and retrial ordered, in appeal— Case 
can be compounded without appellate Court’s permission. 
(’06) 4 Cri L Jour 35 (35) (All). 

, i] A compromise entered into after the hearing of 
the appeal does not come within S. 345. (Vol 20) 1933 
All 434 (436) : 34 Cri L Jour 9*26 (D B). 

[See however (Vol 12) 1925 Cal 14 (17) : 26 Cri L v 
Jour 401 : 52 Cal 847 (D B).] 

# [5] Sub-section (5) applies to offences compoundable 
with the permission of Court under sub*s. (2) also. 
(Vol 28) 1941 Sind 216 (217) ;ILE (1941) Ear 429 : 
43 Cri L Jour 293 (D B). 

[6] Offence under S. 325, Penal Code — Compounding 
not allowed and accused convicted — Appellate Court 
finding that compoundable offence had been committed 
can allow the offence to be compounded, and order 
acquittal. (Vol 28) 1941 Sind 216 (217) : I L R (1941) 
Ear 429 : 43 Cri L Jour 293 (D B). 

15. High Court’s powers in revision. — [1] High 
Court can permit composition even in cases where 
Courts below have refused permission. (Vol 21) 1934 
Lah 317 (817) : 35 Cri L Jour 579. 

[2] Where there has been a conviction and that con- 
viction has been upheld in appeal, High Court will be 
slow to allow a compromise. (Vol 21) 1934 Sind 122 
(122) : 28 Sind L R 109 : 36 Cri L Jour 210 (D B). 

[3] The object of the Legislature in enacting sub-s. 
(5A) was, in suitable circumstances, to allow the parties 
tQ compromise their disputes even after the cases in 
which they were concerned, had been heard and deter- 
mined by the Courts competent to try them. (Vol 26) 
1939 Cai 728 (730): 41 Cri L Jour 125: I L R (1939) 1 
Cal 567. 

[4J The sub-section should be interpreted very 
strictly and the discretion exercised very sparingly and 
only in suitable cases. (Vol 26) 1939 Cal 728 (730): 41 
Cri L Jour 125: I L R (1939) 1 Cal 567. 

[5] The complainant alone can invoke the jurisdic- 
tion of the High Court under sub-s. (5A). (Vol 26) 1939 
Cal 728 (730): 41 Cri L Jour 125: ILR (1939)1 Cai 567. 

[6] The High Court cannot record a compromise 
unless the' aggrieved persons were actually before the 
High Court and had expressly recorded their consent to 
such a compromise being recorded. (Vol 26) 1939 Cal 
728 (730): 41 Cri L Jour 125: ILR (1939) 1 Cal 567, 
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Procedure cf Prorincuu 3^6. ( 1) If, in the course of an inquiry or a ferial before a Magistrate 
Magistrate in casts which in any district outside the presidency-towns, the evidence appears to him 
he cannon dispose .■/. to warrant a presumption that the case is one which should be tried or 


Section 345 — Note 15 (canid.) 

[T] Proceedings in the lower Court disclosing no 
Irregularity— High Court should not use powers under 
sub-s. (5 A) unless it appears that parties attempted 
compromise before the Court passed final orders. (Voi 
261 1939 Cal 72S (7301: 41 Cri L -Tour 125: ILB (19391 
1 Cal 567. 

16. Rescission of compromise — [1] A composi- 
tion once effected cannot be withdrawn. (Vol 27) 1940 
Nag 181 (182): 41 Cri L Jour 2S7. 

[2] A breach of the agreement might give rise to 
other remedies. (Vol 17) 1930 All 409 (410) : 52 All 
254 : 31 Cri L Jour 1215 * (Vol 6) 1919 Mad S79 (880, 
882): 41 Mad 685: 19 Cri L Jour 359 (DB) * (18) 14 
Cri L Jour 45S (4-59)(DB) (Cal) * (Vol 12) 1925 Lah 159 
(160): 25 Cri L Jour 810. 

[But see (’04) 1 Cri L Jour 705 (706) (Lab).] 

[3] Subsequent withdrawal from the compromise by 
any party can neither affect the acquittal nor revive 
the jurisdiction of the Magistrate to proceed with the 
case. (Vol 27) 1940 Nag 181 (182): 41 Cri L Jour 287 * 
(Vol 26) 1939 Bat 141 (142) : 40 Cri L Jour 460 * (Vol 
8) 1921 Cal 403 (405): 22 Cri L Jour 801 (DB) ( (Vol 
8) 1916 Mad 854 : 39 Mad 946 : 16 Cri L Jour 803 
(D B\ Followed.) 

17. Effect of compromise — [1] When a case is 
compounded, it results in an acquittal and until such 
order of acquittal is properly set aside, the accused 
cannot be prosecuted again for the same offence or for 
any other offence based on the same facts. (Vol 11) 
1924 All 778 (779) : 26 Cri L Jour 98 # (’93) 21 Cal 103 
(112) (DB)*('10) 11 Cri L Jour 366 (368) (Lah) *(18) 
14 Cri L Jour 292 (293): 6 Sind L R 284 * (Vol 21) 
1934 Lah 317 (317): 35 Cri L .lour 579*(’90) 1890 Bat 
519 (520) (DB). (Compounding of offence under S. 324, 
Penal Code — Re-trial on same facts on a charge under 
S. 323, held, improper.) 

[2] Offence under S. 323— Case compromised— Sub- 
sequently offence found to fall under S. 325— Court not 
entitled to re-start prosecution under latter section. (’84) 
1884 All WN 13 (14). 

[3] The composition of one offence will not bar a 
prosecution for a distinct offence of which the accused 
might have been charged on the same facts under 
S. 235(1). (Vol 16) 1929 Bom 283 (285) ; 53 Bom 604 : 
30 Cri L Jour 1059 (DB). 

[4] A composition has the effect of an acquittal only 
in respect of the offence which has been compounded. 
(Vol 17) 1980 All 92 (93); 30 Cri L Jour 1149 * (Vol 
12) 1925 Lah 464 (464): 26 Cri L Jour 686. 

[5] Composition has the effect of acquittal only as 

between the person who is entitled to compound and 
the accused with whom the composition takes place. 
(Vol 25) 1938 Lah 789 (740): 40 Cri L Jour 131 * (Vol 
24) 1937 Nag 72 (73): 38 Cri L Jour 834 : I LR (1937) 
Nag 286*(’30) 1930 Mad W N 692 (694) * (Vol 10) 
1923 Cal 168 (169): 24 Cri L Jour 578 (DB). ■ 

[6] Compromise with one accused does not affect the 

casea of other accused. (Vol 18) 1926 Lah 424 (424) ; 7 
Lah 344 : 27 Cri L Jo,ur 576 * (Vol 11) 1924 Lah 595 
(596) : 5 Lah, 239 : 25 Cri L Jour 629 (SB)*('88) 1983 
Mad W N 222 (222)*(Vol 34) 1947 Cal 31 (31) ; 47 Cr L J 
699 (DB). , . ' 

. [7] On parties coming to settlement, non -compound- 
able, case dismissed— Dismissal amounts to discharge 
only and the prosecution can be revived. (Vol 28) 1941 
Oudh 51Q (611) : 42 Cri L Jour. 746 *(’75) 1 Bom 64 

Aa'birdur of acqfctrMjal passed, bn ah, invalid com- 


position, may be set aside m revision. (’23) 24 Cri L 
.Jour 120 (122) (Pesh). 

[9] A Magistrate is not competent to award compen- 
sation to the accused where an offence is compounded 
under S. 345. (’92) 7 C P L E Cr 2 (8) *(’09) 9 Cri L 
Jour 186 (187) (DB) (Bom) *(’10) 11 Cri L Jour 638 
(639): 1910 Pun Be No. 30 Cr. 

[But see (’83) 1883 Pun ReNo, 24 Cr. p. 57 (57(DB)J 

[10] Though compensation cannot be awarded under 
this section the Court can consider the desirability of 
prosecution under S. >182, I. P. C. in the interests of 
justice. (Vol 5) 1918 All 100 (100): 19 Cri L Jour 730 
(Complaint of theft found false in a dispute between 
two brothers — Held prosecution under S. 182 was not 
proper.) 

[11] Case compounded— Complainant can be charged 
under S. 211 if the complaint is false. (’84) 11 Cal 79 
(81) (DB). (Offence under S. 347, Penal Code.) 

[See however (’88) 1888 Pun Re No. 19 Cr, p, 85 
(37, 38) (DB) (Lab).] 

[12] Person executing security bond < under S. 107 
commits an offence under S. 324, Penal Code— Off enee 
under S. 324 compounded and accused acquitted. The 
Bond cannot be forfeited unless evidence shows that he 
committed breach of peace. (Vol 27) 1940 Lah 32 (32): 
41 Cri L Jour 359. 

[13] An order according sanction under S. 345 is 
appealable under S. 417. (Vol 32) 1945 Nag 104 (104): 

I L R (1945) Nag 505 : 47 Cri L Jour 119 (DB). 

18. Sub-section (7).— [1] The provisions of sub-s. 

(7) govern the composition of offences whether any 
steps have been taken or not to prosecute the offender. 
(Vol 5) 1918 Nag 181 (183). 

[2] No offences shall be compounded except where 
the provisions of S. 345 are satisfied. (Vol 4) 1917 Cal 
705 (706): 43 Cal 1143: 17 Cri L .)our339 (DB)* (Vol 3) 
1916 Mad 483 (485): 39 Mad 604: 16 Cr L J 750 (DB). 

19. Civil Suit.— [1] Compoundable offence — 
Complainant, suing accused on the same cause of 
action, obtaining damages —Accused need not be tried 
in Criminal Court for the same offence. (Vol 11) 1924 
Mad 31 (31): 25 Cri L Jour 138. 

[2] The effect of the compounding of an offence is 
that a suit for damages on the facts constituting the 
original offence would not lie. (Vol 20) 1933 Bom 413 
(414): 57 Bom 678 (DB). 

20. Procedure in non~compoundable cases 
where injured party declines to prosecute.— [1] , 
The Magistrate must require the complainant to carry 
his prosecution through to the end once the process is 
issued in a non-compoundable case. (’81) 3 All 283 
(286). 

[2] In the case of a non-compoundable offence, the 
Magistrate must make a complete inquiry and see that 
the accused who is guilty is brought'to punishment. (*74) 
22 Suth W R Cr 83 (85) (DB). 

[3] The final responsibility of non' compoundable 
cases, whether instituted on complaint or otherwise, ■ 
rests with the State and the complainant has no voice 
an its progress. (Vol 14) 1927 Rang 174 (174, 175)]: 5 
Bang 136 : 28 Cri L Jour 649. 

SECTION 346 — SYNOPSIS. 

1. Scope and applicability. 

2. Duty of the inferior Courts. 

3. To whom the case should be submitted* 

4. Trial must be de novo — Sub-s. (2). 

5. Sub-section (2) — Reference to any sub-Magfe- 

trate having jurisdiction. 

6., “Inquiry, v “evidence 1 ’, meaning , pi , 
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committed for trial by some other Magistrate in such district, he shall stay proceedings and submit 
:he case, with a brief report explaining its nature, to any Magistrate to whom he is subordinate or 
Lo such other Magistrate, having jurisdiction, as the District Magistrate directs. 

( :?) The Magistrate to whom the case is submitted may, if so empowered, either try the case 
aimself, or refer it to any Magistrate subordinate to him having jurisdiction, or commit the accused 
*or trial. 

; 18S2 — S. 346 ; 1872 — S. 45 Paras. 1, 2 ; 1S61 — S. 276.“. 


Section 346 ( contd .) 

1. Scope and applicability. — ~1~, Magistrate hav- 
ng jurisdiction may still bo oi opinion that case 
‘should be tried” by other Maofctrate on such grounds 
is complexity of facts or convenience of parties. ('9-1) 
1894 All \V N 200 r20G)*i’90) is30 Rat 499 (499) CD B). 

r See (Yol 6) 1919 Mad 907 i,910) : 42 Mad 83 : 19 
>i L Jour 997 «D R.L 

*2 Case falls under S. 3 17, S. 348 or S. 349 — Court 
?houl& onlv act under that section and not under 
3. 346. (‘05) 2 Cri L Jour 820 (822, 823) : 1 Nag L R 

187. 

:But see (’94) 1894 All W N 200 (200). ] 

! 3] Magistrate of opinion that case ought to be tried 
by Court of Session and he is himself empowered to 
commit same to such Court — He should act under 
S. 347 and not under this section. (’03) 7 Cal W N 457 
! ,460) (D B). 

T4j Accused European British subject — Section 
applies, ( ! 11) 12 Cri L Jour 486 (487) : 7 Nag L R 93. 

[5] Complaint presented to Magistrate not having 
territorial jurisdiction to inquire into or try offence — 
Proper procedure is to return complaint for presenta- 
tion to proper Court and not to submit papers to superior 
Magistrate under this section. (Yol 30] 1943 Mad 526 
(527) : 44 Cri L Jour 776. 

2. Duty of the inferior Courts. — [1] Magistrate 
finding that he has no jurisdiction to try case cannot 
discharge accused on that ground but should proceed 
under this section. See (Vol 28) 1941 Mad 833 (834). 

[2] Magistrate cannot clutch at jurisdiction by trying 
.accused for such offences as he is competent to try even 
though other offences are disclosed during trial which 
he is not eompetent to try. (Vol 32) 1945 Sind 125 
(127) : I L R (1945) Ear 109 : 47 Cri L Jour 37 (D B) 
* (’86) 1886 Pun Re No 30 Cr, page 78 (74) *(’97-1901) 
1 Upp Bur Rul 84 (84) * (Vol 31) 1944 Mad 166 (168): 
45 Cri L Jour 508 * (Vol 28) 1941 Pat 287 (287) : 42 
Cri L Jour 622 * (Vol 28) 1941 Sind 36 (37, 38) : 42 
Cri L Jour 460 * (Vol 14) 1927 Mad 307 (308) : 28 Cri 
L Jour 164 * (’89) 13 Bom 502 (505) (D B) * (Vol 7) 
1920 Cal 40 (42) ; 21 Cri L Jour 10 (D B) * (’95) 19 
Bom 340 (348) (D B) * (’66) 6 Suth W R Cr 39 (40) 
<F B) * (’92-96) 1 Upp Bur Rul 231 (231). 

0 See (Vol 18) 1931 Mad 702 (703) : 54 Mad 1018 : 
-32 Cri L Jour 1215 (D B). ] 

[3] Graver offence disclosed — Sanction necessary — 
Sanction refused — Trial for lesser offence held compe- 
tent. (’08) 7 Cri L Jour 6 (7) : 31 Mad 43. 

[4] Fact that Magistrate ignores circumstances dis- 
closing graver offence for which he is not competent to 
dry, and tries for lesser offence, will not ren&er'proceed- 
ing void. (’89) 18 Bom 502 (505) (D B) * (Vol 14) 1927 
Mad 307 (307) : 28 Cri L Jour 164 * (’01) 24 Mad 675 
(677, 678) (D B). 

[5] Conviction for minor offence — FacLs disclosing 
graver offence not triable by Court— Conviction need not 
be quashed without proof of prejudice or sentence being 
inadequate. (Vol 2) 1915 Mad 9 (10h 14 Cri L Jour 640* 
(’89) 13 Bom 502 (505, 506) * (Vol 18) 1931 Mad 494 
(495) : 32 Cri L Jour 971. , 

[See (’98) 2 Weir 482 (483) (D B), ] 


[6] Complainant’s statement determines jurisdiction 
unless at outset allegations are exaggerated with in ten- - 
tion of seeking particular Court for redress. (Vol 12) 
1925 All 290 (291) : 47 All 64 : 26 Cri L Jour 536. 

[7] Mere fact that to make his ease more serious 
complainant alleges commission of offence which would 
not be tried by junior Magistrate will not render pro- 
ceedings of that Magistrate illegal if he goes on to try 
that ease and decide it holding that facts disclosed show 
that it is lesser offence which he is competent to try. 
(Vol 26) 1989 Lab 122 (123) : 40 Cri L Jour 515 : 

I L R (1938) Lab 619. 

[8] Trying Magistrate finds that offence disclosed 
can only be tried by Magistrate of higher class — Order 
of District Magistrate cannot confer jurisdiction on him* 
(Yol 13) 1926 Cal 590 (592) : 27 Cri L Jour 545 (D B). 

3. To whom the case should be submitted. — 

[1] Magistrate to whom case is submitted should be 
one having jurisdiction over it. (’82) 4 Mad 327 (328) 
(D B). 

4. Trial must be de novo — Sub-section (2) — 
[1] It is only the authority who has heard all evidence 
that is competent to decide whether accused is innocent 
or guilty. (Vol 11) 1924 Nag 37 (37) : 22 Nag L R 166: 
24 Cri L Jour 738 * (Vol 10) 1923 Mad 327 (327) : 24 
Cri L Jour 413 (Evidence taken by one Magistrate is 
not evidence in a trial before another Magistrate unless 
some provision of law expressly makes it so.) * (Vol 20) 
1933 Sind 191 (191): 27 Sind LR 266: 34 Cri L Jour 749 
(D B). (Case stayed under S. 346 — Magistrate to whom 
case is submitted must try case de novi.) * (’05) 2 Cri 
L Jour, 369 (370) : 1905 Pun Re No. 25 Cr * (Vol 3) 
19,16 Nag 115 (116): 12 Nag L R 146: 18 Cri L Jour 35. 

[2] Magistrate to whom case is submitted must try 
case de novo — Failure to do so is illegality vitiating 
trial. (Vol 5) 1918 Pat 676 (677, 678) : 19 Cri L Jour 
625 * (Vol 30) 1943 Lah 27 (28) : 43 Cri L Jour 925 * 
(Vol 25) 1938 Cal 415 (416) : 39 Cri L Jour 606 (D B) 

* (Vol 20) 1933 Sind 191 (191) : 27 Sind L R 266 : 34 
Cri L Jour 749 (D B) * (’97-01) 1 Upp Bur Rul 85 (85) 

* (’05) 2 Cri L Jour 689 (690) (Lah * (Vol 10) 1928 
Mad 327 (327) : 24 Cri L Jour 413 * (Vol 15) 1928 Cal 
183 (183) : 55 Cal 65 : 29 Cri L Jour 464 (DB). 

[3] If Magistrate to whom case is submitted under 
sub-s. (1) of this section refers case to subordinate 
Magistrate for trial, latter must try it de novo. (Yol 25) 
1938 Cal 415 (416) : 39 Cri L Jour 606 (D B) * (Vol 5) 
1918 Pat 676 (678) : 19 Cri L Jour 625. 

[4] Accused cannot waive his right to trial de novo. 
(Vol 5) 1918 Pat 676 (677, 678) ; 19 Cri L Jour 625 * 
(’04) 1 Cri L Jour 1056 (1057) : 17 C P L R Cr 159 * 
(’05) 2 Cri L Jour 369 (870) : 1905 Pun Re No. 25 Cr 

* (Vol 10) 1923 Mad 327 (327) : 24 Cri L Jour 413. 

[But see (70) 14 Suth WRCrB (3) (D B.) ] 

[5] Superior Magistrate, under sub-s. (2), committing 
case to sessions, acting on evidence recorded by sub- 
mitting Magistrate — Procedure is not illegal. (’07) 6 
Cri L Jour 429 (430, 431) (D B) (Cal) * (Vol 3) 1916 
Nag 115 (116) : 18 Cri L Jour 35 : 12 Nag L R 146 * 
(’89) 1889 Rat 472 (472) (D B). 

5. Sub-section (2) — Reference to any sub- 
Magistrate having jurisdiction. — [1] Offence com- 
mitted in township Magistrate of H — Sub-divisional 
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347. i l • It in any inquiry before a Magistrate, or in any trial before a Magistrate, before 
Vr-eohne vhm, after com- signing judgment, it appears to him at any stage of the proceedings 
c-MCt nciii “/ ’inquiry or trial, that the case is one which ought to be tried by the Court of Session 
Magistrate fird* case should 0 r High Court, and if he is empowered to commit for trial, he shall 


be committed. 


L ' 


* ] commit the accused under the provisions hereinbefore 


contained. 

($) If such Magistrate is not empowered to commit for trial, he shall proceed under 
section 346. 

r 1382 — S. 847 ; 1872 — Ss. 46, 221, 486 : 1861 — S. 256.] 


"a] The words ‘‘stop further proceedings and” were repealed by the Code of Criminal Procedure (Amendment) 
- Act, 1923 (18 [XVIII] of 1923), S 91. 


Section 346 — Note 5 { contd .) 

Magistrate under sub-s. (2) transferred case for trial to 
township Magistrate of P — Transfer held legal. ('02) 1 
Low Bur Bui 308 (309). 

[2] Magistrate to whom proceedings are submitted 
under this section can refer case back to very Magistrate 
who made submission. (Vol 17) 1980 Mad 765 (766) : 
54 Mad 16 : 31 Cri L Jour 1010 (F B). 

f But see (Vol 29) 1942 Bom 84 (85) : I L E (1942) 
Bom 198 : 43 Cri L Jour 562 (D B.) ] 

‘3] District Magistrate cannot cancel or set aside 
order of Sub-divisional Magistrate transferring case 
referred to him under this seel ion. (Vol 28) 1936 Nag 
220 (221) : 38 Cri L Jour 15 : I L B (1937 Nag 135. 

6. “Inquiry,” “evidence,” meaning of. — [lj 
Magistrate directing inquiry by police or another person 
under S. 202 — All facts and statements disclosed by 
such inquiry, including report by police or other person, 
are “evidence” on which Magistrate can act under this 
section. (Vol 14) 1927 Mad 591 (591, 592) : 28 Cri L 
Jour 381. 

SECTION 347— SYNOPSIS. 

1. Scope. 

2. “Before signing judgment,” 

3. “Ought to be tried.” 

4. “Under the provisions hereinbefore contained.” 

1. Scope. — LI J Magistrate thinking from first that 
case ought to be tried by Court of Session— This section 
does not apply — Magistrate must conform to provisions 
of S. 208 from start. (12) 13 Cri L Jour 877 (888) : 6 
Low Bur Bui 129 (F B). (Bobinson J., dissenting .) 

[2] In application of this section no distinction is 
made between summons and warrant-cases.' iVol 7) 1920 
Sind 55 (57); 14 Sind L B 85 : 21 Cri L Jour 791. 

[But see (’06) 3 Cri L Jour 94 (95) (All).] 

[3] Calendar cases triable by first class Magistrate 
cannot be transferred to second class Magistrate with 
direction to treat them as sessions cases — Magistrate 
should proceed under S, 347. (Vol 6) 1919 Mad 907 
(910) : 42 Mad 83 ; 19 Cri L Jour 997 (D B). 

[See (Vol 25) 1938 Mad 529 (580) ; 39 Cri L Jour 
715.] 

2. “Before signing judgment”. — [1] Magistrate 
can commit ease to sessions on deciding that he should 
not try it provided evidence is completed. (Vol 17) 1930 
Cal 666 (667) : 32 Cri L Jour 248 (D B) * (’98) 1898 
Bat 975 (975) (D B). 

[2] Discretion given to Magistrate by this section is 
not taken away even though charge may have been 

* drawn up. (’78) 3 Cal 495 (496, 497) (D B). 

[3] Discretion under this section is not taken away 
because Magistrate has issued summons to defence 
•witnesses, (Vol 2) 1915 Mad 947 (948) : 15 Cri L Jour 

1 704. , 

[4] Magistrate passed no order of discharge — He 
can commit case to sessions. (Vol 7) 1920 Mad 94 (95) : 

■; 43 Mad. 330 : 21 Cri L Jour 91 (DB). 

•p, ]0) Once judgment ie pronounced. Magistrate cannot 


commit case to sessions. (Vol 1) 1914 Mad 149 (149); 3$ 
Mad 552 ; 15 Cri L Jour 188 

3. “Ought to be tried.” — [1] If evidence dfo. 
closes offence triable only by Sessions Court. Magistrate 
must commit case to sessions. (’26) 27 Cri L Jour 871 
(872) (DB) (Cal)* (’39) 1889 Bat 476 (477) (DB). 

[2] Evidence disclosing offence exclusively triable by 
Sessions Court and offence which Magistrate himself can 
try— Trial and conviction by Magistrate in respect of 
latter offence is not illegal. (Vol 8) 1921 Cal 114 (115)- 
22 Cri L Jour 666 (D B). 

[3J If offence is one which is not exclusively triable 
by Court of Session Magistrate can commit accused to 
Court of Session only if he be of opinion that case is one 
which ought to be tried by that Court. (Vol 15) 1928 
Pat 551 (55*2) : 29 Cri L Jour 612. 

[4] Magistrate should state his grounds for commit- 
ting in order to enable Court of Session or High Court 
to Judge whether committal is a sound exercise of dis- 
cretionary power. (Vol 17) 1930 Lab 312 (31 3) : 31 Cri 
L Jour 178 * (Vol 15) 1928 Pat 551 (552) : 29 Cri L 
Jour 612 * (’09) 9 Cri L Jour 163 (164) (D B) (Bom). 

[But see (Vol 6) 1919 Mad 907 (908) : 42 Mad 83: 19 
Cri L Jour 997 (D B).] 

[5J Beasons given should be not only for not discharg- 
ing the accused but for committing him to Sessions Court 
when the case is not exclusively triable by Court of 
Session. (Vol 1) 1914 Bom 237 (238) : 38 Bom 114 : 14 
Cri L Jour 609 (D B). 

[6] Failure to give reasons for committal as required 
by S. 213 may be irregularity where case is triable by 
Sessions Court, but where it is not exclusively triable by 
Sessions Court failure amounts to illegality* (Vol 1)- 
1914 Bom 287 (238) : 38 Bom 114 : 14 Cri L Jour 609 
(DB). 

[7] If no reasons are given or if reasons given are 
bad in law, committal may be quashed. (Vol 13) 1926 
Bom 251 (252) : 27 Cri L Jour 479 (DB)*(Vol 4) 1917 
Bom 33 (34) : 42 Bom 172 : 19 Cri B jour 342 
(D B) * (Vol 11) 1924 Sind 61 (64) : 17 Sind L E 188 
: 26 Cri L Jour 148 (DB) * (Vol 11) 1924 All 185 (185) 
:25 Cri L Jour 6654* (’97) 24 Cal 429 (431, 432) (DB)*(Vol6) 
1919 All 366 (366): 41 All 454 : 20 Cri L Jour 273 
*(Vol 5) 1918 Nag 141 (142) : 20 Cri L Jour 97 *- 
(Vol 5) 1918 Sind 60 (61) : 11 Sind L R 79 : 19 Cri L 
Jour 319 (D B). 

[See also (Vol 27 j 1940 Oudh 15 (15) : 40 Cri L Jour 
903 * (Vol 19) 1932 Lab 168 (169) : 33 Cri B Jour 255 
* (.Vol 19) 1932 Lah 263 (264) : 33 Cri L Jour 680.] 

[8] This section is not controlled by S. 254 and want 
of jurisdiction or inability to punish adequately are not the 
only grounds on which Magistrate may commit case to 
sessions. (Vol 30) 1943 Sind 112 (113) : I L E (1943) 
Ear 90 : 44 Cri L Jour 631 * (Vol 17) 1930 Sind 145 
(146) : 24 Sind L R 157 : 31 Cri L Jour 596 * (Vol 33) 
1946 Mad 349 (350, 351)*(’76) 1 Mad 289 (290) (F B)* 
(Vol 16) 1929 Bom 313 (319) : 53 Bom 611 : 30 Cri L 
Jour 1090 (D B) * (Vol 13) 1926 Bom 251 (25l): 27 Cri 
L Jour 479 (£> B) * (Vol 12) 1925 Rang 207 (208) : 3- 
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Bang 42 : 26 Cri L Jour 1389 © (Vol 4) 1917 Lah 251 
(251, 252) : 18 Cri L Jour 524 : 1917 Pun Be No. 13 Cr. 

[i See also (Vol 20) 1933 Lab 500 (501): 34 Cri L Jour 
314 © (Vbl 15) 1928 Pat 551 (552) : 29 Cri L Jour 612 ] 

[But see (Voi 25) 1938 Sind 79 (79): 39 Cri L Jour 
507 * (Vol 16) 1929 Cal 777 (777): 56 Cal 785:31 Cri L 
Jour 184.] 

.9] Magistrate can take broad and commonsenso 
view of facts and determine whether correct charge to 
be framed is or is not one which necessitates trial by 
Court of Session. (Vol 10) 1923 Cal 108 (lllj : 24 Cr 
L J 674(DB)© (’09) 9 Cri L Jour 163 (1C5) (DP>) (Bom). 

[10j Committal made under misapprehension of cor- 
rect offence may be quashed. (’10) 11 Cri L Jour 54 
(54, 55) { All). 

[1L Magistrate should not try case in which com- 
plicated or difficult questions of law or fact arise which 
he is neither by training nor experience qualified to 
try. (Vol 19; 1932 Bang 193 (194) : 10 Bang 495 : 34 
Cri L Jour lS7©(Vol 33) 1946 Mad 349 (350, 351), 

[12 j Magistrate may consider special difficulties in 
case or its peculiar importance, and other matters might 
enter into his consideration. (Vol 4) 1917 Bom 33 (84) : 
42 Bom 172 : 19 Cri L Jour 342 (DB). (But Magistrate 
must not determine whether he is to commit the case 
or try it himself, solely by the wish of the parties and 
the terms of a Government resolution.) (Vol 19) 1932 
Bom 63 (63, 64) : 56 Bom 61 : 33 Cri L Jour 262 (DB). 

[13] Desirability that case be tried by jury, or gravity 
of case — Good ground for committal. (Vol 16) 1929 
Bom 313 (316) : 53 Bom 611 : 30 Cri L Jour 1090 
(DB)©(T2) 13 Cri L Jour 443 (444) (All)©(1900-02) 1 
Low Bur Bui 259 (260). 

[See (Vol 17) 1930 Sind 145 (146) : 24 SindL R 157 : 
31 Cri L Jour 596.] 

[See however (Vol 25) 193S Bom 430 (431) : 39 Cri 
L Jour 928 ] 

[14j Magistrate put himself in position of witness by 
local investigation — Case may be committed. ( 5 12) 13 
Cri L Jour 688 (688) (DB) (Cal). 

[See however (Vol 11) 1924 All 185 (186) : 25 Cri 
L Jour 665 ] 

[15] Pact that in respect of same transaction another 
party of accused 'is being tried by sessions is good 
ground for committal. (Vol 4) 1917 Lah 251 (251) : IS 
Cri Jj Jour 524 (525) : 1917 Pun Be No. 13 Cr. 

[16] Facts constituting offence forming part of same 
transaction with another offence triable by sessions — 
Case may be committed. (Vol 7) 1920 Sind 55 (57) : 14 
Sind L R 85 : 21 Cri L Jour 791. 

[17] Apparent connexion of one case with another 
is no ground for committal. (Vol 19) 1932 Lah 168 
(169) : 33 Cri L Jour 255©(Vol 17) 1930 Lah 312 
(313) : 81 Cri L Jour 178. 

[See however (Vol 20) 1933 Lah 500 (501) : 34 Cri 
L Jour 314.] 

[18] Connected matter before Court of Session 1 — 
Good ground for committal. (Vol 6) 1919 Mad 907 
(908) : 42 Mad 83 :*19 Cri L Jour 997 (DB). 

[19] It is not absolute rule that all charges and 
counter-charges must be tried by same Court. (Vol 19) 
1932 Mad 502 (504) : 38 Cri L Jour 765. 

[See also (*40) 1940 Mad W N 530 (530).] 

[20] Fact that case is connected with another com- 
mitted' to sessions is no ground for committal when 
connexion between two cases is not such as would em- 
barrass or prejudice accused in absence of such commit- 
ment. (’13) 14 CriL Jour 657 (658). (DB) (Bora). 

[21] * Mere wish of parties is not sufficient ground for 
committal. (Vol 32) 1945 Bom 49$ (494) (DB)©(Vol 13) 
1926 Bom 251 (262) : 27 Cri L Jour 479 (DB). 


[22] Fact that accused wants to have benefit of trial 
by jury is not sufficient ground for committal. (Voi 19) 

J 932 Bom 63 (64) : 56 Bom 61 33 Cri L Jour 262 

(DB). 

[23] Mci’e fact that ease has caused sensation in 
particular communitv is not sufficient ground for com- 
mittal. (Vol 13) 1926 Bom 251 (252) : 27 Cri L Jour 
479 (DBj. 

[24] If committal would result in unwarrantable 
waste of time without advantage to anybody and 
Magistrate is competent to try case, he acts properly in 
not committing (Vol 12) 1925 Pat 75-3 (759) : 27 On 
L Jour 313. 

[See also (’08) 8 Cri L Jour 360 (361) : 1 Sind L 11 
103.] 

”25 Offender appears to be deserving of greater 
punishment than Magistrate can inflict — Magistrate 
should commit case. (Vol 21) 1934 Oudh 185(185)©(Voi 
20j 1933 Lah 500 (501) : 34 Cri L Jour 314 * (’13) 14 
Cri L Jour 804 (304) (All) © (’71) 15 Suth W B Cr 58 
(60) (FB)©(’92) 16 Bom 580(583, 5S6) (DB) © (’89) 11 
All 393 (395). 

[26 J Committal to sessions of case which ought to 
have been tried by Magistrate himself does not affect 
jurisdiction of Sessions Court to try case and conviction 
of accused by Sessions Court cannot be impeached. 
(Vol 32) 1945 All 340 (341, 342) : ILK (1945) All 422. 

4. “Under the provisions hereinbefore con- 
tained. ’ — [1] This section is controlled by provisions 
contained in Chap. XVIII and Magistrate must follow 
that procedure. (Vol 28) 1936 All 104 (136) : 37 Cri L 
Jour 337 : 58 All 671 (FB) © (Vol 16) 1929 Mad 862 
(868) : 52 Mad 995 : 31 Cri L Jour 273. 

[2j Magistrate need not recommence inquiry or take 
evidence de novo but further proceedings necessary for 
commitment shall be taken as directed in Chapter XVIII. 
(Vol 27) 1940 Lah 389 (391) : 1LR (1940) Lah 151 : 42 
Cri L Jour 29 (DB) © (Vol 23) 1936 All 134 (137) ; 37 
Cri L Jour 337 : 58 All 671 (FB). 

[3j From the moment Magistrate decides to commit 
what has hitherto been trial becomes enquiry under 
Chapter XVIII. (Voi 17) 1930 Cal 666 (667) : 32 Cri L 
Jour 243 (DB) © (Vol 20) 1938 Cal 354 (357) ; 60 Cal 
643 : 34 Cri L Jour 611 (DB) © (Vol 18) 1931 All 434 
(435) : 53 All 692 : 82 Cri L Jour S49. 

[4] Charge already framed must be set aside in order 
that Magistrate may get back to the stage at which 
preliminary case proceedings may be applied. (Vol 19) 
1932 Mad 502 (504) : 33 Cri L Jour 765. 

[5j Magistrate taking cognizance under Chapter XXI 
— Accused found not guilty with respect to part but 
Magistrate finding grounds for commitment with respect 
to another part— He should acquit for former and 
commit for latter. (Vol 12) 1925 Oudh 547 (548) .* 26 
Cri L Jour 520 (DB). 

[6] Though Magistrate need not commence proceed- 
ings de ? zovo, once he decides to commit he must not 
deprive accused of any right which he might have exer- 
cised under Chapter XVIII, had case been treated from 
outset as preliminary enquiry. (Voi 28) 1941 Oudh 409 
(412) : 42 Cri L Jour 536©(Vol 27) 1940 Laffi389 (391): 
I L B (1940) Lah 151 : 42 Cri L Jour 29 (D B) © 
(Vol 23) 1936 All 134 (137) : 37 Cxi L Jour 337 : 58 All 
671 (FB). 

* [7] Accused has had no opportunity of adducing 

evidence before committal — Committal, should be 
quashed. (Vol 28) 1936 All 1B4 (138, 139) : 37 Cri L< 
Jour 387 : 58 All 671 (FB) © (Vol 19) 1932 Mad 502 
(502, 503) : 33 Cri L Jour 765. 

[8] Evidence not read over to witnesses as re- 
quired by S, 208 read with S. 360 — Held that it was 
not mere formal omission but one that may deprive 
accused of valuable right to contradict witnesses during 
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a [35S. ii J Whoever, Laving been convicted of an offence punishable under chapter xii or 
Trial of person* variously chapter XVII of the Indian Penal Code with imprisonment for a 
couriered 'of offences ariam>t term of three years or upwards, is again accused of any offeree 
coinage, sump- lew or property. p un j s h a ble under either of those chapters with imprisonment for a 
term of three years or upwards, shall b [if the Magistrate before whom the case is pending ig 
satisfied that there are sufficient grounds for committing the accused] be committed to the Court 
of Session or High Court, as the case may be, unless the Magistrate c [is competent to try the case 
and] is of opinion that he can himself pass an adequate sentence if the accused is convicted : 

Provided that, if d [any Magistrate in the district] has been invested with powers under 
S. 30, the case may be transferred to him instead of being committed to the Court of Session. 

b [f:?) When any person is committed^ to the Court of Session or High Court under sub. 
section (1) % any other person accused jointly with him in the same inquiry or trial shall be 
similarly committed, unless the Magistrate discharges such other person under section 209.] 
fl882 — S, SIS ; 1872 — S. 315.] 

, [a] Re-numbei ed by the Cede of Criminal Procedure (Amendment) Act, 19*23 (IS [XVIII] of 1923), S. 92. 

[b] Inserted , ibid . [c] Substituted , ibid, lor “before whom the proceedings are pending.” [d] Substituted 
ibid , for “the District Magistrate.” 


Section 347— .Note 4 (conld.) 

sessions trial bv reference to their prior statements. 
(Yol 16) 1929 Mad S62 (863) : 52 Mad 995 : 31 Cri L 
Jour 273, 

[9] If accused has cross-examined witnesses before 
Magistrate decides to commit, lie has no further right 
of cross-examination after charge is amended. (Yol 18) 

1931 All 434 (435) • r 53 All 692 : 82 Cri L Jour 849. 

[10] During examination of first witness for prose- 
cution Magistrate intimating to accused his intention of 
committing him to Court of Session but accused declining 
to cross-examine witnesses — After charge is framed if 
accused prays for cross-examining witnesses, he cannot 
be allowed. (.Yol 16) 1929 Cal 593 (595) : 57 Cal 44 : 30 
•Cri L Jour 1107 (DR). 

[11] If accused was led to believe that he would have 
right of cross-examination after charge is framed, 
accused should not be prejudiced by conversion of trial 
into preliminary enquiry and should be afforded 
opportunity of cross-examination. (Vol 16) 1929 Cal 593 
(596) : 57 Cal 44 : 30 Cri L Jour 1107 (DB) « (Yol 19) 

1932 Mad 502 (504) : 38 Cri L Jour 765. (Obiter.) 

[12] Application to cros s-examine mad e, before Magis- 
trate frames charge and decides to commit case — It 
must be granted. (Vol 11) 1924 Oal 780 (780) : 51 Cal 
■442 : 26 Cri L Jour 63 (DB). 

[13] Accused would be allowed to cross-examine 
witnesses if his application was made before prosecution 
closed its ease, but not if application was made after. 
(12) 13 Cri L Jour 688 (688) (DB) (Cal). 

[See however (Voi 16) 1929 Cal 593 (597) : 57 Cal 
44 : 30 Cri L Jour 1107 (DB).] 

[14] In order that committal may be quashed oa 
ground that provisions of Chapter XVIII have not been 
"followed, it must be shown that accused has been pre- 
judiced by irregularity. (Yol 18) 1931 Bom 517' (518) : 
33 Cri L Jour 68 (DB)*(Vol 1) 1914 Mad 648 (644) ; 15 
Cii L Jour 366 (DB). 

[15] Before committal, accused can claim that provi- 
sions relating to enquiries before commitment shall be 
•observed irrespective of any, question as to prejudice. 
>(Vol 16) 1929 Mad 862 (864) : 52 Mad 995 : 31 Cri L 
Jour 273* 

[16] If there be change of Magistrates before actual 
' committal accused cannot have de novo inquiry, (Yol 

17) 1930 Oal 666 (668) ; 32 Cri L Jour 243 (DB). 
SECTION 348 — SYNOPSIS, 

1. Previous conviction should have been under 
■ ' Chapter Xtl or Chapter XVII of the Penal 
. . Code. ; ‘ y , , , 

V; fMaying been convicted.” 1 1 


3. “For a term of three years or upwards.” 

4. “Shall be committed.” 

5. Magistrate cannot act under section 349. 

6. “Unless he can himself pass an adequate 

sentence.” 

7. Procedure before specially empowered Magis- 

trate. 

1. Previous conviction should have been under 

Chapter XII or Chapter XVII of the Penal Code 

[1] Conviction under S. 411, Penal Code — Previous 
conviction under S. 369 cannot be taken into account 
under S. 75, Penal Code. (Yol 10) 1923 Lab 2S6 (286) : 
24 Cri L Jour 944 (DB). 

[2] Trial for offence under S. 511 — Previous convic- 
tion for same offence will not count for purposes of this 
section. (’95) 17 All 123 (125) (DB) * (’80) 5 Bom 140 
(142) (SB) * (’06) 5 Cri L Jour 85 (85) : 1906 Pun Re 
No. 14 Gr*C87) 14 Cal 357 (357) (DB)*(’84) 1884 Pun 
Re No. 34 Cr, p. 59 (60) (DB). 

[3] Previous conviction under Chapter XII or XYII 
will not be reckoned against the person charged subse- 
quently under S. 511. (’06) 5 Cri L Jour 85 (85) : 1906 
Pun Re No. 14 Cr. 

[4] A previous conviction under any local or special 
law will not count for the purposes of this section. 
(’93-1900) 1898-1900 Low Bur Rul 378 * (’04) 1 Cri L 
Jour 1061 (1062) : 1904 Pun Re No. 17 Cr. (DB). 

[See however (Yol 4) 1917 Sind 17 (19) : 11 Sind 
L R 46 : 18 Cri L Jour 909 (DB) * (’93) 7 C P L R Cr 
24 (2 6) 5* (Vol 20) 1933 Pesh 6 (8) (DB).]- 

[5] A previous conviction given before the Penal Code 
came into force cannot be taken into account for the 
purposes of this section. ( 66) 4 Bom H C R Cr 11 (12) 
(DB)*(1865) 5 Suth W R Cr 66 (67) (DB)*(’82) 10 Cal 
L Rep 392 (392) (DB)*(’68) 1868 Pun Re No. 31 Cr, 
p. 89 (90) (DB). 

2. “Having been convicted.” — [1] The previous 
conviction should have been before the commission of 
the offence .with which the accused is subsequently 
charged. (’75) 1 All 6877(637)^082) 1882 Pun Re No. 39 
Cr, p. 65 (65) (DB)*(Vol 5) 1918 Low Bur 121 (121) : 
19 Cri L Jour 47 : 9 Low Bur Rul 77. 

[2] A conviction by a Court in a Native State not 
acting under any authority of the Central Government 
cannot be reckoned. (Yol 6) 1919 All 63 (63) : 42 All 
136 : 21 Cri L Jour 144*(’05) 2 Cri L Jour 749 (750) : 
1 Nag L R 137 * (’13) 14 Cri L Jour 527 (527) : 1913 
Pun Be No. 17 Cr. 

[3] Previous conviction by Court-martial cannot be 

taken into ‘account. (Yol 201 ma i * vr * v 
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34*9. ; L) Whenever a Magistrate of the second or third class, having jurisdiction, is of 
Procedure when Magistrate opinion, after hearing the evidence for the prosecution and the 
cannot pass sentence sujfi- accused, that the accused is guilty, and that he ought to receive a 
ciently severe. punishment different in kind from, or more severe than, that which 

such Magistrate is empowered to inflict, or that he ought to be required to execute a bond under 
section 106, he may record the opinion and submit his proceedings, and forward the accused, to the 
District Magistrate or Sub-divisional Magistrate to whom he is subordinate. 

*UlA) When more accused than one are being tried together and the Magistrate considers 
it necessary to proceed under sub -section ' l > in regard to any of such accused, he shall forward 
all the accused who are in his opinion guilty to the District Magistrate or Sub-divisional 
Magistrate,] 


Section 348 ( canid ,} 

3. “For a term c£ Lhres years or upwards,” — 

[1] Where the subsequent offrnce, though falling under 
Chapter XII or Chapter XVII of the Penal Code, is 
punishable with imprisonment for less than three years, 
this section will not apply. (’93-1900) 1893-1900 Low 
Bur Rul 496*(T2) 12 Cri L Jour 439 (440) (Lah). 

4. “Shall be committed.” — [1] The Magistrate 
should commit the accused to the Sessions Court or the 
High Court, if the conditions of the section are satisfied. 

2 Weir 422 (122)* (’78) 1878 Pun Re No. IS Cc, 
n. 45 (45) (DB)* (1864) 2 Bom HCRCr 126 (127)* 
?’72-92) 1872-1892 Low Bur Bui 335 (335). 

[2] Magistrate not able to pas3 sufficiently severe 
sentence — Evidence not warranting discharge of accused 
—Magistrate should frame a charge under S. 210 and 
commit the accused for trial under Chapter XVIII of 
the Code. (Vol 1) 1914 Mad 149 (149, 150) : 38 Mad 
552 : 15 Cri L Jour 188. 

[3] Old convict from circumstances appearing to be 
guilty of stealing — Presumption of criminal habit of 
accused, if unrebutted, justifies the Magistrate applying 
this section. (’81) 18S1 All W N 153 (153, 154). 

[4] The fact that the property stolen was small in 
value is no reason by itself for not committing the 
accused and for passing a small sentence on him. (’87) 
1887 All W N 194 (194) (DB) * (’04) 1 Cri L Jour 111 
(111)* 1903 Pun Be No. 28 Cr, p. 72 (73) (DB). 

[See however (Vol 11) 1924 Bom 453 (453) : 26 Cri 
L Jour 759 (DB).] 

[5] Lapse of long time since previous conviction — 
Accused leading blameless life — Application I of S. 75, 
Penal Code is appropriate. (Vol 14) 1927 Lah 647 (647): 
28 Cri L Jour 160 * (’08) 7 Cri L Jour 293 (294) (Lab) 
*(’35) 1935 Mad W N 1294 (1295)* (Vol 16) 1929 Lah 
278 (278) : 30 Cri L Jour 376. 

[6] Accused convicted many times — This ia no 
reason to sentence him to an incommensurate punish- 
ment for a trivial offence. (’83) 1933 Mad W N 1259 
(1260). 

[7] Where conditions in the section are satisfied the 
Magistrate must commit the case to the sessions or 
transfer it to a duly empowered Magistrate. (Vol 3) 
1916 Low Bur 65 (66) : 17 Cri L Jour 201. (Previous 
conviction under Chapter XVH — Magistrate, after noting 
that offence calls for severe punishment which he could 
not impose cannot convict himself.)* (’08) 8 Cri L Jour 
478 (480) : 4 Low Bur Rul 282 (DB) * (’72) 1872- Pun 
Re No. 31 Cr, p. 41 (41) (DB)* (’89) 11 All 393 (395)* 
(Vol 1)1914 Mad 149 (149): 38 Mad 552 : 15 Cri L Jour 
188. (Magistrate cannot find the accused guilty.) 

[8] Previous conviction hot known to Magistrate — 
Magistrate passing a sentence not inadequate for the 
first offence, commits no material irregularity. (’05) 2 
Cri L dour 228 (229) : 1905 Pun Re No., 19 Cr. 

[9] Previous convictions alleged— Magistrate without 
calling for proofs held that they were not proved and con- 
victed the accused— BfeZc?, there was material irregula- 
rity and case remanded with a view to proceed under 


this section. (’74) 1874 Pun Re No. 12 Cr, p, 21 (21) 
(DB). 

5. Magistrate cannot act under section 349. — 

[1] In cases where the accused is liable to enhanced 
punishment under S. 75 of the Penal Code, and the 
Magistrate thinks he cannot pass an adequate sentence, 
he must act under S. 348 and not under S. 349, (Vol 83) 
1946 Mad 171 (172) * (Vol 28) 1941 Mad 748 (748) * 
(Vol 3) 1916 Low Bur 65 (66) : 17 Cri L Jour 201. 

[2] Magistrate acts irregularly under S. 349 — District 
Magistrate can try the case or transfer it to competent 
Magistrate, proceedings being taken de novo. (’99) 2 
Weir 422 (422, 423). 

6. “Unless he can himself pass an adequate 
sentence.” — [1] Where the Magistrate can pass an 
adequate sentence, he should try and dispose of the 
case himself. (’99) 2 Weir 428 (424). 

[2] Magistrate thinking he can award an adequate 
sentence, trying the case and convicting the accused — 
Though more adequate sentence could have been passed 
on committal, the Magistrate has not acted without 
jurisdiction. (’73) 1873 BatJO (72) (DB)* (’80) 2 Weir 
31 (32). (The Magistrate has a discretion to try the case 
himself.) 

[3] Even though the Magistrate feels that he can 
award an adequate sentence, he can commit the accused 
to the Sessions Court for trial. (Vol 1) 1914 Mad 149 
(150) : 38 Mad 552 : 15 Cr L J 188. 

[4] Old offenders should generally be charged before 
First Class Magistrate so that adequate sentence can be 
awarded. (’99) 2 Weir 422 (422). 

7. Procedure before specially empowered 
Magistrate. — [1] The Magistrate cannot proceed to re- 
commence the enquiry and at the same time rely upon 
the previously recorded evidence. (Yol 14) 1927 Lah 
238 (238) : 28 Cri L Jour 302. 

[2] The Magistrate empowered under S. 30 must try 
the accused as a special Magistrate and not as a Sessions 
Court. (’73) 1873 Pun Re No. 12 Cr, p. 13 (14) (DB). 

SECTION 349 — SYNOPSIS, 

1. Scope. 

2. Who can make a reference under this section. 

3. * ‘Having jurisdiction.” 

4. Record of opinion. 

5. Punishment “different in kind.” 

6. “More severe.” 

7. “Or that he ought to be required to execute a 
bond under section 106.” 

' 8. Procedure of referring Magistrate. 

9. Sub-section (1 A)— Several accused. 

10. To whom reference can be made. 

11. Procedure qf the Magistrate to whom a case is 
referred. 

12. “Shall pass such judgment, sentence or order.” 

13. Committal to sessions. 

14. Whether superior Magistrate can quash pro- 
ceedings. 

15. Whether superior Magistrate can return case. 
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{•' ! The Jiagisirale to whom the proceedings are submitted may, if he thinks fit, examine 
the parties and recall and examine any witness who has already given evidence in the case and 
may call for and take any further evidence and shall pass such judgment, sentence or order in 
the case as he thinks St, and as is according to law : 

Provided that ho shall not inflict a punishment more severe than he is empowered to inflict 
under sections 32 and 33. 

[ XS82 — S. 349 ; 1872 — S. 46 ; 1861 — S. 277.] 

I a] Inserted by the Code of Criminal Procedure (Amendment) Act, 1923 (IS j XVIII] of 1923), S. 93. 


SECTION 349 — SYN OPSIS (contd.) 

16. Transfer to another Magistrate. 

17. Whether superior Magistrate can order. 

18. Proviso. 

1. Scope. — [1] This section provides an exception 
to the general rule that the authority who heard the 
evidence alone is competent to decide as to the guilt or 
innocence of the accused. (Yol 11) 1924 Nag 37 (37, 38): 
22 Nag L R 166 : 24 Cri L Jour 738. (The section 
should be strictly interpreted.)*!' (*05) 2 Cri L Jour 369 
(370) : 1905 Pun Be No. 25 Cr. 

TSee however (’91) 2 Weir 690 (690).] 

[2] Before the Magistrate proceeds under this section, 
he must feel that accused deserves more punishment 
than be can award. (Yol 16) 1929 Pat 511 (512) : 3(1 
Cri L Jour 608. 

[8] This section must be read subject to the provi- 
sions of S. 348. (Yol 28) 1941 Mad 748 (748)* (’08) 8 
Cri L Jour 478 (480) : 4 Low Bur Rul 282 (DB). 

[4] Where the Magistrate thinks that only some of 
the convicted persons should be dealt with under 
S. 562, it is not necessary to invoke aid of this section. 
Sections 380 and 582 provide the machinery to meet 
such cases. (’47) 1947-1 Mad L Jour 17 (19). 

2. Who can make reference under this section. 
— [1] This section does not apply to first class Magis- 
trates. (’85) 7 All 414 (419, 423) (FB) * (’08) 8 Cri L 
Jour 475 (475) : 4 Low Bur Rul 277. 

[2] This section does not apply to Magistrates trying 
cases summarily. (’08) 8 Cri L Jour 475 (475) : 4 Low 
Bur Rul 277. 

[But see (Vol 19) 1932 All 507 (507, 508) : 33 Cri L 
Jour 472.] 

[3] An order by a superior Magistrate directing a 
subordinate Magistrate to send up a case under this 
section is ultra vires . (1886) 9 Mad 377 (378). 

[4] A District Magistrate is not competent to forbid 
all subordinate Magistrates in his district from taking 
up cases if they think they shall have to act under this 
section in disposing of the case. (’66) 3 Bom H C R Cr 
29 (32). 

3. “Having jurisdiction.” — [1] If a Magistrate 
refers a case over which he has no jurisdiction to try, 
his proceedings are illegal and void and will not em- 
power the superior Magistrate to proceed under sub- 
s. (2) of this section. (’99) 1 Bom L R 27 (29) (DB). 

[2] Magistrate not empowered to try a case but 
which he can commit to sessions— The Magistrate to 
vhoin case is referred can commit it to sessions. (’86) 13 
&L 305 (307) (DB). 

4. Record of opinion. — [1] Third Class Magis- 
trate transferring a case to District Magistrate without 
stating any of the grounds mentioned in the section — 
Held transfer was not under this section* (’90) 12 All 
66 ( 68 ). , 

5. Punishment "different, in kind.”— [1] A sub- 
mission pf; proceedings fpr the purpose of taking action 
under S. 562 cannot be considered to be one under this 
«#)*. (Vol 11) 1924 Nag OT (38) : 22 Nag L R 166:24 
CH LJour 738, v . 

convicting %o„ accused ana sending 


the third who was young, under this section — Held, the 
ease of all the three accused should have been referred 
(’28) 29 Cri L Jour 624 (624) (Mad). 

6. “More severe.” — [1] Third Class Magistrate 
referring case of theft with a recommendation for a fine 
of Rs. 15 — Held the submission was improper as the 
fine could have been inflicted by himself. (’81) 1881 All 
W N 99 (99). 

7. “Or that he ought to be required to execute 
a bond under section 106.” — [1] Magistrate wanting 
accused to execute a bond — He should not sentence the 
accused before referring the case under this section for 
bond. (’94) 21 Cal 622 (625, 626) (DB) * (’09) 9 Cri L 
Jour 72 (73, 74):35 Cal 1098 (DB) * (’09) 10 Cri L Jour 
309 (311) : 1909 Pun Re No. 7 Cr (DB). 

[2] Before referring the case of accused for execution 
of bond, the Magistrate convicting him — The convic- 
tion is not necessarily defective though the recommenda- 
tion is bad. (TO) 11 Cri L Jour 170 (171) (DB) (Cal). 

[3] Second Class Magistrate sending case to Joint 
Magistrate for order under S. 106 against the accused- 
joint Magistrate passing orders for bond but sending back 
the case for conviction— Held, he acted without jurisdic- 
tion. (Yol 11) 1924 All 141 (142) : 24 Cri L Jour 784. 

8. Procedure of referring Magistrate. — [1] A 
Magistrate submitting proceedings under this section 
cannot legally convict the accused. (Vol 15) 1928 Bom 
240 (240) : 52 Bom 456 : 29 Cri L Jour 904 (DB)*(Vol 
11) 1924 Pat 764 (765):3 Pat 1015:25 Cri L Jour 1276 
(D B). 

^ [2] If the Magistrate submitting proceedings, con- 
victs the accused, that conviction does not prohibit the 
District Magistrate from acting under this section. (Vol 
15) 1928 Bom 240 (240) : 52 Bom 456 : 29 Cri L Jour 
904 (DB). (The conviction is a legal nullity— Magistrate 
can proceed without reference to High Court for quash- 
ing the conviction.) * (Yol 33) 1946 Pat 412 (413) ; 25 
Pat 153 : 47 Cri L Jour 10 (DB). 

[See however (Yol 11) 1924 Pat 764 (765) : 3 Pat 
1015 : 25 Cri L Jour 1276 (DB).] 

9. Sub-section (IA) — Several accused. — [1] 
All the accused must be forwarded where the Magis- 
trate considers it necessary to proceed against one of 
them only. (Yol 13) 1926 Sind 48 (48) : 18 Sind 
L R 216 : 26 Cri L Jour 1363 (DB). (Failure to 
do so will not vitiate jurisdiction to try the accused 
actually sent up.)*(’28) 29 Cri L Jour 624 (624) (Mad). 

[2] An order, referring the case of those accused 
who in the opinion of the Magistrate are not guilty, is 
illegal. (Yol 13) 1926 All 176 (176):26 Cri L Jour 1630. 

[3] In a case falling under S. 562, a Magistrate can 
sentence some of the accused and refer the rest 
of the accused for t tie application of S. 562. (Yol 30) . 
1943 Mad 390 (391) : 44 Cri L Jour 568. 

[4] Three accused, one of whom was a boy — Magis- 
trate referring his case alone to be dealt with under 
Madras Children Act, 1920 — Held that all the accused 
should have been sent up under this sub-section and all 
cases should be referred. (>45) I L R (1945) Mad 594 
(596) (DR) * (’41) 1941 Mad W N 768 (768). 

10. To yvhom reference can be made [1] The 

Magistrate should submit his proceedings to the District ( 
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350. ( 1 ) Whenever any Magistrate, after having heard and recorded the whole or. any part 
Conviction or commitment of the evidence in an inquiry or a trial, ceases to exercise jurisdiction 
, evidence partly recorded therein, and is succeeded by another Magistrate who has and who 
■ one Magistrate and partly exercises such jurisdiction, the Magistrate so succeeding may act on 
another. the evidence so recorded by his predecessor, or partly recorded by his 


iction 349— Note 10 (conid.) 

agistrate or to a Sub- divisional Magistrate, who alone 
is jurisdiction to dispose of the matter. (Vol 1) 1914 
Dm 217 (218) : 38 Bom 719 : 16 Cri L .Tour 273 (DB) 
(Vol 14) 1927 Nag 209(210):28 Cr L T 489. (The City 
agistrate of Nagpur is not a Sub-divisional Magistrate.) 

[2] A Magistrate posted in a division temporarily 
ferring the case to the Magistrate of that division of the 
istrict — Held, the procedure is valid. (’82) 4 All 386 
71) (DB). 

11. Procedure oi the Magistrate to whom a 
:se is reierred. — [1] When proceedings are sent up 

a superior Magistrate under this section, the whole case 
opened up for him to deal with according to his dis- 
etion. (’97) 1897 Bat 948 (948) (DB). 

[2] The Magistrate on reference is not bound to hold 
trial de novo. (Vol 18) 1926 Sind 48 (48):18 Sind L B 
16 : 26 Cri L Jour 1363 (DB). 

[3] Magistrate dealing with referred case must exer- 
se his independent judgment in the matter and write 
judgment according to the provisions of S. 367. (Vol 
9) 1948 Mad 345 (346) : 44 Cri L Jour 573 * (Vol 26) 
339 Oudh 35 (36) : 39 Cri L Jour 1005 * (Vol 7) 1920 
[ad 171 (172) : 21 Cri L Jour 52 (DB) * (Vol 6) 1919 
at 290 (290) : 20 Cri L Jour 444. 

[4] The nature of the trial is not altered by the pro- 
eedings being submitted under this section. (Vol 19) 
932 All 507 (507) : 33 Cri L Jour 472. 

[5] The superior Magistrate cannot convict the accus- 
d sent up for an aggravated form of offence. (’91) 2 
Veir 21 (22). 

[6] The superior Magistrate cannot, where the 
ase was triable summarily, pass a sentence of imprison - 
nent exceeding three months. (Vol 19) 1932 All 507 
507):33 Cri L Jour 472. 

[7] Where the superior Magistrate examines the 
.ceused. the examination should be reduced to writing. 
’08) 7 Cri L Jour 177 (177) (Mad). 

[8] A Magistrate acting irregularly under this section 
—District Magistrate can take the case himself or transfer 
t to a competent Magistrate and the trial should start de 
wvo . (’91) 2 Weir 422 (422, 423) (D B). 

12. “Shall pass such judgment, sentence or 
Drder.” — [1] The superior Magistrate must form his 
)wn judgment and pass sentence on the case referred to 
aim. (Vol 26} 1939 Oudh 35 (86) : 39 Cri L Jour 1005* 
Vol 7) 1920 Mad 171 (172) : 21 Cri L Jour 52 (D B). 

[2] The superior Magistrate may direct an acquittal 
ar discharge. (’SO) 4 Bom 240 (246) (F B) * (’02) 1 
Low Bur Bui 141 (142) * (’82) 1882 Pun Be No. 44 
Dr, p, 73 (74) (D B). 

[3] The judgment of the superior Magistrate should 
sonform to the requirements of S. 367 of the Code. (Vol 
26) 1939 Oudh 85 (36) : 89 Cri L Jour 1005 * (Vol 7) 
1920 Mad 171 (172) : 21 Cri L Jour 52 (D B) * (Vol 6) 
1919 Pat 290 (290) : 20 Cri L Jour 444. 

[4] The word “order” in sub-s. (2) must be taken to 
be a final order disposing of the case. (’80) 4 Bom 240 
245) (F B) * (’02) 1 liow Bur Bui 124 (125) * (12) 
13 Cri L Jour 16 (16): 36 Mad 470 (D B). 

13. Committal to. sessions. — [1] A Magistrate 
to whom the proceedings are submitted under this sec- 
tion has power to commit the case to a Court of Session 
if necessary* (*86) 9 Mad 377 (378) (D B)*{’86> 10 Bom 
196 (197), <D B) * (’87) 13 Cal 305 (307) (D B)* {*02} 1 
Low Bur Bid 141 (141) * (’Tty 1 Mad 289 (290) (F B). 


14. Whether superior Magistrate can quash 
proceedings. — [1 j Superior Magistrate considering the 
proceedings referred to him, incorrect or illegal — He 
should report them for orders under S. 438. (1900) 1900 
Pun LB Cr, p. 87 (38) (D B). 

15. Whether superior Magistrate can return 
case. — [1] A Magistrate to whom proceedings are 
submitted under this section cannot return the case to 
the submitting Magistrate. (Vol 29) 1942 Mad 281 (282): 
43 Cri L Jour 457* (’92-96) 8 l Upp Bur Bui 274 (274)* 
(*S6) 10 Bom 198 (197) (D B) * (1900-02) 1 Low Bur 
Bui 124 (125) * (’04) 1 Cri L Jour 187 (138) : 26 All 
344 * (’80) 6 Cal L Bep 276 (277). (Case cannot be 
returned for passing such sentence as the referring 
Magistrate can —Such conviction was set aside by the 
High Court.) * (’12) 13 Cri L Jour 16 (16) : 36 Mad 
470 (D B). 

[2] Case returned for committal — Committal allowed 
though procedure was incorrect. (’86) 9 Mad 377 (878) 
(D B) * (’88) 2 Weir 428 (428) (D B)* (’87} 14 Cal 355 
(356) (D B). 

[See however (’86) 10 Bom 196 (197) (D B)/J 

[8] Superior Magistrate can return the case if the 
inquiry is defective— The submitting Magistrate after 
remedying the defect can come to a different finding. 
(’91) 2 Weir 426(426, 427). 

[See however (’07) 5 Cri L Jour 416 (417): 3 Low 
Bur Kul 279. (Warrant case — Beference after recording 
plea of guilty — Held , superior Magistrate has no power 
to return it for supplying omission — He must deal with 
it himself.)] 

16. Transfer to another Magistrate [1] A 

Sub-divisional Magistrate to whom a case is submitted 
under this section cannot transfer it to a Magistrate 
who is not empowered to act under this section. (Vol 1) 
1914 Bom 217 (218) : 38 Bom 719 ; 16 Cri L Jour 278 
(D B) * (’90) 5 Mad H C B App xliii (xliii) * (’05) 2 
Cri L Jour 464 (465) : 1905 Upp Bur Bui Cr P C 33. 

[2] A Superior Magistrate to whom case is submitted 
can commit the case to a Court of Session or transfer to 
a District Magistrate ‘who can act under the section. 
(1900-02) 1 Low Bur Bui 141 (141). 

17. Whether superior Magistrate can order. — 

[1] The superior Magistrate can acquit the accused 
on the charge framed and order a fresh trial under 
another section. (1900-02) 1 Low Bur Bui 141 (142). 

[2] Superior Magistrate desiring to sentence the 
* accused on charge framed as also to try him for another 

charge should set aside the proceedings and direct a 
fresh trial before himself db initio . (’92-96) 1 Upp Bur 
Bui 241(243). 

18. Proviso, — [1] A District Magistrate acting 
under this section must be regarded as a Magistrate not 
empowered under S. 30 and cannot pass a longer 
sentence than two years. (’07) 6 CrL J 289 (290):4 Low 
Bur Bui 53 * (’69) 1869 Pun Be No. 16 Cr, p. 31 (32). 

* [2] If the District Magistrate passes a sentence in 
excess of his powers, an appeal will lie to the Sessions 
Court under . S. 408 of the Code and not to the High 
Court. (’07) 6 Cri L Jour 289 (290):4 Low Bur Bui 53* 
(’73) 1873 Pun Be No. 2 Cr, p. 3 (3) (D B). 

SECTION 350 — SYNOPSIS. 

1. Scope and applicability. 

2. Applicability of the section to summary trials. 

3. “Ceases to exercise jurisdiction.” 

4. “Is succeeded by another Magistrate.” 
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predecessor and partly recorded by himself; or he may re-smnmon the witnesses and recommence 
the inquiry or tidal : 

Provided as follows : — 

ia) in any trial the accused may, when the second Magistrate commences his proceedings 
demand that the witnesses or any of them be re-summoned and re-heard ; 

tb) the High Court, or, in cases tried by Magistrates subordinate to the District Magistrate, 
the District Magistrate may, whether there be an appeal or not, set aside any conviction 
passed on evidence not wholly recorded by the Magistrate before whom the conviction 
was held, if such Court or District Magistrate is of opinion that the accused has been 
materially prejudiced thereby, and may order a new inquiry or trial. 

(2) Nothing in this section applies to cases in which proceedings have been stayed under 
S. 846 a [or in -which proceedings have been submitted to a superior Magistrate under s. 349,3 


*1(3) When a case is transferred under the provisions of this Code from one Magistrate to 
another, the former shall be deemed to cease to exercise jurisdiction therein, and to be succeeded 
by the latter within the meaning of sub-section (l ), 3 
[1882 — S. 350 ; 1872 — Ss. 328, 329 j 

[a] Inserted by the Code of Criminal Procedure (Amendment) Act, 1923 (18 [XVIII] of 1928), S. 94, 

OBJECTS AND REASONS. 


Amendment made in 1923 “Our colleague, Sir 

B. C. Hitter, pointed out that in regard to sections 346 
and 350 the general principle is recognized that a Court 
which convicts an accused should ordinarily act only on 
evidence heard by itself, and suggested the advisability 
of applying the same principle to cases- coming under 
section 349. The official members of the Joint Com- 
mittee were of opinion that a distinction could be drawn 
in the ease of section 349 inasmuch as under that 
section a Magistrate who is competent to try the 
offence has heard the whole of the prosecution evidence 
and has formed his opinion thereon, whereas under 
section 346 a Magistrate who finds that he had not 
jurisdiction has only heard part of the evidence. The 
official members also thought that, if the provisions of 
section 350 were to be applied to cases under section 349, 
the latter would probably become inoperative as Magis- 
trates would prefer to dispose of cases themselves and 
pass what in their opinion was an inadequate sentence 


rather than run the risk of having the cases re-heard. 
The non-official members were of opinion that in those 
circumstances section 349 might be repealed. The Com- 
mittee, however, as a whole agreed that' they would not 
be justified in making such a drastic alteration in the 
Code until the point had been specifically put to Local 
Governments and their opinions had been invited. 
Clause 92 has, therefore, in this respect, been left 
unaltered. 

We think, however, that the new sub-section (4) 
which has been introduced in the Bill to deal with the 
case of Benches goes somewhat too far, and we have 
substituted for it a new section after section 350 which 
in our opinion gives effect to the law as laid down by 
the High Courts. Briefly, it provides that a judgment 
of a Bench shall be valid when the Bench is duly con- 
stituted at time of passing the judgment and the judg- 
ment is passed by Magistrates, all of whom have heard 
the proceedings throughout.” — S. C. R. [XVIII of 192$]. 


PROVINCIAL AMENDMENT. 

PUNJAB. 

, For the purpose of trials under the Punjab Public Safety Ordinance, 1946 (No. XIV of 1946), section 350 
was deemed to have been omitted ; see section 34 (2) of that Ordinance. [19-11-1946]. 


SECTION 350— SYNOPSIS (contd.) 

5. “May act on the evidence so recorded.” 

6. Delivery of judgment of predecessor. 

7. Proviso (a). 

8. Application for re-hearing, when to be made. 

9. Who can demand de novo trial. 

10. Proviso, if applicable to inquiries. 

11. Duty of Magistrate under Proviso (a). 

12. Re-commence the inquiry or trial. 

13. From what stage inquiry may be re-com- 

menced. 

14. Case coming again before original Magistrate. 

15. Transfer of a case from a Bench of Magistrates 

to a Magistrate, . 

16. Proviso (b)~ Prejudice to the accused, 

17. Sub-section (2). 

18. Sub-section (3)— .Transfer of cases, 

1, Scope and applicability. — [1] It is a general 
'pxpciple of law that only a person who has heard the 
evidence .in the case is competent to decide whether 
% accused is innocent or guilty. (Vol 25) 1938 All 536 
(SS7): I It B (19S8) A.11 794 : 89 Cri L Jour 978.* (’87) 
|9?,7 jyfaa ,W N 1245 (1247) * ' ~ 

Mitt skVV'j'&Q’ rr*? tv cm t t 


.~ r „ - (Yol 24) 1937 Nag 147 
tyVte On, L : Jour 697 •: .1 Ii R (1937) Nag 638. ' ' , 


[2] This section has been introduced purely lor 
administrative convenience. (’05) 2 Cri L Jour 829 
(823) : 1 Nag L R 187. 

[3] The section is intended to meet the cases of trans- 
fers of the Magistrates, and to obviate the necessity for 
retrial of partly heard cases. (’93) 20 Cal 870(873) (DB). 

[4] The section is wide enough to cover every trial or 
enquiry under the Code. (’10) 11 Cri L Jour 440 (440): 
37 Cal 812 (DB)*(Vol 11) 1924 Pat 786 (786, 787) : 25. 
Cri L Jour 89 * (Vol 12) 1925 Oudh 228 (229) : 27 
Oudh Cas 323 : 25 Cri L Jour 1380. (Applies to both 
summons and warrant cases.) * (Vol 12) 1925 All 245 
(245) : 25 Cri L Jour 651. (Applies to enquiries under 
S. 247, U. P. Municipalities Act.) , 

[But see (’75) 23SuthWRCc62 (68) (DB). (Decided 
with reference to S. 530 of the Code of 1872.)] 

[5] The section does not cover trials before Sessions 
Judges. (’81) 8 Mad 112 (113) (DB) * (’94) 7 6 P L R 
Cr 1 (2)*(’74) 21 Suth W R Or 47 (47) (DR)*(’90) 1890 
Pun Re No. 1 Cr, p. 1 (2) (DB). (Such defect cannot be 
cured by S. 537.) * (’12)13 tin t* Jour 861 (862) : 35 
M 63 CDB)*e02) 26 Bom & (53) (DB) m (’te) 23 Suth 
WRCi5& (60)(PB)v 
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Section 350 — Note 1 ( contd .) 

[See (Vo! 29} 1942 Sind 122 (130) :ILE (1942) Ear 
252 : 44 Cri L Jour 867 (DB).] 

[6] Even the accused's consent will not give the 
Sessions Judge jurisdiction to act upon evidence recorded 
bv his predecessor. (*75) 23 Suth W R Cr 59 (60) (DB)* 
(’90) 1890 Pun Re No. 1 Cr, p. 1(2; (DB)*(’01) 26 Bom 
50 (33) (DB) * (’OS) 3 Cri L Jour 121 (1231 (Cal) * 
(Vol 17j 1930 Rang 354 (354) : 32 Cri L Jour 115. 

[7] Sessions trial not actually commenced — Only 
preliminary proceedings of swearing in jury and reading 
out of charges gone through — Preliminary proceeding 
need not be taken by the successor on the change of 
Judges. (Yol 14) 1927 Bom 161 (162) : *28 Cri L Jour 
402. 

[8] The word u predecessor” means "predecessors 1 ’ 
where there is more than one transfer and thus each 
succeeding Magistrate cau act upon the evidence re- 
corded by his predecessors. {Vol 25) 193SNag2S8 (2S9) : 
39 Cri Jj Jour 815 : I L R (1939) Nag 79 * {Yol 11) 
1924 Mad 227 (228; : 47 Mad 245 : 25 Cri L Jour 
566 (DB). 

[9] Proceedings in enquiry clpsed by one Magistrate 
by an order of discharge — Sessions Judge reopening it 
■when another has succeeded — Successor can act under 
this section. (Vol IS) 1931 Mad 483 (489) ; 54 Mad 
512 : 32 Cri L Jour 635 * (Vol 14) 1927 Pat 5 (6) : 27 
Cri L Jour 1125. 

[10] Magistrate transferred pending trial — Case also 
transferred to his file — Be novo trial not necessary — 
This section or any other section does not provide for 
such a ease. (’98) 22 Mad 47 (48) (DB). 

[11] Bench of two Magistrates — Evidence recorded 
by only one — Subsequent dissolution of bench case 
transferred to the Magistrate who recorded evidence 
but sitting singly — Section does not apply. (Vol 22) 
1935 Cal 287 (288, 289) : 62 Cal 266 : 36 Cri L Jour 
857 (DB). 

[12] Magistrate recording part of evidence still 
having jurisdiction — Another who recorded the other 
part cannot commit upon the evidence recorded by the 
tormer. (’93-1900) 1893-1900 Low Bur Rul 52. 

[13] Magistrate having jurisdiction over a * case 
^transferred to him cannot act upon evidence recorded by 

one who had no jurisdiction. (Vol 15) 1928 Cal 183 
(183) : 55 Cal 65 : 29 Cri L Jour 464 (DB). 

2* Applicability of the section to summary 
trials. — [1] This section applies to summary trials. 
(Vol 27) 1940 Nag 239 (240) : 41 Cri L Jour 782. 

[But see (Vol 23) 1936 Sind 40 (40) : 37 Cri L'Jour 
455 (DB).] 

[2] Case tried summarily transferred to Magistrate 
having no power of summary trial — De novo trial must 
commence. (Vol 19) 1932 Mad 505 (507) : 33 Cri L 
Jour 653 : 55 Mad 79. 

3. "Ceases to exercise jurisdiction.” — [1] Magis- 
trate transferred from one district to another ceases 
to have jurisdiction in the former district when the 
transfer takes efiEect. ( 5 81) 3 All 563 (565, 566) (FR) * 
(’02) 15 C P L R Cr 15 (16) * (Vol 11) 1924 All 770 
(771 ) : 46 All 851 : 25 Cri L Jour 1277. {He ceases to 
be the presiding officer of Court from which he was trans- 
ferred.) * (’10) 11 Cri L Jour 440 (440) : 37 Cal 812 
(DB). (Jurisdiction in a case in which he was engaged 
gets vacated.) 

[2] The words "ceases to exercise jurisdiction 
therein” do not mean that the Magistrate should have 
ceased to occupy the particular post, but mean that his 
jurisdiction in the enquiry or trial has ceased, (’12) 13 
Ctf L Jour 218 (220) : 39 Cal 781 (DB) * (’06) 4 Cri L 
Jour 140 (14?) (All) * (VoM) 1917 Upp Bur 11 (1,1) : 
2,Upp Bur Rul 108 : 17 Gri L Jour 401. (Case trans- 
ferred — Magistrate ceases to have jurisdiction in it.) 


4* (Vol 7) 1920 Pat 693 (694) : 22 Cri L Jour 82. (Do.) 
*(’09) 32 Mad 21S (219) : 9 Cri L Jour 146 (DB). (Do.) 
*(’08) 7 Cri L Jour *220 (221) : 35 Cal 457 (DB). (Do.) 
*(Vol 1) 1914 AH 45 (40) : 15 Cri L Jour 354 : 36 All 
315. (Do.) 

I’3] Particular areas removed from the jurisdiction of 
a Magistrate — He does not automatically lose jurisdic- 
tion in cases on his file. (’12) 13 Cri L Jour 203 (204) 
(All). 

[4] A Magistrate does not e*„ase to have jurisdiction 
in a case merely by absenting himself from a subsequent 
hearing. (Vol 10) 1923 Oadh 163 (163): 25 Cr L J 198. 

4. “Is succeeded by another Magistrate.” — 
[1] When a new officer is appointed to any magisterial 
office ho becomes the successor of the outgoing Magis- 
trate. (’09) 9 Cri L .Tour 27S (280) (DB) (Cal). 

1 2] Case transferred from one Magistrate to another 
— Latter succeeds the former and has jurisdiction. 
(’10) 11 Cri L Jour 440 (440) : 37 Cal 81*2 (D B). 

[3j Death of Magistrate empowered under S. 80 — 
District Magistrate taking pending cases to his file 
must be regarded as having succeeded him. (Vol 4) 1917 
Nag 63 (64) : 19 Cri L Jour 705. 

5. " May act on the evidence so recorded.” — 
[1] The succeeding Magistrate can act upon evidence 
recorded by hxs predecessor only if the accused does not 
insist upon the re-hearing of witnesses. (Yol 25) 1938 
Mad 742 (743) : 39 Cri L Jour S28 * (’12) 9 A11L Jour 
3 n (3n) * (Vol 8) 1921 All 122 (122) : 22 Cri L 
Jour 406 * (Vol 8) 1921 Pat 472 (473) : (’91) 5 C PL R 
Cr 20 (25). (Evidence wholly recorded by first Magis- 
trate.) 

[2] The Magistrate cannot re-commence enquiry and 
at the same time rely upon evidence already recorded. 
(Vol 14) 1927 Lab 238 (238) : 28 Cri L Jour 302 * 
(’03-04) 2 Law Bur Rul 17 (18). 

[3] Statement of accused recorded by Magistrate — 
Magistrate subsequently transferred— Case committed to 
sessions by another — Held, the statement could be admit- 
ted as evidence in the sessions by virtue of this section. 
(Yob 13) 1926 Lah 271 (271) : 7 Lah 70 : 27 Cr.L.J,627. 

6. Delivery of judgment of predecessor.— [1] 
A succeeding Magistrate cannot deliver a judgment 
written by his predecessor. (Vol 18) 1931 Cal 637 (638) : 
33 Cri L Jour 60 (D B) * (Vol 11) 1924 Cal 55 (55) : 
50 Cal 664 : 24 Cri L Jour 489 (D B) * (Vol 26) 1989 
Rang 249 (250, 251) : 1939 Rang L R 570 : 40 Cri L 
Jour 829 (D B). (Succeeding Magistrate delivering judg- 
ment written by his predecessor must adopt it as his 
own judgment before doing so.)* (’42) 1942 Nag L Jour 
302 (302). 

[But see (’08) 7 Cri L Jour 459 (459) (D B) (Mad) * 
(Vol 20)1933 Mad 251 (251) : 34 Cri L Jour 117* (Vol 
12) 1925 Oudh 62 (63) : 28 Oudh Cas 109: 25 Cri 
L Jour 1075 * (Vol 4) 1917 M&d 340 (341) : 17 Cri L 
Jour 166 : 40 Mad 108 (D B). (He cannot be compelled 
to do so.)] 

[2] Succeeding Magistrate delivering a judgment 
Written by his predecessor — There is only an irregu- 
larity curable under S. 537. (Vol 10) 1923 All 276 (277): 
24 Cxi L Jour 178. (1869 All W N 181, distinguished.)* 
(Vol 27) 1940, Lah 289 (290) : 41 Cri L Jour 808 * (Vol 
26) 1939 Lah 21 (22) ; I L R (1938) Lah 567 : 40 Cri 
L Jour 288. 1 

[3] Magistrate has got the right to refuse a re-hear- 
ing even though demanded by accused. (Vol 26) ‘ 1939 
Lah 21 (22) : 40 Cri L Jour 288 : I L R (1988) Lah 
567 * (Vol 20) 1933 Mad 251 (251) : 34 Cri L Jour 117. 

[See However (Vol 4) 1917 Mad 340 (341) : 17 Cri 
L Jour 166 : 40 Mad 108 (DB). (Whether there can be 
refusal doubted.)] 

[But see (Vol 12) 1925 Oudh 62 (63) : 28 Oudh Cas 
109 : 25 Cri L JoUr 1075.} 
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Section 350— Note 5 (cr-ntJ.) 

[4] There no provision in the Code for delivery of 
a judgment written by a Magistrate after he had ceased 
to have jurisdiction in the district. (Vol 11) 1924 Cal 
55 (56) : 50 Cal 661 : 24 Cri L Jour 489 (D B) * (’42) 
1942 Nag L Jour 802(302). (Judgment written after ceas- 
in'* to ho,ve jurisdiction in the district is no judgment.) 

5 (Vol 4) 1917 Cal 310 (810) : IS Cri L Jour 10 (D B). 
(Do.) 

7. Proviso (a). — [1] The discretion to act or not 
under this section is controlled by this proviso. (Vol 
24) 1937 Nag 147 (14S) : 88 Cri L Jour 697 : I L R 
(1937) Nag 5 38 * (Vol 17) 1930 Nag 59 (60) : 31 Cri L 
Jour 282 * (Vol 21) 1934 Oudh 324 (325) : 35 Cri L 
Jour 1147, 

[2] Under this proviso the accused is entitled to de- 
mand that witnesses already examined be recalled 
and re*heard. (Vol 24) 1937 All 438 (439) : 38 Cri L 
Jour 804 * (1900-02) 1 Low Bur Rul 139 (140). 

[8] Refusal by a Magistrate to re-summon witnesses 
is a defect which is not curable by S. 537. (’98) 25 Cal 863 
(868) : 2 Cal W N 465 (DB) * (’03) 1903 Pun Re No. 3 ' 
Cr, p. 8 (9, 10) * (Vol 5) 1918 Low Bur 63 (63) : 9 Low 
Bur Rul 92 : 19 Cri L- Jour 321* (Vol 12) 1925 All 245 
(245) :25 Cri L Jour 651. (Case under U. P. Municipali- 
ties Act.) * (Vol 8) 1921 All 85 (86) : 22 Cri L 
Jour 668. 


[See However (Vol 25) 1938 Mad 724 (725) : 39 
Cri L Jour 932. (Proviso (b) applies and proceedings not 
vitiated.) * (’37) 1937 Mad W N 1245 (1247). (Do.)] 

[41 The option lies with the Magistrate to start the 
inquiry or trial all over again or not subject to accused's 
right to ask for re-examination. (Vol 23) 1936 Nag 153 
(154) : 37 Cri L Jour 983 : I L R (1936) Nag 92. 


[5] Magistrate commencing trial de novo — Accused 
has no right to object. (Vol 25) 1938 Oudh 218 (221) : 
39 Cri L Jour 858 : 14 Luck 156 (D B) * (Vol 24) 1937 
Nag 147 (148) : 38 Cri L Jour 697 : I L R (1937) Nag 
538 * (Vol 22) 1935 Mad 318 (319) : 36 Cri L Jour 
1265. 

[But see (Vol 21) 1934 Oudh 324 (325) : 35 Cri L 
Jour 1147 * (Vol 17) 1930 Nag 59 (60) : 31 Cri L Jour 
282.] 

[6] Accused first demanding re-examination of all 
the witnesses may later choose only certain witnesses. 
(Vol 28) 1941 Mad 825 (825) : I L R (1942) Mad 410 : 
43 Cri L Jour 218. (Magistrate’s option to examine all 
not barred.) 


[7] The proviso does not apply unless the accused 
asks for a re-hearing. (Vol 5) 1918 All 279 (281, 282) : 
40 All 307 : 19 Cri'L Jour 378 * (Vol 7) 1920 Pat 693 
(694) : 22 Cri L Jour 82. 

[8] Allegation of improper refusal to re-examine 
should contain details as to date and person to whom 
application was made and the order made therein. 
(Vol 10) 1923 Cal 320 (820) : 23 Cri L Jour 502 (D B). 

[9] Accused not wishing to recall witness at the time 
charge wa3 framed — Succeeding Magistrate cannot 
refuse to act under this section when required. (12) 14 
Cri L Jour 175 (176) : 1912 Upp Bur Rul 151. 

[10] Cage remanded for farther, evidence — Change 
in Magistrate — Magistrate dealing with the remanded 
case must accede to accused’s request even though 
remand was made fox a definite purpose. (Vol 14) 1927 
Pat 5 (6) : 27 Cri L Jpur 1125. 

[11] Accused or his pleader applying for transfer 
giving undertaking riot to recall witness — Subsequent 
repudiation — Transferee Court is not bound by any 
directions by the transferring Court in this respect. 

. tVcd 5> 1918 All 279 (281) : 40 All 307 ; 19 Cri L Jour 
f ;3T8. (Ob4er.)^(Vol 5) 1918 Nag 22 ,(26}‘ ; 19 Cri L Jour 
'657'. I ' ■' , . 


[12] The accused’s right is to have the witnesses 
summoned and re-heard and not merely that their 
former statements be read out to him. (Vol 7) 1920 hah 
344 (344) : 22 Cri L .Tour 119 * (Vol 5) 1918 Low Bur 
63 (68) : 9 Low Bur Rul 92 : 19 Cri L Jour 321* 

[ See also (Vol 32) 1945 Nag 207 (208) : I L R (194.5) 
Nag 605. (Merely allowing witness to be cross-examined 
is not enough.) * (Vol 32) 1945 Nag 127 (129) : I L B 
(1945) Nag 419. (Further cross-examination or a reading 
of, or a summary of the previous evidence will not 
do )} 

[13] The accused cannot be asked to pay the expenses 
of re-summoning the witnesses. (Vol 2) 1915 Low Bar 

107 (107) : 15 Cri L Jour 687 * (Vol 22) 1935 Rang 

108 (109) : 13 Rang 297 : 36 Cri L Jour 953. 

[14] The accused can exercise his right to recall wit- 
nesses if he wants, but if he does not he can insist on 
their being re* summoned and re-heard. (Vol 32) 1945 
Nag 207 (208) : I L R (1945) Nag 605. 

[15] The extent of the right of the accused is only 
to have the witnesses re-called and re-examined, 
(Vol 25) 1938 Oudh 218 (221) : 39 Cri L Jour 858 : 14 
Luck 156 (D B) * (Vol 23) 1936 Nag 153 (154) : 37 Cri 
L Jour 983 : I L B (1936) Nag 92 (D B). (Accused 
cannot demand retrial.) * (Vol 22) 1935 Mad 818 (319); 

36 Cri L Jour 1265. (Do.) * (Vol 20) 1933 Mad 841 
(842) : 35 Cri L Jour 79. 

[16] Accused is not entitled under the proviso to 
claim a re-hearing on the ground that his pleader’s 
arguments were not heard by the previous Magistrate. 
(Vol 12) 1925 Oudh 62 (63) : 28 Oudh Cas 109 : 25 Cri 
L Jour 1075. 

[17] Warrant-case — Charges framed, witnesses re- 
summoned and re- heard — Witnesses cannot be further 
recalled and cross-examined. (Vol 22) 1935 Mad 258 
(259) : 37 Cri L Jour 150 * (Vol 20) 1933 Mad 841 
(842) : 35 Cri L Jour 79. 

[18] Magistrate re-summoning — Witnesses and re- 
commencing trial or inquiry — Accused who demanded 
it can object to the evidence of any particular witness 
being taken afresh. (Vol 22) 1935 Mad 318 (319) : 36 
Cri L Jour 1265 * (Vol 21) 1934 Nag 209 (212, 213) ; 
36 Cri L Jour 41. 

[19] Order in which the prosecution witnesses re- 
summoned at the request of accused should be examined- 
in -chief rests with prosecution. (Vol 21) 1934 Nag 209 
(211) : 36 Cri L Jour 41. 

[20] De novo trial — One of the witnesses dead 
— His evidence may be admitted under S. 33 of 
the Evidence Act. (Vol 14) 1927 Lab 332 (333) : 8 Lah 
570:28 Cri L Jour 451 (DB). (Disapproving of (Vol 9) 
1922 Lah 49 ; 3 Lah 115 : 23 Cri L Jour 330 (D B).) 

8. Application for re-hearing when to be 
made. — [1] The time when the accused may apply 
under proviso (a) is when the case is called on, with the 
Magistrate on the Bench and the accused in the dock 
and the representatives for the prosecution and for the 
defence (if the accused are defended) are present in the 
Court for the hearing of the case, (’98) 25 Cal' 863 
(865) - (DB)® (Vol 9) 1922 Lah 49 (54) : 3 Lah 115 s 
23 Cri L Jour 330 (D B). 

[2] The option given to the accused can be exercised 

by him only once. (Vol 17) 1980 Nag 59 (60) : 31 Cri 
L Jour 282. , 

[3] Au , accused can change his mind and leave 
the Court its statutory option to act upon the evidence 
already recorded. (Vol 25) 1938 Nag 288 (289) : 39 Cri 
L Jour 815 : I L R (1939) Nag 79 * (Vol 13) 1926 Mad 
815 (816) : 27 Cri L Jour 659 * (Vol 12) 1925 Mad 317, 
(817): 26 Cri L Jour 526. 

[But see (Vol 17) 1930 Nag 59{60):31 Cr L J 282.] 

9. Who can demand de novo trial. — [1] The 
"dmplainant, has no privilege under S, 350, and cannot: 
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demand a re-hearing. (Vol 25) 1938 Oudh 218 (220) : 
89 Cri L Jour S58 : 14 Luck 156 (DB) * (Vol 12) 1925 
Mad 317 (317) : 26 Cri L Jour 526 *(Vol 13) 19*26 Mad 
S15 (816) : 27 Cri L Jour 659. 

10. Proviso, if applicable to inquiries . — [1 ■ 
This proviso is limited to criminal trials and is not 
applicable to inquiries. (Vol 31) 1944 Bom 14 (14) : 45 
Cri L Jour 287 (D B) * (Vol 23) 1936 Nag 153 (154) : 

37 Cri L Jour 983 : I L R (1936) Nag 0*2 * (Vol 23) 

1936 Nag 220 (221) : 38 Cri L Jour 15 : I L R (1937) 
Nag 135 * (Vol 10) 1928 Cal 183 (484’ : 24 Cri L Jour 
569 (D B) * (Vol 7) 1920 Mad 337 <342, 344) : 43 Mad 
511 : 21 Cri L Jour 402 <F J») * (Vol 11) 152 1 Pat 786 
(7S7) : 25 Cri L Jour 89 * (Vol 17) 1930 Cal 666 (668) : 
32 Cri L Jour 243 »D B). (Inquiries preparatory to 
commitment.) (’09) 9 Cri L Jour 146 ^146, 147) : 32 
Mad 238 (D B). (Do.) 

[Sec -Vol 28) 194*2 Mad 2*21 (221) : 43 Cri L Jour 
278.] 

.2 , This proviso does not apply to proceedings in 
•warrant cases before a charge is framed, (Vol 25) 1938 
Mad 742 (743) : 39 Cri L Jour 828 * (Vol 23) 1936 Nag 
153 (155) : 37 Cri L Jour 983 : I L R (1936) Nag 92 * 
(Vol 23) 1936 Nag 220 (221) : 38 Cri L Jour 15 : I L S 
(1937) Nag 135 *(Vol 10) 1928 Mad 660 (661) : 46 Mad 
719 : 24 Cri L Jour 192 (D B). 

[But see (Vol 9) 1922 Lah 49 (54) : 3 Lah 115 : 23 
Cri L Jour 330 (D B) * (Vol 21) 1934 Sind 106 (110) : 
28 Sind L R 239 : 35 Cri L Jour 1261 (DB) * (Vol 31) 
1944 Bom 14 (15) : 45 Cri L Jour 287 (D B) * (Vol 24) 

1937 Bom 55 (56) : 38 Cri L Jour 250 : I L R (1937) 
Bom 211 (D B).] 

[3] Section 350 applies to proceedings under Ch. VIII 
of the Code. (Vol 7) 1920 Mad 387 (341) : 43 Mad 511: 
21 Cri L Jour 402 (F B) # (’79) 4 Cal L Rep 452 (454) 
(D B) « (Vol 24) 1937 All 438 (439) : 38 Cri L Jour 
804. (Proviso applicable by reason of S. 117, sub-s. (2).)* 
(’37) 20 Nag L Jour 117 (118). (Do.)*(Voll2).1925 Oudh 
228 (229) : 27 OudhCas 323: 25 Cri L Jour 1380. (Do.) 

[4] Proviso does not apply to enable the summoning 
of the witness who was examined on commission. 
(Vol 27) 1940 Sind 193 (193, 194) : I L R (1940) Ear 
498 : 42 Cri L Jour 80 (D B) * (Vol 27) 1940 Pesh 17 
(17) : 41 Cri L Jour 681 $ (Vol 24) 1937 Pesh 67 (68) : 

38 Cri L Jour 748. 

[5] Interrogatories issued to witness and answered by 
him. — De novo trial — Answer to interrogatories already 
made can be considered as evidence against the accused. 
(Vol 27) 1940 Pesh 17 (17) : 41 Cri L Jour 681. 

[6J The proviso does not apply to .maintenance 
proceedings taken under Chapter XXXVI of the Code. 
(Vol 24) 1937 Rang 536 (537) : 39 Cri L Jour 205. 

11. Duty of Magistrate under Proviso (a). — [1] 
It is not obligatory that the Magistrate should ask the 
accused whether he intends to exercise the right under 
this section. (Vol 26) 1939 Rang 249 (250) : 1939 Rang 
L R 570 : 40 Cri L Jour 829. (Though desirable to in- 
form accused of his right.) *(*12) 14 Cri L Jour 175 (176) 
: 1912 Upp Bur Rul 151. 

[2] The failure to inform the accused of bis right 
under the section is only an irregularity curable by 
S. 537. (’84) . 1884 Pun Re No. 6 Cr, p, 7 (8) (D B) 
* (’03) 1903 Pun Re No. 3 Cr, p. 8 (10). 

12. Re-commence thq inquiry or trial. — [1] 
There is de novo trial when the Magistrate re- com- 
mences the enquiry suo motu» But where the evidence 
is re-heard at the instance ot*aecused there is no ques- 
tion of de novo trial. (Vol 28) 1941 8ind 160 (161, 102) : 
I L R (1941) Ear 171 : 43 Cri L Jour 82 (DB) * (Vol 
24) 1937 Mad 448 (448, 449) : 38 Cri L Jour 537. (Pre- 
vious proceedings are not completely wiped out — Appli- 
cation that accused made before need not to be renewed.) 


* (Vol 23) 1936 Nag 153 (154, 155) : 37 Cri L Jour 
983 :I1R (1936) Nag 92 * (Vol 22) 1935 Mad 318 
(319) : 36 Cri L Jour 1265. 

[2] Witnesses re-summoned — Magistrate intending to 
re-commence enquiry at that time — He can change his 
mind until he actually re-eommences the enquiry. (V ol 
25) 1938 Mad 742 (743) : 39 Cri L Jour 823. 

[3] The Magistrate must re-summon and re-hear the 
witnesses and not merely allow further cross-examina- 
tion whether he acts suo moizi to have de novo trial or 
at the instance of accused. (Vol 25) 1938 Nag 493 
(495) : 40 Cri L Jour 73 * (Vol 13) 19*26 Sind 158 
(159) : 20 Sind L R 50 : 27 Cri L .Tour 832 (DB). 

[4] The witnesses should be examined afresh in chief 
and then cross-examined, if the accused so desires, 
(Vol 32) 1945 Nag 207 (208) : I L R (1945) Nag 605 

* (Vol 32) 1945 Nag 127 (129) : I L R (1945) Nag 419 : 
47 Cri I. Jour 240. 

[5] The object in granting a re-hearing is to enable 
the Magistrate who hears the case to judge of the credi- 
bility of the witnesses bv their demeanour. {Vol 27) 
1940 Sind 193 (193) : I L R (1940) Kar 498 : 42 Cri L 
Jour SO (DB) * (Vol *27) 1940 Pesh 17 (17) : 41 Cri T; 
Jour 681 * (Vol 24) 1937 All 438 (439) : 33 Cri L Jour 
804 * (Vol 12) 1925 Mad 1280 (1281) : 26 Cri L Jour 
1596. (Object will be lost if cross-examination only is 
allowed.) (Vol 5) 1918 Low Bur 63 (63) : 19 Cri L 
Jour 321 : 9 Low Bur Rul 92. (Do.) * (Vol 13) 1926 
Sind 158 (159) : 20 Sind L R 50 : 27 Cri L Jour 382 
(DB). 

[6] Re-suramoned witnesses allowed to be cross- 
examined only — The trial is vitiated — Acquiescence of 
accused will not estop him from raising the plea of 
illegality subsequently. (Vol 25) 1938 Nag 493 (495) : 
40 Cri L Jour 73 © ( r 07) 6 Cri L Jour 431 (482) (DB). 
(Prosecution declining to re-examine — Accused cross- 
examining — It cannot be said that accused was not 
prejudiced.) 

[See however (Vol 25) 1938 Oudh 212 (213) : 39 Cri 
L Jour 854 : 14 Luck 17*2. (Evidence of witness who 
was only cross-examined discarded in arriving at con- 
clusion — Trial not vitiated.)] 

[7] Witnesses further cross-examined by the Magis- 
trate himself — Non-compliance with the demand to 
have witnesses re- summoned — Held no prejudice caused. 
(Vol 25) 1938 Mad 724 (725) : 39 Cri L Jour 932. 

[8] Merely reading depositions to the witnesses 
is not re- hearing them. (Vol 7) 1920 Lah 344 (344) : 
22 Cri L Jour 119 * (Vol 5) 1918 Low Bur 63 (63) : 19 
Cri L Jour 321 : 9 Low Bur Rul 92. 

[9] Merely exhibiting the depositions of witnesses is 
not re-hearing them. (Vol 10) 1923 Mad 32 (33) : 46 
Mad 117 : 23 Cri L Jour 748 (DB). 

[10] Superior Court directing enquiry by Magistrate 
other than who originally heard the case — Direction 
that the case should be proceeded with from a ' particu- 
lar stage should not be given. (*0l) 28 Cal 594 (597) 
(DB). 

[11] Where a direction to start the enquiry from a 
particular stage was made, and it wap found that the 
original Magistrate had been transferred, the directions 
do not apply to his successor. (’98) 25 Cal 863 (864) 
(DB). 

[12] The operation of 8. 350 cannot be checked by 
any restrictions in the order of transfer. (Vol 17) 1930 
Mad 983 (984) : 32 Cri L Jour 226. 

[13] The right of the Magistrate under sub-s. (1) to 
re-commence the proceedings applies also to cases where 
the stage of trial has not been reached. (V ol 23) 1936 
Nag 220 (221) : 38 Cri L Jour 15 : I L R (1937) Nag 
135. 

[14] When a de novo trial is held the prosecution is 
not bound to examine all the witnesses who were exa- 
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mined at the original trial. (Vol 25) 193S Oudh 212 
(212) : 39 Cri L Jour 854 : 14 Luck 172. 

[See however (Vol 22) 3935 Mad 313 (319) : 36 Cri 
L Jour 1265.] 

13. From what stage inquiry may be re-com- 
menced. — [1] Succeeding Magistrate electing to con- 
duct a de novo trial cannot summarily dismiss the 
complaint under S. 203. (’94) 7 C P L R Cr 36 (37). 

[2] The succeeding Magistrate cannot .refer the 
matter to the police under S. 202. The inquiry which 
he can re-eommence is the inquiry as defined in S. 4. 
(’86) 9 Mad 282 (282) (DB). 

[BJ A Magistrate who re-commences an inquiry or 
trial does not thereby modify its nature or the stage at 
which it has arrived. (Vol 2) 1915 Mad 28 (24) : 15 Cri 
L Jour 678 : 38 Mad 585 (DB) * (Vol 34) 1947 Mad 
245 (246) : 48 Cri L Jour 97 » (Vol 22) 1985 All 834 
(836) : 36 Cri L Jour 912 88 (Vol 20) 1933 Oudh 86 
(88) : 8 Luck 286 : 34 Cri L Jour 124. 

[See however (Vol 25) 1938 Oudh 247 (248) : 39 Cri 
L Jour 849. (Magistrate framing new charge — Accused 
cannot have any grievance.)] 

[But see (’03) 1903 Pun Re No. 14 Cr, p. 35 (38, 39) 
(DB) * (Vol 23) 1936 Nag 153 (156) : I L R (1936) Nag 
92 : 37 Cri L Jour 983 * (’94) 7 C P L R Cr 36 (38) « 
(Vol 20) 1933 Pesh 78 (79) : 35 Cri L Jour 170 (DB) * 
( 4 03-04) 2 Low Bur Rui 17 (18) * (Vol 5) 1918 Low 
Bur 63 (63) : 9 Low Bur Rul 92 : 19 Cri L Jour 321 

* (Vol 21) 1934 Mad 475 (475) : 57 Mad 1019 : 35 Cri 
L Jour 363 * (Vol 24) 1937 Bom 55 (56).: 38 Cri L 
Jour 250 : I L R (1937) Bom 211 (DB). (Warrant case.)] 

[4] Number of accused persons proceeded against — 
Some discharged — Proceedings transferred to the file 
of Another Magistrate afterwards — Order of discharge 
thereby not cancelled. (’99) 1 Bom L R 782 (783) (DB). 

14. Case coming again before original Magis- 
trate. — [1] Succeeding Magistrate starting trial afresh 
— Gase once again coining be l ore the original Magis^ 
irate — He cannot take it up at the point where he left. 
(Vol 14) 1927 Mad 81 (82) ; 28 Cri L Jour 23 *{Vol 28) 
1936 Nag 220 (221) : 38 Cri L Jour 15 : ILR (1937) 
Nag 135 * (Vol 6) 1919 Pat 311 (311) : 20 Cri L Jour 
820 (DB) « (Vol 6) 1919 Pat 578 (580) : 20 Cri L Jour 
638 * (Vol 21) 1934 Mad 475 (475) ; 57 Mad 1019 : 35 
Cri L Jour 1363. 

' [See however (’37) 1937 Mad W N 1245 (1247).] 
r [2] Where the second Magistrate has not ordered a 
new trial, the original Magistrate to whom the case 
comes back is not bound to grant a de novo trial. (Vol 
25) ,1988 All 536 (537) : 39 Cri L Jour 978 : ILR 
(1938) All 794. 

■ ISee.atso (Vol 28) 1941 Lah 322(324):4S Cr L J 165.] 

15. Transfer of a case from a Bench of Magis- 
trates to a Magistrate, — [1] Difference of opinion 
between an even ntimber of Honorary Magistrates— 
Case referred back to Sub-Divisional Officer under R. 6 
framed by the Bengal Government under this Code — 
Held,- the Sab-divisional Officer could take up the case 
from the stage at which it was transferred. (Vol 5) 1918 

* Cal 304 (305) : 1,9 t CW. L Jpqr 912 (DB). , 

•A £2Q ‘0%&e partly . trifidjsummarfiy by a bench of first 
4 " to second 1 class. Magistrate 


having no summary powers — Held , he should start de 
novo trial. (Vol 19) 1932 Mad 505 (507) ; 55 Mad 79 • 

33 Cri L .Tour 653. 

16. Proviso (b) — Prejudice to the accused. — 

[1] A judgment by a Magistrate upon evidence not 
wholly recorded by himself is liable to be set aside 
without an appeal where the accused is actually pre- 
judiced thereby. (M2) IB Cri L Jour 218 (220) : 39 Cal 
781 (DB)*(Vol 5) 1918 All 56 (59, 60) : 41 All 116 : 19 
Cri L Jour 1004. (Failure of accused to object is irre- 
levant.) *P(Vol 4) 1917 TIpp Bur 11 (12) : 17 Cri L Jour 
401 : 2 Upp Bur Rul 108 * (1900-02) 1 Low Bur Rul 
238 (240) (DB) * (’92) 14 AH 346 (347) « (’84) 1884 
Pun Re No. 6 Cr, p. 7 (8) (DB). (Where there was no 
prejudice High Court refused to interfere.) (*05) 9 Cal 
W N eclxxxv (cclxxxvi) (DB). (Do.) 

[2] Case of defamation — Held , that the Magistrate 
who decided the case on the evidence recorded by his 
predecessor could not adequately do so without examin- 
ing the complainant himself. (’09) 10 Cri L Jour 492 
(493) (DB) (Cal). 

[3] Under S. 350 District Magistrate is empowered 
by the Code to set aside the convictions recorded by 
first class Magistrate. (’84) 9 Bom 100 (103) (DB). 

17. Sub -section (2). — The provisions of the sec- 
tion are inapplicable to proceedings stayed under 
S. 346. (’04) 1 Cri L Jour 1056 (1057) : 17 C P L R Cr 
159. 

[2] Magistrate to whom a case is sent under S. 346 
must hear it de novo and cannot act on evidence 
already recorded by the Magistrate transferring the 
case. (Vol 25) 1938 Cal 415 (416) : 39 Cri L Jour 606 
(DB). 

[S] The discretion of the superior Magistrate under 
S. 349 is uncontrolled by the proviso to S. 350. (Vol 25) 
1938 Cal 415 (416) : 39 Cri L Jour 606 (DB) * (Vol 13> 
1926 Sind 48 (48) : 18 Sind L R 216 : 26 Cri L Jour 
1363 (DB). 

18. Sub-section (3) — Transfer of cases. — [1] 
The Magistrate to whom the case was transferred could 
re-summon witness in exercise of the discretion vested 
in him under sub-s, (1). (Vol 17) 1930 Mad 983 (984) : 
32 Cri L Jour 226. 

[2] This section is applicable to a case where it has 
been sent frbm one Magistrate to another for retrial, 
even if only from a particular point and as a result of 
the order of the Sessions Court. (Vol 28) 1941 Sind 144 
(145, 146) : I L R (1941) Ear 167 : 42 Cri L Jour 887 
(DB). 

[3] It is desirable that the second Magistrate to 
whom the case is transferred commences the hearing 
de novo . (Vol 6) 1919 Low Bur 50 (51) : 20 Cri L Jour 
496. 

Section 350A — Note 1 

[1] Three Magistrates .present at starting of case —r 
Quorum of two present ' throughout and judgment 
signed by those two Magistrates— Trial held legal. (Vol 
20) 1933 All 355 (355) s 34 Cri L Jour 701 : 55 All 459 
*(Vol 19) 1932 Nag 95 (96): 28 Nag L R 190: 38 Cri L 
Jour 559 (Vol 21) 19$4 All 144 (146) : 56 All 599 : 
36 Cri L Jour 38 (DB). • 

[But see (Vol 19) 19&2 All 127 ,(W) ‘i 33 Cri, L Jour 
; 200.3 ■■ ■ • " ’ 1 ■ 1 
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351. (1) Any person attending a Criminal Court, although not under arrest or upon a 
Tjjtcnnon of offenders summons, may be detained by such Court for the purpose of inquiry into 

attending Court. or trial of any offence of which such Court can take cognizance and 

which, from the evidence, may appear to have been committed, and may be proceeded against as 
though he had been arrested or summoned. 

(';?/ When the detention takes place in the course of an inquiry under chapter XVIII or after 
a trial has been begun the proceedings in respect of such person shall be commenced afresh, and 
the witnesses re- heard. 

[1882 — S. 351 ; 1872 — S. 104 ; 1861 — S. 208.] 

352. The place in which any Criminal Court is held for the purpose of inquiring into or 
Courts to be open. trying any offence shall be deemed an open Court, to which the public generally 

may have access, so far as the same can conveniently contain them. 

Provided that t ha presiding Judge or Magistrate may, if he thinks fit, order at any stage of 
any inquiry into, or trial of, any particular case, that the public generally, or any particular 
person, shall not have access to, or be or remain in, the room or building used by the Court. 

[1882 — S. 352 ; 1872 — S. 187 ; 1S61 — 3. 279.] 


Section 350A — Note 1 ( contd .) 

[2] Bench consisting of number of Magistrates and 
less than quorum fixed, is not duly constituted Bench. 
(Vol 13) 1926 Sind 192 (192) : 20 Sind L R 134: 27 Cri 
Jj Jour 542 (DB)*(’92) 16 Mad 410 (414) (DB)*(Vol 6) 
1919 Mad 274 (274) : 20 Cri L Jour 823. 

[3] Evidence recorded by not duly constituted Bench 
Is not recorded by Court. (Vol 13) 1926 Sind 192 (192): 

20 Sind L R 134 : 27 Cri L Jour 542 (DB). 

[4] Rules requiring that trial must be completed by 
some Magistrates by whom it was begun — Trial conti- 
nued and finished by two of three Magistrates consti-' 
luting Bench — Trial held void. (Vol 7) 1920 Bom 300 
(301) ; 21 Cri L Jour 369 : 44 Bom 400 (DB). 

[5] Some of Magistrates constituting Bench who pass 
judgment or order not present throughout proceedings — 
Judgment or order is invalid. (Vol 21) 1934 Oudh 85 
(86) : 35 Cri L Jour 417 * (Vol 19) 1932 All 191 (192): 
54 All 413 : 33 Cri L Jour 885 * (Vol 19) 1932 All 127 
(127) : 33 Cri L Jour 2 00* (Vol 13)' 1926 Lah 304 (304): 
27 Cri L Jour 463 : 7 Lah 122 * (Vol 19) 1932 Nag 95 
(96) : 28 Nag L R 190 : 33 Cri L Jour 559 * (Vol 15) 
1928 Oudh 212 (214) : 29 Cri L Jour 310. 

[See also (Vol 7) 1920 Bom 300 (301) : 44 Bom 400 : 

21 Cri L Jour 369 (DB).] 

[But see (Vol 21) 1934 All 144 (147): 56 All 599: 36 
Cri L Jour 38 (DB) * (Vol 22) 1935 All 814 (815) : 36 
Cri L Jour 907 * (Vol 80) 1943 All 20 (20) : I L R 
(1943) All 23 : 44 Cri L Jour 203.] 

Section 351 — Note 1 

[1] Person who appears to have committed offence 
must be present in Court. (Vol 39) 1942 Sind 161 (162): 
ILR (1942) Kar 323 : 44 Cri L Jour 137 (DB) * (’ll) 
12 Cri L Jour 92 (92) : 5 Sind L R 1 (DB). 

[2] Code does not state that Magistrate ' must at 
any stage of trial stop proceedings and arrest any 
person againet whom he thinks there is chance of 
getting conviction, and start original trial de novo*. 
(Vol 12) 1925 Rang 122 (126) : 3 Rang 11 : 26 Cri L 
Jour 492. , 

[3] To order fresh enquiry against discharged co- 
accused after examining and" cross-examining him is 
contrary to Justice. (Vol 12) 1925 Gal 104 (104) : 25 
Cri L Jour, 311 (DB), ; 

f4l Court of Sessions is not "Criminal Court” within 


the meaning of this section and by virtue of S. 193, Court 
of Sessions cannot commence proceedings against per- 
son unless be has been duly committed to sessions. 
(Vol 29) 1942 Sind 161 (162) : I L It (1942) Kar 323 : 
44 Cri L Jour 137 (DB). 

Section 352 — Note 1 

[1] Courts held in remote parts of Province — No 
members of public available to attend — Courts must 
be open to any who may present themselves for 
admission. (Vol 23) 1936 P C 246 (250) : 1936 A C 177 
(PC). 

[See also (Vol 30) 1943 Lah 14 (18) : X L R (1943) 
Lah 791 : 44 Cri L Jour 181.] 

[2] Trial in jail is not illegal when there is nothing 
to show that admission was refused to anyone who 
desired it. (Vol 4) 1917 Lah 311 (312) : 18 Cri L Jour 
852. 

[3] Magistrate deciding to bold trial in jail premises 
should pas3 formal order directing that trial should be 
held there — Absence of such order is irregularity. 
(Vol 27) 1940 Rang 72 (73) : 41 Cri L Jour 497 : 1940 
Rang L R 122. 

[4] Accused objecting to presence of police officer — 
Reasonableness of his fear is guiding factor and not 
convenience of prosecution. (Vol 12) 1925 Nag'296 (296): 
26 Cri L Jour 1130. 

[5] To hold Court in private house, in spite of pro- 

tests from accused and where he cannot get his pleader 
to attend or oall his witnesses, is material irregularity. 
(Vol 5) 1918 Pat 197 (199) : 3 Pat L Jour 147 : 19 
Cri £j Jour 249 (DB). - 

[6] Case tried ’ in Magistrate’s private room instead 
of in Court room without any objection by parties — 
The trial is not illegal. (’06) 3 Cri L Jour 433 (435, 
436) (Low Bur). 

f7] Accused entered private room of Judge, wherein 
tpial was proceeding, and when asked to leave it, 
disobeyed order — Acoused could not be convicted under 
S. 488 of Penal Code. (Vol 10) 1923 Rang 145 (145, 
146) : 25 Cri L Jour 653. 

[8] Presiding Judge or Magistrate conducting trial 
in camera in exercise of his discretion and no objection 
raised to .such ‘procedure — Proceedings cannot be 
upset unless one of the parties can be shown to have 
been prejudiced. (Vol 23) 1936 Rang 471 (471) : 38 
Cri L Jour 48. 
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CHAPTER XXV, 

Of tee It dde op taking and recording Evidence in Inquiries and 

Trials. 

353. Except as otherwise expressly provided, all evidence taken under chapters xvnr, xx, 

Evidence to be taken in XXI, XXII and XXIII shall be taken in the presence of the accused, or, when 
presence of accused . bis personal attendance is dispensed with, in presence of his pleader. 

[1882 — S. 353 ; 1S72 — S. 191 ; 1S61 — S. 194.] 

Manner of recording 354. In inquiries and trials (other than summary trials) under this Code 

evidence outside presi- by or before a Magistrate (other than a Presidency Magistrate) or Sessions 
dency- towns. Judge, the evidence of the witnesses shall be recorded in the following manner. 

IT8S2 — s. 354 ; 1872 — S. 332.] 

Record in summons- 355. ( l) In summons-cases tried before a Magistrate other than a 

cases and in finals of Presidency Magistrate, and in cases of the offences mentioned in sub-sec- 
°and second class Magis- tioD ( l) °* sec ^ on 260, clauses (b) to (m), both inclusive, when tried by a 
t rates . Magistrate of the first or second class and in all proceedings under section 51 1 

(if not in the course of a trial), the Magistrate shall make a memorandum of the substance of the 
evidence of each witness as the examination of the witness proceeds. 


(2) Such memorandum shall be written and 

shall form part of the record. 

Section 353 — Note 1 

[1] Sections 32 and 33 of Evidence Act and Extra- 
dition Act 1870 are express provisions contemplated by 
this section. 

[2] Words “all evidence” will include evidence for 
defence as well as evidence for prosecution. (T3) 14 
Cri L Jour 287 (288) : 193 2 Upp Due Rul 152. 

[3] Name, parentage, age, residence and profession 
given in beading of deposition do not form part of 
deposition. (’04) 26 All 108 (118) : 31 Ind App 38 
(P C). 

[But see (Vol 15) 1928 Pat 420 (424) : 7 Pat 361 : 

29 Cri L Jour 804 (DU).] 

[4] It is not sufficient under this section to read out 
to witness his previous deposition in former case and ask 
him if statements made therein are true. (’06) 4 Cri L 
Jour 89 (91, 92) (DB) (Bom) * (’95) 1895 Rat 792 
(793) (DB) * (Vol 10) 1923 Cal 196 (197) : 50 Cal 223 : 

24 Cri L Jour 198 ’(DB)* (Vol 13) 1926 Lah 878 (379) : 

27 Cri L Jour 555 * (Vol 20) 1933 Lah 281 (232) : 
■34 Cri L Jour 637 * (’99) 22 Mad 455 (456) : 1 Weir 
739 (DB) * (’99) 2 Weir 360 (361) (DB) (Mad) * (Vol -4) 
1917 Low Bur 112 (113) : 17 Cri L Jour 512 * (Vol 15) 
1928 Rang 284 (285) : 30 Cri L Jour 736. 

[5] It is not sufficient to read out to accused depo- 
sition of complainant taken in absence of accused, 
(’ll) 12 Cri L Jour 585 (587) : 86 Mad 457 (SB). 

[6] Merely recording statement that what witness 
has to say is contained in document which is filed as 
■exhibit is not enough. (Vol 15) 1928 Lah 69 (69) : 

28 .Cri L Jour 969 (DB) * (Vol 12) 1925 Lah 19 (20) : 

5 Lah 396 : 27 Cri L Jour 170 (DB). 

{See also (Vol 10) 1923 Mad 32 (33) : 46 Mad 117 : 
23 Cri L Jour 748 (DB).] 

■ [7] Contravention of provisions of this section is not 
a mere error, omission or irregularity and cannot be 
cured by S. 537. (Vol 28) 1941 Oudh 20 (21) : 16 
Luck 353 : 41 Cri L Jour 816 * (Vol 15) 1928 Pat 143 
(143, 144) : 6 Pat 691 : 29 Cri L Jour 260 (DB) * 
r(T2) 14 Cri L Jour 287 (288) : 1912 Upp Bur Rul 152* 
(’06) 8 All L Jour 43w (43%) * (’01) 5 Cal W N 110 
(113), (DB) * (’93) 20 Cal 857 (866) (DB) * (Vol 12) 
1925 Nag 457 (458) : 26 Cri L Jour 1289 * (Vol 21) 
1934 Mad 691 (692) : 58 Mad 285 ; 36 Cri L Jour 319* 
C7ol 22) 1935 Oudh 488 (489) : 11 Luck 343 ; 36 Cri L 
Jour 1198. 

1 ■ £83 In cross-cases and , cases which are intimately 


signed by the Magistrate with his own hand, and 


connected with each other. Court cannot consider evi- 
dence given in one case for purpose of reaching its 
conclusions in other — But they should ' be tried sepa- 
rately and determined on evidence recorded in each. 
(Vol 28) 1941 Oudh 20 (21) : 16 Luck 353 : 41 Cri L 
•Tour 816 * (Vol 20) 1933 Mad 367 (369) : 56 Mad 159 : 

34 Cri L Jour 175 (FB) * (Vol 27) 1940 Lah 466 (467)': 

I L B (1941) Lah. 66 : 42 Cri L Jour 151 (DB) * 
(Vol 25) 1938 Oudh 249 (249) : 39 Cri L Jour 929 * 
(Vol 24) 1937 Bang 100 (100): 38 Cri L Jour 641 (DB)* 
(Voi 15) 1928 All 593 (593) : 50 All 457 : 30 Cri L Jour 
337 (DB) * (Vol 11) 1924 Cal 813 (814) : 25 Cri L Jour 
941 (DB) * (Vol 15) 1928 Lah 380 (381) : 29 Cri L 
Jour 282 (D B) * (Vol 7) 1920 Low Bur 90 (90) : 22 
Cri L Jour 707 * (Vol 3) 1916 Cal 912 (913) : 17 
Cri L Jour 439 (DB) * (Vol 2) 1915 Bom 14 (15) : 16 
Cri L Jour 538 (DB). 

ISee (Vol 8) 1921 Low Bur 51 (55) : 11 Low Bur Bui 
73 : 23 Cri L Jour 49.] 

[But see (Vol 25) 1938 Oudh 253 (255, 256) : 40 
Cri L Jour 1.] 

[9] More than one similar cases consolidated and 
evidence recorded in one and used in other with con- 
sent of accused — No contravention of this section but 
only contravention of rule as to direct evidence which 
is ourable under S. 537. (Vol 13) 1926 Bom 231 (232) : 
50 Bom 174 : 27 Cri L Jour 1335 (D B) * (Vol 17) 
1930 Mad 505 (506): 53 Mad 775: 31 Cri L Jour 1191 
(DB) * (Vol 15) 1928 All 593 (593, 595) : 50 All 457 ; 
30 Cri L Jour 337 (DB). 

Section 354 — Note 1 

[1] Words “in the fojlowing manner” refer to 
manner as provided in Ss; 355 to 361. (Vol 13) 1926 
Pat 58 (59) : 26 Cri L Jout 1475. 

Section 355 — Note 1 

[1] In summary trials no evidence need be recorded 
by Magistrate. (Vol 27) 1940 Pat 272 (274) •' 41 Cri L 
.Tour 283. (Section 263 must be read as exception to 
general provision contained in S. 355 (1).) *(Vol 22) 1935 
Bang 106 (107) : 13 Bang 225 : 36 Cri.L Jour 892 
(DB) * (Vol 21) 1934 Bom 157 (158) : 58 Bom 298 : 

35 Cri L Jour 841 (DB). 

[2] This and following sections do not apply to 
summary trials. (Vol 27) 1940 Pat 272 (274) : 41 Cri 
L Jour 283 * (Vol 23) 1936 All 3i9 (319) : 87 Cri L 
Jour 710 *.(’05) 2 Cri L Jour 375 (376) : 3 Low Bur 



[ ss. 355-356 J 


[THE CODE OF] CRIMINAL PROCEDURE, 1S9S 


2947 


>3) If the Magistrate is prevented from making a memorandum as above required, he shall 
record the reason of his inability to do so, and shall cause such memorandum to be made in writing 
from his dictation in open Court, and shall sign the same, and such memorandum shall form pari 
of the record. 

[1882 — S. 355 ; 1872 — S. 333 ; 1861 — S. 267.] 

356. (1) & In all other trials before-Courts of Session and Magistrates (other than Pesidency 
Becord in other cases Magistrates), and in all inquiries under Chapters XII and XVIII, the evi- 
•jutside p residency-towns, dene e of each witness shall be taken down in writing in the language of 
the Court by the Magistrate or Sessions Judge, or in his presence and hearing and under his per- 
sonal direction and superintendence and shall be signed by the Magistrate or Sessions Judge. 

(2) When the evidence of such witness is given in English, the Magistrate or Sessions Judge 
Evidence given in may take it down in that language with his own hand, and, unless the accused 

English . is familiar with English, or the language of the Court is English, an authenticated 

translation of such evidence in the language of the Court shall form part of the record. 

h i(2A 1 "When the evidence of such witness is given in any other language, not being English 
than the language of the Court, the Magistrate or Sessions Judge may take it down in that language 
with his own hand, or cause it to be taken down in that language in his presence and hearing and 
under his personal direction and superintendence, and an authenticated translation of such evidence 
in the language of the Court or in English shall form part of the record ] 

(3) & In cases in which the evidence is not taken down in writing by the Magistrate or Sessions 
Memorandum when evi- Judge, he shall, as the examination of each witness proceeds, make a me 

dence not taken down by morandum of the substance of what such witness deposes ; and such me 
the Magistrate or Judge morandum shall be written and signed by the Magistrate or Session 
himself . Judge with his own hand, and shall form part of the record. 

(4) If the Magistrate or Sessions Judge is prevented from making a memorandum as abov 
required, he shall record the reason of his inability to make it. 

[1882 — S. 356 ; 1872 — S. 334 ; 1861 — S. 195.] 

[a] As to the record of evidence in a proceeding before the Special Tribunal constituted under the Criminal Lav 

Amendment Ordinance, 1943 (No. 29 of 1943), see second proviso to S. 6 of that Ordinance. 

[b] Inserted by the Code of Criminal Procedure (Amendment) Act, 1923 {18 [XVIII] of 1923), S. 96. 


Section 355 —Note 1 (contd.) 

Bui 3 £ (Vol 14) 1927 Bom 426 (427, 428) : 28 Cri L 
Jour 537 (DB) 4 (Vol 14) 1927 All 124 (124, 125) : 49 
All 261 : 28 Cri L Jour 97 (DB). 

[But see (Vol 9) 1922 Pat 5 (7) : 23 Cri L Jour 114. 
(Submitted not correct).] 

[3] If Magistrate makes memorandum of substance 
of evidence of each witness in summary trials, notes 
do not form part of record. (Vol 14) 1927 All 124 
<124) : 49 All 261 : 28 Cri L Jour 97 (DB). 

[4] If Magistrate does not try offences under provi- 
sions of S. 260 but tries them in ordinary course, he 
is required under this section to make memorandum 
of evidence. (Vol 23) 1936 All 319 (319) : 37 Cri L 
Jour 710. 

[5] Memorandum, if taken, would form part of 
record and cannot be destroyed by Magistrate. (Vol 8) 
1921 Cal 165 (165, 166) : 48 Cal 280 : 22 Cri L Jour 
462 (DB). (Section 263 must be read 'With S, k 355.) 

[6] Offence of theft under Ss. 379, 380 and 381, 
Penal Code, is one falling under S. 260, Cl. (d), and 
when tried regularly, is governed by this section. (Vol 
23) 1936 Ail 319 (319) : 37 Cri L Jour 710 £ (Vol 10) 
1923 All 432 (433). 

[7] Memorandum of substance of evidence should 
not be inadequate or vague. <’82) 5 All 224 (226). 

[8] Memorandum of substance of evidence must be 
full. (Vol 11) 192£ Cal 541(541): 24 Cri L J 688 (DB). 

[9] If Subordinate Magistrate, not authorized to 
take down evidence in English, records memorandum or 
substance of such evidence an English, there is nothing 
illegal in it. (*96) 19 Mad 269 (270) (DB). (Even if it 
is irregular, S/5S7 applies.) 


[10] Memorandum under this section need not be 
read over to witness. (Vol 10) 1923 Pat 157 (157) : 2( 
Cri L Jour 120 £ (>94) 2 Weir 433 (433) (Mad). 

[11] Failure of Magistrate merely to sign memoran 
dum cannot vitiate conviction. (Vol 27) 1940 Pat 27 
(274) : 41 Cri L Jour 283. ( (Vol 9) 1922 Pat 5 : 2 
Cri L Jour 114, Distinguished and (Vol 14) 1927 P < 
44: 54 Ind App 96: 5 Bang 53: 28 Cri L Jour 259 (PC 
relied, on.) 

[12] Magistrate cannot attend to other work durio 
hearing of case and plead that other work was reaso 
for his inability to comply with requirement unde 
sub-s. (3). (Vol 24) 1937 Oudh 126 (127) : 38 Cri ] 
Jour 150. 

SECTION 356 — SYNOPSIS. 

1. Scope. 

2. Proceedings for security for good behaviour. 

3. Record of evidence — Sub-section (1). 

4. Evidence of each witness shall be taken. 

5. “Shall be signed.'* 

6. Record of oath. 

7. Sub-section (2). 

8. Sub-section (3). 

9. Sub-section (4). 

1. Scope. — [1] This section provides the mar 
ner of recording evidence in all other cases than thos 
falling under S. 355 and enquiries under Chapter XI 
(Vol 19) 1932 Sind 145 (146) : 26 Sind L R 353 : 2 
Cri L Jour 216 (DB) £ (Vol 12) 1925 Cal 822 (826) 
52 Cal 721 : 26 Cri L Jour 1194 (FBV £ {Vol 12) 19i 
Oudh 286 (286) : 26 CriL Jour 70 £(Vol 15) 19280uc 
112 (112) : 29 Cri L Jour 70. 
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S57. ( 7 ' The a [Provincial Government] may direct that in any district or part of a district, 
Language nf re- or in proceedings before any Court of Session, or before any Magistrate or class 
cord of c: idence. of Magistrates the evidence of each witness shall, in the cases referred to in 
section 350, be taken down by the Sessions Judge or Magistrate with his own hand and in his 
mother- Longue, unless he is prevented by any sufficient reason from taking down the evidence 
of any witness, in which case he shall record the reason of his inability to do so and shall cause the 
evidence to be taken down in writing from his dictation in open Court. 

( 2 > The evidence so taken down shall he signed by the Sessions Judge or Magistrate, and 
shall form part of the record : 

Provided that the a [Provincial Government] may direct the Sessions Judge or Magistrate to 
take down the evidence in the English language or in the language of the Court although such 
language is not his mother-tongue. 

[1882 — S. 357; 1872— S. 335; 1861-8. 196.] 

[a] Substituted by A. 0. for “Local Government”. 


Section 356 — Note 1 (conid.) 

[2] This section applies only to cases to which the 
provisions of S. 355 do not apply. (Vol 23) 1936 All 319 
(319): 37 Cri L Jour 710. 

2. Proceedings for security for good behaviour. 
— [1] Evidence in inquires under S. 117, on an order 
for security for good behaviour, should be taken in the 
manner prescribed by this section. (Vol 12) 1925 Cal 
720 (721) : 52 Cal 632 : 26 Cri L Jour 1240 (DB). 

3. Record of evidence — Sub- section (1). — [1] 
Under this section the entire evidence must be record- 
ed fully. (Vol 9) 1922 Pat 40 (41): 23 Cri L Jour 218 , 
(DB). 

[2] An omission to record the evidence in the man- 
ner provided is a material irregularity sufficient to set 
aside the proceedings. (Vo 2) 1915 Cal 664 (665) : 16 
Cri L Jour 192 : 42 Cal 881 (DB) » (Vol 6) 1919 All 64 
(64) : 21 Cri L Jour 28. 

[3] Evidence of each witness must be taken down 
in writing. (’03) 6 Oudh Cas 73 (75), 

[Rut see (Vol 4) 1917 Pat 41 (41) : 19 Cri L Jour 
235.] 

[4] Procedural error not causing prejudice to the 
accused or failure of justice is curable under S. 587. 
(Vol 18) 1931 All 2 (3) : 32 Cri L Jour 368 * (Vol 18) 
1931 All 3 (6) : 53 All 172 : 32 Cri L Jour 372 * (Vol 
19) 1932 Sind 145 (146) : 26 Sind L R 353 : 34 Cri L 
Jour 216 (DB). 

[5] The vernacular record of evidence of a witness is 
more reliable than the memorandum which the Judge 
makes in English. (Vol 10) 1923 Lab 167 (168): 24 Cri 
L Jour 625. 

[6] Deposition in Court language destroyed— Convic- 
tion based on full and careful memorandum in English 
made by the Judge is not invalid. (’83) 1883 All W N 
226 (226). 

4. Evidence of each witness shall be taken. — 
[1] Taking down evidence means taking down the 
statement of a witness* in full as he deposes. (Vol 31) 
1944 Nag 320 (323) : I L B (1945) Nag 533 : 46 Cri L 
Jour 601. 

, [2] Medical witness — Statements not taken down 
- — Judge recording “in juries on accused fully detailed in 
medical certificate 1 1 — Held, the procedure was improper. 
(Vol 1$ 1,928 Lah 69 (69) : 28 Cri L Jour 969. 

' [3] , A mere record that a witness “deposes as the 
last, witness did 1 * or ,f corroborates” another witness is 
not tp&jhg of evidence as the examination proceeds. 
(1063$ 1 Bum BCR Or, 91 (92), „ (Deposes as the last 
[fitness.) * (‘64) 1864 SutfiW RXJap pr 18 (18). (Do.) 

; S»(l9QO-02) 1900-02* Low Bur Rifi 238 (241). (‘ ‘Corrobo- 

Low-Bur 

mmimijp q'-Y'%" 

vsjjjB pteMstoffig. , evidence 'jjfece-.nmal and! 


not at a stretch is highly irregular. (Vol 2) 1915 Cal 
558 (562) : 16 Cri L Jour 424 : 42 Cal 313 (DB) 
*(Vol 5) 1918 Cal 5S8 (590) : IS Cri L Jour 609 (DB) 
*{Vol 15) 1928 Lah 152 (153) : 29 Cri L Jour 200. 

[5] The deposition of a witness in the Sessions Court 
should not be based on the deposition as recorded by the 
committing Court (Vol 31) 1941 Nag 320 (323) : I L R 
(1945) Nag 533 : 46 Cri L Jour 601. 

5. “Shall be signed.” — [1] The object of signing 
the deposition by the Court is to ensure the accuracy of 
the record. (Vol 15) 1928 Lah 125 (127): 29 Cri L Jour 
212 *(*91) Oudh Sel Cas No. 192, p. 248 (249). 

[2] Where the Court is composed of more than one 
Judge, the presiding Judge should sign the deposition. 
(Vol 15) 1928 Lah 125 (127) : 29 Cri L Jour 212. 

[3] The depositions should be taken and attested in , 
the presence of the accused with some remarks in it to 
show that this was done. (’88) 10 All 174 (178) (DB). 

[4] A refusal by a deponent to a sign a deposition is 
not an offence under S. 180 of the Penal Code. (’71) 1 
Weir 112 (113) (Mad). 

6. Record of oath.— [1] In the absence of anything 
on record, the presumption is that the oath was duly 
admitted. (*14) 15 Cri L Jour 19 (20) : 35 A11.575. 

7. Sub-section (2), — [1] Provincial Government 
empowering Court of Sessions, UDder S. 357, to record 
evidence in English— S. 356 (2) does not apply. (Vol 30) 
1943 Cal 32 (35) : ILR (1942) 2 Cal 136: 44 Cri L Jour 
386 (DB). 

8. Sub-section (3). — [1] This sub-section applies 
to cases where evidence is not recorded in the Magis- 
trate’s own hand. (Vol 2) 1915 Cal 664 (665) : 16 Cri L 
Jour 192 : 42 Cal 381 (DB). 

[2] The provision of this sub-section cannot override 
that of sub-section (1). (Vol 2) 1915 Cal 664 (665) : 16 
Cri L Jour 192 : 42 Cal 381 (DB). 

[3J Memorandum in English not prepared during the 
examination of witness — Not signed by Judge — Irregu- 
- larity serious enough to quash conviction. (’91) 1891 All 
WN 145 (145, 146) (DB). 

[4] Evidence recorded in Court language — No memo- 
randum in English made — Irregularity is curable by 
& 537. (Vol 15) 1928 Oudh 112 (112): 29 Cri L Jour 70. 

9. Sub- section (4). — [1] Pressure of other work 
is not a valid reason for not making a memorandum of 
the substance of evidence. (Vol 24) 1937 Oudh 126 (127): 
38 Cri L Jour 150. 

Section 357 — Note 1 

[1] This section applies only to evidence taken under 
S> 856. (’96) 19 Mad 269 (270) (DB), 

[2] The authority conferred under this section is per- 
sonal to the particular officer and is in force only while 

, he is in the district in which it is conferred. (’69) 2 Weir 
434(434). .. G; "■ ;• j [ .* 
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358. In cases of the kind mentioned in section 355, the Magistrate may, if he thinks fit, 
Option to Magistrate take down the evidence of any witness in the manner provided in 
in cases under S. Soo. section 356, or, if within the local limits of the jurisdiction of such Magis- 
trate the a [Provincial Government] has made the order referred to in section 357, in the manner 
provided in the 3ame section. 

[18S2 — S. 358 ; 1872— S. 336 ; 1561— S. 268.] 

[a] Substituted by A. 0, for “Local iGovernment.” 

Mode of recording evidence 359. \V Evidence xaken under section 356 or section 357 shall 

under S . 356 or S. 357. not ordinarily be taken down in the form of question and answer, 

but in the form of a narrative, 

(2) The Magistrate or Sessions Judge, may, in his discretion, take down, or cause to be 
taken down, any particular question and answer, 

[1382 — S. 350 ; 1872— S. 338 ; 1861— S. 198.] 

Procedure in regard to 360. Hi As the evidence of each witness taken under section 356 or 

.inch evidence when com - section 357 is completed, it shall be read over to him in the presence of 
V leied - the accused, if in attendance, or of his pleader, if he appears by pleader, 

and shall, if necessary, be corrected. 

(2) If the witness denies the correctness of any part of the evidence when the same is read 
over to him, the Magistrate or Sessions Judge may, instead of correcting the evidence, make a 
memorandum thereon of the objection made to it by the witness, and shall add such remarks as he 
thinks necessary. 

( 3) If the evidence is taken down in a language different from that in which it has been 
given and the witness does not understand the language in which it is taken down, the evidence 
so taken down shall he interpreted to him in the language in which it was given, or in a language 
which he understands. 

[1882— S. 860 ; 1872— S. 339 ; 1861— S. 198.] 


Section 357 — Note 1 ( contd.) 

[3] Judge dictating evidence to a stenographer — The 
typed transcription and not the short-hand notes signed 
by the Judge and kept as part of record — Held , pro- 
cedure was irregular and vitiated the trial. (Vol 30) 1943 
Pesh 21 (22) : 44 Cri L Jour 329 (DB). 

Section 359 — Note 1 

[1] Recording a paraphrase of the evidence given by 
the witness is not compliance with law. (’05) 2 Cri L 
Jour 133 (142) (DB) (Low Bur) *(’98-1900) 1893-1900 Low 
Bur Bui 626 (627). 

[2] The evidence should be taken down exactly as 
spoken by the witness. (’71) 8 Beng R L App 21 (22) 
(DB)*(’S8) 1883 All W N 12 (12). 

[3] The Judge himself asking questions and recording 
the answers should do it in such a manner as to avoid 
anticipating or breaking the thread of his cross-examina- 
tion. (’05) 2 Cri L Jour 13B (143, 144) (DB) (Low Bur). 

[4] Recording of questions disallowed is entirely a 
matter for the discretion of the Magistrate. (Yol 27) 
1940 Lah 527 (528) : 42 Cri L Jour 284. 

[But see (Yol 7) 1920 Pat25 (28) : 21 Cr L J 321 (DB).] 
SECTION 360 — SYNOPSIS. 

1.. Scope and applicability. 

2. Shall be read over to the witness — Sub- 

section (1). 

3. In the presence of the accused or of his 

pleader. 

4. “As the evidence of each witness ... is com- 

pleted.” 

5. “And shall, if necessary, be corrected.” 

6. Shall be interpreted to the witness. 

7. Non-compliance with the section — Effect of. 

8. Revision. 

1* Scope and applicability: — [1] The object of 
reading over is, to obtain accurate record from the wit- 
ness and not to enable accused to suggest corrections. 
(Voi 14) 1927 £ C 44(47) ; 5 Rang 5S ; 54 Ind App 96: 
28 Cri L Jour 259 (PC). . . : 


2. Shall be read over to the witness — Sub- 
section (1). — [1] The Magistrate may not record that 
the deposition was read over to the witness in the pre- 
sence of the accused, though it is desirable to do so. 
(Yol 12) 1925 Pat 723 (725) : 26 Cri L Jour 927 # 
(Yol 14) 1927 Pat 100 (102) : 28 Cri L Jour 77. 

[2] This section is not mandatory and non-compli- 
ance with its provision is an irregularity curable under 
S. 537. (Yol 14) 1927 P C 44 (49) : 54 Ind App 96 : 28 
Cri L Jour 259 : 5 Rang 53 (PC). 

[3] Handing over the deposition to the witness to 
read is not sufficient compliance with the section. 
(Yol 14) 1927 P C 44(48) : 54 Ind App 96 : 5 Rang 53: 
28 Cri L Jour 259 (PC). 

[4] Deposition of a witness can be read over to him 
while other stages of the case are proceeding. (Yol 14) 
1927 P C 44 (48) : 54 Ind App 96 : 5 Rang 03 ; 28 
Cri L Jour 259 (PC). 

3. In the presence of the accused or of his 
pleader. — [1] Several accused in a case — Evidence of 
a witness read over in the presence of a pleader for one 
of the accused — Held, the statement is not inadmissible 
iu a case of perjury against such witness. (*09) 10 Cri L 
Jour 150 (154, 155) : 36 Cal 808 (DB). 

[2] Where the accused “appears by a pleader” a 
reading over of the evidence in the presence of such 
pleader is sufficient. (Yol 13) 1926 Cal 528 (528) : 27 
Cri L Jour 509 (DB) * (Vol 15) 1928 Cal 27 (32) : 29 
Cri L Jour 49 (SB). (The evidence need not be read 
within the hearing of the accused.) 

[B] The accused is not necessarily entitled to the 
opportunity of suggesting corrections. (Yol 14) 1927 
P C 44 (48) : 54 Ind App 96 : 5 Rang 53 : 28 Cri L 
Jour 259 (PC) * (Yol 14) 1927 Pat 100 (102) : 28 Cri L 
Jour 77 * (Vol 27) 1940 Nag 410 (413): 41 ‘Or li J 697. 
* [4] The provisions of this section apply to pro- 
ceedings under Chap. XII of the Code. (Yol 12) 1925 
Cal 822 (823, 831) ; 52 Cal 721 : 26 Cri L Jour 1194 
(FB) * (Yol 9) 1922 Pat 371 (371) ; 28 Cri L Jour 125. 
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Ini err, relation of 3 Si. (1) Whenever any evidence is given in a language not understood 

evidence to accused ly the accused, and he is present in person, it shall be interpreted to him in 
or }lis open Court in a language understood by him. 


/.*?; If he appears by pleader and the evidence is given in a language other than the language 
of the Court, and not understood by the pleader, it shall be interpreted to such pleader in that 
language* 

(of When documents are put in for the purpose of formal proof, it shall be in the discretion 
of the Court to interpret as much thereof as appears necessary, 

[1882 — S, 361 ; 1872— S. 840 ; 1861— S. 200.] 

362 . (1) In every case a [ tried by a Presidency Magistrate in which an appeal lies, such 
Record of evidence Magistrate] shall either take down the evidence of the witnesses with his 
in Presidency Magis- own hand, or cause it to be taken down in writing from his dictation in open 
trates' Courts . Court. All evidence so taken down shall be signed by the Magistrate and 

shall form part of the record. 

(2) Evidence so taken down shall ordinarily be recorded in the form of a narrative, but the 
Magistrate may, in his discretion, take down, or cause to be taken down, any particular question 
or answer. 


Section 360 (contd.) 

4. “As the evidence of each witness is 

completed.” — [1] The section is not complied with if 
the deposition is read over at the end of the day after 
all the witnesses are examined. (Vol 13) 1926 Cal 157 
(158) : 27 Cri L Jour 375 (DB) « (Vol 13) 1926 Cal 563 
(564) : 53 Cal 129 : 27 Cri L Jour 688 (DB) * (Vol 33) 
1946 Nag 321 (327) : I L B (1946) Nag 946 : 47 Cr L J 
918 (DB). (Reading or interpreting.) 

[2] Magistrate, asking all the witnesses examined to 
he in a room, read over the deposition to them — Held, 
the procedure was illegal. (Vol 12) 1925 Mad 1206 
(1206) : 49 Mad 71 : 26 Cri L Jour 1587. 

[3] The deposition must be read over after it is com- 
pleted. (’21) 22 Cri L Jour 669 (671) (Lah). 

[4] Evidence read over to the witness some days 
after examination-in-ehief bat immediately after the 
cross-examination — Held, this section was complied 
with. (Vol 16) 1929 Cal 390 (391) : 31 Cri L Jour 373 
(DB) * (Vol 5) 1918 Pat 448 (450) : 19 Cri L Jour 169. 

[But see (Vol 13) 1926 Pat 58(60): 26 Cr L J 1475.] 

5. “And shall, if necessary, be corrected.” — 

[1] Before a deposition is closed, a witness should be 
given an opportunity of explaining and correcting any 
contradictions which it may contain. (Vol 3) 1916 Bom 
49 (51) : 18 Cri L Jour 480 (DB). 

6. Shall be interpreted to the witness. — [1] 
Reading of deposition to the witness in the language in 
which it is taken is not necessary— ‘Mere interpretation 
is sufficient. (Vol 15) 1928 Cal 27 (31): 29CriL J49(SB). 

[2] When the deposition is read over, it is to be 
interpreted to the witness in his own language. (Vol 14) 
1927 P C 44 (47, 48) : 54 Ind App 96 : 5 Rang 53 : 28 
Cri L Jour 259 (PC). 

7. Non-compliance with the section — Effect 
of, — [1] Non-compliance with the strict provisions of 
this section is, an irregularity curable by S. 537 in the 
absence of prejudice. (Vol 27) 1940 Nag 410 (413) : 41 
Cri L Jour 697. (Correctness of the evidence taken in 
non-compliance with the section, cannbt be presumed.) 
® (Vol 14) 1927 P C 44 (49) : 54 Ind App 96 : 5 Rang 
,5$ : ,28 Cri B Jour 259 (PC). 

[2] A failure to read over the evidence to the witness 
would not necessarily vitiate the trial , of. the accused. 
(Vol 12) 1925 Pat 414 (419) : 4 Pat 488 : 26 Cri L Jour 
an (DB) * (Vol 14) 1927 All 757 (758)': 28 Cri b Jour 
^596 * (Vol, 14) 192? All 764 (765) : 28' Cri L Jour 514 
; tBB) © (Vc»lll) l924M786 (78?) : 25 Cri L Jour 89. 
. % yituqss eannot be prosecuted) on , the t b^sis of 

«N^j^S»;jespeet ofwhichproeedure under thia section 


has not been followed. (Vol 33) 1946 Nag 38 (40) : I L R 
(1945) Nag 788 * (Vol 6) 1919 Mad 45 (47) : 42 Mad 
561 : 20 Cri L Jour 379 (DB) * (Vol 15) 1928 Lah 125 
(128) : 25 Cri L Jour 212 * (Vol 1) 1914 Cal 789 (790): 
42 Cal 240 : 15 Cri Zt Jour 483 (DB) * (Vol 15) 1923 
Cal 271 (271) (DB) * (»12) 13 Cri L Jour 569 (571) : 
(1912) lUppBur Rul 123 * (Vol 8) 192i Pat 149 (150): 
22 Cri L Jour 568 * (Vol 5) 1918 Low Bur 129 (130) : 
18 Cri L Jour 986. 

[But see (Vol 27) 1940 Nag 410 (413) •: 41 Cri L Jour 
697 * (Vol 8) 1921 Sind 151 (154) : 16 Sind L R 255 : 
26 Cri L Jour 657 £ (Vol 6) 1919 Low Bur 129 (130) : 
20 Cri L Jour 506 : 10 Low Bur Rul 16 £ (10) 11 
Cri L Jour 482 (482) : 34 Mad 141.] 

[3] Accuracy of deposition challenged — Relevant 
statement of a witness not read to him and omitted 
from record — Held , the conviction should be quashed. 
(Vol 13) 1926 Rang 78 (79): 3 Rang 612: 27 Cri L J 857. 

[4] Absence of a memorandum snb-joined to deposi- 
tion, and stating the fact of compliance does not itself 
prove non-compliance with the section. (Vol 12) 1925 
Pat 378 (380) : 4 Pat 231 : 26 Cri L Jour 932 (DB). 

8. Revision. — [1] The question whether a depo- 
sition was read over to the witness in accordance with 
this section is one of the fact and cannot be raised for 
the first time in revision before the High Court. (Vol 12) 
1925 Pat 414 (419, 421) : 4 Pat 488 : 2$ Cri L Jour 
811 (DB). 

'Section 361 — Note 1 

[1] Sub-sections (1) and (2) are not mutually exclu- 
sive and even where the accused appears by a pleader, 
it is necessary to interpret the evidence to the accused. 
The non-compliance with this requirement, is however, 
only an irregularity which can be cured under S. 537. 
(Vol 17) 1930 Mad 186 (186) : 31 Cri Ltfour 827. 

Section 362 — Note 1 

[1] This section does not apply to cases under S. 110. 
(’09) 10 Cri L Jour 122 (123) (D B) (Cal). (Evidence of 
deputation.). 

[2] Offence under Companies Act punishable with 

fine and imprisonment — Presidency Magistrate may 
try case summarily and apply procedure laid down by* 
S. 362, unless be imposes appealable sentence, (Vol 81) • 
1944 Bom 129 (130) : I L B (1944) Bom 382 : 45 Cri 
Jour 631 (P B). „ 

[3] In oases coming under % 262, sub-s. (1), it is the 
duty of,, the Magistrate to take note of all the material 
faotsj .whether they appear in the; examination-in-chief 
or in the course of cross-exammation. (Vol 6)1919 Cal. 
696 (700, 701) ; 46 Cal 411 ; 20 Cri b Jour 5?4 0 > B). . 
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h [t'2A) In every case referred to in sub-section (1) 3 the Magistrate shall make a memoran- 
dum of the substance of the examination of the accused* Such memorandum shall be signed by 
the Magistrate with his own hand, and shal form part of the record.] 

(3) Sentences b [ unless they are sentences of imprisonment ordered to run concurrently 3 
passed under section 35 on the same occasion shall, for the purposes of this section, be considered 
as one sentence. 

h [(4j In eases other than those specified in sub-section it shall not; be necessary for a 
Presidency Magistrate to record the evidence or frame a charge. ] 

[1882— S. 362 ; 1S72— Ss. 335, BBS ; 1801— Ss. 196, 198.] 

[a] Substituted by the Code o f Criminal Procedure (Amendment) Act, 1923 (15 ■. XVIII’ ol 1923}, S. 97, for “in 
which a Presidency Magistrate imposes a tine exceeding two hundred rupees or imprisonment for a term exceeding 
six months, he." Inserted , ibid. 

Objects and Reasons. 


Amendment made in "We are inclined to 

ngree with those critics who point out that the re-draft 
proposed by sab- clause (1) in sub-section (1) of Sec- 
tion 362 does not get rid of the difficulty that a Magis- 
trate has to make up his mind as to the sentence he 
will impose before he begins trying the case. We do not 
see how this difficulty can be got rid of ; but we think 
that the amendment proposed has the advantage of 
bringing the language of this Section into conformity 
with the language of Sections 263 and 264, and we 
would, therefore, retain this sub-clause. 

In order to meet difficulties that have arisen, we have 
introduced a sub-section laying down that Presidency 
Magistrates in cases subject to appeal, shall make a 
memorandum of the substance of the examination of 
the accused, and we have introduced a new Clause 
making a consequential amendment in sub-section (4) 
of Section 364. 


The non-official members, who constituted a majority 
in the Committee, expressed their dissatisfaction with 
the distinctions drawn in the Code between Presidency 
Magistrates and other Magistrates, and in particular 
with regard to this Clause would have liked to see Presi- 
dency Magistrates required, in warrant eases at ail 
events, to keep as full a record as any other Magistrate. 
But the Committee as a whole held that there was some 
force in the contention pot forward by numerous High 
Court Judges that no change should be made in the Code 
affecting to any extent the special powers of Presidency 
Magistates until a much fuller inquiry had been made 
into the question of their status, power and procedure. 
We desire to take this opportunity of placing on record 
our hope that it may be possible to appoint a small Com- 
mittee to undertake this investigation."— S. C. R, 
[XVIII] of 1923.] 


363. When a Sessions Judge or Magistrate has recorded the evidence of a witness, he shall 
Remarks respecting demeanour also record such remarks (if any) as he thinks material respecting 
of witness . the demeanour of such witness whilst under examination. 

[1882— S. 363; 1872— S. 341; 1861— S. 267.] 


Section 362 — Note 1 (ccmtd.) 

[4] Where the Magistrate finds that he has tried a 
case without recording the evidence and that a longer 
sentence than six months ought to be passed, his course 
is to record the evidence afresh. This happens general- 
ly in cases where after he has convicted the accused, 
he is informed for the first time that the accused is an 
old criminal with many previous convictions. In such 
cases, it has been held that though the prosecution 
should not inform the Magistrate about previous con- 
victions, they may indicate to the Magistrate that they 
think that the case is one in which it is desirable that the 
evidence should be recorded, so as to avoid recording of 
evidence afresh. (Vol 22) 1935 Bom 37 (38) : 36 Cri L 
Jour 527 (DB). 

[5] Under sub-s. (4), it is not necessary for a Presi- 
dency Magistrate to record the evidence. In one sense 
he has a discretion, because it is not illegal for him to 
record evidence if he likes to do so. But his right to 
refuse to record evidence is absolute and the High Court 
has no jurisdiction to require him to record evidence. 
(Vol 31) 1944 Bom 129 (130) : I L R (1944) Bom 382 : 
45 Cri L Jour 631 (F B)*(Vol 19) 1932 Bom 180 (181): 
56 Bom 200 : 33 Cri L Jour 404 (DB). 

[But see (Vol 12) 1925 Bom 147 (147) : 26 Cri L 
Jour 454 (DB)*(Vol 18) 1931 Both 142 (143) : 32 CriL 
Jour 276 (DB),] 

[6] Where a Presidency Magistrate recorded certain 
portions of the depositions of some of the witnesses 
which were of a more or less formal nature in the form 
of indirect narration as “P. W. 4 speaks to the identi- 
fication by P* W. l of some of the jewels” and “P. W. 8 
proves his signature to the search lists, ” it was held 


that the trial was not vitiated, as this mode of record- 
ing evidence occasioned no failure of justice. (Vol 5) 
1918 Mad 1197 (1198) : 18 Cri L Jour 336. 

[7] Where in recording the examination-in-chief of 
two witnesses the Magistrate merely recorded the words 
/‘Corroborates P. W. 1,” it was held that the Magis- 
trate failed to follow the directions given by this section 
so far as these witnesses were concerned and that the 
conviction coaid not be upheld. (Vol 26) 1939 Cal 623 
(624) : 41 Cri L Jour 40 (D B). 

[8] In non-appealable cases the only record- of the 
examination of the accused is what is filled up under 
cl. (f) of S. 370. Where the accused, both at the time 
he took the plea and when he was examined, denied 
that be committed the offence, the entry “denies” is 
sufficient. (Vol 16) 1929 Cal 406 (406) : 56 Cal 1067 : 
30 Cri L Jour 526. 

[9] In appealable cases where charges have to be 
framed under S. 254/ the Presidency Magistrates are 
bound to frame charges. (Vol 19) 1932 Cal 865 (865) : 
33 Cri L Jour 828 (D B). 

[10] Parties to criminal proceedings are entitled to 
get the copies of depositions taken by Presidency Magis- 
trates. Where on the dismissal of a complaint the com- 
plainant asked for copies of depositions, and they were 
refused, the High Court under S. 45, Specific Relief Act,, 
had those records sent for and kept with the Registrar 
so that the party might take copies of them. (*11) 11 
Ind Cas 499 (499) (Cal). (Party applying for certified 
copies of Presidency Magistrate’s notes.). 

Section 363 — Note 1 

[1] A mere record of the deposition of a witness in a 
language diSerent from that in which it was deposed 
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385, 1 > Whenever the accused is examined by any Magistrate, or by any Court other than 
Examination of accvscd a High Court established by Royal Charter a [or the Chief Court of 
hozr mew tied. Oudh] b [ v * *1 c [ :: cc [or the Chief Court of Sind], the 

whole of such examination, including every question put to him and every answer given by him 
shall be recorded in full, in the language in which he is examined, or, if that is not practicable, in 
the language of the Court or in English : and such record shall be shown or read to him, or, if he 
does not understand the language in which it is written, shall be interpreted to him in a language 
which he understands, and he shall be at liberty to explain or add to his answers. 


Section 363— Note 1 (contd.) 

and in a narrative form is but a very imperfect repre- 
sentation of what passes between a witness and a counsel 
more especially in cross-examination. (’74) 21 Suth WE 
Or 13 (14) (DB). 

[2] A mere record of deposition is the dead body of 
the evidence without its spirit which is supplied when 
given openly or orally to the ear and to the eye of those 
who receive it. This “spirit” consists in the manner in 
which the evidence is given or in the language of this 
section ‘‘demeanour... whilst under examination.” (’69) 3 
Beng L B App Cr 20 (22) (D B). 

[3] This demeanour.may be such as is not calculated 
to inspire confidence or it may be such as to lead to the 
inevitable conclusion that the witness is perjuring him- 
self. (Yol 15) 1928 Cal 769 (770) : 30 Cri L Jour 825 
(DB) © (Yol 17) 1930 Pat 58 (59). 

[4] When the credibility of a witness turns upon his 
manner and demeanour, or where the issue is simple 
and depends on the credit which attaches to one or the 
other of conflicting witnesses, or where the evidence is 
all oral and its cjfedibilty is a matter of opinion, the 
opinion of the Magistrate who heard and saw the wit- 
nesses cannot be lightly set aside and is generally taken 
as conclusive. (Yol 13) 1926 P G 29 (30, 31) : 4 Bang 
51S(PC)*(Vol 14) 1927 Bang 200 (200}*{Vol 4) 1917 All 
35 (39) : 39 All 426 (DB) * (Vol 2) 1915 PCI (2) : 39 
Bom 386 : 42 Ind App 110 (P C) # (Yol 1) 1914 Bah 
427 (431): 15 Cri L Jour 203 (D B) * (’04) 1 Cri L Jour 
781 (787) : 1904 Pun Re No. 7 Cr (D B). 

[5] The High Court was prepared to accept the evi- 
dence of a girl of six years who was the only eye-witness 
to the murder as the Sessions Judge stated that “her 
evidence was given without hesitation and without the 
slightest suggestion of tutoring or anything of that 
sort.” (Yol 8) 1921 Pat 109 (110, 111): 22 Cri L Jour 
417 : 6 Pat B Jour 147 (D B). 

[6] While the appellate Court should be guided by 
the remarks made by the Magistrates about the demea- 
nour of the witnesses, yet it is bound to, independently, 
consider the facts of the cases / (’98) 1898 Pun Be No. 6 
Cr p. 15 (18) (D B). 

[7] Where the opinion of the lower Court is based 
not so much on the demeanour of the witness as on the 
inherent improbabilities of the story deposed to, or the 
supposed discrepancies in the case as put forward by the 
party, the appellate Court is not very much bound by 
the opinion pf the trial Court. (Yol 13) 1926 P C 29 
(30) s 4 Bang 513 (P C)« (Vol 14) 1927 Bang 200 (200). 

[8] Unsatisfactory demeanour is not, always a sure 
indication of falsehood. It is dangerous to reject on the 
ground's, of unsatisfactory demeanour statements in 
themselves probable made under the sanction of an oath 
by witnesses of good reputation. (’09) 9 Cri B Jour 261 
(264),:l;SmdLR^0(DB). 

M Hood or satisfactory demeanour is not always a 
TeaL test df truth. A good demeanour on the part of ah 
accomplice cannot be sufficient corroboration of his 
evidence. (Vol/12) 1925 Oudh 1, (4) : 2,7 Oudh Cas 40 : 
25 Cri £ Jour 49; ■, ' ! ■ ■ r 

, v [10] iThe attestetiphof’ aMagiktrate that at the time 

atja& , .Magistrate was 


unable to proceed with his examination and that the 
witness could not answer more than two questions is 
prima facie proof of those facts and can be put before 
the jury. (’69) 12 Suth W B Cr 51 (51) (DB). 

[11] A Magistrate is not authorised under this section 
to record any remarks about the credibility or the 
substance of the deposition of the witness until the 
whole evidence has been taken, (Vol 15) 1928 Lah 975 
(978) : 10 Bah 778 : 80 Cri B Jour 129 © (’83) 2 Weir 
435 (486) (Mad). 

[12] Where a Magistrate, while recording the evi- 
dence of a witness, made a note not only as to his demea- 
nour, but also that he had not spoken the truth, it was 
held that there was sufficient ground for transfer of the 
case to some other Magistrate. (Vol 12) 1925 Cal 480 
(480) : 26 Cri L lour 852 (D B). 

SECTION 364 — SYNOPSIS. 

1. Scope and applicability. 

2. Record of examination should be full. 

3. Language of the record. 

4. “Shall be shown or read to him, or 

interpreted to him.” 

5. “To explain or add to his answers.” 

6. The record shall be signed. 

7. “Shall certify under his own hand.” 

8 Sub-section (3). 

9. Sub-section (4). 

1. Scope and applicability. — [1] This section 
prescribes the manner in which the examination of an 
accused person (under S. 342) is to be recorded. (’02) 4 
Bom L R 461 (462) (DB) © (1900) 1900 All W N 183 
(183) (DB). 

[2] Section does not apply where person examined is 
not accused person. (Vol 4) 1917 Mad 316 (317, 318) : 
17 Cri L Jour 195 : 39 Mad 977 (DB) © (’06) 3 Cri L 
Jour 138 (140) : 82 Cal 1085 (DB). 

[3] Accused not examined — Note made by Magis- 
trate that accused is unwilling to be examined and 
therefore not examined — Section has no application.’ 
(Yol 4) 1917 Sind 24 (24) ; 11 Sind LE52: 18 Cri L 
Jour 913 (DB). 

[4] Accused examined under S. 263 — Section does 
not apply. (’36) 37 Cri L Jour 1098 (1100) (Cal) © (Yol 
22) 1935 Sind 193 (193) : 36 Cri L Jour 1484 (DB). 

[5] Confession recorded under S. 164 is to be 
recorded in manner prescribed by this section. (Yol 
32) 1945 Bah 105 (108):.ILR (1945) Lah 290 : 
47 Cri L Jour 4 (PB) * (Yol 31) 1944 Sind 113 
(120) : 1 L B (1943) Ear 371 : 45 Cri L Jour 704 
(DB)©(Vol 27) 1940 Nag 186 (100) ; I LE (1940) Nag 
232 : 41 Cri L Jour 757 ©(Yol 4) 1917 Mad 316 (317), : 
17 Cri L Jour 195 : 39 Mad 977 (DB)©('83) 1883 All 
W N 243 (24S)*C87) 1887 Pun Re No. 52 Cr, p. 139 
(141) (DB). 

[6] Section does' not apply where no evidence has as 
yet been produced against the accused. (Vol 22) 1935 
Oudh 416 (420) : 36 Cri B Jour* 927. 

2. Recqrd of examination should be full. — ■ 
B® ^he whole examination of an accused person in- 
cluding evc»ry ques|ibn put to: him afld every answer. 
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(2) When the whole is made conformable to what he declares is the truth, the record shall 
be signed by the accused and the Magistrate or Judge of such Court, and such Magistrate or 
Judge shall certify under his own hand that the examination was taken in his presence and hearing 
and that the record contains a full and true account of the statement made by the accused. 

( 3 ) In case3 in which the examination of the accused is not recorded by the Magistrate or 

Judge himself, he shall be bound, d [ * * * *] as the examination proceeds, to make a 

memorandum thereof in the language of the Court, or in English, if he is sufficiently acquainted 
with the latter language ; and such memorandum shall be written and signed by the Magistrate or 
Judge with his own hand, and shall be annexed to the record. If the Magistrate or Judge is 
unable to make a memorandum a3 above required, he shall record the reason of such inability. 

ft h) Nothing in this section shall be deemed to apply to the examination of an accused 
person under section 265 °[or in the course oil a trial held by a Presidency Magistrate]. 

[1382— S. 361; 1372—8. 346; 1861— S. 205.] 

[&] Z':s?riea by the Oudh Courts (Supplementary) Act, 1925 (32 [XXXII] of 1925), S. 2 and Schedule, [b] 
The words “or the Chief Corut of the Punjab” were repealed by the Repealing and Amending Act, 1919 
[18 [XVIII] of 1919. [c] The words “or the Chief Court of Lower Burma” were repealed , ibid . L928 (11 
[XT of 1923), S. 3 and Sch. II. [cc] Inserted by the Sind Courts (Supplementary) Act, 1926 (34 [XXXIV] 
of LS26) which came into force on 15-4-1S40, see Sind Government Notification (Home Department, Political) 
No. 1499H 39 dated 28-3*1940.) [d] The words “unl83s he is a Presidency Magistrate” were repealed by 

the Code of Criminal Procedure (Second Amendment) Act, 1923 (37 [XXXVII] of 1923), S. 2. [e] 

Substituted , ibid . , for “or S. 362, sub-s. (2 A)” which had been inserted by the Code of Criminal Procedure 
(Amendment) Act, 1923 (18 [XVIII] of 1923), S. 98. 


Section 364 — Note 2 (contd.) 
given by him must be recorded in full. (Vol 18) 1931 
Oudh 166 (170) : 32 Cri L Jour 854 {DB)£(Vol 8) 1921 
v Pat 109 (113, 114) : 6 Pat L Jour 147 : 22 Cri L Jour 
417 (DB)£(Vol 2) 1915 Lah 16 (45) : 1915 Pun Re 
No. 17 Cr : 16 Cri L Jour 354 (DB) £ (’02) 4 Bom L R 
461 (462) (DB) £ (’69-70) 5 Mad HCEApp iv (iv) £ 
(Vol 9) 1922 Mad 40 (41) : 45 Mad 230 : 23 Cri L Jour 
£80 (DB)£(Vol 21)1934 Pat 651 (652) : 36 Cr L J 447. 

[2] As far as possible, the record should be made in 
the exact words used by him. (Vol 12) 1925 Cal 575 

. (576) : 52 Cal 403 : 26 Cri L Jour 761 (DB) £ (’75) 24 
Suth W R Cr 54 (55) (DB)£(*03) 5 Bom L R 999 (1000) 
(DB)£ (Vol 22) 1935 Cal 489 (490) : 62 Cal 1127 : 36 
Cri L Jour 1460 (DB). 

[3] The section does not except even irrelevant ques- 
tions from being taken down. The Magistrate or Court 
is responsible for putting such questions, but if they are 
put, they must be recorded as also the answers given. 
{’71) 15 Suth W R Cr L 3 (3) (DB). 

[4] Even where accused gives an answer, but says 
that it should not be taken down in his statement, the 
Magistrate should record it under this section, (Vol 19) 
1932 Bom 279 (282) ; 56 Bom 484 : 33 Cri L Jour 
£13 (DB). 

3. Language of the record [1] The examina- 

tion of an accused person should be taken down in the 
language in which the person is examined. (Vol 24)* 
1937 Oudh 425 (426) : 38 Cri L Jour l69£(Vol 12)1925 
Cal 575 (576) : 52 Cal 403 : 26 Cri L Jour 761 (DB)£ 
094) 21 Cal 642 (660) (DB) £ (*75) 24 Suth W R Or 54 
(55) (DB)£(*93) 1893 Bat 633 (633) (DB) £ (’72) 4 N W 

' PHCR16 (22). 

[See (Vol 28) 1936 Oudh 405 (407) ; 37 Cri L Jour 
"955 : 12 Luck 261 (DB).] 

[See also (Vol 27) 1940 Pat 163 (170) : 19 Pat 301 ; 
41 Cri L Jour 533 (DB).] 

[2] If the record of examination in the language in 
which a person is examined is not practicable, the" law 
directs that the statement or confession shall be recor- 
ded in the language of the- Court or in English. (’94) 21 
Cal 642 (659, 660) (DB) £ (’88) 15 Cal 595 (607, 608) 
i(EB)£(*91) 1891 All W N 55 (56). 

4. “Shall be shown or read to him, or 

, / interpreted to him.”— It is obligatory on the Court to 

*hpw or read the record' o£ the statements of an accused 


person to him or to have it interpreted to him if it is 
in a language not understood by him, so that he might 
be assured that his words have been correctly taken 
down and, if necessary, have it corrected. (Vol 24) 1937 
Oudh 425 (425, 426) : 33 Cri L Jour l69£(Vol 12) 1925 
Cal 575 (576) : 52 Cal 4Q3 : 26 Cri L Jour 761 (DB)£ 
(Vol 8) 1921 Pat 109 (113, 114) : 6 Pat L Jour 147 : 22 
Cri L Jour 417 (DB)£(Vol 10) 1923 Pat 13 (15, 16) : 24 
Cri L Jour 497 (DB). 

[2] Statement not read over to accused but his 
siguature taken— Magistrate giving accused another 
opportunity to make further statement —Trial held 
could not be impeached as being illegal. (’36) 87 Cri L 
Jour 1089 (1089) (Cal). 

5. “To explain or add to his answers,” — [1] Ac- 
cused is entitled to explain or add to his answers, so 
that the whole shall be made conformable to what the 
accused declares to be the truth.: (Vol 16) 1929 Lah 
382 (384) : 10 Lah 223 : 29 Cr L J 769 £ (Vol 8) 1921 
Pat 109 (113, 114) : 6 Pat L Jour 147 : 22 Cri L Jour 
417 (DB)£(Vol 12) 1925 Cal 575 (576) : 52 Cal 403: 26 
Cri L Jour 761 (DB)£(’02) 4 Bom L B 461 (462) (DB). 

[2] It is the statement as finally declared by him to 
be true that is to be accepted as representing his state- 
ment. (Vol 16) 1929 Lah 382 (384) : 10 Lah 223 : 29 
Cri L Jour 769. 

6. The record shall be signed. — [1] To take 
a signature in an adjoining room before a clerk, and 
not in the Magistrate’s immediate presence, is not a 
proper compliance with the provisions of the section. 
(’94) 1894 Bat 687 (687, 688) (DB). 

7. “Shall certify under his own hand.” — 
[1] The certificate need not be in the handwriting of 
the Magistrate or Judge. It is sufficient if it is under 
his hand only, i. e., sigaed by him. (1900) 1900 All. 
W N 203 (204)£(*67) 8 Suth W R Cr 55 (56) (DB). 

[2] When duly recorded, the certificate is sufficient 
prima facie proof of such examination and it is to be 
presumed that the proceedings were regular. (’71) 7 
Beng L R App 62 (64) (DB) £ (1864-66) 2 Bom H C B 
Cr 125 (125, 126) (DB)£(’69) 7 Beng L R 67 n (DB). 

8. Sub-section (3). — [1] The examination need 
not be taken down in the Magistrate’s own handwriting. 
It is enough if it is taken down in his presence and 
hearing. (’97) 21 Bom 495 (500)£(’73) 20 Suth W R Cr 
50 (50) (DB), , 
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3 #g Even’ High Court established by Eoyal Charter a (and the Chief &a [Courts of Oudh and 
Bee^d of evidence in Sind]) b rJ c [* * *3 d t* * *3 e [shall] from time to time, by 
Sigh Court general rule, prescribe the manner in which evidence shall be taken down 

in cases coming before the Court, *[and the evidence shall be taken down in accordance with such 
rule]. 

[1882 — S. 365.] 

[a] Inserted by the Oudh Courts (Supplementary) Act, 1925 (82 [XXXII] of 1925), S. 2 and Schedule, [aa] 
Substituted by the Sind Courts (Supplementary) Act, 1926 (84 [XXXIV] of 1926) for “Court of Oudh," 
(eSective from 15-4-1940, see S. 364, supra, foot note (cc)). [b] The word “and” was repealed by the Lower 
Burma Courts Act, 1900 (6 [VI] of 1900). [c] The words “the Chief Court of the Punjab” were repealed 
by the Repealing and Amending Act, 1919 (18 [XVIII] of 1919). [d] The words "and the Chief Court of 
Lower Burma” were repealed, ibid 1923 (11 [XI] of 1923), S. 8 and Sch. II. [e] Substituted by the Code 
of Criminal Procedure (Amendment) Act, 1923 (18 [XVIII] of 1923), S. 99, for ‘may’, [f] Substituted , 
ibid., for “and the Judges of such Court shall take down the evidence or the substance thereof in accordance 
with the rule (if any) so prescribed.” 


CHAPTER XXVI, 

Of the Judgment, 

Mode of delivering 366* (*) The judgment in every trial in any Criminal Court of origi- 

judgment nal jurisdiction shall be pronounced, or the substance of such judgment shall 

be explained, — 

(a) in open Court either immediately after the termination of the trial or at some sub- 

sequent time of which notice shall be given to the parties or their pleaders, and 

(b) in the language of the Court, or in some other language which the accused or hig pleader 

understands : 

Provided that the whole judgment shall be read out by the presiding Judge, if he is requested 
so to do either by the prosecution or the defence. 

(2) The accused shall, if in custody, be brought up, or, if not in custody, be required by the 
Court to attend, to hear judgment delivered, except where his personal attendance during the trial 


Section 364 { contd .) 

9. Sub-section (4).— [1] Section does not apply 
to cases coming under S. 263. (’36) 37 Cri L Jour 1098 
(1100) (Cal) % (Vol 14) 1927 Oudh 42 (43) : 28 Cri L 
Jour 76 *{Vol 14) 1927 Pat 369 (370) ; 6 Pat 504 : 28 
Cri L Jour 1037 (DB). 

[2] The effect of sub-section (4) as amended is that : 
(1) In the eases of Presidency Magistrates, no record of 
the examination of the accused need be made in non- 
appealable cases and only a memorandum of the 
examination need be made in appealable cases. (2) In 
the case of Magistrates other than Presidency Magis- 
trates, the examination must be recorded in full as pro- 
vided by the section in all cases except those that come 
under S. 263 and in cases under S. 263, the examina- 
tion must be recorded but need not be in full as provid- 
ed in this section. In other words, some notes must be 
made of the examination of an accused person in a 
summary trial if he is examined. (Vol 28) 1936 Oudh 
16 (17) : 36 Cri L Jour 1303 : 11 Luck 461. 

SECTION 366 — SYNOPSIS, 

1. Scope and applicability. 

2. Delivery, of judgment cannot be delegated, 

3. Judgment must be pronounced, 

4. Lose of records — Effect. 

5. In open Court.” 

„ 6. Time of pronouncing judgment. 

7, Presence of accused — Sub-section (2)." 

8, Sentence or release to be after judgment. 

i Iv Scope an ^ applicability* — [1] The requirements 
of this ^eefeum are ncjt mere mates of form— They are 
hasfecl; u^on, £ood and substantial grounds of public 
ipcdiiiy ^d must.be obeyed, {Vol 29) 1942 Lah 100 
L Jour 019*C92) 14 ’All 242 (272) (SB), 


[2] The section does not apply to orders which are 
not judgments in trials. (’04) 1 Cri L Jour 969 (970) 
(DB) (Bom). (Order under Sec. 195, Cr. P. C.)*(’06) 4 
Cri L Jour 284 (284, 285): 1906 TJpp Bur Rul Cr P C 
49. (Order dismissing complaint under S. 203.) 

2. Delivery of judgment cannot be delegated.—. 
[1] The judgment must be pronounced by the Judge or 
Magistrate who held the trial. The latter cannot dele- 
gate this function to others. (’89) 1889 All W * N 181 
(184). 

[2] A Magistrate, who has gone on leave, or who 
has been transferred to another district and has hand- 
ed over charge, has no jurisdiction to pronounce judg- 
ment in a trial held by him. (’81) 3 All 563 (565) (FB)® 
(Vol 19) 1932 All 582 (582) ; 34 Cri L Jour 112 (DB) & 
(Vol 11) 1924 Cal 192 (193) : 25 Cri L Jour 192 (DB)® 
(’79) 1879 Pun Re No, 20 Cr, p. 59 (60) (DB) * (Voi 11> 
1924 Cal 55 (55) : 50 Cal 664 ; 24 Cri L Jour 489. 
(S, 350 does not give Magistrate jurisdiction to deliver 
judgment written by his predecessor.) 

Also see notes on Ss. 12 and 350. 

[3] Where the Court consists of a Bench of Magie- 
trates, a judgment prepared and delivered by the presi- 
ding officer in the absence of the other members of the 
Bench is not a proper judgment. (V ol 15) 1928 Mad 
1172 (1173) : 52 Mad 237 : 29 Cri L Jour 973. 

3, Judgment must be pronounced — [1] Every 
judgment ought .to be pronounced by Court in accord- 
ance with the section. (Vol 29) 1942 Mad 668 (669) ; 44 
Cri L Jour 5 * (’92) 14 All 242 (272) (SB). 

[2] Till it is pronounced It cannot operate as a judg- 
ment and is nothing more than the private expression 
of an opinion by the Judge which can be changed and 
altered* (Vol 16) £929 Lah 692 (694): 31 Cri L Jon* 
675: pi3) 14 Cri t JpUr 562 (563) (All). 
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has been dispensed with and the sentence is one of fine only or he is acquitted, in either of which 
cases it may be delivered in the presence of his pleader. 

(3) Ho judgment delivered by any Criminal Court shall be deemed to be invalid by reason 
only of the absence of any party or his pleader on the day or from the place notified for the deli- 
very thereof, or of any omission to serve, or defect in serving, on the parties or their pleaders, or 
any of them, the notice of such day and place, 

(4) Nothing in this section shall be construed to limit in any way the extent of the provi- 
sions of section 537. 

[1882 — S. 366 ; 1872— ris. 211, 462.] 

367. (1) Every such judgment shall, except as otherwise expressly provided by this Code, be 
Language of judgment, written by the presiding officer of the Court 8 [or from the dictation of 
Contents of judgm-Kt. such presiding officer] in the language of the Court, or in English ; and 
shall contain the point or points for determination, the decision thereon and the reasons for the 
decision ; and shall be dated and signed by the presiding officer in open Court at the time of 
pronouncing it a [and where it is not written by the presiding officer with his own hand, every page 
of such judgment shall be signed by him]. 

(2) It shall specify the offence (if any) of which, and the section of the Indian Penal Code or 
other law under which, the accused is convicted, and the punishment to which he is sentenced. 

(3) When the conviction is under the Indian Pena! Code and it is doubtful under which of 
Judgment in alternative, two sections, or under which of two parts of the same section, of that 


Section 366 (contd.) 

4. Loss of records— Effect. — [1] "Where the por- 
tion of the material records in a ease is lost, it is open 
to the Judge, to rewrite the judgment from memory 
and from the materials before him and place it on the 
record. (Vol 2) 1915 Mad 1038 (1039): 14 Ori L Jour 
595 : 3S Mad 498. 

5. “ In open Court.” — [1] A judgment pronoun- 
ced by a Magistrate in his private house instead of in 
the usual court-hall by reason of his illnes3 is not 
necessarily illegal and will not be set aside in the absence 
of proof of prejudice. (’66) 1 Agra HO R Cr 17 (18) (DB). 

6. Time of pronouncing judgment. — [1] A 
judgment pronounced before the closing of the case is 
a nullity. (‘32) 1932 Mad W N 648 (649), 

[2] Au unreasonable delay in pronouncing the judg- 
ment after the closing of the case is unjust to the 
accused and also opposed to the general principles of 
law. (’92) 5CPLKOr 24 (24). 

7. Presence of accused — Sub-section (2). — [1] 
Where the accused was not required to attend to hear the 
judgment delivered and could not be so required as he 
had absconded before judgment was helcl to be wholly 
illegal. (Vol 14)1927 Lah 870 (870) : 28 Cri L Jour 971. 

[2] Accused person absconding before judgment — 
Magistrate re-pronouncing judgment on his --e-arrest — 
Held, that the defect was cured under S. 537. (’87) 
1887 Rat 325 (325) (DB). 

[3] Where the accused is convicted and the sentence 
is not one of fine only, the Court must, under sub-s. 
(2) of this section, direot the personal attendance of the 
accused for hearing the judgment — See notes on S. 265 

[4] When the proceedings in a case tried by a Sub- 
ordinate Magistrate are submitted to a District Magis- 
trate to pass sentence upon the accused, the accused is 
entitled to be present at the passing of such a sentence 
before the District Magistrate— The order so passed in 
his absence irillegil. (’70) 7 BomHOR Cr 31(34) (DB). 

8. Sentence or release to be after judgment. — 
[1] A sentence in the case of conviction, or a direction 
to set the accused at liberty in the case of an acquittal 
can only follow the judgment and not precede it. 'A 
breach of this rule, however, is only an irregularity which 
can be cured under the provisions of S. 537. (Vol 20) 

, 1933 All 660 (662) : 55 All. 886 : 34 Cri L Jour 1036. (14 
All 242 (SB) Distinguished.) 9 (’96) 23 Cal 502 (505)(DB) 


*(’il) 12 Cri L Jour 457 (458,459) (DB) (Bom). (Distin- 
guishing 1 Bom LR 160 (DB).)* (Vol 12)1925 Lab 137 
(187) : 25 Cr L Jour 705. (Dissenting from 14 All 242 
(SB).) © (Vol 9) 1922 Mad 502 (503): 45 Mad 913 : 23 
Cri L Jour 583 (FB)*( 5 79) 2 Weii 438 (439). (A Magis- 
trate passed sentence and then died before writing 
judgment — Held it was only an irregularity.) * (Vol 
17) 1930 Rang 77 (78): 7 Rang 370: 30 Cri L Jour 
1166 * (’ll) 12 Cri L Jour 610 (610): 5 Sind L R 131 
(DB). 

[But see (’92) 1892 All W N 157 (157, 158) (DB) * 
(’03) 27 Mad 237 (238)*(’09) 19 Mad L Jour 9(NRO) 
(DB).] 

[2] Pronouncing of judgment before completing 
the judgment makes the sentence illegal. (Vol 17) 1930 
Pat 148 (149) : 8 Pat 904 : 31 Cri L Jour 416. (14 AU 
242 (272) (S B), Followed.) 

SECTION 367— SYNOPSIS. 

1. Object and applicability. 

2. Judgment — Meaning of. 

3. Language of judgment. 

4. “ Written by presiding officer.” 

5. Contents of judgment — General. 

6u Points for determination. 

7. "Decision thereon” — Appreciation of 
evidence. 

8. Reasons for decision. 

9. Remarks in the judgment. 

10. Offence to be specified. 

11. (i Punishment to which he is sentenced.” 

12. rf Shall be dated and signed by the presiding 

officer. ... at the time of pronouncing it.” 

13. Judgment in the alternative — Sub -section (3). 

14. Judgment in cases of acquittal. 

15. Judgment in capital cases — Sub-section (5). 

16. Trial by jury — Heads of charge to the jury — 

Proviso. 

17. Judgment not in conformity with section— 

Procedure in appeal. 

18. Sub-section (6). 

1. Object and applicability. — [1] The provisions 
of this section are based upon good and substantial 
grounds of public policy, (Vol 29) 1942 Lab 100 (101):43 
Ori L Jour 619 * (’92) 14 All 242 (27*2) (SB). 
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Code the offence falls, the Court shall distinctly express the same, and pass judgment in the 
alternative. 

( 4 ) If it be a judgment of acquittal, it shall state the offence of which the accused is acquitted 
and direct that he be set at liberty. 

($) If the accused is convicted of an offence punishable with death, and the Court sentences 
him to any punishment other than death, the Court shall in its judgment state the reason why 
sentence of death was not passed : 

Provided that, in trials by jury, the Court need not write a judgment, but the Court of 
Session shall record 'the heads of the charge to the jury. 

*[( 6 ) For the purposes of this section, an order under section 118 or section 123, sub-section ( 3 ) 
shall be deemed to be a judgment.] 

[1SS2 S. 867 ; 1872— Ss. 255, 287, 461, 468, 464 ; 1861— Ss. 879, 880, 881, 429, 480.] 

[a] Inserted by the Code of Criminal Procedure (Amendment) Act, 1928 (18 [XVIII] of 1923), S. 100. 


Section 367— Note 1 ( contd .) 

[2] This section applies to judgments in trial. (’04) 1 
Cri L Jour 969 (970) (DB) (Bom). (Order under S. 195 — 
Record of reasons not necessary.) 

[3] This section does not apply to Orders on petitions. 
(’72) 1872 Rat 61 (61) (DB). 

[4] This section has no application to appeals. (Vol 27) 
1940 Oudh 869 (871) : 41 Cri L Jour 711 : 15 Luck 662 
(DB). 

2. Judgment — Meaning of. — [1] The word 
“ judgment” means a decision in a trial which decides a 
case finally so far as the Court trying the case is con- 
cerned, and terminating in either a conviction or ac- 
quittal of the accused. (’01)28 Cal 652(660) (FB), (Order 
of discharge is not a judgment.) * (1902) 29 Cal 726 
(738) (FB). (Do.) ® (’09) 9 Cri L Jour 80 (82) : 81 Mad 
548 (D B). (Do.) tt (’07) 5 Cri L Jour 255 (256) (D B) 
(Bom). (Do ) 

[2] An order of appellate Court requiring the trial 
Court to take further evidence is not a judgment. 
(Vol 27) 1940 Oudh 396 (397) : 41 Cri L Jour 725. 

3. Language of the judgment. — [1] Writing the 
judgment in any other language than the Court language 
or in English is only an irregularity which can be cured 
by the provisions of S. 537. (’06) 4 Cri L Jour 162(163) 
<D B) (Cal). 

4. “Written by the presiding officer”. — [1] 
Trial by Bench of Magistrates— President o! the Bench 
in a minority as to conviction or acquittal — Judgment 
should be written by some member of the majority. 
(Vol 15) 1928 Mad 197 (197) : 51 Mad 388 : 29 Cri L 
Jour 207 * (Vol 13) 1926 Mad 354 (355) : 27 Cri L 
Jour 90. 

5. Contents of judgment — General. — [1] The 
provisions of the section are mandatory and are inten- 
ded to constitute the substance as distinguished from 
mere form of the judgment. (’12) 13 Cri L Jour 559 
(560) : 8 Nag L R 84 « (Vol 27) 194 0 Sind 113 (114) : 
41 Cri L Jour 724 (DB) # (Vol 24) 1937 Nag 122 (122) : 
IDE (1936) Nag 217 : 89 Cri L Jour 370, 

[2] The object of the section is that the Court should 
direct its own attention to every material question of 
fact ^ or law and arrive at definite conclusions after 
considering the evidence in the case. (’97) 19 All 506 
(507) (F B) ® (Vol 19) 1932 Sind 180 (180) : 34 Cri L 
Jouir 163 (D B) © (Vol 17) 1930 Lah 1054 (1055) : 32 
Crili Tour 252. (Judgment consisting of few notes of 
. argumente and a vague conclusion is ho judgment*) ® 
,(Vol 28) 1941 Ouah 575 (576) : 42 Cri L Jour 633. 
(Order-sheet is no substitute for judgment.) ® (Vol 23) 
1936 Hag 160(160) : ttiR (1937) Nag 38 : 39 Cri b Jour 
349. (Recording order: of a few Met sentences in order- 
. legal judgment); : ' ■' * ■ 

i Siibsfcffnti4i Compliance indicted in the body of 

■ i' •: 4h: <^fonn to provisions 1 of 


the section is a mere irregularity curable under S, 537 
(Vol 24) 1987 Nag 122 (122) : ILR (1936) Nag 217 ; 89 
Cri L Jour 370. 

[4] Section 367 is not exhaustive —It merely states as 
to what must be found in the judgment — Trial by asses- 
sors — Passages under heading ‘General remarks’ form 
part of the judgment. (Vol 33) 1946 Sind 121 (124) : 47 
Cri L Jour 374 (D B). 

[5] Trial of two closely connected cases — Detailed 
judgment containing complete recital of facts in the 
more important case is enough and the judgment in 
lesser important case need not refer to it— But evidence 
admissible only in one of the two cases should not be 
referred to or relied upon to acquit or convict in the 
other case. (Vcl 7) 1920 All 79 (79, 80) : 21 Cri L Jour 
442 * (Vol 14) 1927 Mad 56 (57) : 27 Cri L Jour 1164. 
(Joint trial of several accused for various offences, some 
triable by jury and some by assessors — Judgment in 
respect of offences triable by assessors merely referring 
to the charge to the jury but not giving reasons for , 
agreeing with them — Held> S. 367 was not complied with 
in respect of offences triable with assessors.) 

[See (Vol 38) 1946 Mad 465 (465,466).] 

[6] A judgment once delivered cannot be supplement- 
ed by means of an explanation furnished to the superior 
Court. (’08) 7 Cri L Jour 312 (312) (D B) (Cal) * (’98) 
25 Cal 625 (626) (D B). 

[7] Case forwarded to superior Magistrate under 
S. 349 — Superior Magistrate should write an indepen- 
dent judgment. (Vol 26) 1939 Oudh 35 (36) : 39 CriL 
Jour 1005 * (Vol 6) 1919 Pat 290 (290) : 20 Cri L Jour 
444. 

[8] Document prepared by a party should not be 
incorporated in the judgment unless its correctness has 
been checked by the Court. (Vol 7) 1920 Cal ,87 (89) : 
47 Cal 154 ; 21 Cri L Jour 386 (D B), (Certain state- 
ments prepared by the Public Prosecutor.) 

[9] A judgment should not be unnecessarily long, 
(Vol 20) 1933 Mad 233 (239) : 56 Mad 231 : 34 CriL 
Jour 481 (D B). 

[10J Judgment merely recording a finding on facts . 
and evidence a3 explained to the assessors in summing 
up does not comply with this section. (’09) 10 Cri L Jour , 
325 (334) (DB) (Cal). 

6. Points for determination, — [1] To ascertain 
and define distinctly the point or points for determina- 
tion is the very essence of a sound and stable judgment. 
(Vol 21) 1934 Sind 89 (92) ■: 28 Sind L ft 12 : 36 Cri L 
Jour 53 (DB). 

[2] Judgment which does not set forth the points for , 
determination is defective. (Vol 21) 1934 Sind 89 (92) 't 
28 Sind L R 12 : 36 Cri L Jour 63 (D B) « (*96) 1896 J 
Rat 844 (845), ■■ 

[3] A judgment , should commence, with a statement ,, 
of the facts in 1 respect of which the accused is charged 
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Section 357 — Note 6 (contd.) 

and not with circumstances which might be held to 
provide a motive for the offence. (Vol 22) 1935 Nag 
SI (S3). 

[4] Court should set forth points of decision in such 
a shape that at the first glance it may be apparent to 
itself and the appellate tribunal that nothing which is 
material has been overlooked. (Vol 19) 1932 Sind 143 
(144) : 33 Cri L Jour 900 (DB). 

[5] Where the appellate Court is other than a High 
Court the appellate judgment should embody the point 
for determination, the decision thereon and the reasons 
therefor. Otherwise grave injustice will bo caused to the 
accused. (Vol 32) 1945 Oulh 52 (33) : 46 Cri L Jour 
684. 

7. “Decision thereon'’ — Appreciation of evi- 
dence [1] 7a criminal cases, before the accused can bo 

convicted, t.iere should be such a moral certainty of his 
guilt as convinces the mind of the tribunal as reasonable 
men beyond the oossibility doubt or suspicion. (Vol 33) 
1946 All 191 (195) B) 4 (Vol 31) 1944 Sind 33 (38) : 
ILR (1944) Ear 123 : 45 Cri L Jour 650 (D B)4(Vol 30) 
1943 Lah 298 (x99, 301) : 45 Cri L Jour 149 (D B) 4 
(Vol 30) 1943 Lah 56 (58) : 44 Cri L Jour 397 (D B) * 
(Vol 27) 1940 Mad 1 (2) : 41 Cri L Jour 369 * (Vol 20) 
1933 P C 218 (221) : 34 Cri L Jour 886 (P C). 

[2] It is primarily the duty of the prosecution to 
establish the guilt of the accused to the satisfaction of 
the Court. (Vol 31) 1944 Pat 345 (346) : 23 Pat 1 : 46 ' 
Cri L .Tour S6 (DB) * (Vol 30) 1943 Mad 590 (591) : 44 
Cri L Jour 783 4 (Vol 20) 1933 All 893 (394) : 56 All 
250 : 35 Cri L Jour 621 * (Vol 4) 1917 All 81 (84):1S 
Cri L Jour 317 (D B) * (Vol 21) 1934 Cal 407 (40S) : 35 
Cri L Jour 712 (D B)*(Vol 13) 1926 Lah 375 (376) : 27 
Cri L Jour 693 4 (Vol 19) 1932 Cal 293 (294) : 59 Cal 
136 : 33 Cri L Jour 441 (D B)4(Vol 17) 1930 Oudh 321 
(323) : 31 Cri L Jour 1078 : 6 Luck 68 * (Vol 20) 1933 
Oudh 372 (373) : 35 Cri L Jour 66 (D B). 

[3] It is the duty of the accused to establish his own 
innocence. (Vol 31) 1944 Lah 113 (115) : 45 Cri L Jour 
571 * (Vol 31) 1944 Lah 97 (101) : 45 Cri L Jour 634 
(DB) 4 (Vol 31) 1944 Sind 94 (96) : I L R (1943) Ear 
294 : 45 Cri L Jour 526 (DB) * (Vol 30) 1943 Pat 446 
(452) : 22 Pat 614 : 45 Cri L Jour 557 (DB) 4 (Vol 30) 

1943 Pat 361 (363) : 22 Pat 423 : 45 Cri L Jour 301 
(DB) 4 (Vol 27) 1940 Mad 1 (2) : 41 Cri L Jour 369 4 
(Vol 14) 1927 All 618 (619) : 28 Cri L Jour 608 4 
(Vol 20) 1933 Cal 532 (534) : 60 Cal 656 : 34 Cri L Jour 
1059 * (Vol 5) 1918 Nag 123 (124) : 20 Cri L Jour 747. 

[4] Prosecution should establish the case against tho 
accused by positive affirmative evidence of his guilt and 
not by merely creating a suspicion. (Vol 27) 1940 Pat 365 
(371) ; 41 Cri L Jour 114 (DB)4(Vol 22) 1935 Oudh 33 
(34, 35) : 36 Cri L Jour 246 (DB) * (Vol 21) 1934 Cal 
407 (408) : 35 Cri L Jour 712 (DB) 4- (Vol 13) 1926 Pat 
5 (8) : 26 Cri L Jour 1589 (DB)4(’25) 26 Cri L Jour 33 
(40) (DB) (Cai) * (’92) 50PLBU (12)*(Vol 18) 1931 
Lah 400 (408) : 32 Cri L Jour 1049 4 (Vol 20) 1933 
Oudh 148 (151) : 34 Cri L Jour 498 : 8 Luck 301 (DB) 
* (Vol 15) 1928 Lah 272 (273) : 9 Lah 531 : 29 Cri L 
Jour 481 (DB) * (Vol 2) 1915 Low Bur 115 (118) : 16 
Cri L Jour 25 (DB) * (Vol 20) 1933 Pesh 28 (30) : 
34 Cri L Jour 386 (DB)4(Vol 21} 1934 Lah 693 (694) : 
36 Cri L Jour 778 4 (Vol 20) 1933 All 394 (395) : 34 
Ori L Jour 754 (DB). 

[5] The onus east on the prosecution is not dis- 
charged by any absence of explanation or weakness on 
the part of the aocused. (Vd 31) 1944 F C 1 (17, 18) : 

1944 F C R61 : 1 L R (1944) Nag 800 : 23 Pat 159 : 
ILR (1944) KarF C8:45 Cri L Jour 413 (FC)*(Vol 30) 
1943 Lah 29g (301) : 45 Cri L Jour 149 (DB)4(Vol 29) 
1942 All .47 (50) : I L B (19.41) All 912 : 48 Cri L 
Jour 380. 


[6] The fact that the defence put forward by the 
aocused was found to be false does not discharge the 
prosecution from clearly proving the guilt. (Vol 27) 1940 
Pat 365 (370) : 41 Cri L Jour 114 (DB) 4 (Vol 22) 1935 
All 162 (173) : 36 Cri L Jour 684 (DB) 4 (Vol 21) 1934 
Sind 22 (26) : 36 Cri L Jour 81S : 28 Sind L R S4 4 
(Vol 3) 1916 All 63 (61) : 17 Cri L Jour 23 4 (Vol 12} 
1925 Lah 42 (43) : 26 Cri L Jour 393 4 (Vol 20) 1933 
Lah 946 (947) : 35 Cri L .Tour 79 4 (’ll) 12 Cri L Jour 
584 (5S4) (Low Bur)4(Vol 3) 1921 Cal 531 (332) : 23 Cri 
L Jour 220 (DB)4(Vol 20) 1933 Cal 608 (60-5) ; 34 Cri 
L Jour 1073 (DB). 

[7] Prosecution evidence exaggerated — Prosecution 
evidence should not be rejected wholly on that ground. 
(Vol 34) 1947 Sind 41 (43) (DB). 

[8] The guilt of the accused should be proved strictly 
in accordance with law. (Vol 8) 1921 Pat 406 (408) (DB) 
4 (’32) 33 Cri L Jour 514 (516) (DB) (0udb)4(’32) 33 
Cri L Jour 677 (677) (DE) (Lah) 4 (Vol 12) 1925 Oudh 
676 (676) : 26 Cri L Jour 1042 4 (Vol 33) 1946 Nag 
321 (332) : I L R (1946) Nag 946. 

[9] The procedure adopted in the following cases has 
been held to be improper : 

(a) Enquiring after close of ease and acting upon 
statements and matters not made evidence on records. 
(Vol 28) 1941 Bom 412 (413): 43 Cri L Jour 213 (DB)4 
(’81) 7 Cal LRep 193(195)(DB)4(Vol 15) 1928 Lah 1(3): 
9 Lah 537 : 29 Cri L Jour 8154(Vol 15) 1928 Lah 125 
(131) : 29 Cri L Jour 2124(’89) 1889 All W N 181(184) 
4(’85) 1885 All W N 31 (31)4(Yol 20) 1938 Cal 86(39): 
34 Cri L Jour 36. 

(b) Judge allowing himself to be influenced by pro- 
ceedings in another trial. (Vol 1) 1914 Cal 634 (634) : 
15 Cri L Jour 191 (DB) 4 (Vol 13) 1926 Cal 945 (946) : 
53 Cal 471 : 27 Cri L Jour 975 (DB)4(Vol 17) 1930 All 
481 (482) : 31 Cri L Jour 716 (DB) 4 (Vol 12) 1925 All 
443 (444) : 26 Cri L Jour 981 4 (Vol 15) 1928 Lah 923 
(924) : 29 Cri L Jour 734. 

(c) Judge becoming influenced by a proceeding or evi- 
dence in that which is before him. (’95) 22 Cal 998 
(1002, 1003) (DB) 4 (’71) 6 Beng L R App 83 (84) (DB) 
4(’85) 1885 All W N 28 (29) (DB) 4 (Vol 15) 1928 Lah 
923 (924) : 29 Cri L Jour 734. 

[10] Judge recording conviction — Care should be 
taken to see whether offence has been established 
and also whether they bring the case under any of the 
exception to the offence. (Vol 16) 1929 Cal 346 (348) : 
56 Cal 1013 : 31 Cri L Jour 3G94(Vol 9) 1922 Lah 314 
(315) : 22 Cri L Jour 5074(Vol 4) 1917 Ail 54 (58) : 18 
Cri L Jour 803. (It becomes imperative to see whether 
facts bring the case under an exception where accused 
raises the plea.)4(Yol 12) 1925 Rang 133 (134) : 26- Cri 
i Jour 409 : 2 Rang 558. (Do.)4(Voi 14) 1927 Lah 786 
(788) : 28 Cri L Jour 838. (Do.) 4 (’12) 13 Ori L Jour 
470 (411) (Mad). (Do.)4(Vol 14) 1927 Cal 324(326) : 28 
Cri L Jour 834 (DB). (Do.) 4 (Vol 13) 1926 Pat 433 
(434) : 27 Cri L Jour 1322 5 Pat 520 (DB). (Do.) 

[11] Effect of evidence adduced, depends on the 
quality and weight of the evidence adduced and not to 
the number of witnesses examined. (Vol 22) 1935 All 
850 (851) : 36 Cri L Jour 1362 (DB)4(Vol 7) 1920 Pat 
366 (367) : 21 Cri L Jour 334(Vol 15) 1928 Mad 1135 
(1136) : 29 Ori L Jour 1041 4 (Vol 8) 1921 Oudh 115 
(115) : 22 Cri L Jour 647 : 24 Oudh Cas 2254(Vol 12) 
1925 Oudh 501 (501) : 27 Oudh Cas 327:26 Cri L Jour 
530 4 (Vol 18) 1931 All 362 (363) : 53 All 598 : 32 Cri 

' L Jour 780 4 (Vol 9) 1922 Pat 88 (9i) (DB) 4 (Vol 17) 
1930 Lah 892 (893) : 32 Cri L Jour 4444(Vol 21) 1934 
Lah 158 (160) : 36 Cri L Jour 108 (DB). 

[12] It is open to the Court in its judgment to rely 
on the evidence of a particular person even though 
such person may be interested. (Vol 17) 1930 Cal 645 
(646). : 31 Cri L Jour 1223 4 (Vol 15) 1928 Mad 1186 
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(1190) : 51 Mad 956 : 30 Cri L -Tour 31 1 (FB) * (29) 
1920 Had IV N 587 (uSO'i (DC) * (Vol 31) 1947 Lah 73 
(7d'i {DEL 

[See however ‘To! 27) 19-10 Pat 365 (370) : 41 Cri 
L Jour 114 (DB).] 

[IS] Evidence of witness whose relations with accused 
are strained — Such evidence must be received with great 
caution, but need not be rejected on that ground alone. 
(Vol 34) 1947 All 67 (67). 

[14] The whole evidence should be rejected where a 
part is found false unless the other part is corroborated 
by independent evidence. (Vol 31) 1944 F C 1 (17) : 
1944 P C E 61 : I L R (1944) Nag 300 : 23 Pat 159 : 

I L R (1944) Kar FC8: 45 Cri L Jour 413 (FC) * 
(Vol 27) 1940 Lah 157 (158) : 41 Cri L -Tour 576 (DB). 

[See however (Vol 1) 3914 Lah 93 (94) : 15 Cri 
L Jour 148 (DB)* (Vol IS) 1931 Pat 384 (385) : 10 Pat 
590 : 33 Cri L Jour 111 (DB).] 

[15] In capital cases the evidence of persons who 
have resiled from their former statements should not 
be relied upon. (Vol 21) 1934 Oudh 507 (512) : 36 Cri 
It Jour 86 (DB) * (Vol 11) 1924 Nag 281 (282) : 25 Cri 
L Jour 356*(Vol 12) 1925 Mad 879 (880) :27 CriL Jour 
18 (DB), 

[See however (’30) 1930 Mad IV N 345 (346) (DB).] 

[16] The Court should not accept the following 
evidence blindly in preference to respectable eye-wit- 
nesses: 

(a) Medical men. (’89) 18S9 All W N 74 (75) (DB)* 
(Vol 11) 1924 Bom 457 (459 (DB) *(Vol 10) 1923 Cal 
116 (120) : 50 Cal 100 (DB). 

(b) Experts. (’12) 13 CriL Jour 226 (231) : 36 Mad 
159 (DB)*(’10) 11 CriL Jour 114(116):13 Oudh Cas 1* 
(’09) 9 Cri L Jour 498 (501) (DB) (AU)*(Vol 12) 1925 Oudh 
413 (415) : 26 Cri L Jour 929 : 29 Oudh Cas 1 * 
(Vol 19) 1932 Lah 490 (490) : 33 Cri L Jour 593 *(T2) 
13 Cri L Jour 563 (564) (Lab) * (’05) 2 Cri L Jour 353 
(355) (DB) (All) * (Vol 9) 1922 Pat 73 (75) : 1 Pat 242 
: 23 CriL Jour 638 (DB). 

[See however (Vol 10) 1923 Mad 178 (179) : 46 Mad 
715 : 23 Cri L Jour 694 (DB).] 

[But see (Vol 17) 1930 Lah 667 (668) : 31 Cri L 
Jour 877.] 

(e) Identifying witness, (Vol 14) 1927 Cal 820 (821) 
-28 Cri L Jour 874 (DB)* (Vol 19) 1932 Oudh 99 (102) 

; 7 Luck 552 : 33 Cri L Jour 381 (DB) * (Vol 20) 1933 
Oudh 49 (49, 50) : 34 Cri L Jour 382 * (Vol 19 1932 
Sind 55 (58) : 33 Cri L Jour 641 (DB) * (Vol 16) 1929 
Sind 149 (149, 150) : 30 Cri L Jour 456 (DB) * (’04) 1 
Cri L Jour 475 (476) : 2 Low Bur Bui 206 * (Vol 21) 
1934 Lah 641 (647) ; 36 Cri L Jour 121 * (Vol 16) 
1929 All 928 (929) : 31 Cri L Jour 206 * (Vol 17) 1930 
All 746 (748) : 32 Cri L Jour 152 (DB) * (Vol 12) 1925 
Lah 19 (20) : 5 Lah 396 : 27 Cri L Jour 170 (DB). 

[See however (Vol 14) 1927 Oudh 196 (197) : 2 
Luck 444 : 28 Cri L Jour 460 * (Vol 3) 1916 Lah 297 
(297) : 17 Cri L Jour 156 (DB).] 

[17] Judgment should not be based upon : 

(a) Judge’s own theories unsupported by evidence. 
(Vol 29) 1942 All 47 (48) : I L B (1941) All 912 : 43 
Cri L Jour 380 S (Vol 21 ) 1934 All 714 (715) : 35 CriL 
Jour 1289 * (Vol 20) 1933 Oudh 566 (567) : 35 Cri L 
Jour 278 * (Vol li) 1924 Pat 813 (815) : 25 Cri L Jour 
724 * (Vol 4) 1917 Lah 48 (48) : 18 Cri L Jour 490 : 
i? 17 ,*! un Se No. 1 Or (DB) * (Vol 11) 1924 Cal 
611 (613): 26 CriL Jour 71 (DB) * (Vol 17) 1930 
Oudlifeq, (463) 4 32 Cri L Jour 94 {DB). 

_ P 5 ' Judge’s personal knowledge. (Vol 29) 1942 Lah 
; 232 (234) : *8 Cri L Jour 808,* (Vol 21) 1934 All 776 
■f®):'»5 PriL;jou)c.919/(DB)5i (Volai) 1924 -Bang 
290,: 26, Cri L Jour '185 * (’02) 6 
Eat 111 ft 151 : 20, 


Cri L Jour 289 (DB) * (Vol 6) 1919 All 345 (347) • 2ft 
CriL Jour 2S3 (DB) *(’04) 1 Cri L Jour 389 (589\ 
(DB) (Bom) * (’04) 1 Cri L .Jour 99 (101) : 1903 Pm, 

Re No 27 Cr * (Vol 18) 1931 Sind 127 (128) : 25 Sind 
L K 213 : 32 Cri L Jour 923 (DB) * (Vol 12} 1925 Lab 
166 (167) : 25 Cri L Jour SOS. 

(c) Hypothetical facts not put forward by the pro- 
secution or suggested to the ascused as the case be has 
to" meet with. (Vol 14) 1927 Lah 728 (728) : 28 CriL 
Jour 405 * (’10) 11 Cri L Jour 245 (246) (DB) (Cal) * 
(’26) 27 CriL Jour 1346 (1340) (All). 

[18] Suggestions by counsel in cross-examination 
are of no evidentiary value unless accepted by the wit- 
ness or proved by other evidence. (Vol 19) 1932 Cal 375 
(377) : 33 Cri L Jour 725 (DB), 

[19] The evidence relating to alibi should be scru- 
tinised very carefully. (Vol 15) 1928 Mad 791 (793) : 29 
Cri L Jour 717 (DB) * (Vol 20) 1933 Oudh 369 (370) : 

34 Cri L Jour 1146. 

[20] The standard of proof required in criminal 
eases does not vary with the magnitute or enormity of 
the orime. (Vol 30) 1943 Pat 163 (168) : 21 Pat 865 : 
44 Cri L Jour 507 (DB) * (Vol 20) 1933 All 834 (835) : 
55 All 639 : 35 Cri L Jour 353 (DB) * (Vol 20) 1933 
Sind 166 (168) : 34 Cri L Jour 808 (DB) * (Vol 5) 1918 
Cal 314 (316) : 19 Cri L Jour SI (DB) * (Y'ol 7) 1920 
Pat 618 (620) : 22 Cri L Jour 154 (DB). 

[21] In cases based on circumstantial evidence, such 
evidence should very clearly point to the guilt of the 
accused. (’34) 35 Cri L Jour 286 (288) (DB) (Oudh) * 
(Vol 17) 1930 Mad 632 (635) : 53 Mad 590 : 31 Cri L 
Jour 712 (DB) * (Vol 33) 1946 All 191 (193) (DB). 
(Inculpatory facts should be incompatible with in- 
nocence.) * (Vol 30) 1943 Lah 56 (58) : 44 Cri L .Tour 
397 (DB). (Do.) * (Vol 27) 1940 Mad 1 (4) : 41 Cri L 
Jour 369. (Do.) * (’35) 36 Cri L Jour 304 (305) (DB). 
(Lah). (Do.)*(Vol 21) 1934 Cal 124 (126) : CO Cal 1339: 

35 Cri L Jour 567 (DB). (Do.)*(Vol 19) 1932 Oudh 251 
(253) : 6 Luck 658 -.32 Cri L Jour 1184. (Do.)* (’29) 30 
Cri L Jour 757 (759) (DB) (All). (Do.)f(Vol 7) 1920 Pat 
674 (676}:21 Cri L Jour 278 (DB). (Do.)* (Vol 15) 1928 
Nag 257 (261) :29 CriL Jour 561(Do.)*(Vol 15) 1928 Bom 
130 (131) : 52 Bom 385:29 Cri L Jour 403 (DB). (Do.)* 
(Vol 19) 1932 Oudh 324 (325, 326) : 7 Luck C23 : 33 Cri L 
Jour 379 (DB). (Do.)*(’04) 1 Cri L Jour 124 (130) (FB) 
(Cal). (Do.)*(Vol 31) 1944 Sind 113 (118, 119): ILB (1943) 
Ear 371:45 Cri L Jcur 704 (DB). (Two constructions pos- 
sible — Theory of innocence must prevail. )*(Vol 14) 1927 
Pat 292 (296) : 28 Cri L Jour 611. (Do.)*(’13) 14 Cri L 
Jour 251 (252) (DB) (Bom). (Do.) * (Vol 17) 1930 Sind 
99 (101) : 24 Sind L B 96 : 31 Cri L Jour 117 (DB), 
(Do.) * (Vol 18) 1931 Mad 689 (693) : 54 Mad 931 : 33 
Cri L Jour 51 (DB). (Do.) 

[22] Absolute certainty amounting to a demonstration 
of guilt can seldom be had and it must only be judged , 
whether, in the circumstances of each particular case, the 
degree of probability is so high as to justify one in regard, 
ing it as certainty and in acting accordingly. (Vol 3) 1916 
Cal 524 (528) : 16 Cri L Jour 576 (SB) * (Vol 20) 1933 
Oudh 340 (342) : 34 Cri L Jour 538 (DB) * (’26) 27 
Cri L Jour 775 (775) (DB) (Lah). (Number of facts each 
having probative value — Cumulative effeot justifying 
conviction sufficient.)* (Vol 14) 1927 Pat 257 (261) : 28 
CriL Jour 497 (DB). (Collection offsets each insufficient 
for conviction but indicating innocence— They have no 
evidentiary value.) 

r [23] Evidence for the prosecution ease is in the main 
trustworthy. (Vol 21) 1934 Sind 6 (7) : 35 Cri L Jour 
738 (DB) * (Vol 21) 1934 Oudh 405 (411) : 35 CriL 
Jour 1113 (DB) * (Vol 17) 1980 Sind 225 (238, 243) : 
31 Cri L Jour 1026 (DB) * (Vol 9) 1922 Nag 172 (174): 
28 Cri I, Jour , 391 * (Vol 21) i934 Lah 413 (415) : 13 
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Dak 814 : 36 Cri L Jour 97 (DB) * (Vol 17) 1930 Lah 
490 490) : 31 Cri L Jour 1069 (DB) * (’29) 1929 Mad 
W N 946 (950) (DB) >5 (’29) 1929 Mad W N 592 (595) 
fDBi * (Vol 8) 1921 Pat 109 (111) : 6 Pat L Jour 147 : 
22 Cri L Jour 417 (DB) * (Vol 20) 1933 Oudk 333 
(335, 336) : 35 Cri L Jour 45 : 8 Lack 570 (DB). 

[24] Discrepancies in detail does not make the evi- 
dence unsupportable. (Vol 31] 1944 Lab 97 (101) : 45 
Cri L Jour 634 (DB) * (Vol 10) 1923 Cal 463 (466) : 24 
Cri L Jour 193 (DB) * (Vol 10) 1923 Ondh 217 (219) : 
24 Cri L Jour 770 (DB) * (’12) 13 Cri L Jour 300 i300) 
(DB) (Bom) * (Vol 13) 1926 Pat 100 (10U : 6 Pat 627 
: 29 CriL Jour 239 (DBi * (Yd 21) 1934 Lab 710 
(714) : 36 Cri L Jour 4i9 (DB). 

[See however (Vol 22) 1933 All 162 1171) : 36 Cri 
L Jour 684 (DB). (Discrepancies in detail going to the 
root — Evidence is not supportable.) ^ (’29) 1929 Mad 
W N 592 (595) (DB). (Do.) * (Vol 20) 1933 Oudk 226 
(223, 229) : ? Luck 397 : 34 Cri L Jour 935 (DB). (Do.) 

(Voi 2) 1915 Lab 438 (438) : 16 Cri L Jour 898 : 
ISio Pun He No. 51 Or. (Do.)] 

[25] Defence witnesses not cross-examined and their 
evidence standing unrebutted — The evidence may be ac- 
cepted. (Vol 30) 1943 Mad 590 (591) : 44 Cri L Jour 
783. 

[26] Case against jail official .for offence committed in 
jail premises — Evidence of other convicts is not unre- 
liable. (Vol 27) 1940 Lab 210 (213, -214) : ILR (1940) 
Lah 521 : 41 Cri L Jour 639. 

[27] The accused is entitled to the benefit of any 
•doubt which may reasonably arise in the prosecution 
.c ase . (Vol 30) 1943 Pat 82 (87) : 21 Pat 667 : 44 Cri L 
Jour 337 (DB) * (Vol 28) 1941 Mad 870 (872) : 43 Cri 
L Jour 596 (DB) * (Vol 28) 1941 Mad 288 (243, 244) : 
42 Cri L Jour 654 (DB) * (Vol 27) 1940 Lah 217 (220, 
221) : 41 Cri L Jour 667 (DB) * (Vol 27) 1940 Pat 365 
<371): 41 Cri L Jour 114 (DB) * (Vol 21) 1934 Pesk 53 
(57) : 35 Cri L Jour 860 (DB) * (Vol 21) 1934 Bang 44 
(47) : 35 Cri L Jour 855 (DB) * (Vol 20) 1933 Ondh 457 
(459) : 35 Cri L Jour 299 (DB) * (Vol 20) 1933 Oudh 
399 (400) : 35 Cri L Jour 185 (DB) * (Vol 9) 1922 Lah 
55 (56) (DB)*(Vol 4) 1917 All 394 (395) : 18 Cri L Jour 
435 * (Vol 4) 1917 Cal 687 (687) : 17 Cri L Jour 9 
(DB) * (’29) 30 Cri L Jour 727 (728) (Nag) * (Vol 20) 
1933 Bang 117 (118) : 34 Cri L Jour 794 * (Vol 8) 
1916 All 363 (366) : 17 Cri L Jour 102 (DB) * (Vol 18) 
1931 Oal 752 (757) : 33 Cri L Jour 85 (DB). 

[28] The judgment should scrutinise and discuss the 
oral and documentary evidence in the case. (Vol 30) 
1943 Pat 131 (133) : 21 Pat 854 : 44 Cri L Jour 356 
(DB) * (Vol 21) 1934 Ail 776 (782) : 35 Cri L Jour 919 
<DB). 

[29] The judgment should contain findings that all 
the ingredients required to make up the offence are 
proved or are not proved as the case may be. (Vol 7) 
1920 Nag 71 (73) : 21 Ori L Jour 140 * (Vol 17) 1930 
Lah 1051 (1052) : 82 Cri L Jour 271. 

[30] "Where the Judge makes any local inspection, 
-the nature of such inquiry should be set forth in the 
judgment if it ha3 influenced his judgment, (’96) 1896 
All W N 73 (74) * (Yol 12) 1925 Cal 358 (353) : 25 Cri 
L Jour 705 (DB), 

8. Reasons for decision. — [1] The judgment 
should contain a discussion of the evidence. (Yol 30) 
1943 Cal 612 (618) : 45 Cri L Jour 170 (DB) * (Yol 24) 
1937 Nag 394 (395, 396) : 39 Cri L Jour 75 : I L R 
<(1938) Nag 157. (A mere statement in the judgment 
that the Magistrate has gone carefully through the 
whole evidence and that there are inany discrepancies 
in the depositions of witnesses is no discussion of the 
Evidence at all.) 9 (Yol 25) 1938 Cal 551 (552) : 39 Cri 


L Jour 83 d (DB). (Merely stating that Judge agrees 
with the assessors is no judgment ) 

[2] A Court is entitled to and should select such im- 
portant evidence as it considers necessary to support a 
decision on the material points arising for considera- 
tion. (Yol 21) 1934 All 77G (782) : 85 Cri L Jour 919 
(DB) 9 (Yol 24) 1937 Cal 99 (112) : 38 Cri L Jour 818 
(SC) * (Yol 26) 19S9 Rang 263 (266) : 40 Cri L Jour 
87 1 (DB) * (Vol 20) 1933 All 690 (696) : 34 Cri L Jour 
967 : 55 All 1040 (DB) « (Yol 13) 1924 Pat 181 (182) : 
24 Cri L Jour 181, 

[3] It is not proper to base a conviction merely on 
the appearance and manner of speech of the accused, 
(’22) 23 Cri L Jour 161 (162) (Lah). 

[4] Where there are several accused persons, the 
judgment should analyse the evidence against each of 
them separately. (Yol 27) 1940 Sind 113 (113, 114) : 41 
Cri L Jour 724 (DB) * (Yol 25) 1938 Pat 34 (35) : 39 
Cri L Jour 221 « (Yol 24) 1937 Sind 26 (27, 28) : SO 
Sin dr L li 882 : 88 Cri L Jour 363 (DB) * (Vol 11) 1924 
Oudh 335 (336) : 27 Cadh Cas 32 : 25 Cri L Jour 913 
* (Voi 11) 1924 Mad 350 (351) : 25 Cri L Jour 790 £ 
(Yol 11} 1924 Rang 67 (67) : 25 Cri L Jour 205 * (’83) 
1883 All W N 145 (146) * (Yol 3) 1916 Mad 834 (834) : 
16 Cri L Jour 809. 

[i See also (Voi 30) 1943 Pat 417 (418) ; 45 Cri L Jour 
406.] 

[5] The Court should arrive at an independent con- 
clusion on the case before it. (Yol 27) 1940 All 18 (19) : 
ILR (1939) All 865 : 41 Cri L Jour 220. (Appellate 
judgment.) 

[6] A reference to the opinion of the Advocate-Gene- 
ral or the Public Prosecutor in the judgment is irrele- 
vant. (Yol 5) 1918 Bom 226 (227, 228) : 42 Bom 400 : 
19 Cri L Jour 607 (DB). 

9. Remarks in the judgment.'— [1] Remarks 
against persons neither parties nor witnesses before the 
Court should be avoided in the judgment. (Vol 30) 1943 
Lah 298 (802) : 45 Cri L Jour 149 (DB) « (Vol 29) 
1942 Lah 232 (233, 234) : 43 Cri L Jour 808 * (Yol 
27) 1940 Mad 134 (134) : 41 Cri L Jour 317 * (Yol 25) 
1938 Sind 103 (105) ; 89 Cri L Jour 524 (DB) * (Yol 
21) 1984 Sind 68 (69) : 35 Cri L Jour 1138 (DB) * (Yol 
8) 1921 Bom 394 (395) : 45 Bom 1127 : 22 Cri L Jour 
335 (DB) * (’97) 21 Mad 88 (91) (DB) * (’90) 18 Cal 
201 (214) : 17 Ind App 159 (PC). (Civil case.) 

[2] Any unfounded and unnecessary observations 
which are calculated to injure the reputation or wound 
the feelings of parties or witnesses should be avoided in 
the judgment, (Vol 24) 1937 Oudh 277 (278, 279) : 38 
Cri L Jour 376 * (’67) 8 Suth W R Cr 13 (15) (DB) * 
(’ll) 12 Cri L Jour 464 (465) (Low Bur) * (’75) 23 Suth 
W R Cr 65 (66) (DB) * (Yol 30) 1943 Lah 298 (302) : 
45 Cri L Jour 149 (DB) * (Yol 27) 1940 Lah 42 (43) : 
41 Cri L Jour 380. (Judge is entitled to pass remarks in 
judgment on conduct of party or witness provided re- 
marks are justified by findings.) 

[3] Unfounded remarks against the conduct of 
counsel should not find a place in the judgment. (Yol 1) 
1914 Oudh 17r(173); 15 Cri L Jour 420 « (’77) 1 Cal L 
Rep 62 (64). 

[4] Facetious comments which do not contribute 
to the disposal of the case and which are likely to 
wound the feelings of persons should be avoided, (’ll) 

12 Cri L Jour 464 (464) (Low Bar) * (’82) 5CPLB 
Cr 24 (27) $ (’31) 1931 Mad W N 1152 (1156) * (*12) 

13 Cri L Jour 259 (265) (Low Bur)* (Vol 33) 1946 Nag 
321 (329) ; I L R (1946) Nag 946 (DB). 

[5] A judgment should not contain any remarks cal- 
culated to throw doubt on the conclusion which it em- 
bodies, (Vol 25) 1938 Sind 103 (105) : 39 Cri L Jour 524 
(DB)*(Vol 33) 1946 Sind 121(124): ILR (1946) Kar 26$ 
(DB). (Mere fact that -Judge while acquitting accused 
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says that benefit of doubt was given to him and there 
remained suspicion though not proof against him does 
not make it inconsistent with acquittal.) * (Yol 9) 1922 
Pat 97 (99) : 28 Cri L Jour 371 * {‘78) 2 All 38 (35) 
(SB) « (’80) 1930 Mad W N 1253 (1254). 

[6] In cases which have assumed a communal aspect 
the language of the judgment should not be such as to 
promote communal enmity. (Yol 23) 1936 Lah 429 
(433) : 37 Cri L Jour 661, 

10. Offence to be specified. — [1] Where a Judge 
convicts the accused on a charge of culpable homicide 
not amounting to murder, he should state in his judg- 
ment under which of the exceptions in S. 300 of the 
Penal Code the case falls. (’66) 1 Agra H C B Cr 3 (6) (DB). 

11. “Punishment to which he is sentenced.’* — 
[1] Where a Court finds an accused person guilty, it is 
bound to pass some sentence. (’84) 1884 All W N 219 
(219)*(’95) 22 Cal 805 (809) (DB). 

[But see (Yol 15) 1928 Nag 188 (189) ; 24 Nag L R 
110 ; 29 Cri L Jour 506.] 

[2] A Court has no power to postpone the passing of 
the sentence to some future date once it convicts the 
accused. (’12) 13 Cri L Jour 288 (288) (DB) (Bom). 

[3] The sentence ought to be self-contained so that 
the functionary who has to execute it should have 
nothing to do but to obey the directions given 
therein. (’01) 24 Mad 13 (15, 16) (DB) * (’93) 15 All 
208 (209) (DB), (Direction to detain for 5 years in 
Reformatory School unless he attains majority before 
the period — Not a legal sentence.) 

[4] Order disqualifying a person from holding driving 
licence is not a punishment falling within this section. 
(Yol 82) 1945 Mad 27 (28) : I L R (1945) Mad 315 : 46 
Cri L Jour 300. 

12. “Shall be dated and signed by the presid- 
ing officer at the time of pronouncing it. — [1] 

A judgment is not complete until (1) it is written, (2) 
signed, (3) dated and pronounced in open Court. The 
last three must take place on the same occasion. (Vol 4) 
1917 Mad 340 (341) : 17 Cri L Jour 166 : 40 Mad 108 
(DB) * (’89) 1889 Rat 429 (429) (DB). 

[See (Vol 10) 1923 Bang 44 (44, 45) : 24 Cri L Jour 
584 (DB). (Judgment dated and signed and sent to 
the clerk to deliver — Held, it cannot be treated as a 
mere irregularity.)] 

[2] Merely putting the initials of the presiding officer 
has been held not to amount to signing the judgment 
within the meaning of this section. (Yol 17) 1930 Mad 
867 (868) : ,54 Mad 252 : 82 Cri L Jour 430. 

[3] The signature should be made with a pen and 
ink. and not with a stamp. (’83) 6 Mad 396 (398, 399) 
(DB). (Only an irregularity curable under S. 537.) * 
(’70) 14 Suth W R Cr 81 (81) (DB). 

[4] Omission to date and sign a judgment — Only 
• an irregularity covered by S. 537. (’98) 2 Weir 711 (712) 

(DB) * (Vol 12) 1925 All 299 (BOO) : 47 All 284 : 26 
Cri L Jpur 688 * (Yol 17) 1930 Bang 77 (78) : 7 Rang 
370 : 30 Cri L Jour 1166. 

[5] Case heard by three Magistrates of a benchs— 
Signing s of it by seven is an illegality. (Vol 18) 1931 Mad 
m (495): 32 Cri L Jour 971, 

[6] The presiding officer referred to is the presiding 
offider at the trial who is assumed to have written and 
pronounced his judgment while still holding the same 
office^ (Vol 84) 1947 Mad 248 (251, 252) ; I L R (1947) 
Had 065 ; 48 Cr L J 81 (DB), 

13. Judgment in the alternative — Sub -section 
(3). —" [I] When there is a doubt as to which of the 
. ; two sections or which of two parts, of the same section 
„ applies an alternative judgment can be given. (Vol 32) 
;&$) :* (Vol 2$ 1940 Pat 289 

4 (vol 8) 


1921 Bom 8 (18) : 45 Bom 834 : 22 Cri L Jour 24t 
(FB) * (’S6) 1886 Pun Re No. 5 Cr, p. 7 (8) (DB). 

[2] A judgment in the alternative can be* passed 
only in cases in which, not the facts, but the application 
of the law to the facts is doubtful. (Yol 1) 1914 Lah 
549 (550): 14 Cri L Jour 664: 1913 Pun Be No. 11 Cr* 
{’75) 7 N W P H C R 137 (143) * (’87) 18S7 Pun Re 
No. 11 Cr, p. 19 (21, 22) (DB). 

14. Judgment in cases of acquittal. — [l] 
Acquittal— Judgment to state of which acquitted and 
also direct the liberation of accused. (’92) 1892 A11WN 
157 (157) (DB). 

[2] A mention of acquittal in the order sheet is not 
sufficient compliance with the provisions of sub-section 

(4) . (Yol 28) 1941 Oudh 575 (576) : 42 Cri L Jour 633. 

[3] A verdict of not guilty recorded — The Court 
should not, in its judgment, make any suggestion 
against the accused. (Yol 9) 1922 Pat 97 (99) : 23 Cri 
L Jour 371. 

[4] As soon as a judgment of acquittal is pronounced, 
the accused is entitled to be discharged from custody 
and no formal warrant of release addressed by the 
Court to the Superintendent of the jail is necessary^ 
(’69) 5 Mad H C B App ii (ii, iii). 

[See also (Yol 25) 1938 All 534 (535) ; 39 Cri L 
Jour 971.] 

15. Judgment in capital cases — Sub-section 

(5) . — [1] The reason for not giving capital sentence 
must be stated in the judgment. (Yol 27) 1940 Pesh 49 
(51) : 42 Cri L Jour 254 (DB) * (Yol 22) 1935 Lah 
337 (838) : 36 Cri L Jour 1001 : 16 Lah 1131 (DB) * 
(10) 11 Cri L Jour 481(481, 482)(DB)(Mad)*(Vol 14)1927 
Oudh 588 (590) : 28 Cri L Jour 980 (DB)* (Yol 9) 1922 
Low Bur 82 (33) : 11 Low Bur Bui 323 : 23 Cri L Jour 
437 (DB) * (Vol 20) 1933 Rang 61 (61) : 34 Cri L Jour 
699 (DB) * (1864) 1864 Suth W R Cr Gap 27(27)(DB). 

[2] While imposing the lesser sentence it is not for 
the Judge to ask himself whether there are reasons for 
imposing the penalty of death, but whether there are 
reasons for abstaining from doing so. (1900-02) 1 Low 
Bur Rul 216 (219) (FB) * (Yol 22) 1935 Oudh 265 
(268) : 36 Cri L Jour 529 (DB)*(Vol 20) 1933 Nag 307 
(309) : 34 Cri L Jour 1168: 30 Nag L R 9 (DB)*(Vol 9) 
1922 Low Bur 32 (33, 34) : 11 Low Bur Bui 823 : 23 
Cri L Jour 437 (DB) * (Vol 11) 1924 Rang 179 (180) : 
25 Cri L Jour 1121 : 1 Bang 751 (DB). 

[See also (Yol SO) 1943 Mad 69 (71) : I L R (1948) 
Mad 148 : 44 Cri L Jour 299 (DB). (That’ accused were 
between 16 and 18 years is no ground for reducing 
sentence to transportation for life,)] 

[3] Judge in doubt as to whether capital punish- 
ment should be given — The benefit must go to the* 
accused. (72-92) 1872-1892 Low Bur Rul 459 (461). 

[But see (1900-02) 1 Low Bur Rul 216 (220) (FB).] 

[4] This section does not indicate what reasons 
should be considered sufficient for not passing capital 
sentence. (’06) 4 Cri L Jour 132 (133) : 3 Low Bur Rul 
163. 

[5] The reasons for not passing , capital sentence 
must be in accordance with established legal principles. - 
(Yol 13) 1926 Lah 428 (429) : 7 Lah 141 ; 27 CriL. 
Jour 764. 

[See (Vol 22) 1935 Lah 337 (358) : 36 Cri L Jour 
1001 : 16 Lah 11S1 (D B). (Common intention to mufder 
brutally oarried out — All accused taking part in beating, 
—Merely beoause by whom the fatal blow is caused is not 
known, is no reason for awarding lesser penalty.)* (Vol 20) 
1933 Nag 307 (309); 34 Cri L Jour 1168: 30 Nag L R 9 
(D B). (Fact that assessors gave their opinion that- 
accused was riot guilty is no reason, for passing lesser 
sehtenee«]fi&(Vol 16) 1929 Att 160 (161) 3Q Cri, L Jour 
559 (D B). (It should not be a practice to assume that; 
Where the particular person eannofc be found to be guilty 
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Sentence of death. 368. (l) When any person is sentenced to death, the sentence shall 

direct that he be hanged by the neck till he is dead. 

Sentence of transpor - (2) No sentence of transportation shall specify the place to which 

iaiion. the person sentenced is to be transported. 

[1882 — S. 368 ; 1872—03. 319, 321 ; 1861— Ss. 50, 51, 53.] 

369* a [Save as otherwise provided by this Code or by any other law for the tirns being in. 

Court not to alter Judg - force or, in the case of a High Court established by Royal Charter, by 
went. the Letters Patent of such High Coart, no Court], when it has signed 

its judgment, shall alter or review the same, except b [' :: " *] to correct a clerical error. 

[ 1882 — S. 369 : 1872 — S. 464. ; 

[a] Substituted by the Code cf Criminal Procedure ( Amendment) Act, 1923 (18 [XVIII] of 1923), S. 101, foe 
“No Court other than a Hi^h Court.’* [b] The words and figures “as provided in sections 395 and 484 or 55 


were repealed , ilia. 

Section 367 — Note 15 \ cy;iid.) 

of th- fatal bio ',7 she capital sentence should not be 

indicted).] 

16. Trial by jury — Heads of charge to the 
jury— Proviso. — [1] The Judge should record the 
heads of the charge to any jury m such a form as to 
enable the Court of appeal to judge whether the facts 
and circumstances of the case were properly placed be- 
fore the jury and the law correctly explained to them. 
(Yol 24) 1937 Cai 266 (268) : 3S Cri L Jour 767 (D B) 
£(Vol 13) 1926 Cal 139 (145) : 53 Cal 372 ; 27 Cri L 
Jour 266 (D B) £ (Vol 4) 1917 All 173 (175) : 18 Cri L 
Jour 491 : 39 All 34S £ (’08) 8 Cri L Jour 35 (371 
(D B) (Bom)£(’95) 2 Weir 499 (499) (D B) (Mad)*(’98) 2 
Weir 385 (385) (D B) (Bfad)£(Vol 8) 1916 Pat 286 (237, 
238) : 17 Cii L Jour 353 : 1 Pat L Jour 317 (D B). 

[2] It is not sufficient for the Judge merely to state 
that the law on the subject was explained* and that the 
abstract of the evidence recorded was given to the 
jury. (’03) 1903 All W N 282 (232) £ (Vol 15) 1928 Pat 
420 (425) : 7 Pat 361 : 29 Cri L Jour 804 (D B) £ 
(Vol 7) 1920 Cal 564 (564) : 47 Cal 795 : 21 Cri L Jour 
694 (D B)*(Vol 17) 1930 Cal 712 (713) ; 32 Cri L Jour 
236 (D B) £ (Vol 17) 1930 Pat 243 (244, 245) : 9 Pat 
148 : 31 Cri L Jour 786 (D B). 

[See however (Vol 19) 1932 Cal 786 (786) : 34 Cri 
L Jour 56 (D B).] 

[3] It is desirable that the Judge should write the 
heads of charge as soon as possible after the deli- 
very of the charge to the jury and while the facts are 
still fresh in his mind. (’09) 9 Cri L Jour 452 (453) : 
38 Cal 281 (D B). 

[4] In cases of trials by jury, the Court of appeal 
must perforce base its decision in an appeal upon 
record of the written heads of charge. (’08) 8 Cri L Jour 
35 (37) (D B) (Bom). 

[5] Under proviso to S. 357 (5) of the Cr. P. C. it -is 
not necessary for the Sessions Judge to record the 
heads of re-charge in respect of the fresh charge under 
a particular section, when the fresh charge is the same 
as the original charge already recorded; and the omission 
to do so is not fatal to a conviction. (Vol 22) 1935 Cal 
31 (32) : 86 Cri L Jour 480 (D B). 

[6] Practice of Rangoon High Court in taking 
only shorthand notes in murder cases deprecated 
—Record of charge must be made in all appealable cases. 
(Vol 17) 1980 Rang 351 (352) s 8 Rang 372 : 32 Cri L 
Jour 23 (D B). 

17. Judgment not in conformity with Section- 
Procedure in appeal. — [1] Judgment not in con- 
formity with ; the seotion — Appellate Court should 
reverse it and order de novo trial. (Vol 7) 1920 Mad 171 
(172) : 21 Cri L Jour 52 (D B). 

18., Sub-section (6)* — flj An order passed under 
either of the two sections must be self-contained and 
must show that the Court has considered the evidence 


against each of the suspected persons and has found that 
the evidence pruves she ease against each of them indivi- 
dual!?. (Voi 27)1940 Sind-118 (114) : 41 Cri L Jour 724 
(D B)£(Vol 24} 1937 Sind 26 (27) ; 30 Sind L R 38*2 : 
38 Cri L Jour 363 (B R). 

Section 36S — Note 1 

[1] An order that the accused is sentenced “to receive 
the supreme penalty is not in proper form. (Vol 23} 
1936 Rang 46 (47) : 37 Cri L Jour 290 (D B). 

SECTION 369— SYNOPSIS. 

1. Scope. 

2. Judgment when final, 

3. “Alter or review the same.*’ 

4. Power of High Court to review its judgment. 

5. “Save as otherwise provided by this Code.” 

1. Scope. — [1] The judgment of a Criminal 
Court is final, as far as that Court is concerned; and on 
signing and pronouncing it, such Court becomes functus 
officio and has, therefore, no power to review, override* 
alter or interfere with the judgment in any manner 
excepb where it is otherwise provided by the Code or by 
any other law for the time being in force or for the pur- 
pose of correcting clerical errors. ('66) 5 Suth W R Cr 61 
(64) (FB). (Dissenting from 3 Suth W R Cr 45).£iVol 17) 
1930 Mad 1001 (1002) : 53 Mad 870 : 32 Cri L Jour 429 
(DB) £ ( 3 70) 7 Bom H C R Cr 67 (67)£(Vol 4) 1917 Pat 
110(111): 19 Cri L Jour 225. (Assumes the applicability 
of this section to orders under S. 146 of the Code.)£(T2) 
13 Cri L Jour 301 (301) (DB)(Low Bur). (An order under 
S. 487 cannot be reviewed.) £ (Vol 21) 1984 Oudh 85 
(85, 86) : 35 Cri L Jour 417. (Order of reference under 
S. 438 cannot be reviewed by subsequent order,) 

[2] The Court cannot entertain any fresh application 
on the same facts for the same relief, as it would, in 
effect, amount to a re-consideration of the previous 
order. (T2) 13 Cri L Jour 301 (301) (D B) (Low, Bur). 
(First order in revision refusing to interfere — Subsequent 
order directing further inquiry under S, 437 was held 
an order reviewing the first.)£(’ll) 12 Cri L Jour 556- 
(557) (D B) (Mad). (First order declining to proceed 
under S. 476 — Subsequently on motion of the opposite 
party Coutt passing order under^S. 476 — Second order 
amounts to review of the first.). 

[See however (’70) 12 Suth W R Cr 40 (41) (D B). 
(But where the Magistrate f first passes an order under 
S, 133 he is not precluded from passing another order 
under S. 144 on the same facts.)] 

[3] The section doesjiot bar any application to con- 
sider a matter whiohf was not the subject of the prior 
adjudication. Where therefore a prior appeal by an 
accused against his conviction was dismissed, it was 
held that a revision application -by the Government for 
enhancement of the sentence is not barred. (Vol 13) 
1928 Bom 555 (556, 557) : 50 Bom 783 : 27 Cri Hour 
1173 (D B) £ (Vol 26) 1939 Bang 392 (394) : 40 Cri L 
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Jour IQS : 1940 Kang L E 145. (Assumed.) 4* (Vol 20) 
1933 Ml 485 UbG) : 55 Ail 715 : 34 Cri L Jour 1205 
;D B) © (Vol 20) 1933 Pat 12G (127, 128) : 12 Put IS 


iD B f. 

‘ rs'v (Tol 13) 1926 Nag 323 (324) : 27 Cri L Jour 
jgO 6 E) © (Vol 12) 1925 Mad 993 (994, 996) : 26 Cri 
L Jour 583 (X> B) © (Vol 21) 1934 Bom 471 (473) : 36 
Cri L Jour 351 (D B).j 

[4] The word “Judgment” for the purposes of this 
section means a decision in a trial which decides a 
case finally, so far as the Court trying the case is con' 
cerned and terminating in a conviction or acquittal. 
(Vol 27) 1940 Oudb 396 (397) : 41 Cri L Jour 725 
©(Vol 26) 1939 FC 43 (48): 40 Cri L Jour 468: ILK 
•(1939) Ear (F C) 132 : 1939 F C E 159 : I L it (1940) 
Lah 400 (F C). (Judgment does not include an interlocu- 
tory order ) © (Vol 26) 1939 Sind 193 (195) : 40 Cri L 
Jour 745 : I L E (1940) Ear 74 (F B). (Order dismissing 
complaint under S. 203 or discharging accused under 
S. 259 is not judgment.) © (Vol 24) 1937 All 76 (77) : 
38 Cri L Jour 318. (Complaint under S. 476 is not 
judgment.) © (’08) 9 Cri L Jour 80 (S2) : 31 Mad 543 
(DB). (Order of discharge under 8. 253 is not judgment.) 
©(’01) 28 Cal 652 (660) (FB)© (Vol 30) 1943 Cal 29 (29) : 
ILB (1942) 2 Cal 403: 44 Cri L Jour 11 (DB). (Order of 
acquittal passed under S. 247 is final.) © (Vol 30) 1943 
Mad 6 (7): 44 Cri L Jour 176. (Do.)©(Vol 29) 1942 Mad 
240 (240) : 43 Cri L Jour 401. (An order of acquittal 
passed under S. 247 on absence of complainant cannot 
be reviewed.). 

[See also (Vol 32) 1945 Oudh 52 (53) : 46 CriL Jour 
l 684, (Dismissal of appeal for default of appearance of 
appellant — Assumed that it is a judgment to which the 
section applies.)] 

[5] The following are held to be final orders dis- 
posing of the case, so far as the Court passing the 
order is concerned, and not liable to be reviewed or 
.reconsidered by such Court: — 

(a) Orders under Ss. 145, 146 or 488. (Vol 12) 1925 
Nag 457 (458) : 26 Cri L Jour 1289. (Order under 
S. 145.)©(’08) 7 Cri L Jour 401 (402, 403): 35 Cal 350 
•CD B). (Do.)©(Vol 13) 1926 All 242 (242) : 48 All 258 : 
27 Cri L Jour 466. (Do.)© (Vol 4) 1917 Pat 28 (30) : 19 
Cri L Jour 105. (Order under S. 146.)©(’69) 11 Sutb W 
R Civ 532 (533) (DB). (Do.) © (’13) 14 Cri L Jour 
605 (606) : 16 Oudh Cas 192. (Assumed that 8. 369 
Applies.) © (Vol 4) 1917 Pat 110 (111) : 19 Cri L Jour 
2,25. (Do.) ©(Vol 27) 1940 Rang 222 (223): 41 Cri L Jour 
•833. (Order under S 488.)©(Vol 4) 1917 Cal 799 (800) : 
18 Cri L Jour 556 (D B), (Do.). 

(b) Orders accepting the verdict of a jury and post- 
ering the case for passing the sentence. (1900) 4 Cal 
W N 683 (683) (D B). (Assumed that S. 369 would 
apply.) 

(o) Order ’enter as false, mistake of law’ passed on 
perusal of police report. (Vol 10) 1923 Pat 532 (535) : 24 
Cri L Jour 481, (S. 369 assumed to apply.) 

(d) Order refusing to f deliver property seized by 
police. (’98) 22 Bom 949 (958) (D B). (Order refusing to 
deliver property seized by the police.) 

[6] , No Court subordinate to the High Court has any 
inherent jurisdiction to review its own judgment, save in 
a, few circumstances, such as, where there has been an 
abuse of process of Court, fraud played upon the Court 
or where petty Clerical errors or mistakes have been 

— Order fox restoration of, property to complainant 
"“7 On application ‘by another party order set aside and 
property ordered to be delivered to applicant — . Subse- 
quent order is illegal, (yol BO) 5 1943 Mad 392 (892) : 44 
rfCn. L Jour 554. ■ , A, 

Riders mentioned^ below being neither a 
within the. meaning of this section nor a 


final order, there is nothing in law preventing the Court 
which passed it from reconsidering it or from entertain- 
ing a fresh application for the same relief: 

(a) Interlocutory orders such as order for transfer of 
a case. (’81) S Ca^63 (72)©(’93) 20 Cal 513 <519) (DB) 
[See also (Vol 7) 1920 Pat 563 (564 565):21 Cd L Jour 
594 : 5 Pat L Jour 47. (Inadvertent order of transfer.)] 

(b) For issue of summons to accused under 8. 204 or 
to a witness. (Vol 10) 1923 Cal 662 (662): 25 Cd L Jour 
464 (D B) © (Vol 18) 1931 Pat 81 (81, 82):32 Cri L Jour 
551. 

(c) Order of discharge not amounting to acquittal. 
(Vol 17) 1930 Cal 61 (62) : 31 Cri L Jour 260. (Order of 
discharge under S. 209.) © (’01) 28 Cal 652 (658, 662) 
(F B) © (Vol 12) 1925 Nag 432 (432) : 26 Cri L Jour 
1040. (Order of dismissal under 8. 256.) © (’09) 9 Cri h 
Jour 80 (82): 31 Mad 543 (FB)©(Vol 14) 1927 Mad 503 
(503, 504):28 Cri L Jour 304. (Discharge under S.259.)© 
(’02) 29 Cal 726 (732) (F B). (No difference between 
order of discharge passed by a Presidency Magistrate 
and one passed by a- Provincial Magistrate.)©(Vol 16) 
1929 Bom 134 (134) : 30 Cri L Jour 594 (D B) © (Vol 
26) 1939 Sind 193 (195) : 40 Cri L Jour 745 : I L B 
(1940) Ear 74 (F B). 

[But see (Vol 22) 1935 All 59 (60) : 36 Cri L Jour 
128.] 

(d) Order of dismissal under S. 203. (Vol 17) 1930 
Oal 61 (62) : 31 Cri L Jour 260 (D B) © (’06) 3 Cd L 
Jour 274 (275) : 29 Mad 126 (F B)© (Vol 19) 1932 Mad 
369 (371) : 55 Mad 622 : 83 Cri L Jour 454 (F B). 

[See also (Vol 26) 1939 Sind 193 (195):40 Cri L Jour 
745 : 1 L E (1940) Ear 74 (F B).] 

(e) Order cancelling notice under 8. 107, Criminal P.C., 
for absence of the complainant. (Vol 10) 1923 All 832 
(333): 24 Cri L Jour 232. (Magistrate cannot re-institute 
the enquiry though a fresh complaint is not barred.)] 

[8] The'general principle underlying the section does 
not apply to administrative or ministerial orders. (Vol 
20) 1933 Pal242 (243);12 Pat 234 :34 Cri L Jour 1198 
(D B). 

2. Judgment when final. — [1] A judgment of a 
criminal Court becomes final only after it is pronounced 
and signed. (’12) 13 Cri L Jour 120 (120, 121) : 38 Cal 
828 (D B) © (’87) 14 Cal 42 (48) (F B). 

[But see (’70) 5 Mad H C E App xix (xx). (Under 
old law, the Magistrate had power to alter sentence or 
order, before despatch of Calendar to appellate autho- 
rity.)] 

[2] A judgment which though signed has not been 
pronounced is inoperative and incomplete and the Judge 
has power to alter or vary it before pronouncing it. (13) 
14 CriL Jour 562 (563) (All). 

[3] Magistrate pronouncing judgment before signing 
it — His attention drawn to error or mistake therein ■— 
He has ample powers to correct any mistake or alter the 
judgment before signing it. (Vol 31) 1944 Pat 209 (209, 
210) : 23 Pat 28 : 46 Cri L Jour 30 (D B) © (’66) 5 
Suth W E Cr 61 (64) (F B)©(’93) 1898 Bat 659 (663) (D B), 

[4] Under the rules of the Allahabad High Court, a 
judgment becomes final only after it is sealed, and, 
therefore, the High Court has power to alter or add to 
its judgment before it is actually sealed. (Vol 3) 1916 
All 183 (184) :38 All 184 : 17 Cri L Jour 47 (DB)* 
(21 All 177 and 1 Cri L Jour 710; 27 All 92, followed.) 

[5] Chief Court of Oudh holds that the sealing of the 
judgment is not what creates finality in the judgment 
and that it is only a ministerial act. (Vol 27) 1940 Oudh 
371 (374) : 41 Cri L Jour 682, (21 All 177; 27 All 
92 : 1 Cri L Jour 710; (Vol 3) 1916 All 183 : 38 All 
134 : 17 Cri L Jour 47 (DB); 7 Cal W N vii, dissented 
from.) 

[6] According to the practice of the Bombay Sigh 
Opurfc ip its ordinary original criminal, jurisdiction* no 
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judgment nor any other pronouncement of its decision 
is signed until the warrant is signed fay the presiding 
Judge and therefore before signing the warrant the 
Court can alter or review its sentence, though already 
pronounced. (Yol 28) 1936 Bom 193 (195):37 Cri L -Tour 
753 : 60 Bom 485. 

[7] The word ‘judgment’ does not refer to any formal 
orders which are contemplated to be drawn up and 
Issued in consequence by a ministerial officer of the 
Court. Such ministerial orders, which are issued, may 
be corrected or altered. (Vol 13) 1926 Mad 420 (420, 
421) : 27 Cri L Jour 184 * (70) 2 NWPHCB 117 
(118, 119) (F B). 

3. “Alter or review the same.” — [1] The Court 
after signing and pronouncing its judgment becomes 
fundus officio and has no power thereafter to add to or 
alter such judgment in any manner. Any such altera- 
tion or addition, if made would be without jurisdiction, 
and a nullity. (Yol 82) 1945 Oudh 52 (53) : 46 Cri L 
Jour 684 * > Vol 29) 1942 Mad 240 (240): 43 Cri L Jour 
401 $ (Yol 6) 1919 All 329 (330) : 20 Cri L Jour 4S6. 
(Alteration in the order requiring security under S. 107.) 

[See however (1865) 8 Suth W R Or 18 (16) (D B). 
(An amendment referring to the time at which the sen- 
tence should commence is not an alteration of the sen- 
tence itself.)] 

[2] The following alterations and additions are illegal! 

(a) The addition of an explanatory note to the judg" 
ment after it is pronounced. (78-80) 2 All 33 (35) (SB)* 

[See (Vol 27) 1940 Lah 192 (193) : 41 Cri L Jour 
708. (High Court has no power to amend its own order 
by way of explanation or otherwise.)] 

(b) Subsequent enhancement of sentence under S. 75, 
.Penal Code. (Vol 5) 1918 Bom 250 (250) : 42 Bom 202 : 

19 Cii L Jour 279 (DB). 

(c) The enhancement of the sentence passed, even 
though it be at the request of the accused himself in 
order to make his case appealable. (’88) 1883 All W N 
16 (16)# (See however S. 413, Note 4.) 

(d) The addition of a sentence of imprisonment in 
default of payment of fine omitted to be passed by over- 
sight. (Yol S) 1921 Bom 368 (368) ; 22 Cri L Jour 608 
(DB). (Court can only report to High Court under S. 438.) 

(’92-96) 1 Upp Bur Rui 18 (18). 

[3] In cases where the Court finds that the conviction 
and sentence passed by it are illegal, or where the 
innocence of the accused is discovered from facts which 
come to light subsequent to the conviction and sentence 
passed by the Court, the only remedy would be to 
report the matter to the High Court under S. 438 or to 
refer the matter to the Provincial Government for 
necessary action under chapter XXIX. (75) 23 Suth 
W R Cr 49 (49) (DB) * (’04 2 Low Bur Rul 43 (45) * 
(Yol 17) 1930 Mad 1001 (1002) : 53 Mad 870 : 32 Cri 
L Jour 429 (DB). (Court cannot treat its order of 
acquittal as a nullity.) (Yol 10) 1923 All 473 (474) : 
45 All 143 : 24 Cri L Jour 766. (Subsequent discovery 
■of innocence of accused.) 

[4] Where a mistake is pointed out to the Magis- 
trate subsequent to his passing an order under S. 488, 
he cannot amend the order but can only submit the 
proceedings to the Sessions Judge for submission to the 
High Court for rectification. (Vol 27) 1940 Rang 222 
(223) : 41 Cri L Jour 833. 

[5] The rule against review does not apply where 
the portion of the judgment or order sought to he 
reviewed does not form an integral part of the judg- 
ment and can be treated as separate and distinct from 
such judgment. (Yol 4) 1917 Lah 163 (164) : 18 Cri L 
Jour 332 : 1916 Pun Ee No, 25 * CIO) H Cri L Jour 


178 (179) (DB) (Lah). (Judgment containing damag- 
ing observations against witness — Judgment against 
accused not affected by reconsideration of the portion — 
Judge can reconsider the portion for expunging the 
observation.) 

[6] Where the Magistrate accidentally omits to pass 
an order regarding the disposal of property at the time 
of the judgment, he or his successor can subsequently 
pass an order for its disposal, as such an addition is not 
an alteration of the judgment. (Yol 9) 1922 Mad 329 
(329) : 24 Cri L Jour 159. 

[But see (’01) 4 Bom L R 12 (IS) (DB).] 

[7] A judgment cannot be said to be altered within 
the meaning of this section in the following cases: — 

(a) Where the Sessions Judge sentences the accused 
to transportation not knowing that he is already serv- 
ing a sentence of imprisonment and after becoming 
aware of it, directs that the sentence of transportation 
should take effect immediately, (’88) 1SS8 Rat 391 (391) 
(DB). 

(b) Where the Court adds a direction as to costs in 
proceeding under S. 145. (Yol 7) 1920 Cal 320(320) : 47 
Cal 974 : 21 Cri L Jour 751 (DB). 

(e) Where the appellate Court setting aside a con- 
viction on the ground of want of jurisdiction but omitt- 
ing to order a re-trial, adds the necessary directions 
subsequently. (’81) 3 Mad 48 (51) (DB). 

4. Power o£ High Court to review its judgment, 

[1] Where the High Court has pronounced its judg- 
ment and signed it, neither the Judge, who passed, the 
judgment nor any other Bench of the High Court has 
power to review, re- consider or alter it except for correc- 
ting a clerical error, where the judgment was passed: — 

(a) In revision or appeal. (Vol 31) 1944 Pat 209 (209): 
23 Pat 28 : 46 Cri L Jour 30 (DB) # (Vol 20) 1933 Cal 
870 (871, 874) : 34 Cri L Jour 1100 : 61 Cal 155 (DB). 
(Reversed in (Vol 22) 1935 P C 89 : 62 Ind App 129 : 
62 Cal 983 : 36 Cri L Jour 838 (PC) on another point) 
* (’87) 14 Cal 42 (48) (FB) * (Vol 4) 1917 Bom 238 
(288) : 18 Cri L Jour 889 (DB) 68 (Yol 22) 1935 All 
466 (467): 36 Cri L Jour 1286 : 57 All 867 (DB) ((Vol 14) 

1927 All 724 : 29 Cri L Jour 88, Dissented from.) 6E* 
(Yol 16) 1929 Lah 797 (799) : 10 Lah 241 : 30 Cri L 
jour 815 (DB). (Overruled in (Yol 32) 1945 Lah 130 : 
I L R (1944) Lah 391 : 46 Cri L Jour 566 (SB) on 
another point.) 9 (’85) 10 Bom 176 (180) (SB) « (Yol 26) 
1939 Lah 244 (245) : 40 Cri L Jour 763. (The only 
authority that can interfere with the sentence is the 
Provincial Government.) 68 (Yol 28) 1936 Nag 132 (134): 
ILR (1936) Nag 99 : 38 Cri L Jour 390 (DB) * (Vol 10) 

1928 All 473 (474) : 45 All 143 : 24 Cri L Jour 766. 
(Even if any new materials had been discovered.) 

[See (Vol 14) 1927 Mad 961 (962) : 28 Cri L Jour 
974 (SB), (But where a Bench of the High Court heard 
the case, but did not finally dispose of the case, held 
another Bench of the Court had power to hear and 
dispose of the ease.)] 

(b) Or on a reference to it under S. 432 or 434 or 
438. (’93) 1893 Bat 638 (638) (DB). (Reference under 

S. 432, or S. 434.) 9 (Vol 33) 1946 Bom 276 (278, 279) 
(FB). (Reference under S. 438 by Sessions Judge— High 
Court passing order on reference without issuing notice, 
viz., ‘No order on reference’ — Order amounts to judg- 
ment — Subsequent revision application by party at 
whose instance the reference was made — Revision 
application is barred as in effect it seeks to alter or 
review previous judgment of High Court.) 

- [2] The powers of revision vested in the High Court 
under S. 439 can only be exercised at the direction of 
the Court if the circumstances require it and ordinarily 
no party has a right to be heard in support of his case. 
(Vol 11) 1924 Mad 640 (644) ; 47 Mad 428 : 26 Cri L 
Jour 370 (DB). 
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Presidency Llrujibircies 37G. Instead of recording a judgment in manner hereinbefore pro. 
judgment Tided, a Presidency Magistrate shall record the following particulars: 

(a) the serial number of the case ; 

i’b) the date of the commission of the offence ; 

(0) the name of the complainant (if any) ; 

(cl) the name of the accused person, and (except in the case of an European British subject) 
his parentage and residence ; 

(e) the offence complained of or proved ; 

(f) the plea of the accused and his examination (if any) ; 

(g) the final order ; 

(h) the date of such order ; and 

(1) in all cases in- which the Magistrate inflicts imprisonment, or fine exceeding two hundred 
rupees, or both, a brief statement of the reasons for the conviction. 

[ 1882 — S. 370. ] 


Section 369 — Note 4 (contd,) 

[8] Where an order is passed to the prejudice of an 
accused, and by mistake or inadvertence no opportunity 
had been given to him to be heard in his defenee, such 
an order being without jurisdiction 33 not a judgment 
and the High Court has power to entertain a fresh revi- 
sion application to re-consider the matter. (Vol II) 
1924 Mad 640 (644) : 47 Mad 428 : 26 Cri L Jour 870 
(DB)* (Yol 14) 1927 Cal 702 (704) : 55 Cal 417 : 28 Cri 
L Jour 831 (DB). 

[4] Where the sentence against an accused is reduced 
without notice to the Crown, the Court has no power to 
re-eonsider the matter as the Crown has no right to be 
heard in the matter of sentence. {Yol 20) 1933 Cal 870 
(872, 873) : 61 Cal 155 : 34 Cri L Jour 1100 (DB). 

[5] Where a criminal revision application is dismis- 
sed for default of the petitioner, the High Court has no 
right to entertain a fresh application for the same 
relief. (12) 13 Cri L Jour 710 (711) (DB) (Mad) * (Yol 
10) 1923 Mad 276 (276) : 28 Cri L Jour 746. (Revision 
rejected for non-payment of printing charges — Held 
Court had no power to re-hear.) 

[See (Yol 3) 1916 Mad 516 (517) : 16 Cri L Jour 697. 
(Revision dismissed on merits — No fresh petition lies on 
the same matter.)] 


[See however (Yol 11) 1924 Lah 810 (810) : 23 Cri 
L Jour 750. (Order of dismissal can be set aside by 
High Court as it is not judgment.)* (Yol 15) 1928 
Bang 288 (288): 30 Cri L Jour 749. (Do,)* (’09) 10 Cri 
L Jour 287 (288,289) (DB) (Cal). (Application dismissed 
not heard and determined on merits — It can be res- 
tored to file and heard.)] 


5. “Save as otherwise provided by this Code.” 
— [1] The following provisions admit of review of 
judgments in particular cases : 

[a] Section 395 providing for review of the sentence 
of whipping. 

, [b] Section 432 providing for review of a case where 
questions of law are referred for decision by the High 
, Court-. 

[o] Section 484 providing for review of judgment in 
, contempt eases where the accused tenders an apology. 
• (Yol 22) 1985 All 60 (61) : 56 All 990 : 35 Cri L Jour 
1485. 


1 14J Section 436 providing for a District Magistrate 
making furtherinqulry himself in respect of an order 
passed by himself; (>01) 28 Cal 102 (104) (DB)* (’06) 11 
" Gal W N xi (DB). 

[e] Section 489 (2) providing for cancellation or 
!i WPmticm of an order passed tinder section 488. (Yol 24) 

ssf cri t, 38i: ; . ' 

< -w ; ? utanehts ■ and WocAa 4 , appellate , 


Court are final except in cases provided for in Chap- 
ter XXXII. (See S. 430.) 

[2] The inherent powers of the High Court, as 
stated in S. 561A, do not include the power to review 
an order made by the High Court in its criminal juris- 
diction as it does not confer on the Court any new 
powers. (Yol 15) 1928 Lah 462 (463) : 10 Lah 1 : 29 
Cii L Jour 669 (DB). ( (Vol 14) 1927 Lah 1S9 : 28 Cri 
L Jour 239, Overruled.)* (Yol 26) 1939 Lah 244 (245): 

40 Cri L Jour 763. (The only authority that can inter- 
fere is the Provincial Government.)* (Vol 25) 1938 Nag 
74 (75) : 39 Cri L Jour 116 : I L R (1940) Nag 267. 

( (Yol 15) 1928 Oudh 402 : 3 Luck 680 : 29 Cri L Jour 
893 dissented from.)* (Yol 20) 1933 Cal 870 (874) : 61 
Cal 155 : 34 Cri L Jour 1100 (DB). (Reversed in (Yol 
22) 1935 P C 89 : 62 Ind App 129 : 62 Cal 983 : 36 Cri 
L Jour 838 (PC) on another point.)* (Yol 22) 1985 All 
466 (467, 468) : 36 Cri L Jour 1286 : 57 All 867 (DB). 
(Case law discussed.) 

[But see (Vol 15) ‘1928 Oudh 402 (403) : 29 Cri L 
Jour S93 : 3 Luck 680. (Following (Vol 14) 1927 Lah 
139 : 28 Cri L Jour 239, which was overruled by (Yol 
15) 1928 Lah 462 : 10 Lah 1 : 29 Cri L Jour 669.)] 

Section 370 — Note 1 

[1] This section is an exception to S. 367 and enacts 
that a Presidency Magistrate shall record' the particu- 
lars specified instead of recording a judgment as provided 1 
by S. 367. (Vol 8) 1921 Bom 374 (375) : 45 Bom 672 : 
22 Cri L Jour 17 (DBj. 

[2] This section does not apply to proceedings started 
under S. 2, sub-s. (1) and S. 3 of the Workman’s 
Breach of Contract Act, 1859. (1900) 27 Cal 131 (132, 
138) : 4 Cal W N 201 (DB). 

[3] The direction to record particulars should he 
strictly followed. (Yol 19) 1932 Cal 62 (63) : 33 Cri It 
Jour 264 * {Yol 19) 1932 Cal 64 (64) : 33 Cri L Jour' 
265. 

[4] The various particulars should be recorded in the , 
form prescribed by the various High Courts. Where,, 
however, all the important particulars have been record- 
ed, the omission to record Jail the particulars in the 
form prescribed is only an irregularity which can be 
cured under S. 537. (Yol 13) 1926 Cal 1109 (1110) : 27 
Cri L Jour 1131. 

[5] The words “if any” in clause (f) do not control 

the provision of S. 342, under which the Magistrate is 
bound to record the examination of the accused. (Yol 8) 
1921 Bom 374 (375, 376) : 45 Bom 672 ; 22 Cri L Jour 
17 (DB). 1 -• ' 

[6] The entry “denies” in the column was held suffix 
dent compliance with the section where, when the 
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371. (l) On the application of the accused a copy of the judgment, or, when he so 
Copy of judgment , etc., desires, a translation in his own language, if practicable, or in the 

to he given to * accused on language of the Court, shall be given to him without delay. Such 
application. copy j n an y case other than a summons-case, be given free 

of cost. 

(2) In trials by jury in a Court of Session, a copy of the heads of the charge to the jury 
shall, on the application of the accused, be given to him without delay and free of cost. 

Case of person sentenced (0, When the accused is sentenced to death by a Sessions Judge, 

to death. such Judge shall further inform him of the period within which, if he 

wishes to appeal, his appeal should be preferred, 

[ 1882 — S. 871 ; 1872 — S. 4G4. ] 

372. The original judgment shall be hied with the record of proceedings, and, where the 
Judghun* inien to he original is recorded in a different language from that of the Court, and 

wintered. the accused so requires, a translation thereof into the language of the 

Court shall be added to such record. 

[ 1SS2 — S. 372 ; 1872 — S. 464 ; 1861 — S. 429. ] 

Court of Session to send copy 373. In cases tried by the Court of Session, the Court shall 
of finding and sentence fo forward a copy of its finding and sentence (if any) to the District 
District Magistrate. Magistrate within the local limits of whose jurisdiction the trial 

was held. 

[ 1882 — S. 373 ; 1872 — S. 302 ; 1861 — S. 384. ] 


OHAPIEE XXVII. 

Of the Submission of Sentences for Confirmation. 

Sentence of death to 37$. When the Court of Session passes sentence of death, the proceedings 
•be submitted by Court shall be submitted to the High Court and the sentence shall not be executed 
of Session. unless it is confirmed by the High Court. 

[1882 — S. 374 ; 1872 — S, 287, para. 1 ; 1861 — S. 380.] 


•Section 370 — Note 1 (contd.) 

plea was taken and the accused was examined, he 

merely denied having committed the offence. (Vol 16) 

1929 Cal 406 (406, 407) : 56 Cal 1067 : 80 Cri L Jour 

526. 

[7] As to the effect of non-compliance with the 
clause, see notes under S. 587. 

[8] It is enough if the reasons are briefly stated, but 
it should be done in such a manner that the High Court 
may in revision, be in a position to judge whether there 
were sufficient materials before the Magistrate to support 
the conviction. (Vol 29) 1942 Mad 603 (604) : 43 Cri L 
Jour 859 © (’04) 1 Cri L Jour 839 (841) : 31 Cal 983 
(DB)© (Vol 13) 1926 Cal 1109 (1111) : 27 Cri L Jour 
1131 (DB)©(Vol 10) 1923 Mad 144 (144) : 23 Cri L Jour 
602. 

[9] The following statements are not sufficient. 

[a] That the offence is proved. (1900) 27 Cal 461 
(462) (DB)© (’86) 13 Cal 272 (273) (DB). 

[b] That the accused has no defence to make. (1900) 
27 Cal 461 (461, 462) (DB). 

[c] That the Magistrate believes the prosecution wit- 
nesses. (Vol 29) 1942 Mad 603(604) : 43 CriL Jour 859 
©(Vol 2) 1915 Bom' 137 (137) : 16 CriL Jour 771 (DB). 

[10] Where the omission to record the reasons has 
not seriously prejudiced the accused as where the trying 
Magistrate has made a record of the evidence and other 
important matters and the records are made available 
to the Court, the irregularity will be cured under S. 537. 
(Vol 11) 1924 Mad 799 (800) : 25 Cri L Jour 1084 (DB) 
©(1900) 27 Cal 461 (462) (DB)© (Vol 19) 1932 Cal 655 
<656) : 33 Cri L Jour 729© (Vol 10) 1928 Mad 185 
<186) : 46 Mad 253 : 24 Cri L Jour 84. 

[See (Vol 2) 1915 Bom 137 (187) : 16 Cri h Jour 771 

mu 


[11] Where the conviction is passed without proper 
reasons therefor, on evidence of Which no record is 
taken and which is, therefore, not available to the High 
Court, the omission to record the reasons in such cases 
is a grave irregularity. (Vol 10} 1923 Mad 185 (186) : 
46 Mad 258 : 24 Cri L Jour 84© 029) 1929 Mad W N 
892 (893)© (’86) 13 Cal 272 (274) (DB). 

[12] The Presidency Magistrate is not bound to give 
any statement of reasons in case he inflicts a fine of 
less than Rs. 200, but if he chooses to write a judgment 
in such a case it is his duty to give his findings on the 
facts proved. (Vol 20) 1938 Cal 532 (533) : 60 Cal 656 ; 
34 Cri L Jour 1059. 

[13] The word “imprisonment” contemplated by 
this section refers to the substantive sentence passed; it 
does not include the sentence of imprisonment ordered 
in default of payment of fine. (*ST) 14 Cal 174 (175) 
(DB). 

Section 371 — Note 1 

[1] Where a copy is granted free of cost, it is not 
necessary to affix any court- fee stamp on it when pre- 
ferring an appeal. ( f 88) 1888 Rat 364 (B64) (DB). 

Section 374 — Note 1 

[1] The High Court has been given wide powers in 
the ^confirmation proceedings in order to prevent any 
possible miscarriage of justice. (Vol 8) 1921 Sind 84 
(85, 89) : 23 Cri L Jour 33 : 15 Sind L R 103 (FB). 

[2] Reference for confirmation by High Court is 
provided under special laws in the case of sentences of 
death passed thereunder. (Vol 31) 1944 F C 1 (12, 18) : 
1944 F C R 61 : 1 L R (1944) Nag 300 ; 23 Pat 159 : 
ILR (1944) Ear (FC)8:45 Cri L Jour413 (FC). (Death 
sentence passed by Special Court under Special tCriminal 
Courts Ordinance, 2 [II] of 1942.) © (Vol 31) 1944 
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375 , 

Power to direct 


i 1 i If ben such proceedings are submitted the High Court thinks that a further inquiry 
should be made into, or additional evidence taken upon, any point 

inpdry to be made or bearing upon the guilt or innocence of the convicted person, it may make 

additional evidence to le S uch inquiry or take such evidence itself, or direct it to be made or taken 
tcJcen. by the Court of Session, 

(2) Such inquiry shall not he made nor shall such evidence be taken in the presence of jurors 
or assessors, and, unless the High Court otherwise directs, the presence of the convicted person may 
be dispensed with when the same is made or taken. 

(3) When the inquiry and the evidence (if any) are not made and taken by the High Court, 
the result of such inquiry and the evidence shall be certified to such Court. 

[1882 — S. 375 ; 1872 — jS. 289 ; 1861 — S. 400,] 

Power of High Court to 376- In any case submitted under section 374, whether tried with 

conviction . the ai( ^ °* assessors or by jury, the High Court — 

(a) may confirm the sentence, or pass any other sentence warranted by law, or 

may annul the conviction, and convict the accused of any offence of which the Sessions 
Court might have convicted him, or order a new trial on the same or an amended 
charge, or 

(c) may acquit the accused person : 

Provided that no order of confirmation shall be made under this section until the period allowed 


(b) 


Section 374 — Note 1 (conid.) 

Sind 83 (85) : 45 Cri L Jour 598 (FB).- (Do.) © (Vol 20) 
1933 Cal 1 (2) : 33 Cri L Jour 837 (FB). (See S. 3 (2), 
Bengal Criminal Law Amendment Supplementary Act.) 
© (Vol 19) 1932 Cal 818 (818, 820) : 33 Cri h Jour 722 
(FB). (Do.) 

[3] The records transmitted to the High Court in a 
confirmation case must be complete. (71) 15 Sufch 
W R Cr 16 (17) (DB). 

[4] Sessions Judge omitting to send record for con- 
firmation — High Court can in the exercise of its 
powers of revision call for the record and deal with it 
according to law. (Vol 31) 1944 Sind 83 (85) : 45 Cri 
Jj Jour 598 (FB). 


Section 375 — Note 1 

[1] Where the question was, if the accused was 
insane at the time he committed the murder of his 
wife, and where there was evidence that the accused 
spoke like an insane man on the day previous to the 
murder, and there was no evidence of any reasonable 
or probable cause for any jealousy on his part by reason 
of any evil conduct on the part of his wife, and the 
assessors found that the accused was not of sound 
mind, the High Court directed the Court of Session to 
place the convicted person under medical observation 
for a month, and then forward the case to them, with 
s e evidence of the medical officer and opinion of the 
Judge. (1864) 1 Suth WBCrl (1) (DB). 

I>J Where the prisoner was convicted on the sole 
evidence c i Li’s confession, which he alleged had been 
tutored by mo Magistrate who recorded it, the High 
Court directed the examination of that Magistrate on 
■the .question of the aneged tutoring. C95) 19 Bom 195 
(198) (DB). 

[3] “Further inquiry” includes the consideration of 
1 the evidence already taken. (’91) Id Mad 334 (337. 341) 

• (FB). (Case under S, 436.) 

' [4} Evidence improperly rejected or insufficient for 

* arriving at a proper decision — Additional evidence is 
necessary. <‘01) 25 Bom 168 (174) (DB). (Confession 
wrqngly rejected.) © (’86) 1886 Bat 229 (236, 237) (DB). 

' (Evidence as to prisoner’s state of mind insufficient.) 
t £5]’ Accused improperly refused: permission to call 
certain evidence material to his defence — High Court 
^permitted’ hhn ^ (’ll), 12 Cri 


).© (Vbll2) 1925 Mad 106 


[6] High Court cannot refer to the earlier statements 
made by the witnesses to the police, with a view to 
discredit such witnesses. (Vol 4) 1917 P C 25 (29) : 44 
Cal 876 : 18 Cri L Jour 471 : 44 Ind App 137 ; 13 
Nag L R 100 (P C). 

[See however (Vol 30) 1943 Cal 521 (527) : I L R 
(1943) 1 Cal 54B : 45 Cri L Jour 99 (DB). (Sessions 
Judge bringing to the notice of the High Court that 
certain valuable materials such as statements to police 
which did not implicate the name of the accused which 
could and should have been put in evidence in favour 
of the accused were not so put High Court can make 
full use of such materials for the purpose of doing 
justice as a Court of reference.)] 

[7] Where the circumstances called for the re-opening 
of the whole case owing to a grave irregularity in pro- 
cedure, it was held that the proper course was to set 
aside the conviction and order a re- trial instead of 
directing additional evidence to be taken. (Vol 22) 
1935 Sind 145 (179) : 28 Sind L B 397 : 86 Cri L Jour 
1161. (Failure to supply to accused copies of statements 
made to police by witnesses under S. 162.) 

[8] Where on a reference, the High Court had pro- 
nounced its decision, it was held that the accused had 
no further right of appeal, though at the time of 
reference he could have preferred an appeal. (’67) 1867 
Pun Be No. 38' Or, p. 55 (55) (DB). 

SECTION 376 — SYNOPSIS, 

1. Scope. 

2. May confirm the sentence. 

3. Commutation of sentence. 

4. May annul the conviction, 

5. “Convict the accused of any offence.” 

6. New trial, 

1, Scope. — [1] It is open to the High Court to 
go into the facts and to come to the conclusion that the 
finding of the jury is an unsafe finding, or is not 
justified by the evidence on record. (Yol 32) 1945 Lab 
105 (113) : IB E (1945) Lah 290.: 47 Cri L Jour 4 
(FB) © (Vol 24) 1937 Sind 162 (164) : B8 Cri L Jour 
808 : 31 Sind L R 82 (DB) © (Vol 23) 1936 Cal 73 (83): 
37 Cri L Jour 394 : 63 Cal 929 (DB) © (Vol 18) 1981, 
Cal 178 (183) : 32 Cri L Jour 190 (FB) © (Vol 8) 1921 
, Sind 84 (87, 88) : 15 Sind L B 103 : 23 Cri L Jour 33 
gBJ © (Yol 19) 1932 Pat- 802 (3021 *. 34 Cri L Jour 83 
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for preferring an appeal has expired, or, if an appeal is presented within such period, until such 
appeal is disposed of. 

[1882 — S. 376 ; 1872 — 3. 238 ; 1861 — S. 399.] 

OBJECTS AND REASONS. 

“ Clause 376 . — We considered a suggestion of the We think that the law should be left as it stands, as 
Calcutta High Court that, where one accused is sentenced the Court can always communicate with the Local 
to death and the other accused is sentenced to transpor- ’ Government if it thinks that the sentence of the ac- 
tation only, the Court should have power to inquire eused not sentenced to death should be remitted or 
into the facts of the case so far as relates to the latter. reduced.” — S. C. R., 1S98. 


Section 376 — Note 1 fcontd.J 

[2] The High Court is empowered to substitute its 
own finding in the place of the verdict of the jury, even 
though the verdict is unanimous. [Yol 33) 1946 Eom 
446 (452) : 47 Cri L Jour 962 (DU) * (Yol 2) 1915 Bom 
243 (244) : Is'Cr: L Jour 818 (DB) * (Yol 8) 1921 Sind 
S4 (ST, S3) : 15 Sind L R 103 : 23 Cri L Jour 38 (FB). 
(The whole broad question of the guilt or innocence of 
the accused is before High Court.) © (Yol 25) 1938 Cal 
6 (10) : 39 Cn L Jour 30S (DB). (High Court is obliged 
to come to independent conclusion as to guilt or 
innocence of accused — The question of misdirection is 
not important.) © (Vol 23) 1936 Cal 73 (83) : 37 Cri L 
Jour 394 : 63 Cal 929 (DB). 

[3] High Court will act with great circumspection 
before it sets aside the verdict of the jury. (Yol 25) 

1935 Cal 220 (221) : 39 Cri L Jour 541 (DB) © (Yol 23) 

1936 Cal 73 (88) : 37 Cri L Jour 394 : 63 Cal 929 (DB) 
© (Yol 8) 1921 Sind 84 (88) : 15 Sind L R 103 : 28 Cri 
L Jour 33 (FB). (High Court will interfere where 
material evidence is improperly rejected or admitted or 
where jury are improperly charged or misunderstood or 
where proved facts are insufficient to support verdict.) 

[4] An order of retrial by the jury is the only course 
left to the High Court if it does not acquit or discharge 
the accused. (Yol 29) 1942 Cal 524 (527) : 43 Cri L 
Jour 860 (DB). (Obiter. ) 

[5] Accused sentenced to death — ' Inadmissible 
evidence admitted before jury — High Court may after 
excluding inadmissible evidence maintain conviction if 
remaining evidence clearly establishes guilt of accused. 
(Yol 33) 1946 P C 82 (85) : 47 Cri L Jour 616 : I L R 
(1946) Bah 119 : 73 Ind App 77 (PC). (Affirming 
(Yol 82) 1945 Lah 105 (128) : I L R (1945) Lah 290 : 
47 Cri L Jour 4 (FB).) 

2. May confirm the sentence. — [1] Before the 
High Court confirms the- sentence of death, it will see 
if the verdict of the jury is supported by the evidence 
on record. (’26) 27 Cri L Jour 878 (379) (DB) (Cal) 
© (Vol 18) 1926 Nag 368 (370): 27 Cri L Jour 731 (DB) 
©(Yol 11) 1924 Cal 625 (628) : 26 Cri L Jour 5 (DB). 

[2] Misdirection in the charge to the jury causing 
failure of justice— Verdict of murder and sentence of 
death set aside. (Yol 9) 1922 Cal 324 (127) : 23 Cri L 
Jour 567 (DB). 

[3] Evidence totally circumstantial — Sentence of 
death should not be confirmed but commuted to one of 
transportation. (Vol 23) 1936 Cal 73 (80) : 37 Cri L 
Jour 394 : 63 Cal 929 (DB). 

[4] There is no rule of law that where the evidence 
is wholly circumstantial, death sentence should not be 
awarded. (Yol 16) 1929 Mad 667 (668) : 80 Cri L Jour 
971 (DB) © (Vol 2) 1915 Mad 821 (824) ; 16 Cri L 
Jour 20. (Accused woman of 60 years — Evidence 
circumstantial — Sentence of transportation for life 
enhanced to death sentence.) 

[5] Evidence entirely circumstantial — Accused, a 
young man of nineteen years — Sentence of transporta- 
tion for life not enhanced to one- of death; (Yol 2) 1915 
Mad 542 (543, 544) : 16 Cri L Jour 28 (DB). 

[6] The age of the accused might well be taken into 


consideration in determining the sentence to be passed in 
cases of murder. (’37) 1937 Mad W T N 728 (72S) (DB) 
© (Yol 2) 1915 Mad 821 (823, 824) : 16 Cri L Jour 20 
©(Yol 5) 1918 Low Bur 58 (59); 9 Low Bur Rul 165: 19 
Cri L Jour 64S (DB) ©(Yol 18) 1931 Lah 177 (178) : 82 
Cri L Jour 682 (DB)©(Yol 20) 1983 Rang 184 (136): 34 
Cri L Jour S35©(Yoi 20) 1933 Lah 229 (231) : 34 Cri L 
Jour 375 (DB) ©(Yol 15) 1928 Nag 108 (111) : 29 Cri L 
Jour 400 (DB). 

[7] The age or sex of the accused is not of itself a 
sufficient reason for awarding the lesser sentence. 
(Yol 80) 1943 Mad 69 (71, 72) : I L R (1943) Mad 148: 
44 Cri L Jour 299 (DB)©(Yol 11) 1924 Rang 179 (181) ; 
1 Rang 751 : 25 Cri L Jour 1121 (DB). (Accused being 
woman not conclusive reason for not awarding death 
penalty.) © (Vol 27) 1940 Mad 710 (716): I L R (1940) 
Mad 254 : 42 Cri L Jour 5S2 © (Yol 24) 1937 Lah 393 
(401): ILB (1937) Lah 481: 88 Cri L Jour 379 (DB)© 
(Yol 20) 1938 Cal 1 (2, 3) : 33 Cri L Jour 837 (FB) 
©(Yol 11) 1924 Nag 29 (32) : 25 Cri L Jour 147 (DB) 
©(Yol 18) 1931 Rang 171 (172) : 9 Rang 81 : 32 Cri L 
Jour 941 (DB)©(Vol 20) 1933 Oadh 52 (53) : 34 Cri L 
Jour 250 (DB)©(Vol 20) 1933 Lah 305 (306) : 34 Cri L 
Jour 720 (DB)©(Yol 9) 1922 Nag 65 (66): 22 Cri L Jour 
757: 18 Nag L R 101 ©(Vol 18) 1931 Oudk 89 (89): 32 
Cri L Jour 83 (DB). 

[But see (Yol 13) 1926 Nag 461 (463) : 22 Nag L R 
104 : 27 Cri L Jour 955 (DB). (It cannot be affirmed 
that the tender age of an accused is not of itself a suffi- 
cient reason for passing the lesser sentence — (Vol 9) 
1922 Nag 65 : 22 Nag L R 104: 27 Cri L Jour 955, dis- 
sented.)] 

[8] Delay in hearing the appeal for which the accused 
were in no way responsible has been considered a suffi- 
cient ground for not confirming the sentence of death. 
(M3) 14 Cri L Jour 642 (653) (DB)(Cal) © (Yol 13) 1926 
Nag 461 (468): 22 Nag L R 104: 27 Cri L Jour 965 (DB). 

[. See also (Yol 23) 1936 Cal 73 (80) : 37 Cri L Jour 
394 : 63 Cal 929 (DB).] 

[See however (Yol 17) 1930 Sind 225 (244) : 31 Cri 
L Jour 1026 (DB). (There is no ground for passing the 
lesser sentence on account of delay in confirming death 
sentence where the murder is not an ordinary one.)] 

[9] In determining whether the sentence is to be con- 
firmed, the High Court may consider if the commitment 
and the conviction were by Courts of competent juris- 
diction. (’80) 2 All 218 (233, 234, 235) (FB). 

[10] Satisfactory proof of motive is not always neces- 
sary before confirming the sentence. (Vol 4) 1917 Cal 
492 (492) : 17 Cri L Jour 380 (DB). 

3. Commutation of sentence. — [1] Death should 
ordinarily be imposed unless mitigating circumstances 
justify the lesser sentence. (Yol 30) 1943 Mad 69 (71, 
72) : I L R (1943) Mad 148 : 44 Cri L Jour 299 (DB) 
©(Yol 17) 1930 Pat 252 (255) : 81 Cri L Jour 727 (DB) 
©(>28) 29 Cri L Jour 540 (541) (Lah)©(Vol 19) 1932 Sind 
201 (205, 206) : 26 Sind L R 302 : 34 Cri L Jour 147 
©(Yol 19) 1982 Lah 245 (246) : 33 Cri L Jour 576 (DB). 

[2] Court must not pass the more severe sentence 
when circumstances of extenuation exist, 'merely because 
the consequences of the crime have been more serious* 
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than in an ordinary case. (Yol 24) 1937 Dang 466 (467): 
39 Cri L Jour 137 ’(DB). 

[S] The fact that for the murder of one person more 
than one have to be sentenced to death is no ground for 
commuting the sentence. (Yol 24) 1937 Pat 497 (499) : 
'38 Cri L Jour 1007 (DB)ft(Vol 23) 1936 Cal 227 (230) : 
37 Cri L Jour 676: 63 Cal 1089 (DB)ft(Vol 3) 1916 Lah 
408 (410) : 1916 Pun Re No. 12 Cr: 17 Cri L Jour 267. 

[4] Accused only son of his widowed mother sincerely 
penitent and filled with remorse for bis conduct — Sen- 
tence not commuted. (Yol 22) 1935 Cal 591 (594, 595): 
36 Cri L Jour 1254 (DB). 

[5] Doubt as to the guilt of the accused is a ground 
not for awarding the lesser punishment but for acquit- 
ting the accused. (Yol 13) 1926 Nag 868 (370) : 27 Cri 
L Jour 731 (DB) * (Vol 17) 1980 Pat 247 (252) : 9 Pat 
474 : 31 Cri L Jour 721 (DB) ft (Vol 17) 1930 Pat 252 
<255) : 31 Cri L Jour 727 (DB). 

[6] Accused sentenced to death— High Court quashing 
conviction on ground of want of territorial jurisdiction — 
Accused for second time sentenced to death by Court of 
competent jurisdiction — High Court commuted sentence 
of death to one of transportation. (Yol 13) 1926 Lah 582 
(584) : 7 Lah 396 : 27 Cri L Jour 1168 (DB). 

[7] The Federal Court has power, where there has 
been inordinate delay in executing death sentences to 
substitute a sentence of transportation for life on account 
of the time factor alone, however right the death sen- 
tence was at the time when it was originally imposed. 
<Vol 31) 1944 F C 1 (14) : 1944 F C R 61: I L R (1944) 
Nag 300 : 23 Pat 159 : I L R (1944) Ear 8 : 45 Cri L 
Jour 413 (FC). 

[8] Murder committed under grave provocation but 
not under grave and sudden provocation — Sentence of 
death commuted to one of transportation. (Vol 3) 1916 
€udh 138 (138): 17 Cri L Jour 190 (DB)ft(Vol 19) 1932 
Lah 369 (370) : 33 Cri L Jour 338 (DB) *(Vol 10 1923 
Lah 408 (409) : 25 Cri L Jour 298 (DB) *(Vol 20) 1933 
All 533 (535) : 35 Cri L Jour 232 (DB) *(Vol 3) 1916 
Mad 833 (833) : 16 Cri L Jour 611 (DB), 

[9] Murder not committed under the “immediate 
influence” of provocation — High Court confirmed sen- 
tence of transportation but expressed that Government 
might consider question of reduction of sentence. (’01) 
28 Cal 613 (620) (DB), 

[10] Accused at time of murder “su flexing from 
mental derangement of some sort” — Accused not by 
reason of such unsoundness of mind incapable of know- 
ing the nature of his act— Held that he was entitled to 
every indulgent consideration though guilty of murder. 
(’96) 23 Cal 604 (609) (DB) * (’31) 1931 Mad W N 719 
(723)*(Vol 20) 1933 Lah 123 (124) : 84 Cri L Jour 909 
<DB)*(Vol 19) 1932 All 238 (236): 33 Cri L Jour 714 (DB) 
ft(Vol 19) 1932 Oudh 18(21): 7 Luck 341: SB Cri L Jour 
163 (DB)*(Vol 20) 1933 Rang 144 (146): 34 Cri L Jour 
791 (DB) * (Yol 1) 1914 Upp Bur 31 (33) : 2 Upp Bur 
Rul 28 : 16 Cri L Jour 95 ft (’86) 10 Bom 512 (518). 
(Accused killing his children of whom he was very fond 
when suffering from fever.) © (’89) 12 Mad 459 (461) 
(DB). (Murder committed in pod febrile lunacy.) 

[Se]$ (Yol 19) 1932 Cal 658 (660) : 33 Cri L Jour 476 
(SB).] 

[See, however (Yol 18) 1931 Oudh 77 (79) : 32 Cri 
Jj Jour 327 (DB). (Accused was shown to have been 
Eccentric in the; past and had very inadequate motive 
for the,ftmrders~~ Held, that there were not sufficient 
grounds for not passing death sentence.)] 

[11] Murder , combitted in the honest and strong 
thobgh s^jpOratltictas, “absurd and unfounded” 
jth^'^itah'cr&ffc was practised upon his wife or children 
.igStiR 'of ‘W WoR they - ;' ’ took J ffi , , and that it is only 


Death sentence commuted to transportation for life 
(Vol 8) 1921 Pat 63 (66) : 21 Cri L Jour 603 (DB). 

[12] Dead body not found— Conviction under S, 802 

altered into one under 8. 307 of the Penal Code. (Yol 111 
1924 All 662 (663) : 25 Cri L Jour 900 (DB). J 

[13] Murder proved by retracted confession — Dead 
body not discovered— Sentence should be one of death 
(Vol 12) 1925 All 627 (631,837) : 26 Cri L Jour 1431 
(FB). (Wears, C. J. and Bannerji, J.,Mukerji, J.,confra.) 

[14] Lapse of time between commission of offence 
and arrest of the accused does not entitle him to a 
lesser sentence, although it may be taken into account 
in fixing the appropriate sentence. (’37) 1937 Mad WN 
571 (571) (DB). 

[15] Accused under influence of liquor committing 
murder with hardly any premeditation— Sentence of 
death reduced to one for transportation, (Vol SB) 1946 
Bom 446 (452) : 47 Cri L Jour 962 (DB). 

[16] Crime committed in a state of drunkenness, as 
result of provocation — Although provocation is very 
slight, sentence of death should not be passed — Sen- 
tence reduced to one of transportation for life. (Vol 25) 
1938 Rang 448 (448) : 40 Cri L Jour 67 (DB). 

[17] Where there has been some provocation and 
there is no premeditation, and the crime is committed 
in the heat of passion, sentence of transporation for 
life is enough. (Yol 14) 1927 All 105 (106) : 27 Crib 
Jour 1392 (DB), 

[18] The fact that a murder was committed in Ms 
desire to escape, when the offender a dacoit was being 
brought to bay is not an extenuating circumstance. (Yol 
19) 1932 Cal 818 (820) : 33 Cri L Jour 722 (FB). 

[19] Man rushing into a brawl with a heavy hatchet 
and striking with all his force one of his neighbours 
who is unable to defend himself, upon the head and 
killing him— It is not a case for the exercise of clemency 
and capital sentence should not be reduced. (Yol 15) 
1928 Oudh 221 (223) : 29 Cri L Jour 230 (DB). 

[20] The so-called Baluch custom justifying murder 
for suspicion as to unchastity is no ground for mitiga- 
tion of sentence. (Vol 1) 1914 Sind 136 (136): 7 SindLR 
118 : 15 Cri L Jour 501 (DB). 

[21] Brutal and premeditated and concerted assassi- 
nation — Sentence of death confirmed. (Vol 19) 1932 
Pat 209 (212) : 11 Pat 280 : 33 Cri L Jour 574 (DB). 

[22] Where a woman in order to hide her shame, 
murders her newly born illegitimate child there are 
mitigating circumstances sufficient to reduce the penalty 
of death very much below transportation for life, so 
also father killing illegitimate child born of him to bis 
own sister— Sentence of death commuted. (Yol 11) 1924 
Nag 119 (120) : 25 Cri L Jour 68 (DB). 

[23] Party fight not started by accused— Sentence 
reduced. (Vol 20) 1938 Lah 343 (345) ; 34 Cri L Jour 
711 (DB). 

[24] Sentence of death commuted into one of trans- 
portation for life as crime was result of sudden quarrel 
and some provocation. (’29) 1929 Mad W N 789 (790) 
(DB). 

4. May annul the conviction.— [1] The High 
Court will annul the conviction though the v&dict df 
the jury was unanimous and there was no misdirection, 
if the evidence is not enough to sustain a conviction for 
murder. (Vol 20) 1933 Cal 426 (429) : 34 Cri L Jour 
553 (SB)®(’28) 29 Cri L Jour 833 (834) (Cal). (No ey* 
witnesses — Doubt as to identification of accused and 
retracted confession of accused not voluntary.) 

[2] Where suspicion fell upon the accused on account 
Of certain ill-feeling between them and the decease?, 
and the case depended solely on the evidence of the 
.setvanbof the deceased, it "being doubtfal whether the 
could reoogffiz$ the assailants, the High (Join* 
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Confirmation of new 377. In every case so submitted, tbe confirmation of the sentence, or any 
sentence to be signed by new sentence or order passed by tbe High Court, shall, when such Court consists 
ttco Judges. of two or more Judges, be made, passed and signed by at least two of them. 

[1882 — S. 377 ; 1S72 — S. 290 ; 1861 — S. 401.] 

Procedure in case of 378. "When any such case is kea.rd before a Bench of Judges and such 

difference of opinion. J ll( 3g e g are equally divided in opinion, the case, with their opinions thereon, 
shall be laid before another Judge, and such Judge, after such hearing as he thinks fit, shall deliver 
his opinion, and the judgment or order shall follow such opinion. 

[1882 — S. 378.] 

Procedure in cases sub- 379. In eases submitted by the Court of Session to the High Court 

milted to High Court for for the confirmation of a sentence of death, the proper officer of the 
confirmation. High Court shall, without delay, after the order of confirmation or other 

order has been made by the High Court, send a copy of the order, under the seal of the High Court 
and attested with his official signature, to the Court of Session. 

[1882 — S. 379 ; 1872 — S. 301 Para 1 ; IS61 — S. 383.] 

Section 376 — Note 4 (contd.) murder two years before — Likelihood of witnesses con- 


annulled the conviction and set the accused free. (Yol 
25) 1938 Cal 220 (221, 222) : 39 Gri L Jour 541 (DB). 

[B] When a unanimous opinion that tbe accused Is 
guilty is given by assessors in a murder trial the High 
Court is entitled to lay some stress upon it. (Yol 32) 

1 1945 Oudh 74 (79) : 46 Gri L Jour 389 (DB). 

[4] Valuable materials in favour of accused not 
brought on record — High Court can make full use of 
materials. (Vol 30) 1943 Cal 521 (525) : I L R (1943) 1 
Cal 543 : 45 Cri L Jour 99 (DB). 

5. “Convict the accused of any offence.” — [1] 
Where the evidence on record showed that the accused 
took no actual part in the murder but that he helped In 
the disposal of the dead body and other articles, the 
High Court acquitted him of the charge of murder, but 
■convicted him under S. 201, Penal Code. (’13) 14 Cri L 
Jour 278 (280) : 1913 Pun Re No. 8 Cr (DB). 

[2] Intention to kill not clearly proved — Conviction 
for murder annulled and altered into one for an offence 
under S. 326, Penal Code. (Vol 15) 1928 Cal 430 (432, 
435) : 29 Cri L Jour 546 (DB). 

[3] Husband stabbing his wife fatally on the latter’s 
affirmation as to her cohabitation with another man — 
Provocation held to be grave and sudden — Conviction 
altered from S. 302 to S. 304, Penal Code. (Vol 24) 
1937 Rang 466 (467) : 39 Cri L Jour 137 (DB). 

[4] High Court holding that trial was vitiated by 
misdirection to jury — High Court should direct re-trial 
.and not record conviction on its own appreciation of 
facts. (Vol 29) 1942 Cal 524 (527) : 43 Cri L Jour 860 
(DB). 

6. New trial. — [1] Evidence incomplete— Further 
evidence felt necessary foe giving judgment — New trial 
may be ordered. (Vol 28) 1936 Cal 73 (84) ; 37 Cri L 
Jour 894 : 63 Cal 929 (DB). 

[2] Accused tried for murder — Pleader or advocate 
not appointed to defend him— Difficulties appearing in 
evidence not cleared up in the course of cross-examina- 
tion— High Court felt it difficult to confirm sentence of 
death on the evidence before it and ordered a re-trial. 
{Vol 8) 1916 Cal 79 (79, 80). : 16 Cri L Jour 481 (DB). 

[3] Where the Judge practically withdrew the case 
from the jury by so summing it up as to make the jury 
register merely his own opinion, it was held that there 
was no proper trial and that there should be a new 

- trial. (Vol 14) 1927 Cal 631 (632, 633) : 28 Cri L Jour 

. 42 (db). 

[4] Accused convicts of ’'murder and conspiracy — 
Conviction on mtirdet charge set aside — Occurrence of 


fusing what they saw at time of occurrence — Accused 
convicted separately for conspiracy and sentenced to 
transportation for life— Case not sent back for retrial on 
charge of murder. (Vol 24) 1937 Cal *269 (273) : 38 Cri 
L Jour 1018 (DB). 

[5] Inadmissible evidence admitted in trial Court — 
High Court can maintain conviction if other evidence is 
sufficient for the purpose and need not order re- trial. 
(Vol 33) 1946 P C 82 (85). 

Section 377 — Note 1 

[1] Where the Court consists of two or more Judges 
and the order of confirmation of sentence of death is 
only passed by one of them, the sentence of death is 
not validly confirmed but remains submitted to the 
Court which has to dispose of the same under Ss. 375 
to 379. (Vol 24) 1987 P C 119 (121) : 38 Cri L Jour 
498 : 64 Ind App 148 : ILR (1937) Bom 711 (PC). 

Section 378 — Note 1 

[1] The Judge to whom the ease is referred is enti- 
tled to pass any order he thinks proper including an 
order directing re-trial of the accused. (Vol 8) 1921 Mad 
679 (681). 

[2] Where a Bench was equally divided in its opinion 
as to the guilt of the accused, the order should, as a 
general rule, be one of acquittal. (’86) 1886 All W N 
275 (276, 277) (DB). 

[But see (’87) 1887 All W N 125 (127) (DB)J 

T3] Conviction for murder based on evidence of a lad 
of 18 years— One of the Judges for confirming the con- 
viction for murder but in favour of commuting death 
sentence to one of transportation for life on grounds of 
extenuating circumstances — Another Judge for acquit- 
ting the accused — The third Judge to whom the case 
was referred passed the sentenee„of death, without even 
considering the extenuating circumstance. (’04) 1 Cri 
L Jour 641 (661) : 27 Mad 271 (DB). 

[4] The Judge to whom the case was referred to on 
a difference between two Judges as to the guilt of 
accused passed the sentence of transportation for life, 
even when the Judge who confirmed the conviction 
was for passing the sentence of death. (’13) 14 Cri L 
jour 642 (646, 649, 653) (SB) (Cal). 

[5] Difference of opinion as to sentence— One Judge 
favouring death penalty, and the other recommending 
transportation for life — Difference of opinion itself would 
be a sufficient ground for holding that "the death 
sentence should not b® passed. (Vol 17) 1930 Cal 193 
(198) ; 31 Cri L Jour 817 (DB). 
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380- Where proceedings are submitted to a Magistrate of the first class or a Sub-divisional 
icedure in cases sub* Magistrate as provided by section 562, such Magistrate may thereupon 
i by Magistrate not pass such sentenea or make such order as he might have passed or made 
! vered to act under jf the case bad originally been heard by him, and, if he thinks further in- 
n 562. quiry or additional evidence on any point to be necessary, he may make 

inquiry or take such evidence himself or direct such inquiry or evidence to be made or taken. 


CHAPTER XXVIII. 

Of Execution. 

381. When a sentence of death passed by a Court of Session is submitted to the High Court 
ecution of order passed for confirmation, such Court of Session shall, on receiving the order 
•• section 376. of confirmation or other order of the High Court thereon, cause such 

c to be carried into effect by issuing a warrant or taking such other steps as may he necessary, 
18S2 — S. 381 ; 1872 — S, 301 Para. 2 ; 1861 — S. 883.] 

s tponement of 382. If a woman sentenced to death is found to be pregnant, the High Court 

*1 sentence on shall order the execution of the sentence to be postponed, and may, if it thinks 
wit woman . ftt, commute the sentence to transportation for life. 

;i882 — S. 382 ; 1872 — S. 306.] 


ecution of sentences 383 . Where the accused is sentenced to transportation or imprisonment 

■msyoriat'ion or im- * n cases 0 ther than those provided for by section 381, the Court passing the 
\imm %no ca . sentence shall, forthwith forward a warrant to the jail in which he is, or is to 
lonfmed, and, unless the accused is already confined in such jail, shall forward him to such jail 
the warrant. 


[1882— S. 383 ; 1872 — S. 302, Para. 2.] 

section of warrant 384. Every warrant for the execution of a sentence of imprisonment 

xecution. shall be directed to the officer in charge of the jail or other place in which 

prisoner is, or is to be, confined. 

[ 1882 — S. 384 ; 1872 — S. 303 ; 1861 — S. 222. ] 

arrant with whom 385. When the prisoner is to be confined in a jail, the warrant 

lodged. shall be lodged with the jailor. 


[ 1882 — S. 385 ; 1872 — S. 304 ; 1861 — S. 223. ] 
Section 380 — Note 1 

] Where a second class Magistrate finding tlie 
sed guilty of voluntarily causing grievous hurt 
r S. 325, Penal Code, sent the case to the District 
istrate under the proviso to S, 562, it was held that 
order of the District Magistrate sending the case 
to the second class Magistrate on the ground that 
32 did not apply to the case was illegal. (’08) 7 Cri 
>ur 449 (450) : 4 Low Bur Rul 150.. 

!] The first class or Sub-divisional Magistrate to 
m a case is sent under the proviso to S. 562 is not 
owered to acquit the accused. (Yol 32) 1945 Mad 
(302) : ILR (1945) Mad 891 : 47 Cri L Jour 178 e 
30) 1943 Mad 390 (391) : 44 Cri L Jour 568*(Vol 
1942 Mad 657 (657) : 44 Cri L Jour 91. 

But see (Vol 2) 1915 Upp Bur 12 (12) : 2 Upp Bur 
55 : 16 Cr L J 535*(Voi 5) 1918 Nag 241 (242),] 

1] A Sub-divisional Magistrate to whom proceedings 
submitted is not competent to make a reference to 
District Magistrate under S. 435. (’41) 42 Cri L 
: 89 (90) (Mad). 

Section 382 — Note 1 

L] Postponing execution of death sentence on a pre- 
nt woman should be made only by the High Court. 

) 2 Weir 441(442) * (1864) 1864 Suth W R Gap 
l (1) B), 

2] Execution of death sentence on a pregnant 
nan can be postponed till after the delivery of the 
id. (1864) 1864 Suth W R* Gap Cr 1 (1) (D B)*(’7l) 
Suth W R C* 66 (66) (DB) * (*79) 2 Weir 441 (442). 

3] In cases where thei High Court thinks it fit it can 

ornate the sentence to -one of transportation for life, 
i6$S§uth W R Cr h5(15). ' ~ 


Section 383 — Note 1 

[1] Court as Court of reference may forward offender 
to any jail within its jurisdiction as Court of reference. 
(’02) 29 Cal 286 (297) (F B). 

[2] The Magistrate cannot sentence an offender to 
suffer imprisonment in a police lock-up. (Yol 1) 1914 
Low Bur 156 (157) : 7 Low Bur Rul 62 : 15 Cri L Jour 
10 . 

[3] Accused being on bail not present when the 
Court upholds the sentence — Court should issue a 
warrant for his arrest. (Vol 27) 1940 All 386 (386) : 41 
Cri L Jour 741 : I L R (1940) All 507 (D B). 

[4] The Court cannot ask-the sureties to ask the 
accused to surrender. (Yol 27) 1940 All 386 (387) : 41 
Cri L lour 741 : ILR (1940) All 507 (D B). 

[5] A sentence of transportation or imprisonment 
will commence from the time it is passed unless other- 
wise provided. (Yol 4) 1917 Low Bur 159 (159) : 17 
Cri L Jour 480, 

[6] The Court has no power to direct that such, 
sentence should commence on a future date. (’68-69) 4 
Mad H C R App i (ii) * (’69-70) 5 Mad H C R App i (ii> 
(D B). 

[See however (’81) 7 Cal L Rep 393 (395) (D B).] 

[7] The Court has no power to make the sentence 
precede conviction. (’93-1900) 1893-1900 Low Bur Rul 
42 (48). 

[8] It is illegal to antedate the execution of sentence. 

(Yol 20) 1933 Rang 28 (28) : 34 Cri L Jour 447. / ' 

t9) Half the period of custody as undertrial prisoner, 
ordered to be counted as part of sentence — Illegal* 
(Yol 10) 1923 Lah 104 (105) : 23 Cri L Jour 593. 
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a [8B0. (1) Whenever an offender has been sentenced to pay a fine, the Court passing the 
Warrant for levy of sentence may take action for the recovery of the hue in either or both of 
iM. the following ways, that is to say, it may — 

(a } issue a warrant for the levy of the amount by attachment and sale of any movable pro- 
perty belonging to the offender ; 

ih) issue a warrant to the Collector of the District authorising him to realise the amount by 
execution according to civil process against the movable or immovable property, or 
both, of the defaulter : 

Provided that, if the sentence directs that in default of payment of the fine the offender 
hall be imprisoned, and if such offender has undergone the whole of such imprisonment in 
lefauli, no Court shall issue such warrant unless for special reasons to be recorded in writing it 
onsiders if necessary to do so. 

{2} The b [Provincial Government] may make rules regulating the manner in which 
warrants under sub-section { 1), clause (a), are to be executed, and for the summary determina- 
ion of any claims made by any person other than the offender in respect of any property 
.tfcached in execution of such warrant. 

(3) Where the Courts issue a warrant to the Collector under sub-section (l) t clause ( b ), 
ueh warrant shall be deemed to be a decree, and the Collector to be the decree-holder, within the 
neaning of the Code of Civil Procedure, 1908, and the nearest Civil Court by which any decree 
or a like amount could be executed shall, for the purposes of the said Code, be deemed to be 
he Court which passed the decree, and all the provisions of that Code as to execution of decrees 
hall apply accordingly ; 

Section 383 — Note 1 ( contd.) 

[10] It is illegal to sentence an offender for the 
)eriod already undergone by him in the police custody. 

’07) 5 Gri L Jour 217 (218) (Lah) * (’08) 7 Cri L Jour 
153 (453) : 4 Low Bur Rul 152, 

[11] A sentence of transportation or imprisonment 
hould be definite in respect of each offence. (’68-69) 4 
if ad HGS App xxvii (xxvii). 

SECTION 386 — SYNOPSIS. 

1. Recovery of fine. 

2. “Has been sentenced to pay a fine.” 

3. Offender undergoing whole term of imprison- 
ment in default— -Levy of fine. 

4. “Court passing the sentence,” 

5. “May take action.” 

6. Priority over other debts. 

7. Death of offender. 

8. Attachment of movable property — Clause (a). 

9. “Belonging to the offender.” 

10. Claims to property attached under sub-section 

(1) (a). 

LI. Execution according to civil process — Sub- 
section (1) (b). 

L2. Revision. 

L Recovery of fine. — [1] The undergoing of 
imprisonment in default of payment of fine does not 
operate as a discharge or satisfaction of the order for 
payment of the fine which may be levied in the manner 
prescribed by this section. (’01) 23 All 497 (498). 

[2] Offender liable to imprisonment for a longer 
period than six years — Fine cannot be levied after the 
expiration of the period, (Vol 28) 1941 Bom 158 (159) : 

I L R (1941) Bom 147 : 42 Cri L Jour 534 (D B). 

[3] Fine written off as irrecoverable — Offender 
acquiring means of paying it * — Court can take action 
under this section to recover fine. (’06) 4 -Cri L Jour 
404 (404) (All). 

[4] The provisions of this section apply to the 
recovery of toll or compensation under S. 221 of the 
Madras\Local Boards Act (XIV of 1920). (Vol 10) 1923 
Mad 275 (275) : 24 Cri L Jour 464. 

[5] Money found on the accused, at the time of 
arrest can be used for recovery of fine imposed on him, 


(Vol 21)* 1934 Bom 193 (194):35 Cri L -lour 1344 (DB). 

2. “Has been sentenced to pay a fine.” — [X] 
Court cannot issue a warrant on a report of a Rail- 
way Traffic Inspector that damage has been done to the 
railway carriage and it should be recovered, (Vol 16) 
1929 Bat 108 (108, 109) : 30 Cri L Jour 635. 

[2] A sentence of fine should be specific as to each 
offender fined. (’69-70) 5 Mad ICB App v (v). 

[3] Two or more offenders should not be sentenced to 
pay a fine jointly. (Vol 4) 1917 Cal 348 (356, 359, 364): 
18 Cri L Jour 945 : 44 Cal 1025 (F B). 

3. Offender undergoing whole, term of impri- 
sonment in default— Levy of fine. — [1] Where the 
offender has not completed full term of imprisonment 
for default, a warrant can be issued for levy of fine. 
(Vol 26) 1939 Cal 337 (338) : 40 Cri L Jour 654 : I L R 
(1939) 1 Cal 471 (D B) * (Vol 22) 1935 Cal 546 (547) : 
36 Cri L Jour 1267 (D B). 

[2] Where the full term of imprisonment in default of 
fine' is served, the warrant issued for fine need not be 
withdrawn. (Vol 22) 1935 Bom 160 (181) : 59 Bom 
350 : 36 Cri L Jour 1034 (D B). 

[3] If there are special reasons for not withdrawing 
the warrant the Court should refuse to withdraw it. 
(Voi 22) 1935 Bom 160 (161) : 36 Cri h Jour 1034 : 59 
Bom 350 (DB). 

[4] The special reasons for issuing the warrant or for 
not withdrawing it should be reasons accounting for the 
fact that the fine has not been recovered before the 
sentence in default has been served and any reasons 
which are directed to that point would be relevant. (Vol 
23) 1986 Cal 149 (151) : 37 Cri L Jour 524:63 Cal 1139 
(DB)*(Vol 22) 1935 Bom !60(161):36 Cri L Jour 1034:59 
Bom 350 (DB). (The facts that the offence was serious and 
that complainant was allotted part of the fine are 
irrelevant 

[5] Offender, though he paid a portion of fine, had to 
serve full term — Court had no jurisdiction to return the 
fine — Local Government should be approached. (’66-67) 
4 Bom HOB Or 37 (38) (DB). 

4. “Court passing the sentence.” — [1] The 
Judge or Magistrate passing the sentence or his suc- 
cessor can alone levy the fine. (’68) 9 Suth WR Or 50 
(50) (FB). 
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Provided that no sack warrant shall be executed by the arrest or detention in prison of tht 
offender.] 

[ Jt*82 — S. 336 ; 1S72 — S. 607 ; 1S61 — S. 61. ] 

r a ] Substituted by the Code of Criminal Procedure (Amendment) Act, 1923 (18 [XVIII J of 1923), s. 102 

[b] Substituted by A. 0. for “Local Government.” , 

OBJECTS AND REASONS. 

*‘We approve generally of the principle embodied in this Clause in that it enables a fine to be recovered h\ 
procedure against immovable property through the agency of the civil Court, but we do not think that tht 
matter can suitably be dealt with as a proviso to a rule* making power dealing with warrants of attachmem 
against movable property. We have, therefore, re* drafted a great deal of this Clause, introducing executior 
through the civil Court as a substantive provision. We think it should be made clear that the civil Court should 
not arrest or detain an offender who has already been sentenced to imprisonment in default of paymeni 
of the fine. 


We recognize that the procedure prescribed may in 
to find some more summary method of proceeding against 
enable moneys due to the Crown to be recovered as arreai 
unable to devise any procedure which will not be open t 
Clause.” — S. C. R„ [XVIII of 1928.] 

Section 386 — Note 4 (contd.) 

[See however (Vol23) 1936 Cal 149 (150, 351) : 37 
Cri L Jour 524 : 68 Cal 1139 (DB).] 

5. “May take action. 1 ’ — [1] Order for payment of 
money — Court has no discretion to refuse to recover 
the amount under this section. (Vol 10) 1923 Pat 57 
(57) : 24 Cri L Jour 126. 

6. Priority over other debts. — [1] A fine im- 
posed or an order for payment of money passed by a 
criminal Court is a debt due to the Crown and takes 
precedence over ordinary contract debts even though it 
is to be paid over to the complainant. (Vol 5) 1918 Mad 
1111 (1112, 1115) : 40 Mad 767 : 18 Cri L Jour 426 
(D B). 

7. Death of offender. — [1] A warrant for the 
levy of the fine may be issued under this section, after 
the death of the offender, against properties in the 
hands of his legal representatives. (’78) 2 Bom 564 
(567) (SB). 

8. Attachment of movable property — Cla- 
use (a). — [1] An undivided share in specific movable 
property belonging to a member of a joint Hindu family 
cannot be attached. (Yol 20) 1933 Nag 248 (248, 249) : 

29 Nag L R 320 : 84 Cri L Jour 1268. 

[See however (Vol 13) 1926 Bom 103 (104, 105) : 

49 Bom 906 : 27 Cri L Jour 625 (D B). (Doubted.)] 

[2] The following views are held in respect of the 
mode of attachment of a debt or share of the joint 
movable property where the accused is a member of a 
joint family : 

[a] In the absence of rules by the Provincial Govern- 
ment, it cannot be seized and sold. (Vol 26) 1939 All 373 
(374) * (Vol 20) 1933 Cal 402 (403, 404) : 60 Cal 932 : 
34 Cri L Jour 503 (DB) 9 (Vol 20) 1933 Cal 401 (402) : 
60 Cal 851 : 34 Cri L Jour 579 (DB)*(Vol 19) 1932 Mad 
538 (540) : 55 Mad 1041 : 33 Cri L Jour 622 * (Vol 19) 
"932 Pat' 292 (293) ; 12 Pat 29 : 33 Cri L Jour 872 (SB) 

& (Yol 20) 1933 Nag 248 (248, 249) : 29 Nag L R 320 : 

;4 Cri L Jour 1263. 

(b) To proceed under O. 21, Rr. 46 and 47. (Vol 19) 
1932 Mad 6S8 (540) : 55 Mad 1041 : 33 Cri L Jour 622. 

(e) To proceed under cl. (b) of this section. (Vol 19) 
L932 Pat 212 (213) : 38 Cri L Jour 671 (DB) * (Yol 
20) 1933 Sind 43 (44) : 34 Cri L Jour 354 (DB). 

£3] The provisions of the Civil Procedure Code ex- 
empting certain property from attachment and sale do 
not apply ^ criminal , Courts. (Yol 24) 1937 Lah 
367 (367). , 

[4] ' Salary not yet drawn by the offender is not 
movable preperty within the meaning of this section. 

; 30 Cri li Jour 850. . 

$ V s & , /JBelpng^g, to the Offender,;*— [1] The Court 
ca^$ btd^rt^ the money deposited by 


some cases involve considerable delay and we attempted 
immoveable propertv on the lines of those laws which 
3 of land revenue. We have, therefore, found ourselves 
• most of the objections put forward against the present 


a surety for the appearance of the offender, in execution 
of a sentence of fine passed against the offender; (Vol 
11) 1924 Oudh 396 (896) : 26 Cri L Jour 113 * (Yol 8) 
1921 All 71 (71) : 22 Cri L Jour 744*(Vol 19) 1932 Pat 
301 (301) : 33 Cri L Jour 958 (FB). 

[2] Joint movable property passing by survivorship 
to the other members on the death of the offender, can- 
not be attached. {Vol 19) 1932 Pat 301 (301) : 33 Cri L 
Jour 958 (FB). 

[3] A sentence of fine against a coparcener cannot be 
executed by attachment and sale of joint movable pro- 
perty of the family. (Vol 26) 1939 All 373 (374). 

[4] An officer entrusted with ’ the execution of a 
warrant of attachment should ascertain by all possible 
means whether the property belongs to the offender. 
(Vol 22) 1935 Pat 214 (217) : 36 Cri L Jour 714 (DB). 

10. Claims to property attached under sub- 
section (1) (a).— [l]The Court should hold a proper in- 
quiry into the title of the claimant in respect of pro- 
perty attached under sub-section (1) (a), (Yol 26) 1989 
Cal 337 (338) : 40 Cri L Jour 654 : I L R (1939) 1 Cal 
471 (DB) * (Vol 20) 1933 All 135 (135) : 34 Cri L Jour 
847 * (Yol 18) 1931 Lph 548 (543) : 32 Cri L Jour 812. 

[2] In the absence of rules fra-med by Provincial 
Government, procedure of inquiry under S. 88 should 
be followed. (Vol 19) 1932 Mad 538 (541): 55 Mad 1041: 
33 Cri L Jour 622. 

[But see (Vol 19) 1932 Bom 476 (477, 478):33 Cri L 
Jour 805 : 56 Bom 364 (DB).] 

[3] Money attached and credited to the Govern- 
ment — Held, application for refund does not lie. (Yol 
21) 1934 Pat 181 (182, 184) : 13 Pat 317:35 Cri L Jour 
682 (SB). 

11. Execution according to civil process — Sub- 
section (1) (b). — [1] A warrant issued by a Magis- 
trate to a Collector must be accepted as a decree by the 
civil Court to which it is sent for execution. {Yol 25) 
1938 Pesh 40 (40).. 

[2] A warrant under this section is deemed to be a 

decree of the civil Court oply for the purposes of exe- 
cution and therefore the exemption of agriculturists’ 
lands from execution of decrees under 8. 22 of the 
Dekkhan Agriculturists’ Relief Act does not. extend to 
such warrants. (Vol 13) 1926 Bom 582 (583, 584) ; 
50 Bom 844 (DB). - 

[See however (Vol 16) 1929 Lah 667 (669) : 30 
Cri L Jour- 1006. (The land of agriculturist oanriot bd 
attached.)] 

[3] The executing Court cannot go behind the:*, 
warrant sent , for , execution or question the validity -of 
the warrant in re&pect of some antecedent defect ip 
proceedings before • the 'criminal CourJ. (Vol 16) 1929 
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387. a [A warrant issued under section 886, sub-section (V, clause (a), by any Court] may 

Effect of such be executed within the local limits of the jurisdiction of such Court, and it shall 
warrant, authorize the b [ attachment] and sale of any such property without such limits, 

when endorsed by the District Magistrate or Chief Presidency Magistrate within the local limits of 
whose jurisdiction such property is found. 

[1882— S.387 ; 1872— S. 307 ; 1861— S. 61.] 

[a] Substituted by the Code of Criminal Procedure (Amendment) Act, 1923 (18 [XVIII] of 1923), S. 103, for 
’‘such warrant”. [b] Substituted , ibid,, for ‘Mistress' 5 . 

Suspension of execution ^388. V When an offender has been sentenced to fine only and 
of sentence of imjnison- to imprisonment in default of payment of the fine, and the fine is not- 
menu paid forthwith, the Court may — 

ft' j order that the fine shall be payable either in full on or before a date not more than 
thirty days from the date of the order, or in two or three instalments, of which the 
first shall be payable on or before a date not more than thirty days from the date 
of the order and the other or others at an interval or at intervals, as the case may 
be. of not more than thirty days, and 

(b) suspend the execution of the sentence of imprisonment and release the offender, on 
the execution by the offender of a bond, with or without; sureties, as the Court thinks 
fit, conditioned for his appearance before the Court on the date or dates on or before 
which payment of the fine or the instalments thereof, as the case may be, is to be 
made ; and if the amount of the fine or of any instalment, as the case may be, is not 
realised on or before the latest date on which it i3 payable under the order, the Court 
may direct the sentence of imprisonment to be carried into execution at once. 

(2) The provisions of sub-section ( 1) shall be applicable also in any case in which an order 
for the payment of money has been made on non-recovery of which imprisonment may be awarded 
and the money is not paid forthwith; and, if the person against whom the order has been made, 
on being required to enter into a bond such as is referred to in that sub-section, fails to do so, the 
Court may at once pass sentence of imprisonment.] 

[1882 — S. 888.] 

[a] Substituted by the Code of Criminal Procedure (Second Amendment) Act, 1923 (37 [XXXVII] of 1923), 
S. 3. 

389. Every warrant for the execution of any sentence may be issued either by the Judge or 

Who may issue warrant . Magistrate who passed the sentence, or by his successor in office. 

[1882— S. 389 ; 1872— S. 307, para 4.] 

390. When the accused is sentenced to whipping only, the sentence shall a [subject to the 

Execution of sentence provisions of section 391] be executed at such place and time as the Court 

of whining only . may direct. 

[1882— S. 390 ; 1872— S. 302 para 2.] 

[a] Inserted by the Criminal Law Amendment Act, 1923 (12 [XII] of 1923), S. 21. 


Section 386 (could,) 

12, Revision. — [1] An order of the Magistrate 
passed under this section in his judicial capacity is 
subject to revision under S, 485. (’96) 23 Cal 421 (423) 
(DB). 

[See however (Vol 13) 1926 Sind 57 (57, 58) : 
20 Sind L R 63 : 26 Cri L Jour 1263 (DB).] 

Section 387 — Note 1 

[1] The Court has no power to levy a fine, against 
property situate outside British India. (79) 2 Weir 444 
.(444, 445). 

Section 388 — Note 1 

[1] The section has no application to cases where an 
offender has been sentenced to fine in addition to a 
sentence of imprisonment. (Vol 20) 1933 Cal 308 (310): 
34 Cri L Jour 530 (DB) * (Vol 21) 1934 Rang 11 (12) : 
11 Bang 451 ; 35 Cri L Jour 608! (DB). 

[2] Offender not sentenced to imprisonment in de- 

fault of the payment of the fine— -This section does not 
apply. (*05) 2 Weir 445 (445) (DB). , \ 

■ [3] Sub-section (2} of this section refers to an order 


made by a criminal Court for the payment of money 
but which is not a punishment inflicted on an offender 
for a criminal offence. (Vol 21) 1934 Bang 11 (12) ; 
35 Cri L Jour 608 ; 11 Bang 451 (DB). 

[4] The Court has no, power to order imprisonment 
in default of payment of any such amount’ unless it is 
specifically provided for by a statute. (’93) 18 Bom 440 
"(441) (DB) * (’97) 26 Mad 385 (386) (DB) * (’96) 19 
Mad 238 (239) (DB) * (’97) 11 C P L R Cr 10 (11). 

Section 389 — Note 1 

[1] The Sub-Divisional Magistrate who succeeded 
the Special Magistrate appointed under Ordinance XI 
of 1931 was held to be not a successor in office of |;he 
Special Magistrate and had no power to issue the 
warrant. (Vol 23) 1936 Cal 149 (150) :* 37 Cri L Jour 
424 : 63 Cal 1139 (DB). 

Section 390 — Note 1 

[1] Trial of youthful offender — Ordered to be de- 
tained in a Borstal Institution for one offence and sen- 
tenced to whipping for another — Magistrate must act 
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Execution of lienee of whip- gg-]. fj) When the accused — 

lying, in addition to imynsonment* 

a [ i v/ / | is sentenced to whipping only and furnishes bail to the satisfaction of the Court for hia 
appearance at such time and place as the Court may direct, or 

(h) is sentenced to whipping in addition to imprisonment,] 

the whipping shall not be inflicted until fifteen days from the date of the sentence, or, if an appeal 
is made within that time, until the sentence is confirmed by the Appellate Court, but the whipping 
shall be inflicted as soon as practicable after the expiry of the fifteen days, or, in ease of an appeal, 
as soon as practicable after the receipt of the order of the Appellate Court confirming the sentence. 

(2) The whipping shall be inflicted in the presence of the officer in charge of the jail, unless 
the Judge or Magistrate orders it to be inflicted in his own presence. 

(2) No accused person shall he sentenced to whipping in addition to imprisonment when the 
term of imprisonment to which he is sentenced is less than three months. 

[1882 — S. 891 ; 1872 — Ss. 310, 311.] 

[a] Substituted by the Criminal Law Amendment Act, 1923 (12 [XII] of 1923), S. 22, for “is sentenced to 
whipping in addition to imprisonment in a case which is subject to appeal”. 


392. (l) In the case. of a person of or over sixteen years of age whipping shall be inflicted 

Mode of inflicting with a light rattan not less than half an inch in diameter, in such mode, and 
punishment . on suc h p ar t 0 f the person, as the a [Provincial Government] directs; and, in 

the case of a person under sixteen years of age, it shall be inflicted in such mode, and on such 
part of the person, and with such instruments, as the a [Provincial Government] directs. 

Limit of number of (2) In no ease shall such punishment exceed thirty stripes b [and, in the 
stripes. case 0 f a p erson under sixteen years of age, it shall not exceed fifteen stripes,] 

[1882 — s. 892 ; 1872 — S. 311.] 

W Substituted by A. 0., for “Local Government”, [b] Inserted by the Whipping Act, 1909 (4 [IV] of 1909), 


Section 390 1 — Note 1 (conid.) 

under this section. (Vol 23) 1936 Bang 485 (486, 487) : 
38 Cri L Jour 33 : 14 Bang 625 (FB). 

[2] The sentence of whipping need not be executed 
on the same day it was passed but can be done so on a 
date fixed in the future. (Vol 15) 1928 Bom 138 (138, 
139) : 29 Cri L Jour 573 (DB). 

b Kl The ^ Court cannot postpone a sentence of whip- 
ping only till after the accused has undergone a sen- 
tence pf imprisonment in another case, (1900-02) 1 
Low Bur Rul 53 (53). 


Section 391 — Note 1 

[1] Conviction under S. 392, Penal Code — Sentence 
of whipping and fine — Imprisonment in default of fine 
—Sentence of whipping set aside. (Vol 9) 1922 All 245 
(246) : 44 All 538 : 23 Cri L Jour 274 (DB). 


[2] Combined sentence of whipping and imprison- 
ment — Sentence of whipping alone legal and was exe- 
cuted — Sentence of imprisonment set aside. (1900-02) 
1 Low Bur Bui 362 (363) (SB). 

[3] It is imperative that a sentence of whipping in 
addition to imprisonment should be carried out imme- 
diately ^ on the expiry of the fifteen days from the date 
on which it was passed unless an appeal be made 
within that time. (78) 1878 Pun Be No. 81 Or, p. 73 
(74) (DB). (It is illegal to postpone the punishment of 
whipping.) * ( } 80) 1880 Pun Be No. 34 Cr, p. 81 (82) 

(I)0 ‘> * (’93-1900) 1893-1900 Low Bur Bui 78 « 
L B 929 ( 93 °) (DB) * (Vol 21 * > 1934 ^t 

551 (551) ; 36 Cri L Jour 100. 


[4] An accused who 'has* been released after having 
undergone his sentence of imprisonment cannot be 
■ *, BftC ^ * 0 ' undergo the sentence of whipping. (’81) 
F 138 5 13S > * f 73) 20 Suth W B Cr 72 
Wo) (DB), 1 (Whipping, should be cancelled as paving 


become inoperative.) 

[5] Three separate convictions, first for imprisonment, 
second for whipping at the expiry of first and then 
third for imprisonment — Held, the sentence of whip- 
ping is illegal and the third sentence begins to run after 
expiry of first. (71-74) 7 Mad H C B App xxix (xxx). 

[6] A sentence of whipping not inflicted within the 
statutory period or within the period prescribed* there- 
for, becomes inoperative. (’81) 1 Weir 931 (931, 932) ® 
(71) 6 Mad HCB App xxxviii (xxxviii) ( 5 80) 1880 
Pun Be No. 34 Cr, p. 81 (82) (DB). 

[But see (’78) 1878 Rat 136 (136) (DB).] 

[7] Sentence of whipping ought not ,to be inflicted 
before the expiry of the period prescribed by the section 
for appeal. (’02) 1902 Pun L E No. 45 Cr, p. 170 (172). 

[8] Sentences for separate ofiences — Appeal against 
sentence of imprisonment — Whipping ought not to be 
postponed on that account. (’02)4 Bom L B 436 (437) 
(DB). 

[9] Legality of double sentence of whipping for two 
ofiences doubted and altered by the High Court into one 
sentence for both ofiences. (’98) 1898 Bat 955 (955) 
(DB). 

[10] A sentence of whipping cannot be carried out 
in the presence of the officer in charge of a Borstal 
institute, (Vol 23) 1936 Bang 485 (487, 488) : 38 Cri L 
Jour 33 : 14 Bang 625 (FB). 

[11] It is illegal to award the sentence of whipping 
in addition to the imprisonment for a , period of les3 
than three months. (’02) 2 Weir 447 (448) <3E» (’02) 4 
Bom L B 436 (437) (DB) * (1900) 2 Bom L B 54 (55) 
(DB). 

Section 392 — Not? 1 

[1] At one time not more- than thirty stripes ’should 
be inflicted. (’06>4 Cri L Jour 281 (281): 1906 Upp Bur 
Bui 47 * (’98) 1898 Sat 955 (955) (DB), 
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Not to be executed by 393. No sentence of whipping shall be executed by instalments: and 

instalments. Exemptions . none of the following persons shall be punishable with whipping, namely : — 

f a ) females ; 

(bj males sentenced to death or to transportation, or to penal servitude, or to imprisonment 
for more than five years ; 

(c) males whom the Court considers to be more than forty-five years of age. 

[18S2 — S. 893 ; 1372 — S. 312.] 

39$. (1) The punishment of whipping shall not be inflicted unkss a medical officer, if present, 
Whipping 7 iot to be inflicted certifies, or, if there is not a medical officer present, unless it appears 
if offender not in fit state of to the [Magistrate or officer present, that the offender is in a fit state 
health . of health to undergo such punishment. 

< 2i If. during the execution of a sentence of whipping, a medical officer certifies, or it appears 
Stay of execution. tc the Magistrate or officer present, that the offender is not in a fit state of 

health to undergo the remainder of the sentence, the whipping shall be finally stopped, 

[1882 — S. 394 ; 1872 — S. 312, paras. 1, 2.] 

395. (1) In any case in which, under section 394, a sentence of whipping is, wholly or 
Procedure if punishment cannot partially, prevented from being executed, the offender shall be 
be inflicted under section 39i. kept in custody till the Court which passed the sentence can 
revise it; and the said Court may, at its discretion, either remit such sentence, or sentence the 
offender in lieu of whipping, or in lieu of so much of the sentence of whipping as was not executed, 
to imprisonment for any term not exceeding twelve months, B [or to a fine not exceeding five 
hundred rupees], which may be in addition to any other punishment to which he may have been 
sentenced for the same offence. 


(2) Nothing in this section shall be deemed to authorize any Court to inflict imprisonment 
for a term a [or a fine of an amount] exceeding that to which the accused is liable by law, or that 
which the said Court is competent to inflict. 

[1882 — S, 395; 1872— S. 313.] 

[a] Inserted by the Code of Criminal Poroedure (Amendment) Act, 1923 (18 [XVIII] of 1923), S. 105. 


Section 393 — Note 1 

[1] The sentence of whipping is not to be executed 
by instalments. (’66) 1866 Pun Re No. 82 Cr, p. 86 
(87) (DB) * (1864) 3 Mad H C R App i (i). (Ruling 
under S. 11 of Act 6 [VI] of 1864.) 

[2] Original sentence of whipping inflicted — Sub-, 
sequent application for enhancement — Held the sec- 
tion bars the awarding of additional sentence. (*91) 
1891 Rat 537 (587) (DB). 

[3] The provisions of Whipping Act and this Code 
should be read together for the purpose of exempted 
persons from the punishment of whipping. (Vol 28) 
1941 Sind 48 (48) : I L R (1940) Kar 477 : 42 Cri L 
Jour 403 (DB). 

[4] Women or persons under sentence of death can- 
not be sentenced to whipping. (’76) 1 Mad 56 (56) (PB). 

[5] A sentence the execution of which is prohibited 
is illegal and cannot be passed. (Vol 7) 1920 Lab 364 
(367) : 1919 Pun Re No. 30 Cr : 21 Cri L Jour 306 
(DB). (Though the section refers to the execution only.) 

[6] The word ‘sentenced’ in cl. (b) must be understood 
in a general sense and if a person is sentenced for any 
period exceeding that fixed by the Act, whether in 
conviction in one case, or more than one, he cannot be 
punished with .whipping. (Vol 26) 1939 Pesh 17 (20) : 
40 Cri L Jour 681 (DB) * (Vol 24) 1937 Lah 104 (106): 
39 Cri It Jour 4 * (’76) 1 Mad 56 (57) (PB) * (Vol 24) 
1937 Pesh 22 (28) : 38 Cri L Jour 429* (Vol 17) 1930 
Rang *138 (139) : 7 Rang 769 : 31 Cri Jour 176. 

[7] In computing the maximum period of imprison- 
ment under this section, the period of imprisonment 
to which a man has already .been sentenced before the 
Commission of ,the offence for which the sentence of 
whipping is passed cannot be taken into account. (Vol 
21) 1934 Rang 58 (59, 60) : 12 Rang 404 : 35 Cri L 
Jour 1027, 


Section 394 — Note 1 

[1] Where the question is whether a sentence of 
whipping should be passed, a Magistrate should not 
reject the punishment of whipping merely on the ground 
that the accused is too young and frail unless he has 
medical opinion in support of his own. (Vol 26) 1939 
Rang 383 (384) : 41 Cri L Jour 22, 

[2] The section does not authorise the medical 
officer to certify before inflicting the punishment, that 
the accused can bear only a part of it. (’08) 7 Cri L 
Jour 5 (5, 6) : 31 Mad 84 (DB). 

Section 395 — Note 1 

[1] It cannot be said that by reading S.392, sub-s. (2), 
with this section the sentences of thirty stripes and 
twelve months’ rigorous imprisonment are of equal 
degree of severity. (Vol 15) 1928 Rang 265 (265) : 30 
Cri L Jour 328. 

[2] A substitute of thirty stripes for a sentence of one 
year’s rigorous imprisonment is not an “enhancement” 
within the meaning of S. 423, sub-s. (1) (b). (Vol 16 
1929 Rang 177 (179) : 7 Rang 319 : 80 Cri Ii Jour 
986 (PB). 

[But see (Vol 15) 1928 Rang 265 (265) : 30 Cri L 
Jour 328.] 

[3] Medical Officer granting certificate before execu- 
tion of sentence that accused can bear only part of it 
and that part executed — No imprisonment can be 
given under this section* in lieu of unexecuted portion. 
(’08) 7 Cri L Jour 5 (5, 6) : 31 Mad 84 (DB). 

[4] It is the Court that passed the sentence of whipp- 
ing that can revise it. (’89) 1889 Pun Re No. 10 Cr, 
p. 50 (53, 54) > (Power not taken away by the sentence 
being confirmed in appeal.) 

[5] When the Magistrate who passed the sentence of 
whipping is absent, the District Magistrate can be held 
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396. (1 > "When sentence is passed under this Code on an escaped convicfc, such sentence, if 
Execution of sentences of death, fine or whipping, shall, subject to the provisions hereinbefore 

on escaped convicts. contained, take effect immediately, and, if of imprisonment, penal servi. 
iude or transportation, shall take effect according to the following rules, that is to say : — 

(o) pf the new sentence is severer in its kind than the sentence which such convict was 
undergoing when he escaped, the new sentence shall take effect immediately. 

(S) When the new sentence is not severer in its kind than the sentence the convict was 
undergoing when he escaped, the new sentence shall take effect after he has suffered imprisonment, 
penal servitude or transportation, as the case may be, for a further period equal to that which, at 
the time of his escape, remained unexpired of his former sentence. 

Explanation . — For the purposes of this section — 

(a) a sentence of transportation or penal servitude shall be deemed severer than a 
sentence of imprisonment ; 

(h) a sentence of imprisonment with solitary confinement shall be deemed severer than a 
sentence of the same description of imprisonment without solitary confinement; and 
(c) a sentence of rigorous imprisonment shall be deemed severer than a sentence of simple 
imprisonment with or without solitary confinement. 

[1882 — S. 896; 1872— S. 816; 1861— S. 47.] 

397 . When a person already undergoing a sentence of imprisonment, penal servitude or 
Sentence on off ender already transportation, is sentenced to imprisonment, penal servitude or 

sentenced for another offence . transportation, such imprisonment, penal servitude or transportation 
shall commence at the expiration of the imprisonment, penal servitude or transportation bo which 


Section 395 — Note 1 (contd.) 

to be “the Court which passed the sentence.’ 1 (’01)1901 
Pun Re No. 38 Or, p. 96 (97, 98) (DB). 

[6] The Court has no power , to take a bond under 
S. 562 from the accused in lieu of the sentence. (Vol 25) 
1938 Rang 218 (218) : 39 Cri L Jour 707. 

[7] The Court can remit the sentence altogether 
even though it is competent to inflict a term of im- 
prisonment in lieu of whipping. (1900-02) 1 Low Bur 
Rul 202 (202). 

[8] The word “imprisonment” means a substantive 
sentence of imprisonment and not imprisonment in 
default of payment of fine. (’89) 11 All 308 (310). 

[9] Where imprisonment for the maximum period is 
inflicted in addition to'whipping, the entire sentence of 
whipping should be remitted. (’98) 21 All 2 5 (26)* (’01) 
1901 Pun Re No. 11 Cr, p. 32 (38) * (79) 2 Weir 449 
(449). 

[10] Where the sentence of whipping that has been 
passed is illegal, the Magistrate is not competent to 
revise such illegal sentence. (’93-1900) 1893-1900 Low 
Bur Rul 241. 

[11] Sentence of imprisonment made conditional 
upon the sentence of whipping becoming not executable 
i3 illegal — Magistrate should act under this section. 
(’98-1900) 1893-1900 Low Bur Rul 631. 

[12] When imprisonment in lieu of whipping is 
awarded, solitary confinement may be ordered, though 
it is not specifically mentioned in Jhe section. (’99) 1899 
Pun Re No. 14 Cr, p. 38 (39). 


[3] The Court in passing additional sentence for 
escaping from lawful custody must comply with the 
provisions of this section. (’82) 1 Weir 203 (204) * 
(’67) 8 Suth W R Cr 85 (86) (DB). 

[4] When a life‘Convict under sentence of transpor- 
tation was convicted under S. 224 of the Penal Code, 
and sentenced to four months’ rigorous imprisonment, 
it was held that it was illegal to give priority to the 
sentence of rigorous imprisonment. (’98) 1898 Rat 965 
(965, 966) (DB). 

[5] Accused under sentence of transportation for 
seven years escaped from custody before transportation 
— Accused convicted and sentenced to two years’ rigo- 
rous imprisonment — Latter punishment was directed to 
take effect after the period of * transportation. (’12) 13 
Cri L Jour 54 (55) (Upp Bur). 

[6] When a person who escaped from custody while 
under sentence of death was convicted under 8. 244, 
Penal Code, the original sentence of death ought to be 
executed immediately. (’82) 1882 All W N 164 (164) 
(DB) * (78) 20 Suth W R Cr Cir No. 9, p. 6. 

[7] Accused sentenced to substantive punishment of 
imprisonment and also in default of fine to imprison- 
ment — Release of accused after expiry of period for 
default due to mistake in warrant of commitment — 
Held he could be re-arrested and directed to undergo sub- 
stantive sentence from the date of re-arrest. (’97-01) 1 
Upp Bur Rul 89 (89, 90). 

SECTION 397 — SYNOPSIS. 


Section 396 — Note 1 

' ; v [1] person detained in custody for the purpose of 
giving security for good behaviour, is not under a 
“sentence” of imprisonment and his conviction under 
S. 234 , Penal Code, is illegal. (’67) 3 Mad H C R App 
X^V&xiii)*(74) 7 Mad HCB App xli (xli) * (’03*04) 

2 Low Bur Rul 72 (75) (EB). * 

XBnt see, (’95), 1895 Bat 774,(774). (DB) * (’08) 8 Cri 
I. Jo^r 402 (402) ; 31 Mad 515J ... 

.1^3 TBa pla^ d trial ander S, 224, Penal CoAb, for 

wherebe escaped. •' 

v'Sft ^ ^Magistrate of another; 4Mrict j 

(199). 


1. Several sentences— Execution of. 

2 f “Unless the Court directs concurrently 

with such previous sentence.” 

3. Imprisonment in default of payment of fine if 

can be made concurrent. 

4. “Already undergoing a sentence of imprison- 

ment,” etc., 

5. Order for imprisonment under S. 123— Subse- 
. quent sentence for offence— Second proviso, 

6. 'Detention in civil prison, if “sentence of iiri*‘ 

prjsppmentJ’ 1 : , \ , :/ '* ' 

'7. Detention under Madras Borstal, Schools Act 
if can Tbe triad© executive* : > , « 
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Le has been previously sentenced, a [unless the Court directs that the subsequent sentence shall 
run concurrently with such previous sentence] : 

Provided that, if he is undergoing a sentence of imprisonment, and the sentence on such 
subsequent conviction is one of transportation, the Court may, in its discretion, direct that the 
latter sentence shall commence immediately, or at the expiration of the imprisonment to which he 
has been previously sentenced : 

a [Provided, further, that where a person who ha 3 been sentenced to imprisonment by an order 
under section 123 in default of furnishing security is, whilst undergoing such sentence, sentenced 
to imprisonment for an offence committed prior to the making of such order, the latter sentence 
shall commence immediately.] 

[188*2 — S. 397; 1872— S. 317: 1861 — S. 48.] 

[a] Inserted by the Code of Criminal Procedure (Amendment) Act,]1923 {18 XYIII] of 1923), S. 106. 

OBJECTS AND REASONS. 


Amendments made in 1923. — “We agree with 
tho^e critics who point out that the drafting of this 
Clause [i. e. clause 103 of the Bill] will not have the 
effect which the Committee of 1916 contemplated. The 
result of the amendments introduced will ordinarily be 
that imprisonment for a subsequent offence will not be 
concurrent with detention under S. 123. The bill in 
fact appears to alter the law as laid down by the High 
Courts, which is that when a person is in jail in default 
of giving security, a sentence of imprisonment for a 
subsequent offence passed subsequently must take effect 
at once. We think that in most cases this is what the 


SECTION 397 — SYNOPSIS (contd.) 

8. Effect ot reversal of one of two sentences in 

appeal. 

9. Transportation— First proviso. 

10. Sentence cannot be ante-dated. 

11. Order as to commencement of sentence is not 

a judgment. 

12. Power of High Court to pass concurrent sen- 

tences. ■ 

13. Appeal. 

1. Several sentences — Execution of. — [1] 
W T here several sentences are passed against the same 
person in one trial such sentences should. run consecu- 
tively unless the Court directs that they should run 
concurrently by reason of S. 35 of the Code. (1864) 1 
Suth W R Cr Cir 2 (2) $ (Vol 7) 1920 All 211 (211) ; 
21 Cri L Jour 398 * (Vol 15j 1928 Oudh 507 (508) : 30 
Cri L Jour 473 (DB). 

[2] Under this section sentences in each separate 
trial of the same person should run consecutively unless 
otherwise ordered. (’36) 88 Pun L R 223 (223) * (’10) 
11 Cri L Jour 679 (680) (DB) (Lah). 

2. “Unless the Court directs .... concurrently 
with such previous sentence.”— [1] After the amend- 
ment of 1923, orders that sentences should run concur- 
rently even in cases not falling within S. 35 have been 
held to be competent. (Vol 11)* 1924 Rang 307 (308) : 
25 Cri L Jour 1310 « (Yol 13) 1926 Nag 426 (429) : 
27 Cri L Jour 807. 

[But see (Yol 12) 1925 Lah 334 (335) : 26 Cri L 
Jour 751 J 

3. Imprisonment in default of payment of fine 
if can be made concurrent. — [1]. A sentence of im- 
prisonment in default is not a sentence of imprison- 
ment. (Yol 13) 1926 Bom 62 (62) : 27 Cri L Jour 111 
(DB). (Not imprisonment Under & 35.) * (Yol 27) 1940 
Lah 388 (888) : I L R (1940) Lah 143 : 42 Cri L Jour 
33 (DB). (No imprisonment under this section.) 

[2] It is illegal to make various sentences , of im- 
prisonment in default of payment of fine awarded in 
separate trials concurrent with each other. (Vol 27) 
1940 Lah 388, (389) : I L R (1940) Lah 143 : 42 Cri L 
Jour 33 (DB). 


law should be; that is to say, in cases where an offence 
has been committed prior to the order under S. 123, 
but the conviction takes place subsequently, the sen- 
tences should ordinarily run concurrently; but where 
the offence is committed after the order under S. 1*23 
bas been passed, e. g cases of escape from custody or 
jail, or of offences committed in jail, then we think 
that the imprisonment for the subsequent offence should 
ordinarily not be concurrent; otherwise the prisoner 
might in some cases receive no further punishment for 
his subsequent offence. We have therefore, re-drafted 
this Clause on these lines.” — S. C. R., [XVIII of 1923]. 


[3] A Court has no power to direct a sentence of im- 
prisonment in default of payment of fine to run concur- 
rently with a substantive sentence of imprisonment 
passed for a different offence either at the same trial or 
at different trials. (Yol 28) 1941 Lah 209 (210) : 42 Cri 
L Jour 642. 

[See however (Vol 26) 1939 Bom 174 (176, 177) : 
40 Cri L Jour 602 : ILR (1939) Bom 160 (DB). ('Im- 
prison ment* includes imprisonment in default of pay- 
ment of fine.)] 

4. “Already undergoing a sentence of imprison- 
ment,” etc. — [13 Person sentenced to two separate 
terms of imprisonment on the same' day — He should be 
deemed to be undergoing imprisonment in respect of 
the first sentence from the moment sentence is passed— 
This section will apply to such a case. (Yol 11) 1924 
Rang 307 (308) : 25 Cri L Jour 1310. (Case under the 
amended section — Sentences could be directed to run 
concurrently.) * (Yol 13) 1926 Nag 426 (429) : 27 CriL 
Jour 807. (Do.) 

[See however (Yol 5) 1918 All 303 (303) : 19 Cri L 
Jour 207. (Case decided before amendment of 1923.) * 
(11) 12 Cri L Jour 241 (241) (DB) (Bom). (Do.)] 

[2] Person furnishing security under S. 108 convict- 
ed under S. 500, Penal Code-Person cannot be said to 
be suffering imprisonment at the time of conviction. 
(Yol 10) 1923 Oudh 56 (57) : 25 Oudh Cas 249 : 24 Cri 
L Jour 577. 

(3] Person suffering imprisonment in a foreign terri- 
tory — Magistrate passing sentence can direct that it 
should commence after the expiry of the imprisonment 
in the foreigmterritory, (’97) 20 Mad 444 (444) (DB), 

5. Order for imprisonment under section 123— 
Subsequent sentence for offence — Second proviso* 
— [1] The words ‘‘sentence of imprisonment” include 
an order for commitment to prison under S. 123. 
(Yol 18) 1931 Rang 127 (129) : 9 Rang 110 : 32 Ori L 
Jour 714 (FB). 

[2] Where the subsequent sentence is for an offence 
committed prior to the order under S. 123, such sen- 
tence should commence immediately. (’42) 43 Cri L 
Jour 303 (803) (Mad) * (Vol 20) 1983 Oudh 381 (381) ; 
34 Cri L Jour 1152. 
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398. (1) Nothing in section 396 or section 397 shall he held to excuse any person from any 
Saving as io sections 396 part of the punishment to which he is liable upon his former or sub- 
and 397. sequent conviction. 

(2 ) When an award of imprisonment in default of payment of a fine is annexed to a sub- 
stantive sentence of imprisonment, or to a sentence of transportation or penal servitude for an 
offence punishable with imprisonment, and the person undergoing the sentence is after its execu- 
tion to undergo a further substantive sentence, or further substantive sentences, of imprisonment, 
transportation or penal servitude, effect shall not be given to the award of imprisonment in default 
of payment of the fine until the person has undergone the further sentence or sentences. 

[1882— S. 398 ; 1S72— S. 317, Proviso ; 1861— S, 48, Proviso.] 


Section 397 — Note 5 (contd.) 

[3] Where the subsequent sentence is for an offence 
committed after the order under S. 123, this proviso 
has no application and the subsequent sentence will run 
after the expiry of the sentence under S. 123 unless the 
Court directs that they shall run concurrently. (Vol 18) 
1931 Rang 127 {128, 129) : 9 Rang 110 : 32 Cri L Jour 
714 (FB). 

[4] X sentenced to imprisonment for an offence, after 
the date of an order for security and before the date 
fixed for furnishing security — Failure to furnish secu- 
rity on the latter date — Order under S. 123 not passed but 
suspended until expiry of sentence for the offence — Held 
firstly, that the order under S. 128 could not be sus- 
pended and secondly, the imprisonment under S. 123 
would run concurrently with the previous imprison- 
ment. (Vol 13) 1926 Sind 273 (275) : 20 Sind L R 163 : 
27 Cri L Jour 865 (FB). 

[But see (Yol 14) 1927 Bom 657 (657) : 28 Cri L 
Jour 652 (DB)J 

[5] Order for security passed while accused was 
undergoing a sentence— Subsequently accused sentenced 
to another term in respect of another offence — Held, 
the proviso did not apply — The sentence for default 
should run concurrently with the sentence for the second 
offence. (Vol 28) 1941 Sind 190 (190, 191) : ILR (1941) 
Ear 63 : 43 Cri L Jour 105 (DB). 

[6] Even though the offence in question for which a 
sentence of fine is imposed may have been committed 
prior to the passing of the order under S. 123, the effect 
of S. 64 of the Penal Code, would be to postpone the 
imprisonment in default of fine till the expiration of the 
imprisonment in default of security. (Yol 19) 1932 
Rang 50 (51) : 9 Rang 612 : 33 Cri L Jour 174. 

[7] This proviso applies to cases where imprison- 
ment has been imposed under Ss. 21 and 24 of the Sind 
Frontier Regulations. (Yol 28) 1941 Sind 29 (29, 30) : 
ILR (1941) Ear 161 : 42 Cri L Jour 342 (DB). 

6. Detention in civil prison, if “sentence of im- 
prisonment.” — [1] The detention in civil prison is 
not a sentence of imprisonment within the meaning of 
this section. (Yol 4) 1917 Low Bur 159 (159) : 17 Cri 
L Jour 480 * (Yol 12) 1925 Rang 202 (203) : 3 Rang 
93 : 26 Cri L Jour 821. 

. 7. Detention under Madras Borstal Schools 
Act, if can be made consecutive. — [1] This section 
does not apply to sentences of detention under S. 8 of 
the Madras Borstal Schools Act. (Yol 25) 1938 Mad 613 
{614) : 39 Cri L Jour 795. 

8. Effect of reversal of one of two sentences in 
appeal — [1] The following are the views on the effect 
)f reversal of one of two sentences in appeal : 

(a) Two sentences of imprisonment of which one 
passed subsequent to the other — First reversed in appeal 
— Second commences from the date of reversal. (’79) 
1879 Rat 1S9(1S?)(DB)*(’90) 1890 Rat 528 (523)(DB). 

‘ ■ [3*#. see (Vol 29) 1942 Bom 342 (343) : I L R (1943) 
Bom 82 ; 44€ri,L Jout 130 (pB). (1879 Rat 139 and 
1390 Bat, 523, not followed — Rule 39? o* Bombay Jail 
Manual. held to lift invalid. It ' 


(b) Sentence already undergone in respect of the 
conviction set aside should be reckoned as imprison- 
ment in the second conviction. (’79) 2 Weir 450 (450)* 
(Vol 34) 1947 Sind 63 (63) : I L R (1946) Ear 95 (D B). 

(c) Second sentence commences only as on the date 
of acquittal in the first but may uuder S. 439 be 
reduced by the period already suffered. (Yol 19) 1932 
Sind 159 (160) : 34 Cri L Jour 24 (D B). 

9. Transportation— First proviso. — [1] Accused 
already undergoing a sentence of imprisonment— Court 
can direct sentence of transportation to commence 
immediately or after the expiration of the sentence 
of imprisonment. (’02) 2 Weir 453 (453) (D B) * (’09) 
10 Cri L Jour 236 (237) : 2 Sind L R 23 (D B). 

[2] If no order is made directing it to commence 
immediately, the sentence of transportation will com- 
mence only after the expiry of the sentence of im- 
prisonment. (’88) 1888 Rat 391 (391) (D B). 

[3] Magistrate ignorant of the previous sentence of 
imprisonment — An 'order directing the sentence of trans- 
portation to commence immediately can be made later 
on. (’88) 1888 Rat 391 (391) (D B)\ 

[4] Transportation cannot be ordered in default of 
payment of £ne.(’80)l880Pua Re No.l7Cr,p.29(30)(DB). 

10. Sentence cannot be ante-dated — [1] A 
sentence cannot be made to operate from a date prior 
to the date on which the sentence was passed. (Yol 20) 
1933 Rang 28 (28) : 34 Cri L Jour 447, 

11. Order as to commencement of sentence is 
not a judgment. — [1] An order made by a Court 
under this section as to the commencement of sentences 
is not a part of its judgment and may be made after the 
judgment is signed. (’88) 1888 Rat 391 (391) (D B). 

12. Power of High Court to pass concurrent 
sentences. — [1] The High Court has power, under this 
section to pass^concurrent sentences in the same man- 
ner as the Court which originally passes the sen- 
tences. (Yol 16) 1929 All 585 (585) : 51 All 888 : 30 
Cri L Jour 904 * (Yol 18) 1931 Bom 529 (529) : 33 Cri 
L Jour 77 (D B). 

13. Appeal. — [1] Where an accused is sentenced 
to concurrent terms of imprisonment, no one of which 
alone is appealable, he is not entitled to appeal against 
them collectively. (T3) 14 Cri L Jour 254 (254, 255) : 
40 Cal 631 (D B) * (T2) 13 Cri L Jour 787 (788) (D B) 
(Cal). 

[But see (T2)13 Cri L Jour 877 (877) (DB) (Cal] 

[2] When an Assistant Sessions Judge sentences an 
accused to imprisonment for a period not exceeding 
four years, under each of two sections of the Penal Code, 
directing the „ sentences to run concurrently, an appeal, 
lies to the Sessions Court and not to the High Court. 
(Yol 3) 1916 Cal 464 (464) : 17 Cri L Jour 266 (D B). 

Section 398 — Note 1 . 

[1] This section provides that no person will be ex- 
cused from undergoing any part of the punishment to 
which be is liable under former or subsequent convic- 
tiona< i (’03) 2 Weir 453 » (453) (D B) (Mad) * (’94), 
1894 PuniRe No. 12 Cr, p. 88 (39). 
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399 . (]) When any pergon under the age of fifteen years is sentenced by any Criminal Court 
Confinement of youthful to imprisonment for any offence, the Court may direct that such person 
offenders in reformatories, instead of being imprisoned, in a criminal jail, shall be confined in any 
reformatory established by the a [Provincial Government] as a fit place for confinement, in which 
there are means of suitable discipline and of training in some branch of useful industry or which 
is kept by a person willing to obey such rules as the a [Provincial Government] prescribes with 
regard to the discipline and training of persons confined therein. 

( 2 ) All persons confined under this section shall be subject to the rules so prescribed. 

( 3 ) This section shall not apply to any place in which the Reformatory Schools Act, 1897, 
is for the time being in force. 

[1882— S. 399 ; 1S72— S. 318 ; 1861— S. 433,] 

.[a] Substituted by A. 0. for “Local Government”. 


Section 398— Note 1 (contd.) 

[2] Accused convicted under S. 447, Penal Code, and 
sentenced to undergo rigorous imprisonment for three 
months and a fine — In default of payment of fine 
accused sentenced to imprisonment for twenty days— 
Substantive sentence by mistake overlooked— Accused 
serving only sentence of imprisonment in default of pay- 
ment of fine, and released — 3 eld that accused could be 
re-arrested, and sent to jail to serve substantive sentence 
and substantive sentence could be directed to begin 
from the date of his re-arrest, (’97-01 ) 1 Upp Bur Rul 
89 (89, 90). 

[3J Person already undergoing sentonco of imprison- 
ment in default of payment of fine — Substantive 
sentence of imprisonment passed against him sub- 
sequently — Order directing that subsequent sen- 
tence should tako effect immediately and that un- 
expired portion of prior sentence should begin to 
run on the expiry of the subsequent sentence, is not 
justified tinder this sub-section. (Vol 26) 1939 Bom 174 
(176, 177) : 40 Cri L Jour 602 : I L R (1939) Bom 160 
<D B). 

SECTION 399 — SYNOPSIS. 

1. “Under the age of fifteen years.” 

2. “Is sentenced to imprisonment.” 

3. “May direct,” 

4. “Instead of being imprisoned.” 

5. Sub-section (3). 

6. “Imprisonment.” 

1. “Under the age of fifteen years”,— [1] Ac- 
cused not under fifteen years— He cannot be ordered to 
be detained in a reformatory. (’98) 25 Cal 333 (337) 
(DB)® (Vol 11) 1924 Rang 16 (16) : 24 Cri L Jour 
918 * (’98) 1 Weir 879 (879, 880) (D B) # (’31) 1931 
Mad W N 401 (401). 

[2] The Magistrate should determine precisely the age 
of the accused by enquiry before action is taken under 
this section. (’93) 15 All 2()8 (209) (D B) 88 (’89) 14 
Bom 381 (383) (D B) * (1900) 4 Cal W N 225 (226) 
(D B) * (1900-02) 1 Low Bur Rul 126 (127) « (’01) 24 
Mad 13 (15) (DB) 88 (Vol 12) 1925 Rang 302 (303) : 3 
Bang 218 : 26 Cri L Jour 852< 

2, “Is sentenced to imprisonment”. — [1] The 
offender must have been sentenced to imprisonment in 
order that this section may apply. (’82) 1882 Rat 180 
(180) (DB). 

[2] Where it is deemed necessary to have a convic- 
ted person sent to a reformatory, the proper procedure 
is to impose a substantive sentence and then direct 
that, in lieu thereof, the accused be detained in a re- 
formatory. (’99) 1 Bom L R 162 (168) (D B) # (’96) 
1896 All W N 27 (27). 

[3] Liability to be sent to reformatory school or non- 
existence of a reformatory is not to be considered in 
estimating sentence to be passed on a juvenile offender, 
(Vol 9) 1922 Bom 169 (170) : 46 Bom 429 : 23 Cri L 


[4] A person who is ordered to execute a bond to 
keep the peace or for good behaviour and in default to 
undergo imprisonment for that period cannot be sent to 
reformatory. (1900-02) 1 Low Bur Rul 42 (42)*(’97-Ql) 

1 Upp Bur Rul 375 (376). 

[But see (Vol 21) 1934 Mad 457 (457) : 57 Mad 928: 
35 Cri L Jour 1153.] 

[5] Person sentenced to pay fine or in default to 
undergo imprisonment is not “sentenced to imprison- 
ment”. (’93-1900) 1893-1900 Low Bur Rul 491 (492) « 
(’ll) 12 Cri L Jour 244 (244) (Low Bur). 

[6] Sentence of whipping is not a “sentence of im- 
prisonment” for the purpose of sending the accused to a 
reformatory. (’93-1900) 1893-1900 Ijow Bur Rul 493 
(498). 

3. “May direct.” — [1] As a rule, no boy should 
bo sent to a reformatory on first conviction unless there 

1 3 a reasonable cause for supposing that he is being 
trained up to or is likely again to lapse into crime, 
being without parental or other control. (’95) 1 Weir 
878 (879) (Mad) « (Vol 8) 1921 Oudh 190 (191) : 24 
Oudh Cas 305 : 23 Cri L Jour 145 *(Voi 18) 1931 Mad 
771 (771) ; 54 Mad 764 : 32 Cri L Jour 1044 (D.B) * 
(Vol 21) 1934 Rang 125 (127) : 12 Rang 344 : 35 Cri L 
Jour 959 (DB) * (Vol 21) 1934 Rang 123 (124) : 12 
Rang 349 : 35 Cri L Jour 903 (DB). 

[2] Order for detention in a reformatory school is 
not a sentence and the suspension of the sentence by 
the Sessions Judge will not prevent the carrying out of 
the detention. (Vol 2) 1915 Mad 1067 (1068) : 16 Cri L 
Jour 134 (DB). 

4. “Instead of being imprisoned.” — [1] Court 
which sentences an accused person for any particular 
period of imprisonment cannot direct detention in a 
reformatory for a longer period. (’76) 1876 Bat 109 
(109) (DB) * (’89) 1889 All W N 131 (131) (DB). 

[2] The period of detention should be defined. (’13) 

14 Cri L Jour 256 (256) (DB) (Bom) * (’01) 24 Mad 13 
(16) (DB) * ('01) 1 Low Bur Rul 63 (64), 

5. Sub-section *(3). — [1] This section does not 
apply where the Reformatory Schools Act, 1897, is in 
force. (’96) 1896 Rat 864 (864) (DB) *{Vol 5) 1918 Lab 
27 (28) : 1918 Pun Be No. 17 Cr : 19 Cri L Jour 917 & 
(’89) 12 Mad 94 (95, 97) (FB)*(’82) 1882 Pun Re No. 6 
Cr. p. 6. 

[2] Under S. 8, Reformatory Schools Act, only the 
Magistrate specified therein can make an order under 
this section. (’97) 1897 Rat 947 (948) (DB) « (’72-92) 
1872-92 Low Bur Rul 330 (331) * '(’89) 12 Mad 94 (95, 
97) (FB) * (Vol 2) 1915 Mad 841 (841) : 16. Cri L Jour 
32. (A second class Magistrate not empowered to act 
under S. 8 of the Act must refer the case to the District 
Magistrate under S. 9.) 

6. “Imprisonment.”— [1] This section will apply 
to cases when an offender under the age of 15 years is 
sentenced to transportation. (’08) 9 Cri L Jour 99 (102): 
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$00. When a sentence has been fully executed, fehe oluiv r (’uniting it shall return the wa 
0 / on rant to the Court from which it iftuitni, with uu onitoramumt under b 

execution of tcntenc<\ hand certifying the manner in which flu* sentence has been executed. 

[18*2— S. -100 ; 1872 8. 805 ; 1*81— H. ttsg.J 


Oil APT XXIX. 

Of Suspensions, Remissions and Commutations op Sjcntisnoes. 

il $01. ( 7/ When any person has been sentenced to punishment for an oIV.ukv, M i * ■ ' 1: * 

Fowcr to su^cnd or w- the r [Provinical Government] may at any time without conditions ( 
mib sentences. upon any conditions which the person sentenced accepts, suspend fcl 

execution of his sentence or remit the whole or any part of the punishment to which he has bee 
sentenced. 

(:J) Whenever an application is made to h [ ' 1 ' ■ the ,l f Provincial (Jovernmen 

for the suspension or remission of a sentence, l ‘{ ' v 1 " * >! .1 the ^Provincial (Jovermnem 
i: j may require the presiding Judge of the Court before or by which the convictic 
was had or confirmed to stato his opinion as to whether the application should be granted t 
refused, together with his reasons for such opinion °[and also to forward with tho statement < 
such opinion a certified copy of the record of the trial or of such record thereof as exists]* 

(f‘S) If any condition on which a sentence has been suspended or remitted is, in the opinio 
of b [* ' 1: '‘ : ’ ] Hof] the c [Provincial Government], ll T : ‘ 41 f: *’ J not tuliiiled, T, f fi v * * 
the e [Provincial Government] may cancel the sus^ionsion or remission, and then -upon the perse 


(a) Discovery of foot. after iinal judgment is pr 
nouncccl and uigruut, t-lwwing a emitted cnumiiltiag l 
off fence. (Vol 10) 1928 All -178 (474) : 4.7 All 143 : < 
Cri h .lour 7 CO 4- (’20) 27 Cri 1, Jour 1204 (1250) (1)1 
(Cftl) * (Vol 0) 1919 Cat 409 (410) : 40 Cut GO': 20 0 
I, Jour 205 (I'll). 

(See ('85) 7 -All 072 (073) (lUJ).J 
(h) Oversight on purl cl counsel or omission on pa 
nf Court to notice h relevant filet in proceedings resul 
ing in error of fact or law. (’M- r >) 10 llom 170 (180,18 
(t«’|J) « (’09) 9 Cri I, Jour 22B (245) : 83 llom 221 (DJ 
4- (’00) i, Suth W J! 01 (04)(l<‘il). 

(<■) I'nsonndness of mind not .strictly covered l 
S. 84 of Pun al Code. (Vo! 19) 1932 Alt 233 (236) : 1 
Cri 1. Jour 714 (I>U)*fVol II) 1924 All 413 (413, 414) 
46 All 243 : 25 Cri 1. Jour 083 (t>P.)4-{ m0) 10 Bom 31 
(518, 519) (1)1!) 4- (Vol 19) 1923 Cal 400 (403) (I)B) 
(Vol 18) 1931 Pali 270 (278) : 32 Cri L Jour 1230 (DJ 
4< (Vol 14) 1927 I, ah 074 (077) : 8 Bub 081 : 28 Cri 
Jour 59b (DU) 4* (’31) 1931 Mail W N 719 (723) (BB) 
(Vol 6) 1919 Mad 128 U29) : 29 Cri l Jour 828 (LIB) 
('13) 14 Cri 1. Jour 81 (91) : 15 Ondh Can 321 (BB) 
(Vol 7) 1920 Cat 89 (40) : 21 Cri U Jour 317 (MB). 

(d) BunWmimil proscribed by law being more rigoroi 
than eircnnwliuKieR of cuso deserve. (Vol 24) 1937 Lt 
089 (091) : 89 Cri l Jour 1G (I Hi) 4- (Vol 10) 1923 A 
355 (360): 24 Cri 1, Jonr 753 (i»l)<fr(Vot7) 1920 All It 
(209) : 21 Cri L Jonr 607 (DHj 4- (’95) 1895 Bat IS 
(792). 

(c) Other mitigating circumstances, (Vol 20) 198 
Lab 1021 (10*22) : 85 Or? h .lour '130 * (Vol t 

1934 Ub il (32) : 3JS On h Jonr €32 (DB) * (Vo) 1! 
1920 Mad ncc'(noe): 30 Mad 474 : 27 Crib Jot 
1337 /]>!>}. (Henttnoo for third conviction und^r Cdtn 
rmi Tribes Act, bHng transportation for life being bajsj} 
* (Vol 18) 7931 Hang 235 (244} : 9 Bang 404 : 33 G 
L Jour 200 (SB). (Political offence.) ❖(Vol 3) 1016 Sg 
M (fill) 7 9 Hind L K 205 : 17 Cri L Journal (DB 
(Bight of appeal and revision barred — Erroneous c<* 
viction — Becomroeod&tion to Government.) ( w) 1 
Mad m (37, 88) (DP), k *' 

X tow Vm Bui 350 (BOX) (ttB).J ^ 

***-* j « 'i** * vw >*/■* « vwu», [9] Court ought not to express opinion in case we* 

w following eases Court recommended accused stay of execution of sentence is prayed for until pwfi 
: to His Msicstv in Chaw il r» of. ltd 


Section 400 Note 1 

[1] Person convicted under an Ordinance, issued by 
Governor- Genera) — His sentence does not become fully 
executed till expiry of the period of the sentence— 
Though term of the Ordinance has expired, detention 
after the period of Ordinance is not illegal. (Vol 20) 
193:3 Cal 280 (2R2) : 00 Cal 742 : 34 Cri L Jour 291 
(DB)*(Vol 20) 3933 Cal 510 (319) : 80 Ca! 545 r :M Cri 
L Jour 879 (Dll). 

Section 401 — Note 1 

[3] Provincial Government may act of its own ac- 
cord or may be moved by application. See (Vol 19) 1932 
All 232 (232) r 33 Cri L Jour 830 (1>B). 

[2] Provincial Government can suspend execution of 
death sentence to enable accused to appeal to Privy 
Council. (Vol 38) 1931 Lab 350 (3G0) : 33 Cri h Jour 
126 . 

[See also (Vol 2) 3915 P C 29 (30) : 42 Cai 739 : 43 
Ind App 133 : 16 Cri h Jour 494 (PC),] 

[3] Though order passed under this section by Pro- 
vincial Government is in name of the Governor, it is* in 
reality order of Provincial Government* (Vol 25) 1038 
Nag 513 (51 6) : 40 Cri L Jour 897 : I L li (1940) Nag 1 

mi 

[4] Special authority conferred by this section docs 
not touch cases under H. 337. (’89) 11 All 79 (H9). 

[5] F'ffect of order of remission is to wipe out remit- 
ted portion of sentence altogether and not merely to 
suspend its operation. (Vol 25) 1938 Nag 513 (520) ; 40 
Cri L Jour 397 : I h If (1940) Nag 1 (FB). 

[6] Provincial Government remitting sentence uncon- 
ditionally — It cannot cancel order and re-aton* pentonce 
subsequently, except in cases of fraud or mistake and 
general power of cancellation of orders under S. 21 of 
General Clauses Act, 1897, cannot he invoked in Hitch 
case. (Voi 25) 1938 Nag 613 (6X8, 520) ; 40 Cri t Jour 
397 r X L B (X940) Nag 1 (KB). 

[7] Object of calling for statement under sub-s. (2) is 
to avoid misapprehension about legality of sentence 
passed or mistake a$ to propriety of punishment in- 
fueled. See (Vol 21} 1934 Bang 125 (126. 127) : 12 

Tlninrr T. OXO V 
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in whose favour the sentence has been suspended or remitted may, if at large, be arrested by any 
police-officer without warrant and remanded to undergo the unexpired portion of the sentence. 

(4) The condition on which a sentence is suspended or remitted under this section may be 
one to be fulfilled by the person in whose favour the sentence is suspended or remitted, or one 
independent of his will, 

e [(4A) The provisions of the above sub-sections shall also apply to any order passed by a 
Criminal Court under any section of this Code or of any other law, which restricts the liberty of 
any person or imposes any liability upon him or his property.] 

(5) Nothing herein contained shall be deemed to interfere with the right of e [His Majesty or 
of the h [Central Government] when such right is delegated to Tit] 3 to grant pardons, reprieves, 
respites or remissions of punishment. 


°[(oA) Where a conditional pardon is granted by His Majesty or, in virtue of any powers 
delegated to Tit], by the h [Central Government], any condition thereby imposed, of whatever 
nature, shall be deemed to have been imposed by a sentence of a competent Court under this Code 
and shall be enforceable accordingly.] 


( 0) The T * *] c [Provincial Government] may, by general rules or special orders, give 

directions as to the suspension of sentences and the conditions on which petitions should be 
presented and dealt with. 

[1882 — S. 401 ; 1872 — S. 322 ; 1861 — S. 54.] 

[a] See the N.-W. F. P. (Adolescent) Prisoners’ Release on Probation Act 1940 (N.-W. F. P. Act 2 [II] of 
1940), S. 2 ; the Good Conduct Prisoners’ Probational Release Act, (Punjab Act 10 [X] of 1926) and (Assam 
Act 2 [II] of 1938) ; the U. P. Prisoners' Release on Probation Act 1938, (U. l\ Act 8 [VIII] of 1938), S. 2. 
[b] The words “the Governor-General in Council or” were repealed by A. O. [c] Substituted by A. O. for 
“Local Government”, [d] The words “as the case may be” were repeated by A. O. [e] Inserted by the 
Code of Criminal Procedure (Amendment) Act 1923 (18 [NVIU] of 19231, S. 107. [f] Superfluous word, 

[g] Substituted by Act 18 [XVIII] of 1923, S. 107 for “Her Majesty”, [h] Substituted by A. O. for 
“Governor-General.” [i] Substituted by A. 0. for “him”, [j] The words 4 Governor-General in Council 
and the” were repealed by A. 0. 

OBJECTS AND REASONS. 


Amendment of 1923. — “We have substituted the 
word ‘law’ for the word ‘Act’ so as to enable the provi- 


sions of section 401 to be applied in the case of persons 
sentenced by tribunals constituted by Regulations or 
Ordinances.” — S. C.R., [XVIII of 1923]. 


a MQ2. (1)] The b [* * * * *] c [Provincial Government] may, without the consent of the 
Power to commute person sentenced, commute any one of the following sentences for any other 
punishment . mentioned after it : — 

death, transportation, penal servitude, rigorous imprisonment for a term not exceeding that 
to which he might have been sentenced, simple imprisonment for a like term, fine. 

d [(£) Nothing in this section shall affect the provisions of section 54 or section 55 of the 
Indian Penal Code.] 

[1882 — S. 402 ; 1872 — S. 322.] 

[a] Renumbered by the Code of Criminal Procedure (Amendment) Act 1923 (18 [XVIII] of 1923), S. 108. 
[b] The words “Governor-General in Council or the” were repealed by A. 0. [c] 1 'Substituted by A. 0, for 

“Local Government.” fd] Added by Act 18 [XVIII] of 1923, S. 108. 


Section 401 — Note 1 (conid.) 

matter which lies entirely with Government. (Vol 2) 
1915 P C 29 (30) : 42 Cal 739 : 42 Ind App 133 : 16 
Cri L lour 494 (PC). 

[10] Accused proved to be guilty of grevious oSence 
of waging war against King — Court refused to recom- 
mend accused to mercy on ground that matter was 
entirely in the hands of Government. (Vol 18) 1931 Rang 
235 (244) : 33 Cri L Jour 205 : 9 Rang 404 (SB). 

* [11] Remission under S. 227, Penal Code — Court is 

to decide whether conditions are violated. (Vol 20) 1933 
.Rang 28 (29) : 34 Cri L Jour 447. 

[12] Power of pardon rests in sovereign ; and provi- 
sions contained in this section in no way interfere with 
prerogative of Crown in that respect. (’89) 11 All 79 
<89). 


[13] Tendering of advice lo His Majesty as to exer- 
cise of his prerogative of pardon is matter for Executive 
Government and is outside the province of Judicial Com- 
mittee of Privy Council. (Vol 2) 1915 P C 29 (30) ; 42 
Cal 739 : 42 I A 133 ; 16 Cri L Jour 494 (PC), 

Section 402 — Note 1 

[1] Accused sentenced to death by Special Tribunal 
— Appeal to Privy Council — Tribunal ceased t.o exist 
before disposal of appeal — Provincial Government held 
could commute sentence under this section. (Vol 18) 
1931 Lah 859 (360) : 33 Cri L Jour 126, 

[2] Co-ofienders tried separately receiving lesser sen- 1 
tence on some facts— Case may be brought to notice of 
Government to remove inequalities in sentences. (Vol 6) 
1919 All 445 (447) ; 20 Cri L Jour 767 (DB), 
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X402A, The powers conferred by sections 401 and 402 upon the Provincial Government 
Sentences of oe>d i. may, in the case oi‘ sentences of death, also he exercised by the Governor 
General in his discretion,] 

[a] Inserted by A. 0., C/. the Government of India Act 1935, S. 295. 


OH A PTKll XXX. 

Of pbevioos Acquittals oh Conviotimns, 

403. { l) A person who has once boon tried by a Court of eompoteut jurisdiction for an 
Person once convicted or offence and convicted or acquitted of sucli offence shall, while such 
acquitted not to be tried conviction or acquittal remains in force, nut bo liable to be tried again 
for same of fence. for the same offence, nor on the same facts for any other offence for 

which a different charge from tho one made against him might have been made under section 236, 
or for which he might have been convicted under section 237. 

($) A person acquitted or convicted of any olTenco may be afterwards tried for any distinct 
offence for which a separate charge might have been made against him on the former trial under 
section 235, sub-section ( 1). 

(3) A person convicted of any offence constituted by any act causing consequences which, 
together with such act, constituted a different off’enco from that of which he was convicted, may 
be afterwards tried for such last-mentioned offence, if the ctmsequonces had not happened, or were 
not known to tho Court to have happened, at the time when he wag convicted. 

(4) A person acquitted or convicted of any offence constituted by any acts may, notwith- 
standing such acquittal or conviction, be subsequently charged with, and tried for, any other 


SECTION 403 — SYNOPSIS. 

1. Scope. 

2. In what cases £resh trial is barred. 

3. “Same offence.” 

4. Any other offence for which a different charge 

might have been made under section 236. 

5. “Any distinct offence,” 

6. Consequences of act happening after previous 

conviction — Sub-section (3). 

7. “Tried.” 

8. “Acquittal” — Meaning of. 

9. “Conviction” — Meaning of. 

10. “While such conviction or acquittal remains 

in force.” 

11. Court of competent jurisdiction. 

12. Identity of accused necessary for application of 

section. 

13. Dismissal of complaint or discharge of accused. 

14. “Discharge”— Meaning of. 

15. General Clauses Act, Section 26. 

16. Practice. 


1. Scope — [1*1 This section embodies tho andont 
marim nemo debet bis vexari pro eadem causa (no 
person should he twice disturbed for the same cause), 
(Vol 22) 1935 Mad 50 (57) : 58 Mad 513 : 30 Cri L 
Jour 311, (Overrulod on another point by (Vol 20) 1938 
Mad 817 :ILE (1938) Mad 002 ; 39 Cri L Jour 712 

(Wfl.) 


[2] Section incorporates tho common law principle 
of the well-known pleas of autre fois acquit (formerly 
acquitted) and autre foi$ convict (formerly convicted), 
namely that no one shall he punished or put in peril 
twice for the same matter. (Vol 26} 1939 Cal 65 (71) : 
40 Cri L Jour 199 : ILK (1939) 1 Cal 1 (KB) * (Vol 34 
1947 Tat 290 (293) * (M3) 14 Cri L Jour 135 (137) - 
9 Nag L R 26®(Vol 15) 1926 Bang 252 (253) : 6 Banc 
386 : 29 Cri L Jour 930 * (Vol 5) 1918 Nag 126 (128) : 
19 Cri L Jour 796*(Vol 19) 1932 Cal871 (874) : 60 Caj 
149. : 34 Cri L Jour 181*(Vol 21) 1934 Mad 311 (313k 
57 Mad 654 ; 85 Cri L Jour 78$ (DB) * (Voi 17) 193C 
Pat 26 (27) : 9 Pat 685 : 30 Ori L Jour 806 (DB). 

There is nothing like res judicata in a crimina: 
trial so , long as it does not terminate in either acquittal 


or conviction so as to attract the provisions of this 
section. (Vo! 23) 1930 Nag 55 (5s) ; 37 Cri L Jour 
474 (DB). 

[4] The provisions of this section are complete by 
thouifiolvos on tho effect of previous acquittals or con- 
victions. (Vol 26) 1939 Cal 65 (71) : 40 Cri L Jour 199: 
l L It (1939) 1 Cal 1 (KB) # (Voi 24) 1937 Cal 99 (113, 
114) : 38 Cri L Jour 818 (KB). 

| But see (Vol 34) 1947 Bat 290 (293).} 

[5j Even in eases in which a trial is not barred 
under this section, a judgment of acquittal fully 
establishes tho innocence of the accused and such 
Innocence cannot be disputed in any subsequent pro- 
ceedings. (’ll) 12 Cri L Jour 390 (897) (SB) (Cal)* 
(Vol 21) 1934 All 61 (05) : 35 Cri L Jour 1349*(’J3) 14 
Cri Ij Jour 5 (18, 26) (SB) (CiU)*(T 1) 12 Cri h Jour 94 
(90) (Bah) * (Vol 20) 1033 Oudli 470 (472) : 35 Cri L 
Jour 30*C83) 1935 Mad W N 1342 (1343). 

[But see (’07) 7 Suth W K Cr 15 (21) * (’74) 14 
Bong L B 54 (58). | 

(0) J was acquitted of an offence and later on B was 
prosecuted under Ss. 213 and 4M, Tonal Code, (con- 
cealing offence and screening offender) with reference 
to tho same* offence. Held that the fact established by 
the acquittal of A , viz., that no offence was committed 
by him, could not be disputed in tho prosecution of 3. 
(13) 14 Cri Ij Jour 153 (453) : 57 Bom 658 (DB). 

[7'j Where, in a trial lor murder and robbery, the 
accused is convicted of murder but acquitted of robbery, 
the High Court, in appeal from tho conviction is 
entitled to accept tho evidence which has been dis- 
believed by the trial Court on the charge of robbery as 
corroborative evidence of murder. (Vol 33) 1946 P C 
16 (19) : 72 lad App 305 : I L H (1946) Lah 1 : 47 Cri 
L Jour 489 (PC). 

2. In what cases fresh trial is barred.— [1] 
Where an accused is tried for a certain offence and is 
convicted or acquitted he cannot again be tried for the 
same offence on the earns facte. (Vol 33) 1946 P C 16 
(19) : 72 Ind App 306 : I L E (1946) Lah 1 ; 47 Cri h 
Jour 489 (PC), 

[2] First charge of being member of unlawful 
assembly with common object of assaulting complainant 
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offence constituted by the same acts which he may have committed if the Court by which he was 
fiirst tried was not competent to try the offence with which he is subsequently charged. 

(5) Nothing in this section shall affect the provisions of section 26 of the General Clauses 
Act, 1897, or section 188 of this Code. 

Explanation . — The dismissal of a complaint, the stopping of proceedings under section 249, 
the discharge of the accused or any entry made upon a charge under section 278, is not an 
acquittal for the purposes of this section. 

Illustrations. 

(a) A is tried upon a charge of theft as a servant and acquitted. He cannot afterwards, while the 
acquittal remains in force, be charged with theft as a servant, or, upon the same fasts, with theft simply, or with 
criminal breach of trust. 

(b) A is tried upon a charge of murder and acquitted. There is no charge of robbery ; but it appears from 
the facts that A committed robbery at the time when the murder was committed ; he may afterwards be charged 
with, and tried for, robbery. 

(c) A is tried for causing grievous hurt and convicted. The person injured afterwards dies. A may be tried 
again for culpable homicide. 

(d) A is charged before the Gourt of Session and convicted o t the culpable homicide of B. A may not 
afterwards be tried on the same facts for the murder of B. 

(e) A is charged by a Magistrate of the first class with, and convicted by him of, voluntarily causing hurt 
to B . A may not afterwards be tried for voluntarily causing grievous hurt to B on the same facts, unless the 
case comes within paragraph 3 of the section. 

(f) A is charged *by a Magistrate of the second class with, and convicted by him of, theft of property 
from the person of B. A may be subsequently charged with, and tried for, robbery on the same facts. 

(g) A t B and C are charged by a Magistrate of the first class with, and convicted by him of, robbing D 
A 1 B and C may afterwards he charged with, and tried for, dacoity on the same facts. 

[1882— S. 403 ; 1872— Ss. 460, 147; para. 2; 195, Explanation 2 and 215, Explanation 2.; 1861— Ss. 55, 60." 


Section 403 — Note 2 (contd.) 

and also assault on complainant — Acquittal — Subse- 
quent proceedings for offence under S, 323, Penal Code, 
held, could not be reopened until order of acquittal was 
set aside. (’01) 5 Cal W N 72 (73) (DB). 

[3] Charge under S. 302, Penal Code — Acquittal— 
Further trial .for offence under S. 32G, Penal Code held 
barred as a conviction for such offence might have 
been recorded under S. 237 at previous trial, (Yol 30) 
1943 Mad 737 (738) ; 45 Cri L Jour 518. 

[4 1 A is tried for offence X . He is again sought to 
be tried for offence JU. X and Y form part of the same 
transaction but are not distinct offences and do not 
fall within Ss. 236 and 237 of the Code — Trial for 
offence Y is barred. (Vol 16) 1929 All 899 (900) : 51 
All 977 : 30 Cri L Jour 1089*(VoI 15) 1928 Bom 177 
(178) : 29 Cri L Jour 522 (DB) * (13) 14 Cri L Jour 
135 (137) : 9 Nag L R 26. 

[ 5J Acquittal of an offence arising out of certain facts 
under a wrong section will prevent a further enquiry 
into any offence based on the same facts until that 
acquittal is set aside. (Vol 11) 1924 Oudh 04 (64) : 20 
Oudh Gas 282 : 25 Cri L Jour 794. 

[6] Accused acquitted of major offence — New trial 
on minor offence included in major offence is barred. 
(Vol 33) 1946 Boro 38 (44) : 47 Cri L Jour 378 (FB). 

[7] Accused convicted under Ss. 147 and 148, Penal 
Code— Sessions Judge acquitting accused cannot remand 
case for trial on same facts under Ss. 323 and 324, 
Penal Code — Such trial would be barred under sub- 
s, (1). (Vol 32) 1945 Mad 472 (472). 

[8] Where the offence subsequently charged is one of 
which the accused might Rave been convicted under 
S. 238 at the previous trial the subsequent trial will be 
barred, (Vol 33) 1946 Bom 38 (44) : 47 Cri L Jour 378 

m ■ 

[But see (Vol 30) 194B Mad 737 (738) : 45 Cri L 
Jour 518.] 

[9] Charge of attempting to murder A— Acquittal- 
Trial for murder of B not barred — Evidence as to 
assailant of A is not inadmissible when the attach on A 
forms part of the res gestes at the second trial. (Vol 31) 


1944 Pat 247 (250) : 23 Pat 95 : 45 Cri L Jour 80i 
(DB). 

[10] The true test of whether a second trial is barret 
is not so much whether the facts are the same in botl 
trials as whether the acquittal or conviction from th< 
first charge necessarily involves an acquittal or convic 
tion on the second charge. (Vol 24) 1937 Cal 99 (113) 
38 Cri L Jour 818 (SB)*(Vol 26) 1939 Cal 65 (70) : 4< 
Cri Li Jour 199 : I L R (1939) 1 Cal 1 (FB) £ (Vol 23 
1936 Rang 174 (175) : 14 Rang 24 : 37 Cri L Jour 492 

[11] Even in eases in which a fresh trial may not b 
barred under this section, the Court may refuse 
proceed against a person on the ground that it is no 
desirable or proper in the circumstances of a parfcicula 
case to prosecute a person for a second time on th 
same facts. (Vol 32) 1945 Bom 413 (416, 417) : 47 Ci 
L Jour 138 (DB) * (Vol 29) 1942 Lah 122 (123) : 4 
Cri L Jour 682*(1900) 2 Weir 549(550) (DB)*(Vol 21 
1938 Lah 625 (627) : 39 Cri L Jour 960 : I L R (1935 
Lah 873 (DB) * (Vol 19) 1932 Cal 291 (292) : 33 Cri 3 
Jour 439 (DB) * (Vol 17) 1930 Cal 60 (60) : 31 Cri 3 
Jour 613 (DB) * (’05) 2 Cri L Jour 790 (793) (DB) ► 
(Vol 17) 1930 Cal 457 (459) : 57 Cal 268 (DB), 

3. “Same offence,” — [1] Where an act or omij 
sion is punishable under different provisions of law, th 
person committing it cannot be said to “commit th 
same offence” within the meaning of the sub-sectioi 
(Vol 17) 1930 Pat 26 (27) : 9 Pat 585 : 30 Cri L Jou 
806 (DB). • 

[2] In trial under S. 897, Penal Code, jury nev< 
addressing themselves to alternative charge under S.30' 
Penal Code — Held , that this fact cannot justify anotln 
trial under S. 307 on the same facts, as offence und< 
S. 397 includes one under S, 307. (Vol 21) 1934 Ma 
311 (313) : 57 Mad 554 : 35 Cri L Jour 783 (DB). 

[3] The words ‘same offence’ in sub-section (1) ref 
to the same transaction. ( 7 03) 6 Oudh Cas 153 (15 
(DB). 

4. Any other offence for which a different charj 
might have been made under section 236. — [1] T 
expression “might have been made” means “might ha 
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Section 403 — Note 4 (contd.) 

been lawfully made. 1 ’ (Vol 17) 1930 Pat 26 (2*) : 0 Pat 
585 : 30 Cri‘ L ^our 806 (DB). 

[2] Accused acquitted of cheating subsequently put. 
on trial for criminal breach of trust — Facts identical in 
both — Subsequent trial barred— - Held \ I Vr Cornish and 
lMockett rIJ., { haksbrnana Kao J. ronh\i)] that the 
offences were distinct and that tho subsequent trial 
was not barred. (Vol 23) 1030 Mad 353 (36U, 372) : 37 
Crl L Jour 637 ■ KB). 

[3] Trial under certain sections expressly reserved — 
Charges cannot have been framed for such offences, 
(Yol 21) 1934 Cal 240 $41) : 33 Cri L Jour 1270 (DB). 

[4] Trial and acquittal for mischief ou certain facts 
—Subsequent trial on same facts for rioting, held barred 
as alternate charges under mischief and rioting could 
have been framed in previous trial. (Vol 11) 1924 Mad 
478 (479) : 25 Cri L Jour 244. 

[5] Conviction for lesser offence — Discovery of fresh 
evidence showing that graver offence was committed — 
Fresh trial for graver offence barred. (Vol 2) 1915 Low 
Bur B0 (61) : 1G Cri L Jour 267. 

5. ‘"Any distinct offence.” — [1] The test to 
determine whether the offences charged at two trials are 
distinct for purposes of this section is whether, if tho 
offences were charged at the same trial, separate sen- 
tences could be passed in respect thereof under S. 7 1 of 
the Penal Code. (Vol 23) 1934 Mad 311 (313) : 57 Mad 
554*: 35 Cri L Jour 783 (DB). 

[2] Where the offences aro constituted by the same 
acts or omissions they are not distinct. (Vol 21) 1934 
Mad 311 (313) : 57 Mad 554 : 35 Cri L Jour 783 (DB) 
* 006) 3 Cri L Jour 388 (389,' 390) (DB), (Offences 
under Sfl. 202 and 176, Penal Codo.) * (Vol 22) 1935 
Kang 430 (438) : 37 Cri L Jour 189. (Offences under 
S. 41 (10), Kangoon Polico Act and Penal Code.) * (’13) 
14 Cri L Jour 214 (216) : 30 Mad 308 (DB). (Offences 
under Ss. 1B2 and 211, Penal Code.) (Vol 16) 1929 
All 940 (940) : 30 Cri L Jour 1153. (Offence undt-.r 
Bs. 353 and 186, Penal Code.) * (Vol 31) 1944 Pat 328 
(330). IBihar and Orissa Municipal by-law No. 59 and 
8. 341, Penal Code.) * (Vol 28) 1941 Pat 442 (444) : 
42 Cri L Jour 774. (Acquittal of offence under S. 405, 
Penal Code, and under H , 52, Income-tax Act, bars trial 
for offence undor K. 190, Penal Code, in respect of same 
facts.) * (Vol 25) 1938 Lah 614 (614, 615) : 39 Cri h 
Jour 870 : 1 L R (1938) Lah 127. (Sections 323 and 
324, Penal Code,) * (Vol 24) 1937 All 117 (118, 119) : 
38 Cri L Jour 868. (Sections 408 and 477 A, Penal 
Code.) * (Vol 28) i960 Cal 686 (687) : 38 Cri L Jour 
1 (DB) * (Vol 13) 1926 Lab 689 (639) : H Lah 52 : 27 
Cri L Jour 1019., (Sections 297 and 379, Penal Code.) 

[But see (Vol 19) 1982 Mad 362 (363) : 55 Mad 
788 ; 33 Cri L Jour 522. (Offences under S. 323, Penal 
Code, and S. 3 (12), Madras Towns Nuisances Act.) *S 
(Vol 15) 1928 Bom 231 (232) : 29 Cri L Jour 981 (DB). 
(Conviction for driving car while drunk no har to trial 
for rash and negligent driving.) a* (Vol 13) 1926 All 405 
(406) : 48 All 496 : 27 Cri L Jour 767. (Section 379, 
Penal Code and S. 9, Opium Act.) * (Vol 12) 1925 All 
299 (800) : 47 All 2S4 : 26 Cri L Jour 088. (Conviction 
for affray does not bar trial for hurt caused in course of 
affray.) $ (Yol 20). 1933 Oudb 470 (472) ; 35 Cri h Jour 
36. (Sections 411 and 414, Penal Code and S* 19 (f), 
Arms Act.)] 

[3] Where anything which is an offence consists of 
parts, any of which parts is itself an offence, the offences 
are not distinct. (Vol 12) 1925 Pat 20 (24, 25) ; S Pat 
503 25 Cri L Jour 738 (DB), (Deceiving different Item 
^ff stplen.proherty at same time.) * (Vol 12) 1925 Oudh 
: $6 Crl L Jour l. 06>) * {Vol 10)1923 Cat 
707 (DB), (Do,) 


f (Yol 14) 1927 Mad 141 (1451 : *28 Cri 1, .lour 235 
(Cheating in rrsivet of two facts nt one time.) 

TBut see (Yol 16) 1929 Pat 710 (711) : 3L Cri L .T 0U1 
472. (Pnlawtul asrvmbly and rioting resulting i, 
damage to several holdings- Charge of separate offence 
legal.)] 

F i 1 Whore several acts, or which one or more that 
one, would, by itself, or by thonwilves, constitute at 
offence, constitute, when combined, a different offence 
tho offences are- not distinct. (M3) 14 Cri L , lour 13* 
(137, 13N) : 9 Nag L U 26 # (Yol 16) 1929 All 39c 
f 906) : 5 i All 977 : 30 Cri L Jour 1089 * (1900) 5 Ca 
W N 72 (73) (DB). 

15] Previous acquittal for offence of being in posses 
sion of illicit liquor - ■ Accused can he charged on sanii 
fads for loitering on road under Bombay City Polio* 
Act, S. 112 (d). (Vol 32) 1945 Bom 65 (60) : 46 Cri I 
.lour 258 (DB). 

[6J Offence of working factory under S. 390, Bom 
bay Oicy Municipal Act, without permission — Previous 
acquittal cannot under 8. 403, Cr. P. C,, bar subse 
qucnl charge of working factory without permission a 
later date. (Vol 29) 1942 Bom 326 (328) : 44 Cri h Jou: 
120 (DB). 

[7} Conviction for offence under B. 420, Penal Code 
for cheating certain person and obtaining from kin 
Government Promissory Notes on false representation - 
Subsequent trial for offence undor S. 409, Penal Code 
for cuibusixlomont of amount is not barred as offence: 
are distinct. (Vol 29) 1942 Oudh 173 (477) : 18 Lucl 
408 : 43 Cri L Jour 830. 

[8] Conviction of a person undor *S. 75 of the Madras 
City Police Act is no bar loTiis trial for anoftence undei 
Ss. 323 and 352, Penal Code. (Vol 27) 1940 Mad 224 
(224) : 41 Cri L Jour 401. 

[9] Conspiracy - Person once tried on charge of cons 
piracy — Section 403 is no bar to trial of entry iutofresl 
conspiracy. (Vol 26) 1939 Ctii 65 (69, 70) : 40 Cri I 
Jour 199 : I L K (1939) 1 Oal 1 (KB) $ (Vol 23) 1931 
Pat 503 (504) : 37 Cri L Jour 785, (Accused aequittec 
on a charge of affray— Subsequent trial and convictior 
for causing hurt during the affray is not barred. (Vo 
17) 1 930 Pat 20 : 9 Pat 585 : 3U Cri L Jour 806 (OB 
and (yol 8) 1921 Pat 22 : 22 Cri L Jour 63, explained. 

[10“j Charges under S, 120B, Itanal Code — Subse 
quenl charge under S. 121 A- -Facts in the two notsamt 
— Offences held distinct and S. 403 (2) applied. (Vo 
24) 1937 Cftl 99 (114) : 38 Cri h Jour 818 (SB). 

[11 J Criminal breach of trust or criminal inisappro 
priation committed of different item# at various time 
between certain dates — Charge under B. 222 for ai 
aggregate sum omitting sonic of the items — Trial 01 
such chargo no bar to trial in respect of an omittec 
item. (Vol 28) 1941 Put 606 (607) : 43 Cri 1, Jour 28< 

* (Vol 17) 3930 Mad 978 (9H0) : 32 Cri U Jour 22; 

* (’10) U Cri L Jour 337 (337, 338) (DB) (Bom) g 
(Vol 16) 1929 Cal 457 (453, 459) : 57 Cal 17 : 31 Cri I 
Jour 747 (DB) # (Vol 10) 1923 Cat 654 (G56) 5 50 Ca 
632 : 25 Cri L Jour 156 (SB) * (Vol 18) 1931 Ail 201 
(209) : 32 Cri h Jour 37G : 53 All 411. 

[But see (Vol 4) 1917 Mad 524(525): 17 Cc L J 80.); 

[12] Conspiracy to commit an offence is distinct frojtt 
the offence the commission of which is the object of th< 
conspiracy. (Vol 29) 1942 Pat 58 (59, 6G) ; 43 Cri t 
Jour 44 (DB; * (Voi 21) 1934 All 01 (65) : 35 Cti I 
Jour 1349 * (Vol 20) 1933 Bom 447 (448, 449) : 5? 
Bom 23 : 35 Cri h Jour 112 (DB) * (Vol 11) 1924 Ca, 
809 (811) : 25 Cri K Joar 1048 (DB). 

[But see (Vol 13) 1926 Cal 450 (450) ; 26 Cri L Join 
1023 (DB>J 

[13] Previous trial for abetment of forgery 13 no bai 
to trial for offence under S. $2> Registration Act. (Vol 
2) £915 AQ 114 {lU ) 37 All 107 : 10 Cri L J6or 144* 
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[But see (Vol 11) 1924 Rang 218(213) : 1 Rang 299 : 
25 Cri L Jour 191.] 

[14] Non-compliance with notice under S. 159 (1), 
Madras Local Boards Act, for removal of encroachment 
— Prosecution for — Fresh prosecution for disobedience 
of fresh notice regarding same encroachment is not 
barred. (Yol 25) 1938 Mad 847 (848. 849) : 39 Cri L 
Jour 712 : I L R (1938) Mad 902 (DB). (Overruling 
{Vol 22) 1935 Mad 56 : 58 Mad 513 : 36 Cri L Jcur 
311.) 

[15] The test for determining whether an offence is 
distinct from one previously tried, is to see whether the 
evidence necessary to prove the two offences is tho same 
or different. (Yol 15) 1928 Pat 577 (578) : 29 Cri Tj 
J our 760 * (Yol 14) 1927 Bom 629 (630) : 28 Cri L 
Jour 1032 (DB) © (Vol 17) 1930 All 92 (95) : 30 Cri L 
Jour 1149 © (Yol 17) 1930 Pat 26 (27) : 30 Cri L Jour 
806 : 9 X^at 585 (DB). 

[But see (Yol 19) 1932 Mad 362 (363) : 55 Mad 788 : 
33 Cri L Jour 522.] • 

[16] In order to constitute distinct offences, the 
offences must be totally unconnected. (Vol 15) 1928 
Rang 252 (253) : 6 Rang 386 : 29 Cri L Jour 930. 

6. Consequences of act happening after previ- 
ous conviction — Sub-section (3) — [1] A is tried for 
causing grievous hurt and convicted. The person in- 
jured afterwards dies. A may be tried again for culpable 
homicide. (Yol 1) 1914 All 191 (192) : 15 Cri L Jour 
64 : 3G All 4 (DB) © (’01) 1901 Pun Re No. 3 Cr, p. 6 

(8) * (Yol 22) 1935 Pesh 18 (39) : 36 Cri L Jour 813. 
(Fresh trial competent even if accused undergoing pre- 
vious sentence.) 

[2] Conviction for grievous hurt — Person injured 
afterwards dies — Fact of death known to Court at time 
of previous conviction— Subsequent trial for culpable 
homicide is not competent, (*80) 2 All 349 (350) © (’13) 
14 Cri L Jour 1 35 (137, 138) : 9 Nag L R 26. 

7. lt Tried’ 1 — [1] This section doos not apply 
unless the accused has been tried, (Yol 30) 1943 Mad 6 
(7): 44 Cri L Jour 176 © (Yol 21) 1934 Mad 716 (717): 
36 Cri Ij Jour 560 : 58 Mad 256. 


[2] For applicability of this section, previous trial need 
not be on merits. (’ll) 12 Cri L Jour 41 (42): 34 Mad 
253 © (Yol 16) 1929 Cal 189 (189, 190) : 30 Cri L Jour 
585 (DB) * (Yol 14) 1927 Nag 388 (388): 28 Cri L 
Jour 183 * (Vol 5) 1918 Mad 231 (233): 40 Mad 976: 
19 Cri L Jour 501 (DB) © (Yol 22) 1985 Cal 491 (493) : 
36 Cri L Jour 1288: 62 Cal 1119 (DB) ©(Yol 16) 1929 
Bom 408 (409, 410) : 53 Bom 693: 31 Cri L Jour 1000 
(DB). 

[3] An acquittal under S. 247, in a summons case 
on the ground of the complainants absence will be a 
valid bar under this section, although the summons 
bad not been served on the accused. (Yol 11) 1924 Pat 
140 (141) : 24 Cri L Jour 815 © (Yol 22) 1935 Cal 491 
(493) : 62 Cal 1119 : 36 Cri L Jour 1238 (DB) © (Yol 
16) 1929 Cal 189 (190): 30 Cri L Jour 585 (DB)© (Yol 
30) 3943 Mad 6 (7): 44 Cri L Jour 176 © (Yol 8) 1921 
Pat 311 (312): 22 Cri L Jour 331 © (Yol 14) 1927 Nag 
388 (388): 28 Cri L Jour 183 © (Yol 10) 1923 All 360 
(360): 45 AU 58: 24 Cri L Jour 862 © (Yol 5} 1918 


Mad 628 (630) (DB) © (Vol 16) 1929 Bom 408 (409): 53 
Bom 693: 31 Cri L Jour 1000 (DB). 

[But see (Vol 5) 1918 Mad 212 (212, 218): 40 Mad 
977: 19 Cri L Jour 497 (DB).] 

[4] Security proceedings do not constitute a trial 
within this section. (Yol 29) 1942 Lah 84 (84): ILK 
(1943) Lah 365 : 43 Cri L Jour 564 (D B) © (Yol 29) 
1942 Oudh 416 (416): 43 Cri L Jour 729© (*13) 14 Cri 
L Jour 559 (561): 36 Mad 315 (DB). 

[See however (Yol 15) 1928 Rang 135 (136): 30 Cri 
L Jour 630.] 

[5] Proceeding under S. 145 is not a trial within 
this section. (Vol 5) 1918 Upp Bur 8 (9) : 3' Upp Bur 
Rul 33: 19 Cri L Jour. 889. 

[6] Disciplinary proceedings under the Legal Practi- 
tioners Act are not trials. (Vol 18) 1931 Pat 369 (376) : 
11 Pat 355 : 32 Cri L Jour 1256 (FB). 

[See however (Yoi 12) 1925 Rang 110 (110): 2 
Rang 491: 26 Cri L Jour 1111.] 

[7] Where in a sessions trial in a High Court the 
jury is discharged on a difference of opinion between 
the Judge and the jury and the case is re-tried with a 
new jury, there is no fresh trial, for the purpose of this 
section, {Vol 33) 1946 Bom 38 (42, 44): 47 Cri L Jour 
378 (F B). ((Vol 18) 1931 Bom 309: '55 Bom 520 : 33 
Cri L Jour 62 overruled and (Yol 32) 1945 Bom 110 
reversed.) ©(Vol 1) 1914 Cal 901 (904); 41 Cal 1072; 
15 Cri L Jour 460. 

[But see (Yol 30) 1943 Mad 737 (738, 739) ; 45 Cri 
L Jour 518.] 

. [8] The re-trial of an accused on remand owing to 
misdirection to the jury is part of the same trial which 
is not concluded till the appeal is heard and determined. 
(’36) 37 Cri L Jour 707 (707): 62 Cal 928 (DB). 

[9] An appeal is not a fresh trial but only a conti- 
nuation of the trial in the lower Court. (Vol 1) 1914 
Mad 258 (259): 37 Mad 119 : 15 Cri L Jour 180 (DB) 
© (’96) 23 Cal 975 (977) (DB) © (Yol 19) 1932 Nag 121 
(123) : 28 Nag h R 233 : 33 Cri L Jour 849 (FB). 

[See (’95) 22 Cal 377 (381, 382, 383) (DB)J , 

[10] This section does not say that a person who 
has been tried and convicted or acquitted shall be ac- 
quitted if an attempt is made to prosecute him again 
for the same offence. It says that he shall not be tried 
at all. (Yol 25) 1938 Mad 847 (848) : 39 Cri L Jour 712; 
ILR (1938) Mad 902 (DB). 

[11] The acquittal of a person on the ground of his 
trial being barred under this section is illegal. (’08) 8 
Cri L Jour 139 (140) (DB) © (’09) 9 Cri L Jour 578 
(580, 581): 5 Low Bur Rul 12. 

8. “AcquittaL'-Meaning of — [1] An acquittal 
. under S. 247 on ground of complainant’s absence is with- 
in the section* (Yol 30) 1943 Mad 6 (7) ; 44 Cri L Jour 
176 © (Vol 27) 1940 Nag 357 (359, 360) : 41 Cri L Jour 
919 ©(Yol 16) 1929 Bom 408 (409, 410) : 53 Bom 693: 
31 Cri L Jour 1000 (D B) © (Vol 22) 1935 Cal 491 
(493) : 62 Cal 1119 : 36 Cri L Jour 1238 (D B) © (Yol 
16) 1929 Cal 189 (189, 190) ; 30 Cr L Jour 585 (D B) 

374 to 389 A. M. 
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# (Vol 21) 1934 Lah 211 (212) : 36 Cri L Jour 29 * 
(Yol 8) 1921 Pat 311 (312).: 22 Cri L .Tout 331 (D B) 

* (Yol 14) 1927 Nag OSS (38S) : 28 Cri L .Tour 183* 
(Yol 1) 1914 Mad 028 (630) : 38 Mad 1028 : 10 Cri h 
Jour 230 (DR) * (Vol 11) 1924 Pat 140 (HI) : 24 
Cri L Jour 815 * (Yol 10) 1923 All 360 (360):45 All 5s : 
24 Cri Ij 4our 862. 

TBut see (Vol 5) 1918 Mad 212 (212, 213) : 49 Mad 
977 : 19 Cri L Jour 497 (D B).J 

[2] An acquittal on withdrawal of prosecution under 
B. 494 is within the section. (’43) 9 Cut Tj T 95 (97) * 
(Yol 28) 1941 Pat 4 12 (444) : 42 Cri L .lour 774 * (’13) 
14 Cri L Jour 135 (138) : 9 Nag L Tl 20 * (Yol 5) 19 IS 
Mad 231 (233, 235) : 40 Mad 976 : 19 Cri L Jour 501 
(D B) * (’89) 12 Mad 35 (36) (DB). 

[3] Case lawfully compounded — Acquittal of accused 
is within this section, (Yol 23) 1930 Mad 853 (360, 
372) : 37 Cri L *1ouv‘637 (PR)* (’13) 14 Cri L Jour 45s 
(459) (1) 13) (Cal). 

[Sec (Yol 25) 1938 Lab 789 (740, 741): 40 Cri h .lour 
131J 

[4] The following are not orders of acquittal within 
.the meaning of this section : 

(a) Dismissal of complaint. (Vol 31) 1944 Nag 31 S 
(319) : TLB (1945) Nag 486 ;46 Cri L Jour 195*(Vol 24) 
1937 Rang 35 (37) * (Yol 21) 1984 All 877 (879) : 
35 Cri L Jour 1177. 


[7] An order setting aside a conviction on the around 
of the lower Court having hud no jurisdiction^ does 
not amount to an acquittal but only to a discharge 
(’02) 29 Cal 412 (IM) (1)R) * (Vol 13) 1926 Pat 
802 (304) : 5 Pat 452 : 27 Cri L dour 849 (DR) * (Yol 
21) 1934 Mad 710 (717, 71 s) : 58 Mad 256 : 36 Cri L 
Jour 550 * (Vol 19) 1932 Cal 083 (684) ; 83 Cri L Jour 
770 (DB) * (Vol 1)1917 All Ut> (112) : 18 Cri L Jour 
5 l0 *. 39 All 293 (298. 297 i* (Vol 5) 1 D 1 8 Nag 126 (128): 
19 Cri L Jour 790. 

[8] Pc wnv trial under 8. 350 — Charge already 
framed — Discharge in dr mav trial amounts to acquit- 
tal — When that order is in force, accused cannot be 
tried again. (’40) 1910 Mad W N 962 (903). 

[9] Appeal from acquittal--- High Court setting aside 

order of acquittal on ground of trial having been il- 
legal, but not ordering rt trial — Fresh trial not barred 
(Vol 2 f) 1937 Bom 152 (152) 38 Cri L Jour 571. 

[10] Acquittal of accused brought about by fraud 
established against third person in proceedings to which 
the accused were not parties \r valid unless set aside by 
independent proceedings. (Vol 11) 3924 All 778 (779): 
26 Cri L Jour 98. 

[11] Dismissal for default of application under S. 1 
of Workman’s Breach of Contract Act -No acquittal. 
C 1 3) U Cri h Jo nr 404 (404) : 9 Low Bur Rul 35. 

[12] Dmnuaaal of application for sanction to prose- 
cute does not attract the operation of S, 403. (Vol 8' 
1921 Cal 1 (15) : 4S Cal 388 : 22 Cri h Jour 31 (SB). ' 


(b) Discharge of accused. (Vol 10) 1929 Mad 260 
(261) : 30 Cri Ij Jour 403* (’07) 5 Cri Tj Jour 309 
(318) : 31 Bom 335 (DR) * (Vol 19) 1932 Mad 505 
(506, 507) : 55 Mad 795 : 33 Cri L Jour 653* (Vol 23) 
1934 All 340 (34 1) : 56 All 750 : 36 Cri h Jour 65. 

(c) Order stopping proceedings under B. 249. (12) 13 
Cri L Jour 860 (861) : 1913 Pun Ro No, 9 Or. 

(d) Order refusing to take cognizance of an offence. 
(Vol 19) 1932 Cal 871 (874, 875) : GO Cal 149 : 34 Cri 
L Jour 181 * (1900) 24 Mad 337 (339) (DB) * (Vol: 20) 
1933 Bat 242 (243) t 12 Pat 234 : 34 Cri h Jour 1198 
(D B). 


[13] Doctrine of autre Join acquit does not apply tc 
a refusal by a Magistrate under S. 476 to iile complain! 
against the accused. (Vol 17) 1930 Sind 315 (315) : 24 
Bind L R 446 : 32 Cri L Jour 521 (DB). 

9. ‘‘Conviction” --Meaning of. --[I] A finding 
of guilty by a Magistrate, proceeding under B. 349, i: 
not u conviction. (Vol 3 5) 1928 Bom 240 (240) : 51 
Bom 456 : 29 Cri L Jour 90 1. 

[2J Binding of guilty by a Magistrate who commit 
a case under 8. 34 H would bar the trial of tho accuse 
for tho offence to which tho finding relates. (Vol 3) 191 
Mad 149 (1 19) : 3H Mad 552 : 15 Cri h Jour L88. 


(But see (’03) 7 Cal W N 711 (713) (DB) * (’08) 7 
Cal WN 493 (494) (I)B).J 

[5] Where an appellate Court sots aside a conviction 
without doing anything further, tho order amounts to 
an acquittal (’33) 1933 Mad W N 224 (224) * (Vol 5) 
1918 Nag 126 (127) : 19 Cri L Jour 796. 

[But see (’06) 3 Cri L Jour 15 (17) : 3 Low Bur Rul 

$7, 0?B).] 


[6] Where the appellate Court sets aside a conviction 
and orders a re-trial, its order does not amount to an 
acquittal, (’35) 36 Cri L Jour 1338 (1384) (All) * (Vol 
19) 1932 All 409 (411) *, 54 All 756 : 33 Cri L Jour 669 
(DB)*(Voi 38) 1946 Mad 496 (496) : 47 Cri L Jour 991: 
ILR (1946) Mad 736 f (Conviction under S. 409, Penal 
Code — Appellate Court acquitting accused under S. 409 
and ordering retrial under S. 420, Penal Code— S, 408 
is no bar as there is no fresh prosecution.) 

GWrfWl 13) 1926 Cal 585 (586) ; 53 Cal 192 : 27 Cri 
Wpur 788(DB) * (Vol §) 1919 Cal 115 (116) t 20 Cri L 
22^** ,46 Cal 212» (DB)J 


f JJ Departmental punishment in not a conviction fc 
tho purposes of this section. (’87) 1887 Rat 318 (319) » 
(Vol 2) 1915 Lab 351) (351) ; 1915 Run Re No. 20 Cr 
16 Cri L Jour 788 (DB)*(’94) 17 Mad 278 (279,280) (DI 
*(’10) 12 Cri L Jour 143 (144) (Lab). 

[4] Section does not apply to proceedings for fcakic 
security cither under 8. 107 or S. U0 as there is d 
conviction of uny offence. (Vol 29} 1942 Lab 84 (84 
ILR (1943) Lab 365 : 43 Cri L Jour 564 (DB). 

10 “While such conviction or acquittal r< 
mains in force.”— [1] Xhebarof a fresh trial und 
this section applies only whore the previous convictic 
or acquittal is in force. (’40) 1940 Mad W N 962 (963 

[2] Two accused convicted under S. 420, Renal Co i 
— On appeal conviction against one set aside— Revisic 
petition by the other — Conviction under 8. 420 s 
aside and committal to sessions for trial under 8. 477 
ordered — Former accused also cannot be tried agoi 
upon the same record, (Yol 0) 1919 Fat 384 (385) it 
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Cri L .lour 667 * (Vol 16) 3929 All 710(719) : 31 Cri 
L .Tour 230 (DB) * (Vol 4) 1917 All 430 (412) : 39 All 
293 : 18 Cri L Jour 346. 

[3] Conviction of some accused and acquittal of 
others— Appeal by former — Appellate Court holding 
whole trial void as without jurisdiction — Acquittal also 
void and does not operate as a bar to fresh trial of per- 
sons acquitted. (Vol 16) 1929 Nag 161 (162) : 30 Cri L 
•Tour 763. 

11. Court of competent jurisdiction — [1] Hie 
bar of a fresh trial under this section will apply only 
where the previous convinction or acquittal has been 
by a Court of competent jurisdiction. (Vol 4) 193 7 All 
430 (412) : 39 All 293 : IS Cri L Jour 516 * 
(’S4) s Bom 307 (808) (DB) * (’SI) 3 Mad 4S (51) (DB) 
*(’K4) 18S4 Pun P.e No. 38 Cr, p. 73 (75) (DB) * (1865) 
4 Suth WBCifi 2 (2). 

[2] For the application of this section the Court by 
which the accused was first tried should have been 
competent to try the offence subsequently charged. (Vol 
34) 1947 Pat 67 (70) : 25 Pat 378 (DB) * (Vol 30) 1943 
Pesh 89 (90) : 45 Cri L Jour 167 (DB) 5- (Vol 26) 1939 
Cal 65 (70) : ILR (1939) 1 Cal 1 : 40 Cri L Jour 199 
(FB) * (Vol 25) 1938 Lab 614 (615) : 39 Cri Ij Jour 
870 : ILR (1938) Lab 127 9 (Vol 24) 1937 All 117 
(US, 119) : 38 Cri L Jour 368 9 (Vol 24) 1937 Cal 99 
(113) : 38 Cri L Jour 818 (S B) 9 (1900-02) 3 Low 
Bur Rul 340 (343) (F B) * (Vol 15) 1928 Bom 
530 (531, 5.32) : 30 Cri L Jour 54 : 53 Bom 69 (DB)* 
(Vol 15) 3928 Pat 577 (579) ; 29 Cri L Jour 760 * (Vol 
12) 1925 Mad 711 (711) : 26 Cri L Jour 1087 * (Vol 6) 
1919 Upp Bur 32 (33) : 3 Upp Bur Rul 135 : 20 Cri L 
Jour 533 * (Vol 5) 3918 Mad 481 (482) : 3 8 Cri L Jour 
643 (DB)* (Vol 16) 1929 Nag 161 (162) : 30 Cri L Jour 
763 * (Vol 15) 1928 Lab 844 (844) : 29 Cri L Jour 701 
* (Vol 21) 1934 All 141 (142) : 56 All 529 : 35 Cri L 
Jour 865 * (Vol 10) 1923 Pat 228 (229) : 2 Pat 333 : 25 
Cri L Jour 1385 (DB) * (Vol 2) 1915 Bom 203 (204) : 
40 Bom 07 : 16 Cri L Jour 761 (DB). 

[3] Complaint or sanction of a particular person or 
authority necessary for trial of accused — Trial in 
absence of such complaint or sanction is not one by a 
Court of competent jurisdiction. (Vol 31) 1944 Pat 328 
(330) * (Vol 25) 1938 Lah 625 (626) : 39 Cri L Jour 
960 ; I L R (1939) Lah 373 (D B) * (Vol 16) 1929 All 
940 (940) : 30 Cri L Jour 1153 * (Vol 13) 1926 All 
231 (232) : 27 Cri L Jour 705 9 (Vol 15) 1928 Bom 143 
(144) : 52 Bom 257 : 29 Cri I, Jour 545 (D B) * (Vol 
15) 1928 Bom 530 (531, 532) : 30 Cri L Jour 54 : 53 
Bom 60 (D B) * (Vol 5) 1918 Nag 126 (127, 128) : 19 
Cri L Jour 796 * (Vol 21) 1934 Pat 411 (411) : 35 Cri 
L Jour 686 * (1900-02) 1 Low Bur Rul 340 (343) 
(F B) * (Vol 14) 1927 Sind 10 (12, 16) : 21 Sind L R 
1 : 27 Cri L Jour 1105 (D B) * (‘051 4 Cri L Jour 422 
(423) : 2 Nag L R 149*(Vol 17) 1930 Lah 1055 (1055) : 
32 Cri L Jour 253 * (’04) 27 Mad 61 (62) (D B). 

[But see (Vol 9) 1922 All 502 (502) : 45 All 11 : 23 
Cri L Jour 496 (D B) * (Vol 8) 1921 Sind 137 (139, 
140, 142) : 16 Sind L U 1 (D B) * (’13) 14 Cri L Jour 
214 (217, 218) : 36 Mad 308.] 

[4] Trial without proper complaint is void under 
S. 530 — Judgment of aoquittal also becomes void — 
Court cannot recognize a plea of autrefois acquit in such 
a case. (Vol 24) 1937 Mad 301 (302, 303) : 38 Cri L 
■ Jour 457 : 1 L R (1937) Mad 664 (F B). 


[5] Trial in the absence of necessary sanction or 
complaint is no trial at all within this section. (Vol 13) 
1926 Cai 691 (692) : 27 Cri L Jour 753 (D B). 

[6] An accused person can plead autrefois acquit if 
the only defect in the jurisdiction of the Court which 
passed the order is want of territorial jurisdiction — 
S. 531 applies to such eases. (Vol 20) 1933 Mad 705 
(766) : 34 Cri L Jour 1080 : 56 Mad 996 (F B) * (Vol 
24) 1937 Sind 179 (180, 181) : 38 Cri L Jour 959 (DB). 
((Vol 20) 1933 Mad 765 : 34 Cri L Jour 1080 : 56 
Mad 996 (F B), Followed ; (Vol 15) 192S Bom 530 : 
53 Bom 69 : 30 Cr L J 54, Dissented from.) 

[Bui see (Vol 15) 1928 Bom 530 (531, 532) : 53 Bom 
69 : 30 Cri L Jour 54 (D B).] 

[7] Previous trial by Court of Session with aid of 
assessors — Offence subsequently charged triable by 
jury — Court of Session held not incompetent to try 
offence subsequently charged. (’01) 24 Mad 641 (644) 
(BE). 

[8] The word “Court” in this section does not 
include the jury and therefore, where a trial takes place 
before a jury in excess of the legal number, the Court 
does not cease to be a Court of competent jurisdiction. 
(Vol 32) 1945 Bom 183 (186, 187) : T L R (1945) Bom 
196 : 46 Cri L Jour 520 (D B). 

[9] A conviction or acquittal by a Court established 
under a local or special law is a conviction or acquittal 
by a Court of competent jurisdiction. (Vol 11) 1924 
Rang 23 (23) : 1 Rang 449 : 25 Cri L Jour 233 * (’84) 
1884 Pun Re No. 30 Cr, p. 52 (53, 54) (D B). 

[10] A conviction by a Court in a Native State can be 
pleaded as a bar under this section. (Vol 11) 1924 Lah 
238 (239) : 24 Cri L Jour 715. 

[11] An illegal conviction is not the same thhig as a 
conviction by a Court having no jurisdiction. (Vol 18) 
1931 Lah 199 (199, 200) : 32 Cri L Jour 731. 

[12] Order of acquittal passed by Special Court 
constituted under Ordinance II of 1942 — Ordinance 
subsequently declared to be ultra vires as regards con- 
stitution of Special Courts— Order is still one passed by 
Court of competent jurisdiction in view of Ordinance 19 
of 1943, S. 4 — S. 403 is bar to fresh trial. (Vol 32) 
1945 Sind 33 (37, 38) : I L R (1944) Ear 430 : 46 Cri L 
Jour 422 (D B). 

[See also (Vol 32) 1945 Mad 355 (356) : 47 Cri L 
Jour 126 (D B).] 

12. Identity of accused necessary for applica- 
tion of section. — [1] Section bars fresh trial only if 
accused in both trials is the same person — Conviction 
or acquittal of one person is no har to trial of another 
person implicated in same offence. (Vol 23) 1936 Pesh 
152 (158) : 37 Cri L Jour 889 (D B) * (Vol 1) 1914 All. 
85 (86) : 36 All 168 : 15 Cri L Jour 200 (DB) * (Vol 3) 
1914 Cal 886 (887) : 41 Cal 754 : 15 CriL Jour 402 
(D B) * (’10) 11 Cri L Jour 541 (541) ; 37 Oal 
680 (D B). 

[2] In determining whether there is sufficient ground 
for proceeding against a person, the fact that another 
person accused of the same offence and on the same 
facts has been acquitted may be taken into considera- 
tion. (Vol 13) 1926 Cal 795 (798) : 53 Cal 606 : 27 Cri 



2988 


[THU C0D3 OP] CRIMINAL lROCETicRE, 1808 


CS. 103] 


Section 103 — Note 12 (conid.) 

I, Jour 788 ( D f>) 4* (’»:!) 1033 Mail W N 2-10 (247, 248) 

* (1000) 4 Cal W N 346 (847) (1) 1!). 

[See however (Vo! 2: 5) 1030 Pesh 162 (168) : 87 Cri 
B jour 889 (DB).J 

13. Dismissal of complaint or discharge of ac- 
cused. — [1] Dismissal of complaint — Order not set 
aside by availing special remedy under S. 430 — Fresh 
prosecution is not barred. (Vol 20) 1942 Pesh 24 (25) : 

43 liri Li Jour 6Ll*(Yul 20) 1989 Sind 193 (195, 
196) : 40 Cri Tj Jour 745 : 1 l.lt (1940) Kar 74 (F B) 

* (Vol 21) 1934 Jjah 433 (130) : :!Q Cri B Jour 62 * 
(Vol 3) 1916 Mad 887 (887) : 16 Cri T, Jour 814 * (’03) 
2 Cri Jj Jour 63 1 (032) : t Nag D K Is * (Vol 22) 1933 
All 00 (63) : 33 Cri B Jour 1485 * (1900) 28 Cal 211 
(215) * (Vol 21) 1934 All 87 (87) : 56 All 425 : 35 Cri 
tj Jour 1062 * (Vol 1) 1914 Bind 44 (44) ; 8 Sind L R 
196 : 16 Cri L Jour 174 * (’08) 8 Cri h Jour 249 
(249) (Bah) * (’04) 1 Cri L Jour 167 (173, 179) : 2 Bow 
Bur Rul 27 (F B) *(Vol 19) 1932 Mad 369 (371) : 35 
Mad 622 : 33 Cri L Jour 454 (F B). 

[See however (Vol 12) 1925 Bang 114 (114, 115) : 
20 Cri L Jour 284.] 

[2] Discharge of accused — Order not sot aside by 
availing special remedy under S. 430 or S. 437 — Fresh 
prosecution not barred, (Voi 30) 1943 Mad 178 (179) ; 

44 Cri B Jour 331 * (’09) 9 Cri L Jour 80 (82) : 31 
Mud 543 (D B) 4t (Vol 1) 1914 Sind 44 (44) : 8 Sind 
B it 190 : 16 Cri B Jour 174 >6 (Vol 1) 1914 Oudh 406 
(407) : 17 Oudh Cits 273 : 15 Cri Tj Jour 638 * (Vol 
17) 1930 Cal 369 (370) : 31 Cri B Jour 1153 (D i!) * 
(Vol 16) 1929 Bom 134 (134) : 30 Cri B Jour 594 (D B) 
■i 1 (Vol 12) 1925 Nag <32 (432) : 26 Cri B Jour 1040 * 
(Vol 21) 1934 Nag 215 (216) ; 31 Nag B It 93 : 36 Cri 
L Jour 57 * (Vol 11) 1924 Pat 797 (798) : 26 Cri B 
Jour 129. (Discharge under S. 494A.) it (Vol 21) 1934 
All 87 (87) : 56 All 425 : 35 Cri B Jour 1062 4- (Vol 
17) 1930 All 92 (95) : 30 Cri B Jour 1149 * (Vol 3) 
1916 Pat 109 (U0) : 18 Cri L Jour 296 : 2 Put L Jour 
34 (D B) * (Vol 21) 1934 Lah 169 (170) : 36 Cri Tj 
J our 473. (Discharge on withdrawal by Public Pro- 
secutor — Fresh complaint by private party not barred.) 
* (Vol 9) 1922 Pat 372 (370) : 23 Cri B Jour 230 * 
(’ll) 12 Cri Jj Jour 364 (368, 369) : 15)11 Pun Re No. 10 
Or (F B) * (Vol 17) 1930 Bang 156 (157) : 8 Rung 1 : 
31 Cri L Jour 824. 


[3] Order dismissing complaint or discharging ac- 
cused confirmed by superior Coart — Fresh prosecution 
not barred. (Vol 17) 1930 Bah 879 (880) : 12 Bah 9 : 
31 Cri B Jour 1180 * (’09) 9 Cri B Jour 503 (564) i 
36 Oal 415 (DB). 

[But see (Vol 15) 1928 Sind 49.(50) : 21 Sind B R 
127 : 28 Cri B Jour 57 (D B) * (’10) 11 Cri T, Jour 
347 (848) (Bah) * (’05) 2 Cri B Jour 752 (753) : 23 
Mad 255 (D B).] 

[4] Order dismissing complaint or discharging accused 
passed by one Magistrate — Another Magistrate o£ 
co-ordinate or inferior jurisdiction can start fresh pro- 

; , seoution for same offence. (Vol 12) 1925 Bom 258 (259): 

\ 26 Cri B Jour, 991 (DB)*(’92) 16 Bom 414 (427) (DB) 

, ' *(Vol 19) 1982 Mad 369 (371) : 55 Mad 622 : 38 Cri B 
, , J5our 454 (FB)f(Vol 8) 1916 Mad 887 (887) : 16 Cri B 
: . Jour 814 * (Vol 13) 1926 All 298 (298) 27 Cri L Jour 
*88^8(570121) 1934 Being 40 (41) : 35 Cri L Jour 802* 


('ll) 12 Cri B Jour 301 (369) : 1911 Pun Re No. 10 Or 
(FB). 1 

[See however (Vol 22) 1935 All 60 (63) : 56 All 990 • 
35 Cri B Jour 1485 * (Vol 13) 1920 Bah 445 (445) : 07 
Cri B Jour 719 1 

! But see (1900) 22 All 106 (108) (DI!)*(Vol 21) 1934 
All 87 (87, 88) : 56 All 425 : 85 Cri B Jour 1062*lVol 
1 4) 1927 All 815 (816) : 28 Cri D Jour 53G*(’97) 24 Oal 
528 (531, 532) (DB) * (Vol 27) 1940 Sind 15 (16) : 41 
Cri B Jour 248*(Vol 26) 1939 Sind 38 (30) : 40 Cri L 
Jour 287 : IBB (1939) Kar 228 (Ml).] 

[5 1 Dismissal of a complaint for default is no bar to 
the entertainment of a fresh complaint by the same 
Magistrate or by his successor in office or bysomeother 
Magistrate of co-ordinate jurisdiction. (Vol 26) 1939 
Sind 193 (195, 196) : 40 Cri B Jour 745 : I L It (1940) 
Kar 74 (FB) ((Vol 16) 1929 Sind Cl : 23 Sind B R 43 : 
29 Cri B Jour 1097 (DB) overruled so fur as eases qf 
dismissal of complaint for default are concerned.) 

[6] The successor of the Magistrate by whom a com- 
plaint was dismissed or an accused was discharged can 
start proceedings against the accused afresh. (Vol 12) 
1925 Nag 432 (433) : 26 Cri B Jour 1040*(Vol 1) 1914 
All 79 (80) : 30 All 129 : 15 Cri B Jour 158 * (Vol 7) 
1920 Pat 523 (524) : 21 Cri B Jour 660 * (Vol 21 
1934 All 514 (515) : 35 Cri B Jour 1059 (DB). 

1 7] Whore an accused lias been discharged a Magis- 
trate ought not to start a fresh prosecution in the 
absense of exceptional circumstances. (Vol 23) 1936 Bah 
47 (tH) : 37 Cri L Jour 427 * (Vol 17) 1930 Bah 879 
(880) : 12 Bah 9 : 31 Cri B Jour 1180 * (Vol 5) 1918 
Mad 494 (495) : 18 Cri D Jour 329 * (Vol 9) 1922 Pat 
372 (375) : 23 Cri L Jour 236*(Vol 12) 1925 Rang 114 
(1 15) :2G Cri I- Jour 2 34 *(’04) 1 Cri B Jour 867 (869) : 
1904 TJpp Bur Rul Or Pro Codo 19*( 05) 2 Cri B Jour 
051 (053) : 1 Nag D It 18*('06) 1 Cri B Jour 59 (CO) : 
29 Ail 7 * (’29) 30 Cri D Jour 444 (414) (DB) (Sind) 
*{Vol 16) 1929 Bind 242 (243) : 31 Cri B Jour 
G87 (DB)*(Vol 12) 1925 Bom 258 (259) : 26 Cri L Jour 
091 (l)B). (A previous similar complaint was dismissed 
so that Magistrate may exercise greater care in dealing 
with the case.)*(Vol 12) 1925 Cat 104 (104) : 25 Cri B 
Jour 811 (DB) 

14. “Discharge” — Meaning of. — 1 1] Complaint 
of major offence— Magistrate framing charge for minor 
offence — Action amounts to discharge of accused on 
major offence. (Vol 30) 1943 Pesh 89 (90) : 45 Cri L 
Jour 167(DB)*(’01) 24 Mad 136 (139, 14(1, 146) (SB)* 
(Vol 16)1929 All 940 (940) : 30 Cri B Jour 1153*(Vol7) 
1920 Mad 94 (95) : 43 Mad 330 : 21 Cri B Jour 91 
(DB)*(Vol 19) 1932 Nag 8-5 (85) : 33 Cri B Jour 558* 
(Vol 12) 1925 Sind 1.90 (191) : 19 Sind B It 353 : 25 
Cri B Jour 1368 (DB). 

[But see (’03) 5 Bom B It 125 (126) (DB).] 

[2] Warrant oaso tried as summons case— Acquittal 
— Order only amounts to discharge. (’88) 1888 All W 
N 96 (97)*(’86) 1886 All W N 260 (260). 

[But see (’81) 3 All 129 (181).] 

[3] Case under S. 302, Presidency -Towns Insolvency 
Act (summons-case) and S. 420, Penal Code (warrant* 
case) — Complainant absent — Accused discharged— 
Discharge does not operate as acquittal with reference 
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CHAPTER XXXI. 

Of Appeals. 

Unless otherwise 504. No appeal shall lie from any judgment or order of a Criminal Court 

provided, no appeal except as provided for by this Code or by any other law for the time being 
t0 lie - in force. 

[1882— S. 404 ; 1872— Sa. 282 para 2, 286 Illustrations ; 1861— S. 414,] 


Section 403 — Note 14 f contd.) 

to offence under H. 102. (Vol 27) 1940 Bom 413 (413) : 

42 Cri L Jour 153 (DB). 

[4] For the purposes of this section there is no dis- 
tinction between discharge after taking prosecution 
evidence and discharge before. (Vol 21) 1334 All 944 
(945) : S6 Cri L Jour 202. 

[5] Accused tried for offence triable as warrant 
case on complaint by police— Before charge framed case 
withdrawn but order of acquittal passed — Order of 
acquittal was virtually one of discharge and did not bar 
subsequent trial for same offence. (Vol 20) 1933 Mad 98 
(99) ; 34 Cri L Jour 12. 

15. General Clauses Act, Section 26. — [1] 
Under S. 20, General Clauses Act, if the same act con- 
stitutes an offence under two enactments, the accused 
cannot be awarded two separate punishments for such 
act. (Vol 8) 1916 Pat 86 (86) : 1 Pat L Jour 373 : 18 
Cri L Jour 321 (DB). 

[2] The section only applies where the offences under 
the two enactments are constituted by the same act or 
omission and not where the offences arc distinct. (Vol 
20) 1933 All 461 (462) : 34 Cri L Jour 1018 © (Vol 19) 
1982 Mad 537 (537). 

[3] Trial of accused for offence under one enact- 
ment — Acquittal — Second trial for same act under 
different enactment is not barred under S. 403 (5) as it 
is authorised by S. 26, General Clauses Act. (Vol 31) 
1944 Mad 309 (370) : 40 Cri L Jour 194. (Managing 
director of company — Prosecution for criminal breach 
of trust and under Companies Act.) 

[But see (*08) 6 Ondh Cas 153 (157) (DB).] 

[4] Sentence for attempt to murder — Victim dying 
subsequently — Trial again of accused and conviction 
and sentence of death for murder— Section 26, General 
Clauses Act, is no bar to such sentence being passed. 
(Vol 22) 1935 Pesb 18 (19) : 86 Cri L Jour 813 (DB). 

16. Practice. — [1] A plea of bar under this sec- 
tion can be‘ raised at any stage of the case. (Vol 23) 
1936 Mad 353 (357, 363) : 37 Cri L Jour 687 (FB). 
(Though proper time to take it is when accused is called 
upon his defence. }©(Vol 1) 1914 Cal 901 (904) : 41 Oal 
1072 : 15 Cri L Jour 460- (Before verdict in any form 
is given.)©(Vol 15) 1928 Pat 577 (579) : 29 Cri L Jour 
760 '©(Vol 21) 1934 All 877 (878) : 35 Cri L Jour 1177. 
(Can be taken in revision.) © (Vol 8) 1921 Sind 137 
(138) : 16* Sind LB1 (DB). (Objection to trial can be 
taken notice of by High Court in revision of its own 
motion.)©(Vol 22) 1935 Nag 23 (25). (Do.) 


[See (Vol 32) 1945 Bom 413 <416) : 47 Cri L Jour 
338 (DB).] 

[2] The burden of proving the facts necessary to 
establish the plea is on the accused. ‘(Vol 15) 1928 Pat 
577 (579) : 29 Cri L Jour 760 © (Vol 2) 3915 Mad 315 
(315) : 15 Cri L Jour 672 (DB), 

[3] A plea of bar raised under this section must be 
determined after hearing the evidence and ascertaining 
what Ibe facts arc in the two cases. (Vol 6) 1919 Cal 57 
(57) : 20 Cri L Jour 572 (DB) © (Vol 7) 1920 Cal 972 
(973) : 22 Cri L Jour 67 (DB). 

[4] A plea under this sect! on cannot be constructively 
decided. (Vol 23) 1936 Mad 353 (364) : 37 Cri L Jour 
637 (FB). (Per Mockett J.) 


SECTION 404 — SYNOPSIS, 

1. Right of appeal. 

2. Forum of appeal. 

3. Appeal to Privy Council. 

4. Appeal to Federal Court, 

5. “By any other law.” 

1. Right of appeal. — [1] Bight of appeal is not 
a natural or inherent right but must be expressly given 
by statute, (Vol 30) 1943 All 26 (36) : HE (1943) All 
238 : 44 Cri L Jour 216 (F B) © (Vol 28) 1941 Bah 414 
(415) : 43 Cri B Jour 170 © (Vol 26) 1939 F C 43 (45) : 
40 Cri L Jour 468 : ILE (1939) Kar (F C) 132 : 1939 
FOB 159 : 1 Li B (1940) Lab 400 (F C) © (Vol 24) 1937 
Cal 413 (413) : ILK (1937) 1 Oal 123 : 38 Cri L Jour 
876 (D B) © (’18) 40 Cal 21 (27) : 6 Low Bur Bui 150 : 
39 Ind App 197 (P C). 

[2] Bight of appeal cannot arise by implication, (Vol 
19) 1932 Sind 88 (89) : 26 Sind L B 200 : 33 Cri L 
Jour 898 (D B) © (Vol 2) 1915 Mad 831 (832) : 39 Mad 
539 : 16 Cri L Jour 303 (D B). 

[3] Existence of power in superior Court to cancel or 
vary an order of subordinate Court under S. 125, or 
under S.123,sub-s. (12) cannot be construed as giving a 
right of appeal. (Vol 1) 1914 Mad 613 (619) : 14 Cri L 
Jour 546 : 37 Mad 125 (F B). (S. 125.) © (’13) 14 Cri L 
Jour 63 (63) : 35 All 103 (Do.) © (Vol 4) 1917 All 428 
(428) : 39 All 466 : 18 Cri L Jour630(DB).(Do)©(Vol 19) 
1932 Sind 88 (89) : 26 Sind L B 200 : 33 Cri L Jour 
898 (D B). (S. 123 (2).) 

[But see (’78) 3 Cal 379 (381). (S. 125,}] 
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Section 404 — Note 1 (vMifJ*) 

[41 Right of appeal given by slalom subject to con- 
ditions and limitations — Right, cannot be enlarged to 
nullify such conditions or limitations. (Vol 24) 1937 
Bom 336 (336) : 38 Cri L Jour 983 (i> B) * (Vol 24) 
1937 Cal 413 (434) : I f, R (1937) L Cal 123 : :>K Cri h 
dour 870 (D B) S< (’?t) 7 Mad 213 (214). 

[5] Right o£ appeal duly conferred on a person can- 
not be taken away by transfer. (’79) t Cal 607 (G69), 

[6] Procedure to be adopted in appeals provided for 
in the Code is that prescribed by this chapter unless 
any of the provisions specifically restrict the application 
of such provisions to appeals under this chapter. (Vol 8) 
1921 Mad 281 (282) : 22 Cri L .lour 583 * (Vol 15) 
1928 Mad 391 (392) ; 51 Mad 603 : 29 Cri L dour 445. 

[See ('10) 11 Cri L .four 280 (281) : 33 Mad 90 

(B B). ] 

[7] The words judgment, order, conviction and sentence 
are not used in a consistent sense in this chapter so that 
a clear and consistent scheme as to appeals cannot be 
evolved. (’04) 1 Cri L Jour 543 (545) : 1904 Upp Bur 
Bui Cr V C 7 & (Vol 12) 1925 Cal 329 (330) : 52 Cal 
463 : 26 Cri L rTour 455 (D B). 

[8] Term ‘‘order” in this section means a final order 
hence an interlocutory order is not open to appeal, 
(Vol 13) 1926 Oudb 280 (280, 281) : 1 Luck 48 : 27 Cri 
L Jour 191. 


[2] Privy Council will not interfere with the course of 
criminal proceedings in British India unless by a 4i s . 
regard of the forms of leagal process, or by some violation 
of the principles of natural justice., or otherwise, subs- 
tantial and grave injustice has been done. (Vol 3 ■}) 
1946 PC 187 (189) : I L R (19 hi) Lab 667 : 73 Ind 
App 195 (V C) * (Vol 63) 1916 P C 58 (il) : 73 Ind 
App 1 : 21 Luck 176 : 47 Cri L lour 356 (P C} * (y 0 l 
33) 1946 V C 16 (10) : 72 Ind App 305 : 1 L R (1946) 
Lab 1 : 47 Cri L Jour 489 (P C) * (Vol 33) 194G 8 C 
12 (12) : 47 Cri L Jour 17 1 (PC) * (Vol 33)1916 I> C 1 (3L 
72 Ind App 270 : I L It (19 if>) Lab 451 : I L R (1945) 
Kar (P O) 366 (P C}* (Vol 32) 19 H V C 140 (143) (PC), 

4, Appeal to Federal Court* — [1] Word “judg- 
ment” in S. 205 of the Government of India Act, 1935, 
includes a judgment in a criminal case. (Vol 26) 1939 
F C 13 (51) : 40 Cri h .Tour 168 : I L R (1939) Kar 
(V C) 332 : 1939 V O li 159 : I L E (1940) hah 400 
(FC). 

[2] Federal Court ha-* jurisdiction in criminal as 
well as in civil cases, ‘(Vol 26) 1939 V O 43 (14, 45) : 40 
Cri L Jour 468 : ILK (1939) Kar (K C) 132 : 1939 
F C B159 : 1 L R (1940) LaJi 400 (F C). 

5. “By any other law.” — ft] If the right of 
appeal is created by a rule of tho Oovornment such a 
rule must not be ultra vires of the statute conferring 
the rule-making power. ('91) 16 Bom 505 (509, 511) 
(I) U). 


[9] Appeal is a coziiirmation of the trial. (Vol i) 
1914 Mad 258 (259) ; 37 Mad 119 : 15 Cri L Jour 180 
(1) B) * (’96) 23 Cal 975 (977) (1) ]>) * (Vol 19) 1932 
Nag 121 (125) : 28 Nag L E 233 : 2,3 Cri L Jour 849 
(F B). 

[10] Appellate Court, unless otherwise provided, eari 
do only what the lower Court could do and should have 
done and not to pass any order under any o'rciunutan- 
ceB. (’ll) 12 Cri h .lour 411 (411, 440) : 7 Nag h It 
109 * ('00) » Cri Tj dour 461 (402) : 20 Mad 190 (1) 11) 
* (’08) 7 Cri L dour 224 (220) (D It) (Cal) 4- (’89) 12 
Mad 451 (453) (D B). 

2. Forum of appeal, — [1 1 Judge's status at tho 
time of tho hearing and not at the time oE the judg- 
ment determines the forum of appeal. (Vo) 25) 1958 
Al) 102 (106) :IU (1938) AH 157 : 39 Cri (i dour 
346 (DB) * (Vol 19) 1952 Cal 460 (461) : 33 Cri Ti 
Tour 510, 


[2] An order may bo that of a criminal Court; yet there 
will be no appeal unless one is provided lor by the 
statute. (Vol 1) 1911 Sind 79 (80) : 15 Cri I. dour 372 : 
7 Sind li It 80 * (’95) 1 Weir 835 (835). 

[See (’10) li Cri ti Jour 390 (391) : 1910 Pun Be 
No. I I Cr (I) 15 ).j 

[But sec (Vol 12) 1925 Bang 12 (13) : 3 Bang 321 : 
20 Cri li Jour 289. J 

[3J No rigid of appeal exists when a special or local 
Act lays down that eon tenues passed thereunder in 
criminal eases arc tinal. (Vol 30) 1913 Mad 461 (406): 
41 Cri Ti dour 7411- (’86) 12 Cal 536 (539) (DB)* 

(’84) 1884 Bun Bo No, 40 Cr, p. 77 (81). 

[See (’10) 11 Cri L dour 426 (427) : 1910 Bun Be 
No. 19 Cr.J 


[But see (Vol 24) 1937 Sind 22 (22, 23) : 38 Cri T. 
.Tour 350 : 30 Sind U It 456 (1) 15). J 


[2] This section only indicates that an appeal is to 
lie from a judgment or order and has nothing to do 
with the forum of an appeal. (Vol 20) 1938 All 102 
(106, 106) : I Ti B (1938) All 157 : 39 Cri L Jour 345 
(D B). 


3. Appeal to Privy Council [1] Privy Coun 

cil may grant special leave in special cases. (Vol 26) 193! 
F C 43 (45) : 40 Cri L Jour 468 : 1 Ti B (1939) Ka 
(P 0)133 1939 F C R 159 : I L B (1940) Lah 40< 

(F C) * ( Vol 28) 1930 P C; 100 (165) : 37 Cri L Jon 
670. (P O) * (Vol 23) 1936 P C 109 (170) : 37 Cri T 
638 (p, C) *(Vol 23) 1936 P C 253 (253) : 38 Cri I 

Joqi*.15(p,c): 


[See however (’93) 1893 Rat 672 (673).j 

[4] Special or local law provides special procedure 
in regard to appeals — Such procedure will prevail 
over that of Code. (Vol 15) 1928 Pat 370 (372) : 7 
Pat 421 ; 29 Cri L dour 120 (1)3)* (Vol 20) 1933 
Bora 1 (3, 4) ; 57 Bom 93 : 34 Ori L Jour 199 (SB)* 
(’84) 1884 Pan Bo No. 40 Cr. p. 77 (84 * (Vol 19) 
1932 Cal 867 (808) : 59 Cal 1248 : 34 Cri Tj dour 107. 

[5] Special or local law does not provide special 
procedure in regard to appeals— Code will apply. 
(Vol S) 1913 Iiah 207 (208) : 1916 Pun Ite No. 10 
Cr. :17 Cri L Jour 226* (’72) 9 Bom H O E Cr 106 
(166)* (’66) 5 Sutli W B Cr. 22 (23), 

] Section 205 of G-oromnaent of India Act, 1935, 
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Appeal from order 
rejecting application 
for restoration of 
attached property . 

[1882— S, 405,] 


405. Any person whose application under section 89 for the delivery of 
property or the proceeds of the sale thereof has been rejected by any Court 
may appeal to the Court to which appeals ordinarily lie from the sentences of 
the former Court, 


Appeal from order requiring a [406. Any person who has been ordered under section 118 to 

security for beeping the peace give security for keeping the peace or for good behaviour may appeal 
or for good behaviour . against such order — 

(a) if made by a Presidency Magistrate, to the High Court ; 

(h) if made by any other Magistrate, to the Court of Session : 

Provided that the b [ Provincial Government] may, by notification in the c [ Official Gazette], 
direct that in any district specified in the notification appeals from such orders made by a Magis- 
trate other than the District Magistrate or a Presidency Magistrate shall lie to the District Magis- 
trate and not to the Court of Session : 


Provided, further, that nothing in this section shall apply to persons the proceedings against 
whom are laid before a Sessions Judge in accordance with the provisions of sub-section (2) or sub- 
section ( 3 A ) of section 123. 3 

[1882 — S. 406 ; 1872— S. 267 ; 1861— S. 409.] 

[a] Substituted by the Code of Criminal Procedure (Amendment) Act, 1923 (18 [XVIII] of 1923), S. 109* 
[b] Substituted by A. O. for ‘'Local Government”, [c] Substituted by A. O. for ‘‘Local Official Gazette”. 


Section 404— Note 5 (contd.) 

provides one of the exceptions referred to in S. 404 of 
the Cr. P. C. and honcc though an appeal from an 
order of discharge under S. 491 of the Cr. P. C. does 
not lie under the Cr. P. C., such appeal is competent 
under S. 205 of the Government of India Act, 
1935. (Vol 32) 1945 P C 156 (158, 159) : 72 Ind App 
241 (PC). 

Section 405 — Note 1 

[1] Court to which appeals ordinarily lie is the 

Court to which appeals are normally and in the' 
majority of eases provided for by the statute. 
(’87) 11 Bom 438 (440) (DB) * ('95) 22 Cal 487 
(489, 490) (DB) * (Vol 6) 1919 Lah 57 (59) : 

1919 Pun Be No. 32 Cr : 21 Cri L -Tour 210 (DB). 

[2] Subordinate Court getting only delegated juris- 
diction to hear appeals is not a Court within the 
meaning of this section. (’08) 26 Mad 656 (658, 659) 
(PB) * (>02) 30 Cal 394 (395, 396) (DB): 

[See however (Vol 8} 1916 Mad 1105 (1106) : 16 
Cri L Jour 439 (DB).] 

Section 406 — Note 1 

[1] An order under S. 106, as it is not covered by 
the terms of S. 118 read with S. 112 is non-appeal- 
able, (Vol 22) 1935 Rang 363 (368) : 13 Bang 287: 
36 Cri L Jour 1510* (’89) 2 Weir 460 (460). 

[2] When a special or local Act empowers a Magis- 
trate to proceed under the security sections of Chapter 
VIII of the Code in respect of persons specified in the 
Act, an order by the Magistrate for furnishing security 
is one under S. 118 of the Code and S. 406 applies 
to such an order. (’05) 2 Cri L Jour 317 (319) : 3 
Bow Bur Rul 21* (Vol 6) 1919 ITpp Bur 27 (27): 3 Upp 
Bur Bui 117 ; 20 Cxi h Jour 321. 


[3] The Code does not confer a right of appeal from 
an order of imprisonment in default of furnishing 
security passed under S. 123. (Vol 22) 1935 Bang 
363 (363) : 13 Bang 287 : 36 Cri L Jour 1510. 

[4] Appeal from order requiring person to furnish 
security— Appeal should not be disposed of in summary 
manner— Judge must apply bis mind to consideration 
of evidence and of pleas raised. (Vol 3) 1916 All 197 
(197) : 38 All 393: 17 Cri L Jour S09* (Vol 13) 
1926 All 614 (614, 615) : 27 Cri L Jour 370* (*13) 
14 Cri L Jour 419 (420) : 40 Cal 376 (DB) * (Vol 16) 
1929 Nag 328 (830, 381) : 31 Cri L Jour 20, 

[5] Appellate Court can modify or alter the bond in 
appeal under cl. (c) to S. 423. (Vol 25) 1938 Nag 303 
(305) : I I, B (1938) Nag 595 : 39 Cri L Jour 747* 
(Vol 9) 1922 Nag 180 (180) ; 23 Cri L Jour 394. 

[6] Appellate Court cannot enhance amount of 
security demanded by trial Court. (Vol 10) 1923 
Oudk 44 (45) : 24 Oadh Cas 286. 

[7] Appellate Court can extend period of security 
and thereby extend period of imprisonment to be suffered 
in default — Power should be exercised in exceptional 
circumstances. (Vol 23) 1936 Sind 125 (125) : 29 Sind 
L B 353 : 37 Cri Jj Jour 1008 (DB). 

[8] Proceedings laid before Sessions Judge under 
S, 123 (2) — In view of second proviso there is no 
right of appeal in such cases. (Vol 22) 1935 Pesh 55 
(55) : 36 Cri h Jour 936. 

[9] Bight of appeal is revived if, pending disposal of 
reference, under S, 123 (2), security is offered and 
accepted. (Vol 15) 1928 Lah 64 (65): 29 Cri L Jour 236. 

[10] Order by Sessions Judge on reference under 
S. 123 continues to be non-appealable under S. 406. 
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ft from ^der n [£08A. Any person aggrieved by an or&ov refusing to accept; or re* 
^rejecting asnrchf! ° ? ii^ n S a surety mMtu* action 122 may appeal against such order : 

(a) if made by a Presidency Magistrate, to the High Court ; 

( />) if made by tho District Magistrate, to the Court of Session ; or 

if made by a Magistrate other than the District Magistrate, to the District Magistrate,] 

fa.,' Inserted by the Code of Criminal Procedure (Amendment) Act, 1923 (13 [XVI IT j of 1 923), H. 110. 


407. ( / Any person convicted on a trial held by any Magistrate of the 
second or third class, or any person sentenced under section 84s» a [or in 
respect of whom an order lias been made or a sentence has been passed under 
section 060] by a Sub-divisional Magistrate of the second class, may appeal to the District Magistrate. 


Appeal from sentence 
of Magistrate of ike se- 
cond or third class. 


• pi The District Magistrate may direct that any appeal under this section, or any class of 
Transfer of appeals to such appeals, shall be heard by any Magistrate of the first class subordinate 
first class Magistrate. to him and empowered by the b [ Provincial Government] to hear such ap- 
peals, and thereupon such appeal or class of appeals may be presented to such subordinate Magis- 
trate, or, if already presented to the District Magistrate, may be transferred to such subordinate 
Magistrate. The District Magistrate may withdraw from such Magistrate any appeal or class of 
appeals so presented or transferred. 

[1382 — S. 407 ; 1872 — Ss, 266, 47 ; 186L — S. 412,] 

[a] Inserted by the Code of Criminal Procedure (Amendment) Act, 10211 (18 (XVI LI J of 1922), S. 111. 
[bj Substituted by A. O. for “Local Government.” 


Section 406 — Note 1 (contd.) 

(’ll) 12 Cri L Jour 257 (258): 35 Dorn 271 (DR) * 
(1900) 1900 Pun Re No. 15 Cr, p. 31 (85) (!) I*)* 
(’83) 9 Cal 878 (879) (DR)* ('80) 1880 Pun He No. 23 
Ur, p. 55 (55) (1>R)* (’93-1 900) 1HU3 1900 Low Rur 
Rul 381 (3 82)* (’01) 1391 All W N 219 (219) (DR)* 
(’93) 1893 All W N 183 (184). 

[11 j Where the bond required R for one year the 
order requires no confirmation but is, subject to appeal 
under 8. 400, final. (Vo! 17) 1930 Put 274 (270): 9 
Pat 131 : 31 Cri L Jour 958 (DR). 

Section 406-A — Note 1 

[1] An appeal lies to the Sessions Judge from an 
order of a District Magistrate rejecting sureties. (Vo) 21) 
1934 Cal 482 (487) : 01 Cal 588 : 35 Cri L Jour 952 
<D B). 

SECTION 407 — SYNOPSIS. 

1. “Convicted on a trial.” 

2. Trial held by a second class Magistrate. 

3.. Appeals from the Bench of Magistrates of the 
second class. 

4. Transfer of appeals by the District Magistrate 
— Sub-section (2). 

1. “Convicted on trial.” — [1] A “trial” under 
the Code would imply the proceedings in which a person 
stands before a Court empowered to convict him of some 
‘offences’ alleged against him. (Vol 7) 1920 Mad 337 
(341) ; 21 Cri L Jour 402 : 43 Mad 511 (F B) * (’78) 2 
fcfed 169 (170) (DB). 

[2] The expression “ponvicted on trial” has sole re- 
ference to cases in which an accused has been held 
guilty of an offence. (’68) 4 Mad H C B Cr 146 (148). 
(proceeding under S. , 480, a case of conviction on 
trial,) ;■> -'A 


|8J An order uudor the Cattle Trespass Act, 1871, for 
compensation for illegal seizure amounts to a “convic- 
tion on a trial” and is appealable. (Vol 9) 1922 Rom 193 
(191, 192) : 46 Rom 58 : 22 Cri h Jour 624 (I) B) * 
(’07) 5 Cri L Jour 86 (80, 87): 29 Mad 517 (DB) * (’07) 
6 Cri L Jour 121 (121, 122) : 4 Low Bur Uul 10. 

[4j An ord«*r under S. 48s of this Code directing 
payment of a monthly allowance in default of main- 
tenance is not a “conviction on a trial.” (*C7) 7 Huth 
W R Cr 10 (II). (The person ordered against is not a 
person convicted of an offence - - ilsr Peacock, G. J.) * 
(’68) 5 Bom H O R Cr 81 (82). 

[5] An order under the Workman’s Breach of Con- 
tract Act imposing a penalty and inflicting a sentence 
of imprisonment or to perform a contract under that 
Act is an order of conviction on trial. (Vol 1) 1914 Sind 
79 (80) : 7 Bind L R 80 : 15 Cri I, Jour 372 * {Vol J) 
3914 UU 909 (909): 15 Cri L Jour 697 (!) l>). 

[6] Order forfeiting security furnished under Chapter 
VIII is not order of conviction on trial (’78) 2 Mad 169 
(170) (D B). 

[7] Person sentenced to fine under 8. 480 is not con- 
victed on trial — Appeal lies only under H. 486. (Vol 29) 
1912 Mad 181 (1BI) ; I L R (1942) Mad 587 ; 43 Cri L 
Jour 397. 

[8] Appeal being from conviction, absence of sentence* 
as in eases falling under S, 562. is no bar to appeal. 
(Vol 12) 1925 Cal 329 (330, 331) : 52 Cal 463: 26 Cri 
L Jour 455 (DB). (Marginal note to the section Ignores 
distinction between order and sentence.) * (’04) 1 On L 
Jour 543 (545) : 1904 CJpp Bur Bui 7 * (’04) 1 Cri L 
Jour 1098 (1099) : 1904 Pun Be No. 24 Cr *(’10) 11 Cri 
L Jour 152 (153) : 5 Low Bur Rui 129 * (Vol 4) 1917 
Lah 413 (413) : 1917 Pun Be No 20 Cr : 18 Cri L Jour 
401. 
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408. Any person 
Appeal from sentence 
of Assistant Sessions 
Judge cr Magistrate of 
the first class. 

Provided as follows : 


convicted on a trial held by an Assistant Sessions Judge, a District Magis- 
trate or other Magistrate of the first class, or any person sentenced under 
section 349 a [or in respect of whom an order has been made or a sentence 
has been passed under section 380] by a Magistrate of the first class, may 
appeal to the Court of Session : 


b [* 


*] 


(h) when in any case an Assistant Sessions Judge or a Magistrate specially empowered under 
section 30 passes any sentence of imprisonment for a term exceeding four years, or 
any sentence of transportation, the appeal a [ of all or any of the accused convicted 
at such trial] shall lie to the High Court ; 

( c ) when any person is convicted by a Magistrate of an offence under section 124A of the 
Indian Penal Code, the appeal shall lie to the High Court. 


[18H2 — Ss. 380, 408, 31 ; 1872 — Ss. 79,239, 270, 18 ; 1861 —Ss. 409, 22.] 

[a] Inserted by the Code of Criminal Procedure (Amendment) Act, 1923 (IS f XVIII] of 1923), S. 112. 

[b] Cl. (a) was repealed by the Criminal Law Amendment Act, 1923 (12 [XII] of 1923), S. 23. 


Section 407 — Note 1 (contd.) 

[9] No appeal lies against sentence alone except under 
S. 412. (Vol 18) 1931 Pat 351 (351):32 Cri L Jour 1017. 

2. Trial held by a second class Magistrate. — 

[1] It is not the conviction by a second class Magistrate 
but holding of a trial by such Magistrate that deter- 
mines the forum of the appeal. (Vol 12) 1925 Pat 472 
(472) : 26 Cri L Jour 914 (DB)*(Vol 19) 1932 Cal 460 
(461): 33 Cri L Jour 516. 

[2] Second class Magistrate invested with first class 
powers only at time of judgment — Appeal lies to dis- 
trict Magistrate. (Vol 29) 1942 Pat 107 (108) ; 43 Cri L 
Jour 7. (Judgment is no part of trial) (Vol 19) 1932 
Cal 460 (461) ; 33 Cri L Jour 510 # (*08) 8 Cri L Jour 
48 (40) * 4 Low Bur ItuI 239. 

[3] Most part of trial held by Magistrate as first class 
Magistrate-Appeal lies to Sessions Court. (Vol 30) 1943 
Bom 94 (95): 14 Cri L Jour 48l(DB)*(Vol 14) 1927 Lah 
138 (139) : 28 Cri L Jour 50 * (Vol 14) 1927 Bom 366 
(306) : 28 Cri L Jour 474 (DB). 

[4] Small part of trial held by Magistrate as First 
Class Magistrate — Appeal lies to Sessions Court. (Vol 12) 
1925 Pat 472 (472) ; 26 Cri L Jour 914 (DB) * 
(Vol 14) 1927 Lah 398 (399): 8 Lai) 203: 28 Cri Ij Jour 
781. 

[5] Conviction by first class Magistrate and not trial 
is determining factor. (Vol 15) 1928 Mad 55 (55) : 51 
Mad 257: 20 Cri L Jour 71 (DB)*(Vol 30) 1943 Bora 94 
(95): 44 Cri L Jour 481 (LB). 

[6] Where a second class Magistrate submits a case 
under S. 349 to a first-class Magistrate, an appeal from the 
sentenceof the. first class Magistrate falls under H, 408 and 
not under this section, although the first class Magistrate 
passes his sentence without taking further evidence. 
(Vol 24) 1937 CaL 394 (396): 38 Cri L Jour 990: ILK 
(1937) 2 Cal 469 (DU). 

3. Appeals from Bench of the Magistrates of the 
second class,— [1] Where a trial Bench is composed of 
Magistrates of the second class bat is invested, as a 
Bench, with first class powers, appeals from the decisions 

' of the Bench lies to the Sessions Judge and not to the 


District Magistrate. (Vol 21) 1934 Bom 176 (177) *. 36 
Cri L Jour 592 (D B). 

4. Transfer' of appeals by the District Magis- 
trate — Sub-section (2) —[1] District Magistrate can 
transfer only appeals. (1900) 2 Bom L 11 536 (539). 

f2] District Magistrate cannot transfer appeals other 
than those from convictions. (Vol 30) 1943 Mad 50 (51) 

: I L Ii (1943) Mad 303: 44 Cri L Jour 177 * (Vol 29) 
1912 Mad 181 (182) MLR (1942) Mad 587 : 43 Cri L 
Jour 397 * (12) 13 Cri L Jour 273 (274) : 34 All 241. 

[3] The power to hear appeals on transfer will not 
render the Court of the first class Magistrate, the Court 
to which appeals “ordinarily lio” within the meaning 
of H. 195 (3). The Court of the District Magistrate will 
continue to be such Court notwithstanding that appeals 
under S. 407 may be presented to a subordinate Magis- 
trate’s Court under the sub- section. (’03) 26 Mad 656 
(659) (FB)*(Vol 7) 1920 Lah 479 (479) # (’07) 5 Cri L 
Jour 432 (433) : 3 Nag L B 50 * (Vol 11) 1924 Oudh 
239 (239) : 26 Oudh Gas 358 : 26 Cri L Jour 423>i«( v 03) 
30 Cal 394 (396) (D B) * (’01) 1 Cri L Jour 422 (424) : 
27 Mad 124*(Vol i6) 1929 Ca! 172 (173) : 50 Cal 824 : 
30 Cri L Jour 658 (1)13). 

[Bat see (’95) 18 Mad 487 (490).] 

[4] The power of withdrawal of appeals vested in the 
District Magistrate can be exercised at ‘any time evon 
though an appeal may be part-heard before the Sub- 
ordinate Magistrate. (’08) 7 Cri L Jour 329 (330) : 31 
Mad 277 (DB). 

[5] Once an appeal is withdrawn the District Magis- 
trate becomes solely responsible for the disposal of the 
appeal and he is not bound by any opinion formed or 
recorded by the Subordinate Magistrate prior to the 
withdrawal as to the necessity of examining further evi- 
dence in the case. (’08) 7 Cri L Jour 329 (830) : 81 
Mad 277 (DB). 

SECTION 408 — SYNOPSIS. 

1. Scope. 

2. “Convicted on a trial.” 

3. “Trial held by.” - 



2994 


[THE CODE OP] CRIMINAL PROCEDURE, XS9S 


CS. 408] 


SECTION -4 OS — SYNOPSIS (contJJ 

4. Sentence under section 349. 

5. Court of Session. 

6. Proviso (b). 

7. Concurrent sentences. 

8. Proviso (c). 

1. Scope. — [1] The section must be read subject to 
the exceptions and modifications embodied in subsequent 
sections, vi«., sections 412, 413 and 414. (Vol 24) 1937 
Cal 394 (395, 396) : 3.3 Cri L -lour 990 :ILK (1937) 2 
Cal 469 (DB) * (’ll) 12 Cri h Jour 389 (339) : 33 
All 510 « (Vol 18) 1931 Cal 642 (043) : 59 Cal 19 : 33 
Cri L dour 90 « (Vot 6) 1919 Pat 556 (557, 559) : 20 
Cri L Jour 545 : 4 Pat L Jour 435 (DB^’rd) 14 Cri L 
Jour 170 (171) : 15 Oudh Cas 38G (DB)* (’10) 11 Cri L 
Jour 152 (152) : 5 Low Bur Rul 129. 

2. “Convicted on a trial. 1 ’ — [1] The section con- 
fers a right of appeal on a person convicted on a trial 
and hence the absence of a sentence as in cases where 
he is dealt with under S. 562 does not affect hia right 
of appeal. (Yol 27) 1040 Rang 223 (224) : 1940 Hang 
L R 381 : 41 Cri L Jour 877 * (Yol 18) 1926 Bom 882 
(383) : 27 Cri L Jour 873 (D B) * (Yol 1) 1914 All 543 
(544) : 37 Alt 31 : 16 Cd T< Jour 43*(Vol22) 1935 Mad 
157 (158}:58 Mad 517:36 Cri L Jour 589 (T>B)*(Vol 11) 
1924 All 765 (706) : 46 All 828 : 25 Cd L Jour 1244. 

3. “Trial held by.” — [1] The word “trial” is not 
confined to a trial with the aid of assessors only. It 
applies to a trial either with the assessors or with the 
aid of a jury. (Vol 30) 1943 Oudh 822 (824) : 41 Cri B 
Jour 004. 

4. Sentence under section 349. — [ 1 : Case sub- 
mitted under S. 349 — Magistrate to whom it is sub- 
mitted cannot pass sentence higher than he is 
empowered to inflict under Hs, 82 and 33, (’73) 1878 
Pun Re No. 2 Or, p 3 (3). 

[2] Magistrate to whom proceedings are submitted 
under S. 349 empowered under S. 30 — Magistrate 
cannot pass sentence severer than be is om powered to 
inflict under Ss. 32 and 33. (’07) C Cd L Jour 289 (290): 
4 Low Bur Rul 53. 

5. Court of Session. * — [1 ] Where in the district 
there are two sessions divisions, an appeal from a con- 
viction by a Magistrate having jurisdiction over the 
whole district lies to the Sessions Judge of the division 
within which the head quarters of the Magistrate are 
situate, irrespective of the place of offence. (’06) 4 
Cri li Jour 443 (444) (1) B) (Mad). 

[2] Where a sessions division covers two districts, an 
appeal to the Sessions Court can be heard in any one of 
the places. It is a matter of discretion for the Sessions 
Judge, when the matter comes before him on appeal, to 
decide in which district it shall be heard. (Yol 21) 1934 
Pat 643 (648) : 36 Cri L Jour 371, 

[8] In Agency Traota of which the Code of Criminal 
Procedure is extended, an appeal from the Agency 
Magistrate of the first class lies to the {Sessions Judge 
of the Agency Tracts and not to the non-agency 
Sessions Judge. (M2) 13 Cri h Jour 860 (852) (Mad). 

,C4] Bub-divisiofial Magistrate exercising powers as 
Assistant Agent in Agency Tract — District Magistrate 
acting, as government Agent — District Magistrate 


transferring cases to former — Oases decided by him in 
capacity of Sub-divisional Magistrate — Appeal lies to 
Sessions Judge and not to Government Agent. (Yol H) 
1937 Mad 17 (19) : 38 Cri I* Jour 81. ' 

[5] The Code being extended to British Baluchistan 
a Court of Sessions in the said territory has all the 
powers in respect of appeals as are conferred by the 
Code. (Vol 16) 1929 Bah 187 (189) : 30 Cri L J 0U r ' 
918 (DB). 

[0j A sentence of the Justice of the Beace under the 
Merchant Seamen’s* Act (1 1 1] of 1859) is appealable to 
a Court of Session. (1865) 2 Mad 1 1 O K 473 (473), 

6. Proviso (b). — [11 An appeal By an accused 
person sentenced for a term not exceeding four 'years 
will lie to the High Court even though no appeal has 
been preferred by another accused who has been 
sentenced in the same case for a term exceeding four 
years. (Vol 2) 1915 All 20 (20) : 10 Ori B Jour $53 
* (’33) 1931 Mad W N 1068 (10«8)*(’07) 5 Cri L Jour 
49(5 (490) (D B) (Mad) * ('ll) 12 Cri h Jour 236 (238) 
(DB) (Lah)*(Vol 3 3) 1926 All 160 (160): 27 Cri L Jour 
175*(Vol a) 1915 All 356 (357) : 37 All 471 : 1G Cri L 
Jour 60(5 * (Vol 5) 1916 Bah HI (til) : 1910 Pun Re 
No. 5. Cr : 17 Cri li Jour 299. 

r*2] The "sentence” in proviso (b) has reference only 
to the substantive sentence of imprisonment apart from 
any sentence of whipping or fine or imprisonment in 
default of fine. (Vol 21) 1934 Oudh 433 (433) : 35 Cri 
D Jour 1288 * (Vol 5) 19XH Bah 384 (384) : 1918 Ran 
Re No. 19 Cr: 19 Ori h Jour 742. 

[3 J When a Magistrate empowered under S, 30 of 
the Code passes a sentence referred to in this proviso, 
the appeal lies only to the High Cuirt. (Vol 12) 1925 
Rang 39 (39) : 2 Rang 386 : 26 Cri B Jour 293. 

f 4] Where the Magistrate is not empowered under 
S. 30 or lias not acted in oxercteo of such powers, the' 
appeal wilt lie only to the Court of Session. (’07) 6 Cri 
L Jour 289 (290) : 4 Low Bar Rul 53 * (’75) 1875 Pun 
Re No. 10 Cr, p. 1 1 (14) * (’77) 1877 Bun Re No. 8 Cr, 
1 ). 19 (21) (FB) *< (’79) 1879 Bun No, 33 Cr, p. 94 
(95) (DI$)*('81) 1881 Bun Re No. 23 Cr, p. 51 (52, 53) 

(DB). 

[5‘J Where an Assistant Bessious Judge convicts and 
sentences an accused for a term less then four years, 
an appeal lies only to the Court of Session and the 
fact Unit at the time of the appeal the Assistant Ses- 
sions Judge himself becomes the Sessions Judge will 
not give a right of appeal to the High Court. (Yol 5) 
1918 Bat 240(240):8 Bat L Jour 192:19 Cr L J 442{DB). 

[0] Whore a District Magistrate, appointed as ft 
special officer to try a criminal ease in a Native State, 
convicts and sentences the accused for the term men- 
tioned in proviso (b), no appeal will lie to the High 
Court as he did not act as a Magistrate of the first class 
under the CoAo. (HO) 11 Cri L Jour 390 (391) : 1910 
Ban Re NO. 34 Cr (DB). 

[7] An order of detention in Borstal School is not a 
sentence of imprisonment within the meaning of this 
proviso. (Vol 23) 1936 Rang 229 (229, 230) *. 37 Cri L 
Jour 793 ; 14 Rang 143, 

7. Concurrent sentences. — |"1] In a trial for 
more offences than one the aggregate of sentences if, 
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Appeals to Court of 409, An appeal to the Court of Session or Sessions Judge shall be heard 

Session how heard . by the Sessions Judge or by an Additional Sessions Judge : 

a [ Provided that an Additional Sessions Judge shall hear only such appeals as the ^[Provincial 
Government] may, by general or special order, direct or as the Sessions Judge of the division 
may make over to him.] 

[1882 - S. 409.] 

[a] Added by the Code of Criminal Procedure (Amendment) Act, 1923 (18 [XVIII] of 1928), S. 113. [b] 

Substituted by A, O. for “Local Government. 1 ' 

Appeal from sentence 410. Any person convicted on a trial held by a Sessions Judge, or an 

of Court of Session . Additional Sessions Judge, may appeal to the High Court. 

[1882 — S. 4.10 : 1872 — Sri. 80, 270, 271 ; 1861 — S. 408.] 

411. Any person convicted on a trial held by a Presidency Magistrate may appeal to the 

Appeal from sentence of High Court, if the Magistrate has sentenced him to imprisonment for a 
Presidency Magistrate . term exceeding six months or to fine exceeding two hundred rupees. 

[1882 — S. 411.] 


Section 408 —Note 7 (contd.) 

they are consecutive must be deemed as one sentence 
for purposes of an appeal. (1931) 32 Cri L Jour 469 
(469) (All) * (13) U Cri L Jour 119 (119) : 35 All 
154 * (Vol 20) 1933 Pesh 90(94): 35 Cr L J 399 (Dll). 

8. Proviso (c). — [1| The Sessions Judge enter- 
taining appeal against conviction under S. 121 A, 
Penal Code, acts without jurisdiction. (Vol 24) 1937 All 
466 (467) : 38 Cri L Jour 972 (DB). 

[2] Single trial — Conviction under Sfi. 121 A and 
153 A, Penal Code — Agreement of sentences must be 
deemed as one sentence for appeal under S, 35 (3) — 
Appeal lies to High Court. (II) 12 Cri L Jour 348 
(351): 38 Cal 214 (D13). 

Section 409 — Note 1 

[1] The Sessions Judge cannot, make over an 
appeal under the proviso to an Assistant Sessions 
Judge foe hearing. Nor can he do so under sub-s, (2) of 
S. 193 of the Code, as an appeal is not a “case” with- 
in the meaning of that section. (Vol 2) 1915 AH 101 
(102) : 37 All 28G: 16 Cri L Jour 316. 

[2] The power of tho Sessions Judge to make over 
an appeal to an additional Sessions Judge is not con- 
fined to appeals arising within his territorial jurisdic- 
tion but extends also to appeals which might have been 
transferred to the Sessions Judge by the High Court, 
(Vol 21) 1931 Pat 114 (115, 116): 35 Cri L Jour 1167 
(DB), 

[3] The Sessions Judge has power to transfer any 
appeal he likes to the Court of the Additional Sessions 
Judge including an appeal from an order under S. 195. 
(Vol 29} 1942 Oudh 50 (54): 43 Cri L Jour 50. 

Section 410 Note 1 

[1] Conviction by Sessions Judge for intentional insult 
to him in Court — Appeal lies to High Court. (’68-69) 4 
Mad H CR Cr 146 (147, 148), 

[2] Order by Sessions Judge in case referred to him 


under S. 123 — No appeal lies to High Court. (’83) 9 
Cal 878 (879) (DB). 

[3'J Whore a Sessions Judge, acting under 8. 428, 
causes additional evidence to he taken in an appeal and 
then convicts the accused, the latter is not convicted 
on n trial held by a Sessions J udge and no appeal lies 
to tbe High Court. (1900) 27 Cal 372 (375, 376) (DB) 
*(’71) 15 Sufch WRCr S3 (34), 

[4] A Judge of the Court of the Judicial Commis- 
sioner of Sind sitting in a Sessions trial is a Sessions 
Judge for the purposes of this section. (Vol 26) 1939 
Sind 209 (211): 41 Cri L Jour 28 : I L R (1940) Kar 
249 (DB) * (Vol 12) 1925 Sind 249 (250, 251,253) : 19 
Sind L It 309 : 26 Cri L Jour 562 (FB). 

[6] The High Court of Bombay has power to hear 
appeals from a conviction by the Agent of Mewar, under 
the special jurisdiction conferred on the said High 
Court by rule 44;of the Bombay Act, 2 (II) of 1846. 
(Vol 4) 1917 Bom 221 (226) : 41 Bom 657 : 18 Cri L 
Jour 817 (FB). 

[6] The High Court of Calcutta has no jurisdiction 
to hear appeals from Chittagong Hill Tracts. (1900) 27 
Cal 654 (654) (DB). 

[7 j Where a case lias been submitted to the High 
Court under S. 374 for confirmation and the High 
Court has pronounced a decision thereon, no appeal is 
open to the accused subsequently from the order of the 
Sessions Judge. (’07) 1867 Pun Re No. S3 Cr, p. 55 (55) 
(DB). 

Section 411 — Note 1 

1. Appeal from the Presidency Magistrate. — 
[1] This section bas reference only to the substantive 
term of imprisonment, and does not include the impri- 
sonment in default of payment of fine. (’06)*- 4 Cri L 
Jour 368 (369) : 33 Cal 1036 (DB). (Sentence of eight 
months in default of giving security — No appeal.) 
* (’78) 2 Mad 30 (31, B2) (DB). (Substantive sentence 
of imprisonment of six months cannot be combined 
with imprisonment in default of fine to claim right of 
appeal.) * (’96) 20 Bom 145 (145) (DB). (Do.) 
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a [411A. (iJ WiiLoufc prejiTuicG to the pro visions of section 449 any poison convicted on & 
Appeal from sent airs trial licit I by a nil’ll Court in the exorcise of its original criminal jurisdic- 
of High Court . tioii may, notwithstanding anything contained in section 41S or section 423 

sub-section (/D, or in tho Letters Patent- of any High Court, appeal to the High Court — ■ 

i >{ j against tho conviction on any ground of appeal which involves a matter of law only; 

( h) with the leave of the appellate Court, or upon tho certificate of the judge who tried the 
case that it is a fit case for appeal, against the conviction on any ground of appeal 
which involves a matter of fact only, or a matter of mixed law and fact, or any other 
ground which appears to the appellate Court to bo a sufficient ground of appeal ; and 

ft*) with the leave of the appellate Court against the sentence passed unless the sentence 
is one fixed by law. 

{:!) Notwithstanding anything contained in section 417, the Provincial Government may 
direct the Public Prosecutor to present an appeal to the High Court from any order of acquittal 
passed by the High Court in the exercise of its original criminal jurisdiction, and such appeal may, 
notwithstanding anything contained in section 418, or section 423, sub-section ( *.G, or in the Letters 
Patent of any High Court, bub subject to the restrictions imposed by clause (hi and clause (a) of 
sub-section ( L) of this section on an appeal against a conviction lie on a matter of fact as well as 
a matter of law. 

(S) Notwithstanding anything elsewhere contained in any Act or Regulation, an appeal 
under this section shall he heard by a Division Court' of tho High Court composed of not less than 
two judges, being judges othor than tho judge or judges by whom the original trial was hold; and 
if the constitution of such a Division Court is impracticable, the High Court shall report the 


Section 411— Note 1 (canid ) 

[2] Whcro the sentence docs xu 4 contain any one of 
the punishments specified in tho section no appeal lies. 
(Vol 24) 19H7 Rom 330 (430) : 38 Cri h .lour 9Hf> (DR). 
(Sentence of whipping — No appeal.) ►!< (Vol 34) 1937 
Oal 413(413) : 38 Cri R Jour 876 : ILK (1937) l Cal 
123 (DI3). (Sentence of six months' imprisonment- -No 
appeal) * (Vol 2) 1915 Bom 61 (Gl) : 39 Bom 558 : 10 
Cri la Jour 585 (DR). (Simple imprisonment for a day 
and forfeiture of pay of two days —No appeal.) (’05) 
2 Cal R Jour 45n. (Imprisonment for one day and Us. 
200 fine.) 

[3] Concurrent sentences against the accused in the 
same trial cannot be aggregated to bring the cane 
under the section. (’12) 13 Cri R Jour 787 (788) (I)B) 
(Cal). (Two concurrent sentences of six. months each 
amount to a single sentence of six months,) 


[4] Where a Presidency Magistrate proceeds under 
S, 562 and passes an order for release of the accused on 
furnishing security for good behaviour no appeal lies 
from such an order. (Vol 24) 1937 Cal 413 (414) : 38 
Cri Ij Jour 876 : IRK (1937) 1 Cal 123 (DB) *(Vol 19) 
1932 Cal 488 (488) ; 33 Cri D Jour 039 (DB). 

[5] Where the sentence of imprisonment, is within 
the appealable limit, an appeal lies although the offend- 
er is ordered to be confined in a juvenile jail. (Vol 12) 
1925 Bom 147 (147) : 26 Cri L Jour 454 (DB). 


Section 411 A— Note 1 

. IH The section has no retrospective operation. 

1944 Bpm 252 (252, 253} ; I L B (1945) Bom 
W f ^ 228 (DB). 


[2] Leave or certificate .should be granted only when 
it 5 b thought that hud the verdict been given by a 
mofussi! jury, it would have boon a fife case for a suc- 
cessful reference to the High Court under S. 307 and 
not merely because on the evidence it is possible to 
take a view different from that taken by the jury. 
(Vol 32) 1945 Bom 277 (282) : 46 Cri U Jour 635 (FB). 

[3J Verdict of jury wrong in Judge’s opinion but 
accepted as being unanimous — Judge may give certifi- 
cate — Verdict of jury not unanimous — Judge accept- 
ing verdict cannot grant certificate - Whether there 
should be appeal in such a case should bo kept to appel- 
late Court. (Vol 33) 1946 Rom 465 (46H) : 47 Cri h Jour 
884 (SB). 

[4] Conviction for contempt of Court passed by a 
single Judge of High Court in summary proceedings — 
No appeal lies. (Vol 31) 1947 Bom 184 (185) (DB). 

[5] High Court can, in appeal under snb-s. (1) (b) of 
this section, on a matter involving a question of fact, sot 
aside the verdict of t»h<* jury if on a conddomfcion ol the 
facts and all the circumstances o! the case it is convinced 
that the verdict is unreasonable. (Vol 33) 1946 Mad 271 
(272, 273) : 47 Cri L Jour 785 : IRK (1046) Mad 389 
(DB), (The omission in tho Code of Criminal Procedure 
of a provision corresponding to sub-s (1) of B, 4 of the 
English Criminal Appeal Act (1907) does not affect the 
powers of an Indian High Court when hearing an 
appeal under S. 41iA (I) (b) either by way of extend- 
ing or limiting them.) * (’45) I.RJi. (1945) Bom 724 
(727) (FB). 

[61 Although the powers of interference under this 
section are very wide, the High Court is not bound to 
exercise them indiscriminately in ©very case. (Vol 32) 
1945 Bom 277 (278) : 46 Cri b Jour 635 (FB). 
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circumstances to the Provincial Government which shall take action with a view to the transfer of 
the appeal under section 527 to another High Court. 


(4) Subject to such rules as may from time to time be made by His Majesty in Council in 
this behalf, and to such conditions as the High Court may establish or require, an appeal shall lie 
to His Majesty in Council from any order made on appeal under sub-section (l) by a Division 
Court of the High Court in respect of which order the High Court declares that the matter is a fit 
one for such appeal.] 


fal Inserted by the Code of Criminal Procedure (Amendment) Act, 1943 (26 ‘[XXVI] of 1943), S. 2, 

[27-11-1943,] 


OBJECTS AND REASONS* 


Sub-section (2) makes the provision for appeals 
against acquittals and has the effect of exactly equating 
the right of appeal against acquittals with the right 
given under clauses (b) and (c) of sub-section (1) of this 
section of appeal against a conviction. The words 
‘which shall take action' inserted by the Select Com- 
mittee in sub-section (3) after the words ‘Provincial 


Government 1 have the effect of imposing on the Pro- 
vincial Government a definite duty to arrange for a 
transfer to another High Court in the circumstances 
there dealt with. The provision in sub* section (4) has 
the effect of confining appeals to the Privy Council to 
appeals against orders made on appeal against convic- 
tion only .— .See S. C. R,, Gazette of India, 1943, Part V 
page 219. 


412, Notwithstanding anything hereinbefore contained, where an accused person has pleaded 
No appeal in certain guilty and has been convicted by a [a High Court,] a Court of Session or 

cases when accused pleads any Presidency Magistrate or Magistrate of the first class on such plea, 
guilty. ~ there shall be no appeal except as to the extent or legality of the sentence. 

[1882 — S. 412 ; 1872 — 8. 273.] 

[a] Inserted by the Criminal Procedure Amendment Act, 19*13 (26 [XXVI] of 1943), S. 3. [27-11-1943.] 


Section 4 11 A- -Note 1 (contch) 

[7] Even after the introduction of this section the 
jury remains the sole arbiter of facts and the Judge is 
still bound by the unanimous verdict of the jury, the 
appellate Court ought to give due weight to its 
verdict. (Vol 32) 1916 Horn 277 (279, 280) : 46 Cri h 
Jour 635 (PB). (Verdict mostly on appreciation of oral 
evidence — Jury unanimously disbelieving witnesses — 
Appellate Court should be slow to interfere.) * (Vol 33) 
1946 Bom 38 (41) : 47 Cri L Jour 878 (FB). 

[8] Where the presiding Judge gives a certificate of 
fitness for appeal, due regard must of course be given to 
this implied opinion that the verdict is wrong. But even 
then the test for interference remains the same as in a 
case under 8.307. (Vol 32) 1945 Bom 277 (280, 281) : 
46 Cri L Jour 635 (FB). 

Section 412-^Note 1 

[1] A plea of guilty by tho accused person operates 
as a waiver of hip right to question the legality of the 
conviction based on such a plea. But the pier of guilty 
must bo really such a plea. (Vol 7) 1920 Cal 522 (522): 
21 Cri L Jour 547 (SB) » (’80) 5 Bom 85 (87) (DB) # 
(Vol 16) 1928 Rang 49 (49) ; 5 Rang 710 : 29 Cri L 
Jour 115. 

[2] The following is not really a plea of guilty, for 
instance 

(a) A plea only amounting to an admission of facts 
alleged and not the offence, (Vol 6) 1919 Bom 160 
(180) : 43 Bom 842 ; 20 Cri L Jour 084 (DB). 

(b) A plea of guilty based on misconception of the 
law of criminal liability. (Vol 7) 1920 CaL 522 (523) : 
21 Cri L Jour 547 (SB). (Following (1869) 11 Suth 
;WR(Cr)53.) 


(c) A plea based on misconception of one’s rights in 
property. {Vol 18) 1931 All 265 (266) : 53 All 437 : 32 
Cri L Jour 576 (DB). (Case under S. 880, Penal Code.) 

(d) An answer to a charge defectively framed and not 
properly explained to tho accused, (’93-1900) 1893- 
1900 Low Bur Rul 328 (328). 

(e) A plea of guilty obtained by trickery. (Vol 31) 
1944 Cal 120 (121): I L R (1943) 1 Cal 540 : 45 Cri L 
Jour 517. 

[3] It is only in cases where the Court has accepted 
tlxe plea of guilty and has convicted the accused person 
on such plea that the right of an appeal from the 
conviction is taken away. (Vol 30) 1943 Pat 313 (314): 
44 Cri L Jour 801 * (’09) 10 Cri L Jour 325 (340){DB> 
(Cal)*? (Vol 18) 1931 Bom 195(196, 198): 32 Cri L Jour 
719 (FB). 

[4] Once the Court has in its discretion accepted the 
plea, such discretion cannot afterwards be attacked as 
improperly exercised so as to affect the provisions of this 
section. (Vol 21) 1934 Pat 383 (334): 35 Cri L Jour 
1322 (DB). 

[5] A plea of guilty with regard to previous convic- 
tions equally precludes the appellate Court from re-ope- 
ning the question of the previous convictions in appeal* 
(1909) 9 Cri L Jour 56 (59): 4 Nag L R 163. 

[6] This section creates an exception to the rule that 
an appeal cannot be admitted on the question of sen- 
tence only in cases where the conviction has taken 
place on an admission of guilt by the accused person. 
(Vol 18) 1931 Pat 351 (351) : 32 Cri L Jour 1017 f (A 
restriction order for admission of a criminal appeal on 
the ground of sentence only is ultra vires,) >$» (Vol 1 
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413. Notwithstanding anything hereinbefore contained, thoro shall be no appeal by a convicted 
No appeal in petty cases, person in cases in which r “fa High Court passes a sentence of imprison, 
ment not exceeding six months only or of fine not exceeding two hundred rupees only or in which] 
a Court of Session b [‘ ‘ v i passes a sentence of imprisonment not exceeding one month 

only, or °[in which a Court of Session or District Magistrate or other Magistrate ot the first class 
passes a sentence] of line not exceeding fifty rupees only f H" * ' i* 

Kvpla nation . — There is no appeal from a sentence of imprisonment passed by such Court or 
Magistrate in default of payment of lino when no substantive sentence of imprisonment has also 
been passed. 


[3882 — s. 113 ; jH 72 -- 8. 273 ; 18GI ~ 8. 411.] 

fa] Inserted by t.lus Criminal Procedure Amendment Act, 1943 (20 [XXVI] of 1913), 8. 4. [27-11-1943,] 

[b] The worcls “or the District Magistrate or other Magistrate of the first class” were repealed by the Criminal 
Law Amendment Act, 1923 (12 [XHJ of 1923), 8. 24. [c] inserted, ibid . [dj The words “or of whipping 

only” were repealed , tbith 

OBJECTS AND REASONS. 

Amendment made in 7.0&1. — “The alteration here restriction as is imposed by 8. 411 of the Code on 


made is to make applicable to appeals from a High 
Court exercising original criminal jurisdiction the same 


Section 412— Note 1 ( emtd .) 

1934 Cal *276 (277): 43 Cal 406: 34 Cri L dour 485 
(DB) ft (*98) 22 Horn 759 (760) (OB). (Corresponding 
section of the Code of 3882 did not include a conviction 
by a Magistrate of the first class.) 

(7] The accused is entitled to question in appeal 
the sentence only of the lower Court either on the 
ground that the extent of the sentence is beyond what 
the circumstances of the case required or that the sen- 
tence is illegal as not ffrtthorisod by law. (’HO) 5 Com 
85 (87) (DB). (Case under Presidency Magistrates’ Act 
4 [IV] of 1877)*(’98) 22 Bom 759 (700) (DB). 

[8] Where on the plea of guilty of the accused the 
Court, proceeding under Section 5C2 of the Code, re- 
leases him on recognizance and passes no sentence at 
all, the right of appeal is absolutely barred. (Vol 4) 1917 
Lah 418 (413): 1917 Pun Re No. 20 Or: 18 Cri L Jour 
401 $ (Vol 18) 1931 Sind 151 (151, 152) ; 25 Sind h K 
337; 32 Cri L Jour 1142. 

[9J The section does not apply to conviction by a 
Magistrate of the second class. (Vol 80) 1943 Pat 380 
(881): 45 Cri L Jour 1G6. (Overruled on another 
point in (Vol 31 j 3944 Pat 1: 22 Pat 602: 45 Cri L 
Jour 288 (DB).) 

[10] The principle of this section would seem to 
apply to criminal revision also. (Vol 7) 1920 Cal 522 
(522): 21 Cri L Jour 547 * (’07) 6 Cri L Jour 153 (154) 


[11] Notwithstanding the conviction being based on 
a plea of guilty, the legality of the conviction can bo 
questioned in an application for revision. (Vol 30) 1943 
Bom 209 (210): 44 Cri L Jour 668 (D B) * (Vol 30) 
1943 Pat 313 (314): 44 Cri L Jour 801. (Powers of 
High Court in revision are not restricted by S. 412.) 
* (Vol 17) 1930 Bang 849 (350); 32 Cri L Jour 206. 

[12] Accused convicted on his plea of guilty — Notice 
. ' to show cause why sentence should not be enhanced 

to appealbpthagamst his con* 


appeals from a Presidency Magistrate.” — 8, C. R 
Gazette of India, 3 943, Part V, page 219. 


viction and sentence. (Vol 22) 1935 Rang 40 (50): 36 
Cri L Jour 336 : 12 Rang 016 (DB). (Accused con- 
victed on his plea* of guilty — Notice to show cause 
why sentence should not bo enhanced — Accused held 
entitled to appeal both against his conviction and sen- 
tence). 

SECTION 413 -SYNOPSIS. 

1. Scope. 

2. Order under section 562. 

3. “ Passes a sentence.” 

4. 44 Sentence o£ fine.” 

5. “By a convicted person.” 

1. Scope,— [1] Explanations to 8s. 413 and 415 
arc intended to remove possible doubts in the cons- 
truction of those sections, (’ll) 32 Cri L Jour 389 (889, 
390): 33 All 510, (Thin case is confined to 8. 415.) 

[2J If the two conditions as regards limit of sentence 
and tbo Court given in the section arc satisfied the 
section would apply although the sentence is passed 
under 8, 349 or 8. 380 of the Code. (Vol 24) 1937 Cal 
394 (396): 38 Cri h Jutfr 990: I h R (1937) 2 Cal 469 
(D B). 

[3] The restrictions on appeal laid down in S. 413 
apply to European British subjects by the repeal of 
section 416. 

2, Order under section 562. — [1J The restrictive 
provisions of 8. 413 are not applicable to tbo ease, 
where order under S. 562 is passed. (Vol 13} 1926 Bom 
382 (383): 27 Cri h Jour 873 (DB) * ( T 04) XCti L JoUr- 
1098 (1099): 1904 Pun Re No, 24 Cr. 

[2] Any restrictive provision on the right of appeal 
must be strictly construed and in favour of the subject. 
(Vol IS) 1931 Cal 642 (643) : 59 Cal 19 ; 33 Cri I E 
Jbur 90. 
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414. Notwithstanding anything hereinbefore contained, there shall be no appeal by a convicted 
No appeal from certain person in any case tried summarily in which a Magistrate empowered to 
summary convictions . act under section 200 passes a sentence A [* : "j of fine not exceeding 

two hundred rupees only b [* * *]. 

[1882 — S. 414 ; 1872 — S. 274, para. 1.] 

[a] The words “of imprisonment not exceeding three months only, or” were repealed by the Criminal Law 
Amendment Act, 1923 (12 [XII] of 1923), S. 25. [b] The words “or of whipping only” were repealed , ibid , 

515* An appeal may be brought against any sentence referred to in section 418 or section 414 
Proviso to sections dVi d [by which any punishment therein mentioned is combined with any other 
4 id. punishment] but no sentence which would not otherwise be liable to appeal 


Section 413— Note 2 {canid.) 

[3] The section cannot bar the right of appeal exis- 
ting in respect of cases not falling within its specific 
terms. See (Vol 11) 1924 All 765 (765) : 46 All 828 : 25 
Cri L .lour 1244. 

3. “ Passes a sentence.” — [1] Where a Magis- 
trate passes a non-appoalable sentence at first and 
subsequently adds to it so as to make it appealable, an 
appeal lies from such a sentence, (’ll) 12 Cri L lour 
431 (431) (DB) (Bom) * (’31) 12 Cri L Jour 402 (402): 
35 Bom 418 (D B). 


[2] Where during a trial commenced before a second 
class Magistrate, he is invested with first class powers, 
a sentence of fine not exceeding fifty rupees passed by 
him is one “passed” by a first class Magistrate and is 
not appealable under this section. (Vol 30) 1943 Bom 
94 (95): 44 Cri L lour 481 (D B) # (Vol 29) 1942 Pat 
107 (108): 43 Cri L Jour 7 * (Vol 27) 1940 Cal 540 
(542) : ILK (1940) 1 Cat 519 : 42 Cri L lour 87 
(DB). 

4. “ Sentence of line.” — [1] An award of com- 
pensation under S. 22 of the Cattle-trespass Act, 1871, 
is not a sentence of line within the meaning of this 
section. (Vol 9) 1922 Bom 191 (191): 46 Bom 58 : 22 
Cri L Jour 624. 

[See (1900) 27 Cal 992 (992) (D B)J 

[2] An order directing payment to the complainant 
of the court-fco paid by him on his complaint is not a 
sentence of fino. (*37) 42 Cal WN 7C0 (760), 

[3] Where a sentence of fine of Rs. 10 has been 
imposed by a first class Magistrate under S.480, Cr. P. C., 
no appeal lies against the sentence. (Vol 31) 1944 
Cal 382 (383): 1 L IX (1944) 1 Cal 31 : 46 Cri L Jour 
17 (D B). 

5. “By a convicted person.” — [1] As to the right 
of appeal by a co-accustd who has been awarded only 
a non-appcalable sentence, see notes on section 
415A. 


Section 414— Note 1 

[1] This section tabes away the right of appeal in 
cases tried summarily under & 260 of the Code where 
the sentence is one of fine not exceeding Rs. 200 only. 


(Vol 27) 1940 All 517 (518): I L R (1940) All 643 : 42 
Cri L Jour 243 (D B). 

[2] The restriction in this section applies only to 
convictions by a Magistrate or a Bench of Magis- 
trates of the first class to whom alone S. 260 has refe- 
rence. (’86) 9 Mad 36 (37). (Conviction by bench of 
second or third class Magistrates not affected by the 
section.) 

'See (‘88) 9 Cal 96 (97) (DB).j 

[BJ A Magistrate cannot deprive an accused person 
of his right of appeal by trying a case summarily 
without having the power to do so. (’79) 4 Cal 18 (19^ 
(DB) * (Vol 19) 1932 Lah 188 (189): 33 Cri L Jour 108. 

[4] By the amendment in 1923 of 8, 414, cases in 
which a sentence of imprisonment or whipping has 
been passed have been made appealable, (Vol 16) 1929 
I’at 716 (716): 30 Cri L Jour 869. 

[5] Where an order under S. 562 is passed, this 
section has no application and an appeal lies from the 
conviction. (Vol 27) 1940 Rang 223 (223, 224) : 1940 
Rang L R 381: 41 Cri L Jour 877 # (Vol 11) 1924 All 
765 (766): 46 All 828: 25 Cri L Jour 1244 * (’04)1 
Cri L Jour 543 (545): 1904 Upp Bur Rul (Cr. P. C.) 7. 


[6] A sentence of fine of Rs. 60 coupled with suspen- 
sion of licence under the Motor Vehicles Act is not a 
sentence of fine only within the meaning of this section 
and an appeal is not barred. (Yol 20) 1933 Rang 329 
(330): 35 Cri L Jour 116. 

[7] Where, in addition to a nomappealable sentence 
a further order to furnish security for good behaviour 
is passed, this section does not apply. (’09) 9 Cri L 
Jour 368 (370): 4 Low Bur Rul 359. 

[8] An order of confiscation under the Excise Act in 
addition to non-appealable sentence does not make the 
case appealable. (1900*02) 1 Low Bur Rul 3 (4). 

[See (’77) 3 Cal 366 (369) (F B)J 

[See also (’66) 3 Bom HOBO* 12 (14).] 


Section 415 — Note 1 

[1] The amendment of this section by Act 6 [VI] of 
1945 has set a conflict of view regarding the applica- 
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[xiem <:oor okI C'iianNAn kkockdkkk, is:?> [ss. 415-410] 


3b all be appealable nivvAy vii li»e ground liial- tbt 
keep ihe peaeo, 


person eonvieted is ordered to find security tc 


[icphuntifou * — A sentence of mi prison i-eenv in default of payment of tine is not a sentence 
by which two or more punishments nro combined within the meaning of this section, 

[ 18 , S’J — S.. 115 : 1872 ~ S. 27 -i.] 

[a] Substituted by the Repealing and Aruendin { ; Art, 19 13 id I VI S. 3 and Sch. U. for l, by which 

any two or more of ttm punishments tin rein n» nimned an* rPiahinul" 4 


“[ 415 A. Notwithstanding anything L\mtuin«l in this t’hapier, when more persons than one 
Special right of app^ nro fonviciori in one trial, and an appealable judgment or order has been 
in certain cases. pnssed in nspocfc of any of such persons, all or any of the persons convicted 

at such trial shall have a right* of appeal.] 


[a] Inserted by the ('ode of Criminal Procedure (Amendment) Am, 1923 (IS (Will] nf 19231, S. 114. 

416 . [Saving of sentences on Muropoan IVitteh subjects . 1 Uepeoicd hy th-e Criminal Law 
Amettchnent Act, Wdd ( 1% ! XXJ I j of lA-'A y s'. C6. 


[1882 — tf. 410 ; 1872 *• B, 274, para. 6.J 


Section 415 — Note 1 {contct.) 

bility of this section afc rest hy making it olutxr that ihe 
section only applies whoro any other punishment than 
one mentioned in S, 413 or H. 414 u combined with 
such punishment. 

[2] A combination of sentences will give a right of 
appeal only if the sentences are in the same trial and 
not in separate cases. (’00) 0 Suth \V B Or 51 (51, 52) 
*(’08) 10 Sotli W It Or 3 (4). 

[8] Concurrent senkmciw of imprisonment cannot 
be aggregated under 8. 415 for escaping the bar of H«, 
413 and 414. ('13) 14 Ori h .Tour 231 (254): 40 Cal 631 
(D B) * (Vo! 8) 1021 Cal 152 (152): 23 Crl Ti Tour 225 
(1) B), 

[But see (*12) 13 Cri h Tour 877 (877) (Cal) * (’ll) 
12 Cri h Tour 391 (392) (I) B) (Cal).] 

[4] Where the sentence is of a fine of Ks. 45 and dis- 
qualification to hold licence under the Motor Vehicles 
Act, the sentence is not appealable. (Vol 32) 1945 Mad 
27 (28): 1 L R (1945) Mad 315: 46 Cri T; Tour 300. 

[But see (Vo3 20) 1933 Bang 329 (330) : 35 Ori T, 
.Tour 116*3 

[5] The fact of a convicted person being ordered to 
furnish security to keep the peace will not alter the 
non-appcatable nature of the sentences i mentioned in 
Ss. 413 and 414, ('04) 1 Cri L Tour 1054 (10 55): 7 
Oudh Cas 338 *(Vol 22) 1935 Kang 363 (363): 36 Cri 
L Jour 1510: 13 Kang 287. 

[6] Where in a summary trial an accused person 
was convicted and sentenced to three months imprison- 
ment and was also ordered to give security for good 
behaviour under S, 81A of the Rangoon Police Act, it 
was held that an appeal lay under S. 408 and that the 
right thereto was not taken away by S. 414 (as it stood 
before the amendment). (1909) 9 Cri L Jour 868 (369, 
370); 4 Xtow Bur Bui 359. 

,{- Section 415A — Note , l ,• 

jifJt.J She enactment of this seotionin 1923 recognizes 


the right of appeal on behalf of nn accused person 
whom a nfm-appuulahle sentence is passed in a 
trial in which an appealable judgment In passed against 
any of t lu* aceumf person.*?. (Vol in) 1931 Cal 642 (643); 

59 Cal 19 : 99 Cri 1, Tour 90 * (Vol 12) 1925 Cal 329 
(332) : 52 Cal 463: 26 Cri l Tour 455 (DR) » (Vol 22) 
1935 Mud 157 (158): 53 Mad 51.7: 30 Ori l Tour 589 

0>n). 

I.SVvrtlso (Vol 13) 1926 Bom 382 (382) : 27 Cri L 
Tour h 7B (1> iJ).| 

[2 1 The section confers a general right of appeal and 
that although tho co-accused (by virtue of whose right 
of appeal the other accused gets his right of appeal) 
can only appeal as to his conviction and not as to bis 
sentence, tho other accused can appeal an to both. 
(Vol 27) 1940 Kang 223 (224): 1940 Bang L K 381 ; 41 
Ori ii Tour 877, 

[But see (Vol 18) 1931 Sind 161 (152) : 25 Sind L 
B 337 : 32 Cri h Tour 1142, (Kxtont of right of appeal 
is same in case of all accused )J 

[3] A and f$ are jointly tried and convicted by a 
Presidency Magistrate, A is sentenced to six months* 
imprison mont and B is dealt with under H. 562 with-, 
out any sentence being passed against him. A is not 
entitled to appeal under this section because under the 
terms of 8. 411, ’there being no sentence against B, 
there is no appealable judgment against Ik {A himself 
cannot appeal because the sentence against him is 
not of the appealable level) (Vol 24) 1937 Cal 413 (414); 
38 Cri L Jour 87C : IL R (1937) 1 Cal 123 (D B). 

[4] A and B are jointly tried and both are conviofce& 
on their plea of guilty. But no sentence is passed on A 
and ho is dealt with under S. 502. But an appealable 
sentence is passed against Ik A cannot appeal (Vol 18) 
1931 Sind 151 (152); 25 Bind L B 337: 32 Cri L Jour 
1142, 

[5] -Where leave to appeal is granted under S. 449 
to one of the two accused persons jointly tried by the 
High Court sessions* leave to appeal should be granted 
to the other accused also. (Vol 14) 1927 Cal $07 (80S): 
54 Cal 52 : 28 CrtL.Joo* 481 (0 B). 
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417. The a [ Provincial Government] may direct the Public Prosecutor to present an 
Appeal on behalf of Govern - appeal to the High Court from an original or appellate order of 
rnent in case af acquittal. acquittal passed by any Court other than a High Court. 

[ 1882 — S. 417 ; 1872 — S. 272 paraa. 1, 2. ] 

[a] Substituted by A. 0. for “Local Government.”. 


SECTION 417 — SYNOPSIS. 

1. Scope. 

2. “The Provincial Government/ 1 

3. “May direct.” 

4. “Public Prosecutor.” 

5. “High Court.” 

6. Order of acquittal. 

7. Interlocutory orders* 

1. Scope. — [1] The extraordinary remedy of an 
appeal against an acquittal received a statutory recog- 
nition for the first time in 1872 in the interests o{ 
public safety, peace and order. (Yol 18) 1931 All 489 
(441) (DB)*(1904) 1 Cri L Jour 781 (788): 1904 Pun Re 
No. 7 Or. (DB)*(1904) 1 Cri L Jour 674 (677, 678) : 17 
•CPLE 75 * (TO) 11 Cri L Jour 66 ('66) : 1909 Pun 
Re No. 15 Cr. 

[2] Before a person acquitted can undergo any 
further trial for the ofience of which he has been 
acquitted, the highest executive authority must hold 
that it is desirable, the highest legal authority must 
advise that it is legal and proper and the highest judi- 
cial authority must find that it is just that the order 
should bo set aside. (1904)1 Cri L Jour 674 (684, 685): 

17 C P L R 75. 

[3] The object of the section is only to enable the 
Provincial Government to have a wrongful acquittal 
converted into a conviction and not to enable it to 
obtain from the High Court opinions on abstract 
questions. (TO) 11 Cri L Jour 65 (65) : 1909 Pun Re 
No. 14 Cr * (Tl) 12 Cri L Jour 364 (371)'; 1911 Pun 
Re No. 10 Cr (SB). 

[4] An appeal lies against an order of acquittal in a 
case tried summarily under S. 260. (Vol 21) 1934 All 
842 (844) : 35 Cri L Jour 1229 (DB). 

[5] This section does not control the powers of the 
High Court under S. 439, (Yol 17) 1930 Lah 159 (160): 

31 Cri L Jour 584. 

[6] This section is inapplicable to cases of orders of 
acquittal passed by speoiai Magistrates under Bengal 
Act 32 of 1932 under which there is no right of appeal 
to the High Court. (Vol 20) 1933 Cal 776 (776) : 60 
Cal 1482 : 34 Cri L Jour 1070 (DB). 

[7] In an appeal against an order of acquittal, it is 
for the Government to show that the judgment appealed 
against is wrong. (Vol 31) 1944 Sind 33 (38) : I L R 
(1944) Kar 123 : 45 Cri L Jour 650 (DB) * (’32) 33 
Cri L Jour 920 (930) (DB) (Oudh)* (Vol 21) 1934 Pesii 
129 (132): 36 Cri L Jour 443 (DB) *< (’35)36 Cri L Jour 
1243 (1245) (DB) (Lah). 

[See (Voi 22) 1935 Nag 69 (75) (DB).] 

[8] An order of acquittal made without jurisdiction 
may be set aside in appeal under this section, (Vol 15) 
1928 Rang 49 (49) : 6 Rang 710 : 29 Cri L Jour 115. 

[See (’07) 6 Cri L Jour 287 (288, 289) : 4 Low Bur 
Rul 49 (DB).] 

2. “The Provincial Government.”— [1] Ifeisonly 
tho Provincial Government that can prefer an appeal 
under this section. The object of limiting thp right of 1 
appeal to the Provincial Government is to prevent 
personal vindictiveness to ensure that such interference ■ 
shall take place only in cases where there has been a j 

u grave miscarriage of justice. (Vol 81) 1944 Nag 186 (187): 

* , TLB (1944) Nag 176 : 45 Cri L Jour 766*(Vol 2) 1915 
; Cal 388 (388) ; 42 Cal 612 : 16 Cri L Jtrar 122 (D B) * 

; ■ VU) 22 Cal 164 (170) (D B) $ (Vol 3) 1916 Low But 16 
‘ (17):8 Low Bur Bui 356:17 Cri L Jotur 91 (DB)® (Vol 1) 


1914 Mad 628 (6B1) : 38 Mad 1028 : 15 Cri L Jour 236 
(DB). 

[2] A private person has no right of appeal under 
this section. (Vol 14) 1927 Nag 170 (173) : 23 Nag L B 
40 : 28 Cr L .Tour 523 » (Vol 18) 1931 Bang 86 (86) : 8 
Bang 671 : 32 Cri L Jour 929. 

[3] It is a matter of practice that the Provincial 
Government is and can be moved by private individuals 
or by the Police through, the District Magistrate or by 
the latter himself as the head of the criminal adminis- 
tration in his district. (Vol 24) 1937 Sind 100 (101) : 38 
Cri L Jour 605 (D B) * (Voi 10) 1923 Lah 163 (166) : 

24 Cri L Jour 433 * (Vol 9) 1922 Mad 502 (503) : 45 
Mad 918 : 23 Cri L Jour 5S3 (P B) * (Vol 12). 1925 Pat 
321 (322) : 26 Cri L Jour 516 (D B) * (Vol 15) 1928 
Sind 170 (176) : 30 Cri L Jour 251 (D B) * ('92-95) 1 
Upp Bur Bui 47 (47). 

3. “May direct.” — [1] The power given to the Pro- 
vincial Government by this section should be sparingly 
used and with circumspection, care and caution. (Vol 31) 
1944 Sind 124 (130) : 46 Cri L Jour 759 (D B) * (Vol 
30) 1943 Mad 33 (33, 34) : 44 Cri L Jour 18S *(Vol 25) 
1938 Sind 80 (81) : 39 Cri L Jour 504 : 32 Sind L E 
689 (D B) *(Vol 18) 1931 All 712 (716) : 32 Cri L Jour 
1073 (D B) * (Vol 7) 1920 Bom 217 (219):21 Cri L Jour 
17 (D B) * (Vol 11) 1924 Bom 335 (337): 25 Cri L Jour 
786 (D B) * (Vol 20) 1933 Mad 230 (230):34 Cri L Jour 
948 * (’98) 21 All 122 (126) (D B)* (’04) 1 Cri L Jour 
781 (790) : 1904 Pun Be No. 7 Cr (D B). 

[2] The power under this section is to be used only 
after most anxious consideration and in cases which are 
themselves of great public importance or in which a 
principle is involved. (Vol 13) 1926 Pat 176 (179) :5 Pat 

25 : 27 Cri L Jour 235 (D B) * (Vol 16) 1929 Pat 139 
(140):7 Pat 579:30 Cri L Jour 673 (D B) * (’98) 1898 
Pun Be No. 15 Cr, p. 34 (35) * (’ll) 12 Cri L Jour 364 
(870) : 1911 Pun Be No. 10 Cr (P B). 

[But see (Vol 26) 1939 Lah 406 (409) : 40 Cri L 
Jour 942 (DB).] 

[3] The making of a direction under this section 
should he limited to those instances in which there is :t 
grave misearriageoi justice or where it is required in the 
intorests of justice and of tho public. (Voi 29) 1942 Pat 
58 (59) : 43 Cri L Jour 44 (D B)*(’94) 22 Cal 164(170) 
(D B)*(Vol 18) 1931 All 712 (71G):32 Cri L Jour 1073 
(I) B) * (’94) 16 All 212 (214) (D B)* (Voi 18) 1931 All 
439 (442) (D B) * (Vol 3) 1916 Low Bur 16 (17) :8 Low- 
Bur Bui 356 : 17 Cri L Jour 91. 

[See (’04) 1 Cri L Jour 674 (684) : 17 C P L B 75.] 

[Sea also (Vol 28) 1941 Bom 410 (411):43 Cri L Jour 
174 (D B) * (Vol 10) 1923 Lah 601 (603):26 Cri L Jour 
337]. 

[4] The exercise of the discretion is not subject to 
control by the High Court and cannot be questioned in 
dealing with such appeals. (’04) 1 Cri L Jour 674 (686): 
17 C P L B 75. (Apart from the merits of the appeal 
itself.) * (Vol 7) 1920 Bom 217 (219) : 21 Cri L Jour 17 
(D B) » (Vol 11) 1924 Bom 335 (337) : 25 Cri L Jour 
786 (D B) * (Vol 5) 1918 Lah 41 (45) : 1917 Pun Be. 
No. 43 Cr : 19 Cri L Jour 85 (D B) * (Vol 2) 1915 Sind 
8 (9) : 9 Sind L B 17 : 16 Cri L Jour 604 (D B).. 

[5] An appeal against an acquittal for a major offence 
can be preferred by the Provincial Government although 
an appeal preferred by the accused against his convic- 
tion for a minor offence has been heard and decided by 
the High Court. But, where the appeal by the accused 
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[TILE CODE OF] CB13J3KAE PBOCEDTOiE, 1898 


419* Every appeal shall be made in the form g{ a petition rn anting presented by the a; 

JF<rtiiicr* oj pellant or bis pleader, and every such petition shall (unless the Court to which it i 
tyj'fzl- presented otherwise directs) be- accompanied by a copy of the judgment or orde 

appealed against, and, in cases tried by a jury, a cop:; of the beads of the charge recorded unde 
nation 36?. 

51*82— tf. 419: 1*72— S. 27-2, 1*61— & 4U,j __ 


ieciion 41£ (contd.i 

oar 394 : 63 CaJ 929 (DEv (Do.]* (V»C S) 1921 Sind 
4 (86, 87) : 15 Sind L 11 im : 23 Cri L .Tuur 33 <FB}. 

[4] The section does not confer a right of appeal 
■cm the verdict and judgment in a trial held at the 
.‘8sions of the High Court. (Vol 52; 1835 Kang 67 {69;: 

3 Bang 104 : 36 Cri L Jour 595 (FB). 

[5] Judge of the Sind Chief Court sitting in its 
e«sions Court jack lieiiori I« a Se^icnz Judge and an 
ppeal lies to the Chief Court again*- a conviction re- 
Drded on s trial with a jarv. I'Yol 31} 19^4 Sino. 65 
>6: :1LS (1944’. Ear 239 : 45 Cri L Junr 505 {DUJ4* 
ic. 23; 1930 Sind 209 {211, 212 * : 41 Cri L hour 26 : 
L 1\ (1940) Ear 249 (DB;. 

1 6] The section jealously guards the right of the 
.-cased to the finality of the verdict oi the jury so that 
n appellate Court cannot, by going into a question of 
lot, substitute its own opinion for the verdict ox the 
try, {Vol 31) 1944 Cai 39 (4-91:43 Cr: I» Jour 48b CD 
7 ol 30) 1943 Mad 527 {529} : 44 Cri Xi Jocr 760 * 
• T ol 801 1943 Bom 74 (75; : 44 Cri L Jour 411 (D B> 4* 
?ol 26) 1939 Bom 457 (458, 460}:I L B (19391 Bom 648: 

1 Cri L Jour 176 (D Bi * (Vol 24) 1937 All 195 (1981: 
L B (1937) All 419 : 38 Cri L 3 our 465 (D £) * (Vol 
1917 All 173 (175, 176): 39 Ail 848 : IS Cri L Jour 
n * (Vol 6) 1919 Cai 514 (513) : 46 Cal 395 : 20 
n L Jour 324 (B B) * (Vol 18) 1931 Oudh 171 (171) : 
Luck 705 : 32 Cri L Jour 85S * (Vol 21) 1934 Oudh 
22 (122) : 35 Cri L Jour 566 * (Vol 18] 1931 Pat 379 
81)! 11 Pat 143 : 32 Cri L Jour 1197 (D B)* (Vol 13) 
328 Mad 1186 (1189) : 51 Mad 956: 30 Cri L Jour 317 
* B). 

[7] Where the accused is tried by a jury in a case 
hieh ought so have been tried with the aid of assessors, 
iai will be treated as one by a jury and no appeal lies 
;cept on a matter of law. (Vol 25) 1988 Cal 51 (57, 65, 
J) : I L B (1938) 1 Cal 290 : 39 Cri L Jour 161 (D B) 

{Vol 24) 1937 Cal 756 (759, 760) : I L B (1987) 2 Cal 
.5 : 39 Cri I» Jour 182 (D B) * {*01} 25 Bom 680 (688 
694) (FB)*(Vol20) 1933 All 128 (129,130):55 All 68: 

L Cri L Jour 441 « (Vol 13) 1926 Bom 134 (135) : 27 
*3 L Jour 650 (D B) « (’03) 26 Mad 243 {246, 248) 
B). (Per Bhashyam Ayyangar J.; Benson, J. contra.) 
(*80) 1930 Mad W N 776 (776). 

[But see (’75) 24 Suth W R Cr 30 (80)* (’78) 3 Cal 
15 (766) (D B) * (’96) 26 Mad 343« (343n)*(’88) 1888 
7H Re No. 18 Cr, p 33 (38) (D B).] 

[8] Where an accused person is tried on one charge 
a jury and on another charge by the Judge, with the 

i of the same jury as assessors, an appeal will lie 
ainst conviction on the latter charge on a question of 
\ct as well as on a question of law. (Vol 5) 1918 Mad 
!l (822) : 18 Cri Ii Jour 346 (D B). 

[See also (Vol 28} 1941 Nag 94 (95) : I L R (1941) 
tg 157 :42 Cri L Jour 154 (D B).] 

[9] Every petition of appeal should state distinctly in 
lat respect the law has been contravened. It is not for 
e Court to hunt through the records and find out any 
egality that may arise. (Vol 32) 1945 All 182 (184) *. 
Ci R (1945) All 127 : 46 Cri L Jour 687 * (1S64) 1 
ithWRCr 21 (21) 

[10] If the verdict has been influenced by evidence, 
lich was inadmissible or proceeds on no evidedee at 
l, this is a matter of law. (Vol 17) 1930 All 24 (26):31 
i L Jour 33 (D B) * (’03) 27 Bom 626 (632) (B B) * 


(’90) 17 Cal 042 /Or. 7; *F £•. (Statements not admitte 
in evidence.) * (Vol lh 123? Cai 295 (296) : 33 Cri J 
Jour 477 Hi J<) * (Vol 8/ 1910 Mad 851 (854) : 39 Ma< 
443 : 16 Cri L Jcur 22i (B EL (Afirr»i?iion of inadmis 
siblc evidence without v-aming jury.} 

[Sec u Iso (Vol 1) 1914 P C 155 (164) : 15 Cri L Joir 
326 (E C;. (Reception cf inadmissible evidence not in 
Auen.rnq verdict — Thai k no: viiiated.) 

[Ill the mftuivnc}} or ether wise of evidence is no, 
a matter of Jaw; whether the ja?y Wleves the evidenet 
-o t2 sufficient or no: U u pure t nerd on of fact. (Ib85) S 
SuthW R Cr H {3? 

[12] Aipged severity cf n sentence is matter o* 
law. fVoi 18 s 1931 Oudh 171 (171} : 6 Luck 705 : 32 
Cri L Jour S5S * (Vol 12? 1925 Rang 239 (239): £ 
Bang 220 : 26 Cr: L Jour 1371 {B £}. (Overruled in 
(Vol 22) I9B5 Rang 67 : 13 King 104 ; 36 Cri L Jou: 
595 (F B), on another point.) 

[13] Burden of proving innocence put on accused 

It is error c£ law. (Vol *26) 1933 Sind 208 (212) : 41 
Cri L Jour 28 ; 1 h R (1940) Kar *249. 

[14] Judge supposing that he had no jurisdiction to 
disagree with verdict ex jury — Is Is a matter of law. 
(Voi 24) 1937 Ah 195 \1£$) : I L R <1937} Ail 419 : 38 
Cri L Jour 465 (X) B). 

[15] Jury practically abdicating their functions in 
favour of the Judge — Retrial ordered. (Vol 15) 1928 
Cal 827 (828) : 30 Cri L Jour 54 (DB). 

[16] It is a question of fact whether a statement 
made to a police- officer in the course of an investigation 
comes under S. 162 or is made by way of complaint to 
commence an investigation under S, 154. (Vo3 17) 1930 
Cal 130 (131) : 31 Cri L Jour 771 (DB). 

[17] This sub-section provides that when in the case 
of a trial by jury, one person is sentenced to death, and 
another to lesser punishment, the second accused may 
appeal on a matter of fact as well as on a matter of law. 
(Vol 24) 1937 Sina 16*2 (164) : 31 Sind LE 82 : 38 
Cri L Jour 808 (D B) * (Vol 20) 1933 Cal 426 (429) : 
34 Cri Xi Jour 533 (B B} © (Vol 19"i 1932 Pat 302 (302, 
303) : 84 Cri L Jour 83 (D B). 

[18] Reference under S. 374, Cr, P. C», for confirma- 
tion of sentence of death — Appeal by accused — Re- 
ference and appeal heard together — Appeal succeeding 
on ground of there having been misdirection to jury — 
High Court cannot convict cn its own appreciation of 
facts under S. 376. (Vol 29) 1942 Cal 524 (526, 527) ; 
43 Cri L Jour 860 (D B). 

SECTION 419— SYNOPSIS. 

1. Scope, 

2. Copy of judgment. 

3. Who can present appeal, 

4. How and to whom to be presented* 

5* Contents of petition. 

6, Form of petition. 

7, Stamp. 

8, Territorial jurisdiction. 

1. Scope — [1] This section Is general and pres- 
cribes the form in which a petition of appeal, whether 
from jail or otherwise, is to be presented. (’91) 13 All 
171 (179) (FB). 

[2] Where an appeal presented from jail is dismissed 
summarily under S. 421, no further appeal can be 
brought under this section, (Vol 27) 1940 Oudh 371 



[THE CODE OPJ CRIMINAL PROCEDURE, 1898 


rs. mi 


£20* If the appellant is in Jail, ha may present his petition of appeal and the copies accompany- 
ccdurc n:k:n ao- igg the same to the officer in charge of the jail, who shall thereupon forward 
t in j*i J - such petition and copies to the proper Appellate Court* 

5*2 — b. 420; 1372 — S. 277; 1351 — S. 4i$d 


)n 419 •' coil'd,} 

15 Luck 705: 41 Cri L J 632 -'DBifcfVo i 27) 1340 
363 (371*: 4l"Cri L Jour 711 : 15 Luck 662 iDB). 
An appeal does not lie from the order of the 
Court, dismissing the previous appeal under 
. (Vol 22) 1935 Pat 426 *427, 430j:37 Cri L Jour 
4 Pat 392 (DB). 


, Copy c: judgment. — [1] Where a petition 
teal i? net accompanied by a copy of the judgment, 
meal may to rejected. {Yol 21} 1934 All 206 f207>: 
1*299 : 35 Cri L 3 oar 441. 

c also (’74.) 1S74 Eat 82 (82, S3). (Copy in pri- 
3 own language is sufficient.) (’79) 2 Weir 438 
(Absence of complete judgment is not ground for 
on of appeal).] 

The Court may in its discretion, in proper cases, 
me with the copy ofj the judgment. (Vel 16) 1929 
3x4 (614, 615) : 30 Cri L.Jour 235. (Full order 
hod with one of the connected appeals.) * (’03) 5 
LR 704 (704) (DB), (Joint appeal by three accused 
single copy furnishing stamps’ necessary for three 
ite copies— Separate copies dispensed with). 

. Who can present appeal. — [1] Under this 
a it is only the appellant or his pleader who can 
it an appeal 

"Pleader” includes a mukhtear appointed with 
emission of the Court, (’ll) 12 Cri L Jour 118 
: 4 Sind L E 195 fDB). 

Presentation by a pleader’s clerk is considered 
dent to a presentation br the ‘pleader and is 
(’96) *20 Had 87 (87) (DB) * i/94f 2 Weir 469 
* 097) 21 Mad 114 (115) <DB). {Person not a 
)f pleader — No power to present.) 

Where a petition of appeal on behalf of three 
d was signed under a vakalat by their pleader, 
e presentation was made by another pleader, who 
vakalat only from one of the accused, it was held 
re appeal should be treated as properly presented. 
Weir 470 (471). 

Where two accused have conflicting interests, 
3hould not appeal through the same pleader, 
5) 1986 Lab 859 (860, 361) : 17 Lah 771 : 3S 
Jour 115 * (’90) 1890 Pun Be No. 13 Cr, p. 25 
5) (DB). 

A memorandum of appearance is sufficient to 
te a presentation. (Vol 11) 1924 Mad 192 (192) : 
L Jour 73 * (Vol 13) 1926 Pat 296 (297, 298) : 
Ii Jour 666 (DB). (No appointment in writing is 
iry.) 

(Yol 31) 1944 Oudh 84 (84) : 45 Cri L Jour 286: 
ck 563 * (Yol 28) 1941 All 336 (336) : I L E 
All 633 : 43 Cri L Jour 173.] 


How and to whom to be presented. — [1] A 
1 put into a petition box kept for the convenience 
parties cannot be recognized, (’96) 19 Mad 354 
DB). 

A petition cannot be sent by post. (’91) 15 Mad 
*7, 138) (DB) * (’84) 2 Weir 467 (468), 
s however (’89) 1889 Rat 464 (465). (District 
rate , treating petition sent by post as duly pre- 
— Petitioner „ should be given opportunity to be 
before its dismissal.] , 

A presentation to an officer of the Court, such as 
,^L2P! ** Judges, is hot invalid. 
9 1939 Mad 669 {669, 670) : 40 Cri L Jour 960. 

sebphd {clerk.) * (Vol 9) 1916 
1*0 (111) V 33 Mad 82? tMt-Cirr T. JAiW rm*\ f 


5. Contents ’of petition. — [1] A petition of 
appeal should not contain irrelevant, defamatory and 
scandalous expressions concerning the trying Magistrate, 
If it does, it will be returned for expunging the objec- 
tionable matter. (’89) 15 Bom 48S (469, 490, 491) (DB) 

* (’06) 3 Cri L Jour 376 (379) : 29 Mad 100 (DB). 

[2] In eases of trial by jury, the appeal petition should 
state clearly what points of law have been contravened. 
(1864) I Suth W E Cr 21 (21). 

Also see Notes on S. 418. 

[8] Where an appellant, who has not got all neces- 
sary copies when presenting an appeal, reserves to him- 
self liberty to bring forward additional points of appeal 
afterwards, It is perfectly regular, to raise such addi- 
tional points by a supplemental petition. (’71) 8 Bom 
HCECr 126 (135, 136). 

[4] A false statement made in a petition of appeal 
will not render the appellant liable for prosecution for 
making such false statement. (’79) 1879 Pun Ee No. 17 
Cr, p. 45 (46) (DB) « (‘81) 1881 Pun Ee No. 41 Cr, 
p. 102 (103) (DB) « (’99) 12 Mad 451 (453) (DB)* (Vol 
15) 1928 Pat 574 (577) : *29 Cri L Jour 613. 

[5] A plea that an alleged illegality or error vitiates 
the whole trial, though not taken in the memorandum 
of appeal, will be allowed to be raised at the hearing of 
the appal, (Vol 18) 1931 Oudh 113 (113): 6 Luck;3S6 : 
32 Cri L Jour 91 (DB). 

6. Form of petition [1] Even if the prisoners wish 

to state no grounds for their appeal, still their appeal 
must be in the form of a petition. (’70) 13 Suth W E 
Cr 69 (69). 

[2] The petitioner is not required to verify the peti- 
tion of appeal. (’79) 1879 Pun Ee No. 17 Cr, p. 45 (46) 
(DB) * (89) 12 Mad 451 (458) (DB). 

[3] A joint appeal is legal where the interests of the 
accused are common. (Vol 23) 1936 Lah 859 (860) : 17 
Lah 771 : 33 Cri L Jour 115. 

[See however (Vol 4) 1917 Oudh 329 (330) : 18 Cri 
L Jour 512 * (Vol 14) 1927 Nag 43 (48) : 27 Cri L Jour 
1062.] 

[4] Where it is alleged that one of the jurors was 
hard of hearing, another ignorant of English and 
unable to follow the arguments in Court, such facts 
should be supported by an affidavit before the appeal 
comes on for hearing. (Yol 19) 1932 Pat 302 (303) : 34 
Cri L Jour 83 (DB). 

[5] A petition filed as an appeal where appeal does 
not lie can be dealt with as a revision petition. (’05) 2 
Cri L Jour 105 (106) (All). 

7. Stamp. — [1] The appeal petition presented by 
a pleader on behalf of an appellant in duress need not' 
bear a court-fee stamp. (Vol b) 1918 Nag 125 (126) : 14- 
Nag L B 77 : 19 Cri L Jour 494. (10 Cal 61, Followed.) 

* (Vol 11) 1924 Bang 160 (160) : 1 Bang 510 : 25 Cri 
L Jour 277 * (Vol 9) 1922 Upp Bur 14 (15) : 23 Cri L 
Jour 121 : 4 Upp Bur Bui 72, 

[2] Those appellants, who were not in custody, must 
affix the necessary stamp. (’82) 2 Weir 467 (467). 

8. Territorial jurisdiction, — [1] Appellate jurisdic- 
tion existing at the time of presentation of an appeal is 
not lost by the subsequent transfer of territory, (’12) 13 
Cri L Jour 169 (170) : 34 All 118 (DB) * (’ll) 12 Cri L 
Jour 401 (401) : 33 All 578 (DB). 

Section 420— -Note 1 

[1] Appeals presented to jail officers and not accompany . 
ed by such copies should riot be forwarded to the appellate 
Court, twit should be returned to the appellant. (*67) 8 

C3~£i- -mr ri a a. - v 
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$21 "2 On reCThinrr the ncnriun nrA :c\*y 

5;., ,7/ifl// cc'**\'ui. CcKrt sLr.IS per:c* thi- 3 ?rr. 
’2 premia for inrerferhn,, 5: l:.-\ 

Unwilled il.at rr arreal iVsl :r[:: :c_ 
ex his pleader has had a uasenalie w pc vra:;:* ct 
O: / Before dismissing an appeal ur*.:*-* rh : s* 
ease, but shall not be ? aim 1 :; dc s 

: 1882 - S. 421 : 1-7- — S'. 27,- : 1- i — 8, -HT. ; 

Section 420 <con:d. : 

[2j When a pri-ener ir j\II fcypl,-; = ri.rc-'jvh 
Superintendent oi the jar l tor a copy o: judxrofni .r: 
order to prefer an appeal 5: is the Magistrate's" bvtsiae-: 
to procure and forward the copy applied Jrr. 1 

Upp Bur Rui 5 (5, G<, 

[3] The preservation to the cihcer-tn-vbarg* oi ti.e 
jail is good and sufficient whatever delay theft anay br 
in forwarding the petition to the appellate Court. 

1 >30 Pun Be No. 29 Cr, p. 96 (QT/'J*!’ 32-98 ) 1 Ucp II a i 
Jtel 18C (130). 

[4j Every facility sue h as pen, paper and 3n& should 
re given to the prisoner in jail iz enable him tc prepare 
Lh petition, (70) 13 Suth W B Cr 69 (69). 

[5] A vacation Judge can hear and dispose cl an 
appeal from jail. (Vol IQ) 1923 Mad 426 »42*?;r 46 Mai 
3>2: 24 Cri L Jour 439 (D B). 

[6] According to the Criminal Circular? issued by 
the Calcutta High Court in cases In which sentence* ur 
orders have already been passed by an appellate Court 
on appeal, parties should apply to the High Court by 
motion made by a pleader in open Court. t'o9) 12 Suth 
W R Cr Cir 5 (5). 

[7] According to the Circulars of the Calcutta High 
Court the petition of appeal against sentences or orders 
passed by the Sessions Judge, presented to cfficer-in- 
ebarge of the jail, should be forwarded by such officer 
direct tc the High Court with intimation, of the fact 
being at once given to the Sessions Judge, C67) 8 Suth 
TV R Cr Cir 5 (5). 

[8] Practice of not allowing appellants from jail to 
argue in person is in their interest. (Vol 147 1927 Oudh 
369 (375): 2 Buck 631: 29 Cr L Jcur 129 (D Bp 

SECTION 421 — SYNOPSIS. 

1. Scope and applicability. 

2. “Shall peruse the same. 1 ' 

3. “May dismiss the appeal summarily,” 

4. “No sufficient ground for interfering.” 

5. Right oi appellant to be heard— Proviso, 

6. “May call for the record of the case.” — Sub- 
section (2). 

7. Judgment and record of reasons. 

8. Revision. 

9- Appeal. 

1. Scope and applicability. — (1] Under this sec- 
tion, the Court by summarily dismissing the appeal refu- 
ses to try it at all. (1893) 6 C P L R Cr 24 (26). 

[2] The provisions of this section apply both to 
appeals presented under S. 417 against; orders of ac- 
quittal and to other appeals. (1875) 1 All 1 (5) (FB). 

[3] Appellant convicted on two charges — Appellate 
Courfc„admitting appeal with regard to one charge and dis- 
missing it summarily in respect of other — Procedure, 

, held, was unusual and undesirable. (Vol 14) 1927 Rang 
239 (240) : 5 Rang 274 : 28 Cri h Jour 765. 

[4] Appellate Court— Sufficient ground for interfering 
with the sentence, though not with conviction— Appeal 

* should not he dismissed summarily. (Vol 22) 1935 PC 

t; , 89 (91) ; 36 Cn I> Jbox 838 ? 62 Ind App 129 ; 62 Cal 
, 983 (P C). 

V : [5] The appellate Court cannot admit an appeal with 



OKizc 5 atnln. 'Vxi 177-; J\,t 38: : 1 1 ixx *-77 * 74 

Cri L JcurUA JJL 1 . 

[O'] ’While -liaoi-slcg an itndfcr this 

section, an appellate Co art cstmic: alter or enhance or 
reduce the sentence or modify the order appealed from 
in anv other way. f83-19Q0) 1893-1900 Low Bor Rul 
606 (007). (Alter sentence.) * (77) 1877 Fun Re Mo. 34 
Cr, p. 31(31). (Enhance s€ntoee.) 1 5'( , 93-1900) 1893-1900 
Low Bur Rul 606(607). (Reduce sentence.’^ (Vol 237936 
Fat 109 (109): 37 Cri Z Jour 234. (Modifying of order,; 

[10] An appeal once admitted cannot be dismissed 
summarily under this section. !Vol 11) 1924 Cal 642 
(643) : 23 Cri L J oar 733 (DR) * (Vet 10} 1223 Pat 369 
(368) : 24 Cri X* Jour 453 * (Vol 11 > 1924 Rang 294 
(295) : 25 Cri L Jour 3S3. 

[11] Unless an appeal is dismissed summarily, the 
appellate Court is bound to issue notice under S3, 422 
ana to send for the record of the case under S. 428. 
(Vol 22) 1975 F C 89 (92: : 62 Cai 983 : 36 Cri L Jour 
838 : 62 Ind App 129 (P C). 

[12] The appellate Court can postpone the decision oi 
an appeal In a proper case. (Vol 5) 1918 AU 247(24$) ; 
19 Cri L Jour 858. 

2. “Shall peruse the same.” — [1] The appellate 
Court Is bound to peruse the judgment and the record, 
if it has been sent for, and deeideffche appeal judicially, 
(Vol 251 1938 Sind 17 1 (172) ; 1 1 R (1939) Ear 204 : 
39 Cri L Jourt 890 (DB) * {Vol 22) 1935 Pat 460 (46C): 
37 Cri L Jour 93 * (Vol 10) 1923 All 173 (175) : 24 
Cri B Jour 662 * (Vol 17) 1930 Lab 659 {659} : 11 Bab 
242 : 31 Cri L Jour 979*{1909) 9 Cri L Jour 553 (554}: 
5 Nag L R 76. 

[2] Appeal filed cut of time — Appellant’s counsel 
should be heard to determine if the delay can be ex- 
cused and appeal admitted* (Vol 14) 1927 Bom 445 
(446) : 28 Cri h Jour 653 (DB), 

3. “May dismiss the appeal summarily.” — [1] 
The powers conferred by this section, cn the appellate 
Court, should be, exercised sparingly and with great 
caution and with judicial discretion. (*86) 8 All 514 
(515), (With caution,} * (Voi 9) 1922 Pat 552 (552) s 
24 Cri L Jour 477 (Do.) 68 (Voi 20) 1933 Pat 160 (160); 
34 Cri L Jour 1017 (Bo.) * (Vol 5) 1918 Cal 106 (106) ; 
19 Cri L Jour 228. (With judicial discretion*)* (10) 11 
Cri L Jour 631 (832) : 13 Oudh C&s S09. (Do). 
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ion 421 ^cont(L) 

] Complicated questions involved In appeal — 

•t should not summarily dismiss it but should send 
record and hoar th 0 aopo&l. (Vol 7} 1920 Cal 891 
} : 22 Cri L Jour 049 (DB) * ('06) 4 Cri L Jour 57 
: 29 Mad 236 * (Voi 11) 1924 Mad 395 (595) : 26 
■i Jour 411 : 43 Mad 335 * {Vol 5) 1918 Pat 653 
) : 19 Cri L Jour 209 : 3 Pat L Jour 339 ( DB ) * 
9) 1922 Pat 552 (552) : 24 Cri L Jour 477 * (Voi 
1933 Cal 515 (516) : 34 Cri L Jour 812. 
iee however (Vol IS) 1931 Cal 264 (264) : 32 Cri 
ur 568.] 

i] Appeal of one co-accused admitted — The Court 
dispose of the appeal of another co- accused sum- 
By. (’05) 5 Cal W N 832 (334) (DB). 

‘*No sufficient ground for interfering” — [1] 
jss the Court is satisfied that there is no sufficient 
nd for interfering in accordance with the relief sought 
le appeal, the appealcannot be dismissed summarily 
:r this section. (Vol 22) 1935 P C 89 (92) : 62 Cal 
: 36 Cri L Jour 838 : 62 lad App 129 (PC). 

5. Right of appellant to be heard— Proviso — [1] 
appellant or his pleader has, in cases of appeals 
under S. 419, the right to a reasonable opportunity 
ting heard in support of the appeal. I Yol 12) 1925 
355 (356) : 26 Cri L Jour 1169 (DB) # (Yol 16) 

- Nag 150 (151) : 30 Cri L Jour 791 * (1881) 6 
. 14 (15) (DB) * (1908} 9 Cri L Jour 189 (189, 190) 
(Cal) * (Yol 11) 1924 Rang 294 (295) : 25 Cri L 
933 # (1906) 4 Cri L Jour 57 (57) : 29 Mad 236. 

] In the cases of jail appeals, the Court can sum- 
ly dismiss xhe appeal on perusal of the papers 
mt calling upon the appellant to appear. 
25) 1938 Bom 279 (281) : 39 Cri L Jour 578 ; ILB 
1) Bom 357 (DB) « (’91) IS AU 171 (190, 187) (FB) 
ol 14) 1927 Sind 223 (223) : 20 Sind L R 189 : 27 
» Jour 933 (DB) * (Yoi 10) 1923 Mad 426 (432) ; 
ad 382 : 24 Cri L Jour 439 (DB). 

The appellate Court can direct the production of 
-isoner before it for disposing of the appeal. (Vol 25) 
Bom 279 (280, 281) : 39 Cri L Jour 578 : I L R 
) Bom 357 (DB). 

'Where the appellant from jail has preferred an 

I throhfc&^a pleader, the appellate Court cannot 
sa the appeal without hearing such pleader. (’06) 4 
Jour 373 (373) (All) *{ Vol 13) 1926 Ail 178 1179) : 

II 208 ; 26 Cri L Jour 1621. 

Reasonable opportunity cannot be said to have 
given to the appellant or his pleader in the follow-* 
,ses: 

Where the appellate Court calls upon the pleader 
pae the appeal on the same day that it is presented. 
58) 1941 Mad 802 (802) * (’05) 2 Cri L Jour 58 
X>B) (Bom) * (1909) 9 Cri L Jour 401 (402) : 36 
15 (DB). 

Where on the presentation of a petition by a 
;r, time is wanted, for some other pleader to argue 
se but the Court calls on him to argue it himself 
tad there. (’09) 10 Cri L Jour 491 (492) (Mad) * 
i) 1915 tfpp Bur 11 (12) ; 2 Upp Bur Rul 52 ; 
l L Jour 538. 

Where an appeal signed by a pleader is presented 
son by the appellant and the Court forthwith calls 
the appellant himself to argue. (’06) 4 Cri L Jour 
') : 29 Mad 236. 

Pleader desiring to be heard at the presentation 
seal — Court without giving further opportunity can 
aigu (tol 14) 1927 Bom 361 (361) : 28 Cri L Jour 
>B) j» (Vol 17) mo A£ad 868 (864) : 53 Mad 865: 
i B Joi|r 40, ■. , - . 
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895 (895) : 48 Mad 385 : 26 Cri L Jour 411 * (’09) 3 
Cri L Jour 101 (402) : 36 Cal 385 (DB). 

[8] Tpp&ai filed in one place — Hearing fired two days 
afterwards in a place far away — Held, this does not 
mean giving reasonable opportunity. (’75) 24 Suth W R 
Cr 60 (60) (DB). 

[9] A time should be fixed for each appeal for ad- 
mission and notice should be given to the appellant or 
his pleader, in such case. (1882) 5 Mad 11 (12) (DB)* 

[10] No notice to appellant or his pleader of the date 
to which appeal is posted — Held, no opportunity given 
to be heard. (Vol 6) 1919 Pat 54 \55, 56) : 2o Cri L 
Jour 271. 

[11] Having heard the pleader for appellant, the 
Court need not hear him again when it sends for the 
record, though it may do so, if the Court or the pleader 
desires it. (Yol 26) 1939 Cal 541 (541, 542) ; 40 Cri L 
Jour 839 : I L R (1939) 1 Cal 314 * (Yol 25) 1938 Pat 

12 (12) : 39 Cri L Jour 254 # (’36) 37 Cri L Jour 904 
{904, 905) (DB) (Cal) * (Yol 17) 1930 Pat 499 (500, 
501) : 9 Pat 768 : 31 Cri It Jour 1131 (DB) * (Yol 14) 
1927 Bom 361 (861) : 28 Cri L Jour 467 (DB) * (’08) 

10 Cri L Jour 204 (204, 205) : 2 Sind L R 39 (DB). 

[But see (Yol 23) 1936 Cal 294 (295) : 37 Cri L 

Jour 831 (DB) * (Yol 19) 1932 Cal 397 (398) : 38 Cri 
L Jour 602 (DB) * (Yol 4) 1917 Pat 331 (332) : 18 Cri 
L Jour 639 (DB).] 

[12] The right of being heard in support will include 
the right of reply and the right to refer to certified 
copies of the evidence, (’ll) 12 Cri L Jour 9 (9, 10) : 38 
Cal 307 (DB). (Right of reply.) * (’08) 9 Cri L Jour 55 
(56) : 11 Oudh Cas 860. (Reference to certified copies.) 

6. “May call for the record of the case”— Sub- 
section (2). *— [1] Rejecting an appeal without calling 
for the records is very inconvenient and should not be 
adopted. (’83) 1883 AU W N 145 (145). 

[2] An appeal should not be rejected summarily 
when a point of law is raised or when the judgment if? 
a long and intricate one requiring careful consideration. 
(Vol 5) 1918 Pat 653 (654) : 19 Cri L Jour 209 : 3 Pat 

1 1 Jour 389 (D B) * (’82) 1882 Pun Re No. 3-5 Cr. p. 42 
m (SB). 

[3] The Court should note in the order-sheet the 
points for which it is sending for the record. (Yol 25) 
1938 Pat 12 (12, 13) : 38 Cri L Jour 254. 

7. Judgment and record of reasons [1] A 

Court, when dismissing an appeal summarily under this 
section need not write a judgment in conformity with 
the provisions of S. 367. (Yol 27) 1940 Oudh 869 (371) : 
41 Cri L Jour 711 : 15 Luck 862 (D B) # (Yol 8) 1916 
All 197 (197) : 38 All 393 : 17 Cri L Jour 309 ( F B) * 
(’95) 17 AU 241 (242, 248) (D B) £ (1895) 20 Bom 540 
(541) (D B) * (’93) 21 Cal 92 (96) (D B) *(Vol 13) 1926 
Lah 196 (197) : 27 *"Cri L Jour 23 * (’02) 25 Mad 5S4 
(534) (D B) * (Yol 4) 1917 Nag 203 (204) : 13 Nag L R 
169 : 18 Cri L Jour 993*(’10) 11 Cri L Jour 631 (632): 

13 Oudh Cas 309 * (Yol 12) 1925 Pat 183 (184) : 25 
Cri L Jour 1237 * (Yol 17) 1930 Pat 331 (331) : 31 
Cri L Jour 760 * (’06) 4 Cri L Jour 284 (284) : 1906 
Upp Bur Rul 49 9 (Yol 6) 1919 Low Bur i.54 (156): 19 
Cri L Jour 316. 

[But see (’21) 22 Cri L Jour 321 (321) (Pat).] 

[2] Appellate, Court can dismiss appeals summarily 
without recording any reasons for it. (Vol 18} 1931 All 
555 (556) : 53 All 797 : 33 Cri L Jour 259 * (Yol 16) 
1929 Cal 773 (773) : 31 Cri L Jour 474 £ (1900-02) 1 
Low Bur Rul 270 (271)*, (Vol 13) 1926 Lah 196 (197) : 
27 Cri L L Jour 23. 

[3] It is advisable for the appellate Court to record 
its reasons for summary dismissal so that in an applica- 
tion for revision, the High Court can see that the Court 
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S ■' Voi 3" 1313 a! S 37 iST* : 1” 
;s J An 393 * V,| u- £92? N>. t — 
Jour 1404 * iT:i 13} 1? -•.* 170 

L Jo: ir 701 * (V«:'l2i ;P25 Oudh 
* Jour 4 «3E* CVoI 22 > 193*** Put £*: 

►I* (Voi 2*2 'J XPAi? Pa, 67 »,*.?) : *C 

— [1] The High CjitI amor “* 

rt discretion was used by the 1cm tv 
a ay either remand the appeal to he 
rt or dispose of it. (1936; 07 €rl 1. 
i) i‘Ga;h fHeinnnd the aopeahl (V,y, 
54 >156) : 19 Cri L Jour 315 IkK- 
>0 (600) ; 19 Cr3 L Jour 30 i. i hither 
of it.) * (Voi 3) 191b Pat 597 ;597> : 

: 2 Pat L Jour 695 (D B) (Do.}*2?«fC6) 
587) (D B} (Cal). (Dispose the ease.}^ 
631 (632) ; 13 Oudh Case 309. *Do.) 
flj No appeal lies from the order of 
sing an appeal under this stuticn. 
rss a) \D B) (Mad). 

ION 422— SYNOPSIS. 

rah 

assd* 

piainant-respondent. 

ntsd by the Provincial Govern- 

re oi hearing. 

General, — [1; Where an appeal h \ • 
i23 under this section must be swerved 
aliened th &xeln, before its dual dis- 
ci 423. ^ Voi 22) 1933 P C 89 *92) ; 

: 62 liid App 129 : 62 Cal 983 (PC). 
•A on accused^ father — Serving 
.r that notice could not be served on 
his best efforts. (V2) I8b2 Ail W N 
). 

te Court cannot iie&r and docadr an 
ellanP-s absencse asmpty because ho 
.t the address given by him. \Vo) 

>- 

sarlng ualy on the date fixed for 
of notice — Court not bound to hear 
J3 Nag 20S (206): 23 Cri I* Jour 752. 
n&t acquittal — Notices issued to a" I 
on some of them — Appeal eouid be 
them. (Yot 31) 1944 Cal 264 *235) : 
181 : 46 Cri L Jour 31 (DB). 
accused. flj A notica to the au- 
ipsnSation is ordered to be paid under 
try. {Voi 14) 1927 T^h 357 (357) : 6 
i Jour 41G*(*SS) 18S8 Pun Ke No. 14 
DB). 

le that notice should be given to tha 
njxmsation U ordered to be p4*td to 
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Tl;r E;*h C-'-r*: :c: iui -. ;?• *r. ,; ** i 

the gr-vani c£ ‘s^iv. . ’ \'n\. tr.jra j* 

Ai€^a.'::y <ti dtiorier. «’J r N - p s.’ri A T. : j . 15C 251V 

:'Jt llitd 89 ^ 1^23 Yii i j-1 „ yi 

Cri 7. liiur 7*s3, 

5 r , Notice to cocnplainarit-re'riv^nule ^ th * 
O'urt may in i;,- d.yrfil'w c J.r*c u./.i ^ th.j - 
paamar.t-j^por/u.nc- tVj.l *.!' 2J42 >.u 1 *“» A, : . I. r-i 
(1541) Kur 451: 45 Cri HJsar %. 17, L - ,<* 1 tl n 

i 4 (15- : si Cri L *"ur ifio iT'i.- ^ % > 1 uA 1 U37 
T23 ^124; : -■sfCn X. Jojz 4i'i 8ol 2ii U37 Nag .594 
*b96) * 39 Cri L Jour 73 ; I h B 1939) Nag X37 « 
tVoi 23) 1936 Kang 217 ^243) : 87 Cri L Jour hS 2 : It 
Kang 744 ^ (‘74) 7 Mad 0 C H App sdii (a!fi). 

[2] The Court Bhould give notice to a 2onap'aina/:t of 
tha bearing of an appeal agalust a conviction hi \ 
in wbiea the complainant has been ^v/arued 
saiion. (Voi 30) 19 IH Mad 5f*3 *566 ^ ; 4 4 Oil L .J^yr 
733 & (Voi 23) 1935 Nag 114 ; l£4. lil) ; *i8 Cri h j lur 
76 ; I L B (1336) Nag 147 *5* ,VCL 23) 1033 Ihir.g 1:47 
(248) ; 37 Cri L Jajr 8?2 : 14 IUojr 74 1* Vci 1 » VrZ& 
C^l 10 7i {10^5, 1856) ; 53 Cai >69-. y* 7 Cri h -I -o: SH5 
(DB>» 

[HJ The fail jr if bu give full vrpor tuny y loco: rbry^r: 
li. no ground for * nte rfc retie? In rc\Si.?n "vbtn >v :o -r; 
.'J aeijalttril passed hv ta** ap 1 ! C 'i;: r r 1 pr v> r. 

^Voi 3U) 1943 Mai 5C-5 : - ii Cri 7. 1 ** r 7r8 

[4] Abr-^nc^ of noUoe :-x ixi^ i’itlm'jotr.p.aitunt- 
ra^pondent is no crcur^ ;<g '-n^ vLjw rt ’in- 

justice lias hozix ,.ce, waned th^’eby. t\Vl 29» 1342 Mad 
465 (466) : 43 Cri T Jouc 743 iVol 24 f 1977 N^g 12d 
(124! ; 38 Cri L JuuP 434 ^ (Voi 4> 1917 Nag 122 C5W5) 

: 14 Nag D li 131 : 13 Cri L Jc ar 927. 

4. Oificer appointed by ihe Provincial Govern- 
ment. — £1} 'hhe officer appointed by thf hrovluelui 
Government In Bombay is tby BteirMs Mag;r-trat^. 
(Voi 10} 1928 Bom 74 (74) : 24 Cri I. Jour 7€3 * DBb 
[2] In Bengal the o*d!oer splinted by tlw 
Government U tlu* Dlstilet M agin ^ rate v. fc*r: the 

order of & ,4^^Ions Judga In ,ippeah In wbieh ca-; j sb«» 
Sessions Judge u ?*uoh ofil.-er. *'03 * 7 Cal W N SO 01 jt 
(DB). 

i.3] I-i the Punjab A i,t th, f i Lnslret Xxxt^m 

(Voi 115 2 924 L*h 675 i675) ; 25 Cri L> Jour 2J9. 

£4] In Madras tbs cfilrvr l s tho OiKrh.t Ma.gistre.ts 
in tusart other than sec^Ioni cast*s uad tho Pab>io Pror- 
secutor in the ease of the High Court nud In s&sicua 
cases. (Voi 3) 1921 Mad 281 (282) : 22 Cri X. Jour 583 
* (Voi 12) 1925 Mad 375 (376) : 25 Cri L Jbiur 

[5] Where the Dhrdct Magistrate is ihe officer wbc* 
is to receive the notice and the appeal Is died hi hi a 
Court and heard by himself, no coti^« to him is 



:r:r', ?- 

c: c 

r ; u; 

/ . . ecr- 1 r ^ i: 7 ‘t> i *b:s. i p’la- r ! 

.■l/ry 

~*r lh«z *a 

.-7 £t- ’ ;r“l *.7 


> L ' ^ - ’M.) I: tv » 1 ’ i tr li. i' tuT V Ir» / !„ !■ 

. - iino 

Llrjt 

f H* 711 Z 

n t.du 

L - ci* .^ 1 ' ; 


y„ fr 7 ' * 1 r ■ 

, 4 ' 

17 1 

rc ;c;-€ /at f;:: 'it:g ar/i ait*, : a-. 

: L f r 

f j j -*/*■>,* - ''j ^ 

-C 

li. J /i > 2,1 

to It- rct.v.d t> a Oaricf c-i-uj^Mrir. jit*:: 

■ uL/Cj 

- 4 , - ’ - \ , - ‘ ^ 

\;, t , /a:e 

r ■: ert 

ci 1 1 1 i for trh.J. cr V 2 ) alb.* tL. : 

■ cri; 3 , 

7 „ 7 J t L 7 * 

. L:Z‘ , ..V 5 1 

. ’ li r j r 

v. uucut ^icM’iLg tit- £r: »:r.c, xC-/ , 1-0 tL- no;;. 

r/^cr, 

’ * , *»■>» * i> . r ' , , 

1 1 w<* 

5 iib r 

L'Ju «<*- * 

vriihc? 'vithoui aitvr tL> 

t.SIut . 

th ■ r/t:*- 1 ? l- 

♦ - i 1 ’u f*<y t; 

•? "• 1 a 1 * *■ * 

the yt 

evi -torts ox ACiiLiJ 1 C v.i‘ 1 •? ret e 

; <ii tr 


,r.J :.'m: cr,y c-Lcr o.-.-lt:'. ftiun" cr revevas 


:v .-i- 


6 Noth; eg b;c;o contained shall ar/bor/ 
t ?;:Jc?s it a o; bleu that such verdict is r?j 
i\.suji ^rstanJin^ <./. tbs pa’t of ±« fury v 
' 1? — 0~ ,> -a 1 ,:;' j|V7» — h3. 280* IlSi, 27 Put:* *>. I'***: 

^ e v the Crminal Procure Amen mifr.t 
1 jT-lJ.l.Hr., [hj As t ?. the powers of ar; Ay^ikic Coen vr Tl-vh C r tur: 
At r thp 1\ V. Ivar^lit: Act. lAi** *.U. p> Art 7 r VII] o 


;:a; or 

cruet that r.. 

■ r» 

ce "ist or 


CfA:* 


Cowir: 

to ?/ier cr rcvii 

jI'SS 

the vtiO 

iiu' 

t d a 

.orr-rr: 


t to 3 H'.bdh^t-:: 

ten 

ly lie- .!■•. 

:d, 

:i; tr 

:ic l:\Vt 

:*f bi- 

Ly L,u 





: — tf-.. 

41 1.', li' 






Act -19* M26 

'XAVl. i‘I 194‘;s 

H. 3 

i-c "Swi: 

311 

lit, ' 


n TCcTtci l! adolescent. o2en5t.‘:'i .$ 
f 19S*\ h. P r2?. 


on 422 

{ \\\ 10? 39*2S Bor;. 71 i74i : 24 Cr.* h /.-r 760 
S*.V?| II) 1924 Lab 675 .<37*5 : 13 Cr’ L .b\r 203 
a %j 1S2I Mad 2$I <2# *; : 22 Cn L Jon ">5 A. 

UtetTitt Magistral.: I? efr'oe-r t- rcco'-e rietlue — 
ii filed Left; re* him fTt transferred ro }.:Im rtUt> c - 
—Latter mast terve not it: & on tbs former. 12, 


of acrjnittftl on d,.:c 

.rcun.euin ttniio: be -astnietd. 


passed ■without 
i V o- *26; 1941 Mud 8U2 


SEC TICK 423- SYNOPSIS. 


1, Scope. 

2. “Shall then send :or the record." 


M* d 375 (&:€) ; 23 Cri L Jcut 13*3, 

No notice to Crown — - Ac^ulttai Fiit-pAisi by 
a — Complainant Ounnet u$Jk for mtorftEenc-c -ziiL 
ppeilate oxdsr in r&tldon, (To! 30* 1943 2!u! 56u 
5 67} : 44 Cri L Jeer 704. 

i An order cf acquittal passed without Butter ta 
'town can he challenged in or. &yr:M an err S. 417. 
29* 1942 Mad 350 ^3S) t 43 Cri L dear 70S. 

Time and place o: hearing — [1^ Appeal direct' - 
be ne&rd “m January" — No date fixed— Appeal 
t op and dismissed on a particular day without 
e to appellant — field* dismissal was improper. 
IM AilWy 46 (40). ’ 


: A nortec- tc an appellant's pleader that his appeal 
1 be heard next day wherever the Court happened 
encamped is no: sufficient. (Vol 7) 1920 Bern 318 
21 Cri X. Jour 373 <DB). 

Au appeal posted for hearing at one place cannot 
ard and dismissed at another place, without giving 
? to the appellant or his pleader of the chanoe of 
{*91} 1S91 Tun Be No. 7 Cr. p. 10 (17) * (U5) 2 
'four €0 (08 f 1 1803 Pun Be No. 11 Cr. 

An appeal posted for hearing on a particular date 
>t be heard on a date previous to tbit fixed, 4’ *82* 
it 473 (47d) (DB}« 

Criminal Appeal fixed for hearing — Counsel 1 
ting at 10 A; Mu was informed that appeal was 
&4 of on merits at 7*3C A. M. HeJd, appeal to 
-hewed by ahotfker Magistrate. f*37) 1937 Mad 
8«,8SV „,‘ 

by ..sosne a^onasd fixed for hearing 

rv#' ' A »nt*r T * * V<* “ I ‘ja^ 4 „ 


othtear anonsed oh 'date of : 

I on &dvjmte to argue but , - 
Ctat» : 8#jcum& Cbrder ' ' 



3. “Alter perusing the record." 

4. Refusal to entertain appeal on ground that 

conviction ought to have been under non- 
appealable section. 

5. Appeal admitted — Objection as to Its admis- 

sibility 

€. Appeal cannot be admitted merely tor reviewing 
sentence. 

7. Withdrawal of appeal 

3. Parties must be given an opportunity ci being 
heard. 

5. Connected appeals — Hearing of. 

10. Appointment of assessors in appeal. 

11. New plea, 

12. Appreciation of evidence by the appellate Court* 

13. Appeal from acquittal — Clause (a). 

14. Appeal from acquittal — Order for further 

enquiry. 

15. Appeal against acquittal — Power to order 

re-trial. 

15. Re-trial of appeals. 

17. “Find him guilty and pass sentence/ 4 

18. Appeal irom conviction — General. 

19. “Reverse the finding and sentence. 11 

20. “Acquit or discharge the accused/ 1 

21. ‘‘Order him to be re-tried/* 

22. “By a Court of competent jurisdiction/* 

23. Discharge and re-trial — If both can be ordered, 

24. Effect of re-trial pn offences of which accused 

bad been acquitted in tml Court. 

25. Grdering re-triai for enhancmer sentence. 
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Section 423 ( contd ./ 

26. Remand for passing sentence or for writing 

proper judgment, 

27. Effect of order for re-trial in appeal. 

28. "Or committed for trial.” 

29 “Alter the finding." 

30. Reduction of sentence. 

31. “Alter the nature of the sentence, but, 

not so as to enhance the same." 

32. “Appeal from any other order" — Clause fc), 

33. Subsequent events— Power to take notice of. 

34. Power to direct sentences to run concurrently. 

35. Appellate Court cannot canvass previous con- 

victions. 

36. Appellate Court, when to report to the High 

Court. 

37. “Any amendment or any consequential or 

incidental order" — Clause (d). 

38. Verdict of jury— Sub-section (2). 

1. Scope. — [1] By a combination of Ss. 428 and 
439, the High Court, in appeal, can convict the accused 
of an offence of which he had been acquitted and also 
enhance the sentence. (Yol 28) 1941 Lah 466 (468, 
470) : I L B (1942) Lah 129 : 43 Cri L Jour 235 (F B) 
& (Yol 22) 1935 P C 35 (36) : 36 Cri L Jour 482 : 57 
All 156 : 62 Ind App 36 (P C). 

[2] Where an appeal is before the High Court, the 
accused may be warned that, at the hearing of the 
petition, he may be called on to show cause why the 
sentence should not be enhanced. But the revisional 
powers cannot be exercised until the peremptory provi- 
sions of Ss. 422 and 423 have been complied with. 
(Yol 22) 1935 P C 89 (92) : 36 Cri L Jour 838 ; 62 Ind 
App 129 : 62 Cal 983 (P C). 

[3] The powers of the Court under this section are 
subject to other provisions limiting the right of inter- 
ference to the extent specified by such provisions. (*07) 
6 Cri L Jour 129 (130) ; 1907 Pun Re No. 18 Or. p. 58. 
(Reformatory Schools Act, S. 16 — No interference.) * 
(*93-1900) 1893-1900 Low Bur Rul 441 (442) (Do.) * 
(*12) 13 Cri L Jour 44 (44) : 5 Sind L R 173 (Do.) * 
(*97) 20 Ail 158 (159) (D B). (Do,)* (’0!) 28 Cal 423 
(424) (D B). (Do.)* (Vol 18) 1931 Nag 179 (179) : 27 
Nag L R 242 : 32 Cri L Jour 1268, (Do.) * (*01) 1 Low 
Bur Rul 68 (68). {Can interfere when order is against 
rules framed by Local Government under Reformatory 
Schools Act.) * (’99) 21 All 391 (401, 404) (F B). (Be- 

' formatory Schools Act — Court can interfere where 
the order is without jurisdiction.) * (’84) 1884 Pun Re 
' No. 40 Cr, p. 77 (84, 87) (DB). (Section 28 of the Canton- 
ments Act.) * (Vol 19) 1932 Lah 486 (437) : 13 Lah 
585 : 33 Cri L Jour 833. (Sections 48 and 49, Frontier 
, Crimes Regulation, apply only to orders passed by 
special tribunal — They do not affect High Courts's 
’ powers.) * (Yol 19) 1932 Sind 175 (177) : 26 Sind L R 
295 : 34 Cri L Jour 11. (Borstal Schools Act.) * (Vol 28) 
1936 Cal 529 (532) : 37 Cri L Jour 1092 : 1 L B (1937) 

; 1 Cal 169 (DB). (Appeals from convictions under 
"Bengal Suppression of Terrorists Outrages Supple- 
mentary Act — High Court retains its ordinary powers 
, /'its provided in Ch* 31, Criminal P. C,, in dealing with 
appeals.) 

2. “Shall then send for the record."— [1] 
V Where the appeal is not dismissed summarily under 
i} t S. 421, the appellate Court is bound to send for the 
*? record if such record is not already in Court. (Vol 22) 
^1935 P C 89 (92) : 36 Cri L Jour 838: 62 Ind App 129: 
flriCal 983 (PC). 

k ' r 2] Entire record lost — Court set aside conviction 

g ordered fresh trial. (Vol 30) 1943 Mad 391 (392) : 
3ri L Jour 611. 


[3] In the absc-ne3 o: &:;y ajpe 
victed, ihs cocvitrion canni-t i/. 
merely cn the grouse: *ha: cl 

were lost at the time of :br I 
(Vo? 2) u*i5 : * 

Jour 497. 

3. “After perusing the record, 
o: the appellate Court to eo 
pope n the appeal the* merit: 
553 5 5 4 555' : 5 IS , v L R l'- * * 
("49‘ : 3\> Cri L Jour 17, 

11 Lah.242;3I Cri L - T oor 979 * \ 


maier^ 1 reccr:- 
: Co or tit judgment. 
Mai 49?: 14 Cri L 


" — ]1] h D rue duty 
i the record urrd di?- 
. J Cr; L Jour 
: .! Ifj 1*<29 Lah 
19./.* i.aU tVj 
c. cl 39o4 l\F L 2 l 


<21/ : 85 Cri L Jour 9C*i * (Veil'd; a. 1 . 175 5275* : 
24 Cri L Jour 6C2 * (Yoi 13 i 1926 Beni 548 iC4o* : 5’> 
Bom 673: 27 Cri L Jour 1167 (D Bi * (Vol 11‘ JOk'-i 
Cal 95 (95/ : 50 Ca! 972 : 25 Cri L Jour 1150 \l) B : * 
{Vol 32- 134" Oudh 52 : 46 Cri L Jour 8^4. (Whe- 

ther appellant appears cr nor.) * iVc: 6,- 1912 Pat 54 
(56 ; : 2u Cri L Jcur 271. (D o, r * iVciili; 1927 Pit 176 
UTQj : G Pat 16 : 2* Cr: L Jour 351 (D Jiu (Do.* 

[See ‘.Yol 28 « 1942 Mad £04 (695 j: 42 Cri L Jour 
551. (IVIiere a criminal appeal is presented and the 
advocate for the appellant request- ;‘or time to obtain 
the necessary records, it should not be disposed of on 
the same day of presentation,)] 

[2] The whole record and not the mere judgment 
must be perused. (’33) 11 Cri L Jour 1S2 (183 (DB; 
(Cal). 

[8] Documents not forming part ci the record of the 
proceedings of the lower Court cannot be considered in 
appeal. (*1(J) 11 Cri L Jcur 221 (221; \Mad) * CIO) 11 
Cri L Jcur 4 34 (*34j iMadj. 

[4j Magistrate first passed a non-appealable sentence 
and then illegally corrected it into an appealable sentence 
— Held that appeal against the latter could not be 
dismissed on the ground that the original sentence was 
non-appealable. (’ll) 12 Cri Iri Jour 431 (431) (D B) 
(Bom) * (’ll) 12 Cri L Jonr 402 (402, 403} : 35 Bom 
418 (DB). 

4. Refusal to entertain appeal on ground that 
conviction ought to have been under non-appeai- 
able section, — [1] Where a conviction is given under 
an appealable section, the appeal cannot be refused to be 
entertained because the conviction, in the appellate 
Court’s opinion, ought to have been under a non-appeal- 
able section. (’88) 1888 Rat 363 (364). 

5. Appeal admitted— Objection as to its admissi- 
bility [1] Appeal admitted— Objection that there was 

no sufficient cause under S. 5 of the Limitation Act for 
excusing the delay in filing the appeal is maintainable. 
(Vol 1) 1914 Bom 111 (111): 38 Bom 613 (D B). ^ 

[2] Objection that no appeal lies against the particular 
sentence is maintainable though the appeal is admitted. 
(13) 14 Cri L Jour 254 (254) : 40 Cal 631 (D B). 

6. Appeal cannot be admitted merely for re- 
viewing sentence.— [1] Appeal admitted — Appellant 
not heard on the merits of the whole case — Re-bearing 
of the appeal should be ordered* (Vol 26) 1939 Lah 295 
(296) : ILB (1939) Lah 148 : 40 Cri L Jour 760 (DB) * 
(Vol 18) 1931 Bat 351 (351) : 32 Cri L Jour 1017 * 
(Vol 1) 1914 Cal 276 (277) : 41 Cal 406 : 14 Cri L Jour 
485 (DB) * (Vol 12) 1925 Bat 453 (455) : 4 Pat 254 : 26 
Cri L Jour 862 (DB) * (Vol 20) 1933 Cal 124 (125) : 60 
Cal 571 : 34 Cri L Jour 633 (DB). 

I See also (Vol 29) 1942 Bat 46(47) : 43 Cri L Jour 27. 
(Appeal cannot be admitted only on a limited ground of 
sentence only.)] 

7. Withdrawal of appeal. — [1] A petition of 
appeal presented for admission may be withdrawn by 
the appellant. (’79) 5 Cal L Bep 372 (373) (DB). 

[2] A party can withdraw his appeal at any time be- 
fore judgment. 004) 1 Cri L Jour 751 (752, 753) : 17 
C B L R 97 (DB). 
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l"See however < # *9G)(3 GaiLJttep 427(428/ (DB), (’Whe- 
ther appeal can be withdrawn after perusal oi evidence 
by Court is doubtful,)] 

[Bat see (Yoi 29) 1942 Lab 290 i,29S) : I L S (1942) 
Lah 241 : 44 Cri L .Tour 14 (FB), (No withdrawal after 
admission of appeal.')] 

8. Parties must be given an opportunity of 
being heard. — [1] An appeal cannot ba dismissed sum- 
marily under this section. {'99) 1 Bom L R 225 (225) »£• 
('01) 2 Weir 474 (475) (DB). 

[See also (Yol 28) 1941 Mad S02 (80S). (Appeal by 
accused— Appellant’s advocate refused adjournment and 
appeal closed and disposed of on same day and accused 
acquitted — Order set aside in revision.)] 

[2] The appellate Court must give the appellant or 
his pleader an opportunity of being heard. (*70) 1870 
Pun Be No. 31 Or, p. 48 (49) (SB). (Time so fixed for 
appearance that it was physically impossible for the 
appellant to be present.) •$'(’ 97) 1897 Rat 914 (914) (DB). 
(Appeal disposed of in chambers without being aware of 
the fact that accused was represented by pleader — Judg- 
ment was set aside,) © (Yol 6) 1919 Pat 54 (56) : 20 Cri L 
Jour 271. (When appeal is adjourned, notice of it should 
be given to appellant.) (Yol 11) 1924 Rang 294 (295) : 
25 Cri L Jour 933. (Appellant’s advocate not given 
notice of date fixed for hearing appeal.) * (’98) 1898 Rat 
978 (978) (D B). (Dismissal on ground that matter is 
trifling is wrong.) 

[See also (Yol 31) 1944 P C 93 (95, 96):46 Cri L Jour 
105 (P C).] 

[See however (Yol 10) 1923 Pat 297 (298) : 26 Cri L 
3 our 419. (Appeal transferred — Appellant not aware of 
transfer — Transferee Court disposing of appeal on merits 
does not commit any mistake.)] 

[3] Opportunity given but the appellant or his pleader 
absent or not prepared to argue — Court is competent to 
dispose of the appeal on the merits after perusing the 
record. (’91) 13 All 171 (187) (F B). (Overruled on an- 
other point in {Yoi 15) 1928 All 84 : 50 All 543 ; 29 
Cri L Jour 334 (FB),)* (Yol 22) 1935 Pat 515 (518) : 36 
Cri L Jour 1354 ; 15 Pat 69 (DB). 

[4] Where a pleader appears for the appellant but 
files no vakalatnamct, the refusal of Court to grant time 
for production of the vakalatnama , though not proper, 
is not wrong. (Yol 7) 1920 Cal 175 (175) : 21 Cri L Jour 
413 (DB). 

[5] If the appellant is in jail and is unrepresented by 
a pleader, he is entitled to appear and be heard in per- 
son. (Yol 15) 1928 All 84 (86) : 50 All 543 ; 29 Cri L 
Jour 334 (FB). (Overruling 13 All 171 (FB) and dissent- 
ing from (Yol 14) 1927 Oudh 312 : 28 Cri L Jour 
879. )* (’83)2 Weir 473,(473). (Court can direct him to be 
brought before it.) 

[But see (Yol 14) 1927 Oudh 312 (813):2S Cri L Jour 
679 (DB).] 

[6] A mukhte&r is a pleader, and if he represents the 
appellant, he most be heard. (’81) 6 Bom 14(15) (DB). 

[7] A complainant or a private prosecutor cannot 
claim, as of right, to be heard in appeal, (Vol 29) 1942 
Sind 5 (6) : 1 L R (1941) Kar 451 : 48 Cri L Jour 345 * 
(Yol 19) 1932 Cal 61 (61, 62) ; 33 Cri L Jour 305 (D B). 
(No right to be heard but can be heard.) 4* (Vol 27) 1940 
Bom 14 (15) : 41 Cri L Jour 245 (D B). (Court may 
6lIbw.)*(VoL 24} 1937 Nag 394 (396) : 39 Cri L Jour 75 ; 
I L R (1938) Nag 157. 

[8] The parties to" be heard must be heard in each 
other’s presence. (Yoi 19) 1932 Cal 856 (857, 858) : 33 
-Cri I* Jour 775. 

: [9] , If the respondent is heard, the appellant has a 
; tght of reply. (Yol 19) 1932 Cal 856 (857) : 33 Cri L 
r Jomt.7T5 ife (Yol 3) 1916 Lah 74 (74, 75) : 1917 Bun Re 
Ct ; 18 Cri L Jour.8 (DB), 


[But see (Yol 12} 1925 Oudb 65 5.66) : 25 Cri L hm 
1169, (It is a privilege not ordinarily refused,) )*{Vo! m 
1925 Oudh -50(50) : 25 Cri L Jour 1173. (Do.)] 4 

9. Connected appeals — Hearing of. — [n a* 
appellate Court should not hear two anneals tovethpr 
{Yol 15) 1928 Cal 230 (230, 231) : 29 Cri L Jour s5 
(D B)» 

[2] It is irregular for the Couri, while dealing with 
connected criminal appeals, to make cross-references to 
the evidence and judgments in the several cases. (Yol 31 
1916 Cal 912 (913); 17 Cri L Jour 439 (D B) * (Y 0 ] 3 
1918 Mad 1021 (1022) : 16 Cri L Jour 542. 

[8] Two parties charged for their attacks against 
each other in the same occurrence. High Court, though 
trying the two charges separately, gave single judgment 
— Held that the irregularity, in the absence of prejudice, 
would not affect the validity of the convictions. (Y0I14I 
1927 P C 26 (26, 27) : 8 Lah 193 : 28 Cri L Jour 254 

(P 0). 

[4] Sessions Court reversed the finding of the lower 
Court on a question of fact, without discussing the evi- 
dence in the case but referring to his finding in the 
appeal in a counter-ease— Held that the procedure raised 
difficulties when the case came before the High Court 
in revision for want of material for High Court and 
hence the case should be remanded. (Yol 22) 1935 Pat 
494 (494) : 36 Cri L Jour 1349 (D B). 

10. Appointment of assessors in appeal [1] 

The appointment of assessors in appeal is not authoriz- 
ed by law. (’68) 1868 Pun Re No, 17 Cr, p. 42 (42) 
(D B). 

11. New plea — [1] The appellate Court 3hould 
examine the plea of self-defence, though raised for 
the first time in appeal if the facts on the record justify 
such plea. (Yol 12) 1925 All 664 (668) : 26 Cri L Jour 
997 (D B)*(Vol 13) 1926 Nag 202 (202): 26 Cri L Jour 
1552*(Vol i9) 1932 Lah 606 (607) : 34 Cri L Jour 462 
(D B) * (Yoi 21) 1934 Oudh 251 (254) : 85 Cri L Jon: 
943 (D B). 

[2] A question of law may be raised for the fir3t 
time in appeal. (’03) 7 Cal W N 883 (888) (D B). (Limi- 
tation.) * (Yol 26) 1939 Bom 457 (459) : 41 Cri L Jour 
176 : I L R (1939) Bom 648 (DB), (Plea of illegality of 
trial — Sessions Judge omitted to explain law to jury.) * 
(Yol 18) 1931 Oudh 113 (113) : 32 Cri L Jour 91 : 6 
Luck 386 (DB). (Plea of illegality.) # (’02) 26 Mad 125 
(126, 127) (D B). (Plea of illegality due to misjoinder 0$ 
charges.) * (Vol 16) 1929 Cal 92 (93) : 30 Cri L Jour 
484 (D B). (Plea that Court was wrongly constituted ; 
and hence trial illegal.) 

[But see (Vol 17) 1930 Cai 291 (291, 294) 1 67 Oil 
1062 (D B). (Not entertained as there was no prejudice,)] 

[3] The admissibility of evidence cannot be questioned 
for the first time in appeal. (Yol 23) 1936 Cal 101 (103): 
37 Cri L Jour 445 (D B)*(Vol 20) 1933 Cal 190 (192); 
34 Cri L Jour 430 (D B). 

[4] An objection that the trial ought to have been 
with the aid of assessors and not by jury will not )» 
entertained for the first time in appeal. (’30) 1930 Mad 
W N 776 (776) 

[5] An alternative case cannot be raised by the pro* 
secution for the first time in appeal from an acquittal 
(Yol 30) 1943 Sind ISO (131) : I L R (1943) Kar 3 : 44 
Cri L Jour 607 (DB). 

12. Appreciation of evidence by the appellate 
Court. — [1] The appellate Pourt must form its own dOtf* 
elusions on the evidence. (Vol 25) 1938 Rang 45 (47) ; 
39 Cri L Jour 248 (D B)*(Vol 32) 1945 Nag 116 (116) « 
I L R (1945) Nag 441 : 46 Cri L Jour 595 * (Yri*® 
1938 Pat 100 (102) : 11 Pat 807 : 34 Cri L Jour 4SI 
(DB). (Admission of counsel.) * (’13) 14 Cri L Jour 43f* 
(420) : 40 Cal 376 (D B). (Counsel Aid, not refer/to’sf* 




Section 423 (canid.) [11] An order for re-trial can be passed e\ 

7 (7 8) : 38 Cri L Jour 295 fDB) * (Vol 23) 1936 Pat quent to the order setting aside the conviction 

350 ,'353} : 15 Pat 108 : 37 Cri L Jour 877 (DB). tence. ('81) 3 Mad 48 (51) (DB). 

[8] Where the lower Court, thinking whole trial [12] Appeal against acquittal — Court set 

illegal because of wrong joinder of charges, acquits acquittal but declined to order re-trial— Prosee 

the accused, the order of acquittal should be set aside. has power to prosecute the accused forthesam 

(Vol 24} 1937 Bom 152 (152) : 38 Cir Tj Jour 571 (DB). (Yol 24) 1937 Bom 152 (152) : 88 Cri L Jour i 

[9] In deciding upon acquittals, the High Court should 16. Re-trial of appeals. — [1] The word* 

confine Itself to the particular acquittal complained of includes re-trial of an appeal. (’70) 1870 Pun 1 

by the Government. (Yol 25) 1938 Sing 108 (113) : 39 Cr, p. 48 (49) (DB) « (’89) 13 Bom 506 (511 

Cri L Jour 630 : I L R (1989) Ear 41 (DB) * (’94) 19 (Yol 1) 1914 Mad 50 (51) : 15 Cri L Jour 4 

Bom 51 (68) (DB). ' ( Queers — Can do so under S. 439 read with c 

[139 Accused charged with a major offence but con- and (d) of S. 423.) 
victed of a minor offence, should be held to be acquitted [ See also (Vol 24) 1937 Nag 394 (395) : 39 C 

of the major ofience. (Yol 15) 1928 P C 254 (257) : 50 75 : I L R (1988) Nag 157.] 

All 722 : 55 Ind App 390 : 29 Cri L Jour 828 (PC) « [But see (Yol 23) 1936 Rang 369 (370) 

(Yol 25) 1938 Mad 723 (723) : 39 Cri L Jour 871. L Jour 1008.] 

(Accused can ask High Court to consider evidence and 17. “Find him guilty and pass sentenc 

it can acquit him of minor offence also.) The appellate Court may find the accused gui 

14. Appeal from acquittal — Order for further offences of which the trial Court could have fc 

inquiry. — [1] Further inquiry may be directed in quilfcy and not merely of offences of which the 

appeals from only acquittals. (1900) 27 Cal 126 (129) was accused in lower Court, provided the aecus 

(DB) S& (Yol 8) 1921 All 158 (158) : 23 Cri L Jour 402. prejudiced by such course. (Yol 15) 1928Bom 1 

(Appeal from conviction — No further linquiry but further 52 Bom 385 : 29 Cri L Jour 408 (DB). (Ev 

evidence may be taken.) ® (Vol 24) 1937 All 805 (813) : trial was with the aid of assessors.) Vol 12) 1 

38 Cri L Jour 561 : I L R (1937) All 517 (FB). (No 105 (107) : 19 Sind L R 183 : 25 Cri L Jour U 

power of remand under S. 476B.) [2] Trial not legal — Accused cannot be com 

[2] Additional evidence may be taken under Sec- the appellate Court — Re-trial may be ordered 
tion 428. (Yol 24) 1937 Nag 285 (286) ; 38 Cri L Jour 1916 Mad 110 (113, 115) : 39 Mad 527 : 16 Cr 

1058 : I L R (1937) Nag 541. 593 (FB) * (Yol 24) 1937 Bom 152 (152) : 38 C 

15. Appeal against acquittal — Power to order 571 (DB). 
re-trial. — [1] The power to order a re-trial is discre- [3] The High Court, setting aside acquittal 
tionary. (Yol 24) 1937 Bom 152 (152) : 38 Cri L Jour a severer sentence than that awarded by the tri 
571 (DB) ® (Yol 19) 1932 All 191 (192) : 54 All 413 : though it must be within the powers of th 
33 Cri L Jour 885. Magistrate. (Vol 22) 1935 Nag 189 (140, 141) 

[2] A retrial should be ordered only where the trial L R 312 : 36 Cri L Jour 867. 

is incurably defective. (’93) 6 C P L E Cr 15 (16). [4] In an appeal against an acquittal the s 

[3] Where the lower Court had acquitted the accused Court will not ordinarily pass a capital i 

under a misconception of the law and did not examine (Yol 17) 1930 Bah 409 (414) : 32 Cri L Jour 53 

defence witnesses re- trial was ordered. (’33) 1933 Mad 18. Appeal from conviction — Genera 

WN 242 (243) (DB). The appellate Court cannot simply remand i 

[4] Evidence disclosed other offence — Re- trial ordered. directing that the lower Court should examin 

(’74) 7 N W P H C R 196 (199). witnesses afresh and re-snbmit the record to tl 

[5] Evidence found on record not placed there by late Court for decision of the appeal. (Yol 12) 3 

prosecution in a proper manner — Re-trial ordered. 172 (172) : 26 Cri L Jour 313 (DB). 

(Yol 29) 1942 Sind 33 (36) ; I L R (1941) Ear 532 : 43 [See also (Yol 23) 1936 Pat 438 (439) : 37 Cr 
Cri L Jour 458 (DB). 906.] 

[6] Re-trial should not be ordered where the case is [2] Clause (b) does not imply that, unless 

not of sufficient consequence. (*71-74) 7 Mad H C R Cr panied by a sentence, a conviction is not 
339 (341) (DB). appeal. (Vol 22) 1935 Mad 157 (157) : 58 Mad 

[See [Yol 19) 1932 All 188 (190) : 54 All 416 : 34 Cri L Jour 589 (DB). 

Cri L Jour 18. (Re- trial can be ordered where case is of 19. “Reverse the finding and senter 

public importance.)] [1] A mere reversal of the conviction amounts 

[7] No evidence on the record sufficient for conviction acquittal. (’33) 1933 Mad W N 224 (224). 

— Re-trial should not be ordered. (Yol 11) 1924 Cal 975 [2] Reversal accompanied by order of retrial 

(976) : 51 Cal 924 : 26 Cri L Jour 15 (DB) * (Yol 12) mitment does not amount to an acquittal wit 

1925 Lab 85 (85, 86) : 26 Cri L Jour 320 : 5 Bah 404 meaning of S. 403. (’85) 36 Cri L Jour 133: 

DB).' # (All) # (Yol S3) 1946 Mad 496 (496). 

[8] No action taken against accused for a long time 20. “Acquit or discharge the accused/’- 

liter offence and ordering of re- trial would result in and B convicted by trial Court — B appeals and is a 

iceused labouring under great difficulties in conduct of on the merits — Grounds of acquittal of B comm 

ttis case — Re-trial not to be ordered, (Vol 3) 1916 Mad also — High Court can, as a Court of revision, s 

L10 (113, 115) : 39 Mad. 527 : 16 Cri L Jour 593 (FB). the conviction of A also. (Vol 5) 1918 Mad 918 

[9] Full inquiry into facts already made and no fur- 40 Mad 591 : 18 Cri L Jour 454. (Where then 

their evidence likely to be forthcoming — No re- trial, order of A's acquittal, his acquittal does not fo3 

(m 4)4917 Upp Bur 7 (7) : 3 Upp Bur Bui 19 : 18 Cr. acquittal.) * (Vol 31) 1944 Pat 232 (233, 234) : 

108: 45 Cri L Jour 725 (DB)# (Vol 21) 1934 ] 

llOp Subsequent discovery of evidence is no ground (848): 35 Cri L Jour 1046 (D B)*(Vol 33) 1946 

' 03W W 1&02-19O3 Upp Bur Bui 9 (12) * (458, 459) (D B) * (Yol 18) 1931 Cal 618 (619): 

Cn L Jot* 234(236) (DB) (Low Bqr). 902 : 32 Cri L Jour 1003 (D B). (Even without 

^0) 1923 Rang 65 (65) : 24 Cr. notice on prosecution.) * (Vol 3) 1916 Lah 380 (384 
» ordered as there was no reason L Jour 97 (D B) * (YoL21) 1934 - Oudh 151 ( 

^itRcprning.)] Lpek 546j3$ Cri I* Jour 915 ,0B)*(Yol 7), 1920 
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(481, 482): 21 Cri L Jour 705: 5 Pat L Jour 430 ©(’10) 
11 Cri L Jour 99 (105) (D B) (Lah). 

[2] A acquitted and B convicted by trial Court — B 
appealed — Appellate Court cannot interfere so as to affect 
the acquittal of A. ('ll) 12 Cri L Jour 575 (576) (Ail). 

21. “Order him to be re-tried.’' — [1] A re-trial 
is a matter of judicial discretion of the Court. (’03) 8 
Cri L Jour 121 (125) (D B) (Cal). 

[2] An order for re-trial would be proper where the 
trial in the lower Court has been illegal irregular or 
otherwise defective. (Yol 28) 1941 Cal 707 (713): I L R 
(1941) 2 Cal 319 : 43 Cri L Jour 389 (D B). (Where on 
an appeal from a conviction at a trial by jury, the High 
Court holds that there has been misjoinder of charges 
and as such there has not been a legal trial, it is not 
entitled to order that there shall not be a fresh trial 
unless it is prepared to quash the commitment under 
S. 215, Cr. P. C.) * (Vol 26) 1939 Sind 209 (216, 217) : 
41 Cri L Jour 28 : I L R (1940) Ear 249 (DB) © (Vol 
24) 1937 Pesh 71 (72) : 38 Cri L Jour 741 (D B) © (Yol 
28) 1986 All 758 (759) : 38 Cri L Jour 71 © (’ll) 12 
Cri L Jour ^ 585 (590) : 36 Mad 457 (S B). (Power to 
direct re-trial is not confined to cases where trial was 
held by Court having no jurisdiction.) 

[See (Vol 10) 1923 Mad 32 (34) : 46 Mad 117 ; 23 
Cri L Jour 748 (D B). (Trial de novo — Witnesses not 
examined de novo — Depositions at previous trial filed — 
Procedure held illegal and re- trial ordered.)] 

[3] In all serious eases where the first trial, owing to 
a defect of jurisdiction or other similar cause, is render- 
ed abortive, a new trial should be ordered. (’08) 8 Cri I; 
Jour 121 (124, 126) (D B) (Cal). 

[4] Sentence was a small one, the offence not being a 
serious one, and the accused had sufficiently suffered in 
pocket — Defect in trial — No retrial ordered. (Yol 12) 
1925 All 301 (303): 26 Cri L Jour 734 © (Yol 21) 1934 
Lah 648 (648) : 36, Cri L Jour 468. (Technical offence.) 

[5] Evidence unsatisfactory and not supporting convic- 
tion— No retrial ordered. (Yol 30) 1948 Cal 521 (525) : 
1 L B (1943) 1 Cal 548 : 45 Cri L Jour 99 (D B) © (Vol 
13) 1926 Nag 53 (54, 55) : 26 Cri L Jour 1090 © (Yol 3) 
1916 Mad 1108 (1108) : 17 Cri L Jour 193 © (Yol 19) 
1932 Oudh 23 (25) : 33 Ori L Jour 167 : 7 Luok 890 © 
(Vol 25)1938 Cal 51 (59) : I L R (1938) 1 Cal 290 : 39 
Cri L Jour 161 (D B) © ('90) 14 Bom 115 (147) (S B). 

[6] No probability of a conviction even if a re-trial is 
ordered — Retrial should not be ordered. »(Vol 24) 1987 
Bom 152 (152) : 38 Cri L Jour 571 (D B). (Case of ap- 
peal against acquittal.) © (Yol 13) 1926 Mad 638 (641): 
50 Mad 274 : 27 Cri L Jour 394 © (Yol 14) 1927 Mad 
442 (443) : 28 Cri L Jour 295. 

[7] Retrial may not be ordered where the accused 
has already been subjected to prosecution for a long 
time. (Yol 27) 1940 All 19 (21) : 41 Cri L Jour 281 © 
(Yol 25) 1938 Cal 51 (59) ; 39 Cri L Jour 161 : 1 LR 
(1938) 1 Cal 290 (D B)©(Vol 21) 1934 Bom 303 (305):35 
Cri L Jour 1477 (D B ). ((Yol 21) 1934 Bom 48 : 35 
Cri L Jour 644, followed.) 

(See also (Vol 30) 1943 Cal 521 (524, 525) : I L R 
(1943) 1 Cal 543 : 45 Cri L Jour 99 (D B). (But the fact 
that the accused has already been re-tried twice is no 
reason for refusing to order a third trial in a proper case.)] 

[8] Re-trial Is not proper where the accused has 
■already undergone a considerable portion o£ the sentence. 
(’99) 3 Cal W N 332 (333) (D B) * (’ll) 12 Cri L Jour 
82 (82) (D B) (Cal). (Conviction under S. 323, Penal 

. Code.) * (Vol 17) 1930 Nag 255 (259) : 31 Ori L Jour 
705 * (Vol 14) 1927 Lah 671 (672) : 8 Lah 496 : 29 
„ Cri L Jout 6 *(Vol 7) 1920 Pat 590 (591):21 Cn L Jour 
\ , 496 * (’ll) 12 Cri h Jour 19 (19) (B B) (bfad). 

[See however , (Vol 24) 1937 All 240 (243): 38 Cn L 
. ,3ovr 621 (D BKCTbat the accused has undergone a part 


of the sentence is not in itself a sufficient ground for art 
ordering a re* trial.)] 

[9] Irrelevant evidence admitted — Other evidence 
sufficient to reach same conclusion—No re-trial. (Yol 10) 
1923 Rang 65 (65) : 24 Cri L Jour 744. 

[£« also (Yol 27) 1940 Mad 6S5 (686): 41 Cri L Jour 

[10] Certain evidence not brought on the record — 
Appellate Court may itself take evidence and decide the 
case. (Vol 5)1918 All 133 (134) : 19 Cri L Jour 485. 

[See however (’84) 1884 Pun Re No. *28 Cr, p. 43 
(50) (D B), (Where the appellate Court does not want to 
act under S. 428 and the conviction cannot be sustained 
owing to the defect, the Court should order a re-trial 
and not dismiss the appeal.)] 

[11] Re* trial ought not to be ordered on the ground 
that there is a chance that the prosecution may be able 
to produce better evidence. (Yol 25) 1933 Cal 361 (362): 
39 Cri L Jour 604 (D B) © (Yol 25) 1938 Pat 39 (40) : 
39 Cri I Jour *278 © (’31) 1931 Mad W N 517 (520). (A 
Judge who takes this action constitutes himself as a sort 
of Public Proseoutor.)©(Yol 18) 1931 Mad 227 (227, 228): 
32 Cri L Jour 749. (It is rather for supplying formal 
defects that appellate Court orders re-trial.) © (Yol 17) 
1930 Mad 189 (190) : 81 Cri L Jour 422 (Do.). 

[12] That the appellate Court disagrees with the 
finding of the lower Court is not a ground for re-trial. 
(Yol 28) 1936 All 758 (759) : 38 CriL Jour 71©iYol 23) 
1936 Pesh 172 (175) : 37 Cri L Jour 1039 (D B). 

[13] Verdict of jury vitiated by inadmissible evidence 
— Remaining evidence sufficient to support conviction 
if believed by jury— Re-trial ordered. (Yol 33) 1946 Cai 
452 (458) (D B). 

[14] Misjoinder of charges — Re-trial ordered. (Yol 
28) 1941 Cal 707 (713 ) : 43 Cri L Jour 389 : I L R 
(1941) 2 Cai 319 (D B). 

[15] Accused admitting offence under misapprehen- 
sion— Prayer for re-trial must be granted. (Yol 28) 1941 
Mad 679 (680) : 48 Cri L Jour 58. 

[16] Perfunctory cross-examination of prosecution 
witness is a good ground for re- trial. (Yol 11) 1924 Cal 
257 (283) : 25 Cri L Jour 817 (F B). 

[17] Special procedure — Omission of Judge to'follow 
—Re-trial ordered. (Yol 20) 1933 Cal 364 (366) : 60 Cal 
814 : 34 Cri L Jour 320 (D B). 

[18] It would be dangerous to order a re-hearing in a 
case in which there is enmity between the parties and 
the Court is doubtful as to the value of any evidence 
that may be adduced upon a re-hearing. (Yol 27) 1940 
Pat 295 (303) : 41 Cri L Jour 267 (D B). 

[19] Likelihood of witnesses confusing what they, 
saw at time of occurrence of murder before two years— 
Re-trial not ordered. (Yol 24) 1937 Cal 269 (273) : 38 
Cri L Jour 1018 (D B). 

[20] Appellate Court can order a re trial from the 
point at which the error in the trial has been committed. 
(Yol 28) 1941 Sind 144 (145) :ILR (1941) Ear 167 : 
42 Ori L Jour 837 (D B). 

[21] Accused admitting that he was member of 
criminal tribe but denying previous convictions — After 
evidence as to identity and fadt of previous convictions 
is given, jury's verdict must be taken on point of pre- 
vious convictions— Be-trial in respect of further charge 
held cannot be ordered, (Yol 34) 1947 Oal 158 (159) : 
47 Cri L Jour685(DB). 

[22] The appellate Court can direct a re-trial on a 

fresh charge framed on the evidence already recorded. 
(’13) 14 Cri L Jour 230 (231) : 9 Nag L R 42. (Court 
may at the same time direct that, new trial show com- 
menoe with the framing of a proper charge.) ; 

[But see (’32) 1932 Mad W N 114 (116). (Appellate 
Court cannot direct that a particular charge b* framed 
or that trial be resumed from a particular point.}] 



81*6 


ITHS CODE of] CRIMINAL PROCEDURE, 189S 


[ 


Section 423 ( con td , ) 

[28] The appellate Court cannot direct that the evi- 
dence already on the record should be treated as evi- 
dence in the case. (Voi 5) 1918 Pat 582 (588) : 19 Cri L 
Jour 77 (D B) * (Yol 22} 193 5 Bag 125 (127) : 36 Cri L 
Jour 740 : 31 Nag L B 246. 

[See also (Vol 24) 1937 Pat 246 (247) : 3S Cri L Jour 
657.] 

[24] Where a re-trial is ordered the prosecution may 
or may not proceed as it may be advised. (Vol 8) 1921 
Cal 257 (258) : 22 Cri L Jour 475 (D B). 

[25] Where the circumstances of the ease warrant an 
order for re- trial, the appellate Court should not simply 
dismiss the appeal or report the case to the High Court. 
(’93-1900) 1893-1900 Low Bur Bui 12S (128) * (’02) 2 
Weir 484 (484, 485). (In this case the matter was refer- 
red by the appellate Court to the District Magistrate.) 

[26] Trial by Court incompetent to try is no trial. 
Re-trial cannot, therefore, be ordered in such case. (’02) 
29 Cal 412 (414) (D B). 

22. “By a Court of competent jurisdiction.” — 

[1] The words "order him to be re-tried by a Court of 
competent jurisdiction” do not imply that it is neces- 
sary before ordering’ a re-trial, that the original Court 
should have had no jurisdiction to try the case, (’ll) 
12 Cri L Jour 585 (590) : 36 Mad 457 (SB) 9 (’91) 2 
Weir 481 (482)(DB)*(’95) 1895 Pun Be No. 16 Cr, p. 50 
(51) (DB). (8 All 14 dissented from; 16 Bom 580 and 15 
All 205 foHowed.)*(1900L27 Cal 172 (174) (DB). 

[2] Be- trial may be ordered to beheld by the original 
Court or by another Court of competent jurisdiction 
even where the original Court was itself a Court of com- 
petent jurisdiction. (’93-1900) 1893-1900 Low Bur 
Bui 238 (240). (Dissenting from 8 All 14.) 

[3] Court convicting accused competent to try the 
case, but not to adequately punish for the offence — 
The appellate Court may ordeT a re-trial by a Court 
which can adequately punish the accused. (’95) 1895 
Pun Be No. 16 Cr, p. 50 (51) (DB) * (’04) 1 Cri L Jour 
751 (754, 755) : 17 C P L B 97. 

[4] The appellate Court can specify the subordinate 
Court which should hold the re- trial. (’88) 1888 Bat 367 
(367) * (Vol 22) 1935 P C 122 (124) : 62 Ind App 174 : 
59 Bom 496 : 36 Cri L Jour 978 (P C). 

[5] The appellate Court cannot order the re-trial to 
proceed before itself. (’98) 1898 Bat 982 (982). 

[But see (’07) 6 Cri L Jour 104 (105) : 30 Mad 228 
*(’90) 2 Weir 481 (481).] 

[6] Case tried by jury in Court X— Appellate Court 
ordered a re* trial by Court X competent to try the case 
with the aid of assessors— Order held valid but ought 
not to be made, unless justified by exceptional circum- 
stances. (Vol 12) 1925 P C 122 (124) (P C). 

[7] Conviction by a jury set aside on the ground of 
defective charge to the jury — Appellate Cpurt should 
order a re-trial by jury. (’06) 4 Cri L Jour 412 (414) 
(DB) (Cal) *(’12) 13 Cri L Jour 715 (716) (DB) (Cal). 
(Whole case should go to jury for re-trial.) 

[8] Appeal against an acquittal in a ease tried by 
jury— -Held th&tftheHigh Court had jurisdiction to decide 
the case itself instead of ordering a new trial. (Vol 14) 
1927 Sind 104 (108) ; 21 Sind L R 356 : 28 Cri L Jour 
66 (DB). 

23. Discharge and re-trial — If both can be 
Ordered. [1] Where the appellate Court discharges 
an accused it can add a direction that the accused should 
be re- tried, (’01) 28 Cal 104 (107, 108) (DB). 

[2] It is hot ordinarily the duty of the appellate 
'*"**"' ^ a person whose conviction 

J&y be given ian option. (*08) 
L R 71© (’08) 7 Cri L Jour 


is set aside Prosec 
&W L fork 11(17): 


24. Effect ox re-trial on offences 
accused had been acquitted in trial Cc 
A charged with offences X and X but ecu 
only — On appeal conviction reversed s 
ordered — If the whole ease is re-opened t 
be re- tried on both charges X and X if on ; 
case the offences X and X fall within S. 
Code. (’38) ILB (1938) 1 Cal 98 (117-119} 
tion 403 (1), Cr. P. C., has no application.' 
Cri L Jour 497 (498) : 40 Cal 163 (DB). 

[2] Accused charged at one trial with disti 
constituted by distinct acts and acquitted of 
and convicted of the other — Order for 
appeal against the conviction will not re-ope 
ease. (’36) 63 Cal 1112 (1114, 1115) (DB) 
Cal 377 (382, 383) (DB) * (Vol 14) 1927 Pal 
Pat 208 : 27 Cri L Jour 1100 (DB). 

[See also (Vol 22) 1935 Lab 945 (946) 
Jour 303 * (Vol 20) 1933 All 941 (948, 9 
L Jour 668 ; 56 All 210 (DB).] 

[3] A charged with offences under Ss. 3< 
of the Penal Code and convicted under S. 30 
under S. 201 withdrawn by prosecution — He 
from the conviction that the appellate t 
order a re- trial even in respect of the of 
S, 201, since there was no acquittal on tl 
(’05) 2 Cal L Jour 18w (18n) (DB). 

25. Ordering re -trial for enhancing 5 

[1] The power of ordering a new trial me 
purpose of enhancing the punishment ought 
sparingly used. (Vol 2) 1915 All 185 (186; 
Jour 433 (DB)* (’93-1900) 1893*1900 Low 3 
(111,112). (Trial Court competent to influ 
punishment — No re- trial.) 

26. Remand for passing sentence or 
proper judgment. — [1] An appellate Court 
mand the case to the lower Court for the pur 
ing a legal sentence. (’07) 11 Cal W N ccliv 

[2] An appellate Court has no power t( 
case for “re-hearing the parties and writing 
per judgment;” it must go into the facts it: 
pose of the case. (’06) 3 Cri L Jour 119 (1 
1069 (DB). 

27. Effect of order for re- trial in ap; 
Order of retrial by Sessions Judge as e 
C ourt in an appeal against the conviction of 
Magistrate — District Magistrate cannot d 
same -and release the prisoner. (’09) 10 Cr' 
(77, 78): 5 Low Bur Bui 49, 

28. “Or committed for trial .’ 9 — [1] 
late Court, while ordering a commitment, ca 
way fetter the discretion o! the trial Court ii 
of procedure or evidence. (Vol 32) 1945 Sine 
I L B (1945) Ear 109 : 47 Cri L Jour 37 (D. 

[2] Where a Magistrate convicts the ac 
offence which is exclusively triable by a Cou 
and the appellate Court reverses the finding 
a commitment, it is not necessary that thi 
should commence a fresh inquiry and take 
novo . The enquiry and the evidence at tl 
sufficient for the purposes of commitment. ( 
All 579 (583) : 36 Cri L Jour 1013 : 58 , 
* (’78) 2 Weir 479 (479). 

[8]^ The appellate Court can either make 
ment itself or direct a Magistrate to do so. (’ 
All 579 (588) : 36 Cri L Jour 1013 : 58 All 

[See also (Vol 28) 1941 Sind 36 (38) : 45 
460. (PoWer to commit under S. 423 (1) (b), 

[4] Offence exclusively triable by a Com 
ry Proper course is to direct a commitmi 
simply alter the charge into one for which 
ought to have been committed and alter th< 
try the case itself nn tmoh ei\n**rr* /vm cn ?, 
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(346) : 23 Cri L Jour 456 ft (Vol 12) 1925 Rang £30 
(231) : 3 Rang 68 : 26 Cri L Jour 1119. 

[5] It is not necessary that, in order that the appel- 
late Court may direct a committal, the offence should be 
one exclusively triable by a Court of Session, ( 5 96) 23 
Cal 350 (851) (DR) ft (Vol 20) 1933 Lah 128 (129) : 34 
Cri L Jour 640 ft (’92) 16 Bom 580 (583) (DB). 

[But see (’85) 8 All 14 (17).] 

[6] In the following case the High Court refused to 
make an order for commitment in view, inter alia % of 
the considerable expense which the accused had been put 
to in the conduct of the ease, (Vol 3 9) 1932 Cal 390 (394): 
59 Cal 1233 : 33 Cri L Jour 685 (DB). 

[7] The Appellate Court will not, while committing 
the^ case, order that no proceedings should be taken 
against one of the accused merely because he has already 
suffered a part of the sentence, where this cannot be 
done without prejudicing the whole trial. (Vol 28) 1941 
Sind 36 (38) : 42 Cri L Jour 460. 

29. “Alter the finding.” — [1] The appellate 
Court 13, under this section, given the power to correct 
any mistakes of finding which the first Court may have 
committed. (Vol 27) 1940 Rang 118 (113, 120) : 41 Cri 
D Jour 621 : 1940 Rang L R 215 ft (Vol 26) 1939 All 
710 (712) : 41 Cri L Jour 111 ft (Vol 25^ 1988 Mad 315 
(315): 39 Cri L Jour 465 ft (Vol 25) 1938 Nag 303 (305): 
39 Cri B Jour 747 :ILE (1938) Nag 595 ft (Vol 4) 1917 
X-jah 233 (234) : 18 Cri L Jour 511 : 1917 Bun Re No. 4 
Cr. (Dissenting from 25 All 534.) ft (’06) 4 Cri L Jour 
490 (491) : 3 Low Bur Rul 232 ft (Vol 10) 1923 Lah 260 
(261) : 3 Lah 440 : 23 Cri L Jour 709. 

[2] The appellate Court cannot, in a case not fal- 
ling within S. 237, convict the accused of a graver offence 
than that charged. (Vol 23) 1936 All 758 (759) : 38 Cri 
L Jour 158 ft (Vol 8) 1921 Low Bur 36 (37) ; 23 Cri L 
Jour 740 : 11 Low Bur Rul 45 ft (1899) 26 Cal 863 
(866, 867) (DB). 

[See however (Vol 12) 1925 Sind 105 (107) : 25 Cri 
L J our 1057 : 19 Sind L R 183 (DB). (Case was one fal- 
ling within Ss. 236 and 237.)] 

[3] A charged with offences X and Y and acquitted 
of offence X — Appellate Court may, in an appeal against 
the conviction for offence V, alter the conviction to one 
for offence X. (Vol 31) 1944 All 137 (146 t 148, 167) : 
XLR (1944) All 403 ; 46 Cri L Jour 38 (FB). ((Vol 24) 
1937 All 240:38 Cri L Jour 521, Overruled,)ft(Vol 21) 1934 
Oudh 200 (205, 206) : 9 Luck 607 : 35 CriL Jour 97 3ft (Vol 
19) 1932 Cal 723 (726) : 60 Cal 179 : 34 Cri L Jour 177 
(DB)ft(Yol 4) 1917 Pat 625 (626) : 18 Cri L Jour 982 
ft (Vol 5) 1918 Pat 257 (258) : 19 Cri L Jour 735 : 3 
Pat L Jour 565 (DB)ft('lO) 11 Cri L Jour 534 (585) : 
34 Mad 547 (DB)ft(Vol 1) 1914 Cal 456 (459) : 43 Cal 
'350 : 15 Cri L Jour 385 ft (>04) 1 Cri L Jour 942 
(943) : 1904 Pun Re No. 12 Cr (DB)ft(Tl) 12 Cri L Jour 
269 (271) : 35 Mad 243 (DB)ft(Vol 11) 1924 Rang 93 
(97) : 1 Rang 436 : 25 Cri L Jour 247 (DB). 

[But see (Vol 29) 1942 Pesh 51 (53) : 43 Cri L Jour 
766 (DB)ft(Vol 25) 1938 Sind 202 (206) : 40 Cri L Jour 
93 : I L R (1939) Kar 75 (DB)ft(Vol 16) 1929 Nag 325 
(327) : 30 Cri L Jour 944 (DB).] 

[4] The above principle applies with greater force 
where A had not been expressly acquitted or convicted 
of offence X, but had simply been convicted of offence 
y. (Vol 28) 1941 Rang 840 (341) : 1941 Rang 
L R 582 : 43 Cri L Jour 426ft(Vol 24) 1937 All 353 
(358) : 88 Cri L Jour 621 (DB)ft(Vol 20) 1933 All 565 
(567, 568) : 55 All 834 : 34 Cri L Jour 1064 (DB)ft(Vol 
L8), 1931 Sind 9 (12) : 25 Sind LR 1 : 32 CriL Jour 
517 (DB)ft(’12) 13 Cri L Jour 457 (459) : 1 Upp Bur 
&ul 100. 

[53 A was charged with offence X only, but the lower 
Court could have convicted the accused without a charge 
of offence X also— Held, that the appellate Court can, in 


an appeal against the conviction lor offence X, alter the 
conviction to one for offence Y r (Vol 29) 1942 Pat 27’^ 
(275) : 43 Cri L Jour 296 (DB)ft(Yol 28) 1941 Lah 465 
(468) : I L R (1942) Lah 129 : 48 Cri L Jour 235 (FBjft 
(Vol 28) 1941 Rang 295 (298) : 1941 Bang L R 395 : 43 
Cri L Jour 57ft(Yol 25) 1938 Rang 281 (282)?: 39 Cri*L 
Jour 761 : 1938 Rang L R 189ft(Yo; 23) 1936 Nag 132 
(133, 134) ; 38 Cri L Jour 390 : I L It (1936) Nag 99 
(DB)ft(Voi 23) 1936 Oudh 44 (47) : 37 Cri L Jour 12 
(DB)ft(’86) 1SS6 Rat 293 (29*)ft(Yff 19; 1932 Nag 178 
(173) : 28 Nag IriR 21S : 34 Cri L Jour 6 6ft(vS 14) 
1927 Cal 520 (521, 522} : 54 Ca! 47G : 28 Cri L Jour 
404 (DB). 

[But see (Vol 13} 1926 Ail 33 (34) : 26 Or: L Jour 
1494.] 

[63 An appehate Court cannot alter the finding w 
such a way that the altered offence was neither charged 
in the trial Court* nor was one for which the accused 
could have been convicted underithe provisions of Ss. 237 
and £38. (Vol 28) 1939 All 710 (712) : 41 Cri L Jour 
lllft(Yol 24) 1937 Nag 123 (124) : 38 Cri L Jour 433ft 
(Vol 23) 1936 Pat 53C (537) : 37 Cri L Jour llSGft'Yol 
38) 1946 Cal 305 (305)ft(Vol 22) 1935 Cal 561 (570) : 62 
Cal 433 : 36 Cri L Jour 1275 (SB)ft(Voi 12) 1925 Mad 
706 (706) : 26 Cri L Jour lG36ft(Vol 11) 1924 All 766 
(767) : 25 Cri L Jour 1292ft{Vol 13 ) 1924 Mad 375 
(376) : 47 Mad 61 : 25 Cri L Jour 554ft(Yol 14) 1927 
Rang 32 (32) : 4 Rang 355 : 27 Cri L Jour 1360ft(Vol 
12) 1925 Nag 294 (294) : 26 Cri L Jour 3 358ft(Yol 10) 
1923 Lah 260 (261) : 3 Lah 440 : 28 Cri L Jour 709ft 
(Vol 21) 1934 Lah 178 (179) ; 85 Cri L Jour 519ft(>06) 
3 Gri L Jour 240 (242) (DB) (Bom). (Alteration of con- 
viction under S. 376, Penal Code, into one under S. 366 
is illegal,) 

{See (Vol 28} 1941 Pat 623 (623) : 42 Cri L Jour 790 
ft(Vol 32) 1945 Pat 376 (379)J 

[7] The appellate Court can, where the facts are the 
same, alter the conviction from one under a wrong 
section to one under the proper section, if it does not 
prejudice the accused. (Vol 33) 1946 All 7 (8)ft(Vol 31) 
1944 Cal 92 (105, 106) : ILR (1943) 1 Cal 493 : 45 Cri 
L Jour 43 (DB)ft(Vol 31) 1944 Pat 67 (74) : 22 Pat 681 : 
45 Cri L Jour 624 (DB)ft(Vol 25) 1938 Oudh 263 (263): 
39 Cri L Jour 937ft(Vol 20) 1933 Pat 26 (27) : 34 Cri 
L Jour 419ft(Vol 9) 1922 All 143 (143) : 23 Cri L Jour 
198ft(Vol 19) 1932 Cal 865 (866) : 33 Cri L Jour 828 
(DB) ft ('03) 1 Upp Bur Rul Penal Code 9 (13)ft(1900) 
13 C P L R 125 (126)ft(>75) 12 Bom H C R Cr 1 (7). 

- [8] Where the accused ia not prejudiced by the 
alteration of the charge, the appellate Court can alter the 
finding, even though the case does not fall within 8,237 
or S. 288. (Vol 4) 1917 Mad 687 (688) : 17 Cri L Jour 
384 ft (Vol 20) 1933 Pesh 9 (12) : 34 Cri L Jour 266ft 
(Vol 6) 1919 Mad 188 (189) : 20 Cri L Jour 780ft(>99) 
26 Cal 863 (867, 868) (DB). 

[9] Section 233 of the Code provides that every 
distinct offence must he separately charged, though 
where a trial does take place without a charge, it is a 
curable irregularity under S. 535. This principle applies 
equally to the appellate Court as well as to the trial Court. 
(’05) 2 Cri L Jour 694 (695) ; 1905 Pan Re No, 38 Cr. 

[See however (Vol 2) 1915 Mad 302 (303) : 15 Cri 
L Jour 680.] 

[10] The words “may alter the finding” must be con- 
strued in harmony with other provisions of the Code and 
not as overriding them. ('10) 11 Cri I» Jour 49 (49) : 33 
Mad 264. 

[11] The word “finding” is not limited to a finding 
upon a point of law as distinct from a finding upon a 
point of fact. (Vol 5) 1918 Pat 257 (258) : 19 Cri L 
Jour 735: B Pat L Jour 565, (Distinguishing (Vol 4) 
1917 Pat 625 and (Vol 1) 1914 Cal 456 : 41 Cal 350.) 

[12] X charged under 8. 143 and also under S.379 of 
the Penal Code, but convicted only under 8. 143 and ae" 
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quitted of offence under S. 379— Appellaie^ Court con- 
firmed conviction under S.143 but set aside the acquittal 
under S. 379 — Held that the appellate Court had no 
jurisdiction to do so. (Vo) 10) 1923 Cal 653 (65S) : 24 
Cri L Jour 9J3. 

[13] The abetment of an offence may come under 
S. 237, if there is no element in it whiehis not included 
in the charge for the substantive offence. In such a case, 
the accused may be convicted in appeal for abetment of 
the offence. (Vol 13) 1926 Bang 207 (207, 20S) : 27 Cri 
L Jour 12S5*(VoI 14) 1927 All 35 (36) : 49 All 120 : 27 
Cri L Jour 1118*(Vol 18} 1931 Oudh 274 (276, 277) ; 7 
Luck 102 : 32 Cri L Jour 905 * (Vol 22) 1935 Pesh 67 
(68) : 36 Cri L Jour 1438. 

30. Reduction of sentence. — [1] Where the 
appellate Court rejects the appeal summarily under 
S. 421, it cannot reduce the sentence. (’86) 1886 Rat 304 
(305). 

[2] The appellate Court cannot, while affirming the 
conviction, reverse the sentence absolutely. If it thinks 
the sentence severe it must pass at least a nominal 
sentence. (’91) 1891 Rat 545 (546). 

[3] An appellate Court has power to reduce the sen- 
tence. (Vol 24) 1937 Mad 231 (232) : 59 Mad 995 : 87 
Cri L Jour 1150. 

[4] Appellate Court cannot remit a sentence— Govern- 
ment can alone do it. (’69) 1869 Pun Re No. 11 Cr, p. 
20 ( 21 ). 

[5] Only some accused appealing— Appellate Court 
can reduce the sentence passed on non-appellants. (Vol 
19) 1932 Lah 615 (615) : 34 Cri L Jour 458. 

31. “Alter the nature of the sentence, but, .... 
not so as to enhance the same.” — [1] A sentence of 
fine and in default X months 1 imprisonment is a lighter 
sentence than a sentence merely of X months’ imprison- 
ment. (’99) 23 Bom 439 (441)® (’07) 5 Cri L Jour 36 
(38) : 30 Mad 103 (FB) « (Vol 18) 1931 Lah 159 (160) : 
12 Lah 449 : 32 Cri L Jour 1217. 

[But see (Vol 29) 1942 Oudh 399 (399) : 18 Luck 
252 : 43 CriL Jour 719 » (’01) 23 All 497 (499) * (’07) 
6 Cri L Jour 100 (101) ; 3 Nag L R 90 * (Vol 11) 1924 
Rat 563 (564) : 3 Pat 638 ; 25 Cri L Jour 1186 (DB) * 
(Vol 24) 1937 Oudh 462 (463) : 38 Cri L Jour 935 * 
(Imposition of substantial fine in place of sentence of 
imprisonment.)] 

[2] > A sentence of six months’ imprisonment and a 
fine of Rs« 1000 and in default three months’ imprison- 
ment, in substitution of a sentence of less than nine 
months 1 imprisonment is an enhancement. (’98) 23 Bom 
489 (441) tt (’94) 17 All 67 (68, 69). 

[See (’07) 5 Cri L Jour 36 (38) : 30 Mad 103 (FB) * 
(Vol 18) 1931 Lah 159 (160) : 12 Lah 449 : 32 Cri L 
Jour 1217.] 

[3] The alteration of an offence to a less grave 
offence, but maintaining the sentence, is not an enhance- 
meat when the act committed is held to be the same, 


(376) : 49 Ail 484 : 23 Cri L Jour 495*(’97) 24 Cai 
(317) « (Vol 15) 1928 Bom 346 (347) : 29 Cri L . 
10S2 (DB) * (Vol 14) 1927 Mad 789 (789) : 28 Ci 
Jour 824. 

[But see (’OS) 8 Cri L Jour 75 (88) (SB) (Lah) & \ 
11 Cri L Jour 243 (244) (Mad) * (Vol 17) 1930 
79 (80) : 31 Cri L Jour 173. 

[6] Acts constituting a single offence, but spill 
into two offences and the accused sentenced separs 
for the two offences — Appellate Court can alter 
conviction to the proper one for the single offence 
maintain the aggregate of the two sentences; there i 
enhancement in such a case. (’07) 6 Cri L Jour 43 [ 
3 Nag L R 67. 

[7] Where a charge has several counts, the appe 
Court setting aside the conviction on some of the col 
but maintaining the entire sentence, does not give 
enhanced sentence. (Voi 15) 1928 Mad 651 (652) 
Cri L Jour 847. 

[8] A fine in lieu of simple imprisonment is nc 
enhancement. (Tl) 12 Cri L Jour 444 (446) : 7 
L R 109. 

[9] Rigorous imprisonment in lieu of simple impri 
ment for the same term is enhancement. (Vol 11) 
All 130 (130) : 45 All 594 : 25 Cri L Jour 812 (DB 

[10] Solitary confinement, even if the imprisoni 
awarded is reduced, is enhancement. (’90) 189C 
W N 170 (170). 

[11] A sentenee of imprisonment in lieu of fine 
enhancement. (’93) IS Bom 751 (751)®(’93-1900) 1 
1900 Low Bur Rul 423 (425) « (’96) 18 All 301 ( 

[12] An increase of fine or a sentence of whipph 
lieu of decrease in imprisonment is an enhancer 
(Vol 15) 1928 Rang 265 (265) : 30 Cri L Jour 3 
(’97) 2 Weir 487 (487) * (Vol 27) 1940 Rang 81 ( 
41 Cri L Jour 455 : 1939 Rang L R 744 (DB), (D 
tion in Borstal School.) 

[But see (’84) 1884 Pun Re No. 3 Cr, p. 4 (4).] 

[13] Whipping only in default of fine is not enh; 
ment of the punishment of whipping only. (Vol 29) 
Sind 1G2 (163) : I L R (1942) Kar 288 : 44 Cri L 
127. 

[14] Whether a sentence has been enhanced 
question of fact to be determined in each parti 
case with reference to the facts of that case. (V< 
1942 Oudh 399 (399) : 18 Luck 252 : 43 Cri L 
719 * (’01) 23 All 497 (499) * (1900) 27 Ca 
(177). 

[15] The test of enhancement is whether the ac 
considers the substituted sentence heavier than 
awarded. (Vol 17) 1980 Mad 193 (194) : 31 Cri L 
203 (DB) * (Vol 21) 1934 All 1031 (1032) : 36 ( 
Jour 385 * (Vol 1) 1914 Lah 539 (539) : 1915 Pt 
No. 7 Cr : 16 Cri L Jour 608 (DB) * (Vol 13) 192* 
543 (543) : 27 Cri L Jour 812 * (Vol 1) 1914 A 
(531) r 36 All 485:15 Cri L Jour 519. (Fine, paya 
accused, for imprisonment.) 


but the alteration is due to a different interpretation of 
the law. (Vol 14) 1927 Mad 789 (789, 790) : 28 Cri L 
Jour 824. 

[4] Where the appellate Court passes a sentence 
which the lower Court has no power to pass, there is an 
eitfi&^ment, of the sentence. (Vol 11) 1924 All 130 
,Ua0) i 0 All 594 i 26 Cri L Jour 312 (DB) * (’ll) 12 
; Oriji Jam* 444 (445, 446) : 7 Nag L R 109 * (Vol 17) 

, , iW Iisfch 318 (318) : .81 Cri L Jour 166. 

V [3] Accused, convicted of two offences, acquitted as 
, , one .«■— The maintenance of the whole ptfnish* 

^ ^ the two offences, amounts to an 

S0) 1933 Lah 933 (933) : 35 Cri L 

y, t&iwr.wms 


[16] Accused convicted by the Magistrate 
Ss. 363 and 498, Penal Code, but sentenced under $ 
only and subsequently in appeal found guilty 
S. 498 only — Held that the appellate Court eouh 
appropriate sentence under S. 498 provided such 
tence did not exceed that passed by the trial < 
(Vol 25) 1938 Cal 439 (440) : 39 Cri L Jour 684 (] 
(Vol 33) 1946 Pat 235 (238, 239) : 24 Pat 708 (DB 

[17] High Court of Rangoon has laid, down c 
principles on which a whipping may be substitut 
imprisonment. See the following oases. (Vol 16) 
Rang 177 (179) ; 7 Rang 319 : 30 Cri L Jot* 986 
(Substitution of 30 stripes for three months 1 rij 
imprisonment is enhancement.) ®(V ol 19) 1932 Rai 
(151, 152) ; 10 Itog 317 : 33 <3ri D Jour 758' 
/ Pat-i nd 0 f imprisonment already undergone shoi 



fa 42-3] 


[THE CODE OP] CRIMINAL PROCEDURE, 189S 


vm 


Section 423 — Note 3t (coiitd.) 

considered by appellate Court in inflicting sentence of 

whipping. 

[18] An additional order for security passed under 
$. 106, sub-s. (3), is not an enhancement of the sentence. 
{Vol 5) 1918 Nag 61 (65) : 20 Cri L Jour 760 * (Vol 6) 
1919 All B75 (376) : 20 Cri L Jour 302. 

[19] The provision against enhancement of sentence 
applies only to a convicted person. It does not preclude 
the award of rigorous instead of simple imprisonment to 
a person who has been bound over under Chapter VIII 
but who has failed to give the required security. (Vol 23) 
1936 Sind 188 (189) : 30 Sind L R 322 : 38 Cri L Jour 
168 (DB). 

32. ‘‘Appeal from any other order”— Clause (c). 
— [1] Clause (c) applies to an appeal from any order 
other than an order of acquittal or of conviction. (’98)21 
Mad 124 (126) (F B) * (Yol 30) 1943 Pesh 6 (8) : 44 Cri 
L Jour 381. (Order under S. 514.) *(’05) 2 Cri L Jour 
131 (132) : 1905 Pun Re No. 15 Cr (D B). (Do.) *(’12) 
13 Cri L Jour 31 (31): 5 Sind L R 179 (SB.) (Do.)*(’S5) 
1885 Pun Re No. 42 Cr, p. 89 (89). (Order under S. 135.) 

[2] Appeal under sub-s. (3) of S. 250 — Appellate Court 
can, under this clause, set aside the order for compen- 
sation though it cannot set aside the acquittal. (Yol 19) 
1932 Cal 120 (121) : 58 Cal 1436 : 38 Cri L Jour 269. 

[3] In an appeal from an order under S. 118, an 
order for further inquiry or re-trial cannot be ordered. 
(Yol 29) 1942 Oudh 416 (416): 43 Cri L Jour 729*(’0S) 

3 Cri L Jour 243 (243) : 33 Cal 8 (DB) * (Vol 21) 1934 
Mad 202 (202) : 34 Cri L Jour 947. 

[But see (Yol 29) 1942 Lah 84 (84) : I L R (1943) 
Lah 365 : 43, Cri L Jour 564 (D B). ((Vol 16) 1929 Lah 
28 : 30 Cri L Jour 491, overruled.) * (Vol 13) 1926 All 
403 (403, 404) : 48 All 501 ; 27 Cri L Jour 945 (DB) 
®(Vol 7) 1920 Upp Bur 28 (29) : 3 Upp Bur Bui 270 ; 
22 Cri L Jour 309.] 

[4] The Court has no power,' by alteration, to in- 
crease the severity of the penalty imposed by the trial 
Court. (Yol 10) 1923 Oudh 44 (45) : 24 Oudh Cas 286 : 
22 Cri L Jour 766. 

[See however (Yol 30) 1943 Pesh 6 (8) : 44 Cri L 
Jour 381. (The word “alter” in S. 423 does not imply 
the power only to reduce the amount of security forfeit- 
ed. The Appellate Court can raise the amount of the 
security forfeited.) * (Yol 23) 1936 Sind 188 (189) : SO 
Sind L R 322 : 38 Cri L Jour 168. (Person ordered to 
give security under Oh. VIII failing to do so — Trial 
Magistrate ordering that he should be detained in 
simple imprisonment — High Court in revision can 
direct that the imprisonment should be rigorous.)] 

33. Subsequent events — Power to take notice 
of. — [1] The conviction should not be disturbed because 
the appellate Court thinks that, owing to subsequent 
events, the parties may have committed another offence. 
068) 9 Suth W R Cr 65 (65, 60). 

[2] Pacts which happened subsequent to the convic- 
tion cannot be utilised for altering the verdict. (Yol 16) 
1929 Cal 92 (93) : 30 Cri L Jour 484 (DB). 

[3] Where, after the verdict of the jury, it was dis-. 
covered that the foreman of the jury had taken bribe, 
the verdict was set aside. (Vol 20) 1933. Cal 639 (640) : 
60 Cal 751 : 34 Cri L Jour 1072 (DB). 

34. Power to direct sentences to run concur- 
rently [1] The High Court can, under this section, 

and S. 501 A of the Code, act under S. 897 and direct 
separate sentences in separate trials to run concurrent- 
ly. (Yol 18) 1931 Bom 529 (529) ; 33 Cri L Jour 77 

(Vol 16) 1929 All S8S (585) : 51 All 888 : 30 
Cri L Jour 904.] 

35. Appellate Court cannot canvass previous 
convictions. — [1] An appellate Courts cannot go into 


the legality of previous convictions or of orders passed 
against the accused. (Yol 11) 1924 Rang 295 (297) ; *25 
Cri L Jour 1303, 

36. Appellate Court, when to report to the High 
Court.— [1] Where the appellate Court comes to the 
conclusion that the sentences ought to be enhanced, 
and wishes to reporc to the High Courc, it should do so 
in separate proceedings and not keep the appeal undis- 
posed of till the report is made and orders passed there- 
on. (’84) 1884 All W N 130 (130). 

[2] An appellate Court should not refer the mutter 
of the appeal to the High Court; it should decide the 
appeal itself. (Vol 2) 1915 All 1S5 (186) : 16 Cri L 
Jour 438 * (’69) 11 Suth W R Cr 24 (24) (DB) *(Yol V 
1914 Low Bur 226 (226) : 15 Cri L Jour 667. 

37. “Any amendment or any consequential or 
incidental order” — Clause (d). — [1] The wide 
power of making amendment must be used so as not to 
prejudice the accused, (Vol 30) 1943 ? C 102 (195) : 

I L R (1944) Kar P C 1 : 70 Ind App 196 : 23 Pat 88 ; 
45 Cri L Jour 126 (PC). 

[2] Clause (d) cannot apply to matters that may 
arise pending appeal. (Yol 21) 1934 All 845 (845) : 36 
Cri L Jour 177. (Release of appellant on bail.)©(Vol 10) 
1923 Mad 95 (96): 24 Cri L Jour 89 (DB). (Order excus- 
ing delay in filing appeal is illegal.) 

[But see (Vol 19) 1932 AIL 6S0 (681) : 54 All 361 : 
33 Cri L Jour 731. (Order dispensing with securi- 
ty by a person convioted under S. 107, pending appeal.)] 

[3] An amendment of charge can properly be done 
under this clause. (Yol 30) 1943 P C 192 (195) : I L R 
(1944) Kar (P C) 1 : 23 Pat 88 : 70 Ind App 196 : 45 
Cri L Jour 126 (PC), 

[4] Whether a particular order is “consequential or 
incidental” depends on the terms of the order under 
consideration and the circumstances in which it is 
made. (Yol 20) 1933 Rang 288 (290, 291) ; 11 Rang 
361 : 35 Cri L Jour 1 (FB). 

[5] ‘Consequential or incidental’ orders fall under 
one or other of the two heads : First, there are orders 
which follow as a matter of course, being the necessary 
complements to the main order passed without which 
the latter would be incomplete or inefleefcive and for 
them no separate authority is needed. Secondly, there 
are orders which, though ancillary in character, require 
more than the support of a criminal Court’s inherent 
jurisdiction, and could not be passed without express 
authority, (’ll) 12 Cri L Jour 529 (531) : 39 Gal 157 
(F B) * (Yol 9) 1922 All 107 (109) : 44 All 401 : 23 
Cri L Jour 349 (DB). 

[But eee (Yol 27) 1940 Rang 278 (279) : 1940 Rang 
L R 502 : 42 Cri L Jour 218,] 

[6] The following have all been held to be “conse- 
quential” or “incidental” orders within the meaning of 
clause (d) : 

(a) An order for costs under S. 148, sab-s. (3) isniaci- 
dental to an order for possession under S- 145. (Vol 20) 
1933 Rang 288 (291) : 11 Rang 361 : 35 Cri L Jour 1 
(F B). 

(b) An order under S. 517 for restoration of property 
to the person entitled may be passed as a consequential 
or incidental order. (Yol 15) 1928 Lah 567 (567, 568, 
571) : 10 Lah 187 : 29 Cri L Jour 810 (D B) * (’06) 4 
Cri L Jour 370 (371) (All) S (Yol 1) 1914 Cal 658 (660): 
15 Cri L Jour 184 (DB). 

(c) Where a member of a Bench of Magistrates has 
not signed the judgment, the appellate Court can, as an 
incidental order, send the case back to him for such 
signature, (Vol 6) 1919 All 308 (808) : 41 All 217 ; 20 
Cri L Jour 214. ’ 

(d) An 'order under S. 31 of the Court-fees Act (now 
S. 546 A, Criminal Procedure Code) can be passed as an 

392 ft 393 A.M. 



8130 


[THE CODE OF] CRIMINAL PROCEDURE, 1893 


[S. 423] 


Section 423 — Note 37 (contd.) 

incidental order. (Yol 12} 1925 Mad 136 (137): 47 Mad 

914 : 25 Cri L Jour 1213. 

(e) An order under S. 471 is incidental to an order of 
acquittal on the ground of insanity. (Yol 28) 1941 Rang 
352 (352) : 1941 Rang L R 544 : 43 Cri L Jour *228 
* (Yol 9) 1922 Mad 54 (55) : 23 Cri L Jour 7] * (Vol 
2) 1915 Low Bur 34 (35) : 8 Low Bur Rul 290 : 16 
Cri L Jour 670. 

(f) An order sending a case hack for re- bearing can 
be passed under this clause. (Yol 1) 1914 Mad 50 (51) : 

15 Cri L Jour 409 (D B). 

(g) An order directing refund ol compensation on the 
setting aside of an order for compensation is a conse- 
quential or incidental order within clause (d). (’03) 25 
All 315 (316). 

[7] An order under S. 250 is not ‘consequential’ or 
‘incidental’ to an order of discharge or acquittal, (’ll) 12 
Cri L Jour 529 (531, 582) : 39 Cat 157 (FB). (Over- 
ruling 11 Cri L Jour 46.) * (Vol 27) 1940 Rang 278 
(279) : 1940 Rang L R 502 tt (Vol 26) 1939 Sind 321 
(322) : 41 Cri L Jour 53 : I L R (1940) Ear 119 (DB) « 
(Yol 13) 1926 Lab 427 (4*27) : 7 Lah 152 : 27 Cri L 
Jour 570 * (Vol 11) 1924 All 224 (224) : 46 All 80 : 25 
Cri L Jour 967 « ( 5 06) 3‘ Cri L Jour 441 (442) : 28 All 
625 * (’01) 3 Bom L R 841; (842) (DB). (No reference 
to clause (d) was made.) 

[8] The following orders have been held not to he 
within clause (d): 

(a) 'Order as to costs of the appeal itself. (Vol 20) 
1933 All 264 (269) : 55 All 301 : 34 Cri L Jour 414 
(F B) ft (Yol 12) 1925 Mad 438 (440) : 48 Mad 262: 2G 
Cri L Jour 707 (FB). 

[But see {Yol 1) 1914 Bom 128 (128).: 15 Cri L Jour 
522 (DB).] 

(b) Order of adjournment of the appeal, (’02) 1902 
All W N 59 (59, 60). 

(c) Order setting aside an order under S. 31 of the 
Court-fees Act, now S. 546A, Criminal Procedure Code. 
(’09) 9 Cri L Jour 83 (83, 84) : 31 Mad 547. 

(d) Order reviewing the order of the predecessor. 

I Yol 16) 1929 Bom 309 (311) : 53 Bom 578 : 31 Cri L 
Jour 309 (D B). 

(e) Order staying criminal proceedings pending deci- 
sion of civil Court. (Yol 18) 1931 Pat 411 (413, 414) : 
33 Cri L Jour 147, 

(f) Where an order under S. 476, sub*s. (1), is: set 
aside, proceedings under S. 476, sub-s. (2), which had 
been begun may be stayed under clause (d), (’12) 13 
Cri L Jour 492 (492) : 6 Low Bur Rul 49. 

38. Verdict of jury — Sub-section (2). — [1] 
Where the trial is illegal in fact, it may be set aside for 
that reason only and no question of misdirection by the 
Judge or misunderstanding by the jury of the law arises 
at all. (Yol 30) 1943 Bom 74 (75) : 44 Cri L Jour 411 
(DB)*(Vol 14) 1927 Cal 949 (950, 951) : 28 Cri L Jour 
449 (DB)*(Vol 13) 1926 Lah 193 (194) : 27 Cri L Jour 
793. 

[2] Where there is an error of law or a misdirection, 
etc,, and there has been, as a consequence of the same, 
an erroneous verdict and failure of justice, the appellate 
Court is entitled to interfere with the verdict. (Vol 80) 
1943 Bom 74 (75) i 44 Cri L Jour 411 (DB) $ (Yol 28) 
£udh 557 (572) : 17 Luck 128 42 Cri L Jour 
m®(Y°l 24) 1987 Pat 440 (442) : 38 Cri L Jour 919 ; 
PS Pat, 418 (DB) ip (Yol 33) 1946 Cal 286 (287) (DB) P 
(Yol 8), 1921 Cal 257 (257, 258) : 22 Cri L Jour 475 
(DB). t 

L3Q Where there is no misdirection and the verdict is 
a Reasonable and honest one, the appellate Court cannot 
19 w B< T„ 88 W * (Vol 29) 
fit JL 1 * B U*«2 Nag 749: ’44 Cri L 


Jour 824©(Vol 98) 1941 Pat 862 (366) (DB) © (Vol 14V 
1927 Oudh 349 (549) : 28 Cri L Jour 937 © (Vol 21) 
1934 All 1032 (1033) : 36 Cri L Jour 322 (DB) » 
(Vol 17) 1930 Cal 712 (713) : 32 Cri L Jour 236 (DB) 
[See also (Vol 29) 1942 Nag 126 (127) : 44 Cri L Jour 
113 : I L R (1942) Nag 775 (DB).] 

[4] Misdirection which does not result in erroneous 
verdict is no ground for interference by appellate Court. 
(Vol 27) 1940 Lah 87 (88) : 41 Cri L Jour 482. 
(‘Erroneous’ explained.) © (Vol 19) 1932 Cal 474 (478): 
59 Cal 1361 : 33 Cri L Jour 854 (DB) * (Vol 16) 1929 
All 364 (364) : 30 Cri L -lour 622 (DB) 4- (Vol 22) 1935 
All 103 (105) : 36 Cri L Jour 612 (DB) © (’03) 27 Bom 
626 (632)©(Vol 16) 1929 Pat 313 (315) : 8 Pat 344 : 30 
Cri L Jour 721 (DB). 

[ See (Vol 30) 1943 Oudh 322 (324) : 44 Cri L Jour 
604.] _ ■ 

[5] Misdirection not occasioning failure of justice— 
No interference by appellate Court. (Vol 33) 1946 Born 
446 (451) (DB) 4-' (Vol 30) 1943 Pat 163 (164) : 21 Pat 
865 : 44 Cri L Jour 507 (DB) 4< (Vol 28) 1941 Nag 321 
(326, 327) : 43 Cri L Jour 129 : ILK (1942) Nag 010 4 
(Vol 27) 1940 Lah 87 (89) : 41 Cri L Jour 482©(Vol 24’ 
1937 Pat 263 (271, 274) : 15 Pat 817 : 38 Cri L Joui 
673 (DB) * (Vol 13) 1926 All 429 (431) : 27 Cri L Joui 
785. (Misdirection must have affected jury’s verdict.)4 
(Vol 14) 1927 Cal 680 (G82) : 54 Cal 539 : 28 Cri I 
Jour 689 (DB)4<(’33) 1933 Mad W N 320 (323)©(’24) 2! 
Cri L Jour 294 (295) (FB) (Cal)©(Vol 21) 1934 Pat 30! 
(310) : 13 Pat 529 : 35 Cri L Jour 1104 (DB)©(Vol 22 
1935 All 103 (105) : 36 Cri L Jour 612 (DB). 

[Sec also (Vol 1) 1914 I’ C 155 (164) : J 5 Cri I Jou 
326 (PC). (Objectionable evidoncc not affecting verdic 
of jury — No miscarriage of justice.)J 

[6] Where the Judge In. his charge to the jury put 
inadmissible evidence before the jury or fails to wan 
them against considering such evidence, there will be 
misdirection which will, subject to the provisions c 
S. 537, form a ground of interference in appea 
(Vol 31) 1944 Bom 338 (340, 343) (DB). 

[7] Whore a verdict is set aside on the ground < 
misdirection or error of law, the appellate Court shoul 
ordinarily direct a re-trial. (Vol 32) 1945 Bom 26 
(268) : 46 Cri L Jour 714 (FB)©(Vol 33) 1946 Bom 26 
(287) (DB)*(Vol 31) 1944 Cal 234 (238) : I L K (194: 
1 Cal 181 : 46 Cri L Jour 31 (DB) * (Vol 13) 192 
All 429 (431, 432). (Insufficient evidence — Accuse 
harrassed — No re-trial.) © (’02) 29 Cal 782 (791). (D( 
©(Yol 13) 1926 Nag 53 (54, 55) : 26 Cri L Jour 109 
(Do.)*(Vol 15) 1928 Pat 326 (335) : 29 Cri L Jour 3i 
(DB). (Do.) © (Vol 19) 1932 Oudh 23 (25) t 33 Cri 
Jour 167 : 7 Luck 390. (Do.)©(Vol 30) 1943 Oudh 3! 
(324) : 44 Cri L Jour 604. 

[8] A recent decision of the Privy Council has set. 
rest a conflict of decisions, by holding that the appella 
Court can go into the evidence and decide upon.tl 
facts whether, upon the merits, the decision is rig 
and, if so, confirm the oonviction notwithstanding 
misdirection or an error of law. A re-trial need not 
ordered in such cases. (Vol 33) 1946 P C 82 ( 86 , 87, 
73 I A 77 : I L E (1946) Lah 119 : 47 Cri L Jour 
(P C). 

[See also (Vol 33) 1946 Sind 132 (135) (DB).] 

[9] The powers under S. 423 are large enough 

invoke the application of the English law rule tb 
repugnancy in the verdict of the jury is by itself sui 
cient for quashing a conviction. (Vol 12) 1925 Cal 5' 
(506, 507) : 26 Cri L Jour 662 (DB). . 

[10] Setting aside the conviction and sentence wit 
out affecting the verdict of the jury is not prohibit 
under sub-a. (2). (Vol 24) 1937 All 195 (196) : 88 Cri 

Jo at 465 ; ILR (1987) All 410 (DB). , ! , v 
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424* Tbe rules contained in Chapter XXVI as to the judgment or a Criminal Court of original 
Judgments of subordinate jurisdiction shall apply, so far as may be practicable, to the judgment of 
Appellate Courts . any Appellate Court other than a High Court : 

Provided that, unless the Appellate Court otherwise directs, the accused shall not he brought up, 
or required to attend, to hear judgment delivered. 

[1882 — S. 424,] ' 


SECTION 424 — SYNOPSIS. 

1. Scope and object. 

2. What the appellate judgment should contain. 

3. Who can pronounce judgment. 

4. “Other than a High Court.** 

1. Scope and object. — [I] The oljjeefc of the section 
is that uniformity should be produced and it should be 
ensured that judgments of subordinate criminal Courts 
are written in such a way as to promote public confi- 
dence in their decisions and to safeguard them against 
the possible suggestion that eases are disposed of without 
proper consideration. (Vol 82) 1945 Oudli 52 (53) : 48 
Cri L Jour 684 © (’12) 13 Cri L Jour 559 (560) : 8 Nag 
L R 84 * (*97) 19 All 506 (507) (FB). 

[2] The High Court should ba enabled in revision to 
grasp the nature of the case without reference to the 
records, (Vol 32) 1945 Oudh 52 (58) : 46 Cri L Jour 
684 * (’97) 1897 Pun Re No. 18 Cr, p. 49 (50)* (Vol 4) 
1917 Pat 336 (837) : 18 Cri L Jour 750(751) * (Yoi 14) 
1927 Nag 88 (89) : 27 Cri L Jour 1404. 

[8] The judgments of the lower appellate Courts 
should be self-contained and give a full analysis of the 
evidence. (Yol 30) 1943 Mad 66 (66, 67) ; 44 Cri L Jour 
287 * (Yol 17) 1930 Lah 1051 (1051, 1052) : 82 Cri L 
Jour 271. 


[4] A judgment which does not discuss evidence or give 
reasons will not inspire confidence in the trial of appeals 
in Courts below. (Yol 17) 1930 Lah 1051 (1052) : 32 Cri 
L Jour 271. 

[5] This section applies only when an appeal is 
admitted and heard under S, 423, but not where it is 
summarily rejected under S. 421 of the Code. (1900-02) 
1 Low Bur Bui 270 (271) * {’93-1900) 1893*1900 Low 
Bur Rul 606 (607) * (’99) 1 Bom L R 225 (225) (DB)* 
(’95) 20 Bom 540 (541) (DB)*(’94) 21 Cal 92 (96) (DB). 

[But see (Yol 4) 1917 Pat 336 (337) : IS Cri L Jour 
750.] 

[6] The provisions of this section apply to appeals 
against orders passed under Ss. 110, 250 and 476. 
(’22) 23 Cri L Jour 378 (378) (All). (Section U0.)*(’13) 
14 Cri L Jour 419 (420):40 Cal 376 (DB). (Do.)K(Vol 3) 
1916 All 197 (197) : 17 Cri D Jour 309 : 38 All 393 
(394). (Do.)*(Vol 9) 1922 Pat 157 (158) : 23 Cri L Jour 
261. (Section 250.) * (Yol 14) 1927 Cal 284 (284) : 54 
Cal 355 (DB). (Section 476— Per Chotzner J.) 


2. What the appellate judgment should con- 
tain [1] The appellate judgment should comply so 

far as may be practicable with the provisions of S. 367. 
(Yol 27) 1940 Sind 113 (114) : 41 Ori L Jour 724 (DB) 
*(Yol 24) 1937 Pesh 88 (89) : 89 Cri B Jour 337* (Vol 
12) 1925 Cal 266 (266) : 26 Cri L Jour 901 (DB)*(Vol 
7) 1920 Lah 335 (335) : 21 Cri L Jour 223 * (’10) 11 
Cri L Jour 348 (349) : 37 Cal 194 (DB). 

(2] The appellate judgment should contain the point 
or points for determination, the decision thereon and 
the reasons for the decision. (Yol 32)'1945 Oudh 52(53): 
40 Cri L Jour 684 * (Vol 80) 1948 Cal 465 (466, 467) : 
I L B (1943) 1 Cal 423 : 45 Cri L Jour 71 (DB) * (Yol 
27) 1940 All 18 (19) : I L B (1939) All 865 : 41 Cn L 
. . Jour 220 * (Vol 27) 1940 Sind 113 (114) : 41 On L 
Jour 724 (DB)* (Vol 25) 1938 Cal 522 (523) : 39 Cn 
: L Jour 791 * (Yol 24) 1937 Pesh. 88 (89) : 89 On L 
• -Jour 337 * (Vol 23) 1986 Nag 160 (160) : I L B (1937) 


Nag 38 : 39 CrL L Jour 343 * (Yoi 20! 1933 Nag 32-S 
(328) : 35 Cri L Jcar ISC * t T8) 14 Cri L Jour 570 
(570) : 1 Upp Bur Ral 169 * 'Yoi 9; 19*22 Pal 

157 iiSSi : 23 Cri Tj Jour 261 * fVoi 8] 1921 Lah 102 
(102) : 2 Lah 303 : 23 Cri L Join* 9. 

[3] “I have considered the evidence and I agree v;l;U 
tne Magistrate in his conclusions and in his reasons’* 
— Held, this is sufficient In the appellate judgment 
where the appeal is dismissed. (’97) 19 All 506 (509) 
(FB) * (Yoi 13i 1926 Bom 512 (512) : 27 Cri L Jour 
1153 (DB) * (Yol 16} 1929 Tat 231 (202) s SO Cri L 
Jour 1070 * (1864) 1861 Suth \V E Gap Cr 6 (3) (DB). 

[4] It is sufficient ior tbe appellate Court to say that 
it agrees with the conclusions and reasons of the lowei 
Court where the case is simple, and not so in complicated 
cases. (Yol IB) 1926 All 318 (318, 319) : 27 Cri L Jour 
449 * (Yol IS) 1931 Pat 379 (381} : 11 Pat 143 : 32 
Cri L Jour 1197 (DB). 


[5] The true test is really to see whether the judg 
ment indicates that the appellate Court has really anc 
not nominally considered „ the case and arrived at ai 
independent judgment. (Yol 10) 1923 Rang 188 (188)i 
1 Rang 301 : 24 Cri L Jour S20 * (Yol 27) 1940 All It 
(19) : I L B (1939) All 365 : 41 Cri L Jour 220 * (Yo 
25) 1938 Cal 522 (522, 523) : 39 Cri L Jour 791 * (Vo 
8) 1921 Lah 102 (103) : 2 Lah 308 : 23 Cri L Jour 9 d 
(Yol 6) 1919 Cal 66S (669) : 20 Cri L Jour 238 (DB) 3 
(Yol 15) 1928 Lah 863 (863) : 29 Cri L Jour 705 6 
(Yol 3) 1916 All 180 (181) : 17 Cri L Jour 167 % (TO 
XI Cri L Jour 331 (831, 332) (Mad) * (Yol 14) 1921 
Nag 88 (89) : 27 Cri L Jour 1404 (DB) * (Vol 7) 192< 
Pat 121 (122) : 21 Cri L Jour 648 * (’84) 1884 Pan R< 
No. 31 Cr, p. 56 (56) * (31) 1931 Mad W N 119 (120). 

[6] The' appellate Court need not write a long an? 
elaborate judgment, (Vol 24) 1937 Pesh 88 (89) : 39 Cr 
L Jour 337 * (Vol 15) 1928 Lah 863 (863) : 29 Cri 1 
Jour 705 * (Vol 8) 1921 Lah 102 (102, 103) : 2 Lai 
30S ; 23 Cri L Jour 9 * (’09) 9 Cri L Jour 528 (52S 
(All) * (’05) 2 Cri L Jour 170 (171) : 32 Cal 178 (DB), 


[7] The appellate Court need not repeat m extent 
all that has been stated by the trial Court. (’31) 193 
Mad W N 119 (119, 120) * (Vol 4) 1917 Cal 285 (286) 
18 Cri L Jour 294 (DB) * (Vol 6) 1919 Cal 668 (669) 
20 Cri L Jour 238 (239) (DB) * (Vol 3) 1916 All 4 
(49) : 17 Cri L Jour 461 (461). 

[8] The judgment should be independent and sel 
contained so that the High Court in revision may 1 
able to follow it without reference to the trial Court 
judgment, (Vol 27) 1940 All 18 (19) : JLR (1939) 4 
865 : 41 Cri L Jour 220 * (Vol 25) 1938 Cal 522 (52c 
39 Cri. L Jour 791 * (Vol 24) 1937 Pesh 88 (89) : * 
Cr L Jour 337 * (Vol 24) 1937 Sind 26 (27) : 30 Sii 
L B 382 : 38 Cri L Jour 363 (DB) * (Vol 22) 1935 C 
316 (321, 322) : 62 Cal 749 : 36 Cri L Jour 982 (DB) 
(Vol 11) 1924 Lah 660 (661) : 25 Cri L Jour 113* (S 
10) 1923 Lah 344 (344) : 25 Cri L Jour 246. 

re*. fTOl 11 Cri L Jour 331 (331, 3c 


(Mad.)] u 4 

[9] «'I am satisfied that the judgment of the tr 

Court is substantially right sufficient. (Vol, 

1924 Cal 537 (537) : 24 Cri L Jour 311 (DB). 

[10] “I agree with lower Court that the opposite e 
is in cultivating possession of the Bame.” Hda si 
dent* (Vol 8) 1921 Pat 504 (504) : 22 Cn L Jour 65« 
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Suspension of sentence #26. ( 1 ) Pending any appeal bv a co"v : et f j r^r-o- * ? -e 
^ppaZfoM aSC Court may, for reasons to be recorded by it in ^bi/'or^r'iLrfS' 
ssecutiOB oi the sentence or order appealed acjAirst > c. Hdcrended and. 
also, if he is in confinement, that he be released on tail cr 021 his ov.’u toL.1. 


, T . te P° WGr conferred by this section on an Appeliaio Court may t: ext-rei^d al~> bv rh» 
Mign Urnrt in the case of any appeal by a convicted person tc a Court suborning rmnvto, 

*l(2A) When any person other than a person accused 01 a nomlaiial 1* one nee is sentenced 
to imprisonment by a Court, and an appeal lies from that sentence, the Court rr.a~ if the convicted 
person satisfies the Court that he intends to present on appeal, order that he Is released 
on bail for a period sufficient in the opinion of the Court to enable him to present the appeal and 
obtain the orders of the Appellate Court under sub-section { 2 ) and the sentence of imprisonment 
shall, so long as he is so released on bail, be deemed to be suspended." 

h [(j2B) Where a High Court is satisfied that a convicted person ha? been granted special 
leave to appeal to His Majesty in Council against any sentence via eh it has imposed or 
maintained, or has been granted leave to appeal to His Majesty in Council against an or.Hr of the 
Federal Court on an appeal from the High Court involving the imposition or maintenance or a 
sentence it may if it so thinks fit order that pending the appeal the sentence or order appealed 
against be suspended, and also, if the said person is in confinement, that he be released on bail] 


(3j "When the appellant is ultimately sentenced to imprisonment, penal servitude or 
transportation, the time during which be is so released shall be excluded in computing the term for 
which he is so sentenced. 

[1882 — S. 426 ; 1872— S. 281 ; 1861— S. 421.] 

[a] Added by the Code of Criminal Procedure (Amendment! Act, 1945 «2 [111 oi 1945*. 5.8. '29-8-1945.] 
[b] Added ibid (Second Amendment) 1946 (4 [IV] of 1946), S. 2, [28-2-1046.] ‘ 


Objects and Reasons. 


Sub-section (2B )~~* In a case before the Privy Council 
it was held that a High Court possesses no power to 
grant bail to a person who has been sentenced to 
imprisonment and who has been granted special leave to 
appeal to His Majesty in Council against such sentence. 
At the same time their Lordships observed, ‘It may 
well be that a power to grant bail in such a case would 
he a proper and useful power to vest in a High Court 


...... But this desirable object can only be achieved 

by legislation/ [See (Vol 32) 1945 P. C. 94 (97, 98}.] 
Sub-section (2B) inserted in 1946 makes a provision 
conferring on High Courts the power to suspend sentence 
and grant bail where special leave to appeal to His 
Majesty in Council has been granted — See S. 0. R, s 
Gazette of India, 1946, Part V, page 41. 


SECTION 426 — SYNOPSIS. 

1. Scope. 

2. “Pending an appeal/* 

3. ' “A convicted person/* 

4. "Appellate Court.” 

5. “Sentence.” 

6. Suspension oi sentence. 

7. High Court— Sub-section (2). 

8. Exclusion of time— Sub-section (3). 

1. Scope. — [1] The special provision of this section 
is provided for special circumstances only and is not 
generally applicable to all cases. (’91) 13 All 171 (188) 
(FB), 

2. “Pending an appeal.” — [1] The pendency 
oi an appeal by a convicted person is a condition prece- 
dent to the exercise of jurisdiction under sub*ss. (1) 
and (2) of this section. (Yol 17) 1930 Pat 274 (275) : 
31 Cri Ii Jour 958 : 9 Pat 131 (DB) * (Vol 19) 1982 
Mad 720 (721) : 56 Mad 149 : 33 Cri L Jour 826. 

3. “A convicted^ person.” — [1] “Convicted 
person” means a person convicted of an offence and 
does not include persons wbo are bound over. (Vol 23) 
1936 All 107 (U 8) : 58 All 589 : 36 Cri L lour 155 
(DB) » (Vol 21) 1934 All 845 (845) : 57 All 264 : 36 
Cri L Jour 177 * (Vol 17) 1930 Pat 274 (275) : 9 Pat 
131 : 31 Cri L Jour 958 (DB). (Order under S. 118.) 

[See however (Vol 19) 1932 All 680 (681) : 54 All 
861 : 33 Cri L Jour 731.] 

4. “Appellate Court.” — [1] The only CourtB 
which can suspend the execution of a sentence or order 


under this section are the appellate Court and the High 
Court. (’91) 2 Weir 536 (536) « (’69) 12 Suth WECr 
47 (47, 48). 

[2] The Court passing the sentence cannot suspend 
it. Such Court can only release the accused on bail which 
will, however, have the effect of the sentence being 
deemed to be suspended. (*68} 4 Mad HOB App i 
(>69) 12 Suth W B Cr 47 (47). 

[See however (’81) 7 Cal I» Rep 393 (395) (DB).] 

[3] A Court to which the appeal does not lie cannot 
suspend the sentence. {*91} 2 Weir 536 (536). 

[4] The Privy Council, in an application for leave to 
appeal to itself is not a Court of criminal appeal, and 
cannot stay execution of the sentence. (Vol 2) 1915 
P C 29 (80) : 42 Cal 739 ; 16 Cri L Jour 494 : 42 
Ind App 138 (PC). 

5. “Sentence.” — [1] An appellate Court has no 
power to suspend operation of an order of detention in 
the Reformatory School. (Vol 2) 1915 Mad 1067 (1068): 
16 Cri L Jour 134 (DB). 

6. Suspension of sentence. — [1] An order of 
suspension of sentence should only be passed when very 
special cause is shown. (Vol 13) 1926 Nag 279 (280) : 
27 Cri L Jour 319. 

7. High Court— Sub-section (2).— [1] The High 
Court has unfettered powers to grant bail, yet in 
exercising these powers it ought to have regard to the 
limitations imposed on lower appellate Courts. (Vol 13) 
1926 Nag 279 (280) : 27 Cri L Jour 319* 

[2] It was held before the addition of sub-section 
(2b) that High Court has no inherent powers to suspend 
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427. When an appeal is presented under “[section 411- A, sub-section (2), or section 417], the 
irrcs' of accused in High Court may issue a warrant directing that the accused be arrested and 
appeal from acqwMcL brought before it or any subordinate Court, and the Court before which he is 
brought may commit him to prison pending the disposal of the appeal, or admit him to bail. 
[1382— S. 427.] 

[a] Substituted by the Criminal Procedure (Amendment) Act, 1948 (26 [XXVI] of 1943), S. 5 iot “S. 417,” 


428. (1 ) In dealing with any appeal under this Chapter, the Appellate Court, if it thinks 
Appellate Court may additional evidence to be necessary, shall record its reasons, _ and may either 
take further evidence take such evidence itself, or direct it to be taken by a Magistrate, or, when 
or direct it to be taken, Appellate Court is a High Court, by a Court of Session or a Magistrate. 

(8) When the additional evidence is taken by the Court of Session or the Magistrate, it or 
he shall certify such evidence to the Appellate Court, and such Court shall thereupon proceed to 
dispose of the appeal. 

(3) Unless the Appellate Court otherwise directs, the accused or his pleader shall be present 
when the additional evidence is taken ; but such evidence shall not be taken in the presence of 


jurors or assessors. 

(4) The taking of evidence under this section shall be subject to the provisions of Chap- 
ter XXV, as if it were an inquiry. 

[1882— S. 423 ; 1872— S. 282, paras. 1, 3, 4 ; 1861— S. 422.] - 


Section 426 — Note 7 (aentd.) 

the execution of sentence or grant bail, pending the 
hearing of an appeal to the Pmy Council, against its 
own sentence. (Vol 82) 1945 P C 94 (97, 98) ; 72 Ind 
App 120 : ILK (1945) Lah 57 : 46 Cri L Jour 662 
(PC). 

8. Exclusion of time— Sub-section (3). — [1] Time 
during which the sentence of appellant was suspended 
is not excluded when ultimately he is sentenced. (’91) 
2 Weir 536 (537). 

[2] The period during which a person is released on 
bail cannot reduce the term of sentence. (Vol 28) 1936 
All 12 (13) : 36 Cri L Jour 1479*(Vol 21) 1934 AU 845 
(845, 846) : 57 All 264 : 36 Cri L Jour 177. 

SECTION 428 — SYNOPSIS. 

1. Scope and object. 

2. “Appeal under this Chapter/* , 

3. “If it thinks additional evidence to be neces- 

sary/’ 

4. “Shall record its reasons/* 

5. “Direct it to be taken by a Magistrate.” 

6. “Shall certify such evidence to the Appellate 

Court,” etc — Sub- section (2). 

7. Presence of accused while additional evidence 

is taken — Sub-section (3). 

8. Procedure in taking additional evidence— Sub- 

section (4). 

9. Appeal or revision. 

1, Scope and object. — [1] This section is analogous 
to 0. 41, E. 27 of the Civil P. C, (Vol 20) 1933 Cal 364 
(365) i 60 Cal 814 ; 34 Cri L Jour 320 (DB) $ (Vol 15) 
1928 Bom 241 (242) : 52 Bom 686 : 29 Cri L Jour 990 
(DB). 

. [2] The decisions passed under the Civil Procedure 

. Code are not a trustworthy guide in interpreting this 
* , 'Section. (Vol 15) 1928 Mad. 1174 (1175) : BO Cri L Jour 
; 133* ■. 

: ,,[$] Justice should be done between the prosecutor 

, and the, person prosecuted. (Vol 13) 1926 Lah309(310): 
V v? Wb 148 : 27 CrrL Jour 463 £ (Vol 12) 1925 Pat 
? fSO (452) t 4Pat204 : 27 Cri b Jour 524 (DB), . 

[4] The object is the prevention -of a guilty person’s 
vindication of a wrongfully accused per- 
circumstances essential to 


the elucidation of truth. (*72) 18 Suth W B Or 31 (32) 
£ (Vol 12) 1925 Pat 526 (528) : 26 Cri L Jour 1171. 

[5] It is not creditable to the administration of justice 
or in accordance with modern ideas on the subject 
that a conviction or a charge, if otherwise sustainable, 
should be upset owing to a misconception on the part 
of the prosecution as to the proper mode of proving a 
statutory requisite. (Vol 7) 1920 Mad 928 (929) : 42 
Mad 885 : 20 Cri L Jour 455 (SB). 

[6] Public time should be saved by taking only the 
additional evidence necessary instead of remanding the 
whole case. (Vol 5) 1918 All 133 (134) : 19 Cri L Jour 
4S5. 

[7] The additional evidence can be taken in appeals 
against conviction or appeals against acquittal. (Vol 1) 
1914 Mad 628 (631) : 38 Mad 1028 : 15 Cri L Jour 
286 (DB). 

[8] Additional evidence can be taken for the prosecu- 
tion or for the defence. (Vol 12) 1925 Mad 106 (109, 
111) : 25 Cri L Jour 401 (DB) *' (Voi 15) 192’3 brad 
1174 (1175) : 30 Cri L Jour 133. 

[9] The High Court can, on a reference under S.307, 
call for further evidence under this section. (Vol 16) 
1929 Cal 244 (246) : 56 Cal 566 : 30 Cri L Jour 1031 
(DB) £ (’73) 20 Suth W E Or 1 (5). 

[10] The High Court in revision may exercise the 
powers under this section. (Vol 22) 1935 Pat 208 (209): 
14 Pat 455 : 36 Cri L Jour 1048 (DB). 

[11] Appellate Magistrate passing order that before 
giving decision evidence of certain witnesses is to be 
recorded — Decision given without recording such evi- 
dence — Procedure held irregular. (Vol 27) 1940 Oudh 
396 (397) : 41 Cri L Jour 725. 

2. “Appeal under this Chapter.” — [1] A pro- 
ceeding under S. 125 of the Code is not an appellate 
proceeding and consequently this section does not apply. 
(Vol 6) 1919 Pat 171 (172) : 20 Cri L Jour 221. 

[2] A proceeding under S. 437 of the Code is one in 
revision and this section has no application to such a 
proceeding. (’07) 6 Cri L Jour 357 (358) (DB) (Cal) 
*(’82) 1882 AU W N 146 (147) (DB). 

[3] An appeal under S.476B of the Code is not under 
this Chapter and consequently this section does’ not 
apply. (Vol 15) 1928 Mad 391 (392) : 51- Mad 603 : 29 
Cri h Jour 445 £ (TO) 11 Cri D Jour 2&) (981): 33 Mad 
90 (DB) *(’07) 5 Cri L Jour 988 (289): 30 Mad 311 , (DB), 
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428 — Note 2 (contd.) 
ae appellate Court may record additional evi- 
an appeal under S. 250, sub-s. (3). (Yol 17) 

>3 483 (484) : 5B Mad 68S : 31 Cri L .Tour 602 

le Sessions Court, in an appeal from the judg- 
an Assistant Sessions Judge, cannot record 
il evidence. (Vol 22) 1935 Oudh 402 (40B1 : 36 
Jr 844 : 11 Luck 231. 

ppeal to High Court from order under S. 19, 
Offenders Act, 18S1 — High Court can direct 

11 evidence. (Yol 21) 1934 Mad 55 (59) : 57 
: 35 Cri L Jour 511 (DB), 

'If it thinks additional evidence to beneces- 

- [1] The power to take additional evidence should 
ercised for the purpose of filling a gap in the pro- 
case when the necessary evidence was available 
•rosecutien at the hearing and ought to have 
duced then. (Yol 24) 1987 Mad 1S1 (181, 182): 
i Jour 257 (DB)* (Vol 22) 1935 Oudh 402 (404): 

I. Jour 844 : 11 Luck 231 *(Vol 22) 1935 Mad 
•): 37 Cri L Jour 99 (DB) *(Vol 12) 1925 Lak 
: 5 Lah 404 : 26 Cri L Jour 320 (DB)* (’82) 5 
( 221 ). 

.ction can be taken under this section to supply 
t in formal proof but before additional evi- 
i allowed the Court should be satisfied that the 
me of formal proof only. (Yol 7) 1920 Med 92S 

12 Mad SS5 : 20 Cri L Jour 455 (SB). 

'he provisions of this section are not to be invoked 

- supplying formal proof. (Yol 33) 1946 Nag 99 
L B (1945) Nag 809 (DB) *(Vol 31) 1944 Oudh 

i) : 45 Cri L Jour 730 *(Voi 12) 1925 Mad 106 
1): 25 Cri L Jour 401 (DB) *(Vol 15) 1928 Mad 
175) : 30 Cri L Jour 133. 

?ke provisions of this section are directed to the 
tent of justice even at a late stage in the proceed- 
' the introduction of further materials which the 
udges to be essential to a just decision. (Yol 12) 
rt 52 G (528, 529) : 26 Cri L Jour 1171. 

The word “necessary” does not import that it is 
ble to pronounce judgment without the addi- 
ovidence. (Yol 12) 1925 Mad 106 (108) : 25 Cri 
401 (DB). 

The necessity for taking additional evidence under 
ition must be determined on the particular facts 
l case, (’ll) 12 Cri L Jour 585 (590, 591) : 36 
57 (SB). 

The necessity for additional evidence must be 
snt from the record in the case, (’06) 3 Cri L Jour 
36) (DB) (Low Bur.) 

The discretion vested in the Court of appeal 
1 not be exercised arbitrarily. (’10) 11 Cri L Jour 
■74) (Mad) *(Vol 7) 1920 Mad 928 (930, 933) : 42 
$85: 20 Cri L Jour 455 (SB) *(’82) 5 Ail 217 (221). 

The discretion to call for additional evidence 
1 be used when justice demands it. (Yol 22) 1935 
t (64) : 36 Cri L Jour 117 *(’31) 1931 Mad W N 
f32) (DB) *(Vol 15) 1928 Bom 241 (242): 52 Bom 
29 Cri L Jour 990 (DB) *(Vol 10) 1923 Mad 600 
; 24 Cri L Jour 403 (DB) *(Vol 8) 1921 All 215 
: 27 Cri L .Tour 813 (DB). 

>] If there is some yrima facie evidence bearing 
the guilt or innocence of the accused, the appellate 
t may act under this section. (Vol 31) 1944 Oudh 
244): 45 Cri L Jour 730 *(’72) 18 Suth W B Cr 31 

L] Important witnesses not cited by parties — Trial 
t fails to call them — Additional evidence may he 
a. (Vol 31) 1944 Pat 373 (37G): 23 Pat 278: 46CriL 
546 (DB) *(Vol 29) 1942 Pat 143 (144): 43 Cri L Jour 
#(Vol 25) 1938 Mad 900 (902) : 40 Cri L Jour 35. 


[12] Trial Court refuses to take evidence offered for 
some reason — Additional evidence mav be taken, 

13 Mad 87-5 (3811 (DB) *.'*11)12 Cri L Jour 585(531): m 
Mad 457 (SB) ®(*H) 12 Cri L Jour 412 (420) (DB) (Lah* 
*(’07) 5 Cri L Jour 164 (167, 168): 31 Bom 21S (DB/. 

[13] Documents admitted not proved — Esuminatbn 
of accused not satisfactory— Additional evidence may be 
taken. (Yol 23) 1936 Pat 438 (489) : 37 Cri L Jour 90C. 

[14] Prosecution witnesses not cross- examined an 3 
not recalled after charge — Accused desiring their evi- 
dence — Additional evidence mav be taken. fYo' 25) 1988 
Cal 781 (782) : I L R (1939; 1 Cal *205 : 40 Cri L .lour 
47 (DB). 

[15] Accused alleging that confession was obtained 
from him by force — Trial Court failing to inquire — Ail:- 
tional evidence may be taken, (’71) 8 Bom H C K Cr 
126 (149) (FB) *(1864) 2 Bom H C E Cr 338(399) (SB). 

[16] Accused insane — Medical evidence not taken — 
Additional evidence may be taken. (‘30) 11 Cri L Jour 
105 (105) (DB) (Lah). 

[17] Whether a remand under S. 428 or taking alli- 
tional evidence under this section is the proper procedure 
will depend upon the facts of each case. (’66) 2 Bom 
HCKCr 395 (396, 397) *DB) *(Yol 6) 1919 Cal 862 
(872) : 19 Cri L Jour 753 (DB). 

[18] Where an illegality in the conduct of the case 
has been committed, the case should be remanded. 
(Vol 16) 1929 Bom 809 (310, 311, 313) : 53 Bom 57S : 

31 Cri L Jour 309 (DB) ®(Yol 1*2) 1925 Cal 172 (172) : 

26 Cri L Jour 313 (DB) *{1900) 2 Bom LB 342 (544) 
(DB). 

[19] An order setting aside the conviction and send- 
ing the case back for further evidence but not for com- 
plete trial is illegal. (Yol 23) 1936 Pat 43S (439): 37 Cri 
L Jour 906. 

[20] Allegations in grounds of appeal regarding same 
happening in the trial Court at the pronouncing of judg- 
ment — Appellate Court, examining Magistrate, held evi- 
dence so taken was not under S. 428 — Appellate Court 
can inquire by report. (Yol 29) 1942 Mad 668 (669) : 44 
Cri L Jour 5. 

4. “Shall record its reasons/ J — [1] Whenever 
additional evidence is taken under this section, reasons 
for the same should be given, (Vol 11) 1924 All 193 
(194) : 26 Cri L Jour 200 * (Yol 13) 1926 Lah 309 
(309) : 7 Lah 148 : 27 Cri L Jour 463 * (’10) U Cri 
L Jour 571 (574) (Mad) * (’10) Il Cri L Jour 734 (734) 
(Mad). 

[2] This provision is a guarantee against the appel- 
late Court exercising its powers arbitrarily. (Yol 7) 1920 
Mad 928 (933) : 42 Mad 885 : 20 Cri L Jour 455 (S B). 

[3] Additional evidence should not be perused in 
appeal unless the provisions of this seotion were com- 
plied with. (Yol 11) 1924 All 193 (194) : 26 Cri L Jour 
200 . 

[4] Beasons for taking additional evidence not record- 
ed — Irregularity Is curable under S. 537 if there is no 
failure of justice. (Yol 17) 1930 Mad 483 (484) *. 53 Mad 
688 : 31 Cri L Jour 602 (D B) * (’ll) 12 Cri L Jour 
2401241) (D B) (Mad). 

5. “Direct it to be taken by a Magistrate.” — 
[1] The appellate Court cannot call for a report from 
the Magistrate. (Yol 12) 1925 Pat 450 (452) : 4 Pat 
204 : 27 Cri L Jour 524 (D B), 

[2] The Court cannot call for a finding on the addLj 
tional evidence taken by the Magistrate. (Yol 2) 1915 
Mad 756 (756) : 16 Cri L Jour 79 * (’ll) 12 Gri L Jour 
240 (241) (D B) (Mad) * (Yol 21) 1934 Lah 316 (316) s 
35 Cri L Jour 1166 * (’69) 3 Bom L R App Cr 62 (64) 
* (Yol 3) 1916 Pat 219 (221) : 17 Cri L Jour 332 : 1 
Pat L Jour 99 (D B)- 
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429. the Judges cooposirg the Court of Appeal are equally divided in opinion, the case, 
p . „ htre .T Ul j,-, cs v/ith their opinions thereon, shall be laid before another Judge of the same 
ctCcsri^of" Jmeal ‘are Court, and such Judge, after such hearing (if any) as he thinks fit, shall 
totally divided. deliver his opinion, and the judgment or order shall follow such opinion. 

[1382— S. 429; 1872— S. 271 Para. 8.] 


Finality c-f or&us cn 
appeal. 


530. Judgments and orders passed by an Appellate Court upon 
appeal shall be final, except in the cases provided for in section 4 17 and 
Chapter XXXII. 


[1882-S. 480 ; 1872 — S. 285 ; 1861— S. 428.] 


Section 428 — Note 5 (conid % ) 

[S] The Court cannot act on the finding or report in 
re^neet of additional evidence of the Magistrate. (Vol 
3) 1916 Mad 775 (775, etc.) : 16 Gri L Jour 767 (D B). 

[4] Appellate Court cannot send the case to the 
police for further investigation. (1900) 1900 All W N 
130 (130) (D B). 

6. “Shall certify such evidence to the Appel- 
late Court,” etc — Sub-section (2).— [1] The appellate 
Court after perusing the additional evidence should it- 
self dispose of the appeal. (Vol 3) 1916 Mad 775 (776, 
778) : 16 Cri L Jour 767 (D B) ® (Vol 2) 1915 Mad 756 
(756) : 16 Ori L Jour 79. 

7. Presence of accused while additional evi- 
dence is taken — Sub-section (3). — [1] The evidence 
should ordinarily he taken in. the presence of the ac- 
cused, though the Court has power to dispense with 
such presence. (Vol 15) 1928 Bom 200 (200) : 52 Bom 
699 : 29 Cri L Jour 972 (D B) ® (’06) 8 All L Jour 
12 2n (112n) ® (’91) 13 All 171 (188) (F B) » (’06) 3 
Cri L Jour 376 (378) : 29 Mad 100 (D B). 

[2] If the original trial had been with a jury or 
assessors, additional evidence need not be taken in the 
presence of the jury or the assessors, (Vol 25) 1938 Ca] 
781 (781) : I L B (1938) 1 Cai 205 : 40 Cri L Jour 47 
(D B) * (*07) 6 Cri B Jour 154 (159) (D B) (Cal) ® (’98) 
16 All 138 (137) (D B). 

8. Procedure in taking additional evidence — 
Sub-section (4). — [1] In taking additional evidence 
under this section the provisions contained in Chap- 
ter XXV should be followed. (’10) 11 Cri L Jour 734 
(734) (Mad) ® (Vol 8) 1921 All 215 (216) : 27 Cri L 
Jour 813 (D B). 

[2] Additional evidence being taken by a Magistrate 
— Offence against public justice under S. 195 committed 
—Magistrate can prefer a complaint with respect to 
that offence. (’71) 15 Suth W E Cr 64 (66). 

9. Appeal or revision [1] A judgment passed 

by the^ appellate Court after taking the additional evi- 
dence is appellate judgment from which there is no 
appeal. (’71) 15 Suth W E Cr 33 (34) ® (1900) 27 
Cal 372 (375) (D B) ® (’69) 6 Bom H C R Cr 64 (66). 

[2] A Court of revision will not interfere with an 
order under this section made by a Court of appeal 
unless the appellate Court committed an error of law 
prejudicial to the accused. (Vol 12) 1925 Pat 526 (530) : 
26 Cri L Jour 1171 ® (Vol 5) 1918 Pat 272 (272, 273) : 
19 Cri B Jour 902 : 3 Pat B Jour 632 (D B), 

[3] Appeal before a First Class Magistrate — He 
ordered additional evidence — Additional District Magis- 
trate withdrew the case to his file and disposed of it 
without additional evidence — Held , he was not hound 
by the opinion of the Magistrate. (’08) 7 Cri L Jour 
329 (330) : 31 Mad 277 (D B). 


Section 429 — Note 1. 

03 The section applies hot only to appeals but also 
to revision petitions by virtue of S. 439, sub-s. (1). (’32) 
1982 Mad W N 873 (888) £DB)1 
; ft] The principle of this section applies to a refer- 
**$?, (»9l) 15 Bom 452 (474, 476) (SB). 


[8] Where the Judges of appellate Court are equally 
divided over the question of bail, this section does not 
apply. (’09) 9 Cri L Jour 409 (413) : 36 Cal 174 (DB). 

[4] A third Judge to whom reference is made cannot 
make a reference to a Full Bench. (Vol 12) 1925 Cal 
1040 (1045, 1046) : 26 Cri L Jour 915 (SB). 

[5] The third Judge to whom case is referred on 
difference between two Judges should consider all the 
points involved before he gives his opinion. (Vol 34) 
1947 Lah 244 (244, 245) : 48 Cri L Jour 126*(’10) II 
Cri L Jour 515 (517, 518) : 38 Cal 202 (DB) *(’32) 1982 
Mad W N 873 (888, 889) (DB)® (Vol 14) 1927 Bom 177 
(182) : 51 Bom 310 : 28 Cri L Jour 373 (DB). 

[6] Judges agreed that accused cannot be acquitted, 
but differed whether he should be convicted or new trial 
'should be held — The third Judge on reference can dis* 
agree on the point on which the Judges agreed. (Vol 6) 
1919 Cal 862 (870) : 19 Cri L Jour 758 (DB). 

[7] Judges agreed that accused is guilty, but dis- 
agreed on a subsidiary point — The third Judge to whom 
the case is referred can disagree on the question of 
guilt of accused. (’82) 1932 Mad W N 873 (891) (DB). 

[8] Two or more accused in a case— J udges agreed with 
regard to one of them but divided as regards others 
—The case of latter accused alone placed before the third 
Judge. (Vol 30) 1943 All 272 (272) ; ILB (1943) All 82: 
44 Cri L Jour 765 (DB)®(’10) 11 Cri L Jour 515 (517, 
518) : 38 Cal 202 (DB) ®(Vol 18) 1931 Bah 513 (520) : 
82 Cri B Jour 868 (DB). 

[9] Case referred to third Judge— Judgment will be 
according to his opinion. (’10) 11 Cri L Jour 515 (517, 
518) : 88 Cal 202 (DB). 

[10] Murder case— Judges agreed regarding guilt of 
accused but differed on question of sentence — Difference 
sufficient not to award death penalty though the third 
Judge, on reference, may consider whether or not death 
penalty should be given. (Vol 17) 1930 Cal 193 (198) : 
81 Cri L Jour 817 (DB), 

Section 430 — Note 1 

[1] A sentence is final when it cannot be set aside or 
interfered with in any manner by any Court, (’86) 12 
Cal 536 (538) (DB). 

[2] Jail appeal dismissed under S. 421 — Judgment 
cannot be altered or reviewed by the same Court. (Vol 
27) 1940 Oudb 371 (375) : 41 Cri L Jour 682 : 15 Luck 
703 (DB) ® (Vol 27) 1940 Oudh 369 (371) : 41 Cri L 
Jour 711 : 15 Luck 662 (DB)® (Vol 26) 1939 Bang 392 
(393) : 41 Cri L Jour 108 : 1940 Bang L B 145® 
(Vol 6) 1919 Cal 409 (410) : 46 Cal 60 ; 20 Cri L Jour 
265 (DB)® (Vol 10) 1923 Mad 426 (427) ; 46 Mad 382 : 
24 Cri L Jour 439 (DB) ® (Vol 13) 1926 All 178 (179) : 
48 All 208 : 26 Ori L Jour 1621® (Vol 9) 1922 All 480 
(481) : 44 All 759 : 23 Cri L Jour 505 (DB) ® (Vol 22) 
1935 Pat 426 (427) : 37 Cri L Jour 58 : 14 Pat 392 
(DB)®(Vol 18) 1926 Mad 420 (420): 27 Ori L Jour 184. 

[See however (Vol 21) 1934 All 988 (988) : 36 Cri 
L Jour 300.] 

[3] In Jail appeals it is not essential that the appel- 
lant should be heard before the appear is dismissed. 
(Vol 10) 1923 Mad 426 (432) : 24 Cri B Jour 439 : 46 
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434. Every appeal under 3 [section ill- A, sub-section (2) or section 417 ] , snail finally abut': or. 
Abatement of appeals, the death of the accused, and every other appeal under this Charter 
([except an appeal from a sentence of fine) shall finally abate on the death of the appellant 
[1882— S. 431.] 

[a] Substituted by the Criminal Procedure (Amendment) Aot. 1343 (26 [XXVI] cf 1343), 5. 5 for “section 417.” 

[ 27 - 11 - 1943.7 

OBJECTS AND REASONS. 

“Clause 431. — We think that an appeal against a estate. We hr-e a.-r.roin;'.* escorted this easo. 1 ' 

sentence of fine should not abate by reason of the death & 0. R., 1699. 

of tbe accused, because it is a matter which afiecss his 


CHAPTER XXXII. 

Op Reference and Revision. 

4*32. A Presidency Magistrate may, it he thinks fit, refer for the opinion cf the High Courfc 
Reference bij Presidency any question of law which arises in the hearing cf any case pending 
Magistrate io High Court, before him. or may give judgment in any such case subject- to the 
decision of the High Court on such reference and, pending such decision, may either commit the 
accused to jail, or release him on bail to appear for judgment when called upon. 

[1882 — S. 482.] 


Section 430 — Note 1 { conta .) 

Had 382 (DB) © (Vol 22) 1935 Pat 426 (427) : 37 Cri L 
Jour 58 : 14 Pat 392 (DB). 

[4] Non-jail appeal dismissed under S. 421 — Dis- 
missal is final and cannot be reconsidered. (Vol 22) 1935 
Sind 84 (85) : 29 Sind L R 203 : 36 Cri L Jour 831 
(FB) © (’95) 19 Bom 732 (784) (DB)©(’04) 1 Cri L Jour 
329 (330) (DB) (Bom). 

[5] Appellant or pleader not appearing, in spite "of 
opportunity given at the hearing — Appeal dismissed — 
Dismissal, held, cannot be reconsidered. (Vol 13) 1926 
Lah 190 (197) : 27 Cri L Jour 23 * (Vol 22) 1935 Sind 
84 (86) : 29 Sind L R 203 : 36 Cri L Jour 831 (FB) © 
(’79) 4 Bom 101 (103) (DB) © (*87) 1887 Pun Re No. 24 
Cr, p. 48 (48) (DB). 

[6] Non- jail appeal — Opportunity not given to 
appellant or his pleader to be heard — Dismissal of 
appeal is without jurisdiction and can be reconsidered. 
(’12) 13 Cri L Jour 710 (711) (DB) (Mad) © (Vol 12) 
1925 Lah 355 (356) : 26 Cri L Jour 1169 (DB), 

[7] Parties or their pleaderB not present in spite of 
opportunity given and consequently not heard — Finality 
of appellate jugdment is not affected. (Vol 10) 1923 Pat 
297 (298) : 26 Cri L Jour 419. 

[8] Appeal dismissed merely for default of parties — 
Order can be reconsidered. (’09) 9 Cri L Jour 553 (554): 

5 Nag Jj R 76 * (Vol 10) 1923 Mad 426 (432, 433) : 46 
Had 382: 24 Cri L Jour 439 (DB)** (’09) 10 Cri L Jour 
287 (289) (DB) (Cal). 

[9] No notice to parties regarding date and place of 
hearing— Order parsed is open to reconsideration. (Vol 6) 
I919£?al 409 (410) : 46 Cal 60 : 20 Cri L Jour 265 (DB)* 
(’09) 9 Cri L Jour 553 (554, 555) : 5 Nag L R 76. 

[10] Convicted person preferring jail appeal and an 
appeal through pleader — Former appeal dismissed 
in ignorance of the latter — Order of dismissal 
eannot bo net aside. (Vol 13) 1926 All 178 (179) : 48 
All 208 : 23 Cri L Jour 1621, (High Court can set 
aside such, order in revision.) *(’06) 4 Cri L Jour 373 
(373) (All) (Do.) 

[11] The dismissal of an appeal under S. 421 on the 
ground that the appeal is barred by limitation is a valid 
judgment and is final. (Vol 10) 1923 Mad 426 (427) : 
40 Mad 382 : 24 Cri h Jour 439 (DB) * (’95) 19 Bom 
732 (734) (DB). 

[But see (Vol 21) 1934 AU 206 (207) : 56 All 299 : 
35 Cri L Jour 441 J 

V [12] A charged under Ss. 302 ana 304, Penal Code— 
L, A acquitted of charge under S. 302 but convicted under 


S. 304 — i’s appeal against conviction dismissed — Provin- 
cial Government appealing against acquittal — Ucld t 
High Court could hear that appeal. (Vol 19; 1932 Nag 
121 (123, 124) : 28 Nag Xi R 233 : 33 Cri L Jour 849 
(FB) (Overruling AIR (Vol 19) 1932 Nag 73 : 33 Cri L 
Jour 723 (DB).) 

[13] Appellate Court in course of hearing ot appeal 
ordering that evidence of certain witnesses should be 
recorded by trial Court — Appellate Court then dispos- 
ing of appeal though such evidence not recorded — 
Procedure, held, was irregular. (Vol 27) 1940 Oudh 396 
(397) : 41 Cri L Jour 725. 

[14] An appellate Court cannot dismiss an appeal 
till the decision of a civil suit between the parties. (Vol 
5) 1918 All 247 (248) : 19 Cri L Jour 358 (359). (Appel- 
late Court can postpone decision of appeal). 

Section 431 — Note 1 

[1] The object of introducing the exceptions to an 
appeal against a sentence of fine was to prevent the 
estate of the deceased appellant from being damaged. 
(’09) 9 Cri L Jour 103 (104) : 1908 Pun Re No. 24 Cr. 
* (Vol 6) 1919 Lah 347 (348) : 1919 Fun Re No. 8 Cr : 
20 Cri L Jour 214. 

[2] Where the conviction of a deceased person . is 
allowed to stand in appeal, the fine imposed upon him 
can be realised from his legal representatives. (Vol 28) 
1941 Pat 526 (527) : 42 Cri L Jour 653. 

SECTION 432 — SYNOPSIS. 

1. Scope. 

2. Reference by Presidency Magistrate. 

3. “Any question of law.” 

4. “May give judgment ...» on such reference.” 

5. “Arises in the hearing of any case.” 

1. Scope.— [1] This section enables a Presidency 
Magistrate to refer for the opinion of the High Court 
any question of law which arises in respect of any 
proceedings pending before bim. (’91) 15 Bom 530 (532) 
(DB). (Police Act, Act 48 [XLVIII] of I860,) © (Vol 5) 
1918 Bom 70 (71) : 43 Bom 310 : 20 Cri L Jour 34 
(DB). (Extradition Act.) © (’85) 11 Cal 267 (270, 271) 
(DB). (Stamp Act.) © (’06) 8 Bom L R 601 (606) (DB). 
(Bombay Abkari Act.) © (’09) 10 Cri L Jour 543 (545) : 
34 Bom 252 (DB). (Bombay Municipal Act.) © (Vol 2) 
1915 Cal 728 (728, 729) : 16 Cri L Jour 317 (DB). 
(Calcutta Municipal Act.) ©(’04) 1 Cri L Jour 69 (70) : 8 
Cal W N 142 (DB). (Do.) © (’13) 14 Cri L Jour 47 (48) 
(Mad). (Madras City Municipal Act.) _ 

2. Reference by Presidency Magistrate, — [1. 
No Magistrate except a Presidency Magistrate has powei 
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[S3. 433-435] 


3,33 (i) When a question has been so referred, the High Court shall pass such order ftei 

Disposal of case accoid- on as it thinks fit, and shall cause a copy of such order to be sent 
ing to decision of High the Magistrate by whom the reference was made, who shall dispose 
Court the ease conformably to the said order. 

Direction as to costs. ( ,2) The High Court may direct by ■whom the cost of such reference sh 
be paid. 

[1SS2 — S. 433.] 

[Power to reserve questions arising in original jurisdiction of High Court. Procedi 
when question reserved] — Omitted by the Criminal Procedure Amendment Act, 19 
{26 [XXV I J of 19 A3), S. 6. [27-11-1943]. 

[18S2 — S. 434.] 

Power la call for records 435 . (1 ) The High Court or any Sessions Judge or District Magistra 

of inferior Courts. or any Sub- divisional Magistrate empowered by the [Provincial Gove 

ment] in this behalf, may call for and examine the record of any proceeding before any infer 
Criminal Court situate within the local limits of its or his jurisdiction for the purpose of satisfy 
itself or himself as to the correctness, legality or propriety of any finding, sentence or order recort 
or passed, and as to the regularity of any proceedings of such inferior Court [and may, wl 
•calling for such record, direct that the execution of any sentence be suspended and, if the accu 
is in con fin ement, that he be released on bail or on his own bond pending the examination of 
record. 


Section 432— Note 2 ( contd.) 

to make a reference to Higli Court under this section. 
(’08) 9 Cri L Jour 248 {*248) : 1 Sind L R 4 (DB). (Dis- 
trict M&gistrate.)*(’80) 2 All 771 (772). (Sessions Judge.) 
*(’85) 1885 Bat 214 (214). (Do.}*(’08) 7 Cri L Jour 40o 
(401) (DB) (Cal). (Sub-divisional Magistrate.)>P( 5 84) Oudh 
S C No. 71, p. 82. (Do.) 

[2] Presidency Magistrate not making a reference 
under this section — High Court cannot direct him 
to state a ease especially when he has acquitted the 
accused. (Yol 31) 1944 Bom 107 (108) : I L R (1944) 
Bom 302 : 45 Cri L Jour 612 (FB). 

3. “Any question of law.” — [1] Question of law 
includes questions relating to procedure, jurisdiction, 
construction and interpretation of provisions of law. 
(’92) 16 Bom 159 (161) (DB}*(1900) 4 Cal \V N 26 (27) 
(DB)*(Vol 12)1925 Cal 579(580): 26 Or. L. J. S02(DB). 

[2] Reference on questions of fact is incompetent — 
Opinion of High Court on such question has not the 
force of a ruling. (’09) 9 Cri L Jour 248 (248) : 1 
Sina R R 4 (DB). 

[3] The Magistrate cannot refer questions of law if 
such questions have already been settled by judicia 
precedents binding on him even though he may doubt 
the soundness or correctness of such precedents. (Yol 17) 
1930 Bom 49(54): 54 Bom 146: 31 Cr, L. J. 683 (DB). 

[4] Magistrate should state the question on which he 
requires the opinion of the High Court distinctly and 
in the form of a definite question of law. (’96) 1896 
Rat 838 (839) * (Yol B) 1916 Mad 655 (656) : 39 Mad 
<686 : 16 Cri L Jour 620 (DB). 

4. “May give judgment ... on such reference.” 
— [1] In cases where it is undesirable for Magistrate to 
make reference in the form which involves giving a 
decision on law divorced from the facts, Magistrate 
should use second part of the section. By adopting this 
course duplicity of hearing in both Courts would pro- 
bably be avoided and all the facts would be before the 
High Court once for Jail. (Yol 36) 1939 Cal 529 (530) : 
40 Ori It Jour 782: *ILR (1989) 2 Cal 411 (S B). (Over- 
ruled ou another point’ in (Yol 32) 1945 P C 156 : 72 
Ind App 241 (P C).) 

‘J. , \ Arises in the hearing of any case.”— [1] 

^^ referehee can be made when hearing of case has not 
Wpmadhed. £99) 1 jBomRR 521 (522) (D B). . 

df reference conferred upon Presidency 
ovhfiped ' ' only j fp s*uch questions of law 


which it is the Magistrate’s duty to decide. He oi 
not to refer any other question of law which is 
necessary for the determination of the ease. (Yol 
1929 Cal 756(757) : 57 Cal 1042 : 31 Cr. L J. 506 (] 
Section 433— Note 1 

[1] Reference under S. 432 — High Court is str 
confined to the terms of the reference. It hat 
power to deal with facts or to consider any other 
tentions that may have been raised in the case be 
the Magistrate. (’06) 3 Cri L Jour 365 (366) : 33 
193 (DB). 

[2] Where the High Court passes an order under 
section and the Magistrate gives a decision in confor 
with such order, it has no power to reconsider or re 
that order in case the matter comes up before 
appeal. (’93) 1893 Rat 638 (638). 

[3] The decision of High Court on a reference u 
S, 482 is an opinion and not a “judgment, deer 
order” within S. 205 (1) of the Government of Indh 
of 1935. (Yol 26) 1939 Cal 529 (530) : 40 Cri L 
782 : I L R (1939) 2 Cal 411 (SB). 

SECTION 435 — SYNOPSIS. 

1. Scope. 

2, What Courts cannot revise proceedings u 

this section. 

3. “High Court,” meaning of. 

4. “May call for.” 

5. High Court will not entertain applic 
unless the lower Court has first beei 
proached. 

6. The proceedings must be that of a crir 
Court. 

7. Explanation. 

8. Inferior Court must be within the local lim 

the revising Court’s jurisdiction. . 

9. “Any proceedings” may be called for. 

10. Correctness, legality or propriety of any fin 

sentence or order and regularity of any 
ceeding. 

11, Extent of power of Sessions Judge or Di 

Magistrate. 

12. Extent of power of Sub-divisional 'Magii 

— Sub -section (2). 

13, Revision not to be entertained by botl 

Sessions Judge and the District Magisti 
Sub-section (4). 

14* Bar of revision. 
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Explanation , — All Magistrates, "whether exercising original or appellate jurisdiction, shell r-e 
deemed to be inferior to the Sessions Judge for the purposes of this sub-section and of section 417. 1 


(2) If any Sub-divisional Magistrate acting under subjection 1 considers thi t any such 
finding, sentence or order is illegal or improper, or that any such proceedings are irregular, he 
shall forward the record, with such remarks thereon as he thinks lit, to the District Magistral. 

(Jf) If an application under this section has been made either to the Sessi ms Judge e: District 
Magistrate, no further application shall be entertained by the other of them. 

[1882 — S. 435 ; 1872-Ss. 294, 295, 520 ; 1361— Ss. 405, 434.] 

[a] Substituted by A. 0. for ‘‘Local Ck>verumeni*\ 

[b] Inserted by the Code of Criminal Procedure (Amendment) Act, 1923 IS [XVIII] cl 1^23), S, 1 10. 

[c] Bub-s. (3) was repealed , ibid. 


Section 435 (contd.) 

15. Order under the Code for execution of extradi- 

tion warrant — Revision, if barred. 

16. Second application for revision. 

17. Dismissal for default— Restoration. 

18. Duty of Court whose records are called for. 

1. Scope — [1] This section empowers the Courts 
specified therein to call for the records of inferior crimi- 
nal Courts and examine them for the purpose cf satis- 
fying themselves as to whether a sentence, finding or 
order of such inferior Court is legal, correct or proper, 
or whether the proceedings of such inferior Courts are 
regular. (Vol 27) 1940 Sind 65 (65, 66) : I L B (1940) 
Ear 157 : 41 Cri L Jour 568 (DB) * (*78) 2 Bom 564 
(570) (SB) « (’09) 10 Cri L Jour 385 (388) : 36 Cal 994 
(DB) * (10) 11 Cri L Jour 476 (477) (All). 

[2] The object of the section is to give superior crimi- 
nal Courts a supervisory jurisdiction in order to correct 
miscarriage of justice. (Vol 25) 1938 Nag 394 (398) : 
ILB (1938) Nag 442 : 39 Cri L Jour 917 (DB) * 
(Vol 15) 1928 All 287(288): 29 Cri L Jour 446 (DB). 

[3] The aim of the Legislature is to secure the set- 
ting right of a patent error or defect, and not to give the 
Court a roving commission either in the direction of 
stamping with approval the proceedings of a lower Court, 
or in the direction of questioning about and looking to 
see if, possibly under a fair record, there lies some traces 
of a possible error. (*99) 1899 All W N 135 (136). 

[4] Where a revision petition by a prisoner addressed 
to the High Court is handed over to the Jail Superin- 
tendent and the latter deliberately withholds it from 
the High Court and declines to forward it, the Jail 
Superintendent interferes with the administration of 
justice and is guilty of a criminal contempt. (Vol 32) 
1945 Nag 33 (49) : I L E (1945) Nag 74 (DB). 

[5] The records of a proceeding can be called for 
under this section even when the proceeding is pending 
before the inferior Criminal Court. (Vol 28) 1941 Bang 
114 (115, 116) : 1941 Rang L E 82 : 42 Cri L Jour 573. 

2. What Courts cannot revise proceedings 
under this section. — [1] An Additional Sessions 
Judge cannot exercise the powers of a Sessions Jadge 
and act under this section. (1900-1902) 1 Low Bur Rui 
119 (120) * (’06) 3 Cri L Jour 88 (88) (DB) (Bom) © 
(’76) 25 Suth W B Or 21 (22) (DB) '(Joint Sessions 
Judge, under the Code of 1872.) © (’85) 9 Bom 164 
(168) (DB). (A joint Sessions Judge cannot dxercise the 
powers of a Sessions Judge under Chap. XXXII.) 

[2] A Special .1 udge eannot exercise the powers of a 
Sessions Judge and act under this section. (*05) 2 Cri L 
Jour 534 (538) (DB) (Cal), 

[3] An order signed by another person^ ‘for” the 
District Magistrate, calling for a proceeding is an order 

, without authority. (Vol 28) 1941 Rang 114 (115, 116) : 
1941 Bang L R 82 : 42 Cri L Jour 573. 

3. “High Court,” meaning of — * [1] The High 
J, 'Court** for the purposes of revision .against an acquittal 


Samba: l‘u.rz.-uuLs L the Com- 
and not the High Court zi 
pat 449 '450,i : 6 Va! 83 : 21 


in proceedings from the 
missioner of Bhagaipur 
Patna. (Vol 13/ 1926 
Cri L Jour -80 (BE;. 

4. “May call :orh*— [1] Words ‘hi. ay toe 

record” show that superior Court may in its discretion 
call for and examine record of interior Com t. (Vo: 31) 
1944 Cal. 17 i*20) : ILB «T944* 2 Cal 1 : 15 Cri L Jo uu 
309 (FB). 

[2] The section doe? not indicate any method by 
which such superior Court should be apprised of the 
Irregularities in the proceedings of the inferior Court. 
It eannot be limited to cases in which the Judge cf such 
Court happens to have personal knowledge leading him 
to suspect an irregularity or to eases where an application 
is made by interested parties; it can act suo moiu on 
any information and can call for the records irrespective 
of the source of the information. (Vol 18) 1931 Lah 
107 (108) : 12 Lah 471 : 32 Cri L Jour 653 © (Vol 17) 
1930 Nag 61 (63) : 26 Nag L B 50 : 81 Cri L Jour 284. 
{High Court can interfere when a certain order, though 
legal, is improper, )©(’78) 2 Weir 538 (538). (Informa- 
tion got outside Court— Powers under thi3 section may 
be pat in force on matters coming to the Court’s know- 
ledge on reliable information.) ©(1865) 3 Suth W R Cr, 
70 (70) (DB)©(*81) 3 All 563 (564) (FB). (Official in- 
formation, )©(Vol 4) 1917 Lah 277 (278) : 18 Cri L Jour 
121 : 1916 Pun He No, 23 Gr, 

[3] The application referred to in sub-?. (4) of the 
section is an application by a party to the proceeding, 
e, g., the accused, the Crown or the complainant. (Vol 
20) 1933 All 678 (680) ; 56 All 158 : 34 Cri L Jour 
1115 (FB). 

[See (Vol 23) 1936 All 852 (853) : 38 Cri L Jour 301.] 

[4] An application by third person will be treated as 
supplying information to the Court on which it may 
act, (Vol 20) 1933 AIL 678 (680) : 56 All 158 : 34 
Cri L Jour 1115 (FB) © (Vol IS) 1931 Lah 145 (150) : 
32 Cri L Jour 700©(VoI 14) 1927 All 38 (38) : 49 All 
230 : 27 Cri It Jour 1130. (A Sessions Judge can take 
up at the Instance of a private person any revision of 
Magistrate’s order under S, 476. ^(’QO) 10 Cri L Jour 
237 (238) : 2 Bind L E 25 (DB). 

[5] The Court will act on information supplied o y 
third person only if there are a priori grounds for 
apprehending that a miscarriage of justice has taken 
place. (Vol 10) 1923 AIL 85 (86): 45 All 128 : 24 
Cri L Jour 115©(Vol 18) 1931 Bom 140 (140) ; 55 Bom 
353 : 32 Cri L Jour 471 (DB). (Application for revision 
made by a third party to the High Court should not be 
entertained unless there is a very strong case.) ©(Vol 10 
1923 All 85 (86) : 45 All 128 : 24 Cri L Jour 115©(\ ol 
17) 1930 Oudh 497 (498) : 32 Cri L Jour 104 (DB). 

[See however (Vol 20) 1933 Ail 678 (665) : 34 
Cri L Jour 1115 (FB).] 

[6] Held, that theprocedure of a Magistrate appiym 
to the District Magistrate for advice in regard to 
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question of jurisdiction in a case pending before him 
*was erroneous and that be ought to have completed, the 
iuguirv himself and passed such order as- to him seemed 
legal and proper. (*12) 13 Cri L Jour 786 (786) : 37 
Bom 144 (DB). 

[7] Applicants in revision to High Court must he 
prepared with their cases and with the documents in 
support. The High Court will not send for the record 
unless there is sufficient material to justify that course 
and will not adjourn the case merely to enable a party 
to do what he should have done before prosecuting the 
application. [Yol 27) 1940 Bom 283 (283): 42 Cri L Jour 
52 (DB). 

5. High Court will not entertain application 
unless the lower Court has first been approached, 
— [1] The established practice is that tbe High Court 
will not entertain an application for revision where the 
applicant could have applied to the Sessions Judge or 
the District Magistrate and has not done so. (Vol 29) 
3942 Bom 148 (149) : I L R (1942) Bom 249 : 43 
Cri L Jour 708 <DB)*(Vol 29) 1942 Oudh 438 (439) : 48 
Cri L Jour 739 « (Vol 28) 1941 Oudh 268 (269) : 42 
Cri L Jour 349*(’41) 1941 Rag L Jour 619 (619)*(Vol 
27) 1940 Pat 299 (299) : 41 Cri L Jour 257 (DB)*(Vol 
20) 1933 All 283 (283, 284) : 55 All 261 : 34 Cri L Jour 
1048*(Vol 6) 1919 All 258 (260) : 41 All 587 : 20 
Cri L Jour 347*(Vol 11) 1924 Mad 228 (229) : 25 
Cri Xj Jour 310. (Fact that order for compensation 
passed along with order of discharge is revisable by the 
High Court only does not aiter the procedure.) *(Vol 18) 
1931 Mad 778 (779) : 55 Mad 178 : 33 Cri L Jour 48* 
(Yol 16) 1929 Nag 13 (14) : 29 Cri L Jour 618*(Vol 5) 
1918 Pat 588 (589) : 19 Cri L Jour 589 : 3 Pat L Jour 
302 (DB)*(YoI 19) 1932 Sind 28 (29) : 25 Sind L R 
395 : 33 Cri L Jour 298 (DB) * (Vol 15) 1928 Sind 69 
(70) : 28 Cri L Jour 978 : 22 Sind L R 201 (DB)*(Vol 
8) 1921 Cal 76 (76) : 48 Cal 534 : 22 Cri L Jour 650 
(DB). (Case under S. 133.)*{Vol 10) 1923 Cal 674 (674): 
SO Cal 423 : 25 Cri L Jour 526 (DB)*(Vol 14) 1927 
Lab 689 (690) : 28 Cri L Jour 815 : 8 Lab 514. 

[2] The object of the practice is, firstly, to prevent 
the time of the High Court from being wasted and, 
secondly, to have the advantage of the opinion of the 
Sessions Judge or the District Magistrate in case the 
matter should eventually come before the High Court. 
(Vol 28) 1941 Oudh 268 (269) : 42 Cri L Jour 349*(Vol 
20) 1933 All 283 (283, 284) s 55 All 261: 34 Cri L Jour 
1048. 

[3] The object of the practice is not attained by the 
mere fact that an appeal was preferred to the District 
Magistrate. (Yol 20) 1933 All 283 (284) : 55 Ail 261 : 
34 Cri L Jour 1048. (Dissenting from (Yol 6) 1919 All 
258 : 41 All 587 : 20 Cri L Jour 347.) 

(See however (Yol 14) 1927 Lah 689 (690) : 8 Lah 
514 : 28 Cri L Jour 815. (Appeal to District Magistrate 
— High Court entertained revision though Sessions Judge 
was not moved.)] 

[4] The practice does not oust the jurisdiction of 
the High Court to entertain a revision in contravention 
of the practice and the discretion of the High Court is 
not fettered by any hard and fast rule. (Yol 19) 1932 
AH 125 (126) : 83 Cri L Jour 528 s 54 All 331*(Vol 
20) 1933 All 612 (618) : 55 AH 857 : 34 Cri L Jour 
1053*(VoI 3) 1916 Mad 713 (713) : 16 Cri L Jour 794* 
{Vol 19) 1982 Sind 28 (29, 81) : 25 Sind L R 395 : 33 
Cri L Jour 298 (DB)* (When the application is connected 
‘with another application which has been made and 
which can be entertained only by the High Court it may 

entertained.) * (Vol 21) 1934 Cal 139 (140) : 35 
Cri L Jonr 641 (DB). (Where the lower Court of con- 
oqrient jurisdiction . postponed tie case and the matter 
' wae^nrgWat.) ■ - 


[See (Yol 31) 1944 Oudh 310 (311) : 46 Cri L Jour 
756. (Order under S. 517, passed by Magistrate— High 
Court alone can set aside order on reference or revision 
— No revision before Sessions Judge— Revision direct to 
High Court held maintainable.)] 

[5] Order under S. 117 — Party concerned not pro- 
ceeding under S. 125 but directly applying to High 
Court in revision — Revision held could be entertained. 
(Yol 11) 1924 Oudh 241 (241) : 24 Cri L Jour 6l6*(Voi 
1) 1914 Oudh 305 (306) : 15 Cri L Jour 721*(YoI 4) 
1917 All 428 (428) : 18 Cri L Jour 630 : 39 All 466. 

[But see (’05) 2 Cri L Jour 335 (335) (AH). (Dissented 
from in (Yol 11) 1924 Oudh 241 : 24 Cri L Jour 616.)* 
(Vol 5) 1918 Nag 173 (178) : 19 Cri L Jour 900.] 

[6] Application to High Court made directly — Appli- 
cation, if admitted must be disposed of on merits. (Yol 
29) 1942 Oudh 438 (439) : 43 Cri L Jour 739 * (Yol 20, 
1938 All 678 : 56 All 158 : 34 Cri L Jour 1115 (FB)* 
(Yol 28) 1941 Pat 548 (548) : 43 Cri L Jour 
110*(Vol 28) 1941 Pat 444 (447) : 42 Cri L Jour 347* 
(Yol 27) 1940 Pat 299 (299) ; 41 Cri L Jour 257 *(Voi 
10) 1923 Cai 674 (674) : 50 Cal 423 : 25 Cri L Join 
526 (DB). 

[See also (Yol 29) 1942 Pat 150 (152) : 43 Cri L Jour 
537.] 

[7] According to R. 15 of Chap. IY of the Nagpur 
High Court Rules, an application for revision of an 
order passed by a criminal Court of appeal may be made 
directly to the High Court and the applicant need not 
first apply to the Sessions Court, (Yol 2S) 1941 Nag 316 
(317) : I L R (1941) Nag 606 : 43 Cri L Jour 24 (DB). 

6, The proceedings must be that of a criminal 
Court. — [1] A Judge acting as a 'persona designata 
under special powers conferred on him as such is not a 
Court and bis action cannot be revised. (Yol 17) 1930 
Bom 486 (486) : 54 Bom 664 : 32 Cri L Jour 397 (DB;. 
(The special power of the Chief Presidency Magistrate 
under S. 45, Bombay City Police Act, 1902, is not as 
criminal Court but as a persona designata.) 

[2] A Judge or Magistrate who acts in his executive or 
administrative capacity cannot Be considered to be 
acting as a Court. (Yol 30) 1943 Mad 470 (471) : 44 
Cri L Jour 662 * (Yol 28) 1941 Lah 71 (73) : I L R 
(1940) Lah 577 : 42 Cri L Jour 448 (D B) * (Vol 27) 
1940 Cal 30 (31) : I L R (1939) 2 Cal 582 : 41 Cri L 
Jour 442 (DB) * (Yol 27) 1940 Oudh 416 (416) : 41 Cri 
L Jour 781 * (Yol 26) 1939 All 124 (126, 127) : I L R 
(1939) All 178 : 40 Cri L Jour 305*(Vol 26) 1939 Sind 
340 (341) : I L R (1940) Kar 102 : 41 Cri L Jour 179 
(D B) * (Yol 21) 1934 All 148 (149, *50) : 56 All 409 : 

35 Cri L Jour 1296 (D B)*(Vol 21) 1934 Cal 487 (488) : 

36 Cri L Jour 68 (D B) * (Yol 17) 1930 Lah 539 (543) : 
32 Cri L Jour 296 (D B). (Order under S. 25 of the 
Police Act, 1861, passed by a first class Magistrate is 
passed in his executive capacity.) * (Yol 17) 1930 Sind 
162 (163, 164) : 31 Cri L Jour 952 : 24 Sind L R 389 
(D B)*(Vol 6) 1919 Mad 610 (610, 611) : 42 Mad 64:20 
Cri L Jour 78 (DB). (Administrative orders passed by a 
District Magistrate cannot be revised by High Court.) 
*(Vol 5) 1918 Lah 302 (302): 19 Ori L Jour 621 : 1918 
Pun Re No. 21 Cr (D B). (District Magistrate acting 
under S. 6 of Act 25 [XXV] of 1867 is not exercising 
jurisdiction as a Court, civil or criminal, but his pro- 
ceedings are administrative.) * (Yol 19) 1932 Pat 155 
(155) : 34 Cri L Jour 346. (Order refusing to direct the 
removal of names from a register under the Criminal 
Tribes Act is passed in executive capacity.) * (Vol 4) 
1917 Oudh 170 (170) : 20 Oudh Cas 229 : 18 Cri L Jour 
900. (Order under 17 of the Police Act appointing 
special constable is executive.) 

[See (Yol 28) 1941 Pat 395 (397) : 42 Cri L Jour 504. 
(Magistrate’s action in taking cognizance and transfer 
ring a case for trial is a judidaJ matter.)] 
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[But see (10) 11 Cri L Jour 514 (515) : 13 Oudh 
Oiis 198. (Executive act of revenue officer was revised — 

It is submitted that the decision is not correct.)** (’06) 

3 Cri L Jour 312 (114) (D B) (Cal). (Where High Court 
interfered with order of District Registrar in depart- 
mental enquiry.)] 

[3] The following are not Courts within the meaning 
?.i this section ; 

(a) A Collector directing a departmental inquiry into 
the conduct of a Magistrate. (Vol 15) 1928 Bom 390 
^391, 392) : 29 Cri L dour 1063 (D B). 

(b) A Collector acting in butwara proceeding and 
lining a mukhtear for making false statements in the 
course of such proceedings. (’82) 10 Cai L Rep 14 (14) . 
(D B). 

(c) A District Superintendent of Police as such. (’78) 
1878 Rat 133 (133). 

[But see (’98) 22 Bom 715 (716) (D B).] 

(d) A jury appointed under S, 138. (’87) 1887 Rat 
336 (336). 

(e) The Secretary to the Provincial G-overnmcnt act- 
ing under S. 4 of the Goondas Act. (Yol 11) 1924 Cal 
698 (701) : 51 Cal 460 : 26 Cri L dour 20 (D B) * (Yol 
13) 1926 Cal 961 (968) : 53 Cal 962 : 28 Cri L Jour 10 
(D B). 

(f) A District Registrar. (’12) 13 Cri L Jour 845 (845) 
(D B) (Bom) *(’33) 14 Cri L Jour 144 (144): 35 All 109. 

[4] A Magistrate appointed under this Code is, when 
acting as such Magistrate judicially, a criminal Court 
whose action can be revised under this section. (Yol 28) 
1941 Pat 548 (549, 550) : 43 Cri L lour 110. (Magis- 
trate acting under S. 198, Bihar and Orissa Municipal 
Act, acts judicially.)*(Vol 20) 1983 Bom 59 (61) : 34 Cri 
L Jour 239 (D B). (Railways Act (9 [IX] of 1890), 
3, 113 — Under S. 113 Magistrate functions judicially 
— Honco his order can be revised by High Court under 
Criminal Procedure Code.) * ( 5 91) 1891 Pun Re No. 13 
Or, p. 41 (43) (D B). (Magistrate’s proceedings under 
o. 113, Railways Aot, 1890, held , open to revision.)* 
(Vol 15) 1928 Bom 117 (319) : 52 Bom 262 : 29 Cri L 
Jour 518 (D B). (Order of Chief Presidency Magistrate 
under S. 7, Maintenance Orders Enforcement Act, 
1921.) * (Vol 7) 1920 Cal 734 (736) : 22 Cri L Jour 25 
(D B). (An order by Magistrate under S. 202, Bengal 
Municipal Act (1884) is a judicial proceeding.) * (Yol 5) 
1918 Cal 485 (485) : 18 Cri L Jour 886 (D B). (Grant- 
mo or withholding consent to withdrawal of prosecu- 
tion under S, 494.) * (’09) 11 Cri L Jour 17 (18) : 1909 
Pun Re No. 9 Cr. (Order imposing fine under S. 283, 
Cantonment Code.) * (Yol 20) 1933 Bom 485 (486) : 35 
Cri L Jour 311 : 58 Bom 49 (D B), (Magistrate’s order 
declining to stay proceedings in his Court is order 
ooverod by S, 435.) 

[See (Yol 29) 1942 Lah 171 (172) : I L R (1942) Lah 
510 : 43 Cri L Jour 747 (F B).] 

[5] The following are Criminal Courts : 

(a) A Magistrate appointed under S. 531, Calcutta 

Municipal Act, 1923, for the trial of offences under that 
Act. (Yol 12) 1925 Cal 1251 (1253) : 52 Cal 962 ; 26 
Cri B Jour 1533 (D B). _ w a T , 

(b) A Magistrate acting under S, 221, Madras Local 

Boards Act. (Yol 15) 1928 Mad 495 (496): 29 Cri L Jour 
389 * (Yol 11) 1924 Mad 669 (670) : 47 Mad 381 : 25 
Cri L Jour 362 (D B) * (Vol 10) 1923 Mad 275 (275) : 
24 Cri L Jour 464. A . , 

(c) A Court acting under S. 3, Eastern Bengal and 
Assam Disorderly Houses Act. (*10) XI Cri L Jouc 112 

(113) (D B) (Cal). . „ . 

(d) A Court acting under S. 80, Frontier Prunes 
Regulation (3 [III] of 1901). (Vol 19) 1932 Lah 436 
(4371 ; 13 Lah 585. 


(e) A panchayat constituted under the Bihar and 
Orissa Village Administration Act, 1922. (Yol 28) 1941 
Pat 169 (171) : 42 Cri L Jour 434. 

[6] When a Magistrate though appointed under fcna 
Code does not act a3 such Magistrate but under a 
special power conferred by a special Act, which does 
not itself constitute him a criminal Court, his action is 
not that of a criminal Court and cannot he revised 
under this section. (Yol 28) 1941 Bom 184 (186) : ILlt 
(1941) Bom 427. (Appellate Magistrate under S. S6, 
Bombay District Municipal Act, is persona designate 
and against bis decision no appeal or revision applica- 
tion lies to High Court.) * (Yol 26) 1939 All 124 (126, 
127) :ILE (1939) All 178 : 40 Cri L Jour 305. (Order 
under S. 4, U. P. Naik Girls* Protection Act, passed by 
District Magistrate without following rules as to enquiry 
prescribed by Criminal Procedure Code and Evidence 
Act— No revision,)*(Yol 26) 1939 Sind 340 (341) : ILR 
(1940) Kac 102 : 41 Cri L Jour 179 (D B). (District 
Magistrate acting as an executive officer in the exercise 
of powers conferred upon him under S. 39A, Bombay 
District Police Act.) * (Yol 20) 1933 All 281 (281, 283) : 

34 Cri L Jour 1105. (IT. P. Municipalities Act, 1916, 

S. 160 — District Magistrate entertaining and deciding 
appeal purporting to act under S. 160.) * (Yol 16) 1929 
All 931 (932) : 30 Cri L Jour 1159. (District Magistrate 
exercising jurisdiction under Election Rules does nofe 
act as criminal Court and no revision lies from his 
order.) * (Vol 10) 1923 All 149 (149) : 45 All 135 : 24 
Cri L Jour 597 (D B). (District Magistrate acting under 
Police Act is not a Court — No revision.) * (Yol 34) 1947 
All 51 (52) (D B), (Order of Town Rationing Officer, 
who is also Magistrate, under R, 81, Defence of India 
Rules cannot be revised.) * (’07) 6 Cri L Jour 425 (426) 
(D B) (Bom). (Under S. 86, Bombay District Municipal 
Act (3 [III] of 1901), Magistrate hearing an appeal is 
merely an appellate authority having jurisdiction given 
by the Act.) * (Yol 2) 1915 Mad 360 (362) : 38 
Mad 581 : 15 Cri L Jour 593 (D B). (Presidency Magis- 
trate authorized to enquire into the fitness of candidate 
for election under S. 413, Madras City Municipal Act, 
1904, is not a Court subject to the superintendence of 
High Court.) * (Vol 33) 1946 Bom 533 (585) : 48 Cri L 
Jour 152 (P B). (District Magistrate requiring person to 
let part of house to specified person under R, 81 (2), 
Defence of India Rules — Order is not one made by 
Court : (Yol 32) 1945 Bom 385, Overruled.) 

[7] A village panchayat constituted under the TJ, P. 
Village Panchayat Act (6 [YI] of 1920) is not a criminal 
Court. (Yol 26) 1939 Oudh 143 (144) : 14 Luck 592 : 
40 Cri L Jour 338 (D B). * (Yol 11) 1924 All 265 (266, 
267) : 46 All 167 : 25 Cri L Jour 1390 (D B). 

[But see (Yol 18) 1926 All. 27 (28) : 48 All 23 : 27 
Cri L Jour 19 (D B)]. 

[8] A Justice of the Peace appointed under S. 22 of 
the Code is not a criminal Court, (*70) 14 Suth W R 
Cr 79 (80) ,(D B). 

[9] An order passed by a civil or revenue Court 
under S. 195 or S. 476 of this Code is not an order of 
the criminal Court. (Vol 7) 1920 Nag 146 (147) ; 16 
Nag L R 23 : 21 Cri L Jour 270 (D B) * (Yol 13) 1926 
All 229 (230) : 27 Cri L Jour 278 * (*06) 3 Cri L Jour 
400 (407) : 28 All 554 (F B). (Overruling 1 Cri L Jour 
120 : 26 All 1.) * (*95) 2 Weir 602 (603)*(Vol 14) 1927 
Oudh 14 (15) : 28 Cri L Jour 16 * (Yol 17) 1930 Oudh 
58 (60) : 5 Luck 435 : 31 Cri L Jour 679, (Order under 
S. 478, as a revenue Court.) * (Yol 8) 1921 Pat 94 (95): 
22 Cri L Jour 403 : 6 Pat L Jour 178 (D B). (Revenue 

- Court.) * (Vol 18) 1981 Pat 411 (412) : 33 Cri L Jour 
147. ( Held , that under S. 107, Government of India 
Act High Court could interfere.) * (Vol 3) 1916 Upp 
Bur 13 (14): 17 Cri L Jour 82; 2 TJpp Bur Rui 83*(’04) 
1 Cri L Jour 73 (76, 77) ; 26 All 249 (F B) * (Voi 2) 
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915 Cal 407 i>58 ; : 16 Ci: L Jour 2S6 (D B).' (Order 
efusin-* ssncfi in :c rrcsae’rie by civil Court is nor crder 
criminal Court. -©V^* ^ Cri L Jour 395 (397, 405.* : 

, L B 36 *S Bk (Order ci an Income-tax Collector 
■ a t?ed under S. 476, Cr. P. C,, is not an order passed 
:t criminal Court.) ©1*13 1 14 Oil L Jour 197 (204? *, 49 
3ru 477 (F B) © (’IS) 14 Cri L Jour 496 (49G) : 7 Low 
3ur Bui 76. (Order passed by Small Cause Court — 
Drder cannot be revised under Criminal Procedure 
Joaej * (Yoi 1} 1914 Bom 138 (140) : 38 Bom. 642 : 
15 Cri L Jour 581 tF Bj. (Income-tax Oihcer is a 
revenue Court.) *5* (’Ob) 26 Mad 139 (141, 142) © COS) 


14 Cal 42 (48, 49) (F B) © (Yol 10} 1923 Mad 426 (427)r 
46 Mad 882 : 24 Cri L Jour 439 (DB), 

[7] A Court cannot sit in revision upon its own 
record. (Yoi 17} 1930 Mad 1C01 (1002) : 53 Mad 870 : 
32 Cri L Jour 429 (D B) © (Vol 2*2) 1935 All 466 (468): 
36 Cri L Jour 1286 * (Vol 20) 1933 Mad 247 (248) : 34 
Cri L -Tour 27S©(’12) 18 Cri L Jour 710 (711) (Mad). 

[S] A Magistrate other than a District Magistrate 
specially empowered under S, 30, is “inferior” to the Dis- 
trict Magistrate. (Yol 3) 1916 Nag 97 (98) : 12 Nag LB 
94 : 17 Cri L Jour 245. 

[See (Yol 6) 1919 Low Bur 146 (147) : 9 Low Bur 
Bui 208 : 19 Cri L Jour 801. (So assumed).] 


7 Cri L Jour 416 (417) : 4 Low Bur Bui 138. 

TBut see f'OSl 8 Cri L Jour 351 (854) : 4 Nag L R 
140 ©['08) 7 Cri L Jour 281 (288) : 1908 Pun Re No. 5 
Cr (F R1 © {“'05} 2 Cri L Jour 54 (55) (D B) * (’01) 23 
Ah 249 (231) * ( ! 92) 15 Mad 224 (225) (D B) © (*06) 4 
Cri L Jour 460 (464) : 34 Cal 42 (D B).] 

[10] A civil Court taking proceedings against a suitor 
for contempt is not a criminal Court. (Yol 6) 1919 All 
46 (47; : 42 All 26 : 20 Cri L Jour 615. 

Ill] Court of Deputy Commissioner or Commissioner 
is no; criminal Court — Hence, High Court cannot revise 
order of Deputy Commissioner under 8. 480, or of Com- 
missioner passed on appeal. (Yol 34) 1947 Nag 35 (86) : 
I L B (1946) Nag 780 : 47 Cri L Jour 829. 

7. Explanation. — [1] There may he inferiority 
without subordination but there cannot be subordination 
without inferiority. (’85) 9 Bom 100 (103) (DE). 

[2] A District Magistrate is “inferior” to the Court 
of Session, though not subordinate to it. (Vol 30) 1948 
Nag 236 (238) : I L R (1943) Nag 637 : 44 Cri L Jour 
6435* (Yol 3) 1916 Oudh 186(137) : 19 Cudh Cas 108 : 
17 Cri L Jour 223 © (’04) 1 Cri L Jour 1063 (1065) : 
1904 Pun Re No. 15 Cr (D B). (Even though specially 
empowered under S. 30.) © (Yol 9) 1922 Lah 85 (86) : 
3 Lah 23 : 23 Cri L Jour *577. (Even in the exercise of 
his appellate jurisdiction.)©(Vol 12) 1925 All 591 (592): 
26 Cri L Jour 1282©{Yol 6) 1919 All 258 (260) ; 41 All 
587 : 20 Cri L Jour 347. 


[3] A first class Magistrate is inferior to the District 
Magistrate. (’85) 9 Bom 100 .(103) (D B) © (’94) 1894 
Pun Re No, 10 Cr, p. 33 (34) © (’86) 12 Cal 473 (476) 
(F B). (Overruling 10 Cal 55l.)©(’8o) 8 Mad 18 (19) (F B) 
© (Yol 3) 1916 Nag 97 (98) : 12 Nag L R 94 s 17 Cri L 
Jour 245. (Specially empowered Magistrate is inferior 
to District Magistrate.) © (’72-92) 1872-1892 Low Bur 
Rul 387 (388) © (’29) 30 Cri L Jour 490 (490) (Lah)*© 
085) 7 All 853 (854) (F B). (Overruling 1884 All W‘N 
286.) 

[4] As a Special Magistrate under Ordinance 2 [II] 
of 1942 derives his jurisdiction from the Ordinance he 


cannot be properly described as an “inferior criminal 
Court” and the High Court cannot revise bis order. 
(Yol 30) 1943 Pat 18 (23) : 22 Pat 175 : 44 Cri L Jour 
273 (F B}©(Vol 33) 1946 P C 169 (172) : 47 Cr. L Jour 
933 : 73Ind App 199 (P O) 

[5] An Additional District Magistrate is inferior to 
the latter for the purposes of this section* (’09) 9 Cri L 
Jour 104 (104): 1908 Pun Re No. 25 Cr (D B). 

[But see (Yol 6) 1919 Low Bur 43 (44) : 20 Cr L 
V Jour 494. (Dissenting from 9 Cri L Jour 104: 1908 Pun 
: , Re No, 25 Cr) J 

[8) A single Judge df the High Court is not inferior 
to the High Court and the proceedings of the former 
f \hrfe not open to revision under this section. (’09) 9 Cri 
;; S Jour m {307} ; 1909 Pun Re No. 1 Cl CD B}©(’09) 
JonriSYS (379) ;1909 Pun Be No. 4 Cr (D B) 
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[9] A Sub-divisional Magistrate holding inquiry under 
S. 176 of the Code is a Court inferior to the High 
Court. (Vol 27) 1940 Rang 68 (70): 1940 Bang L R 188; 
41 Cri L Jour 470 OD B). 

8. Inferior Court must be within the local limits; 
of the revising Court’s jurisdiction. — [1] “When 
applied to a Court, the word “situate” refers to the* 
place where the Court ordinarily sits. (’06) 4 Cri L Jour 
443 (444) : 30 Mad 136 (DB). 

[2] The dominions of the Sultan of Muscat are not 
within the local limits of the jurisdiction of the High 
Court of Bombay and the latter has no criminal revisional 
jurisdiction over the proceedings of His Majesty’s Consul 
within such dominions. (1900) 24 Bom 471 (472) (DB). 

[3] Mohurbunj is a place outside British India and 
the High Court cannot revise proceedings taken by the 
Superintendent of the Tributary Mahals for ofiences 
committed in Mohurbunj. (’SB) 9 Cal 288 (289) (DB). 
(As to whether Mohurbunj is within British India or 
not, see 8 Cal 985 (FB) and 7 Cal 523.) 

[4] The special tribunal created by the Defence of 
India Act is not subject to the appellate jurisdiction oi 
the High Court and its proceedings cannot be revised by 
the High Court. (Vol 5) 1918 Pat 103 (112, 11,3) : 3 Pat 
L Jour 581 : 19 Cri L Jour 833 (FB). 

[5] Sanction to prosecute granted — Sessions Judge in 
revision staying proceedings against accused before 
Magistrate outside his local limits — Order is ultra vires*. 
(’03) 26 Mad 137 (139). 

9. “Any proceeding” may be called for [I], 

A “proceeding” within S. 435 cannot be said to have 
any reference, by itself, to the commission or trial of an 
offence. (Yol 33) 1946 Bom 533 (534) : 48 Cri L Jour 
152 (FB). 

[2] Provided a proceeding is that of a criminal Court, 
it would be open to revision, irrespective of the nature 
of the proceeding. (Yol 31) 1944 Mad 37 (38) : 45 Cri 
L Jour 212©(Vol 11) 1924 Lah 617 (619) : 25 Cri L Jour 
82. (Following 8Cri*L Jour 260 : 1908 Pun Re N. 9 Cr) 
©(’08) 8 Cri L Jour 260 (262) : 1908 Pun Re No. 9 Cr. 
(DB) © (’91) 1891 Pun Re No. 13 Cr p. 41 (43) (DB). 

[But see (’84) 6 All 487 (488) (DB). (Non- judicial 
proceedings not revisable.)©{’06) 3 Cri L Jour 256 (261* 
268) (DB) (Cal). (Order not judicial, no interference.) 
©(’92) 1892 All W N 236 (236, 237) (DB). (Order must 
be in a judicial proceeding.)©(Vol 9) 1922 Lah 146 (147): 

2 Lah 305 : 23 Cri L Jour 113. (Court granting sanction 
under S. 197 is not a judicial act and no revision lies 
therefrom.] 

[3] A proceeding under S. 110, S. 514, S. 545 or 

S. 517 of the Code or a proceeding for granting bail, or 
an administrative proceeding ean be revised under this 
section. (Yol 10) 1923 All 596 (596) : 24 Cri L Jour 593 
©(’05) 2 Cri L Jour 131 (132) : 1905 Pun Re No. 15 Cr 
(DB)©{’83) 2 Weir 5S8 (539)©(Yd 12) 1925 Nag 228 
(230, 231) : 25 Cri L Jour 1863. (Section 497 (5) or 
,S. 498 does not bar operation of this section.)©(’10) 11 
Cri L Jour 112 (118) : 37 Cal 287 (DR), (Court as such , 
passing administrative order.) \ . , , V 
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[See also (Vol 31) 1944 Oudh 810 (311) : 46 Cri L 
Jour 756. (Order under S. 517, Cr. P. C. — Application 
against order made to High Court under S. 520— 
Applieaiion held could be treated as revision application 
under S. 435.)*(’06) 3 Cri L Jour 4C6 (467) (DB) (Cal).] 

[4] Aproceeding dealing with a question in the nature 
or a civil liability is not revisable under this section. 
(Vol 1) 1914 Lah 399 (400) : 1914 Pun Re No. IS Cr : 
15 Cri L Jour 601 (DB). (Proceeding under S. 36, Legal 
Practitioners Act, neither criminal nor civil — Neither 
procedure applies — High Court interferes under its 
general powers.)*(’99) 21 All isl (182) (DB)*(’09) 10 
Cri L Jour 443 (444) : 1909 Pun Re No. 11 Cr (DB1 
(Do.)*(*88) 188S Pun Re No. 41 Cr p. 105 (105, 106) (DB). 
(Proceeding under S. 14, Legal Practitioners Act not a 
criminal proceeding .)*(Vol 14) 1927Sind 23 (23) :21 Sind 
LR51 : 27 Cri L Jour 1127 (DB). (Proceeding under S. 86, 
Bombay District Municipal Act, 1901, deals with question 
of civil liability— Therefore not reusable, )*(’07) 6 Cri L 
Jour 425 (426) (DB) (Bom) (Do.)*(Voll5) 1928 Bom 376 
(376) : 29 Cri L Jour 1081 (DB). (Further revision to 
High Court does not lie from revisional orders passed on 
an order under Bombay City Municipal Act, S. 110 — 
Matter is one relating to civil liability.) 

[See (Vol 14) 1927 Cal 509 (511) : 54 Cal 532 : 28 
Cri L Jour 407 (DB). (Order by a Criminal Court under 
the Calcutta Municipal Act, 1923, for demolition of 
buildings is in the nature of a mandatory injunction of 
a Civil Court.)] 

[See also (Vol 12) 1925 Rang 140 (140) : 4 Cpp Bur 
Rui 169 : 25 Cri L Jour 111., (Decision seems to assume 
that the proceeding must be a criminal one, but holds 
that proceeding under S. 488 is not of a civil nature.)] 

[But see (’68) 5 Bom H C R 81 (82). (An order for 
maintenance is a judicial proceeding.)* (Vol 6} 1919 Bom 
158 (159) ; 43 Bom 607 : 20 Cri L Jour 316 (DB). (High 
Court can revise order under Workman’s Breach of 
Contract Act (1859), S. 2 (1).] 

[5] The order of a District Magistrate rejecting an 
application for transfer of a case under S. 528 is not open 
to revision. (Vol 22) 1935 Rang 446 (446) : 37 Cri L 
Jour 22G*(Vol 11) 1924 Rang 100 (100) ; 1 Rang 632 : 
25 Cri L Jour 485. 

10. Correctness, legality or propriety of any 
finding, sentence or order and regularity of any 
proceeding. — > [1] The power of revision extends to 
considering not only the legality of the orders passed, 
but also the correctness or propriety of the proceeding 
or of the orders passed. (Vol 25) 1938 Rang 161 (165) : 
39 Cri L Jour 642 (DB). 

[2] The words “finding, sentence or order” are three 
separate matters on which a revision may be heard. 
Thus, it is perfectly legal for the Judge to order under 
S. 440 that the counsel should not be heard on the 
question of finding but that there should be’ heariag 
only on the question of sentence, (Vol 27) 1940 All 426 
(426) : ILR (1940) All 539 : 41 Cri L Jour 876, 

' [3] As to the meaning of the words "finding,’ 
‘sentence,* ‘order* and "proceeding* as used in this sec- 
tion, see (Vol 31) 1944 Cal 17 (20) : I L R (1944) 2 Cal 
1 : 45 Cri L Jour 309 (FB). 

[4] In a pending case no question as to the correctness 
, or propriety of a finding can arise; consequently the 
superior Court can examine the proceedings of the 
, inferior Court only to satisfy itself as to their regularity. 
(Vol 29) 1942 Nag 38 (38) : I L R (1942) Nag 494 : 43 
,, Cri L Jour 323. 

■. [5] An order by a Magistrate refusing an application 
^ to “recommend* * to the District Magistrate that the 
prosecution should beAvithdrawn is the only order that 
can be passed on such an application and there can be 


no ground for revising such order even if it were revis- 
able. (Vol 30) 1943 Lah 304 (305) : 45 Cri L Jour 162. 

11. Extent of power oi Sessions Judge or 
District Magistrate. — [1] Sessions Judge or District 
Magistrate can only refer the matter to the High Court 
under S. 438. (Vol 28) 1941 Pat 105 \106) ; 42 Cri L 
Jour 340* (\ ol 25) 193$ Cal 416 (416) : 39 Cri L Jem 
569 (DB)*(Vol 23) 1936 All 852 (853) : 38 Cri L Jour 
3U1*(’33] 1933 Mad W N 1031 (1032) * (Vol 11} 1924 
Cal 634 (635) ; 26 Cri L Jour 65 (DB). 

[2] Neither Sessions Judge nor District Magistrate 
has authority to hear the case as one judicially before 
him, and send his findings to the High Court. (’81) 
1881 All W N 76 (76) « (’01) 3 Bom L R 677 (878) 
(DB). (Cannot record evidence.) * (’82) 1882 All W N 
146 (147). (DB)*(’75) 12 Bom H C R 234 (236, 237). 

[3] Sessions Judge or District Magistrate cannot 
quash proceedings. (Vol 16) 1929 Cal 204 (205) ; 30' 
Cri L Jour 401 (DB)*(1900) 28 Mad 540 (543) (DB)* 
(’72) 4NWPHCR6 (6). 

[4] An order of inferior Court cannot be set aside by 
Sessions Judge or District Magistrate. (Vol 31) 1944 
Oudh 310 (311) : 46 Cri L Jour 756® (Vol 28) 1941 Pat 
105 (106) ; 42 Cri L Jour 340 * (Vol 23) 1936 All 852 
(853) : 38 Cri L Jour 801*[Vol 12) 1925 Oudh 44 (45) : 
25 Cri L Jour 359*{ 5 0$) 7 Cri L Jour 304 (305) (All) *• 
(’03) 26 Mad 130 (132)*(Vol 9) 1922 Pat 554 {554) : 23 
Cri L* Jour 562 * (Vol 11) 1924 All 675 (676) ; 46 All 
623 : 25 Cri L Jour 1168. 

[5] Sessions Judge or District Magistrate cannot «tay 
proceedings of inferior Court. {Vol 28) 1941 Rang 114 
(116) : 1941 Rang L R 82 : 42 Cri L Jour 573 * (’05) 2 
Cri L Jour 534 (538) (SB) (Cal)*('03] 26 Mad 137 (139), 

[6] District Magistrate has no power to revise the 
opinion of a subordinate Magistrate In case reported to 
him under S. 346. (Vol 29) 1942 Bom 84 (85, 86) : 
ILR (1942) Bom 198 : 43 Cri L Jour 562 (DR). 

[7] Accused applying to Sessions Judge claiming 
Sessions trial under S. 409, Penal Code— Sessions Judge 
cannot direct Magistrate to commit accused to Sessions. 
(Vol 25) 193S Cal 416 (416) : 39 Cri L Jour 569 (DB). 

[8] Sessions J udge and District Magistrate have con- 
current jurisdiction under this section— Application 
made to former— He cannot endorse same to latter , r 
but must deal with it himself. (*90) 1890 Rat 525 
(527)*(’03) 1903 Pun L R No. 151, p, 619. 

[9] Subordinate Magistrate properly seised of ease — 
Superior Magistrate or Sessions Judge eannot, except, 
under this section or by withdrawal, take any action 
in regard to case. (1900) 27 Cai 798 (800) (DB)®< 
(Vol 16) 1929 Cal 457 (458) : 57 Cai 17 : 31 Cri L Jour * 
747 (DB) * (Vol 21) 1934 Nag 39 (41) ; 25 Cri L Jour 
411. 

12. Extent oi power of Sub-divisional Magis- 
trate— Sub-section (2). — [1] A Sab-divisional Magis- 
trate acting under this section has power only to 
forward the record to the District Magistrate with such 
remark thereon as he thinks fit. He has no power to set 
aside the order. ^(Vol 28) 1941 Pat 169 (172) ; 42 Cri L 
Jour 434* (’37) 1937 Mad W N 182 (183) (DB). 

13. Revision not to be entertained by both the 
Sessions Judge and the District Magistrate— Sub- 
section (4). — [1] When an application has been made 
to either the Sessions Judge or the District Magistrate, 
it cannot again be entertained by the other of them. 
(’06) 5 Cri L Jour 132 (182) (DB) (Mad)® f IS) 14 Cri L 
Jour 123 (124) (DB) (Cal)*(’03; 26 Mad 477 (478) (DB). 

[See also (Vol 11) 1924 Oudh 241 (242) : 24 Cri L 
Jour 616. (As a Court of revision, the District Magis- 
trate is not inferior to the Sessions Judge.)] 

[2] The sub-section must be construed as meaning 
that where either the Sessions Judge or the District 
Magistrate has had an application in revision in the 
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same matter moved by either party, the otner. Court 
would have no jurisdiction to hear a further application 
in same matter ever. though made by another party, 
(Yol i 7) I93G All ‘257 (258) : 52 All 257 : 31 Cri L 
Jour 9S5. 

[$] The words “further application” in this sub- 
section mean any other application in respect of the 
order in question passed by the inferior Court. (’13) 14 
Cri L Jour 134 (135) : 1912 Pun Re No. 10 Cr (DB). 

[4] The intention of the Legislature in enacting this 
sub-section is to avoid a conflict of opinion between 
Courts of co-ordinate jurisdiction and to prevent them 
from simultaneously exercising their powers of revision 
in such a way as would amount, as it were, to hearing 
an appeal by one of them from, or reviewing an order 
passed by the other of them. (Yol 17) 1930 All 257 
(258) : 52 All 257 : 31 Cri L Jour 995 * (’08) 26 Mad 
477 (478) (DB)*('01) 4 Oudh Gas 119 (122). 

[5] Principle of sub-section applies also to action 
taken suo motu — Revision entertained by District 
Magistrate — Sessions Judge cannot suo motu again 
revise proceedings. (Vol 1) 1914 Low Bur 260 (261) : 

8 Low Bur Rul 361 : 17 Cri L Jour 497 ©(’13) 14 Cri L 
Jour 134 (135) : 1912 Pun Re No. 10 Cr (DB)©(’02) 26 
Mad 477 (478) (DB). 

[6] District Judge ordering further inquiry on revision 
— Sessions Judge cannot make reference under S. 438. 
(’13) 14 Cri L Jour 134 (135) : 1912 Pun Re No. 10 Cr 
(DB). 

[7] Word “made” means not only made but also 
“entertained and decided” — Application made to 
District Magistrate not entertained by him — Fresh 
application to Sessions Judge is not barred. (Yol 18) 

1931 Mad 772 (773) : 54 Mad S42 : 32 Cri L Jour 1278 
(DB). 

[8] Application made to Sessions Judge rejected for 
want of prosecution — Fresh application to District 
Magistrate is not barred. (’01) 4 Oudh Cas 119 (122). 

14. Bar of revision. — [1] A revision always lies 
unless the jurisdiction to revise is taken away by ex- 
press words or by necessary implication. (T2) 13 Cri 
L Jour 31 (32) : 5 Sind L R 179 (DB) © (Vol 12) 1925 
Hang 12 (13) : 2 Rang 321 : 26 Cri L Jour 289©(VoI 19) 

1932 Lah 436 (437) : 13 Lah 585 : 33 Cri L Jour 383. 

[2] Section 22 of the Press Act, 1910, S. 15 of the 

. Extradition Act, 1903, S. 16 of the Reformatory Schools 
Act, 1897, expressly take away the revisional powers of 
the Court in regard to the orders respectively specified 
therein. (’04) 1 Cri L Jour 609 (610) (DB) (Bom}©(’99) 
21 All 391 (398) (FB). 

[See (Yol 12) 1925 Rang 12 (13) : 2 Rang 321 : 26 
Cri L Jour 2S9.] 

[8] Order of Union Bench under Bengal Village Self- 
Government Act, 1919— By virtue of S. 93 of that Act 
revision under this Code is barred. (Yol 26) 1939 Cal 
259 (260) : I L R (1938) 2 Cal 523 : 40 Cri L Jour 359 
(DB). 

[4] Order not authorised by provision under which 
it is purported to be passed — Revision will lie. (Yol 1) 
1914 Cal 22 (25) : 14 Cri L Jour 673 (675) : 41 Cal 400 
(DB). (Extradition Act.) 

• [ft* (Vol 20) 1933 Lah 1019 (1020) : 35 Cri L Jour 

f&OS.X 1 

[53 Where a remedy by way of appeal is available, 
the proper course will be to file an appeal and not to 
«pply for revision. (’84) 1884 All W N 293 (293)© (’74) 

Oudh 8 O No. 2, p. 2. . 

Tin< * er the Code foy execution of ex- 
trafttiffl warrant — Revision, if barred,— [1] Wheii 

• Magistrate orders the arrest of an accused person on. 


an extradition warrant under S. 7 of the Extradition 
Act (15 [XV] of 1903), he is only acting in his executive 
capacity and not as a Court and, therefore, the order 
cannot be interfered with In revision, (Yol 21) 1931 All 
148 (149) : 56 All 409 : 35 Cri L Jour 1296 (DB} 
©(Yol 2) 1915 Cal 426 (427) : 42 Cal 793 : 16 Cri L Jout 
31 (DB). 

[But see (Vol 16) 1929 Bom 81 (83) : 53 Bom 149 • 

30 Cri L Jour 772 (DB).] 

[2] Section 15 of the Extradition Act only oust 3 the 
jurisdiction of the High Court to enquire into the pro- 
priety of warrant issued under S. 7, but leaves open the 
High Court’s power to interfere with the Magistrate’s 
action if it is proved that such action was consequent 
upon a warrant which was plainly illegal. (’05) 2 Cri 
L Jour 439 (448) (DB) (Bom), (Per Russel J.) © (Yoi 9) 
1922 Pat 442 (444) : 1 Pat 57 : 23 Cri L Jour 293 (DB). 

[See also (Yol 1) 1914 Gal 22 (25) : 14 Cri L Jour 673 
(675) : 41 Cal 400 (DB)©(’11) 12 Cri L Jour 822 (322) j 
38 Cal 547 (DB). (Magistrate acting under the Extradi- 
tion Act is not subject to revisional jurisdiction.)©(’ll) 

12 Cri L Jour 346 (346) : 88 Cal 550 (DB). (High Court 
cannot interfere in the conduct of an enquiry held 
under S. 14, Extradition Act.)] 

[3] Warrant issued under S. 7, Extradition Act, by 
Political Agent — High Court has no power in revision 
to go into circumstances under which Political Agent 
was originally moved by High Court, (’09) 9 Cri L Jour 
3 (4) : 1909 Pun Re No. 3 Cr. 

16. Second application for revision. — [1] A 
fresh application for revision on the same grounds as 
those on which a previous application was based is not 
maintainable. (Yol 14) 1927 All 724 (725, 726) : 29 Cri 
L Jour 88©(Vol 10) 1923 Mad 276 (276) : 23 Cri L Jour 
746©(’ll) 12 Cri L Jour 407 (408) : 38 Cal 933 (DB) 
©(Yol 22) 1935 All 466 (468) : 36 Cri L Jour 1286 : 57 
All 867 (DB) © (Yol 18) 1926 Nag 823 (324) : 27 Cri L 
Jour 339 (DB)©lVol 20) 1933 Mad 247 (248) : 34 Cri 1 
Jour 278©(’13) 14 Cri L Jour 213 (214) : 40 Cal 584 
(DB)©(’81) 3 All 545 (547) (FB)©(’12) 13 Cri L Jour 301 
(301) (Low Bur). 

[2] The principle will apply to all points which the 
party ought to have raised in the previous application. 
(Yol 12) 1925 Mad 993 (994) ; 26 Cri L Jour 583 (DB). 
(In practice a party will he required to state all his 
grounds for revision in a single petition.) © (Yol 9) 1922 
All 502 (502) : 45 All 11 : 23 Cri L Jour 496 (DB) 
©(Yol 11) 1924 All 558 (559) : 46 All 146 : 25 Cri It 
Jour 612 (DB). 

[3] District Magistrate dealing with case in revision 
suo motu — He cannot subsequently entertain applica- 
tion on same grounds as those which formed subject- 
matter of previous application. (’12) 13 Cri L Jour 301 
(301) (Low Bur ) 

[But see (Vol 2) 1915 Low Bur 7 (8) : 8 Low Bor 
Rul 377 : 16 Cri L Jour 711.] 

[4] Reference by Sessions Judge under S. 438 — High 
Court refusing interference — Subsequent application 
must be rejected. (Yol 14) 1927 All 724 (725) : 29 Cri 
L Jour 88. 

[5] An application by an accused person for revision 
against his conviction does not bar an application by the 
complainant for enhancement of the sentence. (Yol 12) 
1925 Mad 993 (994, 996) : 26 Cri L Jour 583 (DB). 

17. Dismissal for default — Restoration. — [1] 
An application for revision dismissed for default cau be 
restored to file and re-heard. (’09) 10 Cri L Jour 287 
(289) (DB) (Cal) © (Vol 10) 1923 Mad 426 (433) : 46 
Mad 382 : 24 Cri L Jour 439 (DB)©(Vol 15) 1928 Rang 
288 (288| 289) : 30 Cri L Jour 749. 

[But see (’12) 13 Cri L Jour 710 (711) (DB) (Mad), 
©(Yol 10) 1923 Mad 276 (276) : ?3 Ori L Jour 7460 • 
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a H86]. On examining any record under section 435 or otherwise, the High Court or the 
Power to order inquiry. Sessions Judge may direct the District Magistrate by himself or by any 
of the Magistrates subordinate to him to make, and the District Magistrate may himself make, or 
direct any subordinate Magistrate to make, further inquiry into any complaint which has been 
dismissed under section 203 or sub-section (3) of section 204, or into the case of any h [person 
accused of an offence] who has been discharged : 

c [Provided that no Court shall make any direction under this section for inquiry into the 
oase of any person who has been discharged unless such person has had an opportunity of shewing 
cause why such direction should not be made,] 

[1882 — S. 487; 1872— S. 298; 1861— S. 485.] 

[a] Renumbered for S. 437 by the Code ol Criminal Procedure (Amendment) Act, 1923 (18 [XVIII] of 1923), 
8.117. [b] Substituted, ibid, for “accused person.’* [c] Inserted, ibid. 


Section 435 (contd.) 

18. Duty of Court whose records are called 
\ior. — [1] As a general rule no Court is at liberty to 
part with its judicial records except when called lor by 
•An appellate Court or on demand by a superior Court 
•under this section. (’77) 1877 Bat 128 (128). 

[2] The calling for the record under this section 
•suspends the jurisdiction of the inferior Court to continue 
the proceedings. (Vol 12) 1925 Bom 247 (247) : 49 Bom 
.133 : 26 Cri L Jour 996 (DB) * (’05) 2 Cri L Jour 534 
<538) (SB) (Cal)*f66) 2 Bom H C R Cr 384 (385) (DB). 

[3] The Court whose records are called for cannot 
pass ad interim orders in the proceedings. (’06) 4 Cri 
L Jour 433 (435) (DB). 

[4] The Court whose record is called for must send a 
letter of explanation along with the record. The letter 
must be signed by the Magistrate himself. ('97-98) 2 
-Cal W N 572 (573) (DB). 

[5] In sending its explanation the inferior Court is 
saot entitled to make any suggestion or representation 
which is not founded on the record. (Yol 17) 1930 Cal 
:379 (379) ; 32 Cri L Jour 18 (DB). 

[6] lu sending explanation it is not open to the 
inferior Court to submit observations with a view to 
supplement or add to its judgment, though it is open to 
It to show cause and to submit its remarks in answer to 
the grounds urged by the petitioner. (’03) 7 Cal W N 
*859 (860) (DB). 

[7] It is desirable that Courts should not place 
♦difficulties in the way of persons entitled to appeal, by 
•calling for proceedings and taking action upon, them 
within the period allowed for appeal. (Vol 4) 1917 Upp 
Dur 2 (3) : 2 TJpp Bur Rul 124 : 18 Cri L Jour 355. 

[8] Magistrate showing cause against rule, issued 
tfnust ask Legal Remembrancer to appear for him and 
must not address the Registrar of the High Court. (’79) 

4 Cai 20 (22) (DB). 

SECTION 436 — SYNOPSIS. 

1. Scope. 

2. Applicability of the section to Presidency 

Magistrates. 

,3. “Or otherwise.” 

4. What Courts can revise under this section. 

4a, District Magistrate can order further inquiry 

into case discharged or dismissed by himself . 

5. “May direct.” 

6. “District Magistrate by himself or by any o£ 

the Magistrates subordinate to him ” 

7. Further inquiry can be made only by a 

Magistrate. 

“Further inquiry”— Meaning of. 

;><?. Order can be only for a further inquiry. 

10. Orders that can be revised. 

ill Dismissal of complaint after issue of process. 


12. Dismissal of complaint under S. 203 may be 

one after full inquiry. 

13. “Person accused of an offence.” 

14. Contents of order for further inquiry. 

15. Proviso — Notice. 


16. Notice under S. 437 — Order, if can be passed 
under S. 436. 


17. Non-compliance with proviso— Effect. 

18. Who can apply under this section. 

19. Burden of proof. 

20. Limitation for application under the section. 

21. Effect of order for further inquiry. 

22. Court moved under this section not to report 

to High Court. 

23. District Magistrate moved under S. 436 can 

take cognizance of offence under S. 190. 

24. Further inquiry into offence requiring sanc- 

tion for prosecution. 

25. Further inquiry by . different Magistrate — De 

novo inquiry, if necessary, 

26. Applicability of S. 556 to proceedings under 

this section. 

27. Revision of order passed under this section. 
1. Scope. — [1] This section relates to proceedings 

antecedent* and preliminary to trials object being to 
ascertain whether or not a trial shall take place. 
(Yol 18) 1931 Bang 225 (232) : 9 Rang 239 : 32 Cri L 
Jour 950 (FB). 

[See (’09) 9 Cri L Jour 192 (204, 205) ; 32 Mad 220 


(FB).] 

[2] Accused discharged after evidence of complainant 

is heard — Proper course for complainant is to apply 
under the section for further inquiry ‘ and not to prefer 
a fresh complaint and then ask for the transfer of the 
case to another Magistrate. (Yol 22) 1935 All 5$ (60) ; 
36 Cri L Jour 128, v T , 

[3] The powers of the High Court, Sessions Judge 
and the District Magistrate pre co-extensive under this 

q ftri T. Trim* 192 (2071: 32 Mad 220 (FB). 


2. Applicability of the section to Presidency 

Magistrates [1] Order of discharge or dismissal 

passed by Presidency Magistrate — No further inquiry 
can be ordered under this section in respect thereof, 
(»07) 5 Cri L Jour 83 (84) : 33 Cal 1282 (DB) * ( 07) 

6 Cri L Jour 400 (401) (DB) (Cal). 

[See however (’99) 26 Cal 746 (748) (DB).] 

3. “Or otherwise.” — [1] The words “or otherwise” 
show that even in cases where the Courts specified in 
the section have occasion to examine the record of a 
subordinate Court otherwise than under S, 435, they 
may act under this section. Thus, where the record is 
before the Court on an appeal, the appeUate Court can 
act under this section. (Yol 7) 1920 Pat 523 (525) i : 21 
Cri L Jour 660 tt (’84) 10 Cal 268 (272) (DB). (Over- 
ruled in 12 Cal 473 (FB) oh another point.) 
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4. What Courts can revise under this section. — 

[1] * A Deputy Magistrate placed in charge of the duties 
of "the District Magistrate cannot act under the section. 
(’So) 11 Cal 236 (237) (DB). 

[2] Additional Sessions Judge to whom a case is 
transferred by the Sessions Judge can direct a further 
Inquiry under this section. (Vol 7) 1920 All 55 (56) : 21 
Cri L Jour 293. 

[3] An application under this section will not ordi- 
narily be entertained by the High Court direct, when 
the party has not in the first instance moved the Ses- 
sions Judge or District Magistrate who have concurrent 
jurisdiction in the matter. (’06) 8 Cri L Jour 53 (54) : 
28 All 268 * (’08) 7 Cri L Jour 48 (48) : 30 All 116 
(’90) 1S90 Rat 499 (499) * (’04) 1 Cri L Jour 1025 
(1026) : 2 Low Bur Rul 806 (Vol 7) 1920 Nag 198 
(198) : 21 Cri L Jour 863 * (’87) 14 Cal 887 (888) (DB). 

[4] Sessions Judge cannot refuse to exercise his 
powers under this section and refer the petitioner to 
District Magistrate. (’03) 1903 Pun L R No. 151 Cr, 
page 619 (619). 

4a. District Magistrate can order further inquiry 
into case discharged or dismissed by himself. — 

[1] Section 369 must be read as controlled by this sec- 
tion; a District Magistrate can make or order a further 
inquiry into a case in which an order of dismissal or 
discharge has been passed by himself. (’01) 28 Cal 102 
(104) (DB)*(*02) 1902 Pun Re No. 9 Cr, p. 24 (DB). 

5. “May direct.” — [1] The words “may direct” 
give a wide discretion to the Court to order a further 
inquiry. (Vol 33) 1946 Pat 432 (485) ; 25 Pat 174 * 
(Vol 19) 1932 Mad 216 (216) : 33 Cri L Jour 362 * 
(Vol 1) 1914 Sind 44 (44) : 8 Sind L R 196 : 16 Cri L 
Jour 174 * (’05) 2 Cri L Jour 826 (829) : 3 Low Bur 
Bui 97 (FB) * (’ll) 12 Cri L Jour 184 (184) (Sind). 

[2] Interference cannot be limited to questions of 
law. (Vol 25) 193S Nag 394 (396) : 39 Cri L Jour 917 : 
1 L R (1938) Nag 442 (DB) * (’37) 1937 Mad W N 332 
(332) * (Vol 22) 1935 All 439 (440) : 86 Cri L Jour 526 
* (Vol 12) 1925 All 298 (299) : 26 Cri L Jour 736 « 
(’86) 9 All 52 (56, 57) (FB). 

[3] No limit is placed on the grounds on which a 
further inquiry may be ordered. (Vol 21) 1934 All 944 
(945) : 36 Cri L Jour 202 * (’09) 10 Cri L Jour 299 
(300) : 32 Mad 214 * (’90) 14 Mad 334 (336, 337) (FB). 

[4] An order of dismissal or discharge can be inter- 
fered with on any of the grounds mentioned in S. 435. 
(Vol 25) 1938 Nag 394 (396) : 39 Cri L Jour 917: I L R 
(1938) Nag 442 (DB) « (Vol 18) 1931 Rang 225 (233) : 
32 Cri L Jour 950: 9 Rang 239 (EB) * (’88) 15 Cal 608 
(619) (FB) * (’12) 13 Cri L Jour 764(765) (Cal) * (’ll) 12 
Cri L Jour 440(440) (Mad) * (’99) 2 OndhCas363 (364). 

[5] The revising Court can order a further inquiry 
in the interests of justice even in a ease in which it 
would be difficult to say that the order of the subordi- 


nate Magistrate is incorrect or improper or illegal. (’86) 
9 Ail 52 (58) (EB). 

[But see (Vol 20) 1933 Lah 561 (563): 34 Cri L Jour 
785.] 

[6] The following cases hold that the revising Court 
can interfere in revision under this section in cases in 
whiph the revisions! Court is not satisfied with the 
legality, correctness, propriety or regularity of the pro- 
ceedings in the lower Court. (Vol 26) 1939 Sand 71 (72): 
40 Cri L Jour 454 : I L R (1939) Kac 370 (DB) 
® (Vol 24) mi Bang 120 (121) : 38 Cri L Jour 709. 

. U) power Should under the section be used 
paringlyand with caution and circumspection, (VblBl) 
Nafc 318’ (319) :]lh R (1946) Nag 486 : 46 Cri h 
rour/195,; * ttol 26), 1$39 Sahd 71 (72) : 40 Cri L-Jour 



(DB) * (’86) 9 All 52 (59) (FB). (Especially incases where 

questions involved are mere matters of facts.) * (Vol 12) 
1925 Pat 447 (448) : 26 Cri L Jour 866 * (’87) 1887 
Eat 82S (330) * (’07) 5 Cri L Jour 16 (17) (DB) (Cal) * 
(’26) 27 Cri L Jour 565 (565)(Lah) *(’09) 10 CriL Jour- 
160 (163) (Bom) * (Yol 14) 1927 All 804 (800) : 49 Ail 
879 : 2S Cri L Jour 601. ' ' 

[8] The following are some of the tests laid down ia 
the application of rule of caution and circumspection: 

[a] Two views possible on the evidence — Revising Court 
taking the view other than one taken by trial Court — 
Order for further inquiry not justified merely on that 
ground. (’86) 9 All 52 (58, 59) (FB) * (Vol 26) 1939 
Sind 71 (72) : 40 Cri L Jour 454: 1LB (1940) Kar 379- 
(DB) * (Vol 25) 1938 Nag 394 (396): 39 CriL Jour 917* 
HE (1938) Nag 442 (DB) * (’37) 1937 Mad TV N 332 
(332) * (Vol 16) 1929 All 588 (588): 30 Cri L Jour 755- 

* (Vol 4) 1917 Bom 227 (228) : 18 Cri L Jour 646 
(DB) * (Vol 3) 1916 Lah 299 (300) : 17 Cri L Jour 161 

* (Vol 13) 1926 Nag 117 (118) : 21 Nag L R 88 ; 26 
Cri L Jour 1537 * (Vol 19) 1932 Oudh 114 (115) : 33 
Cri L Jour 383 * (Vol 12) 1925 Pal 599 (601) : 26 Cri 
L Jour 886. 

[h] Order passed after full inquiry and recording of 
all evidence produced by prosecution should not ba 
lightly set aside. (’37) 1937 Mad W N 332 (332) *- 
(Vol 12) 1925 Lah 439 (440) : 26 Cri L Jour 1508 

* (Vol 20) 1933 Lah 561 (563) : 34 Cri L Jour 
735 * (Vol 16) 1929 Nag 360 (361) : 31 Cri L Jour 279- 

* (Vol 20) 1933 Bom 158 (161) : 57 Bom 430 : 34 Cri 
L Jour 564 (DB). (Overruled in (Vol 22) 1935 Bom 
137 : 59 Bom 125 : 36 Ori L Jour 643 (FB) on another 
point.) * (Vol 21) 1934 Bom 48 (52) : 35 Cri L Jour 
644 (DB) * (Vol 12) 1,925 Oudh 36 (37): 25 Cri L Jour 
66 * (’32) 33 Cri L Jour 571 (572) (Oudh). 

(c) An order should not be lightly 3 et aside unless 
there is clearly a miscarriage of justice. (Vol 10) 1923- 
Lah 158 (159) : 24 Cri L Jour 622 * (’02) 25 Mad 546 
(547) * (Vol 7) 1920 Mad 284 (285) : 20 Cri L Jour S17. 

(d) An order of discharge should not be set aside in 
revision except on grounds which would justify the 
setting aside of an order of acquittal. (Vol 6) 1919 Mad 
851 (853) : 20 Cri L Jour 101. 

(e) An order of discharge or order dismissing a com- 

plaint should not be set aside unless it is perverse or- 
manifestly unreasonable or prima facie incorrect, or 
foolish, or perfunctory, or based on incomplete evidence, 
or unless the Magistrate has not considered the evidence, . 
or has not recorded sound reasons for the discharge 
(Vol 29) 1942 Pesh 24 (25) : 43 Cri L Jour 611*(Vol 26> 
1939 Pesh 16 (16) : 40 Ori L Jour 674 * (Vol 25) 1938 
Nag 394 (397) : 39 Cri L Jour 917 : ILK (1938) Nag 
442 (DB) * (Vol 24) 1937 Lah 682 (683): 38 Cri L Jour 
1072 * (’36) 37 Cri L Jour 89 (90) (Nag.) * (Vol 17) 1930- 
All 257 (259) : 52 All 257 : 31 Cri L Jour 995 * (Vol 21) 
1934 All 944 (946) : 86 Cri L Jour 202 * (’32) 33 Cri 
L Jour 571 (572) (Oudh)*(Vol 7) 1920 Mad 284 (285): 20 
Cri L Jour 817 * (Vol 12) 1925 Pat 599 (601) : 26 CriL 
Jour 886 * (Vol 19) 1932 Oudh 114 (115) : 33 Cri, L 
Jour 383 * (Vol 22) 1935 Oudh 176 (177) : 10 Look 
192 : 35 Cri L Jour 1236. (Manifestly unreasonable.)* 
(Vol 11) 1924 Cal 229 (229) : 25 Cri L Jour 191 (DB). 
{Prima facie incorrect.)* (Vol 16) 1929 Cal 755 (755) t; 
31 Cri L Jonr 475 (DB). (Do.) * (Vol 20) 1933 Lah 561 
(563) : 34 Cri L Jour 735 * (Vol 7) 1920 Lah 380(381): 
1 Lah 216: 21 Cri L Jour 521. (Perfunctory.) * (Vol 5) 
1918 Pat 850 (351) : 19 Ori L Jour 263. (Do.) * (‘88) 18 
Bom 376 (381, 382). (Not recording sound reasons for 
discharge.) ‘ ' ... 

(f) It is not necessary that, before farther inquiry 
ordered, the order of the lower Court should be perverse 
or foolish or based, on incomplete evidence. (Vol IS) 
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1928 Pat 12 (12) : 28 Cri L Jour 857 * (Vol 17) I960 
Oudh 415 (416) : 32 Cri L Jour 128. 

(g) An order of discharge should not be interfered 
with in revision unless it is unreasonable. (Vol 26) 1939 
Sind 71 (73) : 40 Cri L Jour 454 : ILR (1939) Kar 370 
(DB). 

(h) Further enquiry should not be ordered on bare 
possibility of an offence being disclosed on further evi- 
dence; there must be something to show that further 
evidence is available which would support a charge for 
such offence, (’37) 1937 Mad W N 871 (878) * (Vol 10) 
1923 Mad 59 (60) : 23 Cri L Jour 592. 

(i) Further inquiry should not be ordered where it 
would be useless to do so. {’99) 1 Bom L R 852 (853). 

[See (’40) 1940 Mad W N 871 (872).] 

(j) Before a further inquiry is ordered it is to be seen 
whether an appeal from an acquittal would be accepted, 
on the evidence as it stands. (’05) 2 Cri L Jour 116 (118) 
(Lah). 

(k) In cases not triable only by Court of Session 
District Magistrate need not refer the case to the High 
Court instead of making an order himself. (’05) 2 Cri 
L Jour S2G (829) ; 3 Low Bur Bui 97 (FB). 

[9] An order of dismissal of a complaint under S. 203 
cannot be set aside merely because the Magistrate has 
adopted a procedure which is to be deprecated. (Vol 28) 
1941 Pat 419 (421) : 42 Cri L Jour 332, 

[10] In determining whether an order is foolish or 
perverse it is to be seen whether taking a broad view of 
the material points requiring decision in the case and on 
consideration of the whole of the evidence, the order 
could have been passed by a Judge fairly and impar- 
tially dealing with the case. (Vol 20) 1933 Lah 561 
(563) ; 34 Cri L Jour 735. 

[11] Order of lower Court carefully written and cor-* 
rect — No further inquiry should be ordered. (Vol 26) 
1939 Sind 71 (72, 75) : 40 Cri L Jour 454: ILR (1939) 
Kar 370 (KB) *(Vol 13) 1926 Pat 34 (35, 36) : 26 Cri 
ti Jour 1394 *(Vol 17) 1930 Nag 108 (110) : 31 Cri 
L Jour 417, (This is so even where there is misappro- 
priation of evidence but no irregularity or illegality.) 
*(Vol 21) 1934 Oudh 327 (328): 10 Luck 187: 35 Cri 
L Jour 1151. 

[12] The fact that the further inquiry may “embar- 
rass a pending civil suit” is not a valid ground for re- 
fusing to direct such inquiry if there are otherwise 
valid grounds therefor. (Vol 19) 1932 Mad 216 (216) : 
33 Cri L Jour 362. 

[13] Magistrate in proceeding with inquiry under 
8. 202 intensively cross-examining witnesses to get at 
the truth -No legal ground for ordering further inquiry. 
(Vol 26) 1939 Pesh 16 (17) : 40 Cri L Jour 674. 

[14] Lower Court not only discharged accused but 
irdered prosecution of complainant under S. 476 of the 
lode — Further inquiry cannot be ordered. (Vol 1) 1914 
?al 312 (313) : 15 Cri L Jour 16 (DB). 

[See also (Vol 30) .1943 Sind 149 (151) : I L R (1943) 
Lar 105 : 44 Cri L Jour 728 (DB).] 

[15] Sessions Judge or District Magistrate under this 
tection can set aside orders of discharge on the ground 
>f misappreciation or misapprehension of evidence. 
Vol 25) 1938 Nag 394 (397, 398) : 39 Cri L Jour 917 : 

[ L R (1938) Nag 442 (DB) « (’37) 1937 Mad W N 332 
;383) *(’09) 9 Cri L Jour 192 (206) : 32 Mad 220 (FB). 
(Overruling 7 Cri L Jour 267.) * (Vol 3) 1916 Sind 63 
[63) : 10 Sind L B 68 : 17 Cri L Jour 349 (DB). 

[But see (Vol 17) 1930 Nag 108 (110): 31 Cri L Jour 
417.] 

6. “District Magistrate by himself or by any 
of the Magistrates subordinate to him.” — [1] The 
section does not authorize a Sessions Judge to direct a 
farther inquiry by ft particular Magistrate — The Sessions 


Judge can only direct the District Magistrate by himself 
or by any of the Magistrates subordinate to him tounak- 
further inquiry, leaving the District Magistrate to txer* 
cise a discretion as to the selection of any Magistrate 
subordinate to him, (Vol 24] 1937 Sind S6 (89, 90, 91): 

38 Cri L Jour 596 (DB) * (Vol 17) 1930 Mad 9S3 <984): 

32 Cri L Jour 226 * (’S3) 10 Cal 207 (208) (DB) * (’08) 

7 Cri L Jour 493 (494) : 4 Low Bur Rui 233 * (’09) 9 
Cri L Jour 192 (208) : 82 Mad 220 (FBi * f*35) 10 
Bom 131 (142, 143). 

[See however (Vol *2 It 1934 Bom 48 (56) : 25 Cii I 
Jour 644 (DB) ] 

[2] The section contemplates that the further in- 
quiry may be made by another Magistrate. (’09) 9 Cri 
L Jour 192 (208) : 32 Mad 220 (FB) * (’87) 1887 Rafc 
328 (329). 

[3] Different Magistrate from the one who origi- 
nally made the inquiry may be asked to hold further 
inquiry, but such Magistrate must, be equally empowered 
with the former, and not an inferior Magistrate. (Vol 3) 
1916 Nag 97 (99) : 12 Nag L R 94 : 17 Cri L Jour 245 e 

[4] Where further inquiry has been ordered by the 
Sessions Judge into a complaint dismissed under S. 203 
the District Magistrate cannot transfer the case from 
the Magistrate who dismissed the complaint, (’07) 3 
Cri L Jour 112 (116) (DB) (Cal). 

[5] The Sessions Judge can direct the District Magis- 
trate to make a further inquiry even though the latter 
exercises powers under S. 80 of the Code. (’04) 1 Cri 
L Jour 1063 (1066) : 1904 Pun Re No. 15 Cr (DB). 

[6] The District Magistrate himself cph order a fur- 
ther inquiry even where a subordinate Magistrate spe- 
cially empowered under 8. 30 orders a discharge and 
even though the case is exclusively triable by a Court 
of Session. {Vol 3) 1916 Nag 97 (99) ; 12 Nag L R 94 ; 
17 Cri L Jour 245. 

7. Further inquiry can be made only by a 
Magistrate.— [1] The “further inquiry” in cases of dis- 
charge must be made only by a Magistrate and cannot 
be deputed to the police. (’84) 2 Weir 239 (239, 240), 

[2] Sessions Judge directing further inquiry— Magis- 
trate cannot order fresh investigation by police and 
dismiss the complaint merely on their report. (Vol 5) 
1918 Lah 123 (123) : 19 Cri L Jour 436. 

8. “Further inquiry” — Meaning of. — [1] The 
words “further inquiry”' are not restricted to an inquiry 
under S. 202. (Vol 16) 1929 Pat 644 (649, 650) : 9 Pat 
155 : 31 Cri L Jour 961 (D B) * (Vol 18) 1931 Pat 50 
(52) : 32 Cri L Jour 548. 

[2] Complaint dismissed after initial examination of 
the complainant, and an order for further inquiry 
passed— Magistrate to whom the case is sent back may 
direct an inquiry under S. 202. (Vol 25) 1938 Pat 369 
(371, 372) : 39 Cri L Jour 778 (D B). 

[3] The words “further inquiry” are not limi- 
ted to “inquiry upon further materials or further or 
additional evidence;” it may involve merely, a reconsi- 
deration of the evidence already taken without any 
additional investigation of facts. (Vol 25) 1938 Mad 742 
(743) : 39 Cri L Jour 828*(Vol 25) 1938 Pat 369 (371, 
372) : 39 Cri L Jour 778 (D B)*(’85) 10 Bom 131 (147) - 
(D B) * (’91) ’-14 Mad 334 (338) (F B). (8 Mad 336 
Overruled.)*(’91) 6 C P L R 11 (12)*(’01) 14 O P L R 
161 (162)*('99) 1 Bom L R 222 (223) (D B) * (’88) 15 
Cal 608 (620) (F B). (This must be taken to overrule 10 
Cal 207, 10 Cal 1027 and 12 Cal 522 on this point.) * 
(’01) 1901 Pun Be No. 2 Cr, p. 4 (5) (D B)*(Vol3)1916 
Sind 63 (63): 10 Sind L R 68: 17 Cri L Jour 349 (D B) 
*(*86) 9 AIL 52 (56) (F B). (Overruling 1883 AH WN 
150.) 

- [See (Vol 9) 1922 Lah 409 (410) : 24 Cri L Jour 474. 

[4] A farther inquiry may be ordered on the same 
materials as were already before the lower Court. (Vol 12) 
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1925 Ail 293 (299) : 26 Cri L Jour 736 * (’88) 15 Cal 
608 (617. 6si, C24, 626) (F B) * (’86) 9 All 52 (56) 
'5' 3). (Overruling 1883 AH W N 150.) * (Vol 13) 1926 
Na" 117 f lle-.i : 21 Nag L R 88 : 26 Cri L .Jour 1537* 
(Tol 12) 1925 Oudh 36 (37) : 25 Cri L Jour 66*{’83) 2 
CEDE 82 (83\ 8-l)*(’01) 1901 Pun>Ee No. 2 Cr, p. i 
{5} (D B) * (’01) 14 C PL E 181 (162) * {’90) 14 Mad 
334 (836) (FB). 

[But see (’87) 1887 Pun Be No. 63 Cr, p. 174 (175) 
(D B).] 

[5] No additional evidence disclosed and no allegation 
made that such evidence exists — Further inquiry may 
he ordered. (’85) 10 Bom 131 (147) (D B) * (’91) 1891 
Pun Ee No. 14 Cr, p. 49 (50) (D B)*(Vol 21) 1934 All 
944 (945) : 36 Cri L Jour 202 * (’05) 2 Cri L Jour 826 
(829) : 3 Low Bur Eul 97 (F B) * (Vol 20) 1933 Lah 
561 (563) : 34 Cri L Jour 735. 

[See (Vol 12)1925 Oudh 180(181): 26 Cri L Jour 959.] 

[6] On the order of a further inquiry, the inquiry re- 
commences where it was left off at the time when the 
improper order of discharge was passed. (Vol 25) 1938 
Mad 742 (743) : 39 Cri L Jour 828. 

9. Order can be only for a further inquiry. — [1] 
An order under this seetiou can only be for a further 
inquiry. (Vol 27) 1940 Nag 128 (128) : 41 Cri L Jour 
312*(Vol 25) 1938 Mad 112 (112) : 39 Cri L Jour 281* 
{Vol 19) 1932 Lah 362 (363): 13 Lah 599: 33 Cri L Jour 
341. 

[2] No direction should be made to fetter the lower 
Court’s judicial discretion in any way. (’92) 15 Mad 39 
(40) (DB). 

[3] No directions or instructions can lawfully be 
given as to the manner in which the lower Court 
should conduct the inquiry. (Vol 26) 1938 Cal 22 (22) : 
39 Cri L Jour 292 (DB) * (Vol IS) 1931 Rang 225 
(233) : 9 Rang 239 : 32 Cri L Jour 950 (FB) * (1900) 
2 Bom L E 586 (588). 

[4] The revising Court cannot direct the subordinate 
Magistrate to do following things : — 

(a) To hold a trial of the accused person. (Vol 18) 
1931 Kang 225 (283, 234) : 9 Rang 239 : 82 Cri L Jour 
950 (FB)*(’2S) 29 CriL Jour 572 (572)(Pat)*(’90) 1890 
All W N 147 (148) (DB) * (Vol 7) 1920 All 266 (267) : 
22 Cri L Jour 49 * (’89) 2 C P L E. 82 (85) * (’05) 2 
Cri L Jour 128 (129) (Lah). 

(b) To frame a particular charge and try the accused 
on that charge. (Vol 28) 1941 Mad 65 (65) : 42 Cri L 
Jour 102 * (Vol 19) 1932 Lah 362 (363) : 13 Lah 599 : 
33 Cri L Jour 341 * (’09) 9 Cri L Jour 192 (208) : 32 
Mad 220 (FB). 

[See (Vol 32) 1945 Mad 424 (425) : ILB (1946) Mad 
136 : 47 Cri L Jour 230.] 


(e) To summon the accused to answer the complaint 
dismissed under S. 203. (Vol 27) 1940 Nag 128 (128) : 
41 Cri L Jour 312 * (Vol 25). 1938 Cal 22 (22) : 39 Cri 
L Jour 292 (DB) * (Vol 15) i928 All 684 (685) : 30 Cri 
L Jour 631 * (Vol 12) 1925 Cal 576 (577) : 26 Cri L 
Jour 305 (DB) * (’28) 29 Cri L Jour 372 (372)(Pat.). 

(d) To restore a complaint dismissed under section 
203 to file. (Vol 25) 1938 Mad 112 (112) : 39 Cri L 
Jour 281. 


(e) To issue a warrant against the accused. (97) 1 
Cal W N ,650(651) (DB) * (Vol 4) 1917 Cal 185 (186) : 
18' CrrLJour 1001 (DB). 

i tf) Except far the moat cogent reasons to summon 
witnesses whom the Magistrate has considered unneces- 
sary. m 15) 1928 All, 684 (685) : 30 Cri L Jour 631. 

To t&te evidence. (07) 6 Cri L Jour 357 (358) 
(DB) (Cal).: . y,y ' , , 

. ({[pvTp^ 'foUqwihg 'ease holds that an order for re- 

W Bom 48 


[6] A reference to the High Court by a District 
Magistrate to have an order of discharge set aside before 
he makes an order for further inquiry is unnecessary 
and uncalled for. (’05) 2 Cri L Jour 826 (829) : 3 Low 
Bur Bui 97 (FB). 

[7] A District Magistrate under this section cannot 
quash a charge framed by a Sub-Magistrate. (Yol 28) 
1941 Mad 804 (804). 

10. Orders that can be revised.— [1] Order of 
dismissal of complaint under S. 203 — Direction for 
further inquiry can be made. (Yol 28) 3941 Pat 144 
(144) : 42 Cri L Jour 358 ft (Yol 27) 1940 Nag 128 
(128) : 41 Cri L Jour 312 ft (’02) 29 Cal 457 (459) 
(DB). 

[2] Order of discharge of a person accused of any 
offence — Direction for further inquiry can be made. 
(Yol 28) 1941 Oudh 409 (411) : 42 Cri L Jour 536 ft 
(Vol 26) 1939 Cal 220 (224, 225) : 40 Cri L Jour 349 : 
ILB (1939) 1 Cal 407 (SB) ft (Yol 26) 1939 Sind 
38 (39) : 40 Cri L Jour 287 : I L R (1939) Kar 228 
(DB) ft (Vol 23) 1936 Nag 153 (156) : 37 Cri L Jour 
983 : I L R (1936) Nag 92ft (Vol 28) 1936 Nag 87 (88): 
37 Cri L Jour 715 : I L R (1936) Nag 54 ft (Vol 8) 
1921 Pat 474 (475) ft (Yol 22) 1935 Pat 52 (53) : 14 
Pat 299 : 36 Cri L Jour 650 (DB) ft (Yol 4) 1917 All 
150 (151) : 18 Cri L Jour 706. (Discharge under 
S. 253.) ft (Yol 6) 1919 All 66 (67) : 42 All 128 : 20 
Cri L Jour 778 ft (’86)9 All 52 (55, 56) (FB) ft (’02) 
1902 Pun L R Cr No. 68, p. 287 (288) ft (’04) 1 
Cri L Jour 355 (356) (DB) (Cal). 

[3] Orders not falling within the categories men- 
tioned in the section cannot be revised. (VoL31) 1944 
Pesh 48 (48) : 46 Cri L Jour 156 (DB). 

[4] The following orders are not within the section:— 

(a) Order agreeing with, a referred charge-sheet put 
in by the police. (Yol 19) 1932 Mad. 673 (674, 675) 
33 Cri L Jour 785. 

(b) Order declining to proceed with a case on the 
ground of want of jurisdiction. (Yol 20) 1933 Mad 413 
(416) : 34 Cri L Jour 800. 

(c) Order under S. 249 of the Code. (Yol 21) 1934 
All 17 (19) : 35 Cri L Jour 564 ft (’12) 13 Cri L Jour 
860 (861) : 1913 Pun Re No. 9 Cr. 

(d) Order under S. 247 of the Code. (Yol 12) 1925 
Oudh 44 (45) : 25 Cri L Jour 359. 

Order which though ostensibly one of discharge 
is really one of acquittal. (Yoi 12) 1925 Oudh 60 (60) : 
25 Cri L Jour 39 ft (Yol 5) 1918 All 335 (336) : 19 
Cri L Jour 596 ft- (Vol 4) 1917 Mad 899 (899) : 17 
Cri L Jour 80 (DB) ft (Yol 20) 1933 Nag 78 (79) : 29 
Nag L R 201 : 34 Cri L Jour 519 ft (Yol 21) 1934 
Oudh 327 (828) : 10 Luck 187 :'35 Cri L Jour 1151 ft 
(’10) 11 Cri L Jour 350 (350) (Mad) ft (’ll) 12 Cri L 
Jour 364 (369) : 1911 Pun Re No. 10 Cr (SB). 

(f) Order of acquittal. (’04) 1 All L Jour 415 (416)ft 
(’84) 10 Cal’ 551 (553) (DB). (Overruled in 12 Cal 473 
(FB) on another point.)ft(Vol 5) 1918 Cal 94B (944) : 
18 Cri L Jour 834 (DB)ft(1900) 1900 Pun Re No. 19 Cr, 
p. 44 (44)ft(1900) 23 Mad 225 (226)(DB)ft(Yol 2) 1915 Mad 
23 (23) f 38 Mad 585 : 15 Cri L Jour 678 (DB)ft(Vql 6) 
1919 Pat 70 (71) : 20 Cri L Jour 526. (Acquittal under 
S. 363, Penal Code— Order for fresh enquiry to ascertain 
if offences under S. 366 or S. 368 had been committed 
is improper .)ft(’ 84) 1884 All W N 13 (14). 

(g) Order framing a charge. (Yol 20) 1938 Rang 214 
(214) : 34 Cri L Jour 1083. 

(h) Order directing case reported under S. 173 of the 
Code to be struck off. (’90) 1890 Rat 521 (522). 

(i) Order directing withdrawal of complaint. (Yol 32) 
1945 Mad 58 (59) : 46 Cri L Jour 421. 

[5] Order dismissing complaint under S. 203— Ord& 
can.be revised by District Magistrate or by Sessions 
Judge irrespective of the consideration whether order i$ 
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legal or illegal. (Vol 5) 1918 Pat 270 (271) : 19 Cri L 

Jour 874 ; 3 Pat L Jour 346 (DB). 

[6] A Magistrate lias no authority to direct a further 
inquiry in respect of a person against whom no complaint 
had been made and no regular process issued. (’1*2) IB 
Cri L Jour 304 (304) : 39 Cal 238 (DB). 

11. Dismissal of complaint after issue of pro- 
cess, — ^[1] A dismissal of a complaint after process 
has been- issued to the accused person is not a dismissal 
under S. 203, but is an order discharging the accused 
under S. 253, sub-s. (2). (Vol 21) 1934 All 51 (52) : 56 
All 285 : 35 Cri L Jour 418. 

12. Dismissal of complaint under S. 203 may 
be one after full inquiry. — [1] Dismissal under 
b. 203 made after full inquiry under S. ‘202 — Section 
applies. (Vol *22) 1935 All 439 (440) : 36 Cri L Jour 526. 

13. “Person accused of an offence.” — [1] The 
substitution of the word? “person accused of an offence” 
for the words “any accused person” by the amendment 
of 1923 makes it clear that the section has no applica- 
tion to cases of persons proceeded against under 
Chapter VI or under S. 133, S. 145 or S. 4S8 of the 
Code. (Vol 11) 1924 Bang 207 (208) : 2 Kang 30 : 25 
Cri Jj Jour 1140 © (Vol 18) 1931 All 53 (54) : 32 Cri L 
dour 570 : 53 All 148©(Vol 15) 1928 All 755 (756) : 51 
All 408 : 30 Cri fj Jour G3 © (Vol 18) 1931 Lah 185 
(185): 82 Cri L Jour 21*(Vol 12) 1925 Oudh 736 (736): 
26 Cri L Jour 1251©(Vol 15) 1928 Bang 292 (293) : 30 
Cri L Jour 709. 


[See (Vol 12) 1925 Cal 2G2 (263) : 25 Cri L Jour 679 
(DB).] 

14. Contents of order for further inquiry. — 

[1] An order for further inquiry should state the 
reasons therefor. (Vol 29) 1942 Mad 653 (654) : 44 Cri 
L Jour 70 * (Vol 21) 1934 All 51 (52) : 56 All 285 : 35 
Cri L Jour 418 * (’90) 1890 All W N 147 (148) (DB) © 
(Vo) 1) 1914 Mad 676 (677) : 14 Cri L Jour 572 © 
(Vol 13) 1926 Nag 374 (375) : 27 Cri L Jour 728 © 
(’99) 2 Oudh Cas 363 (364) * (Vol 5) 1918 Upp Bur 55 
(56) : 3 Cpp Bur Bui 16 : 19 Cri L Jour 14 © (’09) 9 
Cri L Jour 303 (304) (DB) (Cal)©(’09) 9 Cri L Jour 446 
(447) : 3 Bind L B 7 (DB)*(’88) 15 Cal 608 (621) (FB). 

[See (Vol 16) 1929 Nag 360 (361): 31 Cri L Jour 279.] 

[2] The reasons should arise upon materials to be 
found in the record and not upon extraneous matter 
which may have come to the knowledge of the Magis- 
trate from other sources. (’90) 1890 All W N 147 (148) 
(DB). 

[3] The order for further inquiry need not give tbe 
grounds at length and in detail inasmuch as it is likely 
to affect subsequent proceedings to the prejudice of tbe 
accused. (Vol 16) 1929 Lah 28 (29) : 80 Cri L Jour 590 
©(Vol 5) 1918 Upp Bur 55 (56) : 3 Upp Bur Bui 16 : 
19 Cri L Jour 14*(’06) 3 Cri L Jour 120 (121) : 32 Cal 
1090 (DB) © (’08) 7 Cri L Jour 493 (494) : 4 Low Bur 
Bui 233. 

[4] It is not for the revising authority under this 
section to say whether the accused is guilty or other- 
wise. Tbe only thing he should see is whether there 
were sufficient reasons for the discharge ox the dis- 
missal. (Vo) 8) 1921 Lah 283 (283). 

[5] The revising Court, instead of merely criticising 

she order of discharge, should give its own reasons for 
adding that some particular offence has been made out 
orima facie by the prosecution evidence. (’37) 1937 Mad 
SV N 729 (730). - 

15. Proviso— Notice. — [1] Under the present 
section as amended in 1923, by the addition of the 
proviso, it ia imperative that before further inquiry is 
ordered in the case of a person who has been dis- 
charged, an opportunity should be given to tbe accused 
tp show cau&e why further inquiry should not be 


ordered. (Vol 21) 1934 All 51 (52) : 56 All 265 : 85 
Cri L Jour 418 © (Vol 20) 1983 Lah 1018 (1013) : 35 
Cri L Jour 404 © (Vol 20) 1933 Sind 299 (299) : 34 Cri 
L Jour 1157 (DB)©(VoI 6) 1919 All 373 (374) : 20 Cri L 
Jour 769. 

[But see (Vol 21) 1934 Bang 181 (162) ; 35 Cri L 
Jour 1408. (Section is directory.)] 

[2] The proviso does not apply to the dismissal of c 
complaint under S. 203. (Vol 12) 3925 All 537 (53*) : 
47 All 722 : 26 Cri L Jour 117G © (Vol 14) 1927 Eom 
436 (436) : 28 Cti L Jour 575 (DBj © (Vol 15) 1929 Cal 
508 (509) : 30 Cri L Jour 1030 (DB) © (Vol 14) 1927 
Oudh 264 (264) : 2 Luck 578 : 28 Cri L Jour 650 © 
(Vol 22) 1935 Pesh 141 (141) : 36 Cri L Jour 1384 © 
(Vol 14) 1927 Mad 19 (21) : 49 Mad 91S : 28 Cri L 
Jour 129 (FB) © (Vol 16) 1929 Pat 230 (231) : 30 Cri 
L Jour 1069 © (Vol 15) 1928 Mad 1198 (1198) : 29 
Cri L Jour 1059. 


[3] Magistrate directed to hold further inquiry in the 
ease of dismissal of a complaint should not order notice 
before such further inquiry is held. (Vol 15) 1928 Mad 
1198 (1198) : 29 Cri L Jour 1059 © (Vol 12) 19*25 Cal 
576 (577) : 26 Cri L Jour 305 (DB) © (Vol 6) 1919 Pat 
567 (569) : 20 Cri L Jour S43 : 4 Pat L Jour 456 (DB) 
©(’28) 29 Cri L Jour 572 (57*2, 573) (Pat). 

16. Notice under S. 437 — Order, if can be 
passed under Section 436. — [1] Where a notice is 
issued under S. 437 to the accused to show cause why 
he should not be committed to the Court of Session, the 
Court is not prevented on cause being shown to order a 
further inquiry under S. 436. (’91) 18 Cal 75 (SO) (DB), 

17. Non-compliance with proviso — Effect. — 

[1] A disregard of the proviso is an illegality that is 
likely to seriously prejudice an accused person who is 
ordered to be proceeded against. (Vol 21) 1934 All 51 
(52) : 56 All 285 : 35 Cri L Jour 418 © (Vol 20J 1933 
Lah 1018 (1018) : 85 Cri L Jour 404 © (Vol 20) 1933 
Sind 299 (299) : 34 Cri L Jour 1157 (DB). 

[But see (Vol 21) 1934 Bang 181 (182) ; 35 Cri L 
Jour 1408.] 

18. Who can apply under this section. — [1] 
A private prosecutor is entitled to move the Court 
under this section. (’70) 6 Beng L B App 46 (47) (DB), 

[2] An order of discharge of an accused person may 
also be interfered with at the instance of a third party 
where such order has the effect of operating to his detri- 
ment, or at the instance of an Inspector of Police. (Vol * 
16) 1929 Cal 319 (321) : 56 Cal 1023 : 31 Cri L Jour 
315 (DB). (Third party.) © (Vol S3) 1946 Sind 75 (78) : 
47 Cri L Jour 221 : ILB (1946) Kar. 177 (DB). (Inspec- 
tor of Police.) 

[3] Complaint dismissed under S. 203, owing to 
absence of complainant — He will not afterwards be 
heard to say that matter should be sent back for further 
inquiry. (Vol 15) 1928 Cal 569 (570) : 29 Cri L Jour 
798 (DB). 

19. Burden of proof. — [1] It is not for the accused 
person who has been discharged to convince the Court 
of revision why further inquiry should not be ordered 
against him. It is for the prosecation to show why it 
should be ordered. (Vol 20) 1933 Lah 561 (564) : 34 
Cri L Jour 735. 

20. Limitation for application under the sec* 
tion, — [1] There is no limitation for an application 

- under this section. (Vol 22) 1935 All 59 (60) : 36 Cri L 
Jour 128© (Vol 10) 1923 Nag 100 (100) : 23 Cri L Jour 


745, ’ * . . 

[2] The Court will not order a further mquity m a 
ease which comes up after a long delay after the occur- 
rence and where there is no prospect of any public 
advantage in re-opening the case. \ 10) 11 Cri L Jour 
582 (583) : 4 Sind L B 53 (DB)©(YoI 10) 1923 Mad 134 
(134) ; 23 Cri L Jour 600 (DB). 
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a M3?]o When, on examining the record of any case under section 435 or otherwise, 
Power to order commit- Sessions Judge or District Magistrate considers that such case is tria 
went. exclusively by the Court of Session and that an accused person has b 

improperly discharged by the inferior Court, the Sessions Judge or District Magistrate may ca 
him to be arrested, and may thereupon, instead of directing a fresh inquiry, order him to be cc 
mitted for trial upon the matter of which he has been, in the opinion of the Sessions Judge 
District Magistrate, improperly discharged : 

Provided as follows : — 

(a) that the accused has had an opportunity of showing cause to such Judge or Magistr 
why the commitment should not be made ,* 

(b) that, if such Judge or Magistrate thinks that the evidence shows that some other offei 
has been committed by the accused, such Judge or Magistrate may direct the infer 
Court to inquire into such offence. 

[1882 — S. 436; 1872— S. 296, para 2; 1861— S. 435.] 

[a] Re-numbered for S. 436 by the Code of Criminal Procedure (Amendment) Act, 1923 (18 [XVIII] of 19S 
S. 117. 


Section 436 (contd.) 

21. Effect of order for further inquiry. — [1] 
Further inquiry ordered — Lower Court is bound to 
carry out the order. ( T 85) 10 Bom 131 (138, 140) (DB). 

[2] Form of enquiry is left to the discretion of the 
Magistrate. If the Magistrate considers it fit to do so, he 
can forthwith proceed to summon the accused and try 
him and need not hold a preliminary inquiry before 
doing so. (Vol 25) 1938 Cal 22 (22) : 39 Cri L Jour 
292 (DB)ft(Vol 25) 1938 Pat 869 (871) s 39 Cri L Jour 
778 (DB). 

[But see (’28) 29 Cri L Jour 572 (573) (Pat).] 

[3] Magistrate cannot only frame a charge but also 
proceed to hold a trial. (Vol 21) 1934 Mad 209 (210) : 
35 Cri L Jour 691ft(Vol 7) 1920 Pat 563 (566) : 21 
Cri L Jour 594 : 5 Pat L Jour 47. 

[4] Magistrate can determine what evidence he 
should allow to be called on behalf of the prosecution 
and may re-hear the same evidence called at the first 
hearing or hear other evidence if available. (Vol 18) 
1931 Bang 225(234):9 Bang 239:32 Cri L Jour 950(FB). 

[5] Magistrate may discharge the accused under 
B. 253 of the Code after further inquiry, or dismiss the 
complaint. (’86)9 All 52 (56) (FB)ft (Vol 2 5) 1938 Mad 112 
(112) : 39 Cri L Jour 281 ft (Vol 8) 1921 Cal 201 (201) : 
22 Cri L Jour 528 (DB) ft (Vol 7) 1920 Pat 523 (525) ; 
21 Cri L Jour 660. 

[6] A Subordinate Magistrate directed to make fur- 
ther inquiry into a warrant-case under this section has 
all the powers provided for by Chap. XXI of the Code. 
(Vol 18) 1931 Bang 225 (234) : 9 Bang 239 : 82 Cri L 
Jour 950 (PB)ft(’84) 7 Mad 454 (457) (DB)ft(’07) 6 
Cri L Jour 279 (279) : 4 Low Bur Bui 42. 

[7] Further inquiry ordered into a complaint dis- 
missed for default — The Magistrate, instead of holding 
farther inquiry as directed summoned accused and pro- 
ceeded with the trial — Held , that action of the Magis- 
trate was irregular blit not bad for want of jurisdiction. 
(Vol 16) 1929 Pat 469 (471) : 8 Pat 537 : 31 Cri L Jour 
146 (DB). 

22. Court moved under this section not to 


report to High Court. — [1] There is nothing in S. 4SS 
to. limit the power of reference to proceedings unde; 
"S. 435 other than those to which S, 436 is applicable 
But save, in exceptional circumstances, it will be tb 
duty of the District Magistrate or Sessions Judge to ac 
under S. 436 and not report the case under S. 488. (Vc 
' ' : 37 On L Jour 1128 : 12 Luc] 

.. 523*(VoL18) 1931 Bang 225 (233) : 9 Bang 239 : 3: 
; ( ..W L Jour 950 (FB)*('98) 1898 Bat 988 (988.}*('8E 
lI &l)*eoi) 14 G PLR10 


23. District Magistrate moved under Section * 
can take cognizance of offence under Section 190 
[1] Magistrate moved under this section is not mer 
bound to order a further inquiry but can himself ti 
cognizance of the offence under S. 190 and order i 
accused to be placed on his trial by a competent Maj 
trate. (Vol 18) 1931 Pat 50 (52) : 32 Cri L Jour 548 

[2] Ordinarily the revising authority should conf 
himself to the exercise of those powers only as hi 
been specified in this and the next section. (Vol 
1926 Nag 374 (376) : 27 Cri L Jour 728. 

24. Further inquiry into offence requiri 
sanction for prosecution. — [1] Person accused o 
particular offence discharged — Facts disclosing anotl 
offence requiring sanction or a complaint for its pro 
cution— No further inquiry can be ordered into lat 
offence in the absence of such sanction. (Vol 16) 19 
All 374 (375) : 30 Cri L 3 our 874. 

25. Further inquiry by different Magistrate 
De novo inquiry, if necessary.— [1] Further inqui 
coming before Magistrate other than one who he 
former inquiry — Provisions of S 350, sub-s. (1) w 
apply — Magistrate can, in his discretion, act on e 1 
denoe already recorded or take evidence de novo. (S 
25) 1938 Mad 742 (743) : 39 Cri L Jour 828ft(Vol ] 
1930 Mad 983 (984) : 32 Cri L Jour 226. 

26. Applicability of Section 556 to proceedin 
under this section. — [1] Section 556 applies to pi 
ceedinga under this section— Magistrate who presided 
a meeting of the Municipal Board which directed t 
prosecution of the accused is disqualified from maki 
an order for further inquiry against the accused. ('1 
13 Cri L Jour 80 (30) : 5 Sind L R 137 (DB). 

27. Revision of order passed under this sectio: 
— [L] An order for further inquiry passed by a Sessio: 
J udge or District Magistrate is open to revision by tl 
High Court and the High Court can, in such revisio 
consider the facts as well as the question of law involve 
in order to determine whether the Sessions Judge' 
District Magistrate has properly exercised his discrete 
under this section. (’37) 1937 Mad W N 332 (333)ft(V 
1) 1914 Mad 424 (424): 15 Cri L Jour 373ft(1900) 19< 
Pun L R Or, p. 68 (69). 

[2] The High Court would be slow to interfere wb 
discretion exercised by Sessions; Judge or District Magi 
trate. (Vol 24) 1937 Sind 86 (90): 38 Cri L Jour 51 
(DB)ft(Vol 2) 1915 All 86 (87) : 16 Cri L Jour 139, 

SECTION 437 — SYNOPSIS 

1. Scope. , , 

2. “On examining the record of any case tind< 
Secfion ; 435 or otherwise*? 
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Section 437 (contd.) 

3. “The Sessions Judge or District Magistrate. 1 ’ 

4. “That such case is triable exclusively by the 
Court of Session.” 

5. “Improperly discharged.” 

6. “Order him to be committed for trial,” 

7. “Upon the matter of which he has been 

improperly discharged,” 

8. Only an order of discharge can be interfered 
with under this section. 

9. Contents of order. 

10. Previous refusal to interfere, whether bars sub- 
sequent interference. 

11. Proviso (a). 

12. Proviso (b). 

13. Proper course where Sessions Judge or District 
Magistrate finds that the case is one triable by 
a Court of Session. 

14. Effect of order for commitment. 

15. Review of order under this section. 

16. Revision of order under this section, 

17. Applicability of Section 556 to proceedings 
under this section. 

18. Applicability to Presidency Magistrates. 

1. Scope. — [1] This section is mainly intended to 
meet ease where Magistrate wrongly considers that he 
has jurisdiction to try a case. (Vol 22) 1935 All 366 
(367, 368) : 36 Cri L Jour 1103. 

, 2. “On examining the record of any case under 

Section 435 or otherwise.” — [1] Words “or other- 
•wise” mean “in any other way provided by the Code” 
and include examination of the record during the trial 
•of another person who had been accused along with the 
discharged person and examination of the record in ap- 
peal. (Vol 17) 1930 Cal 61 (63): 31 Cri L Jour 260 (DB). 

3. “The Sessions Judge or District Magistrate.” 

[1] Application under this section should be made to 
the Sessions Judge or the District Magistrate and not to 
•the High Court. See (’87) 1887 All W N 105 (105). 

[2] High Court can under Ss. 439 and 423 order a 
commitment to the Court of Session of a person who 
has been improperly discharged. (’SB) 6 All 40 (42) * 
f02) 27 Bom 84 (90) (D B) * ('91) 16 Bom 580 (584) 
(D B) * (Vol 3) 1916 Cal 477 (477) : 17 Cri L Jour 202 
*(DB). 

[3] In cases transferred to an Additional Sessions 
Judge by the Sessions Judge, the Additional Sessions 
Judge can exercise the powers conferred upon a Ses- 
sions -Judge by this section, by virtue of S. 438, sub- 
s. (2). (Vol 26) 1939 Bom 872 (373) : 40 Cri L Jour 
‘951 (D B). 

[4] District Magistrate is not barred from acting 
under this section because he is specially , empowered 
-under S. 30 of the Code to deal with the case himself. 
<’04) 1 Cri L Jour 502 (503) (D B) (Lah). 

4. “That such case is triable exclusively by 
the Court of Session.” — [1] In order that this sec- 
tion may apply it is necessary that the case is “triable 
exclusively by a Court of Session”. (Vol 13) 1926 Cal 
1090 (1091) : 53 Cal 645 : 27 Cri L Jour 1139 (D B) * 
(Vol 6) 1919 Mad 45 (46) : 42 Mad 561 : 20 Cri L Jour 
•379 (D B) ❖(Vol 17) 1930 Mad 103. (104): 3D Cri L Jour 
459 ❖(’08) 8 Cri L Jour 47 (48) (All)*(Vol 1) 1914 Bom 
4 (5) : 15 Cri L Jour 292 (D B). 

[2] Words in quotation refer to the eighth column of 
the second schedule to the Code. (’04) 1 Cri L Jour 502 
(503) (D B) (Lah) * (Vol 6) 1919 Low Bur 146 (147) : 

, 9 Low Bur Bui 208 : 19 Cri L‘ Jour 801. 

[3] Charge not exclusively triable by Court of Session 
. intimately connected with charge exclusively so triable 


and forms part of same transaction — “Case” is exclu- 
sively triable by Court of Session and commitment may* 
be ordered under this section in respect of charge exclu- 
sively triable by Court of Session, and in respect of other 
charges. (Vol 33) 1926 Cal 1090 (1091) : 53 Cal 645 :27 
Cri L Jour 1139 (D B) * (Vol 1) 1914 Bom 4 (4, 5; : 15 
Cri L Jour 202. 

5. “Improperly discharged — [1] Sessions 
Judge or the District Magistrate has a wide discretion to 
act under this seciion. {’04 } 1 Cri L Jour 519 (524) ; 26 
All 564 (DB). 

[2] Magistrate can consider and weigh the evidence 
but only from this point of view whether there are suffi- 
cient grounds for commitment and not whether there 
are sufficient grounds for conviction. (Vol 24) 1937 
Pesh 12 (13) : 38 Cri L Jour 427* (Vol 22) 1935 Bom 
137 (138) : 59 Bom 125 : 36 Cri L Jour 643 (FB)* (’07) 
6 Cri L Jour 406 (410, 411) (Cal)* (’30) 1930 Mad WN 
683 (684). 

[3] If Magistrate considers and weighs the evidence 
as if he is a trial Court he will be usurping a jurisdiction 
which he has not got and a discharge based upon such 
a consideration of the evidence would be improper. 
(Vol 30) 1943 Pesh 89 (90) : 45 Cri L Jour 187 (DB) * 
(Vol 24) 1937 All 373 (373): 3S Cri L Jour 659*(Yol 12} 
1925 Mad 1061 (1063, 1064) : 48 Mad S74 : 26 Cri L 
Jour 1570* (Vol 22) 1935 All 366 (368) : 36 Cri L Jour 
1108* (IS) 14 Cri L Jour 529 (532) (Mad)* (Vol 22) 
1935 Bom 137 (138) : 59 Bom 125 : 36 Cri L Jour 643 
(FB)*(Vol 14) 1927 Rang 74 (78, 79) : 4 Bang 471 : 28 
Cri L Jour 219. 

[4] If on consideration whether there is a prima 
facie case for trial, Magistrate is of opinion that no 
reasonable Judge or jury would on the evidence convict 
the accused, he can discharge him otherwise he should 
commit him to the Court of Session. (Vol 12) 1925 Mad 
1061 (1063) : 48 Mad 874 : 26 Cri L Jour 1570 * 
(Vol 22) 1935 Bom 137 (138, 139) : 59 Bom 125 : 36 
Cri L Jour 643 (FB) * (Vol 7) 1920 Pat 591 (592) : 21 
Cri L Jour 202. 

[5] Circumstances under which an order of discharge 
under S. 209 will be set aside under this section are 
similar to those in which an order of discharge under 
S. 253 will be set aside. (Vol 25) 1938 Nag 394 (397, 
398) : 39 Cri L Jour 917 : ILR (1938) Nag 442 (DB) * 
(Vol 21) 1934 Pesh 52 (53): 35 Cri L Jour 1282 (DB). 

* [But see (Vol 17) 1930 Oudh 415 (416) : 32 Cri L 
Jour 128J 

[6] Order of discharge can be interfered with, on the 
ground that the revising Court disagrees with the ap- 
preciation of the evidence by the Magistrate. (Vol 22) 
1935 Bom 187 (139) : 59 Bom 125 : 36 Cri L Jour 643 
(FB). (Overruling (Vol 20) 1933 Bom 158 : 57 Bom 
430 : 34 Cri L Jour 564 in so far as it lays down that 
the superior Court cannot interfere unless the order is 
perverse, etc.)* (’37) 1937 Mad W N 1240 (1240) * 
(Vol 22) 1935 All 366 (368) : 36 Cri L Jour 1103* 
(Vol 17) 1930 Oudh 415 (416) : 32 Cri L Jour 128. 

[But see (Vol 25) 1938 Nag 394 (398) : 39 Cri L Jour 
917 : ILR (1938) Nag 442 (DB)* (Vol 12) 1925 Pat 599 
(601) : 26 Cri L Jour 886* (Vol 24) 1937 Pesh 12 (12) : 
88 Cri L Jour 427* (Vol 21) 1934 Pesh 52 (53) : 35 Cri 
L Jour 1282 (DB).] 

[7] Revising Court must consider all the grounds 
upon which the order of discharge is based, including a 
consideration of the evidence which has not been be- 
lieved or held to be sufficient to establish a prima facie 
case for trial. (’03) 7 Cal W N 77 (79) (DB)* (’30) 1930 
Mad W N 683 (683). 

[8] It is the duty of the revising Court to see whe- 
ther the basi 3 of the Magistrate’s order of discharge, is 
correct or not. (Vol 26) 1939 Bom 372 (374) : 40 Cri It 
Jour 951 (DB). 
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Section 437 — Note 5 fcontd.) v 

[9] Fact that the case is one exclusively triable by a 
Court of Session, is not by itself a sufficient ground for 
ordering a commitment. (’84) 2 Weir 260 (261), 

[10] Fact that the case is so important that it should 
be tried by a Court of Session, is not a sufficient ground 
for commitment. (Yol 3) 1916 Pat 238 (233).: 1 Pat 
L Jour 97 : 17 Cri L Jour 330 (DB) * (’08) S Cri L 
tjour 47 (48) (All). 

[11] Magistrate considered and weighed evidence 
properly and from correct point of view and discharged 
accused— Superior Court is not justified in setting order 
aside under this section. (Yol 11) 1924 Cal 639 (640) : 
51 Cal 849 : 26 Cri L dour 117 (DB), 

[12] District Magistrate is not justified in ordering 
commitment unless it appears that the Magistrate had 
no ground for discrediting the evidence adduced for the 
Crown and that evidence related to the facts sufficient 
to form the basis for a conviction. (’07) 5 Cri L Jour 
213 (215) (DB) (Bom). 

[18] Magistrate entertaining doubt as to weight or 
quality of evidence — Task of resolving that doubt 
should be left to Court of Session. (’10) 11 Cri L Jour 
692 (694) : 85 Bom 163 (DB). 

[14] Words “improperly discharged” are general 
and cover a discharge on any kind of charge and not 
merely a discharge on a charge of an offence exclusive- 
ly triable by the Court of Session. (Vol 22) 1935 All 
366 (368) : 36 Cri b Jour 1103. 

6. “Order him to be committed for trial.” — 

[1] Words “order him to be committed” in the section 
do not mean more*" than “pass an order for his com- 
mittal.” (’08) 7 Cri L Jour 29 (80) : 31 Mad 40 (DB). 

[2] Words “order him to be committed” mean 
“commit him for trial.” (’86) 10 Bom 319 (823) (DB). 

[8] Sessions Judge or the District Magistrate can 
Jbimself commit the case to the Court of Session and 
need not direct the inferior Court to do so. (’86) 10 
Bom 319 (323, 324) (DB)* (’01) 28 Cal 397 (399) (DB)* 
(’08) 7 Cri L Jour 29 (80) : 31 Mad 40 (DB). 

[But see (1865) 4 Suth W R Cr L 4 (4).] 

7. “Upon the matter of which he has been 

improperly discharged.”— [1] Person accused of offence 
under one section of Penal Code acquitted of that offence 
— Revising Court cannot order commitment under this 
section for offence under another section of Penal Code. 
(Vol 5) 1918 Cal 943 (945) : 18 Cri L Jour 834 (DB). 
(Per Richardson J.\ Tcnnon J t contra.) * (Yol 21) 
1934 All 141 (143) : 56 All 529 ; 35 Cri b Jour 865. 

[2] Person accused of two offences — Magistrate 
framing charge for one only — Revising Court can order 
commitment in respect of other offence. (Yol 22) 1935 
Sind 221 (222) : 37 Cri L Jour 80 : 29 Siud L R 428 
(DB) * (Yol 21) 1934 All 141 (144) : 56 All 529 : 
35 Cri b Jour 865 * (1900) 24 Mad 136 (139, 146) 
(SB). (23 Mad 225, dissented from.) * (Yol 7) 1920 
Mad 94 (95) : 43 Mad 330 : 21 Cri L Jour 91 (D B) * 
(Vol 19) 1932 Nag 85 (85) : 33 Cri L Jour 558*(Vol 12) 
1925 Sind 190 (191) : 19 Sind b R 353 : 25 Cri L Jour 
1368 (DB). 

[3] Power of High Court to order commitment should 
rarely be used in midst of trial. (Yol 28) 1941 Oudh 
^>9 (410, 412) ; 42 Cri L Jour 536 * (Vol 13) 1926 
Oudh 194 (195) : 27 Cri L Jour 417. 

[4] Before there can be discharge, a fortiori an 
implied: discharge, the foundation of a charge must be 
hi existence and the Magistrate must visualise or have 
been invited, to visualise the possiblity of .framing the 
W&re„ serioqs charge, (yol 32) 1945 Mad 459 (460) * 
[Vj6il8y 1931 Bah 402 (403, 404) ; 32 Cri L Jour 1029. 

tSJ Magistrate , taking cognizance of minor offence 
W .Court of Session disclosed in evi- 
prosecution, not j pj^samg! for charge cfti latter 


offence — There cannot be said to be discharge 
respect of that offence, and no commitment can 
ordered under this section. (Yol 6) 1919 Mad 847 (8< 

41 Mad 982: 19 Cri L Jour 945 (D B). 

[6] Person not before inferior Court as accused \ 
son and no evidence recorded against him — He canr 
under this section, be directed to be committed 
Court of Session. (’75) 24 Suth W R Cr 70 (I 
(D B) * (’81) 1881 Pun Re No. 22 Cr, p. 47 (49) (D 

8. Only an order of discharge can be inti 
fered with under this section. — [1] Revising Co 
cannot set aside an order of acquittal. (Yol 21) IS 
All 141 (142) : 56 All 529 : 35 Cri L .Tour 865 * (i 
5) 1918 Cal 943 (944) : 13 Cri L Jour 884 (D 
* (’99) 28 Mad 225 (226) (D B) * (Yol 7) 1920 Mad 
(94) : 48 Mad 330 : 21 Cri L Jour 91 (D B) * (’93) 

Cal 633 (640) (D B). 

[2] Discharge may be ail implied one, (Yol 30) 19 
Pesh 89 (90) : 45 Cri L Jour 167 (D B) * (Yol 28) 19 
Oudh 409 (411) : 42 Cri L Jour 536 * (Yol 22) 19 
Sind 221 (222) : 37 Cri L Jour SO : 29 Sind L R 4 
(D B) * (’98) 1898 Pun Re No. 1 Cr, p. 1 (2) (D B). 

9. Contents of order — [1] Superior Court ini 
feres with order of discharge under this section- 
must indicate reasons justifying it in doing so, so tt 
order may be examined by High Court if, and when, 
is challenged. (Yol 22) 1935 Bom 137 (143) : 59 Be 
125 : 36 Cri L Jour 643 (F B). 

10. Previous refusal to interfere, whether ba 
subsequent interference. — [1] A applied to revisi 
Court under S. 435 to pass order under S, 437 — Cor 
refused to interfere — In course of trial of another a 
cused, Court thought that it was proper case tointerfe 
under S. 437 and ordered accordingly — Court he 
acted on examining record “otherwise” and form 
refusal did not bar latter order. (Vol 17) 1930 Cal I 
(63) : 31 Cri L Jour 260 (D B). 

11. Proviso (a). — [1] If no opportunity und 
proviso (a) is given to the accused order is liable to be s 
aside. (Vol 12) 1925 Mad 1061 (1061) : 48 Mad 874 
26 Cri L Jour 1570 * (’83) 6 Mad 372 (373) (D B), 

[2] Witness asked in course of his examination que 
tion as to his liability to be committed to Sessions Cou 
on charge of murder of which he was, in previous pn 
ceedings, discharged — Held , that was not sufficier 
compliance with requirements to show cause, (’92) 189 
Rat 588 (589). 

[3] No notice given before making order for commi 
ment, but Committing Magistrate gave notice — Irregi 
larity is curable under S. 537. (’97) 1897 Rat 899 (900 

[But see (’05) 2 Cri L Jour 774 (775) (D B) (Mad).] 

12. Proviso (b). — [1] “Other offence” con 
mitted, must be one exclusively triable by a Court c 
Session, otherwise the Court cannot order an inquir 
into that offence under this section. (Yol 21) 193 
Oudh 327 (327) : 10 Luck 187 : 35 Ori L Jour 1151. 

[2] If the Magistrate has inquired into the offenc 
and has discharged the accused, a further inquiry ma 
be ordered under 8. 436 but not a new inquiry unde 
this section* (Yol 21) 1934 Oudh 327 (328) : 10 Duel 
187 : 35 Cri L Joar 1151 *(’93) 20 Cal 633 (640) (D B) 

13. Proper course where Sessions Judge o 
District Magistrate finds that the case is one triable 
by a Court of Session. — [1] Sessions Judge finding 
that case is exclusively triable bv Court of Session, bu 
has been tried by inferior Comt — He should orde: 
commitment of accused under this section, and noi 
alter charge apd deal with punishment himself. (Yol 9^ 
1922 All 845 (346) : 23 Cri L Jour 456. 

[2] All evidence taken by inferior pourt— District 
Magistrate disagreeing with order of discharge — He 
should; if case is exelusivelv triable bv Court of Sessiont 
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538. ( 1) TIae Sessions Judge or District Magistrate may, if he thinks fit, on examining under 
• Beport to High Court. section 435 or otherwise the record of any proceeding, report for the 
orders of the High Court the result of such examination, and, when such report contains a recoin, 
mendation that a sentence be reversed or altered, may order that the execution of such sentence 
be suspended, and, if the accused is in confinement, that he be released on bail or on his 
own bond. 

(2) An Additional Sessions Judge shall have and may exercise all the powers of a Sessions 
Judge under this Chapter in respect of any case which may be transferred to him tl [by oi under 
any general or special order of the Sessions Judge], 

[1882 — S. 438 ; 1872—S. 296, Para, 1; 1861— S. 434,] 

[a] Subsumed by the Code of Criminal Procedure (Amendment) Act, 1923 (IS (XVIII) ox 1928b S. US, for 
“by the Sessions Judge.” 


Section 437 — Note 13 (contd.) 
commit case lor trial under S. 487 and not order 
further inquiry. (’87) 1937 Mad W N 86S (870)* 
(Vol 3) 1916 Nag 97 (99) s 12 Nag L B 94 : 17 Cri 
L Jour 245* {'88) 15 Cal 608 (621) (FB). 

14. Effect of order for commitment. — [1] 
Order for commitment made under this section — 
Magistrate need not take evidence once again but 
should re-open original proceedings, frame charge, 
explain it to accused, require him to give list of witnes- 
ses for Court of Session, examine any of witnesses 
not already examined and then make short formal 
order of committal as under orders of higher Court. 
(Vol 12) 1925 Bang 82 (83) : 2 Rang 447 : 26 Cri 
L Jour 1106. 

15. Review of order under this section. — [1] 
Order for commitment cannot be altered or reviewed 
by the same Court in view of evidence taken subse- 
quent to the date of the order. (Vol 20) 1933 Mad 
247 (248, 249) : 34 Cri L Jour 278. 

16. Revision of order under this section. — [1] 
Order for commitment under this section is open to 
revision by the High Court. (Vol 14) 1927 All 279 
(281) : 49 All 443 : 28 Cri L Jour 281 (DB)* (Vol 
22) 1935 Bom 137 (139) : 59 Bom 125 : 36 Cri L 
Jour 648 (FB)* (’03) 7 Cal W N 327 (328) (DB)* 
(*04) 1 Cri L Jour 275 (277) : 27 Mad 54. 

[2] Order for commitment can be revised on points 
of law and fact. (Vol 6) 1919 Low Bur 146 (147, 
148) : 9 Low Bur Rul 208 : 19 Cri L Jour 801* 
(Vol 1) 1914 Mad 424 (424) : 15 Cri L Jour 378 (LB)* 
(Vol 7) 1920 Pat 46 (48) : 21 Cri L Jour 328* (Vol 
12) 1925 Pat 279 (280) : 25 Cri L Jour 1089* (’07) 5 
Cri L Jour 100 (101) : 30 Mad 224* (’07) 6 Cri L 
Jour 40C (408) (LB) (Cal)* (Vol 21) 1934 Sind 27 
(29) : 35 Cri L Jour 884 (LB). 

[But see (Vr»l 2) 1915 Ail 86 (87): 16 Cri L Jour 139.] 

[3] High Court will be slow to exercise power of revi- 
sion save in rare cases. (Vol 22) 1935 Bom 137 (139, 
140) : 59 Bom 125 : 36 Cri L Jour 643 (BB) *(Vol 2) 
1915 All 80 (87) : 16 Cri L Jour 139 *(1900) 2 Weir 
549 (550). 

[4] On face of proceeding, case illegal, arbitrary, 
capricious or improper — Revision lies. (Vol 28) 1941 
Oudb 409 (412): 42 Cri L Jour 536 *(Vol 24) 1937 Lah 
217 (220) : 38 Cri h Jour 992 * (’37) 1937 Mad 
W N 1240 (1240) * (Voi 21) 1934 Sind 27 (28): 
35 Cri L Jour 884 (DB) * (Vol 17) 1930 Oudb 415 
(416): 32 Cri L Jour 128 *(Vol 12) 1925 Sind 190(192): 
19 Sind L R 353 : 25 Cri L Jour 1368 (LB). 

[5] Exercise of the discretion by Sessions Judge or 
District Magistrate in ordering commitment of discharged 
person will not be interfered with by the High Court. 
(Vol 30) 1943 Oudh 233 (237) : 44 Cri L Jour 309 (DB) 
*(Vol 24) 1937 AU 373 (374) : 38 Cri L Jour 659. 

17. Applicability of Section 556 to proceedings 
Under this section.— *[1] Sessions Judge who bad him- 


self made a - complaint under S. 476 cannot, on the 
accused being discharged by the Magistrate, order a 
commitment under this section. (Vol 14) 1927 Born 3-5- 
(86, 87) : 28 Cri L Jour 53 (DB). 

[2] It is undesirable that the Sessions Judge order- 
ing a commitment should try the case himself, (Vol 2) 
1915 Bom 237 (239) : 16 Cri L Jour 754 (DB). 

18. Applicability to Presidency Magistrates. — 
[1] This section does not apply to orders oi discharge 
passed by Presidency Magistrates. (’97) 1 Cal W X 4S 
(51) (BB), 

SECTION 438 — SYNOPSIS 

1. Who can make a report under this section. 

2. Power of the Sessions Judge or the District 

Magistrate under this section. 

3. Power of Sessions Judge or District Magis- 

trate to report in respect of proceedings- 
pending before him. 

4. Report to the High Court for enhance- 

ment of sentence. 

5 . Power of District Magistrate to make a 

report to the High Court regarding tha- 
legality of order or sentence passed by a 
Sessions Judge. 

6. “Any proceeding.’* 

7. “May, if he thinks fit.” 

8. Contents of report. 

9. Previous refusal to make reference, whether 

bars subsequent reference. 

10. Stay of proceedings. 

11. Sub-section (2). 

1. Who can make’ a report under this section. 
— [1] Joint Magistrate has no power to make reference. 
( J 70) 14 SuthW R Cr 25 (26) (DB). 

[2] Order of acquittal— Fact that Provincial Govern- 
ment could have appealed against order does not take 
away District Magistrate’s power to make reference— 
District Magistrate and Provincial Government are 
distinct terms— S. 439 (5) has no application to such case.. 
(Vol 25) 1938 Mad 349 (350):ILR (1938) Mad 675 (FB), 

* (Vol 17) 1930 All 741 (741) : 53 A11 42: 32 Cri L Jour 
148. 

[3] Ordinarily District Magistrate should not make 

reference from acquittal. (Vol 21) 1934 All 714 (715) : 
35 Cri L Jour 1289. . , 

2. Power of the Sessions Judge or the District. 
Magistrate under this section — [1] Where the 
Sessions Judge or the District Magistrate finds, on exa- 
mining the records of a proceeding, that the judgment 
or order is contrary to law or that the sentence is too 
inadequate, he has power to report the matter 
for orders of the High Court under this section. ( 81) 
1881 AU W N 12 (12) * (’91) 14 Mad 334 (341) (FB) 
(’73) 20 Sutb \V R Cr 50 (50) (LB). 

[2] Sessions Judge or District Magistrate cannot, 
exercise power under this section if he himself has* 
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jurisdiction to rectify error or illegality or to pass suitable 
orders in respect of the matter. (Yol 35) 1928 Sind 69 
701 ; 22 Sini'L R 201 : 28 Cri L Jour 97S (DB)* (’97) 
1897 Rfit 937 (337) * fOl) 14 C P L R 161 (161). 

[But see (Yol IS) 1S31 Rang 225 (233) : 32 Cri L 
Tour 950 : 9 Rang 239 (FB).] 

[3] Order of discharge by subordinate Court improper 
—Sessions Judge or District Magistrate can pass orders 
■under S. 436 or S. 437 without making report- (’09) 9 
Cri L Jour 192 (208) : 32 Mad 220 (PB)*(’9S) 1898 Rat 
988 (988) * ( 5 01) 14 C P L B 161 (161). 

[4] Sessions Judge as appellate Court having power 
to direct prosecution under S. 195— No report regarding 
order refusing to sanction prosecution should be made, 
(’97) 1897 Rat 937 (937). 

[5] Where a Sub* divisional Magistrate wrongfully 
declined to take action under S. 145 of the Code, held 
that the District Magistrate should not report the 
matter to the High Court. (Vol 13) 1926 Cal 1049(1050, 
1051) : 27 Cri L Jour 1083 (DB). 

[See however (Yol 16) 1929 Cal 751 (752) : 31 Cri 
Xi Jour 544 (DB),] 

[6] Where an order committing an accused person to 
the Court of Session is found to be void, the Sessions 
Judge should not refer such order to the High Court, 
as he should in such a case disregard the commitment 
and send the accused person to the District Magistrate 
4o be dealt with by him according to law. ('82) 11 Cal 
L Rep 55 (56) (DB) 

[See also (Vol 29) 1942 Mad 440 (441) : 48 Cri L 
Jpur 715 ] 

' [7] In cases, where the District Magistrate or the 
Sessions Judge finds that be has himself no power to 
deal with the matter and the illegality or irregularity is 
such that the interference of the High Court is necessary, 
the proper course is to report the matter for the 
orders of the High Court, (Yol 30) 1943 Lah 8 (9) : 43 
Cri L Jour 901 * (Yol 28) 1941 Pat 105 (106) : 42 Cri 
L Jour S40 * (Yol 25) 1938 Cal 416 (416) : 39 Cri L 
Jour 569 (DB) * (Vol 23) 1936 All 852 (853) : 38 Cri 
L Jour 301 * (Yol 16) 1929 Pat 189 (140) : 7 Pat 579 : 
30 Cri L Jour 673 (DB) * (73) 14 Cri L Jour 63 (63): 
35 All 103* (Vol 18) 1926 Lah 575 (575):27 Cri L Jour 
'846 * (’04) 1 Cri L Jour 829 (330) (DB) (Bom) * (Voi 
4) 1917 Cal 314 (315) : 18 Cri L Jour 104 (DB) * (’09) 
10 Cri L Jour 569 (570) (DB) (Mad) * (Yol 32) 1945 
Hag 286 (288) : I L R (1945) Nag 995. 

[8] The power to report under this section is limited 
to the extent of forwarding the results of examination. 
{Vol 23) 1936 All 852 (853) ; 38 Cri L Jour 301 * (Yol 
11) 1924 Oudh 331 (363) : 25 Cri L Jour 440. 

[9] The power to report does not enable the Court 
to quash the proceedings or set aside any order of the 
subordinate Magistrate. (Yol 32) 1945 Mad 58 (59) : 46 
■Cri L Jour 421*(Vol 33) 1946 Mad 412 (418) : 47 Cri L 
Jour 872 * (Yol 28) 1941 Pat 105 (106) : 42 Cri L Jour 
340 * (Voi 23) 1936 All 852 (853) : 38 Cri L Jour 301 

* (Vol 11) 1924 Oudh 331 (333) : 25 Cri L Jour 440 

* (1900) 28 Mad 540 (543) (DB) * (Yol 12) 1925 Cal 
1234 (1234):26 Cri L Jour 1166 (DB)*(Vol 16) 1929 Cai 
*204 (205) : 30 Cri L Jour 401 (DB)*(’96) 22 Bom 549 
(550) (DB)*(Vol 9) 1922 Oudh 145 (146):23 Cri L Jour 
27L (A District Magistrate canuot set aside an order of 
acquittal.) 

[10] Revision fofr enhancement of sentence — Sessions 
Judge can repeat but cannot revise order itself. (Yol 27) 
1940 Lah 95 (95) : 41 Cri L J our, 458. 

r . ,£11} Section does not allow Court to compound mat- 
te £V$ 7) 1920 All 169 (169) : 42 AU 474 : 21 Cri L 
J0UB;447;' ’ I ■ ( ,, ’ _ / ’ 1 ,, - . 

The Court , lias no power to order further in- 
S. 436, ortooeder the 


accused to be committed for trial in a case not covered 
by S. 437. (*88) 1888 Rat 407 (407) * (Yol 25) 1938 Cal 
418 (416) : 39 Cri Tj Jour 569 (DB). 

[13] The fact that the High Court has examined the 
record of a ease on an incompetent reference under this 
section does not preclude the High Court from interfer- 
ing under S. 439 where it finds such interference 
necessary. (Yol 29) 1942 Oudh 443 (444) : 43 Cri L 
Jour 763 * (Yol 24) 1937 Pat 440 (443) : 38 Cri L Jour 
919 : 16 Pat 413 (DB). 

[14] Where the reference is against acquittal, the 
law does not require that the Court making the refe- 
rence should issue a notice to the accused before the 
reference is made. (Vol 29) 1942 Oudh 443 (444) t 43 
Cri L Jour 763, 

3. Power of Sessions Judge or District Magis- 
trate to report in respect of proceedings pending 
before him. — [1] Trial or appeal pending before 
Sessions Judge or District Magistrate — He must decide 
case or appeal himself — He cannot refer question 
arising therein to High Court, (Yol 23) 1936 Pesh 81 
(82) : 37 Cri L Jour 470 * (Vol 1) 1914 Lah 266 (268) : 

15 Cri L Jour 485 (DB) * (Vol 2) 1915 All 185 (186) ; 

16 Cri L Jour 433 (DB) * (’96) 22 Bom -759 (760) (DB) 

* (Yol 1) 1914 Mad 100 (101) : 15 Cri L Jour 47*2 

* (Yol 6) 1919 All 394 (394) : 20 Cri L Jour 892 

* (Yol 1) 1914 Low Bur 226 (226) : 7 Low Bur Rul 
251: 15 Cri L Jour 667 * (’09) 9 Cri L Jour 248 (248) : 
1 Sind L R 4 (DB). 

[2] Power to report is not confined to proceedings of 
lower Court — Sessions Judge subsequent to passing 
order finding order to be illegal — He has power to 
report in respect of such order. (Yol 17) 1930 All 817 
(817) : 32 Cri L Jour 364 * (Yol 21) 1934 Lah 155 
(155) : 15 Lah 63 : 35 Cri L Jour 1436 * (’97) 22 Bom 
949 (959) (DB) * (Vol 25) 1938 Bom 225 (227) : 39 Cri 
L Jour 495 : I L R (1938) Bom 331 (FB). 

[But see (Yol 20) 1933 Pat 697 (697) : 13 Pat 150 : 
35 Cri L Jour 22.] 

[3] Although it is unusual for a Judge to make a 
report regarding the legality of his own order, he can 
do so and, at any rate, when the matter ultimately 
comes before the High Court, it has ample powersunder 
S. 439 to pass orders on the reference. (Yol 25) 1938 
Bom 225 (227) : 39 Cri L Jour 495 : I L R (1938) Bom 
331 (FB) * (Vol 21) 1934 Lah 155 (155) : 15 Lah 63 : 
35 Cri L Jour I486 * (Vol 17) 1930 All 817 (817, 818): 
32 Cri L Jour 364 * (Yol 16) 1929 Bom 309 (311) : 53 
Bom 578 : 31 Cri L Jour 309 (DB). 

[But see (’93) 1893 Rat 652 (653).] 

[4] Where a Sessions Judge, on hearing the appeal 
preferred by an accused, is of opinion that the convic- 
tion of the other accused who had not preferred appeals 
or in whose case only an unappealable sentence was 
passed, is illegal, he must report the matter for the 
orders of the High Court. (Yol 4) 1917 All 372 (373) : 
39 All 549 : 18 Cri L Jour 684 * (Yol 5) 1918 All 228 
(229) : 19 Cri L Jour 482 * (’88) 1888 Rat 858 (359). 

[But see (’04) 1 Cri L Jour 533 (533) : 17 C P L R 
36.] 

[5] Section 272 of the Code must be read subject to 
this section and, therefore, even after the accused has 
claimed to be tried, the Sessions Judge can, instead of 
proceeding to choose jurors and trying the case, refer 
the same to the High Court under this section, (Yol 32) 
1945 Bom 413 (416) : 47 Cri L Jour 138 (DB). 

4. Report to the High Court for enhancement 
of sentence. — [1] Appeal against conviction preferred 
to District Magistrate or Sessions Judge — He car 
report for enhancement of sentence if sentence is in 
adequate. (Yol 20) 1933 Cal 791 (792) : 35 Cri L Jou 
27 (DB) * (’07). 5 Cri L Jour 88,(89). : 30 Mad 48 (DB) 
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f-j Deport for enhancing sentence should not be ’ 
made unless circumstances of case call for severer 
-ontenco, (’93-1900) 1893-1900 Low Bur Bui 5 (6) * 
;’09) 10 Cri L Jour 27 (28) (AH). 

} 3j Record called for under S. 435 — District Magis- 
trate or Sessions Judge can report for enhancing sen- 
tence. (’41) 1941 Nag L Jour 551 (551) * (Vol 27) 1940 
f;uh 95 (95) : 41 Cri h Jour 458 : ILR (1941) Lah 377 
* (Vol 21) 1934 Sind 154 (155) : 36 Cri L 3 our 27 
;DI1) * (Vol 8) 1921 Cal 260 (260) : 22 Cri L Jour 574 
(DB)*(’08) 7 Cri L Jour 119 (120) : 32 Bom 162 (DB). 

TSee however (Vol 15) 1928 Lah 660 (660) : 29 Cri 

L Jour 235.] 

M Sentence considered inadequate by prosecution — 
District Magistrate or Sessions Judge should, if possible, 
he moved before accused has served sentence. (Vol 15) 
1928 Pat 201 (201, 202) : 29 Cri L Jour 261 (DB). 

5, Power o£ District Magistrate to make a 
report to the High Court regarding the legality of 
order or sentence passed by a Sessions Judge. — [1] 
The words “or otherwise” do not confer on the District 
Magistrate any power to make a report to the High 
Court culling in question the correctness, legality or 
propriety of the orders of a Sessions Judge. (Vol 19) 

3 932 All 124 (125) : 33 Cri L Jour 474 (DB) * (’96) SB 
Cal 250 (252) U>B)*(’9C) 23 Cal 249 (250) (DB)*(Vol 3) 
1910 Bom 158 (158) : 41 Bom 47 : 17 Cri L Jour 529 
'(UB) * (Vol 2 1) 1937 Posh C (7) : 38 Cri L .lour 335 *■ 
(Vol 20) 1933 Bat 305.(305) : 34 Cri L Jour 947 (DB)* 
(Vol 18) 1931 Kang 251 (251) : 32 Cri L Jour 1125 s 9 
Bang 352 * (Vol 14) 1927 All 279 (281): 28 Cri L Jour 
2*1 : 49 All 443 (l)D) * (Vol 14) 1927 Lah 85 (85) : 27 
Cri L Jour 430 *> (Vol 14) 3927 Sind 45 (46) : 27 Cri 
L Jour 1253 : 21 Sind L B 48 (DB) ft (Vol 11) 1924 
Lab 437 (439) : 25 Cri L Jour 928 : 5 Lah 11 (DB). 

[2] Once the matter is before the High Court, it can 
interfere under S. 439 notwithstanding the invalidity in 
the manner in which the proceedings are brought to its 
mifico. (Vol 39) 1932 AU 124 (125) : 33 Cri L Jour 474 
(DB) * (Vol 11) 1924 All 770 (772); 46 All 851 ; 25 
Cri L Jour 1277 * (Vol 24) 1937 Sind 203 (204) ; 38 
Cri L Jour 961 ; 31 Sind L B 409 (DB), 

\ J] Appeal by accused dismissed by Sessions Judge— 
District Magistrate afterwards referring case to High 
Court for enhancement of sentence — There is no legal 
bar Pi entertain reference. (Vol 20) 1933 Cal 791 (792) : 

35 Cri L Jour 27 (DB) * (’08) 7 Cri L Jour 119 (120) : 

32 Bom 11)2 (DB). 

[But see (Vol 26) 1939 Lah 823 (823): 40 Cri L Jour 
*79 * (’01) 1 Cri L Jour 1115 (1115) (DB) (Bom).] 

6. “Any proceeding.” — [1] ‘'Proceeding” means 
proceeding before Court — Hence order by Magistrate in 
.executive capacity h\ not rovisable. (Vol 27) 1940 Cal 30 
(31) ; 41 Cri L Jour 442 ; I L B (1939) 2 Cal 582 (DB), 

7. ”May, if he thinks fit.”— [1] Where the superior 
Court culls for the records, it is not bound to make a 
report in every ease; but it should exercise a sound 
judicial discretion, (Vol IB) 1931 Lah 107 (108, HO) : 
12 Lah 471 : 32 Cri L Jour 653. 

[2] Tbo power of superior Court to report to the 
High Court m not controlled by the powers of the High 
Court under B. 439. (Vol 20) 1933 Bom 485 (486) : 58 
Bom 49 : 35 Cri L Jour 311 (DB), 

[3] The reporting Court has power to report matters 
such as stay of criminal proceedings, and the High 
Court may deal with such questions, if not under 
& 439, under powers conferred upon it by the betters 
Patent or B. 561A. (Vol 20) 1933 Bom 485 (486) : 58 

; Bom 49 : $5 Cri L Jour 31i (DB), ..... 

[4] The reporting authority should^ ordinarily, in 
making a report, bear in mind the Umifcations to the 
High Court’s revislonal jurisdiction, (Vol 18) 1931 Cal 


619 (621) : 58 Cal 1081 : 32 Cri L Jour 1237 (DB)* 
(’08) 7 Cri L Jour 267 (271) : 31 Mad 133. 

[5] The power to report should be exercised only if 
the circumstances of the case really call for it. {Vol 18) 
1981 Cal 619 (622) : 58 Cal 1081 : 32 Cri L Jour 1237 
(DB) *(Vol 25) 1988 Nag 56 (57) : 39 Cri L Jour 660 : 

1 L B (1938) Nag 248. 

[6] A ease should not be reported merely because the 
Sessions Judge is of a different opinion as to the value 
of the evidence adduced before the Magistrate. (’37) 38 
Cri L Jour 889 (890) (Oudh) * (Vol 23) 1936 Pat 626 
(627): 38 Cri L Jour 2 * (’81) 1881 All W N 12 (12) * 
(Vol 16) 1929 Cal 169 (169) : 56 Cal 924 : 30 Cri L Jour 
579 (DB) * (Vol 21) 1934 Oudh 280 (280) : 35 Cri L 
Jour 951 * (Vol 24) 1937 Pat 110 (112) : 38 Cri L Jour 
470. 

[7] Case should not be reported on the ground that 
a conviction could not be supported on the merits unless 
the circumstances are such as to leave no reasonable 
doubt of the matter. (Vol 14) 1927 All 475 (476) : 49 
All 551 ; 28 Cri L Jour 399. 

[8] A reference should not, ordinarily, be made- 
except on matters involving questions of law, and even 
in such cases, only if the error of law is of such a 
character that it is necessary in the interests of justice 
to call for the interference of a higher authority. 
(Vol 31) 1944 Oudh 25 (27):45 Cri L Jour 137*(Vol 21) 
1934 Oudh 273 (278) : 36 Cri L Jour 838*(Voi 12) 1925 
Cal 1068 (1068) : 26 Cri L Jour 651 (DB)*(Vol 24) 1937 
Pat 116 (112) : 38 Cri L Jour 470 * (Vol 18) 1931 Cal 
619 (622) : 58 Cal 1081 : 32 Cri L Jour 1237 (DB)* 
(Vol 18) 1931 Bang 225 (233) : 9 Bang 239 : 32 Cri L 
Jour 950 (FB)*(Vol 33) 1946 Oudh 108 (110) : 47 Cri 
L Jour 306, 

[9] A case should not be reported simply with the 
object of altering the conviction for an offence to one 
for a cognate offence, where there is no change^ in the 
sentence and the accused has not been prejudiced by 
such conviction or on the mere ground that the convic- 
tion, as it stood, would be discouraging to the police. 
(’83) 9 Cal 847 (848) (DB)*( J 93) 7 C P L K Cr 34 (35). 

[10] A reference on a question of law should not be 
made merely to obtain a ruling on the question, for the 
purpose of instructing the Magistrate, where the report- 
ing authority does not dissent from the actual decision 
arrived at on the merits. (Vol 12) 1925 Ail 318 (319) : 
47 All 409 : 26 Cri L Jour 865*(Vol 25) 1938 Nag 56 
(57) ; 39 Cri L Jour 660 : I L B (1938) Nag 248 
*(Vol 24) 1937 Pesh 73 (73) : 38 Cri L Jour 838 (DB) 
*(’36) 1936 Oudh W N 220 (221) * (’02) 5 Oudh Cas 
316 (317, 318)* (Vol 12) 1925 All 318 (319): 47 All 409: 
26 Cri L Jour 865. 

[11] A reference should not ordinarily be made in 
pending proceedings. (’38) 40 Pun L B 311 (313)* 
(Vol 23) 1936 Pat 626 (627) : 38 Cri L Jour 2, 

[12] Where there are cross-cases in one of which an 
order under S. 250 has been made and the final order 
in the connected case shows that there is a clear doubt 
about the facts, and the cross-cases axe before ih* 
Sessions Court, it need not confine them in water-tight 
compartments when considering whether the order 
under S. 250 should be upheld and may recommend to 
the High Court under this section that such order 
should be set aside. (Vol 31) 1944 Oudh 25 (27) ; 45 Cri 

L Jour 137. . . 

[13] Where the trial Court accepting the verdict of 
jury convicted the accused but the appellate Court find- 
ing itself unable To interfere under S. 423 (2) referred 
the matter to High Court for the purpose of directing 
the trial Court to make a reference under S. 307, it was 
held that the reference was incompetent as the High 
Court had no power to direct the trial Court to make a 
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reference under S. 807. (Yol 24) 1987 Pat 440 (448) : 

88 Cri L Jour 919 : 16 Pat 418 (DB). 

[14] A. report should not be made after an unduly 
long delay, if by such delay the accused is prejudiced. 
(1864) X Suth W R Cr 34 (34) (DB)*(Yol 15) 1928 Pat 
201 (201, 202) : 29 Cri L Jour 261 (DB). 

[15] The reporting authority should not place 
obstacles in the way of a party preferring an appeal by 
calling for the records for the purpose of recommend- 
ing enhancement of the sentence. (Yol 4) 1917 Upp Bur 
2 (3) : 2 Upp Bur Rul 124 : 18 Cri L Jour 355. 

[16] In declining to make a report, it is improper to 
make any comments on the merits of the case. ( 5 66) 5 
Suth W R Cr 2 (2) (DB). 

8. Contents of report. — [1] The report should 
conform to the forms prescribed by the various High 
Courts. (Yol 21) 1934 Pat 316 (816) : 35 Cri L Jour 
1020 £ (Yol 18) 1931 Cal 619 (621) : 58 Cal 1081 : 32 
Cri L Jour 1237 (DB)* (Yol 14) 1927 Cal 261 (262) : 28 
Cri L Jour 210 (DB). 

[2] The report should not be 'made in the form of a 
letter to the Registrar of the High Court but should be 
made by a judicial order. (Yol 11) 1924 Rang 295 (296): 
25 Cri L Jour 1303. 

[3] The report should state precisely and briefly the 
essential facts of the case. (’07) 5 Cri L Jour 86 (87) : 
29 Mad 517 (DB)*(1909) 9 Cri L Jour 502 (502) (Mad). 

[4] Question of law involved in case should be for- 
mulated clearly in reference. (Vol 19) 1932 All 407 
(408) (DB)® (Yol 12) 1925 Oudh 558 (558) : 26 Cri L 
Jour 527. 


[5] Along with statement of facts, grounds of re- 
ference and results of examination must be stated. 
(’09) 9 Cri L Jour 502 (502) (Mad) * (’69) 10 Suth W R 
Cr 50 (50)®(188S) Oudh S. C. No, 64, p. 78 (74). 

[6] Referring authority should indicate in what parti- 
cular portion of order he considers error of fact or law 
to exist. (Yol 18) 1931 Cal 619 (621) : 58 Cal 10S1 : 32 
Cr. D. J. 1287(DB)®(1888) Oudh S. C. No. 64, p, 78(74). 

[7] Where the reference relates to the sentence passed, 
he should state for what reasons and in what respects 
he desires a variation or a setting aside of the sentence. 
P04) 1 Cri L Jour 605 (606) : 27 All 25. 

[8] Where the subordinate Magistrate submits an 
explanation in any case, the reporting' authority should 
submit the explanation along with the report and should 
also refer to and comment on such explanation. (’82) 8 
Cal' 644 (645) (DB) ® (’82) 11 Cal L Rep 55 (56) ® 
(Yol 21) 1934 Pat 316 (316) : 35 Cri L Jour 1020 ® 
{Yol 29) 1942 Nag 88 (39) : I L R (1942) Nag 494 : 43 
Cri L Jour B2B ® (Yol 19) 1932 All 683 (685) : 34 Cri 
D Jour 480. 






[9] In commenting on the case, unnecessary strictures 
on subordinate Magistrate and other authorities should 
sot be passed. (Yol 20) 1933 Lah 36, (36) : 38 Cri L 

; [10] Where the District Superintendent of Police 

mpves the District Magistrate, in the form of an official 
, tester, to mbyte the High QouH J(i in any matter, the 
!' ,l)*8triet Magistrateehouldj, not treat such letter as part 
.'jl-tbe, judicial prooeWiBg and forward it to tb4 High 
fli 727 (738) : 28 Cri : L Jo a r 946 
MMpuv. ..v.Y ■■ 

' InsE^tbr;, mows •fee' JMs- 


trict Magistrate to report a case io the High Court, the 
District Magistrate should himself examine the notes of 
the Inspector and if he finds any portion to be of value, 
ho should embody such portion in his own order or 
report. (Vol 23) 1936 Sind 243 (243) : 38 Cri L Jour 
117 : 30 Sind L R 368 (DB) * (Yol 16) 1929 All '273 
(276) : 51 All 663 : 30 Cri L Jour 562 (DB), 

[12] Where the Sessions Judge refuses to refer the 
matter to the High Court, he need not write an order 
giving his reasons for refusal. (Yol 31) 1944 All 272 
(273) : I L R (1944) All 541 : 46 Cri L Jour 118. 

g. Previous refusal to make reference, whether 
bars subsequent reference. — [1] A Sessions Judge 
wbo refused to make' a reference is not debarred from 
making another reference in the same case on the 
basis of facts coming to his knowledge subsequently. 
(Yol 14) 1927 Bom 360 (360) : 28 Cri L Jour 896 (DB). 

10. Stay of proceedings. — [1] The Sessions Judge 
or the District Magistrate has no power to order stay 
of proceedings in the subordinate Magistrate’s Court 
pending orders on his reference. (’05) 2 Cri L Jour 534 
(538) (D B) (Cal)® (’03) 26 Mad 137 (138, 139). 

11. Sub- section (2). — [1] Sub-section (2) em- 
powers an Additional Sessions Judge to exercise all the 
powers of a Sessions Judge under chapter XXXII. 
(Yol 26) 1939 Bom 372 (373) : 40 Cri L Jour 951 (DB). 

[2] An Additional Sessions Judge can make a report 
under this section if the matter is transferred to him by 
a general or special order of the Sessions Judge. (*03} 
1908 All W N 28 (28, 29) (D B) ® (1900-02) 1 Low Bur 
Rul 119 (119). 

[3] Appeal against conviction preferred by accused 
transferred to Additional Sessions Judge — Latter in 
acquitting accused making report to High Court that 
another accused who bad not appealed should also be 
acquitted — Report held improper. (Yol 21) 1934 Oudh 
86 (87) : 35 Cri L Jour 396. 

SECTION 439 — SYNOPSIS 

1. Revisional jurisdiction. 

2. Refusal to entertain reference, whether 

bars application in revision. 

3. Reference to be decided on basis of posi- 

tion on date of proceedings. 

4. Appeal may be treated as revision. 

5. Obeying order of Court does not bar appli« 

cation. 

6. Finding of Civil Court-^Binding, nature of. 

7. Admissions of fact before referring Court* 

whether to be accepted by High Court. 

8. What proceedings can be revised. 

9. Who can apply in revision — Third parties. 

10. Alien enemy, if can apply in revision. 

11* Applicant in contempt. 

12. Revision against acquittal. 

13, Finding of acquittal cannot be converted 

into one of conviction — Sub-section (4). 

14. Revision against order of discharge. 

15. Revision against finding of fact. 

16. Interference on questions of law. 

}7. Revision of discretionary orciers. 

18. Revision of appellate orders 1 . 1 / , 
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{ -j) No order under this section shall be made to the prejudice of the accused unless he has 
iad an opportunity of being heard either personally or by pleader in his own defence. 

; *V ) Where the sentence dealt with under this section has been passed by a Magistrate acting 
itherwise than under section 34, the Court shall not inflict a greater punishment for the offence 
rhieb, in the opinion of such Court, the accused has committed, than might have been inflicted 
or such offence by a Presidency Magistrate or a Magistrate of the first class. 

( 4) Nothing in this section applies to an entry made under section 273, or shall be deemed, 
o authorize a High Court to convert a finding of acquittal into one of conviction. 

( ~>) Where under this Code an appeal lies and no appeal is brought, no proceedings by way 

f revision shall be entertained at the instance of the party who could have appealed. 

h [(C>) Notwithstanding anything contained in this section, any convicted person to whom an 
■pportunity has been given under sub-section (2) of showing cause why his sentence should not be 
nhanced shall, in showing cause, be entitled also to show cause against his conviction,] 

[1882— S. 439; 1872— He. 297, 299, Para. 3; 1861— Ss. 400 to 406.] 

[a] The, figure kl 195” was repealed by the Code of Criminal Procedure (Amendment) Act, 1923 (18 [XVIII] or 
9*23), S. 139. [b] Added, ibid. 

OBJECTS AND REASONS. 

Clause 4,/J. In accordance with various sug- interfere with the right of a revisional Court to inter- 
ne -ifions j muio we have modified sub-section (5) of this fere of its own motion where it is of opinion that sub- 

slituso by providing that a party who is entitled to stantiai justice ‘has not been done . . . . 
ippeal and docs not choo.-e to exercise his right shall c n R -iqqq 

lot be entitled to apply for revision. This will not *’ * 


Section 439 (contcL) 

19. Revision of orders in proceedings under Chap- 

ter VIII, 

20. Cases in which the High Court will refuse to 

exercise its discretion in favour of interfer- 
ence. 

21. Onus. 

22. High Court has all the powers of a Court of 

Appeal. 

23. Re-trial — When to be ordered. 

24. Power to interfere with interlocutory orders 

and in pending proceedings. 

25. Stay of proceedings. 

26. Power to quash commitment— Extent of, 

27. Enhancement of sentence. 

28. Limits of the power of enhancement. 

29. Sub-section (6). 

30. Dismissal of appeal or revision by accused— 

Subsequent application for enhancement of 
sentence — Accused, if*can challenge convic- 
tion. 

31. Costs, ii can be awarded in revision. 

32. Verdict of jury— Interference. 

33. Power to review previous orders. 

34. Declaratory orders. 

35. Power to order detention under the Reforma- 

tory Schools Act* 

36. Rule for one relief — Other relief can be 

granted. 

37. Power to order transfer of case. 

38. Limitation for revision. 

39. Abatement on death of applicant. 

40. New plea in revision. 

41. Accused must be heard before order is made to 

his prejudice— Sub-section (2). 

42. Appealable case— Revision— Sub-section (5). 

43. Order in revision— Letters Patent appeal. 

' '■ 1. Revisional jurisdiction. — [1] Main question 

which High Court has to consider in revision is whe- 
• ther substantial justice has been done, -C$6) 37 Cn L 
ftfQUt 1022 (1032) (DB) (All), 


[See (Vol 30) 1943 Pat 44 (47) : 44 Cri L Jour 25.] 


[2] No failure of justice — High Court will not inter- 
fere in revision, even, though there may have been 
irregularity or impropriety in proceedings of lower 
Court. (Vol 31) 1944 Pat 378 (379) : 23 Pat 457 : 
46 Cri L Jour 438 (DB) * (Vol 30) 1943 AH 23 (24) : 

I L R (1942) All 945 : 44 Cri L Jour 18 7 £ (Vol 30) 
1943 Mad 169 (170) : 44 Cri L Jour 321 £ (Vol 30) 
1943 Pat 3 (4) : 43 Cri L Jour 923 £ (Vol 29) 1942 
All 443 (444) ; 44 Cri L Jour 76 £ (Vol 29) 1942 Mad 
657 (657) : 44 Cri L Jour 91 £ (Vol 29) 1942 Oudh 
342.(343) : 43 Cri L Jour 503 ® (Vol 26) 1939 Bom 89 
(90) : 40 Cri L Jour 346 (DB) * (Vol 25) 1938 Lah 882 
(832) : 40 Cri L Jour 186 £ (Voi 24) 1937 Sind 81 
(85) : 38 Cri L Jour 742 * (Vol 23) 1936 Lah 1015 
(1016) : 38 Cri L Jour 123 * (Vol 22) 1935 Cal 316 
(320) : 62 Cal 749 : 36 Cri L Jour 982 (DB) £ (Vol 19) 
1932 Oudh. 298 (302, 305): 8 Luck 135 : 34 Cri L Jour 
58 (DB) * (Vol 17) 1930 Sind 315 (316) : 24 Sind L R 
446 : 32 Cri L Jour 521 (DB) ® (Vol 19) 193*2 Cal 651 
(651, 652) : 33 Cri L Jour 771 : 60 Cal 201 (DB) ® 
(Yol 19) 1932 Bom 473 (474) : 33 Cri L Jour 801 (DB). 

[See (Vol 7) 1920 Upp Bur 28 (29) ; 22 Cri L Jour 
309 : B Upp Bur Rul 270 * (’07) 6 Cri L Jour 287 
(287) : 4 Low Bur Rul 49 (DB) ® (’09) 9 Cri L Jour 15 
(31) : 4 Low Bur Rul 315 (FB) ® (’80) 1880 Ppn Re 
Ho. 41 Cr, p. 94 (96) (FB)]. 

[31 Powers of High Court under this section are 
limited by S. 537. (’84) 1884 Pun Re No. 36, Cr, p. 63 
(66) (DB). 

[4] Order of lower Court proper one or not wrong— 
High Court will not interfere. (Vol 30) 3943 Lah 304 
(305) : 45 Cri L Jour 162*(Vol 22) 1935 All 630 (631) : 
36 Cri L Jour 1102® (Yol 2) 1915 All 134 (136) : 37 All 
187 1 16 Cri L Jour 322®(Vol 15) 1928 Lah 546 (550) : 
29 0ri L Jour 366 (DB)®(Vd 11) 1924 Cal 538 (538) : 
24 Cri L Jour 5 (DB). 


[See (Vol 26) 1939 Sind 230 (231) : I L R (1939) Kar 
751 : 40 Cr L Jour 823 (DB) ® (Vol 24) 1937 Mad 313 
(313, 314) : 38 Cri L Jour 690 ® (Vol 4) 1917 Mad 664 
(664) : 17 Cxi L Jour 389 (DB).] 

[5] Failure of justice — It is the duty of High Court 
to interfere for the purpose of preventing abuse oi 
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[0] High Odors can interfere even where defect in 
nrceeaincr' amends only to an irregularity and not to 
an illegality. (Vol 23) 1936 Nag 181 (182) : I L Ii 
(1936) Nag 87 : 37 Cri L lour 1006. 

[7] Within the limits High Court has wide discretion 
which will be exercised in each ease according to the view 
which the Court may take of requirements of iustice. 
(Vol 27 1 1940 Sind 65 (66) : I L R (1940) Kar 157 : 41 
Cri L -lour 568 iDBi * (Vol 26) 1939 All 5(5):UE 
(1938) ill 991 : 40 Cri L -lour 153*(Vol 26) 1939 Sind 
335 (337) : 1 L B (19401 Kar 83 : 41 Cri L Jour 143 
(DB}*(VoJ 24) 1937 l’at 110 (112): 38 Cri L Jour 470* 
(Vol 23) 1936 Lah 1015 (1016) : 38 Cri L Jour 123 * 
(Vol 23) 1936 Nag 160 (161) : ILE (1937) Nag 38 : 39 
Cd L Jour 349 * (Vol 6) 1919 All 258 (259) : 41 All 
587 : 20 Cri L Jour 347*(Yol 18) 1931 Lah 145 (150) : 
32 Cri L Jour 700‘* (Vol 9) 1922 Pat 160 (161) : 23 
Cri L Jour 272 * (Vol 18) 1931 Cal 607 (613) : 59 Cal 
275 : 33 Cri L Jour 3 (DB) * (’09) 9 Cri L Jour 211 
(212) : 5 Nag L R 4 * (Vol 5) 1918 Mad 538 (540) : 40 
Mad 1130 : 18 Cri li Jour 612 (DB)*(Vol 5) 1918 Mad 
494 (495) : 18 Cri L Jour 329 * (Vol 19) 1932 Cal 697 
(697) : 33 Cri L Jour 636 (DB)*(Vol 19) 1932 Bom 637 
(637) : 56 Bom 554 : 34 Cri L Jour 142 (DB). 

[Sec (Vol 33) 1946 Pat 122 (123) (DB) * (’01) 1 
Cri L .Tour 390 (411, 412) : 28 Bom 533 (DB).] 

[8] The generality of powers of High Court cannot 
be cut down bT any decisions. (Vol 18) 1931 Mad 242 
(244) : 32 Cri L .Tour 763 (DB)* (’04) 1 Cri T. Jour 390 
(411) : 28 Bom 533 lDB)*(Vo! 27) 1940 Sind 65 (66) : 
IDE (1940) Kar 157:41 Cri D Jour 568 (DB)*{Vol 12) 
1925 Bom 138 (139) : 26 Cri L Jour 466 (DB) * (’08) 8 
Cri L Jour 250 (255) : 1908 Pun Be No. 11 Cr (SB) * 
(Vol 18) 1931 Cal 619 (621) : 32 Cri L Jour 1237 : 58 
Cal 1081 (DB)*(Vol 20) 1933 Bom 482 (482) : 58 Bom 
40 : 35 Cri L Jour 317 -(DB) * (’09) 9 Cri L Jour 211 
(212) : 5 Nag L B 4. 

[9] It is necessary in practice to recognize certain 
prinoiples of interference so that whole time of High 
Court may not he consumed in applications for revision. 
(’94) 1894 Bat 708 (709)*(Vol 24) 1937 Sind 293 (294): 
39 Cri B Jour 123 : 32 Sind L B 87 (DB) * (’87) 1887 
Bat 338 (339). 

[10] While considering propriety or legality of a 
proceeding in revision, High Court cannot take into 
consideration any matter extraneous to the record. 
(Vol 27) 1940 Sind 65 (66) : I L B (1940) Ear 157 : 41 
Cri L Jour 568 (DB). 

[11] Bight of revision excluded by any specific pro- 
vision of law — It cannot be exercised. (Vol 32) 1945 
P C 48 (49, 52) : 72 Ind App 57 : I L E (1945) Kar 
P C 97 : 46 Cri L Jour 589 : 1945 F C R 161 (P C) * 
(Vol 33) 1946 P C 169 (172) : 47 Cri L Jour 933 : 73 
Ind App 199 (P C) * (Vol 31) 1944 Lah 396 (396) : 46 
Cri L Jour 16*(Vol 30) 1943 All 26 (38, 41, 44) : I L B 
(1913) All 238 : 44 Cri L Jonr216(FB)*(Vol 5) 1918 Pat 
103 (105, 113, 120) : 3 Pat L Jour 681 : 19 Cri L Jour 
833 (FB)*(Yol 6) 1919 Pat 84 (86) : 4 Pat L Jonr 174 : 
20 Ori L Jour 177 (SB). 

[19] Where act done is without jnradiction the or- 
dinary powers of Court of revision to correct it are not 
ewtoded, (Vol 28) 1941 Lah 5 (5, 6): I L B (1941) Lah 
: 4 A C i i , L '? our 2 *8 (DB) * (Vol 28) 1941 Sind 97' 
: I L B; (194^ Ear 246 : 42 Cri L Jour 645 (D B) 
M* 41 cal 400 : M Cri Ii Jour 
• 1899 Ppn Be No. 2 Cr, p, 5 (7) (t B) 

i jWv (1020) ,! ,$5 firtli Jour 565 d 


(Vol 6) 1919 Nag 98 (99, 100) : 20 Cri L Jour 445 * 
{Vol 7) 1920 Low Bur 86 (87) : 21 Cri L Jour 561* 

10 Low Bur Kui 156 * (*85)1935 Mad XV N 1341 (1341’ 
*(Vol 1) 1914 Oudh 881 (382, 383) : 17 Oudh Cas 263* 
15 Cri L Jour 66S * (Vol 1) 1914 Sind 67 (66) : 7 Sind 
L B 194 : 15 Cri L Jour 544 (DB) # (Vol 16) 1929 Let 
714 (716) : B1 Cri L Jour 466 * (Vol 13) 1926 Pat 51 
(52) : 26 Cri L Jour 1511*(’GSi 8 Cri L Jour 119 (121)* 
35 Cal 774 (DB) * (’09) 9 Cri L Jour 382 (382) • 31 
All 150*(’03) 25 All 537 (540, 541) * (’01) 24 Mad 45 
(46, 47) (DB) * (Vol 11) 1924 Nag 294 (295) : 25 CriL 
Jour 353*(Vol 5) 1918 Upp Bur 4 (4) : 3 Upp Bur Kal 
35 : 19 Cri L Jour 381 *(’79) 5 Cal 7 (19, 20) : 4 Cal L 
Hep 809 (F B)*(1900) 24 Bom 527 (531, 532) (DB). 

[ See (’05) 2 Cri L Jour 618 (637) : 33 Cal 68 {V B) 

* (Vol 9) 1922 Pat 435 (436, 438) : 2 Pat 94: 23 Cri L 
Jour 549 (F B) * (Vol 3) 1916 Pat 292 (294) : 1 Pat L 
Jour 336 : 17 Cri L Jour 369 (F B).] 

[13] The jurisdiction of superior Court can be taken 
away only by express words or by necessary implication 
(’1*2) 13 Cri L Jour 31 (31, 32) : 5 Bind L R 179 (D B). 

[See (Vol 20) 1933 Lah 1019 (1020) : 35 Cri L Jour 
505.] 

[But see (V 0 1 17) 1930 Bom 486 (486): 54 Bom 664: 
32 Cri L Jour 397 (DB) * (Vol 20) 1933 Rang 288 (289): 

11 Rang 361: 35 Cri L Jour 1 (F B).] 

[14] The power of revision should not be so exer- 
cised as to make one portion of the Code conflict with 
another. (Vol 25) 1938 Rang 103 (103) : 39 Cri L Jour 
492*(Yol 1). 1914 All 211 (211, 212) : 36 All 403 : 15 
Cri L Jour 598*(Vol 1) 1914 Nag 40 (42) : 10 Nag L R 
177 : 16 Cri L Jour ]fel*(’92-96) 1892*96 Upp Bur Rul 
101 (102)*(’83) 8 Bom 197 (198) (DB). 

[15] An’ argument ad miser i cordium is out of place 
in a Court of revision which is concerned with law and 
procedure, (Vol 18) 1931 Oudh 80 (80) : 32 Cri L Jour 
124. 

[16] Ordinarily High Court will not pass any order 
curtailing privileges granted to accused person by lower 
Court unless accused person himself desires otherwise. 
(Vol 24) 1937 Nag 285 (287, 288) : 38 Cri L Jour 1058: 
ILK '(1937) Nag 541. 

[17] Application for revision by one of the parties’ 
aggrieved by order of lower Court — Whole record be- 
fore High Court — It can deal with cases of other per- 
sons aggrieved by the order even though they have not 
applied in revision. (Vol 28) 1941 Pat 444 (445) : 42' 
Cri L Jour 347. 

2. Refusal to entertain reference, whether bars 
application in revision. — [1] Reference under 8. 438 
not entertained by High Court — Convicted person is 
not deprived of the right to apply to High Court in 
revision. (Vol 9) 1922 All 502 (502) : 45 All 11 : 23 
Cri L Jour 496 (DB) * (Vol 15) 1928 Oudh 292 (295) : 
29 Cri L Jour 657 (DB). 

[2] High Court refusing to interfere with order of 
lower Court after going into merits of the case — Any 
subsequent application for revision would be barred by 
provisions of S. 369 as order passed upon reference 
would be a ‘judgment’ within the meaning of that 
section. (Vol 88) 1946 Bum 276 (278) (FB). 

3. Reference to he decided on basis of position 
on date of proceedings. — [1] A reference* under 
S. 438 must be decided on the basis of the position as 
it was on the date when the proceedings giving rise to; 
the reference began, (Vol 27) 1940 Pat 313 (316) : 41 
CriL Jour 217. 

4. Appeal may be treated as revision. — [1] to 
appeal may be dealt with as a revision, when.no appeal 
lies under the Code, or even where an appeal filed is* 
withdrawn or the appeal abates on death of appellant. 

, (’05) 2 Cci L Jour 105 (106) (All) * (’75) 1875 Rat 97 
(97) (DB1*(’891 16 Cal 799 (8021 mT0*C79l 2 Mad 30 
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2, 35) (DB) * (Yol 15) 192S Lah 230 (231) : 29 Cri 
Jour 905 (DB) * (’09) 10 Cri L Jour 255 (256) (DB) 
tom)*(Vol 15) 1928 Rang 158 (159) : 6 Rang 108 : 29 
ri L. Jour 64 6 *(’93) 9 Cal 513 (515, 517) (DB)*(Vol 18) 

>31 Lab 97 (97) : 32 CrxL Jour 732*(’7S) 2 Bom 564 
68, 570) (SB), 

[2] Where an appeal lies, and the time therefor has 
:pired, an appeal filed beyond time cannot be treated 
' revision. (Yol 13j 1926 Sind 215 (216) : 20 Sind L R 
) : 27 Cri L Jour 780 (DB). 

[3] On appeal against conviction, High Court con- 
dering that conviction is right but sentence is too 
;vere — Held, that it can reduce sentence in exercise of 
i revisional jurisdiction and then dismiss appeal 
unmanly under S. 421 on the ground that there is no 
irthcr cause for interference. (Vol *24) 1937 Bom 148 
49) : 3H Cri L 3 our 572 : ILR (1937) Bom 365 (DB). 

5. Obeying order of Court does not bar appli- 
ltion — [1] Mere fact that applicant was prepared to 
jey order of lower Court does not bar application in 
ivision. (Yol 0) 1919 All 19 (20) : 21 Cri L Jour 59. 

6. Finding of Civil Court — Binding nature of. 

- [1] Binding of civil Court as to the character of a 
oeument which is the subject of prosecution is not 
inding on the High Court in revision, especially when 
je person affected could not have appealed. (Yol 20) 
933 Cal 481 (482) : 34 Cri L Jour 526 (DB). 

"7. Admissions of fact before referring Court, 
/hether to be accepted by High Court. — [1] Appli- 
ation made to Sessions Judge for making reference to 
Tigh Court — On hearing of application, admissions of 
act made by either party — Sessions .Judge afterwards 
miking reference — Such admissions ought to be ac- 
epiod by High Court for the purpose of reference. 
Yol 12) 1925 Cal 1020 (1020) ; 27 Cri L Jour 133 (DB). 

8, What proceedings can be revised. — [1] The 
vords “which otherwise comes to its knowledge” do not 
uean wliich comes to the knowledge of the High Court 
n any other way whatsoever but in any other way 
>rovnled by the Code. (12) 13 Cri L Jour 753 (756) ; 36 
(lad 275 (DB). (Following (1884) 10 Cal 268 (DB).) 

[2] Reference made to the High Court by a Sessions 
fudge or District Magistrate— High Court held, can act 
aider this section notwithstanding irregularity or in- 
validity of reference. (Yol 24) 1937 Pat 440 (443) : 16 
?at 413 : 38 Cri L Jour 919 (DB) *(Vol 24) 1937 Pesh 
73 (73) : 38 Cri r, Jour 838 (DB). 

[See aho (Vol 25) 1938 Bom 225 (227); 39 Cri L Jour 
405 ; I L R (1938) Bom 331 (FB).] 

[3] The powers of revision are given to the High 
Court ii» the ease of any proceeding the record of which 
has been called for by itself, or which has been reported 
for orders, or which otherwise comes to its knowledge — 
When the High Court has before it on appeal a record 
of a criminal proceeding, tire condition precedent is per- 
formed and the High Court can then, though the record 
has only come to its knowledge in the appellate proceed- 
ing, proceed to exercise its revisional powers if it chooses 
to do so* (Vol 22) 1935 P C 35 (36) : 62 Ind App 36 ; 
36 Cri L Jour 482 ; 57 Ail 156 (PC). 

[4] The words “the record of which lias been called 
for by itself” are not used in contradistinction to “which 
otherwise comes to its knowledge,” but as contrasted 
with “which has been reported for orders.” (’12) 13 Cri 
L Jour 753 (756, 756): 36 Mad 275 (DB) *(Vol 4) 1917 
Oudh 400 (401, 402): 19 Oudh Cas 136 s 18 Cri L Jour 
100 (DB). 

[5] The “proceeding” must be confined to the pro- 
ceeding before any inferior criminal Court. (’42) 1942 
Nag L Jour 242 (244) *(Vol 28) 1941 Lah 71 (72, 73) : 
,ILB (1940) Lab 577 : 42 Cri L Jour 448 (DB). 

[6] A. military tribunal acting under the martial law 




is not an ordinary criminal Court subject to the usual 
rules of appeal and revision. (Vol 18) 1931 Bom 57 (60)* 

55 Bom 263 ; 32 Cri L Jour 403 (SB). 

[7] A Commissioner of Police acting under S. 27 of 
the Bombay City Police Act, 1912, is merely an execu- 
tive officer and not a Court subordinate to High Court 
and therefore an order passed under that section is not 
open to revision. (Yol 28) 1941 Bom 834 (336) : 43 CrJ 
L Jour 25 : 196 Ind Cas 537 (DB). 

[8] Board constituted under Punjab Relief of Indeb- 
tedness Act started proceedings for contempt of Court 
against a party appearing before it and fined him— 
Held, that order of Board was open to revision. (Yol 25 
1938 Lah 366 (367) : 39 Cri L Jour 65S. 

[9] Application in revision can be entertained against 
order of a Magistrate trying an offence under S. 212 of 
the Madras Estates Land Act. (Yol 25) 1938 Mad 879' 
(879) : 39 Cri L Jour 984. 

[10] The Pligb Court has no jurisdiction over Courts 
which are not British Indian Courts. (’83) 9 Cal 288 
(289) (DB). 

£11] This section is not applicable to order by a Dis- 
trict Judge declaring a person a tout under S. 36 ol 
Legal Practitioners Act. (Vol 28) 1941 Lah 1 (4, 5) : 
I„L R (1941) Lah 133 : 42 Cri L Jour 289(DB)*(Yol 25'" 
1938 Mad 634 (635) : I L B (1938) Mad 988. 

[12] Where the High Court cannot interfere owing to 
a right of revision or appeal being barred by statute, it 
may report the case to the Provincial Government with 
its recommendation. (Vol 3) 1916 Sind 65 (66) ; 9 Sind 
L R 205 : 17 Cri L Jour 231 (DB). 

[13] High Court cannot maintain revision, either civil 
or criminal, from the appellate order of a Revenue 
Commissioner confirming an order of the Deputy Com- 
missioner directing payment of fines for violation of 
Forest Rules framed under S. 162 of the C. P. Land- 
Revenue Act. ('47) 13 Cut L T 14 (16, 20) (DB). 

9. Who can apply in revision — Third parties. [1]; 
The High Court has jurisdiction to entertain applica- 
tions from third parties in revision, even though the* 
application is made for the benefit of a party who 
could have appealed but has not done so and so cannot,, 
under sub-s. (5), himself apply in revision. (Yol 30) 1943 
Bom 304 (305) : 44 Cri L Jour 786 : 208 Ind Cas 455 
(DB) * (Yol 28) 1941 Lah 324 (325) : 42 Cri L Jour 
890 * (Vol 20) 1933 Cal 361 (362) : 34 Cri L Jour 814 
(DB) * (Yol 19) 1932 Lah 559 (561) : 33 Cri J Jour 
831 * (Yol 11) 1924 Oudh 171 (172) : 24 Cri L Jour 
186 * (Vol 17) 1980 Oudh 497 (498) : 32 Cri L Jour 
104 (DB) * (Vol 18) 1931 Sind 127 (128) : 25 Sind L R 
213 : 32 Cri L Jour 923 (DB) * (Yol 7) 1920 Bom 292 
(293) s 21 Cr L Jour 377 : 44 Bom 385 (DB). 

[See (Yol 21) 1934 Sind 72 (74) : 28 Sind LR 140 : 35 
Cri L Jour 1254 (DB)]. 

[See also (Yol 16) 1929 Cal 319 (321) : 56 Cal 1023 ; 
31 Cri L Jour 315 (DB)]. 

[But see (Yol 19) 1932 Sind 211 (214) ; 26 Sind L R 
345 ; 34 Cri L Jour 67 (DB).] 

[2] Application from third parties should not be en- 
tertained without strong case. (Yol 18) 1931 Bom 140 
(140) : 55 Bom 353 : 32 Cri L Jour 471 (DB) >5* (Yol 15) 
1928 Lah 507 (509) : 29 Cri L Jour 343 (DB) * (Yol 
20 ) 1933 Cal 361 (362): 34 Cri L Jour 814 (DB) * (Yol 18) 
1931 Cal 410 (411) : 58 Cal 1803 : 32 Cri L Jour 844 (DB). 

[3] Where an order of discharge has the effect of 
operating to the detriment of a third person, the latter 
has a right to apply in revision against such order, (Yol 
16) 1929 Cal 319 (321) : 56 Cal 1023 : 31 Cri L Jour 
315 (DB). 

10. Alien enemy, if can apply in revision. — UR 
Alien enemy, residing in British India by license of the 
King, can complain against crimes committed against 
his person or property and apply in revision to High. 
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« osr ; agsinst order discharging the accusea. (vol o] 
’gin gqad 331 <852, S-53) : 20 Cri. L .Tour 101. 

11. Applicant in contempt — [1] A person applying 
lo High C ourl and enlarged on bail, afterwards disappear- 
yjir ana thus breaking bis bail — He is in contempt 
and is not entitled to have his application in revision 
neard. <Yol 10) 1923 All 327 (327) : 24 Cri L Jour 240 
i (Yoi 15} 1928 Cal 241 (241) (DB) * (’80) 1880 Pun 
Be No. 18 Cr, p. 31 (31) (DB). 

[Sec also (Vol 26) 1939 All 5 (6): 40 Cri L .1 our 153: 
IDE (1938) All 991]. 

[2] Practice o£ Patna High Court — Application in 
criminal revision against order o' conviction in which 
sentence of imprisonment has been passed not to be en- 
tertained until convicted person has surrendered to 
sc-rve out his sentence. (’43) 1943 Pat TV N 54 (55). 

12. Revision against acquittal — [1] It is the prac- 
tice of the High Court not to interfere, ordinarily, in re- 
vision with orders of acquittal, whether on reference 
under S. 438 or on the application of the complainant. 
(Yol 33) 1946 All 457 (464, 465) : 47 Cri L Jour 955 
4DB) £ (Yol 32) 1945 Mad 240 (240) : ILR (1945) Mad 
894 : 46 Cri L Jour 744 * (Yol 31) 1944 Nag 136 (137) 
:ILR (1944) Nag 176 : 45 Cri L Jour 766 £ (Vol 29) 
1942 Oudh 443 (444) : 43 Cri L Jour 763 £ (Yol 24) 
1937 Lah 132 (133) : 17 Lab 604 : 38 Cri L Jour 432 
* (Yol 24) 1937 Oudh 283 (284) : 38 Cri L Jour 329 * 
(Yol 10) 1923 Bom 74 (75) : 24 Cri L Jour 700 (DB) * 
<Yol 21) 1934 All 714 (715) : 35 Cri L Jour 1289 £ (Vol 
15) 1928 Sind 176 (177) : 30 Cri L .Tour 251 (DB) * 
<Vol 20) 1933 Nag 259 (260) : 29 Nag L R 365 : 35 Cri 
L -Tour 28 * (Yol 16) 1929 Cal 169 (169) : 56 Cal 924 : 
30 Cri L -Tour 579 (DB) * (Yol 12) 1925 All 318 (319) : 
47 All 409 : 26 Cri L .Tour 865 * (Yoi 3) 1916 Pat 152 
(154) : 1 Pat L Jour 264 : 18 Cri L Jour 151 (DB) * 
(Yol 31) 1944 Bom 107 (108) : ILR (1944) Bom 302 : 
45 Cri L Jour 612 (PB) * (Vol SO) 1943 Mad 566 (567) 

: 44 Cri L .Tour 794 * (Yol 30) 1943 Mad 565 (566) : 
44 Cri L Jour 788 * (Yol 30) 1943 Oudh 451 (452) : 45 
Cri L Jour 75 £ (Vol 30) 1943 Sind 55 (55) : 43 Cri L 
Jour 927 (DB) £ (’42) 21 Pat 102 (109, 113) (DB) £ 
(Yol 29) 1942 Oudh 130 (131) : 43 Cri L Jour 280 * 
(Yol 28) 1941 Bom 410 (411) : 43 Cri L Jour 174 (DB) 
£ (Vol 28) 1941 Pat 362 (363) £ (Yol 24) 1937 Nag 103 
(104) : 38 Cri L Jour 719 : ILR (1937) Nag 163 * (Vol 

24) 1937 Sind 100 (101) : 38 Cri L Jour 665 (DB) £ 
(Yol 23) 1936 Rang 247 (248) : 37 Cri L Jour 832 : 14 
Rang 744 * (Vol 27) 1940 Nag 357 (360) : 41 Cri L 
Jour 919 (That an order of acquittal is not based on 
merits does not make any difference in this respect). 

[See however (Yol 5) 1918 Cal 701 (702, 704) : 18 
Cri L Jour 849 (DB)]. 

[But see (Vol 16) 1929 Pat 139 (140) : 7 Pat 579 : 
30 Cri L Jour 673 (DB)]. 

[2] High Court has jurisdiction to interfere on refer- 
ence under S. 438 on application of complainant with 
order of acquittal. (Yol 31) 1944 All 137 (141, 142) : 
ILR (1944) All 403 : 46 Cri L Jour 38 (F B) £ (Vol 
34) 1947 Oudh 35 (41) * (Vol 29) 1942 Oudh 443(444) : 
43 Cri L Jour 763 £ (Vol 28) 1941 Bom 410 (411) : 43 
Cri L Jour 174 (D B) £ (Yol 26) 1939 Sind 75 (75, 76) : 
ILR (1939) Ear 385 : 40 Cri L Jour 524 (D B) * (Vol 

25) 1938 Cal 613 (615) : 39 Cri L Jour 988 (D B) * (Yol 
24) 31937 Nag 394 (394, 895) : ILR (1938) Nag 157 : 
a9 Cri L Jour 7 5 * (Yol 23) 1936 Nag 40 (41) : 31 Nag 
L R 261 : S6 Cri L Jour 1336 * (Yol 3) 1916 Mad 931 
(982) : 39 Mad 605 : 16 Cri L Jour 600 * (Yol 10) 1923 
Caljll (12) : SO Cal 159 : 24 Cri L Jour 206 (D B) 
* (Yol 14) 1927 Rang74(74, 76) ! ! 4 Rang 471 : 28 Cri 
It Jotoaia * (Voll3)1926 Pal 176(179} :5Pat 25 i 
2* tortL7otit|35^B)* (Vol 17) 1930 3>hl59 (161) 

14)192$Lah 8*t (b4s).; 29 


Cri L Jour 338 * l Vo I 16) 1929 Bom 306 (307, 308) • 
53 Bom 564 : 30 Cri L Jour 1062 (D B) * (Yol 3) 1916 
Mad 1106 (1107) : 16 CriL Jour 553£(’76) 1 All 139 (142 
144, 150) (FB). 

[But see (Yol 25 1933 Lah 339 (341) : 39 Cri L Jour 
621 (D B) * (’92) 15 Mad 36 (39) (D B) <5 (’78) 3 Bom 
150 (151) (D B) £ (Yol 9) 1922 Sind 22 (23) : 15 Sind 
L R 171 : 23 Cri L Jour 343 (D B).] 

[3] In exceptional and proper cases High Court will 
interfere. (Yol 30) 1943 Oudh 157 (159) : 44 Cri L 
.Tour 174 >5 (’43) 1943 Pat TV N 12 (13) £ (Vol 29) 
1942 Oudh 443 (444) : 43 Cri L Jour 763 85 (’42) 
21 Pat 102 (109, 113) (D B) * (Vol 28) 1941 Pat 
287 (287) : 42 Cri L Jour 622 * (Vol -25) 1938 Cal 
613 (615) : 39 Cri L Jour 988 (D B) £ (Vol 24) 1937 
Lah 132 (133) : 38 Cri L .Tour 482 : 17 Lah 604 * 
(Yol 24) 1937 Nag 72 (73) : 38 Cri L Jour 334 : 
ILR (1937) Nag 286 £ (Vol 24) 1937 Sind 100 
(101) : 38 Cri L Jour 665 (D B) £ (Vol 23) 1936 Nag 
40 (41) : 36 Cri L Jour 1336 : 31 Nag L R 261 £ (Vol 
17) 1930 Lah 159 (161) : 31 Cri L Jour 584 £ (Vol 10) 
1923 Bom 455 (455) : 24 Cri L Jour 734 (D B) £ (Yol 
19) 1932 All 188 (190) : 54 All 416 : 34 Cri L Jour 18 
(Vol 21) 1934 All 714 (715) : 35 Cri L -Jour 1289 * 
(Yol 3) 1916 Low Bur 16 (17) : 8 Low Bur Rul 356 : 
17 Cri L .Tour 91 £ (Vol 27) 1940 Nag 357 (360) : 41 
Cri L Jour 919. 

[But see (Vol 10) 1923 Bom 264 (265) : 26 Cri L 
Jour 751 (D B). (Order made without proper hearing 
— No legal disposal — High Court declined to interfere 
on the ground that revision was filed by complainant.)] 

[4] High Court will interfere only where serious 
injustice has been caused by an error of law. (Vol 27) 
1940 Cal 531 (532) : I L B (1940) 1 Cal 585 : 42 Cri L 
Jour 100 (D B) £ (Vol 27) 1940 Nag 357 (360) : 41 Cri 
L Jour 919 £ (Vol 25) 1938 Lah 739 (74i) : 40 Cri L 
Jour 131 £ (Vol 24) 1937 Pat 110 (112) : 38 Cri L Jour 
470 £ (Yol 24) 1937 Pat 646 (647) ; $9 Cri L Jour 78 
£ (Vol 6) 1919 Mad 653 (653) : 42 Mad 109 : 20 Cri L 
Jour 49 (D B) £ (Yol 14) 1927 Mad 473 (474) : 28 Cri 
L Jour 270 £ (Vol 20) 1933 Oudh 257 (258) : 34 Cri 
L Jour 661£(’76) 1 All 139 (142 to 145) (F B). ((1874) 
6NWPECR 357, Overruled.) £ (’07) 5 Cri L Jour 
171 (173) (D B) (Bom.) 

[But see (Vol 26) 1939 Lah 406 (411) : 40 Cri L 
Jour 942 (D B).] 

[5] Order of acquittal based upon appreciation of 
evidence will not be interfered with unless finding is 
based on erroneous view of the law. (Yol 30) 1943 Oudh 
451 (453) : 45 Cri L Jour 75 £ (Vol 28) 1941 Oudh 7 
(10) : 41 Cri L Jour 891 (D B) £ (Vol 24) 1937 Nag 
103 (104) : I L R (1937) Nag 163 : 38 Cri L Jour 719 
£ (’36) 37 Cri L Jour 1081 (1082) (D B) (Cal) £ (’35) 
1935 All W R 1148 (1148) £ (Vol 3) 1916 Mad 931 
(932) : 89 Mad 505 : 16 Cri L .Tour 600 £ (Vol 20) 
1933 Nag 36 (37) : 28 Nag L R 298 : 34 Cri L Jour 
145 £ (’84) 1884 Pun Re No. 16 Cr, page 23 (24) (D B) 
£ (’75) 23 Suth W R Cr 64 (64) (D B) £ (Vol 26) 1939 
Pat 28 (29) : 39 Cri L Jour 968 £ (Vol 24) 1937 Oudh 
283 (284) : 38 Cri L Jour 329 £ (’12) 13 Cri L Jour 
53 (54) (Upp Bur) £ (’84) 6 All 484 (485) (D B) £ (Vol 
21) 1934 All 190 (191) : 35 Cri L Jour 998 £ (’09) 10 
Cri L Jour 417 (418) (All) £ (Vol 14) 1927 Mad 981 
(983) : 28 Cri L Jour 957 : 51 MaS 180. 

[6] Applicant in revision against acquittal being a 
.private complainant — Case against interference is muoh 

Stronger. (Vol 1) 1914 All 364 (365) : 15 Cri L Joar 
429 £ (Vol 13) 1926 Nag 115 (116) : 23 Nag L B 99: 
26 Cri L Jour 1348 £ (Vol 17) 1930 Pat 241 (242) : 8 
Pat 3,13 : 31 Cri L Jour 789 (D B) £ (’35) 36 dri L 
Jour 1090 (1091) (Pat). , 

1 : [See however (Vol 20) 1939 Lah 406 (411) ! 40 Cri 
L loot 942 (DB).1 . 1 . . 
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[7] Complainant can apply to District Magistrate to 
move and latter may himself move Provincial Govern- 
ment to prefer an appeal against the acquittal. (Vol 12) 
1925 Pat 321 (322) : 26 Cri L Jour 516 (DB)* (To! 23) 
1936 Sang 247 (248) : 37 Cri L Jour 832 : 14 Sang 
744 * (Vol 1) 1914 All 76 (76) : 15 Cri L Jour 304 * 
(Vol 11) 1924 All 624 (624) : 26 Cri L Jour 127* (’90) 

15 Born 349 (350) (DB)* (Vol 14) 1927 Sag 170 (174) : 

23 Sag L R 40 : 28 Cri L Jour 523 * (Vol 15) 192S 
Sind 176 (176) : 30 Cri L Jour 251 (DB) * (’93*1900) 
1893-1900 Low Bur Bui 126 (126). 

[See (Vol 2) 1915 Oudh 203 (204) : 16 Cri L Jour 
352* ( ! 81) 2 Weir 570 (571)* (Vol 24) 1937 Sind 100 
(101) : 38 Cri L Jour 665 (DB).] 

[See also (’73) 19 Both W B Cr 55 (55) (DB).] 

[8] Only cases in which applications by "private 
parties against acquittals will be entertained are those 
in which there has been a failure of justice through 
want of jurisdiction, ox a failure to understand the law 
applicable to the case, or in personal cases such as those of 
defamation and adultery. (Vol 28) 1941 Bom 410 (411): 

43 Cri L Jour 174 (DB)* (Vol 23) 1938 Bang 247 (248, 
‘249) : 37 Cri L Jour 832 : 14 Bang 744 * (Vol 4) 1917 
Upp Bur 7 (8) : 3 Upp Bur Bui 19: 18 Cri L Jour 970* 
(Vol 6) 1919 Nag 64 (65) : 20 Cri L Jour 708. 

[See however (’37) 1937 Mad W N 19 (19).] 

[9] High Court will interfere only in most serious 
cases. (Vo! 26) 1939 Pat 811 (620) : 18 Pat 544 : 41 
Cri L Jour 191 (DB)* (Vol 24) 1937 Nag 103 (104) : 38 
Cri L Jour 719 : 1 L R (1937) Nag 163* (Vol 24) 1937 
Nag 123 (124) : 38 Cri L Jour 433 * (Vol 8) 1921 All 
76 (76) : 22 Cri L Jour 597* (Vol 13) 1926 Cal 945 
(946) : 58 Cal 471 : 27 Cri L Jour 975 (DB)* (Vol 8) 
1921 All 266 (266) : 22 Cri L dour 337* (Vol 4) 1S17 
Bom 226 (227) : 41 Bom 560: 18 Cri L Jour 668 (DB)* 
(Vol 12) 1925 Pat 165 (167) : 25 Cri L Jour 1266* 
(Vol 18) 1931 Oudh 273 (273) : 32 Ori L dour 828 (DB) 
*(Vol 10) 1923 Mad 171 (171, 175) : 45 Mad 986 : 24 
Cri L Jour 17 (DB). 

[10] Setting aside of acquittal urgently demanded in 
the interests of public justice — High Court will interfere. 
(Vol 27) 1940 Cal 531 (531) : 1LB (1940) 1 Cal 5S5 : 42 
Cri L Jour 100 (DB)* (Vol 24) 1937 Oudh 77 (78) : 37 
Cri L Jour 490 * (Vol 23) 1936 Nag 40 (42) : 36 Cri L 
Jour 1838 : 31 Nag L B 261* (Vol 18) 1931 Bang 94 
(94) : 8 Bang 668 : 32 Cri L Jour 928* (Vol 14} 1927 
Nag 170 (174, 175) : 23 Nag L R 40 : 28 Cri L Jour 
523* (Vol 8) 1921 All 76 (76) : 22 Cri L Jour 597. 
(Illustrative case.)* (’12) 13 Cri L Jour 771 (771) : 6 
Sind L B 120 (DB)* (Vol 13) 1926 Pat 176 (179) : 5 
Pat 25 : 27 Cri L Jour 235 (DB)* \Yol 16) 1929. Cal 
639 (640) : 30 Cri L Jour 1013 (DB)* (Vol 19) 1932 
Mad 537 (538) : 33 Cri L Jour 629* (Vol 11) 1924 
Oudh 171 (172) : 24 Cri L Jour 186*(Voll2) 1925 Bang 
193 (193) ; 26 Cri L Jour 511 * (Vol 9) 1922 Mad 502 
(503) : 45 Mad 913 : 23 Cri L Jour 583 (FB). 

[11] Before the High Court can be induced to inter- 
fere, it must he satisfied that the acquittal is wrong 
altogether apart from the reasons given by the trying 
Magistrate. (’36) 37 Cri L Jour 1081 (1082) (DB) (Cal). 

[12] Interests of justice requiring it — Held judgment 
of acquittal can be declared to be wrong though it is not 
found necessary in the interests of justice to set it aside. 
(’37) 1937 Mad W N 19 (19), 

[13] High Court interfering and setting aside acquit- 
tal — It can only order a re-trial. (Vol 31) 1944 Nag 136 
(137) : XLR (1944) Nag 176 : 45 Cri L Jour 786 * (Vol 
28) 1941 Bom 410 (411) : 43 Cri L Jour 174 (DB)* 
(Vol 28) 1941 Lab 425 (425) : 43 Cri L Jour 113* 
tVol 4) 1917 Upp Bur 7 (7) : 3 Upp Bur Rul 19 : 18 Cri 
L Jour 970* (Vol 13) 1926 Bang 154 (156) ; 4 Rang 


140 i 27 Cri L Jour 1V.-J8 iDL * 9 All 134 ''l.’Ui 

(FB)* (Vol 17; 1980 Lah 159 (163d 51 Cri L Jour Is, 
[See (Vol 81) 1944 All 187 (111, 142/ : 1 I, It ,1944 
All 403 : 46 Cri L Jour 8S ;FB;*i U;ri 24j 1957 Ail 24.8 
(243: : 38 Cri L Jour 5*28. {Overruled in WA 51} 1941 
All 137 :ILR {19 W, All 403 : 16 Cri L our (FB: 
on another point.*] 

13. Finding of acquittal cannot be converted 
into one of conviction — Sub -section (4), — [ij High 
Court in revision cannot crn7r.tr: finding of acquit it-, 
into one of conviction, though appririre Court can do - 0 , 
(Vol 28) 1941 All 309 (310 j : I L It (19111 Ah 465 : 42 
Cri L Jour 779 (DBi* (To! 28) 1941 Lah 4*25 f 125' ; 

Cri L Jour 313* (Vol 28i 1939 Lah 406 (411) : 40 Cri 
Jour S42{DB)*(Vol 26) 1939 Sind 75 *73) : ILIi (1980} 
Ear 385 : 40 Cri L Jour 524 (DB)* (Vo! 21) 1937 Ail 
240 (243):SSCriL Jour 521 (DBn (Overruled on another 
point in (Vol 31} 1944 Ail 137 : I L 11 (1944 j All 403 : 
46 Cri L Jour 38 (FB).}* iVoi *24) 1987 Nan 123 »'I24j : 
38 Cri L Jour 483* (Vcl 23) 1936 Pesh 172 (175; : 37 
Cri L Jour 1039 (DB)* (Vcl 16; 1929 Bom 308 (803) : 
53 Bom 584 : 30 Cri L Jour 1062 (DID* (Vol 16) 1929 
Nag 87 (88) : 30 Cri L Jour 405* (Vol 12} 1925 Bang 
230 (231) : 3 Bang 68 : 26 Cri L Jour 1119* (Vol 11) 
1924 Bom 456 (456) : 26 Cri L Jour 830 : 48 Bom 510 
(DB)* (10) 11 Cri L Jour 622 (6221 (Mad)* (V36) 9 All 
i34 (135) (FB). 

[But see (Vol 16) 1929 Pat 1S9 (140} ; 7 Pat 578 : 
30 Cri L Jour 673 (DB)* (Vol 10} 1923 All 432 (433?* 
(Vol 20) 1933 Lah 661 (664} : 35 Cri L Jour 250 (DB;* 
(Vol 5) 1916 All 65 (86) : 20 Cri L Jour *22 (DB)* (Vol 1) 
1914 Mad 258 (260) : 37 Mad 119 : 15 Cri L Jour 180 
(DB).] 

[2] Where A is charged with offence X (a major offence) 
but is convicted of offence Y (a minor offence) under 
the provisions of Ss. 237 and 238 or the appellate Court 
alters the finding to one of conviction for offence Y 
while the accused w r as expressly charged in the lower 
Court only with offence X, there is acquittal In 
respect of offence X in such circumstances — Sub- 
section (4) applies to such cases also and High Court 
cannot convict A of offence Ah (Vol 15) 1928 P C 
*254 (257) : 50 All 7*22 : 29 Cri L Jour 828 : 55 Xnd 
App 390 (PC)* (Vol 34) 1947 Cal 162 (171, 172). 

[3] Sub-section (4) limits the powers of the High 

Court when acting as a Court of revision, but not as a 
Court of appeal. (Vol 1) 1914 Mad 258 (253) : 15 

Cri L Jour 180 : 37 Mad 219 (DB). 

[4] A charged with offence X but convicted of 
offence Y~~A appeals from his conviction to High 
Court and the case is also before High Court under 
its revisional jurisdiction— It can, as appellate Court, 
convict A of offence X and as Court of revision 
enhance sentence so as to make it appropriate to 
altered finding. (Vol 28) 1941 Lah 465 (470) : LLB 
(1942) Lah 129 : 43 Cri L Jour 235 (FB)* (Vol 1) 
1914 Mad 258 (266) : 15 Cri L Jour ISO : 87 Mad 
219 (DB)* (Vol 13) 1926 Rang 154 (156) : 27 Cri 
L Jour ' 1393 : 4 Rang 140 (DB)* (Vol 11) 1924 
Rang 93 (97) : 1 Rang 436 : 25 Cri L Jour 247 (DB) 
*(’04) 1 Cri L Jour 942 (944) : 1904 Pun Re No. 12 
Cr (DB). 

[5] Passing of order under S. 471 of the Code alter 
acquittal for safe custody of accused person, is not 
altering acquittal to one of conviction. (Vol 9) 
1922 Mad 54 (55) : 23 Gri h Jour 71. 

[6] Order of re-trial, after setting aside acquittal 
in revision, does not amount to conversion of finding 
of acquittal into one of conviction. (Vol 24) 1937 
All 240 (243) : 38 Cri L Jour 521 (DB). (Overruled 
on another point in (Vol 31) 1944 All 137 : ILK 
(1944) All 403 : 46 Cri L Jour 38 (FB).) 
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14. Revision against order o£ discharge. 
Revisions against Orders o£ discharge — High Court 
•will not interfere where there is no cieat_ error or 
defect in the proceedings which has resulted lu grave 
injustice, but the question is one merely as to 
appreciation of doubtful evidence. (Vol 26) 1939 
Bom 372 (374) : 40 Cri L Jour 951 (08)51 (Vol 6) 
1919 Mad 851 (853) : 20 Cri L Jour 1015 (1900) 
1900 Pun lie Ho. 8 Or, p. 20 (21). 

[See (Vol 23) 1936 Nag 192 (197) : ILR (1936) Nag 
205 : 38 Cri L Jour 307.] 

rSee also (Vol, 25) 1938 Nag 334 (335) : 39 Cri L 
Jour 458 : ILE (1939) Nag 3935 (’10) 11 Cri L Jour 
110(111) (Hah).] 

[2] High Court has jurisdiction to interfere with 
order of discharge even at the instance of a private 
prosecutor where it is improper. (Vol 26) 1939 Cal 
220 (224, 225) : 40 Cri L Jour 349 : ILB (1939) 

1 Cal 407 (SB)* (Vol 25) 1938 Nag 334 (335) : 39 
Cri L Jour 458 : ILB (1939) Nag 3935 (Vol 14) 
1927 Bang 74 (76) : 4 Kang 471 : 28 Cri L Jour 219. 

[See (Vol 28) 1941 Mad 579 (580) : 42 Cri L Jour 
640.] 

[See also (Vol 16) 1929 Cal 319 (321) ; 56 Cal 1023 : 
31 Cri L Jour 315 (DB).] 

15. Revision against finding ol fact. — [1] As a 
general rule, the High Court will not in revision inter- 
fere with a finding of fact. (Vol 32) 1945 Mad 145 (145) 
5(Vol 32) 1945 Oadh 214 (215) : 20 Luck 376 : 46 Cri 
L Jour 576 5 (Vol 32) 1945 Oudh 102 (104) : 46 Cri L 
Jour 5875(Vol 32) 1945 Sind 188 (207) : I L E (19451 
Kar 129 (DB)5(Vol 31) 1944 All 257 (259): I L R(1944) 
All 7-58 : 46 Cri L Jour 122 (P B) 5 (Vol 31) 1944 Bom 
248 (249) : I L K (1944) Bom 437 : 46 Cri L Jour 208 
(D B)5(Vol 31) 1944 Mad 603 (504) : 46 Cri L Jour 377 
5 (Vol 31) 1944 Sind 222 (223) : I L B (1944) Kar 246 : 
46 Cri L Jour 309 (DB) 5 (Vol 29) 1942 Bom 32 (32) : 
43 Cri L Jour 341 (D B) 5 (Vol 29) 1942 Nag 96 (97) : 
ILE (1942) Nag 383 : 43 Cri L Jour 717 5 (Vol 28) 
1941 AU 321 (323, 324) : I L B (1941) All 617 : 42 Cri 
L Jour 839 (D B)5(Vol 26) 1939 Lah 108 (110) : X L B 
(1938) Lah 611 : 40 Cri L Jour 5195(Vol 26) 1939 Pat 
187 (187) : 40 Cri L Jour 220 5 (Vol 25) 1938 Pat 105 
(106) : 39 Cri L Jour 379 5 (’35) 36 Cri L Jour 1215 
(1215) (Bang)5(Vol 22) 1935 Cal 316 (325) : 62 Cal 749 : 
36 CrlL Jour 982 (DB)5(Vol 18) 1931 Cal 619 (621) : 58 
Cal 1081 : 32 Cri L Jour 1237 (D B)5(Vol 21) 1934 Lah 
264 (266) : 35 Cri L Jour 1447 (D B) 5 (Vol 20) 1933 
Nag 33 (35) : 34 Cri L Jour 1038. 

[2] Interference in revision will not be made special- 
ly when the findings of facts of the lower Courts are 
concurrent. (Vol 32) 1945 Mad 409 (410) : 47 Cri L 
Jour 220 * (Vol 32) 1945 Nag 200 (201): ILE (1946) 
Nag 542 * (Vol 31) 1944 Nag 285 (285) : I L B (1944) 
Nag 732*(Vol 29) 1942 Mad 668 (669) : 44 Cri L Jour 
5*(Vol 29) 1942 Oudh 438 (439) : 43 Cri L Jour 739* 
(Vol 29) 1942 Oudh 270 (272) : 17 Luck 577 : 43 Cri L 
Jour 406*(Vol 28) 1941 lah 305 (305) : 42 Cri L Jour 
1 825*(Vol 23) 1936 Pat 38 (38) : 37 Cri L Jour 309 * 
(Vol 5) 1918 Bom 241 (243) : 19 Cri L Jour 97 (D B) 
*(Vol 13) 1926 All 321 (322) : 27 Cri L Jour 426 : 48 
All 608 * (Vol 15) 1928 Bom 221 (222) : 29 Cri L Jour 
; • 1 977 fD. B) ® (Vol 12) 1925 Lah 42 (42) : 26 Cri L Jour 
393 * (Vol 14) 1927 Pat 126 (130) : 6 Pat 1 : 28 Cri L 
■ Jour 359 * (Vol 21) 1934 Bang 42 (43) : 35 Cri L Jour 
' 849 * (Vob20> 1988 Sind 396 (396) : 28 Sind L B 22 : 
,35 Cri LJour 270 (D B)S(Vol. 22) 1935 Sind 105 (105): 
36 Cri L Jont 1464 (D B). • . , ; 

[See however (Vol U) 1924 0udh 250 (251) . 26 
•Oudh Gas, 363 : 25 Cri L Jour 1098. (Where the lower 


."ft, (tri'eat doubt about the guilt or accused — Concurrent 
findings of fact were set aside in revision.)] 

[3] Court of revision will not decide between two 
conflicting sets of witnesses or two conflicting issues of 
fact. (Vol 28) 1941 Oudh 476 (478) : 42 Cri L Jour 530 
* (Vol 11) 1924 All 299 (300) : 46 All 64 : 25 Cri L, 
Jour 327*{’73) 20 Suth W R Cr 40 (41) (D B)*(Vol 19) 
1932 Nag 97 (98) : 28 Nag L R 106 : 33 Cri L Jour 
835 *(’89) 1889 Pun Be No. 23 Cr, p. 77 (78). 

[4] Court of revision will not interfere merely because' 
lower Courts have taken different views of evidence in 
the case. (Vol 23) 1936 Pat 626 (627) : 38 Cri L Jour 
2*(’34) 35 Cri LJour 189 (189) (All)*(190O) 2 Bom L B 
334(335) (D B)*(’98) 1898 Bat 977 (977)*(’72) 18 Suth. 
W B 7 (7) (D B) * (Vol 12) 1925 Bang 193 (193, 194) : 
26 Cri L Jour 511 (D B). 

[See (’71) 13 Suth W B Cr 14 (14).] 

[5] Court of revision does not look into evidence to 
see whether finding of lower Court is correct. (’46) 
47 Cri L Jour 320 (320) (Cal)* (Vol 32) 1945 Sind 51 
(53) : 47 Cri L Jour 84 : 1 L B (1944) Kar 411 (DB) © 
(’95) 22 Cal 391 (409) (DB)* (Vol 20) 1933 Mad 279 
(279) : 34 Cri L Jour 524* (Vol 12) 1925 Oudh 65 (66): 
25 Cri L Jour 1169* (Vol 4) 1917 Pat 662 (670) : IS 
Cri L Jour 915* (Vol 16) 1929 Sind 150 (151) : 30 Cri 
L Jour 906 (DB)* (’82) 1882 All W N 146 (147) (DB). 

[See (Vol 7) 1920 All 66 (66) : 21 Cri L Jour 362© 
(’83) 8 Bom 197 (199) (DB).] 

[But see (Vol 3) 1916 Pat 151 (152) : 1 Pat L Jour 
165 : 18 Cri L Jour 271 (DB).] 

[6] Court of revision will not go into the weight or 
sufficieny of evidence. (Vol 31) 1944 Nag 285 (285) : 
ILB (1944) Nag 732* (Vol 9) 1922 Nag 172 (174) : 23 
Cri L Jour 391* (Vol 32) 1945 Oudh 12 (15) : 46 Cri 
L Jour 680* (Vol 33) 1946 Cal 302 (302, 303)* 
(Vol 21) 1934 All 846 (847)- : 36 Cri L Jour 490* 
(Vol 29) 1942 Oudh 356 (357) : 43 Cri L Jour 398 © 
(Vol 4) 1917 Cal 100 (101) : 18 Cri L Jour 301 (DB) © 
(’68) 1868 Pun Be No. 14 Cr, p. 35 (36) (DB)* (’96) 19' 
Mad 238 (239) (DB)* (’77) 2 Cal 405 (410) (DB). 

[See (Vol 26) 1939 Lah 108 (110) : I L B (1938) Lah 
611 : 40 Cri L Jour 519J 

[7] Court of revision will not question a finding as to 
the credibility of witnesses. (Vol 33) 1946 All 7 (7) * 
(Vol'33) 1946 Oudh 108 (110) : 47 Cri L Jour 306© 
(Vol 29) 1942 Pat 188 (185) : 20 Pat 898 : 43 Gri L 
Jour 570 (DB)* (Vol 19) 1932 AU 185 (186) : 33 Cri L 
Jour 943 * (1900) 1900 Pun Be No. 10 Cr, p. 23 (24) © 
(Vol 20) 1933 Nag 384 (387) : 30 Nag L B 66 : 35 Gri 
L Jour 577* (’72) 18 Suth W B Cr 3 (4) (DB). 

[8] Court of revision will not substitute, where two 
views are possible, its own view of evidence for that of 
lower Court. (Vol 27) 1940 Sind 175 (176) : ILE (1940) 
Kar 494 : 41 Cri L Jou* 937 (DB)* (’09) 10 CriL Jour 
160 (163) (DB) (Bom)* (’74) 24 Suth W B Cr 60 (61) 
(DB)* (’73) 20 Suth W B Cr 61 (62) (DB)* (’85) 8 Mad 
336 (340) (DB) * (Vol 3) 1916 Mad 931 (932, 933) : 39 
Mad 505 : 16 Cri L Jour 600* (Vol 18) 1931 Lah 98 
(99) : 32 Cri L Jour 1129* (’08) 7 Cri LJour 353 (857): 
1908 Pun Be No. 8Cr(BB)*(Voll5) 1928 Pat 88 (88): 28 
Cri L Jour 901*(’81) 1881 Bat 177 (178)*(Vol 22) 1985 
Bang 192 (193) : 36 Cri L Jour 1044* (Vol 15) 1928 
Pat 13 (15) : 28 Cri L Jour 834. 

[See (’37) 38 Cri L Jour 889 (890) (Oudh)* (Vol 17) 
1980 Lah 543 (544) : 32 Cri L Jour 302.] 

[9] Lower Court not properly appreciating evidence 
—No ground for interference in revision. (’78) 2 Mad 
38 (41) (DB)* (’95) 19 Bom 714 (716) (DB)* (Vol 14] 
4927 All 727 (738) : 28 CriL JoUr 946* (Vol 28) 1941 
Cal 185 (192) : ILB (1941) 1 Cal 67 : 42 Cri L. Joui 
490* (Vol 18) 1926 Nag US (116) ;26 Cri L Jour 1348 
23 Nag L E 99* (VoU4) 1927 Mad 484 (430) ; 28 Cr 
L Jour 207* (’02) 4 Bom L R086(68(S)(DB). : 
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[See {Vol 1) 1914 Mild 241 (243) : 15 Cri L Jour 285 
(DB).] 

[HP Court of revision will not Interfere on question 
of uioiivc; (Vol 14) 1927 Mad 613 (614) : 28 Cri L -four 
383. 

[1 1J There must be some substantial error of law to 
justify High Court to exercise its exceptional powers of 
revision. (Vol 14) 1927 Mad 434 (435) : 28 Cri L Jour 
207 * (’04) 1 Cri L Jour 390 (396) : 28 Bom 533 (DB) 
* (Vol 82) 1945 Oudh 12 (15) : 46 Cri L Jour 680* 
(Vol 14) 1927 Mad 1011 (1012) : 53 Mad 86 : 28 Cri L 
.lour 1005* (Vol 3) 1916 Lab 425 (426) : 17 Cri L Jour 
273. 

[12 j The power of High Court is not limited to 
questions of law alone. (’13) 14 Cri L Jour 329 (534) 
(SB) (Mad)* (’>.15) 23 Cal 996 (1001) (DB). 


have been convicted on the evidence. (Vol 4) 1917 Pat 
662 (671) : IS Cri L Jour 915. 

[See (Vol 23) 1936 Sind 243 (244) : 38 Cri L -Tour 
117 : 30 Sind L R 368.] 

[16] High Court will interfere in the following eases 
with findings of facts of the lower Courts : — 

(a) Where the finding has been arrived at contrary 
to well-established principles of law. (Vol 33) 1946 All 
227 (231) * (Vol 28) 1941 Rang 324 (329) : 1941 
Rang L R 566 : 43 Cri L Jour 373 (DB)*(Vol 24) 1937 
Mad 968 (969) : 39 Cri L Jour 144*(Vol 12) 1925 Pat 
131 (136) : 26 Cri L Jour 738 * (Vol 16) 1929 Pat 429 
(431) : 30 Cri L .Tour 546 * (Vol 15) 1928 All 1 (1) : 29 
Cri L Jour 92 (DB) * (’04) 1 Cri L Jour 305 (320) : 28 
Bom 479*(’04) 1 Cri I: Jour 1111 (1112) (DB) (Bora)* 
(Vol 6) 1939 Lah 284 (285): 20 Cri L Jour 25S*(Vol 12) 
1925 Lah 42 (43) : 26 CriL Jour 393*(’S2) 10 Cal L Rep 
521 (522). 


[13] High Court has jurisdiction to entertain a revi- 
sion on question of fact. (’40)25 Pat 571 (579). (Different 
or additional finding of fact may be made in revision.)* 
l Vol 28) 1941 Oudh 7 (10) : 41 Cri Tj .! our 891 (1)B) * (’37) 
1937 Mad W N 51 (52)*:(Vol 31) 1924 Lah 585(586) : 

25 Cri L Jour 435* (’12) 13 Cri L Jour S97 (903) (SB) 
(('ah* (Vol 14) 1027 Bom 177 (183) : 28 Cri L .Tour 
373 : 51 Bom 330 (DB)* (Vol 11) 1924 All 299 (300) : 

40 All 64 : 25 Cri L Jour 377* (Vol 10) 1929 Lah 797 
(800) : 10 Lah 241 : 30 Cri L Jour 815 (DB). (Over- 
ruled in (Vol 32) 1945 Lah 130 : I L R (1944) Lah 
391 : 40 Cri L Jour 500 (SB) on another point.)* 
(Vol 14) 1927 All 047 (649) : 28 Cri L Jour 967* (’90) 
14 Bom 331 (330, 341) (DB) * (Vol 11) 1924 Pat 758 
(759, 760) : 20 Cri L Jour 113* (Vol 13) 1926 Oudh 
557 (559) : 27 Cri Jour 1193* (’04) 1 Cri L Jour 390 
(396, 411) : 28 Bom 533 (DIJ)* (’95) 22 Cal 998 (1001) 
(DB), 

[But see (Vol 10) 1929 All 587 (588) : 30 Cri I. .Tour 
756.] 

[14] In special and exceptional circumstances High 
Cuurt is entitled to go into questions of fact and do 
justice. (Vol 33) 1946 Mad 223 (224). (Lower Court 
overlooking important aspect of the ease and not giving 
ttrot>er consideration to statements of acouae&.j^Yol 82) 

1945 Sind MS (207) : X L R (1945) Kar 129 (DB) * 
(Vol 30) 1943 Oudh 444 (446, 447) : 19 Luck 399 : 45 
Cri Tj Jour 386 * (Vol 29) 1942 Oudh 473 (475) : 18 
Luck 40R : 43 Cri L Jour 830 * (Vol 29) 1942 Pat 489 
(190) : 44 Cri L Jour 95 * (Vol 28) 1941 All 87 (89) : 

1 L R (1940) All 761 : 42 Cri L Jour 352 * (Vol 33) 

1946 All 416 (420) * (Vol 28) 1941 Bang 324 (329) : 
19 U Rang Ij R 566 : 43 Cri L Jour 373 (DB) * (’37) 
1937 Mad W N 51 (52)*(Vol 24) 1937 Mad 968 (969) : 
39 Cri L Jour 144 * (Vol 21) 1937 Sind 293 (294) : 39 
Cri I, Jour 123 : 32 Hind L B 87 (DB) * (Vol 23) 1936 
Pat 626 (627) : 38 Cri L Jour 2 * (Vol 20) 1933 Bom 
482 (482) : 58 Bom 40 : 35 Cri L Jour 317 (DB)*( 06) 

3 Cri Ij Jour 153 (157) : 33 Cal 295 (DB) * (’07) 5 
Cri L Jour 344 (347, 348) (DB) (Cal)*(’07) 6 Cri L Jour 
70 (72, 73) (DB) (Bom) * (Vol 18) 1931 Lah 153 (156) : 
32 Cri L Jour 708 * (Vol 5) 1918 Nag 152 (154) : 19 
Cri L Jour CG6. 

[See (Vol 7) 1920 All 66 (66) : 21 Cri L.Tour 362 * 
(Vol 71 1920 All 66 (66) : 21 Cri L Jour 362 * (Vol 28) 
1941 Oudh 7 (10) : 41 CriL Jour 891 (DB). (Power 
should be sparingly exercised.) * t«\h{o 

48 All 656 : 24 Cri L Jour 817 (DB). (Do.) * (V°} S J- 91 ® 
Cal 208 (209): 18 Cri L Jour 437 (SB). (Do.) * (Vol 10) 
1923 Oudh 8 (9) : 25 Cri L Jour 278. (Do).] 

[15] Occasion arising for going into facta of the Chse 
! —Hi gh Court will not interfere unless consoienoe of the 
( Court is aroosed to such am extent as to compel the 
J, Court to expressly say that the Applicant ought not to 


(b) Where there is no evidence to support the finding 
or where the finding arrived at is perverse or such as 
no reasonable man eould have arrived at, on the evi- 
dence produced. (Vol 32) 1945 Mad 111 (113) (DB) * 
(Vol 31) 1944 All 257 (259) : I L R (1944) All 758 : 46 
Cri L Jour 122 (FB) * (Vol 29) 1942 Oudh 473(475) : 18 
Luck 408 : 43 Cri L Jour 830*(Vol 27) 1940 Mad 465 
(466) : 41 Cri L Jour 7G9 : ILR (1940) Mad 762 (FB)* 
(Vol 28) 1941 Oudh 7 (10) : 41 Cri L .Tour 891 (DB) * 
(Vol 25) 193S Pat 105 (106) : 39 Cri L Jour 379 * 
(Vol 25) 193S Rang 103 (104) : 39 Cri L Jour 492 * 
(Vol 24) 1937 Sind 293 (294) : 39 CriL Jour 123 : 32 
Sind Ij R 37- (DB) * (Vol 23) 1936 All 364 (365) : 37 
Cri L Jour 675 * (Vol 23) 1936 Pat 499 (500) : 38 
Cri L Jour 77*(Vol 23) 1936 Pesh 72 (74) : 87 CriL Jour 
603*(Vo! 23) 1936 Sind 243 (245) : 38 Cri L Jour 117 : 
30 Sind L R 368 (DB)*(’35) 36 Cri L Jour 1215 (1215) 
(Rang)*(’84) 8 Bom 197 (199) (DB)*(’04) 1 Cri L Jour 
305 (310, 311) : 28 Bom 479 (DB) * (Vol 17) 1930 Cal 
645 (646) : 31 Cri L Jour 1225 * (T8) 14 Cri L Jour 
120 (122) (DB) (Cal)*(Vol 19) 1932 Lah 436 (438) : 13 
Lah 585 : 33 Cri L Jour 333 * (Vol 21) 1934 Lah 264 
(269) : 35 Cri L Jour 1447 (DB)*(Vol 22) 1935 Nag 90 
(104) : 36 Cri L Jour 744*(Vol 12) 1925 Nag 123 (124): 
25 Cri L Jour 1073 * (Vol 21) 1934 Rang 60 (61) : 85 
Cri L Jour 808. 

(c) Where there is something in the way m whioh 
the lower Court has looked at the law or the method by 
which it has dealt with the evidence which makes it so 
doubtful whether the finding is correct, that it would 
amount to a miscarriage of justice to allow it to stand. 
(’43) 1943 Pat W N 12 (13)*(Vol 7) 1920 All 85 (86 : 
21 Cri L Jour 552 * (Vol 21) 1934 All 735 (736, 737) : 
36 Cri L Jour 38*(’90) 14 Bom 115 (118)*(’91) 15 Bom 
351 (365) (DB) * (’95) 22 Cal 998 (1001, 1003) (DB) * 
(Vol 18) 1931 Cal 619 (621) : 58 Cal 1081 : 32 Cri L Jour 
1237 (DB)*('08) 7 Cri L Jour 267 (268, 269) : 31 Mad 
133*(Vol 7) 1920 Nag 71 (72, 74) : 21 Cri L Jour 1405 
(Vol 21) 1934 Oudh 424 (425) : 35 Cri L Jour 12785 
(Vol 21) 1934 Rang 42 (48) : 35 ^L Jour 849* Vol 20 
1933 Sind 359 (360) : 35 Cri L Jour 206 (DB)*(Vol 20 
1933 Sind 396 (396) : 28 Sind L R 22 : 36 On L Jon 
270 (DB)*(’35) 36 Cri L Jour 1216 (1215) (Rang). 

[See (Vol 16) 1929 Nag 87 (88) : 30 Cri L Jour 405f 
(Vol 27) 1940 Pat 97 (101) : 41 Cri L Jour 349.] 

[i See also (’96) 19 Mad 241 (242) (DB).] 

[17] In showing cause against a rule ior ennanci 
ment under sub-s. (6), the accused is entitled to sho 
cause also against bis conviction and may enter m 
questions, of faot for that purpose. Nolle) 1M8 Atoll 
(162 163) : 30 Cri L Jour 933 (FB)*(Vol 16) 1929 La 
584 (684) : 30 Cri L Jour 699. 

16. Interference on questions of law — [IJ 
Court will not, in revision, interfere in every me 
which an error of law has been committed. (Vol I 
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1932 Bom 637 (637) : 56 Bom 5-5-4 : :J4 Cn L -font 142 
(DB)*(Yol 15) 1928 Nag 172 (172) : 29 Cii L -Tour 486* 
(Vol 15) 1928 Nag 11.! (114) : 29 Cri L -Tour 86*(Vol 20) 

1933 Sind 37 (39) : 26 Sind L B 105 : 34 Cti Ij Jour 
305 (DB) * (Vol 18) 1931 Bang 161 (162, 163) : 32 
Cri L -Tota- 106S * (’08) 9 Cri Ij Tour 15 (21) : 4 
Low Bur Eul 315 (PB) * (’10) 11 Cri L -Tour 389 (390) 
(Lab )* (Vol 17) 1930 Sind 315 (316) : 24 Sind L R 446: 
32 Cri L Tour 521 (DB). 

[See also (Vol 23) 1936 All 322 (322) : 37 Cri L Tour 
694 : 58 All 920.] 

[2] The discretion to interfere in ease of question oE 
law should be exercised only to prevent substantial 
injustice or where there is involved a point of law 
which may govern other cases. (Vol 28) 1941 Sind 82 
(83) : I L R (1941) Ear 324 : 42 Cri L Tour 623 (DB)* 
(Vol 24) 1937 Sind 293 (294) : 39 Cri L Tour 123 : 32 
Sind L B 87 (DB) * (Vol 23) 1936 Lah 507 (507) : 37 
Cri L Tour 722* (Vol 19) 1932 Bom 637 (637): 56 Bom 
554 : 34 Cri L Jour 142 (DB)*(Vol 19) 1932 Oudh 113 
(114) : 33 Cri L Jour 811*(Vol 15) 1928 Nag 343 (344): 
30 Cri L Jour 220 * (Vol 15) 1928 Bang 284 (285) : 30 
Cri L Tour 736 * (Vol 13) 1926 Oudh 557 (559) : 27 
Cri L Jour 1193 * (’74) 11 Bom H C R 125 (127) * 
(Vol 3) 1916 Pat 152 (154) : 1 Pat L -Tour 264 : 18 
Cri L Tour 151 (DB) *(VoL 19) 1932 Lah 362 (363) : 13 
Lah 599 : 33 Cri L Jour 341 * (Vol 25) 193S Mad 976 
(977) : 40 Cri L Jour 312*(’13) 14 Cri L -Tour 295 (296) 
(DB) (Cal)*(Vol 13) 1926 Pat 499 (503) : 6 Pat 224 : 27 
Cri L Jour 1090 (DB). 

[See also (Vol 15) 1928 All 402 (402) ; 29 Cri L Jour 
663.] 

[3] An order which proceeds upon an error of law, 
but which is otherwise a proper order, ought not to be 
set aside. (Vol 26) 1939 All 166 (168) : 40 Cri L .four 
347 * (’36) 37 Cri L Jour 1081 (1082) (Cal) * (Vol 12) 
1925 Oudh 739 (740) : 26 Cri L Jour 1619 * (Vol 11) 
1924 Oudh 32 (32) : 25 Cri L Jour 336 * (Vol 8) 1921. 
Pat 331 (332) : 22 Cri L Jour 374*(’32) 1932 Mad W N 
1353 (1357). 

[See (Vol 17) 1930 Nag 61 (62) : 26 Nag L B 50 : 31 
Cri L Jour 284*(Vol2) 1915 Mad 11 (11): 15 Cri L. four 
256.] 

[4] Lower Court deliberately ignoring facts which 
would oust its jurisdiction and trying the accused for a 

lesser offence over which it has jurisdiction High 

Court will set aside the sentence in revision. (Vol 29) 
1942 Mad 31 (32) : 43 Cri L Jour 361 * (Vol 14) 1927 
Mad 307 (a07) : 28 Cri L Jour 164. 

[5] Action of Court in ignoring facts ousting its 
jurisdiction not deliberate— High Court may not inter- 
fere unless it is otherwise a fit oase for interference. 
(Vol 29) 1942 Mad 31 '(32) : 43 Cri L Jour 361 * 
(Vol 14) 1927 Mad 307 (307) : 28 Cri L Jour 164 * 
(Vol 13) 1926 Pat 393 (394) : 27 Cri L Jour 1017 * 
(Vol 13) 1926 Pat 36 (37) : 26 Cri L Jour 1559 (DB) * 
(’02) 4 Bom L R 267 (268) (DB) * (’89) 13 Bom 502 
(505) * (’83) 10 Cal 85 (86) (DB). 

17. Revision of discretionary orders [1] High 

Court will not in revision lightly interfere with the 
exsreise of deaeration of the inferior Courts. (Vol 32) 
1945 Ondh 20 (21) : 47 Cri L Jour 27 * (Vol 31) 1944 
SJnf ^ : \ *■* ® (1944) Ear 7 : 45 Cri L Jour 

813 (DB) * (Vol 31) 1944 Oudh 243 (244) : 45 Cri L 
Jour 730 * (Vol 30) 1943 Bom 82 (83) : I L B (1943) 

■ Bom 167 : 44 Cri L Jour 399 (DB)* (Vol 80) 1943 Mad 
89 (89): I LB (1948) Mad 456 : 44 Cri L Jour 304 * 
r X t 43 Na 0 g „ 236 ( vS 8) : I L E (1943) Nag 637 : 

C « L 84? ® 27 ) Nag 357 (360) : 

(V# 27) 1940 Pat 97 (101) ; 41 
% tVol 26) 1939 -Pat 183 (185) : 17 Sat 
Ort L Jour 516 (DB) * (Vol 26) 1939 Sind 


230 (281) : I L B (1939) Ear 751 : 10 Cri L Jour 823 
(DB) * (Vol 24) 1937 Mad 313 (314) : 38 Cri L Jour 
690* (Vol 14) 1927 Lah 353 (333, 354) : 28 Cri L Jour 
255 * (Vol 19) 1932 Bom 63 (64) : 56 Bom 61 : 33 
Cri L Jour 262 (DB) * (Vol 36) 1929 Cal 593 (595) • 
57 Cal 44 : 30 Cri L Jour 1107 (DB) * (Vol 11) 1924 
Cal 529 (529) : 24 Cri L Jour 233 (DB)* (Vol 14) 1927 
All 3S (39) : 49 All 230 : 27 Cri L Jour 1130 * (Vol 20) 
1933 Lah 409 (410) : 14 Lah 615 : 34 Cri L Jour 342* 
(Vol 17) 1930_Rang 156(158) : 8 Bang 1 : 31 Cri L Jour 
824 * (Vol 20) 1933 Rang 89 (90) : 34 Cri L Jour 832* 
(Vol 2) 1915 All 86 (87) : 16 Cri L Jour 139. 

[2] High Court can interfere where discretion has 
not been exercised reasonably. (Vol 26) 1939 Cal 220 
(223, 224, 226) : I L B (1939) 1 Cal 407 : 40 Cri L Jour 
349 (SB) * (Vol 26) 1939 Pat 206 (207) : 40 Cri L Jour 
538’* (Vol 25) 1938 Nag 334 (335): 39 Cri L Jour 458: 

I LB (1939) Nag 393 * (Vol 23) 1936 Nag 181 (182) : 
ILB (1936) Nag 87 : 37 Cri L Jour 1006 * (Vol 23) 
1936 Sind 47 (48) : 39 Cri L .Tour 716 (DB) * (Vol 1) 
1914 All 4S7 (489) : 15 Cri L Jour 727 * (Vol 2) 1915 
Mad 821 (824) : 16 Cri L Jour 20 (DB) * (Vol 14) 
1927 All 149 (150) : 28 Cri L .Tour 94 * (Vol 11) 1924 
Cal 114 (114, 115) : 25 Cri L Jour 189 (DB) * (Vol 12) 
1925 Sind 190 (192) : 19 Sind L B 353 : 25 Cri L Jour 
1368 (DB)* (Vol 16) 1929 Pat 512 (512): 31 Cri L Jour 
607. 

[3] Discretion by lower Court not exercised at all — 

High Court can interfere. (Vol 27) 1940 Pat 32 (33) : 
41 Cri L Jour 234 * (Vol 27) 1940 Sind 233 (234) : 
ILB (1941) Ear 32 : 42 Cri L Jour 182 (DB) * 

(Vol 26) 1939 Pat 200 (207): 40 Cri L Tour 538 * 

(Vol 19) 1932 Mad 495 (496) : 33 Cri L Jour 783 * 

(Vol 10) 1923 Nag 200 (261) : 24 Cri L Jour 361 * 

(’75) 24 Suth W R Or 64 (65) (DB). 

[But see (1865) 2 Suth TV R Cr 44 (44).] 

[4] Sentence to be passed in any particular case is 
generally in the discretion of the Court which tries the 
case and will not ordinarily be interfered with unless 
it is so severe or so lenient that it amounts to an im- 
proper exercise of discretion. (Vol 33) 1946 Sind 62 
(63) : I L B (1945) Ear 409 * (Vol 32) 1945 All 207 
(213) : I L R (1945) All 450 : 47 Cri L Jour 132 (DB) * 
(Vol 31) 1944 Mad 302 (307): 46 Cri L Jour 667 (DB)* 
(Vol 29) 1942 Mad 603 (604) : 43 Cri L Jour 859 * 
(Vol 29) 1942 Bang 49 (50, 51) : 1941 Bang L B 595 : 
43 Cri L Jour 525 (DB) * (Vol 28) 1941 All 309 (309) : 
ILB (1941) All 465 : 42 Cri L Jour 779 (DB) * 
(Vol 25) 1938 Rang 331 (383) : 40 Cri L Jour 49 (DB)* 
(Vol 24) 1937 Lah 195 (196) : 38 Cri L Jour 428 * 
(Vol 24) 1937 Pat 275 (276) : 38 Cri L Jour 572 
(DB) * (Vol 23) 1936 Sind 233 (235) : 38 Cri L Jour 
114 (DB) * (Vol 22) 1985 Lah 337 (337, 338) : 16 Lah 
1131 : 36 Cri L Jour 1001 (DB) * (’07) 5 Cri L Jour 
36 (38) : 30 Mad 103 (PB) * (Vol 8) 1921 Bom 458 
(456) : 22 Cri L Jour 324 (DB) * (’73) 20 Suth W R 
Cr 22 (23) (DB) * (’73) 20 Suth W R Cr 15 (16) (DB)* 
(’33) 34 Cri L Jour 271 (273) (Nag) * (Vol 20) 1933 
Oudh 430 (431) : 35 Cti L Jour 128* (Vol 21) 1934 Nag 
117 (117) : 35 Cri L Jour 760 * (Vol 21) 1934 Pat 214 
(215) : 35 Cri L Jour 1327 : 13 Pat 63. 

[See also (Vol 30) 1943 Bom 304 (305): 44 CriL Jour 
786 (DB).] 

18. Revision of appellate orders. — [1] Revision 
against appellate order — High Court will, as a general 
rule, take as the facts of the case the findings of the 
lower appellate Court and not of the first Court. (Vol 4) 
1917 All 394 (394) : 18 Ori L Jour 435 * (’13) 14 Cri 
L Jour 590 (591) (DB) (Cal) * (Vol 12) 1925 Oudh 18Q 
(181) .: 26 Cri L Jour 959. 

[See (Vol 14) 1927 Sind 39 (41) : 21 Bind L R 107 : 
27 Cri L Jour 1233 * (Vol 9) 1922 All 122 (122) i 28 
Cri LJofw 241 : ; (Buie & not absolute; one,)] ' 
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[2] h->wT appellate Court not going into questions 
lea It wi*h ui the trial bv the first Court with thorough* 
less— High Court will investigate the original trial and 
re wh.-tbov the nature of the procedure and the decision 
drived at were suoli as to have no doubt that the 
ceased had a fair trial and that the decision was given 
(•cording to law, (Vol 6) 1939 All 1C7 (168) : 20 Cri 
i dour 370. 

[Sec ftjso (Vol *26) 1939 Pat 28 (39): 39 Cri L dour 968. 

[3] High Court may in revision set aside an order 
uinmarily dismissing an appeal, where on facts it finds 
hat the appeal ought not io have been so dismissed. 
36) 37 Cri L Jour 904 (905) (1)0) (Cal). 

f4] Appellate Court wrongly dismissing, appeal as 
arr^d *»v Ih-iitsithin — High Court, cannot in revision 
on'.ui'T j.ppeul on merits - it e;ui only remand appeal 
:> appulhue Court for disposal on merits. (Vol 30) 3 943 
iind 39 (431 : -11 Cri L Jour 293 (UB> 

[5 j Appellate Conri simply confirmed conviction and 
cntenco pas ed hy {rial Court without writing any 
udgment and there svas nothing on the record to show 
hut the appeal was properly heard or disposed ot‘ — 
ligh Court in rt'vjHon remanded appeal for re hearing 
ind fresh dCpo.-al. (Vol 30} 1943 Mad 0(5 (66, 07) : 44 
In ,Tj dour 287, 

[OJ Appellate Court banng its, decision on presump- 
.inn out lor S, G r Penpal Public (laming Act, but not 
irisiup in eircuni.dances of case and not on independent, 
‘valence on record — Case. ou**ht to ho remanded for 
‘art her hearing in uecordniuv with law. (Vol 28) 3941 
Dal U3 Ulfj) : ILK (1941)1 (LI 5s : UUri L dour 643. 

19. Revision o£ orders in proceedings under 
Dhapier VIII. - - [1| Orders in proceedings under 
Chapter Vil! — . (Question whether it is necessary in the 
interest/ of keeping thu peace to take security from a 
person i> estfont billy a que/tinn which concerns the 
Maglamie and the local police * — High Court will in- 
terfere only on very strong and clear grounds which go 
to hnv that there has been in the particular ease, a 
mi* umage of justice. (Vol 30) 1943 All 23 (24) : I L 11 
(1912) AU 945: 4 % Cri h dour 187 * (Vol 30) 1943 Mad 
369 (170) : 44 Cri b dour 321 * (Vol 27) 1940 Hind 175 
(170) : 1 t ll (1940) Kar 494 : 41 Cri L Jour 937 (DB) 
* (Voi 26) 1939 Hina 167 (168) : 40 Cri L Jour 703 : 

I L H am) Kav 662 (DM) * (Vol 24) 1937 Nag 70 (71, 
72): 158 (hi h dour 447; 1 LH (1930) Nag 200 * (Vol 121) 
l&M C:U 4v> (48D : 0i Cal 5hS ; 35 Cri L Jour 952 
(Dll) * tVol 10) 1023 Ki.g 53 (51) ; 23 Cri L Jour 741. 

20. CasvH in which thu High Court will refuse 
to exercise its discretion m favour of interference. 
— ft] The High Court will gonerfiily refuse to interfere 
in the ii blowing rau's: 

[a{ Unexplained delay inapplv'ngm revision. (Vol 32) 
1045 All 207 (213); T L it (1945) AU 450: 47 Cri h Jour 
132 (DM) * (Voi 281 1941 Kit 362 (368) *(’05)2 Cri 
J, Jour 134 (151): 27 M\ 4 KG * ('97-01) 1 Upp Bur ttul 
103 (103) * (V<d Hi 1927 Cul 61 (62) : 28 Cri L Jour 
50 (DM). 

(*SV (\7<l 2U| 1035 Cal 617 (6501 ; 35 Cri h Jour 
29 (DU).] 

[b ! Another muvdv open in party — He not pursu- 
ing it* (Vol 20 1937 Ub 132 (ITi) : 17 Uh 804 : 38 
CriL Jour 432 *tVui&)| 1936 Lab 1015(1010) : 3d 
Cri h Jtmr 125 * (W 2b? 1930 Hind 156 (357) : 37 Cri 
b Jour 1082 : 23 Hind L K HI (DM) * (Vol 15) 1928 
Mad U74 (1175): GO Cri L JuurldJ (DB) *(Voll9) 1932 
Mad 720 tfttt) : M> Mud m : 33 Cri L Jour 826 * 
(Vol 7} 1920 Nag 198 (Ul»j : 21 Cri h Jour 803 * (’02) 
29 Cat (884? (DM) * i\V. 13) 1026 hit 176 (178): 3 
[ tu 25 : 27 Cri U Jour 235 (DM) * (Vol 1G) 1929 Pat 
$*0(641) : 30 Cri h Jwr 705 * (Voi 21) 1934 Sind 78 
fiat * jus r*i K .Tm*> WiM fimi * fUM 30 All 331 (333) 


(DB) * (Vol 8) 1921 All 30 (31) : 43 All 49'7 : 22 Cri 
h Jour 715 (DB) * (’09) 10 Cri L Jour 190 (191) : 36 
Cal 643 (DB). 

[c] Where the case is petty or trilling, (Vol 25) 193S 
Sind 70 (70): 39 Cri L Jour 474: 32 Sind h R 684 (DB) 

* (Vol 16) 1929 Oudh 240 (240) : 30 Cri L Jour 799 

* (’72) 17 Suth W R Cr 37 (37) (DB). 

[d] Only ground of interference being discovery, 
subsequent to the decision, of new evidence. (Vol 12) 
1925 Oudh 673 (673) : 26 Cri L dour 127S * (’74) 21 
Suth W R Cr 47 (48) (DB) * (’86) 2 Weir 574 (574,575). 

(e) Where the order passed has, at the time of revision 

already expired or spent its force. (Vol 30) 1943 Mad 
566 (5G7):44 Cri L dour 794 * (Vol 30) 1943 Oudh 451 
(452) ; 45 Cri h Jour 75* (Vol 29) 1942 Mad 532 (533) : 
43 Cri Jj dour 755 * (Vol 29) 1942 Pat 331 (332) : 43 

Cri Xj Jour 637 * (Vol 27) 1940 Pat 471 (472) : 41 

Cri h dour 451 * (Vol 11) 1924 Mad 896 (896) : 25 

Cri L Jour 1304 * (Vol 3) 1910 Mad 626 (626) : 16 

Cri L Jour 272 (DB)*(Vol 4) 1917 Upp Bur 5 (5):8 TJpp 
Bur ttul 17; 18 Cri L Jour 967 * (Voi 22) 1935 Pat 461 
(463) : 36 Cri L dour 1268. (High Court will interfere 
Cor special reasons.) * (Vol 16) 1929 Pat 46 (48) : 7 Pat 
269 : 30 Cri b Jour 302. (Do.) * (Vol 9) 1922 Mad 76 
(77, 7S):23 Cri L dour 404. (Do.) 

(f) Whore the accused has undergone his term of im- 
prisonment, High Court will not generally interfere 
with the conviction. (’88) 1888 Bab 409 (409) * (’98) 22 
Mom 760 (761) (DB)*(*74) 24 Suth W JR Cr 71 (72) (DB) 
*(’81) 7 AU 135 (130). (In proper cases High Court can 
hut*rferc.) * (Vol 8) 1916 All 236 (236) : 38 All 395 : 
17 Uri L dour 513. (Do.) 

\8ee (Vol 13) 1926 Bom 256 (256): 27 Cri L Jour 557 
(DB)J 

21. Onus. — [1] High Court will not interfere in 
revision unless the person invoking its interference satis- 
fies the Court that the order is open to interference on 
legal grounds. (Voi 1) 1914 All 530 (531) : 36 All 485 ; 
15 Cri L Jour 519 * (Vol 10) 1923 Pat 238 (239) : 24 
Cri h Jour 495 (DB) * (Vol 13) 1926 Nag 348 (34S):27 
Cri L dour 475. (Accused must allege hardship on 
account of illegality of procedure which he makes a 
ground for revision.) * (’34) 35 Cri D Jour 416 (416) 
(Oudh) * (’09) 10 Cri L Jour 160 (163) (DB) (Bom). 

22. High Court has all the powers of a Court of 
appeal. — [1] High Court has power to interfere with 
orders in respect of which no appeal would lie under the 
Code; what the law says is that the High Court may 
exercise the same powers in revision in any proceeding 
whatever, as it could have exercised in hearing an appeal. 
(Vol 30) 1943 Pat 313 (314) : 44 Cri L dour 801 * (’02) 
27 Bom 84 (88) (DB)*(’10) 12 Cri h Jour 50 (54):1910 
Pun Be No. 33 Cr (DB). 

[2] The power to order a further inquiry is a power 
which is exercisable by a Court of appeal and can, there- 
fore, be exercised by the High Court in revision in any 
proceeding and therefore in revision of an order of dis- 
charge passed by a Presidency Magistrate. (*02) 27 Bom 
84 (88) (DB) « (’01) 28 Cal 652 (667,668) (NB) * (’09) 10 
Cri L Jour 385 (388) : 36 Cal 994 (DB) * (Vol 4) 1917 
Cal 261 (262) : 17 Cri L dour 428 (DB). 

[See also (’88) 15 Cal 608 (619) (FB)J 

[But see (’07) 5 Cri L Jour 83 (84) : 33 Cal 1282 
(DB) * (1900) 27 Cal 126 (129) (Dli)*(*07) 6 Cri h Jour 
400 (401) (DB) (Cal),] 

[3] In ft revision from an acquittal or a discharge 
High Court can reverse such acquittal or discharge, and 
direct ft further inquiry* (’ll) 12 Cri Ij Jour 497 (497) 
(Mad)*(T2) 13 Ori L dour 771 (771):6 Sind I» R 120 
(DB)*(’12) 13 Cri L dour 456 (457) (Dab). 

[4] Revision from acquittal or discharge High 
Court can direct retrial. (Vol 29) 1942 Lah 70 (71) : 
1LB (1942) Lah 125 : 43 Cri L Jour 453(PB)*(Vol 28) 
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Section 439— Note 22 {conta. I 
1941 Lah 214 (21-1) : 42 Cri L .Tour S60 : I L E (1941) 
Lah 423 (DB) * (Vol 24) 1037 AU 240 (243) : 3S Cri L 
Jour 521 (DB). (Overruled on another point in (Vol 31) 
3944 All 137 : I L R {1944; Ail 403 : 46 Cri L Jour 38 
(FB).)*(Yol 24) 1937 Pat 110 (112) : 38 Cri L Jour 470 
* (Vol 24) 1937 Pat 646 (647) : 39 Cri L Jour 78 * 
fVol 5) 1918 Cal 392 (393) : IS Cri L Jour 519 (DB) * 
(Vol 12) 1925 Oudh 321 (S22) : 28 Oudh Cas 384 : 27 
Cri L Jour 854 * (12) 13 Cri L Jour 759 (760) : 39 Cal 
931 (DE) * (’85) 8 Mad 336 (340) (DB) * (12) 13 Cri 
L Jour 771 (771) : 6 Sind L R 120 (DB) * (’93-1900) 
1S9 3-1900 Low Bur Rul 41 (41). 

[5] Revision from acquittal or discharge — High 
Court can direct a commitment to be made. (Vol 14) 
1927 Rang 74 (80) : 4 Rang 471 : 28 Cri L Jour 219 * 
(Vol 15) 1928 Mad 1267 (1268) : 52 Mad 156 : 30 Cri L 
-Tour 184 (FB) * (12) 13 Cri L Jour 771 (771) ; 6 Sind 
L R 120 (DB) * (’08) 8 Cri L Jour 263 (267) : 1908 
Pun Re No. 14 Cr * (Vol 19) 1932 Nag 85 (85) : 38 Cri 
L Jour 558 * (Vol 13) 1926 Oudh 194 (195) : 27 Cri L 
.Tour 417 * (’72) 19 Suth W R Cr 56 (56) (DB)*(’83) 6 
AU 40 (41, 42) (DB) * (’02) 27 Bom 84 (88, 90) (DB). 

[6] Revision from conviction — High Court cau 
reverse the finding and sentence, and acquit or dis- 
charge the accused. (Vol 28) 1941 Cal 90 (91) : 42 Cri L 
Jour 383 (DB) * (Vol 23) 1936 Nag 249 (250) : 38 Cri 
L Jour 936 : 1 L R (1937) Nag 178 * (Vol 11) 1924 Pat 
377 (379) : 24 Cri L Jour 478 * (Vol 17) 1930 Nag 255 
(259) : 31 Cri L Jour 705 * (Vol 17) 1930 Oudh 250 
(251) : 6 Luck 26 : 31 Cri L Jour 1015 * (Vol 21) 1934 
Lah 648 (648) : 36 Cri L Jour 468 (DB) * (’ll) 12 Cri 
L Jour 495 (495) (DB) (Mad) if (Vol 15) 1928 Pat 249 
(250) : 29 Cri L Jour 259 * (Vol 21) 1934 Lah 415 
(415) ; 35 Cri L Jour 1447 * (Vol 19) 1932 Lah 436 
(438) : 33 Cri L Jour 333 : 13 Lah 535 * (’06) 3 Cri L 
.Tour 385 (388) (DB) (Cal)*(Yol 14) 1927 Ail 238 (238) : 
28 Cri L Jour 166. 


L Jour 595 (595) (Lah) if (Vol 1) 1914 Mad 61 (61) : 15 
Cri L Jour 440 * (Vol 19) 1932 Pat 241 (242) : 11 Pat 
392 : 33 Cri L Jour 709 (D B). 

[10] Revision from conviction — High Court can reduce 
sentence or alter the nature of the seutenee. (Vol 32) 
1945 All 98 (100) : I L R (1945) All 131 : 46 Cri L 
Jour 539 if (Vol 32) 1945 Mad 145 (146)* (Vol 28) 1941 
Pat 492 (495) : 42 Cri L -Tour 579 * (Vol 25) 1938 Lah 
366 (367, 3G8) : 39 Cri L Jour 65S * (Vol 19) 1932 
Lah 10 (11) : 33 Cri L Jour 114 * (’66) 6 Suth W R 
Cr 7 (9) (PB)*lVol 12) 1925 All 591 (592):26 Cri L Jour 
1232 * (’69) 4 Mad H C R App xxxvi (xxxvi)* (Vol 18) 

1931 Pat 342 (343) : 32 Cri L Jour 1166 * (Vol 19) 

1932 Sind 159 (160) ; 34 Cri L -Tour 24 (DB) * (Vol 14) 
1927 Oudh 296 (297) : 2 Luek 503 : 28 Cri L Jour 673 

* (’84) 6 All 622 (622) (FB). 

[11] Revision from order other than of acquittal or 
conviction — High Court can alter or reverse such order. 
(Vol 32) 1945 All 226 (226, 227) : I L R (1945) All 
282 : 47 Cri L Jour 89 * (Vol 30) 1943 Nag 23G (238) : 
I L R (1943) Nag 637 : 44 Cri L Jour 643 * (Vol 29) 
1942 Lah 214 (215) : 43 Cri L Jour 791 * (’39) 40 Cri 
L Jour 32 (33) (Mad) * (Vol 24) 1937 Sind 116 (118) : 
31 Sind L R 77 : 38 Cri L Jour 873 (DB) * (Vol 23) 
1936 Sind 186 (189) : 38 Cri L Jour 168 : 30 Sind L R 
322 (DB) * (Vol 19) 1932 Lah 433 (434) : 33 Cri L Jour 
335 * (Vol 12) 1925 Oudh 233 (233) : 25 Cri L Jour 
1375 * (Vol 8) 1921 Pat 463 (465) : 24 Cri L Jour 486 
*(Yol 6) 1919 Low Bur 146 (147, 148) : 9 Low Bur Rul 
208 : 19 Cri L Jour 801 * (Vol 14) 1927 Mad 139 (140) 
:27 Cri L Jour 1391 * (Vol 7) 1920 Bom 311 (312) : 44 
Bom 686 : 21 Cri L Jour 384 (DB) * (’03) 7 Cal W N 
327 (329) (DB) * (Vol 13) 1926 All 402 (403) : 27 Cri L 
lour 523 * (Vol 20) 1933 RaDg 89 (90) : 34 Cri L Jour 
832 * (’86) 2 Weir 575 (575) (PB) * (Vol 15) 1928 
Oudh 104 (105, 106) : 3 Luck 287 : 29 Cri L Jour' 102 

* (Vol 7) 1920 Pat 112 (113) : 21 Cri L Jour 338. 

[12] High Court can in revision make any amend- 


[See (Vol 25) 1938 Mad 723 (723, 724) : 39 Cri L 
Jour 871.] 

[7] Revision from conviction— High Court can order 
a retrial. (Vol 32) 1945 All 98 (100) : I L R (1945) All 
131 : 46 Cri L -Tour 539 * (Vol 4) 1917 Lah 191 (192) : 

18 Cri L Jour 112 * (’85) 8 Mad 336 (340) (D B). 
(Overruled on another point in 14 Mad 334 (FB).)* 
(’23) 24 Cri L Jour 714 (715) (D B) (Cal) *(’67) 4 Bom 
H G R Cr 3 (3)*(Vol 20) 1933 Pat 91 (92) : 11 Pat 779: 

34 Cri L .Tour 215 (D B) *(Vol 17) 1930 Mad 443 (443, 
444) : 30 Cri L Jour 1160. 

[See (Vol 13) 1926 Cal 1173 (1174) : 27 Cri L Jour 
1188 *{Vol 25) 1938 Nag ,493 (495) : 40 Cri L Jour 73.] 

[8] Revision from conviction— High Court can order 
a commitment to be made. (’80) 1880 Pun Re No. 30 
Cr, p. 76 (77) (D B) * (’26) 27 Cri L Jour 871 (872) 
(DB) (Cal)*(’92) 16 Bom 580 (584, 586) (DB)*(’78) 1878 
Pun Re No. 18 Cr, p. 45 (45) (D B) * (Vol 7) 1920 Cal 
40 (41) : 21 Cri L Jour 10 (D B)*(’93) 15 All 205 (206) 
{D B). 

[9] Revision from conviotion — .High Court can 
alter the finding and sentence. (Vol 28) 1941 Oudh 476 
(478) : 42 Cri. L Jour 630 * (Vol 28) 1941 Pat 492 

'(495) : 42 Cri L Jour 579* (Vol 28) 1941 Cal 90 (91) : 
42 Ori L Jour 383 (D B) * . (’38) 1938 AU L Jour 769 
(772) * (Vol 23) 1936 Mad 788 (789) : 37 Cri L Jour 
lip (DB) * (Vol 22) 1935 Nag 177 (178) : 36 Cri L 
Tour 854 , * (’06) 4 Cri L Jom 490 (491) : 3 Low Bur 
Rul 238 )'*. (Vol 12) 1925 Sind 193 (193) : 18 Sind L R 
301.: 25 Ori L Jour 462 (D,B) * (Vol 18) 1931 Oudh 
274 (277) : 7 Luck 102 82 Cri £ Jour 905 (D B) * 

(£5)22 CaT 891 (409) (D B)*(Vol 18) 1931 AU 17 (18) 

P: AR jpO r p CriL Joar pi * (Vol 14) 1927 Lah ' 
^ 28 Ori L Jour 753. : 9 Lah 214 * (Vo) 7) . 

? W; prill'. Jout 6jt7''|* (US) 14[0ri • 


ment or any consequential or incidental order that may 
be just or proper. (Vol 29) 1942 Lah 214 (215) : 43 Cri L 
Jour 791 * (Vol 23) 1941 Lah 210 (211) : 42 Cri L 
Jour 651 * (Vol 28) 1941 Rang 135 (138) : 1941 Rang 
L R 65 : 42 Cri L Jour 690 (DB) * (Vol 28) 1941 Sind 
217 (220) : I L R (1941) I£ar 422 : 43 Cri L Jour 259 
(DB) * (Vol 24) 1937 Sind 116 (118) : 31 Sind L R 77 : 
38 Cri L Jour 873 (DB) * (Vol 9) 1922 Mad 54 (55) : 
23 Cri L Jour 71 * (Vol 2) 1915 Low Bur 34 (35) : 8 
Low Bur Rul 290 : 16 Cri L Jour 670 * (Vol 8) 1921 
Cal 149 (150) : 23 Cri L Jour 235 (DB) * (Vol 4) 1917 
Cal 285 (286) : 18 Cri L Jour 294 (DB) * (Vol 12) 1925 
Nag 297 (298) : 26 Cri L Jour 1378 : 21 Nag L R 191 
* (’10) 11 Cri L Jour 496 (497) : 13 Oudh Cas 161 * 
('69) 4 Mad H C R App xlvi (xlviii) * (’03) 25 All 315 
(316). 

[See (’33) 34 Cri L Jour 271 (273) (Nag).] 

[13] High Court in revision can direct lower Court 
under S. 428 to record additional evidence — But the 
Court must come to its own conclusions on such evidence 
and not merely accept the lower Court’s finding. (’01) 3 
Bom L R 677 (678) (DB) * (’85) 8 Mad 336 (340) (DB) 
*(’07)6 Cri L Jour 357 (358) (Cal) * (Vol 22) 1935 
Mad 325 (326) : 37 Cri L Jour 99 * (Vol 3) 1916 Mad 
775 (775, 778) : 16 Cri L Jour 767 (DB). 

23. Re-trial— When to be ordered, — [1] The 
power of the High Court to order re-trial in revision 
against acquittal is discretionary and will be ordered only 
in cases when there has been a misoarriage of justice. 
(Vol 29) 1942 Lah 70 (71):ILR.(1942) Lah 125:43 CriL 
Jour 453 (FB)*(Vol 19) 1932 AU 191 <192):33 Cri L Jour 
885:54 All 413. (Complainant not getting fair hearing at 
,/th® trial.) *(’72) 7 Mad H C R.App v (v) * (Vol 31) 
/; 1944 Nag 136 (137) : I L,:R (19,44);Nag; 176.: 45 Cri L 
Jour 766 * (Vol 28) 1841' All 368 (310) ;.£:£» (194*) 
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Section t39 -Note 23 {enntd.) 

AH 1<V> : i'2 Cri !. J«>ui:'T70 ffij!) * (Vol 2s) 1911 f,ab 
w*) : i: > 1* Jour na * {Vol 19) 1952 All 188 

'• 51 Cri L Jour IS : 5*1 All 420, (Trial being of 
wb'io importance.) * (Vol 85) 1938 Kang 193 (194) : 
19;>S Kan;' L It TJX : .49 Cri L Jour 6123. (Appellate 
Court mi Mireriing itself on a question of law.)*(Vol 88) 
HHi 1 .ali 214 (215) :ILjR (1941) Uh 283 : 48 Cri U 
hhv 600 (Dll). (Do ) 

12] W here the trial Court fails to appreciate the ques- 
tions of fact which it has to determine in order to ad- 
judication tbe plea of right of private defence, the High 
Court will order a re-trial in a revision a-ainst auouittul. 
(Vol 24) 1937 Pat 111) (11*2) : 38 Cri L .lour 170.* 
f3] A ro-trial f*an be ordered even where no appeal 
; pr**jfi-r ml against th»* acquittal bv the tfovornmonl. 
<A«’l 2*0 1 W l.:ih 21 1 (21b! : I l.’li (1041 1 Lab 423. : 

12 Cri h ban* th>n ,D]*q * I Vol 21» 1937 All 2H) (2131 : 

3S Cri l rb>ur \tnrm.*,i in (Vol 31) 1944 Ail 1 37 ; 

1 L K HUM) Ail JV, : 10 (Vi 1. dour 38 (KB) b.it 
Ovomilod on anothar pohu.l 

111 A iv-iria! will not bo ordered moreh because tin? 
I'tAiPiunal authority dirinjuvo* with the trial Court as 
to Hi-* offence- enn-Uifutrl by proved fads. (Vol 2U) 
1913 Lab 7<> 1 71) ; 1 I*. U ipJ42i Cab 125 : 43 Cri L 
Juu* 443 H’Bl * (Vol 23) !938 Posh 172 (173) ; 37 Cri 
L dimr 1039 (l >lb, 

i r >l Pmvouibm launched mri> with a view to humi- 
liate at*, u '-oil - Ih-lriai wDl riot bo ordered, (Vol 27} 
J940 AH ? 9 p21) : U Uri I,, dour 2*1. 

[6] Hum to smv.; ihmut, ; in the prevention ease 
vihanoo ot uou\ Eelam bring rrutoLe. -Uo-tnru will not be 
ordered. (Sol 11/ 1994 Cal 975 p37H) : 51 Cw\ 92 < : 20 
Cri 1 . 9 our 15 il riH. 

j?) ibrvot'ou b\ High Court; in revision against tic* 
quUUl to tbo ]i.>v«v appellate Court to ro-henr appeal on 
iho sumo wh u»v hiriri w^niUl amount to a direction to 
fam\cri an acquittal into a ermvietion; and, f hero/ore, 
High Court wnulu uni remand the ca^o for such a 
mirpo (Vol 91)1937 Nag 123(121): 5$ Cr. Tj. 3. 433. 

(V id ij VU7 Pop Bur 7 u) ; 3 Vpp Bur Uni 19 
: l > Cri L Jnui 97o,J 

iri High Cmut m rovirion against conviction will 
erd* r a retrial m b«rct them has been a confusion in the 
tri d Court ahmit the mlence committed and the accused 
has been prejudiced thereby. (Vol 25} 1938 Hind 70(70): 

M Cm P .hair 474 : 32 Sind U It 681 (DB). 

!'J A'Mi'td mimittji' 1 offence under misapprehension 
il.gh Court. \n miAm re/am4 conviction will order 
MnrltV. i\»i\ lull Vad 979 (683) ; 43 Cri L dour 58. 

j 19: 1'r.U‘si v uiMi'Cmu : of uucut-d not brought to 
nriieo oi Ma/. esv ■ and, j“m-.<»qu(*idly aucured not 
charged undo** A. 73, iVnd Covb> — High Court in 
mririfm n ; uu { enuvit*«b»n will order ivUUP <Vol 25) 
imV.iOudh 8»H 1701); il>(Vt I. dour *25. 

1*1] Aveuw'l rrivl ;mi emnirn'd of minor offence 
4 jt\un\ H«- <t**;(ht to Jihv" bo'-n Ctiuviof^il of ;»rtue offenre 
-riti/U Court In x <\ riou ueaiu.4 Cituvivllon will order 
>'4,4 rial. P7‘x9 7 M'ul H C H App v (v»). 

Iaawv / npoi'.Ato Coutl revur.Onr finding of fiwt 
WUhuut 4.i 4.i- i.U"’ exldowi** lb, visum iurninri con- 

vi-tbrn — Keir**.! '*i-a »h* ordered. (Vol 221 1935 Pat 491 
4494,435} : :3 Cri P 4 .► r 1319 (Dltb 

f 13 j tending jCb-,;t^ \ by inTgubu* U<*d ii^pi*(*lum — 
Iv'tfiftl will W e.'bori in tho rrvi bm again *t cnjuvic- 
t\i*K (Vo) 15 U17 \ v*. 91 2 pH 8 : H Cal 71) : 18 Cri 
f# 4uur 17 7 UH )|* 

(14) A iU'tr>^) vnri fn*;. b, :;rd«v*4 vrian* lim acvu.*ed 
; 1 hat almrisy *i vi-n* Mi Table part ot the hcu** 

t. «ce w whv/v ibt .-sruU'tji «: U lh) 

Y\m Uh 78? *;«57h'.lft Cri I. dour 145 ^ ‘Vol 4) 
1917 Bat 42*4 Ujfi) : I *? Cri P -Pur 7;;7> (SvftUmee 
' 'friihnyj 


[15] The prosecution should not be allowed an 
opjiortimifiy to fill in the gaps deliberately left by them 
by remanding the case for re-trial. (Vol 25) 1938 Tat 
39 (40) : 39 Cri L Join* 278. 

[See (Vol 32) 1925 Cal 603 (605) : 26 Cri L Jour 
849 (I)B).] 

[16] Conviction impeached in revision on ground of 
non-compliance with provisions of the Code— High Court 
will interfere and order a re-trial only where non-com- 
pliance has prejudiced accused. (Vol 25) 1938 Lab 832 
(832) : 40 Cri L Jour 186. 

U7'j Appellate Court not writing proper judgment ia 
accordance with S. 367 — High Ouart in revision is 
not hound to send the case back to appellate Court for 
re-hearing but may go into evidence and deal with tbe 
case itself. (Vol 2 3) 1936 Nag 160 (160, 161) : I L K 
(1937) Nag 38 : 39 Cri C A our 3l9. 

24. Power to interfere with interlocutory orders 
and in pending proceedings. •— [1] The enumera- 
tion of the powers of the High Court in revision, as 
those of a Court of appeal, is not exhaustive and the 
section only enacts that among the powers possessed by 
the High Court, are the powers of a Court of appeal, 
and not that the High Court shall exercise only those 
powers which are conferred on a Court of appeal. (Vol 
1*2) 1923 Mad 39 (40) : 47 Mad 722 : 25 Cri L Jour 
1009 * (’27) 1927 Mad W N 716 (718, 719) * (’03) 27 
Horn 84 (88) (DB). 

[See, also (*11) 12 Cri U .Tour 50 (54, 55) : 1910 Pun 
Bo No. 33 Or (I>J)}.] 

[2] High Court ha:; powers in revision to interfere 
with proceedings of lower Court at any stage. (Vol 8) 
1921 8md 137 (149) : 16 Sind L K 1 : 23 Cri L Jour 
303 (DB) « (Vol 22) 1935 Sind 81 (81) : 36 Cri L .Tour 
881 (J>B)*(’ll) 12 Cri L Tour 615 (616) (Mi)*(Vol 12) 
1925 Mad 315 (316) : 26 Cri L Jour 421 * 092) 1892 
All W N 102 (102, 103) # (Vol S) 1916 Mad 408 (409) 

: 39 Mad 561 : 16 Cri L Jour 477 * (’96) 20 Bom 543 
(545) (DB) # (Vol 15) 1928 Oudh 104 (105) : 3 Luck 
287 : 29 Cri h Tout* 102 * (Vol 11) 1924 Cal 1018 
(1022) : 25 Cri L Jour 1238 * (’13) 14 Cri L Tour 5 
(22) (DB) (Cal) * <’<M) 1 Cri L Tour 514 (517) : 1904 
Pun Be No. 8 Cr * (’13) H Cri L Jour 398 (399, 400) 
(DB) (Cal) * (’06) B Cri L Tour 23 (24) : 3 Low Bur 
Bui 109 * (’97) 19 All 291 (293). 

[See also (12) 13 Cri L Tour 443 (444) (All).] 

[But see (’85) 1885 Pun Be No. 45 Cr, p. 103 (103) 
(DB).] 

[3] Power to interfere at any stago should ho exer- 
cised sparingly and with circumspection as aggrieved 
party will have ultimately a right of appeal or revision. 
(Vol 29) 1942 Nag 38 (38) : I L B (1942) Nag 494 ; 43 
Cri L Tour 323 * (Vol 27) 1940 Nag 390 (393) : I L It 
(1942) Nag 333 : 42 Cri L Tour 208 * (Vol 22) 1935 
Sind 81 (31) ; 36 Cri L Jour 881 {DB)*(Vol 18) 1931 Mad 
419 (419) : 54 Mad 595 : 32 Cri L Toni* 895 « (Vol 18) 
1931 Mad 240 (240) ; 54 Mad 251 : 32 Cri h Tour 
779. 

[4] High Court will interfere with interlocutory 
orders as a general rule. (Vol 29) 1942 All 148 (149, 
150) : I L B (1942) Ail 344 : 43 Cri Ij Jour 490 (FB)* 
(Vol 27) 1940 Nag 390 (393):ILB (1942) Nag 333:42 Cri 
L Jour 208 * (Vol 7} 1920 All 8 (9) : 21 Cri L Jour 
370 * (Vol 20) 1933 Oudh 387 (387) : 0 Luck 61 : 35 
Cri L -four 148 tt (Vol 16) 1929 Oudh 513 (543) : 5 
l nude 297 : 31 Cri L Jour 479 * (Vol 13) 1926 Nag 
304 (30 i) : 22 Nag L B 34 i 27 Cri L Jour 707 # (Vol 
13) 192S Bom 184 {185, 186) : 52 Bom 151 : 29 Cri h 
Jour 317 (DB) * (Vol 17) 1930 Lab 881 (882) : 92 Cri 
I. Jom* 145 * (Vol 17) 1930 Lab S46 (346) : 32 Cri L 
Jour 82 (DB) * (Vol 18) 1931 Mad 419 (419) : 54 Mad 
305 : 32 Cri L Jom* 695 *(Yol 22) 1935 Mad 2o7 (268) 
; 58 Mad 430 : 36 Cri L Jour 781 (DB). 
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[Si>e (?d 2) 1915 Bom 9S (98) : 18 Cn L Jour 43* 
(D33^ n 

[5] J Pending proceedings — High Court Trill interfere 
in revision as a general rule, (Vol 27) 1940 Sind 65 (66): 
41 Cn L Jour 56S : ILR (1940) Kar 157 (DB) * (Vol 
25) 1938 Nag 288 (284) : 40 Cri L Jour 197 : I L B 
(1939) Nag 686 * (Vol 20) 1933 Pal 116 (117) : 34 Cri 
L Jour 1145 * (Vol 7) 1920 Nag 31 (31) : 21 Cri L 
Jour 343 * (Vol 15) 1928 Bom 184(185) : 52 Bom 151 : 
29 Cri L Jour 317 (DB) * (Vol 20) 1983 Bang 297 
(298) : 35 Cri L Jour 52 * (Vol 20) 1933 Sind 196 
(197) : 27 Sind Tj B 214 : 34 Cri L Jour 884 (DB) * 
(Vol 10) 1923 Lab 663 (6641 : 26 Cri L Jour 167 * (Vol 
18) 1931 Cal 521 (522) : 32 Cri L Jour 1042 (DB) * 
(Vol 5) 1918 Mad 164 (165) : 19 Cri L Jour 63 * (Vol 
14) 1927 Oudh 571 (572) : 28 Cri L Jour 814.. 

[See (Vol 12) 1925 Mad 315 (316) : 26 Cri L Jour 
421 *(Vol 22) 1935 Cal 731 (732) : 37 Cri L Jour 139 : 
62 Cal 469 (DB).] 

[6] As a general rule High Court will not quash 
charges framed in the trial Court. (Vol 29) 1942 Nag 38 
(3S, 39) : I L B (1942) Nag 494 : 43 Cri L Jour 323 : 

* (Vol 29) 1942 Bang 48 (48): 1941 Bang L B 599: 
43 Cri L Jour 492 (DB) * (’38) 1938-1 Mad L Jour 810 
(813) *(’37) 39 Pun L B 957 (957)*(Vol 22) 1935 Bang 
292 (293): 36 Cri L Jour 1293 * (Vol 4 ) 1917 Mad 657 
(658) : 17 Cri L Jour 394 * (Vol 19) 1932 Lah 349 
(349) : 34 Cri L Jour S2 * (Vol 20) 1933 All 211 (212): 
34 Cri L Jour 956. 

[7] Case of an exceptional nature — High Court will 
interfere in revision. (Vol 29) 1942 Bang 48 (48) : 1941 
Bang L E 599: 43 Cri L Jour 492 (D B) * (Vol 27) 1940 
Sind 65 (66) : 41 Cri L Jour 568 : I L B (1940) Kar 
157 (D B) * (’3S) 1938-1 Mad L Jour 810 (813) * (Vo! 
25) 1938 Nag 283 (284) : 40 Cri L Jour 197 : I LB 
(1939) Nag 686 * (Vol 17) 1930 Lah 881 (882) : 32 
Cri L Jour 145 * (Voi 10) 1923 Lah 278 (278) : 24 
Cri L Jour 118' * (Vol 14) 1927 Mad 975 (976) : 51 
Mad 84 : 28 Cri L Jour 979 * (Vol 20) 1933 Oudh 387 
(388) : 9 Luck 61 : 35 Cri L Jour 148 * (Vol 21) 1934 
Sind 183 (183) : 36 Cri L Jonr 33l (D B) * (Vol 21) 
1934 Nag 138 (139). 

[8] Bare statement of facts without any elaborate 
argument sufficient to convince High Court that the 
case is fit for its interference at interlocutory stage — 
Case is of exceptional nature. (Vol 29) 1942 Bang 48 
(48, 49): 1941 Bang L B 599: 43 Cri L Jour 492 *(’98) 

25 Cal 233 (235) (D B) * (Vol 17) 1930 Lah 881 (882) : 
32 Cri L Jour 145 * (Vol IS) 1931 Pat 140 (142): 10 Pat 
598 : 32 Cri L Jonr 782 * (Vol 12) 1925 Nag 345(346): 

26 Cri L Jour 1093 * (Vol 7) 1920 Nag 31 (31) : 21 Cri 
L Jour 343 * (Vol 20) 1933 Oudh 387 (388) : 9 Luck 
61 : 35 Cri L Jour 148. 

[9] In the admitted circumstances of the case, it 
would he a mock trial if the case is allowed to proceed 
— Case is of exceptional nature. (Vol 20) 1933 Oudh 
387 (388) : 9 Luok 61 : 35 Cri L Jour 148 * (Vol 12) 
1925 All 311 (312) : 26 CriL Jour 748. 

[10] High Court may quash proceedings where no 
offence appears to have been committed on the face of the 
proceedings. (Vol 80) 1943 Nag 327 (329) : I L B (1944) 
Nag 238 : 45 Ori L Jour 175 * (Vol 29) 1942 Lah 122 
(128) : 43 Cri L Jour 6?2 * (Vol 29) 1942 Nag 38 (39) : 

1 L B (1942) Nag 494 : 43 Cri L Jour 323 * (Vol 27) 
1940 Sind-65: (66) : 41 Cri L Jour 568 : I L K (1940) 
Ear 157 (DB)® (Vol 23) 1936 All 354 (356) : 37 Cri L 
Jour 713 * (Vol 15) 1928 Bom 184 (185, 186) : 52 Bom 
151: 29 Cri L Jour 817 * (Vol 21) 1934 Lah 434 (435): 
36 Cri L Jour 20 * (fol 20) 1933 Cal 647 (651): 35 

i :ML lout 291 (D B) * (Vol 12) 1926 Cal 100 (102) r , 
v :5?<)all88 : 230riL JOM545 (DB) * CVol 20) 1933 
46? (4,11); 6?0: 35 Cri, L Jour 230 4 (’35) 


1935 Mad V/ N 1342 (1343) * (Vol 20) 1933 Sind 19S 
(197) : 27 Sind L R 214 : 34 Cri L .Tour 884 (D BV 
£ (Vol 20) 1933 Rang 297 (298) : 35 Cri L Jour 52 fc 
(Vol 19) 1932 Pat 72 (78) : 33 Cri L Jour 349* 

[But see (Vol 4) 1917 Mad 657 (658): 17 Cri h Jour 
394.] 

[11] Where civil proceedings in respect of the same 
matter are pending case is of exceptional nature. 
(Vol 2) 1915 Cal 596 (596) : 16 Cri L Jour 309 (D E) 
* (’13) 14 Cri L Joar 12S (128) (Lah). 

[12] No proper sanction obtained for institution— 
High Court may quash proceedings. (Vol 9) 1922 Cal 
298 (300) : 50 Cal 135 : 24 Cri L Jour 111 (D B) ^ (Voi 
12) 1925 Lah 266 (267) : 5 Lah 550 : 26 Cri L Jour 
537 £ (Voi 9) 1922 Lah 183 (185) £ (’81) 6 Cal 584 
(585) (D B) * (Vol 13) 1926 All 30 (33) : 48 All 60 : 26 
Cri L Jour 1485 £ (Vol 4) 1917 Mad 657 (658) : IT 
Cri L Jonr 394. 

[18] Where grave injustice will be clone by the con- 
tinuation of the proceedings, High Court will quash 
proceedings. (Vol 27) 1940 Cal 579 (580): 42 Cri L Jour 
264 (D B) £ (’38) 40 Pun L R 776 (777). 

[See (’95) 22 Cal 131 (138) (D B)£ (Vol 27) 1940 Nag 
360 (861) : 41 Cri L Jour 753 £ (Vol 27) 1940 Sind 65 
(66) : 41 Cri L Jour 568 : I L R (1940) Kar 157 (DB).] 

[See also (Vol 12) 1925 Cal 100 (102) : 52 Cal 188 ; 
26 Cri L Jonr 545 (D B).] 

[14] No useful purpose served by continuance of the 
proceedings, High Court may quash them, (Vol 30) 
1943 Oudh 410 (411, 412) : 19 Luck 300: 44 Cri L Jour 
789 £ (Vol 5) 1918 All 106 (107) : 19 Cri L Jour 727 £ 
(Vol 4) 1917 All 371 (371) : 18 Cri L Jour 46 £ (10) 11 
Cri L Jour 525 (527) : 38 Cal 68 (D B). 

[15] Where the interests of justice require immediate 
interference. High Court may quash proceedings. (Vol 
27) 1940 Nag 390 (393) : 42 Cri L Jour 208 : 1 L R 
(1942) Nag 333 £ (Vol 12) 1925 Mad 39 (40) ; 47 Mad 
722 : 25 Cri L Jour 1009. 

[1G] Where on the face of the proceedings there ap- 
pears some infraction or evasion of the law calling for 
prompt redress — High Court may quash proceedings. 
(Vol 22) 1935 Sind 81 (81) : 36 Cri L Jour 881 (D B) £ 
(Vol 11) 1924 Mad 735 (735) : 25 Cri L Jour 556£ (’08) 
9 Cri L Jour 270 (270) : 1 Sind L R 30 £ (Vol 7) 1920 
Nag 31 (31) : 21 Cri L Jour 343 £ (’99) 26 Cai 786 
(791) (D B) £ (Vol 5) 1918 Nag 31 (32) : 20 Cri L Jour 
764 £ (’09) 9 Cri L Jour 151 (152) (Lah). 

[17] On the presentation of complaint, the com- 
plainant was immediately and without his being 
examined called upon to show cause why he should not 
be prosecuted under S. 182 of the Penal Code — Held 
that fact that the prosecution had not actually been 
ordered would not prevent the High Court from enterta- 
ining revision at the instance of the complainant. (Vol 
7) 1920 All 803 (304) : 22 Cri L Jour 81. 

[18] The fact that a person has been harassed already 
by two similar complaints, both of which have been dis- 
missed or he himself discharged, is ample grounds for 
quashing a third complaint made on the same facts* 
(Vol 29) 1942 Lah 122 (123) : 48 Cri L Jour 632. 

[19] Trial by jury — Case remanded for re- trial — 
Jury empanelled on second occasion including foreman 
of jury at former trial —Case cannot proceed by simply 
discharging this juror and, substituting in his place 
another person, but proceedings must be held before 
entirely new jury — Order refusing to empanel fresh jury 
set aside by High Court in revision. (Vol 28) 1941 Cal 
328 (329) : 42 Cri L Joux 674 (I) B). 

[20] Proceedings under S, 147— Magistrate dropping, 
proceedings bn untenable ground and ; passing, order 
wltfcl* could only be passed after hearing all the, 
evidence —Order set aside and Magistrate directed to pro- 
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t,vd in iimirrintmo with law. (Vol M) 1941 Pat 2S1 
(£S:i) : 42 C *ri R .lour 620. 

[21 ; Ca,v against accused registered under Ss, 147 
*md 323, IVnal Code — Investigating officer reporting 
T.hut tio i'sl-v under 8. 147 was made out and case under 

3*j3 wilt*, notwjognmtble — Magistrate ordering case to 
be registered accordingly— Succeeding Magistrate calling 
utr charge, sheet under ft. 147 acting merely on Govern- 
ment orders and without sufficient materials on record — 
proceedings quashed in revision. (Vol 28) J 941 Pat 395 
*398) : 42 Cri L dour 504. 

[22] Question as to which of two or more Courts 
should inquire into any offence arising during pendency 
of (rift) — It, must he decided by High Court. (Yol 29) 
DM 2 hong Sw ($h‘): 1941 Kang R it r»99: 43 Cri L -lour 

42911 • 

[23 j s’rvuii' tip ■ - - m.M for want o; juiRdiftian cannot 
he !i lei ally qua .iu-d - flb-b Court can direct further 
proceed m;-.- to ho flay oil, (Vol ill) 1925 Mad 526 (326): 
24 Cri 1 * dour 551 (R 1 6. 

[Bui sou i Vol 121 1925 R;sh 206 (207) : 26 Cri R 
Jour 337 : 5 Rah 55u,J 

25. Stay of proceedings. [1] High Court can, 
In a prnpm* m-i\ >t«v nroumlines in the lower Court. 
fVnl 28) JIM l Rang 1 U \ J 16) : 1941 Rung R 11 82 : 42 
(Vi R .Rur 5T:> * iVoi 19) 193*2 Mad 7*20 (721, 722) : 
56 Mad 149 : 33 Cri R .lour 820 £< (TO) 11 Cri L .Tout* 
525 (5271 : 58 Cal 6** »!> IS) £< (HO) 20 ftuth W K Cr 


23 (271 (D IS). 

SiY (V(d Kj 1P3J Ml vno 1209) : 55 All 111 : 52 Cri 
h .Jour 376 * (’37) 1937 Mud W N 21 tol-1 
[ But See f'thit 5 ftufh W li Mio* App 24 (21).] 

\*J\ Sohjeei-mattor of both criminal cilhc and of 
pending Mvil >uit being the panic — High Court will 
^tuv eriniinal ca o Un> not invariable one. (Vol 14) 
1027 Rub 17 (IK) : 27 Cri R dour 1114 *< (Vo) 7) 1920 
Pm 816 (Sl8i : 22 Cri f. dour IHl) * COG) 5 Cri R Jour 
Wl (201) (1) \'A (Oil, * (Vol 4) 1017 Pat 621 (622) : 18 
Ci C ,/uur 771 * J Vol 19) 1932 Sind 210 (211): 27 
Nnd R li 1 : :14 Cri h Jour 048 (3> VS) ® (Vol 3) 1910 
Mud 1 123 (1123) : 16 Cri U Jour 637 * (Voi 14) 1927 
Trfali 714 (745) : i>8 Cri L Join* 32C * {Vol 7) 1920 Row 
Pur 17 (4*) : 10 Row Bar ltd 103 : 21 Cri T* Jour 353 
* (H)7 i 0 Cri R Jour Ml (M2) : 30 Mad 2*26 (D B) * 
(Voi 30) 1913 Oudh IHi (186): 18 Ruck 419 : 44 Cri 
R 3* ir 169 *i« (TM) 18 limn 581 (584) 4* (Voi 36) 1929 
IV Jim <5tiR : 30 Cri R Jour 1101 * (Vol 1) 1914 Sind 
M (*u) : 8 Si iv*. R U 2ft : 15 Cri R Jour 661 (DB). 

| Hut set* ( 9*3 23 C'ul 610 (613) (D B).J 
i;v. Queaitiu in nvil and criminal proceedings 
different nlHcd Crimhud pruecedmgs need not 

lur it'iyed. (Vol M 1921 R:>h 3S6 (JKM) : 23 On R Jour 


700. 

|R Sub h.'uhutam .»i viv.I . uit will not he a 

rnuuui f or ulaying crimmai pivemiins'A unkss chum*, 
of fM-lion for civil -net fum-e uih^pumt to criminal 
■ rOcwlhe* , CUO U Cr R Jour 291 (292) (Cal) * (Vol 
7) 1920 T. \U I'M IHH? ; 21 Cri R Jour 399. 

f5; Ibocetiding , niuWr 8 1 76 ,,»f the Code started out 
cf n nisil vMH' und R’» a HtigfM'i diwiuion * - 

In the mt-uiivh’.h jareut Mvii rua* appeulvd against 
mb aji^nil peo.hm* — /;«u\\ That prcnoimHng of judg* 
nwiftt hi rrumud **a"t' diuua? ut* ?uyed jurmlmg dis* 
fv.;l 'li; 1997 Rub 669 (670) : M Cri 
R Jour 778, , 

nftv iV-4 ;; ; 19H3 H'ip- Cr. t,. J. 

iBut aca Jhtfqu R If Vc-, 426 (126, 428) (h B).j 
JC] High CMnr: pro.,-ct:dmg^ and fact com- 

t ; muniwit<,4 to lower Cnurt — • Rattur in -ipil© of order for 
f 'MS wwtr'Smj to >a/i nt&t** - S . 

, to be usstbouf pit* dhtgift. \Vot 12; 19*,c X at 


VKji W55) : 2d CR R h;iir Mr*. 


[7] Accused citing as witness person who can neither 
be served nor examined on commission — Trial cannot 
be stopped. (Vol 23) 1986 Pesh 101 (102) : 87 Cri I> 
Jour 618 * (’04) 1 Cri L Jour 275 (277) : 27 Mad 54 * 
(79)2 All 398 (400, 401) (D B). 

[8] Bad livelihood proceedings pending for long time 
due to fault of accused — Murder taking place of witness 
in those proceedings — High Court will not interfere to 
stay proceedings. (Vol 20) 1938 Pat 116 (117) : 34 Cri I> 
Jour 1145, 


26. Power to quash commitment — Extent of. 

[1] Commitment made under S* 437 of the Code can 
be quashed in revision* (1904) 1 Cri L Jour 275 (277) : 
27 Mad 54 * (’79) 2 All 398 (400, 401) (D B). 

[2] High Court is not limited to questions of law, 
but may go into questions of fact also. (’07) 6 Cri L 
Junr 400 (408) (DB) (Cal) * (’03) 7 Cal W N 327 (329) 
(DBj*(’07) 5 Cri L Jour 100 (101):30 Mad 224*(Vol 12) 
.1925 Pat 279 (280, 281) : 25 Cri L Jour 10S9*(Vol 7) 
1920 Pat 46 (48) : *21 Cri L Jour 328. 

[3] High Court will interfere with order under 
S. 437, only where it is manifest that it is improper. 
(Vol 26) 1939 Mad 253 (255) : 40 Cri L Jour 392. 

[.See alto (’37) 1937 Mad W N 1240 (1240).] 

27. Enhancement of sentence.— [1] High Court 
cun, in revision, enhance sentence passed by lower 
Court. (Vol 22) 1935 P 0 35 (36) : 36 Cri L Jour 482 ; 
57 All 156 : 62 Tnd App 36 (PC). 

[2] High Court must comply with provisions of 
sub-s. (2) of this section and give accused an opportunity 
of being hoard either personally or by pleader before 
enhancing sentence, (Vol 38) 19-16 Bom 276 (277) : 47 
Cri U J mu* 700*(Vol 13) 1931 Cal 450 (451) : 32 Cri I> 
Jour 890 (JIB). 

[8] It in only where a legal sentence has been passed 
that the High Court can enhance it. (Vol 6) 1919 Lab 
29 (30) : 191 9 Pun Ro No. 27 Cr : 20 Cri L Jour 684. 

[4] Order under S. 562 passed by lower Court — 
Under sub*s. (3) of S. 56*2 High Court may in revision 
set aside such order and in lieu thereof pass sentence 
on a first offender according to law — High Court’s 

■ order passing sentence in such a case would not be 
enhancement of sentence, there being no sentence to be 
enhanced, (Vol 26) 1939 Sind 339 (339) : 41 Cri L 
Jour 187 : ILR (1940) Kar 88 (DB). 

[5] Ordinarily High Court is unwilling to take action 
in the matter of enhancement. (Vol 29) 1942 Mad 415 
(41 G) : 43 Cri L -four 671 tt (Vol 27) 1940 Posh 49 (51): 
42 Cri L -lour 254 (DB) * (Vol 26) 1939 Pesh 47 (49): 
41 Cri L Jour 132 (DB) * (Vol 25) 1938 Lab 260 (262): 
39 Cri L Jour 502 : I L B (1938) Lali 347 (DB) ®f (’87) 
39 Pun JU R 11 (12) * (Vol 15) 1928 All 417 (418) : 30 
Cri L Jour 222 (DB) * (Vol 1) 1914 Bom 29 (30) : 15 
Cri L Jour 365 (DB) % (Vol 12) 1925 Sind 188 (189) : 
17 Sind L B 268 : 26 Cri h Jour 177 (DB) * (Vol 9) 
1922 Nag 05 (67) : 18 Nag L R 101 : 22 Cri L Jour 757 
* (Vol 15) 1928 Nag 58 (63) : 28 Cri L Jour 996 % 
(Vol 16) 1929 Pat 161 (164) : S Pat 181 : 30 Cri L Jour 
737 (D11) * (Vol 15) 1928 All 287 (288) : 29 Cri h Jour 
440 (DB) * (Vol 1) 1914 Bom 179 (179) : 15 Cri L Jour 


367 (DB). 

[6] Application by private complainant— High Court 
R unwilling to take action for enhancement. (Vol 28) 
1941 All 309 (310) : I L R (1941) All 465 : 42 Cri I* 
Jour 779 (DB) * (Vol 27) 1940 Nag 249 (251) : 41 Cri 
It Jour 734 :ILK (1942) Nag 208 * (Voi 27) 1940 
Nag 270 (276) : 41 Cri Xi Jour 793 ; X L R (1942) Nag 
277 * (Vol 26) 1939 Oudh 54 (54, 65) ; 14 Luck 401 ; 

40 Cri h Jour 181 (DB) * (Vol 26) 1939 Pat 611 (620): 

41 Cri L Jour 191 ; 1H Pat 544 (DB) * (Vol 25)1938 
Lab 116 (116) : 39 Cri R Jour 296 ** (Vol 15) 192B All 
no (419) : 30 Cri L Jour 219 (DB) * (Vol 11) 1924 
13om 320 (3210 : 48 Bom 358 : 25 Cri L Jour 900 (DID 
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© (Vol 16) 1929 Cai 340 (340, 341) : 36 Cal 964 : 30 
Cri L Jour 979 © (Vol 13) 1926 Sind 254 (254) : 19 
Sicd L R 64 (DB) © (Vol 13) 1926 Bang 103 (107) : 27 
Cri L Jour SIS © (Vol 20) 1933 Oadh 421 (422) : 35 
Cri L Jour 116 (DB). 

[7J In exceptional oases High Court will interfere 
and enhance sentence. (Vol 29) 1942 Mad 415 (416) : 
43 Cri L Jonr 671 © (Vol 27) 1940 Nag 276 (277) : 41 
Cri L Jour 793 : ILR (1942) Nag 277 © (Vol 26) 1939 
Pat, 611 (620) : 41 Cri L Jour 191 : IS Pat 544 (DB) © 
(Vol 25) 1938 Lah 116 (116) : 39 Cri L Jour 296 © 
'(Vol 15) 1928 All 417 (418) : 30 Cri L Jonr 222 (DB)© 
(Vol 15) 1928 All 419 (419) : 30 Cri L Jour 219 (DB)© 
(Vol 18) 1931 Bang 52 (53) : 8 Bang 578 : 32 Cri L Jour 
353©(’10) II Cri L Jour 593 (593) : 4 Sind L R 86 
(DB). 

[8] High Court will exercise its powers of enhance- 
ment even smo moiu. (Vol 23) 1936 Sind 233 (235) : 38 
•Cri L Jour 114 (DB). • 

{9] Court would not interfere if sentence passed in- 
volves substantial punishment, but would interfere if 
sentence is manifestly inadequate so as to amount to 
miscarriage of justice. (Vol 33) 1946 Sind 62 (63) : ILR 
(1945) Ear 409 : 47 Cri L Jour 578 (DB)©(Vol32) 1945 
Oadh 215 (216):47 Cri LJour 3 (DB)©(Vol 31) 1944 Mad 
302 (307) : 46 Cri L Jour 667 (DB)©(Voi 29) 1942 Rang 
49 (50, 51) : 1941 Rang L R 595 : 43 Cri L Jour 525© 
(Vol 28) 1941 All 309 (310) : ILR (1941) All 465 : 42 
Cri L Jour 779 (DB) © (’40) 42 Pun L R 150 (153) © 
(Vol 24) 1937 Bom 80 (80, 81) : 38 Cri L .Tour 658 (DB) 
©(Vol 24) 1937 Lah 215 (217) : 38 Cri L Jour 720© 
(Vol 23) 1936 Sind 233 (235) : 38 Cri L Jour 114 (DB) © 
(Vol 22) 1935 Nag 177 (178) : 36 Cri L Jour S54 © 
(Vol 12) 1925 Oudh 723 (725) ; 26 Cri L Jour 1364 
(DB)©(Vol 12) 1925 Nag 321 (322) : 26 Cri L Jour 821 
© (’98) 1898 Pun Re No. 17 Cr, p. 37 (39) (FB) © 
("73) 20 Suth W R Cr 22 (23) © (Vol 20) 1933 Pat 
179 (179) : 34 Cri L Jour 407 (DB)©(Vol24) 1937 Rang 
254 (255) : 1937 Rang L R 169 : 88 Cri L Jour 1051 
(DB). 

[10] Mere fact that High Court itself would have 
passed heavier sentence is not a ground for enhancing 
sentence in revision. (Vol 11) 1924 Rang 373 (373)© 
(’28) 29 Cri L Jour 276 (276) (Lah)©(Vol 21) 1934 Lah 
613 (614) :36 Cri L Jour 414 © (Vol 12) 1925 Oudh 723 
(725) : 26 Cri L Jour 1364 (DB) © (Vol 21) 1934 Bom 
471 (474) : 36 Cri L Jour 351 (DB). 

[11] Murder case— High Court would jnot ordinarily 
interfere and enhance sentence, unless it thinks that 
sentence of death is the only sentence that could be 
passed. (Vol 26) 1939 Rang 225 (238) : 40 Cri L Jour 
.725 * (Vol 25) 1938 Rang 331.(338) : 40 Cri L Jour 
49 (DB)*(’37) 1937 Mad W N 1241 (1242) (DB)© 
(Vol 22) 1935 Lah 337 (337, 338) : 16 Lah 1131 : 36 
Cri L Jonr 1001 (DB)© (Vol 12) 1925 Bom 268 (269, 
270) : 49 Bom 450 : 26 Cri L Jour 968 (DB)©(Vol 17) 
1930 Mad 446 (447) : 53 Mad 585 : 31 Cri L Jour 
1193 (DB)©(Vol 20) 1933 Nag 307 (309) : 30 Nag L R 
9, ; 34 Cri LJour 1168 (DB). 

[See (Vol 25) 1938 Lah 260 (262) : 39 Cri L Jour 
509 : 1 L R (1938) Lah 347 (DB).] 

[12] High Court will not interfere in the following 


‘Where interference Would involve imprisonment 
* of a person already discharged from jail alter under- 
’ going term, of imprisonment. (’42) 44 Pun L R 167 
ft71)©(Vol 28) 1941 .Rang 135 (138) ; 1941 Rang L R 
. 65 : ,42.Cti,R‘Joto 690(D^>©(](o l l,3)1916Sihd,.3 (4) : 9 
Sind L R 95 -.a,? Cri R Jour 3 (DB)*(Vd 15) 1928 Pat 
:;;»,(202Vs 29 (Grill. Jem 281 (DB)©(VoI 21), 1934 Lah 
■; X, 1 86’Cri L Jour 414 © (Vol 1) 1914 Borg 36 

. '446V : IS Cri L Jehr.862 (DB)©tVol32>1945. Gudh 215 


(217) : 47 Cri L Jour 2 (DB). (That circumstance alone 
will not be insuperable obstacle to enhancement it 
necessary ,)*(Yol 33) 1946 Pat 239 (24*2) : 24 Pat 715 : 
43 Cri L rloar 178 (DB) (Do.)*(Yol 13) 1926 Bom 256 
(256) : 27 Cri L Jour 557 (DB), (Do.) 

(b) Case non-appealable and no evidence recorded, 
(Vol 22) 1935 Bom 37 (39) : 36 Cri L Jour 527 (DB). 

(c) Material justifying award of higher punishment 
not brought to the notice of lower Court by negligence 
of prosecution. (Vol 16) 1929 All 267 (268) : 30 Cri L 
Joiu* 505 (DB)*(’05) 2 Cri L Jour 228 (229) : 1905 Pun 
Be No. 19 Cr * (Vol 1) 1914 Bom 179 (179) : 15 Cri L 
Jour 367 (DB) * (Vol 1) 1914 Bom 36 (36) ; 15 Cri L 
Jour 362 (DB) * (Vol 16) 1929 All 270 (270, 271) : 30 
Cri L Jour 529 (DB)*(VoI 3) 1916 Sind 3 (3, 4) : 9 
Sind L E 95 : 17 Cri L Jour 3 (DB)*(’06) 3 Cri L Jour 
341 (342) : 1905 Pun Re No. 43 Cr. (Re-triai not 
ordered.)*(’02) 15 C P L R 87 (88). 

(d) Application by complainant for enhancement — 
Crown not appearing and supporting the rule. (Vol 1G) 
1929 Cal 785 (786, 787) : 31 Cri L Jour 209 (DB). 

(e) Where long delay has elapsed since the decision 
of lower Court. (Vol 33) 1946 Cal 36 (40):ILB (1944) 2 
Cal 287 : 47 Cri L Jour 446 (DB)*(Voi 26) 1989 Rang 
225 (238) : 40 Cri L Jour 725*(’ll) 12 Cri L Jour 604 
(604) (DB) (Bom) * (Vol 15) 1928 Lah 926 (928) : 29 
Cri L Jour 291* (T2) 13 Cri L Jour 121 (121) (Mad). 

[13] In dealing with questions of enhancement High 
Court will regard them not only from the point of view 
of public interest but also from that of the circum- 
stances of the particular case before it. (Vol 27) 1940 
Nag 276 (277) : 41 Cri L Jour 793 : ILR (1942) Nag 
277*(Vol 18) 1931 All 13 (Id) : 53 All 223 : 32 Cri L 
Jour 312 (DB) * (Vol 20) 1933 Lah 660 (660) : 84 Cri 
L Jour 1207*(Vol 20) 1933 Sind 9 (12) ; 26 Sind L R 
416 : 34 Cri L Jour 143 (DB) * (yd 22) 1935 Lah 337 
(388) : 16 Lah 1181 : 36 CriL Jour 1001(DB)*(VoI 16) 
1929 Oudh 150 (151) : 30 Cri L Jour 544 (DB)*(Vol 14) 
1927 Bom 501 (508. 509) : 28 Cri L Jour 1012 (DB)* 
(’09) 10 Cri L Jour 217 (217) : 2 Sind L R 1 (DB). 

23, Limits of the power of enhancement. — [1] 
There is no limitation upon the power of enhancement 
other than that imposed by sub-s. (3) and by the maxi- 
mum sentence prescribed for the offence. (Vol 22) 1935 
All 989 (993) : 37 Cri L Jour 49 (DB). 

[2] Sub-section (3) applies only to sentences passed 
by Magistrates— Sentence passed by Assistant Sessions 
Judge— High Court can enhance sentence to maximum 
limit prescribed for the offence, irrespective of limits of 
powers exercisable by Assistant Sessions Judge. (Vol 22) 
1935 Oudh 239 (241): 36 Cri L Jour 454 : 10 Luck 664 
(DB) * (Vol 22) 1935 Al) 989 (993) : 37 Cri L Jour 49 
(DB). 

[3] Even in cases to which sub-s. (8) applies, the 
High Court can enhance sentence exceeding that award- 
able by the lower Court, though the maximum punish- 
ment that the High Court can give is that which might 
have been inflicted for such offence by a Presidency or 
first class Magistrate. (Vol 2) 1915 Sind 38 (33) : 9, 
Sind L R 82 : 16 Cri L Jour 712 (DB) * (Vol 2) 1915 
All 185 (186) : 16 Cri L Jour 433 (DB) * (Vol 20) 1933 
Sind 87 (88) : 34 Cri L Jour 618 (DB) * (Vol 7) 1920 
Lah 213 (214) : 1 Lah 453 : 21 Cri L Jour 557 (DB). 

[4] First Class Magistrate, acting otherwise than 
under S. 34 himself giving maximum sentence tbat.he 
is empowered to give— High Court cannot enhance such 
sentence in , revision. (Vol 2) 1915 Ail 185 (186) : 16 
Cri L Jour 433 (DB) * (Vol 12) 1925 Lah 318 (318) : 
26 Cri LJour 757 (DB). 

[5] Conviction by Magistrate acting under S. $4— 
Although aub-s. (3) did not apply to the case and there- 
fore High Court could give maximum sentence prescribed 
for offence, it was not desirable, except in exceptional 
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h> award a . »-i:vneo exceeding that awardable by 
fagi-tnto who tried the r.ue. (Voi 10) 1923 Lah 600 
iimj : 21 Cri h Jmir 932 (DB). 

29. Sub-section (6), — [IJ It is open to accused 
e*ruii to attack iuutings of fact in the same manner 
nl it; lb' ramr extent in which he could have done if 
io had appealed against lus conviction. (Vol 14) 1927 
and M) (H):21 Bind L 11 107:27 Cri L Jour 123H (DB) 

5. Voi 26) 1939 Cal 197(499): 40 Cri T-. roue 877 (DB). 

f - 1 High Court, when adjudicating upon an applica- 
nt *n for unlmneemuil of sentence, is converted into a 
Jt‘uct of appeal against a conviction. (VM 32) 19 13 Hah 
130 (133, 330) ; l h H (19 U) Hah 331 : 40 Cri L dour 
'*06 *»• (Vol 10) 1929 Lull) 3*4(585) : 30 Cri L dour 

399. 

Id.'* \VM 3H DM i CM 17 i02) : \ L ll <1914) 2 Cal 1: 
43 Cri L 3inir 8* >9 \K(‘). I 

[3j 11', Ji Cciirl riii't »*uuuUu‘ evlucuioe in the case 
hi order to iheuh* prupr.Hv oi the conviction. (Vol 28) 
UH1 Cal 90 dJD : 42 Cri L dour 383 (1)11). 

f’-i] Ca ie u»r pru-'i'CiiUou not supported by reliable 
{ vidonce — High Court must givo accused bmietit of 
doubt an 1 acquit, him. (’30) 38 Vun L It *228 (229). 

I'tfu' ah» (Vol 12) 1923 Nag 3*21 {321, 322) ; 26 Cri L 
•lour 82t.j 

1 3] Accus'd convicted by verdict of jury — Accused 
ctmuuh in u notic* i* Jmw cause against enhancement 
ri iii iiti'nce ( dulU-i) a* vcidict except on grounds specified 
in S. 423, .mb , , (2) • High Court cannot go into facts 

ofthcea:** i‘» Miiiaider wbthrr nr not jury were right 
hi Ihc'P «'*»wSu bus «>n fuel i, (Vol 31 j 1914 Cal 17 (33): 
45 Cri L Jour J*>9 : l L R (1944) 2 Oal 1 (FB)*{Vol 27) 
19 tl) Hum 279 {>0; : 1 U ii (1940) Bom 300:41 
CnLbmr 910 (Dili * (Vol 23) 1930 All 850 (851): 

I h U f 1937) AH 308 : 38 Cri h dour 137 (DC) * (*36) 
3T Cri L 3„ur B59 (*60) : 02 Cal 952 (DU) * {Vol 23) 
1930 Mad 710 1 5 19) : 59 Mad 904 : 37 Cri L dour 909 
U>B). 

D»J HV'iu of iimribn* tried by jury— Accused sentenced 
tc- u.uuporUlion for Jiffs and notice issued under this 
,‘<K!tbn to acoiuttd to show cause why death sentence 
Humid not be passed — Ildd that in nases whore deaih 
x*utuniic In proper sentence if the accused is guilty High 
fburt on a rule to enhance. the senfcenee has all the 
powers that it would him* if the appropriate miloneo 
ha b* t*n pv.sd hy ilu* So- ’ions Court and a reference 
made m i:, under S„ 37 1. (Vol 31) 1941 Cal 17 (33) : 

\ L K 091 t) 2 CM 1 : 45 Cri L fhmr 309 (EB). 

(7) C mviutbrn bv jury 1 1'c/U O mrt can c m/ider 
whole of tb* i x itl f i/M: iii »;rdi r to , mi Jy ii.-«df n , m the 
exact uaitwv, * »i U.m* otbnc * >\\ nr<i»T in dchTmino vkiJ 
OtlbiUM* idlin ', 1 }j,< ;mpn ish ^Vul 27) 1910 Ibm 273 
(280; : 41 Cm 1. A>*u 916 : l L K (H)iol U.im 5uU(DB}. 

£S| A cun i,d t/uiivicUsi mi hi' own plm of guilty in 
the trial Court - - ll i ub imlnled, on notice being 
h .uodto him fur ‘how.ug cun a* against cntmncmunit 
of ^mteruw, t 1 ' u*» b-huvi the pk*n of guilty a* a confer 
Hco of lb; fart ; nlltUM'.l a,- i<i aithdnuv the pita* (Vol 10} 
Vm <M 747 (7t9, Ul) : 31* <Vi U dour 1038 : 56 Cal 

■ mnxitb 

[But see ( V.d 22) 1935 Bung 49 (00) : 12 Bang 0X0: 
36 Cri L 9 our 530 (Dti).J 

[9] Wbcjtv the Hi'di Cojrt under >ubs* (0) rtf B* 562 
tvdvb tb»: ordrr and *v sentence in lieu there- 
of it cannot b- -^ui tV.uv it *uihattct^ a *u.mfccnce within 
the wwtuim./, < f ikh, a:b- wtion iv as to enable the 
awu.^d in be on the merits of the case* (Vol 30) 
\m Mad tel (r>2D:4 4 Cri h Jour 774 * (Vol 20) 
im Shut m (34S) 41 Ort L dour 187 : 1 L B (1940) 

; Kar n$ (Di>h 

/ 30. X>f 9 rni$fc 3 t & appeal or revision by accused 

^ - - ‘ — \nt enhancement oi 


sentence — Accused, if can challenge conviction.— 
[Ij Accused person appealing to High Court ngiiivt 
his conviction — Appeal dismissed — Application there- 
after made in revision by Government for enhancement 
of sentence — Enhancement of sentence in subsequent 
revision application not barred. (Vol 26) 3939 Bang 392 
(392, 393) : 41 Cri L Jour 108 : 3940 Bang L K 145, 
(Enhancement cannot amount fco alteration or review 
of judgment in appeal within S. 369.) (Vol 13) 1920 
Bom 555 (556) : 50 Bom 783 : 27 Cri L Jour 1173 
(OB). (Do.) % (Vol 19) 1932 Bat 12G (127, 128) : 10 
Bat 872 : 33 Cri L Jour 153 (DB). (Do.)*(Vol 19) 1932 
Nag 72 (74, 75) : 33 Cri L Jour 728 (OB). (Do.) * (Vol 32) 
1945 All 341 (316) : XLB (1945) All 527 (DB) (Section 309 
must be read subject to S. 130.) * (Vol 29) 194*2 All 33H 
(3U) :ILB (1942) All 892: 4*3 Cri L Jour 867 (DB). (Do.) 

[2] Accused appealing to High Court, against his 
conviction — Appeal dismissed — Subsequent application 
made in revision by Government for enhancement of 
sentence — Accused cannot be allowed to show cause 
against conviction a second time under sub-s, (6) — 
There i3 no digerence in this respect between cases 
where appeal is heard on merits and where it was dis- 
posed of summarily. (Vol *26) 1939 Rang 392 (39*2, 393): 
41 Cri L Jour 103 : 1940 -Rang L R 145 £ (Vol 23) 
1936 Sind 233 (234, 235) \ 38 Cri L Jour 114 (DB) <£ 
(Vol 16) 1929 Sind 2G (27) : 22 Sind L R 453 : 29 Cri 
L Jour 936 (DB) « (Vol 14) 1927 Bom 866 (687) : 23 
Ori L Jour 465 (DB) © (Vol 17) 1930 Bom 593 (594) : 
54 Bom 822 : 32 Cri L Jour 242 (DB) * (Vol 12) 1925 
Mad 993 (994) : 26 Cri L Jour 5s;i (DB). 

[31 Accused applying in revision against his convht. 
lion— Application dismissed — Subsequently application 
made by Government or a reference made under S. 438 
for enhancement o£ sentence — Held principle of S. 369 
would apply — Accused cannot i*e-open question of con- 
victina which had been decided against him. (Vol 13) 
1926 Bom 555 (557): 50 Bom 783: 27 Cri L Jour 1173 
(DB) *(Voi 23) 1936 Sind 233 (234): 38 Cri L Jour 114 
(DB) * (Vol 21) 1934 Bom 471 (473) : 36 Cri L Jour 
351 (DB) * (Vol 12) 1925 Mad 993 (994): 26 Cri t Jour 
533 (DU). ((JuoHtion of enhancement is not barred — 
High Court can enhance sentence.) 

[But sec (Vol 32) 1943 Lab 130 (135, 137) : I h It 
(1944) Lah 391 : 46 Cri L Jour 560 (SB). (Overruling 
(Vol 14) 1927 Lah 217 : 8 -Lah 521 : 28 Cri L Jour 
266 and (Vol 16) 1929 Lah 797 : 10 Lab 241 : 80 Cri 
L Jour 313,)] 

UJ Whore au appeal n filed by the accused and 
emws up for admission, it would \w better, before the 
notice Cor enhancement, U any, va sent, to nend for the 
record* of the lower Court. (Vol 17) 1930 Mad 440 
(1 17} : 58 Mad 5*5 : 81 Cri L Jour 1193 (DB). 

; 5; Doth appeal and application for enhancement 
bled Court must Ural of all deal with appeal on merits 
—Only after disposing of appeal it can consider whether 
notice ijhoafd issue. (Vol 20) 1933 Born 153 (156) : 35 
Cri h Jour 747 (DB) * (Vol 12) 1920 Bom 208 (269) : 
49 Boro 450 : 26 Ori h Jour 968 (DB), , . 

tfac also (Vol 13) 1920, Bom 555 (558, 559) : 50 Bom 
733 : 27 Cri h Jour 1175 (DB),) 

[But see (Vol 21) 1934 Bom 198 (199): 58 Bom 392; 
85 Cd L Jour 1435 (DB).] 

[6] Where at the hearing of a revision by accused 
against his convictioai the Hi^h Court considers it 
necessary to enhance sentence* it is not necessary nor 
is it required by law to serve notice on accused who is 
already before Court represented by counsel, (*86) 37 
Cri L Jour 859 (860) : 62 Cal 952 (DB). 

31. Costs* if can be awarded in revision. — [1] 
Application to revise proceedings of civil Court taken 
under S. 195 — Costs cannot be awarded. (Vol 4) 1917 
Mad 158 (138) : 17 Cri L Jour 184, 
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[2] High Court has no jurisdiction to interfere with 
an award of costs in proceedings under S. 145. (Vol 3) 
1916 Pat 39S (396) : 37 Cri L Jour 348. 

32. Verdict of jury — Interference. — [1] Revision 
against the verdict of a jury — Powers of High Court 
are confined to powers of appellate Court under sub- 
s, (2) or S. 423— It cannot alter or reverse such verdict 
unless it is of opinion that such verdict is erroneous 
owing to misdirection by Judge or to misunderstanding 
on part of jury of law as laid down by him. (Vol 81) 
1944 Cal 17 (31) :ILR (1944) 2 Cal 1 : 45 Cri L Jour 
309 (FB) © (Vol 16) 1929 All 864 (364) : BO Cri L Jour 
622 (DB) * (‘10) 11 Cri L Jour 657 (658) (Low Bur) 

[But see (Vol 15) 1928 Oudh 277 (280): B Luck 494: 
29 Cri L Jour 983 (DB).] 

[2] Conditions of S. 423, sub-s. (2) satisfied — Even 
verdict of acquittal will be set aside. (Vol 8) 1921 Cal 
269 (270) : 23 Cri L Jour 41 (DB). 

[But see ( 5 01)-25 Bom 680 (690, 691) (FB)J 

33. Power to review previous orders. — [1] 
Order to the prejudice of the accused made without 
notice to accused — Order is without jurisdiction and 
will not prevent Court from entertaining fresh applica- 
tion for same relief. (Vol 11) 1924 Mad 640 (644) : 47 
Mad 428 : 26 Cri L Jour 370 (DB) © (Vol 12) 1925 
Oudh 476 (477) : 26 Ori L Jour 543. 

[2] Ex parte order in revision can be reconsidered 
subsequently. (Vol 18) 1931 Pat 81 (82) : 32 Cri L 3 our 
551. 

34. Declaratory orders. — [1] Although High 
Court may not find it necessary In the interests of justice 
to set aside an acquittal, still it may declare that finding 
of lower Court is not correct, (’37) 1937 Mad W N 19 (20). 

35. Power to order detention under the Refor- 
matory Schools Act.— [1] Section 439,sub-s. (1), gives 
the High Court the necessary power to pass an order 
under aub-s. (2) of S. 8, Reformatory Schools Act of 
detaining a boy accused in a reformatory not only on 
appeal hut also in revision. (Vol 15) 1928 Bom 348 
(349) : 29 Cri L Jour 1016 (DB). 

36. Rule for one relief — Other relief can be 

granted [1] Where the rule issued is to show cause 

why the appeal should net be re-heard by the lower 
Court, it is within the competence of the High Court to 
order that the order of the lower Court be set aside. 
(Vol 12) 1925 Cal 1182 (1183) (DB). 

37. Power to order transfer of case — [1] High 
Court cannot, in revision, order a transfer of a case, as 
S. 526 is not one of the sections mentioned in this 
section. (Vol 11) 1924 Rang 100 (100) : 1 Rang 632: 25 
Cri L Jour 485. 

38. Limitation for revision — [1] No limitation 
is prescribed by law for revision. (Vol 29) 1942 Pat 150 
(152) :43 Cri L Jour 537©(Vol 33) 1946 Pat 104 (105) © 
(Vol 23) 1986 Nag 266 (266): 38 Cri L Jour 262©(Voll7) 
1930 Oudh 401 (401) : 31 Cri L Jour 1012. 

[2] An application for revision should be made at the 
earliest possible moment. (Vol 4) 1917 Cal 680 (681) : 18 
Cri L Jour 694 (D B). (The rule is mot inflexible.) © 
(Vol 19) 1932 Oudh 242 (242);7 Luck 699:83 Cri L Jour 
506 (DB)© (Vol 17) 1930 Oudh 401 (402) : 31 Cri L Jour 
1012©(Vol 14) 1927 Cal 61 (62):28 Cri L Jour 59 (DB)© 
(Vol 13) 1926 All 577 (578) : 27 Cri L Jour 1021, 

[3] The practice . of the High Courts has been to refuse 
aj^plicitions made after sixty days of the date of order 
complained of, (Vol 27) 1940 Pat 185 (137) : 41 Cri L 
lour 171 © (Vol 26) 1939 Pat 320 (320) : 40 Cri L Jour 
1^6 © (Vol 4) 1917 G&T680 (681):; 18 Cri L Jour 694. 
(Deducting : time 4aken in prosecuting with due dilh 
genoe— Application Under'S. 438 to lower Court.) ,© (*12) 

531 (532): 5.SindLR 265 (DB)©(Vol 14) 

(KB). ’ 


[See (Vol 32) 1945 All 207 (213) : 1 L R (1945) All 
450 : 47 Cri L Jour 132 (DB).] 

[See however (Vol 21) 1934 Lab 264 (265) : 35 Cri 
L Jour 1447 (D B) © (Vol 18) 1926 All 767 (768) : 49 
All 228 : 27 Cri L Jour 1132 © (Vol 17) 1930 Oudh 401 
(402) : 31 Cri L Jour 1012 © (Vol 19) 1932 Oudh 242 
(242) : 33 Cri L Jour 506 : 7 Luck 699 (DB) ] 

[4] Fresh period of sixty days does not accrue from 
the date when application under S. 438 is refused, 
(Vol 26) 1939 Pat 320 (320): 40 Cri L Jour 196©(Vol 16) 

1929 Pat 404 (405):8 Pat 468: 30 Cri L Jour 1053 (DB). 

[5] Time spent in trying to move District Magistrate 
to prefer an appeal against acquittal cannot be deducted, 
(Vol 27) 1940 Nag 259 (260): 41 Cri L Jour 745: I L R 
(1942) Nag 255. 

[6] Time required for getting copy of the order 
should be excluded. (Vol 4) 3917 Cal 849 (849) : 43 Cal 
1029 : 17 Cri L Jour 419 (DB). 

[7] Practice of not entertaining applications made 
after sixty days from order complained of will be depart- 
ed from in exceptional, cases. (Vol27) 1940 Nag 259(260): 
41 Cri L Jour 745 : I L R (1942) Nag 255 © (Vol 27) 
1940 Pat 185 (137) ; 41 Cri L Jour 171 © (Vol 26) 1939 
Pat 320 (320) : 40 Cri L Jour 196 © (Vol 23) 1986 Nag 
266 (266) : 38 Cri L Jour 262 © (Vol 4) 1917 Cal 680 
(681) : 18 Cri L Jour 694 (DB) © (Vol 14) 1927 Cai 574 
(574) : 54 Cal 394 : 28 Cri L Jour 639 (DB) © (Vol 20) 
1933 Oudh 257 (258) : 34 Cri L Jour 661 © (Vol 17) 

1930 Oudh 401 (402) : 31 Cri L Jour 1012, 

[See (Vol 28) 1941 Sind 97 (99) : I L R (1942) Kay 
246 : 42 Cri L Jour 645 (DB).] 

[8] Petition not made in time owing to oversight of 
petitioner’s legal adviser — No ground for departing from 
settled practice. (Vol 14) 1927 Cal 574 (574) : 54 Cai 
394 : 28 Cri L Jour 639 (DB). 

[9] Revision petition admitted by High Court — It 
must be disposed of on merits and plea of limitation will 
not be entertained in such a case. (Vol 33) 1946 Pat 104 
(105). 

39. Abatement on death of applicant. — [13 
Revision petition abates exoept as to fine on the death 
of applicant. (Vol 27) 1940 Eah 274 (274) : 41 Cri L 
Jour 729 * (Vol 24) 1937 Oudh 320 (321) : 13 Luck 
306 : 38 Cri L Jour 509 4 (Vol 6) 1919 Lah 347 (348) : 
1919 Pun Re No. 8 Cr : 20 Cri L Jour 214. 

[2] Revision against order under S. 250 does not 
abate on death of the applicant. (’09) 9 Cri L Jour 103 
(104) : 1908 Pun Re No. 24 Cr. 

[3] Applicant in revision dying after he makes hia 
application — High Court can take action suo motu if 
the record indicates that, there is sufficient reason to do 
so. (Vol 23) 1936 All 313 (314) : 37 Cri L Jour 562. 

40. New plea in revision. — [1] A plea not 
raised in trial Court or in lower appellate Court will 
not, in the absence of failure of justice, be allowed 
to be raised in revision in High Court. (’42) 1942 Nag 
L Jour 329 (332)4 (Vol 26) 1939 Sind 337 (337) : 41 
Cri L Jour 246 : I L R (1940) Ear 91 (DB)4 (Vol 25) 
1938 Pat 99 (102, 103): 39 Cri L Jour 353: 16 Pat 650 
(DB) 4 (Vol 24) 1937 Lah 702 (703) : 38 Cri L Jour 
10264 (Vol 23) 1936 Pat 636 (636, 637): 38 Cri L Jour 
1924 (Vol 19) 1982 Oudh 31 (32) : 33 Cri L Jour 
280 (DB)* (Vol 1) 1914 Oudh 345 (347) : 17 Oudh 
Cas 142 : 15 Cri L Jour 516* (Vol 19) 1932 Mad 371 
(372) : 55 Mad 90 : 32 Ori L Jour 1131* (Vol 19) 
1932 Mad 535 (536) : 33 Cri L Jour 626* (Vol 18) 

1931 All 12, (12) : 32 Ori L Jour 311 (DB)* (Vol 11) 
1924 Cal 980 (980) : 25 Cri L Jour 1107 (D B) * 
(Vol 11) 1924 All 131 (182) : 45 All 680 : 24 Cri I 
Jour 911* (Voi 20) 1933 Pat '598 (599) : 35 Ori , I 
Jour, 95 (DB)* (’04) 1 Cri L Jour 797 (799): 31 , Ca 

. 710 (DB). ,- " '• 
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[2] Plea not raised in revision in Court below 
under S. 435 will not be allowed to be raised in 
High Court in the absence of failure of justice. (Vol 20) 
1933 All 264 (266) : 55 All 301 : 34 Cri L Jour 414 
(FBI. 

[3] Failure of justice — High Court has power to 
allow point to be raised. (Voi 30) 1943 Mad 587 (588) ; 

45 Cri L Jour 74 * (’12) 13 Cri L Jour 482 (483) : 

40 Cal 41 (DB) * (»79) 5 Cal L Hep 287 (288, 290) 
(DB). 

[4] High Court may, in a proper case, take notice 
of the point suo moiu even if it had not been taken 
by applicant in lower Courts. (Vol 22) 1935 Nag 23 
(2-5). 

[5] Point going to the root of jurisdiction such as a 

point as to the misjoinder of trials — High Court will 
allow new plea to he taken for first time in revision. 
(Vol 12) 1925 Cal 248 (249) : 25 Cri L Jour 807 (DB)* 
(Vol 8) 1921 Pat 291 (292) : 21 Cri L Jour 619 

(DB)® (Vol 13) 1926 Bom 110 (111) : 49 Bom 892 : 

27 Cri L Jour 305 (DB)* (’79) 5 Cal L Hep 287 
(288) (DB). 

[But see (Voi 29) 1942 Oudh 439 (441) : 43 Cri 
L Jour 668* (Vol 22) 1935 Oudh 176 (178) : 10 
Luck 192: 35 Cri L Jour 1236 (DB)* (’02) 1902 Pun 
L R No. 132, p. 548 (549)* (’67) 4 Bom H C H Or 
38 (33).] 

[6] Mere acquiescence in illegal procedure adopted 
by lower Court does not estop accused from raising 
plea of illegality of trial. (’43) 24 Pat L Tim 326 
(827)* (Vol 26) 1938 Nag 493 (495) : 40 Cri L Jour 78. 

[7] Applicant in revision cannot be allowed to 
raise, at the hearing, a point not raised by him in his 
application. iVol 31) 1944 Nag 40 (44) : I L R (1944) 
Nag 150 ; 45 Cri L Jour 250* (Vol 20) 1933 All 264 
(266) : 65 Ail 301 : 34 Cri L Jour 414 (FB)* (Vol 12) 
1925 Pat 378 (380) : 4 Pat 231 : 26 Cri L Jour 932 
(DB)* (Vol 20) 1933 Pat 597 (597) : 34 Cri L Jour 
1025. 

[8] Applicant In revision should confine himself 
to the ground upon which the order issuing notice 
to show cause was made. (Vol 7) 1920 All 268 (270) : 

42 All 646 : 22 Cri L Jour 228. 

[9] Rule issued on application for revision without 
any restriction — High Court can go into all grounds 
mentioned in application. (’08) 7 Cri L Jour 10 (11)‘* 

35 Cal 141 (DB). 

[10] Where a rule is limited to particular point High 
Court will not go into other points, (’08) 7 Cri L Jour 
159 (161) : 35 Cal 133. 

41. Accused must be heard before order is made 
to his prejudice — Sub-section (2). — [1] No order 
can be made to the prejudice of an accused person 
unless he has had an opportunity of being heard in the 
High Court in his defence. (Vol 33) 1946 Cal 452 (457): 
48 Cri L Jour 46 (DB) * (Vol 28) 1941 Pat 287 (287) : 
42 Cri L Jour 622 * (’84) 10 Cal 268 (273, 274) (D B). 
(Overruled on another point in 12 Cal 473 (FB),) * ('81) 
1881 Rat 179 (179) (SB)*(’93) 1893 Bat 634 (634) (DB) 
* (Vol 20) 1933 Lab 433 (434) : 34 Cri L Jour 371. 

[See (Vol 21) 1934 Mad 473 (474) : 57 Mad 1101 : 35 
Cri L Jour 1134.] 

[But see (Vol 12) 1925 All 392 (393) : 26 Cri L Jour 
963.] 

[2] The issue of warrant of arrest is not order to the 
prejudice of accused, (Vol 2) 1915 Low Bur 34 (35) : 8 
Low Bur Rul 290 : 16 Cri L Jour 670. 

[3] District Magistrate referring the case under 
S. 438. gave hearing before making reference — There 

. is no compliance with sub-s, (2). (Vol 5) 1918 Cal 169 
fl70> : 19 Cri L Jour 701 (DB), 


[4] Accused not given any notice before order 
made to his prejudice — High Court ordered notice , 
re-heard the matter. (Vol 14) 1927 Cal 702 (704) : 
Cal 417 : 2S Cri L Jour 831 (DB). 

[5] Accused appealing against their conviction 
Accused before the Court . — Their advocates gi 
opportunity of being heard as to why their sentei 
should not be enhanced — Procedure is correct— No 
to accused themselves need not be given for second 1 
to show cause against enhancement. (Vol 21) 1934 
105 (110) : 61 Cal 6 : 85 Cri L Jour 554 (DB)*(VoI 
1927 Sind 85 (88) : 27 Cri L Jour 1205 (DB). 

[See also (’36) 87 Cri L Jour 859 (860) : 62 Cal ' 
(DB).] 

[6] This sub-section does not apply to an acct 
person to whom compensation has been ordered tc 
paid under S. 250 and such order is sought to be 
aside in revision. (Vol 24) 1937 Sind 125 (125) : 38 
L Jour 783:31 Sind L R 51 (DB) * (’88) 1888 Pun 
No. 14 Or, p. 24 (25, 26) (DB). 

[7] The sub-section has no application to a ( 
where the applicant is not an accused person and 
order of the lower Court is only confirmed by the E 
Court upon a reference made to It under S. 438. (Vol 
1946 Bom 276 (277, 278) (FB). 

[8] Application for revision against order of aequi 
— High Court can set aside order' only in respec 
accused persons who are actually parties to the revi 
application — Order of acquittal in respect of ace; 
persons who are not parties to the revision eannoi 
touched by High Court, (Vol 28) 1941 Pat 287 (287 
Cri L Jour 622. 

42. Appealable case— Revision— Sub- section 
— [1] A revision cannot be entertained in an appeal 
case, at the instance of the party who could have 
pealed but has not done so. (Vol 29) 1942 Oudh 
(441) : 43 Cri L Jour 668 * (’41) ILR (1941) 1 Cal 
(418) (DB) *(Vol 27) 1940 Bom 279(280) : 41 Cri L ,1 
916 : ILR (1940) Bom 500 (DB) * (Vol 26) 1939 R 
392 (393) : 41 Cri L Jour 108 : 1940 Rang L R 14 
(Vol 24) 1937 Bom 153 (153, 154) : I L R (1937) I 
263 : 38 Cri L Jour 606 (DB) * (Vol 24) 1937 Lah 
(133) : 17 Lah 604 : 38 Cri L Jour 432 * (Vol 24) 1 
Oudh 524 (527) ; 38 Cri L Jour 1062 : 13 Luck61S { 
*(Vol 24) 1937 Sind 100(101) : 38 Cri L Jour 665 ( 
*(Vol 22) 1935 Rang 393(393,394) : 37 Cri L Jour 9 
(Vol 3) 1916 All 816 (317) : 17 Cri L Jour 157 * 1 
16) 1929 Pat 640 (641) ; 30 Cri L Jour 765 * (Vol 
1929 Sind 176 (177) : 30 Cri L Jour 905 (DB). 

[See however (Vol 23) 1936 Nag 160 (161) : I 
(1937) Nag 38 : 39 Cri L Jour 349.] 

[2] Where an appeal lies under some provision of 
other than the Code the sub-section does not pre’ 
maintainability of a revision under the Code. (Vol 
1927 Lah 161 (162) : 28 Cri L Jour 230. 

[But see (Vol 22) 1935 Rang 393 (393) : 37 C 
Jour 94.] 

[3] High Court can take up the case in revision < 
reference under S. 438 or suo motu though this will 
ordinarily be done. (Vol 30) 1943 Bom 304 (805) 
Cri L Jour 786 (DB). (Reference under S. 438.) * 
29) 1942 Oudh 448 (444) : 43 Cri L Jour 763. (D< 
(Vol 3) 1916 All 316 (817) : 17 Cri L Jour 157. (Dc 
(’04) 1 Cri L Jour 477 (477) : 2 Low Bur Rui 209. ( 
* (Vol 18) 1931 Lah 145 (148) : 32 Cri L Jour 
(Do.) * (’02) 2 Weir 447 (448). (Do.)*(Vol 33) 194€ 
452 (458) : 48 Cri L Jour 46 (DB). (Suo motu.) * 
31) 1944 Pat 232 (233, 234) : 23 Pat 108 : 45 Cri L 
725 (DB). (Do,) * (Vol 12) 1925 Mad 239 (239) : 21 
L Jour 747 (DB). (Do.) * (Vol 4)1917 Upp Bur 2 
18 Cri L Jour 355 : 2 Upp Bur Rul 124. (Do.) * (Vc 
1924 Bind 129 (129) : 17 Sind L R 245 : 25 Cri L 
134 (DB) (Do.) * (Vol 12) 1925 Sind 206 (206):18 
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Optional with Couit 440. No party has any right to be heard either personally or by pleader 
to hear partk*. before any Court when exercising its powers of revision : 

Provided that the Court may, if it thinks fit, when exercising such powers, hear any party either 
personally or by pleader, and that nothing in this section shall be deemed to affect section 439 , 

sub-section (2). 

[1882— S. 440 ; 1872— S. 297.] 

441. When the record of any proceeding of any Presidency Magistrate is called for by the 
Statement by Presidency High Court under section- 435 the Magistrate may submit with the 
Magistrate of grounds of record a statement setting forth the grounds of his decision or order and 
his decisio n to be consider - any facts which he thinks material to the issue ; and the Court shall con- 
ed by High Court . 3 ider such statement before overruling or setting aside the said decision 

or order. 

[1882 — 3, 441.] 

M2. When a case is revised under this Chapter by the High Court, it shall, in manner herein. 
High Court's order before provided by section 425, eerfcifiy its decision or order to the Court by 
to be certified to lower which the finding, sentence or order revised was recorded or passed, and the 
Court or Magistrate . Court or Magistrate to which the decision or order is so certified shall there- 
upon make such orders as are conformable to the decision so certified; and, if necessary, the record 
shall be amended in accordance therewith. 

[1882 — 3. 442 ; 187*2— S. 299 Paras. 1, 2; 18G1 — S. 406.] 


Section 439— Note 42 (eontd.) 

Jj R 262 : 25 Cri L Jour 1862 (DB). (Do.) * (Vol 11) 
1924 Rang 98 (100) : 1 Rang 604 : 25 Cri L Jour 270 
*(1900) 2 Bom L R 334 (385) (DB) * ( J 02) 24 All 346(348). 

[4] The mere fact, that accused has failed to appeal 
is not, a ground for making a reference to High Court 
to exercise its powers of revision. (’06) 4 Cri L Jour 446 
(447) (DB) (Bom) * (’99) 1 Bom L R 117 (118) (DB). 

[See (Vol 32) 1945 Oudh20 (21) : 47 Cri L Jour 27.] 

[5] Court is not bound to treat application for revi- 
sion as appeal when no such request is made. (Vol 19) 
1932 Oudb 27 (28) : 7 Duck 501 : 38- Cri L Jour 278. 

[6] Application treated as appeal but dismissed on 
merits. (Vol 19) 1932 Rang 147 (148) : 10 Rang 315 : 33 
Cri L 3 763. 


43. Order in revision — Letters Patent appeal. — 
[1] No appeal lies under the Letters Patent from an 
order of a single Judge on a revision application. (Vol 2) 
1915 Mad 831 (832) : 39 Mad 539 : 16 Cri L Jour 303 
(DB) * (Vol 3) 1916 Mad 1223 (1224) : 16 Cri L Jour 
464 (DB) * (’94) 17 Mad 105 (105), 

[But see (Vol 1) 1914 Mad 712 (713) : 15 Cri L Jour 
862 (DB).] 

Section 440 — Note 1 


[1] This section is, to a certain extent, an exception 
to the general rule that no one should be condemned 
unheard, in that it provides that in revision no party 
has a right to be heard. (Vol 33) 1946 Bom 276 (277, 
278) : 47 Cri L Jour 700 (FB) * (Vol 27) 1940 All 426 
(426) : I L R (1940) All 539 : 41 Cri L Jour 876 * 
{Vol 12) 1925 Oudh 558 (558) : 26 Cri L Jour 527. 

[2] The proviso enacts that the Court may, if it 
, thinks fit, hear any party either personally or by 

pleader. ('81) 7 Cal 447 (451) (DB) * (’81) 7 Cal 523 
(535, 586) (DB). 

, , [8] A private complainant may be heard in revision 

^rto&Mxags.' AVol7) 1920 Cal 571 (571, 572) : 21 Cri L 
Jhtir 682T(DB) * (Vol 16) 1929 Bom 443 (444) : 31 
Cri L Jour 883, & '{Vo! 10) 1923 Cal 11 (12) : 50 Cal 159: 
24 Cri Ii Jour 206 (DBJ ^ (Vol 2) 1915 Cal 388 (389) : 
42 Cal 612 (624) : JIB CriL Jour 122 (DB). 

[4] In matters of ;ihoportance a private complaint 
V-' generally be heard; C92)19. Cal 380 (886) (DB). 

£5] A , reyisipn whieh praetioftlly amounts to an 
against an acquittal will be diBConrCged.: ('90) 14 
(864) i (DB)* 7 ; 'v'*' 

:\V ‘ . ; V'W- ‘ \ ' . . 


[6] Where the Sessions Judge, in his order of refer- 
ence, had written a complete order setting forth his 
view and a reply had been submitted by the Magistrate 
concerned and the facts were clear beyond all doubt, 
the High Court refused to hear the party. (Vol 14) 1927 
All 724 (726) : 29 Cri L Jour 88. 

[7] Order admitting revision only on question of 
sentence— Counsel can be heard only on that question. 
(Vol 27) 1940 All 426 (426) : I L R (1940) All 539 : 41 
Cri L Jour 876. 

[8] Section 12 (3), Bar Councils Act, does not pre- 
clude High Court from hearing complainant when it is 
considering finding of tribunal appointed under S. 11 of 
that Act. (Vol 18) 1931 Cal 680 (681) (SB). 

[9] The accused must be heard when order is in- 
tended to be made to his prejudice. The fact that the 
Magistrate who referred the case to the High Court 
under S. 438 gave a hearing to the accused is not suffi- 
cient. (Vol 5)gl918 Cal 169 (170) : 19 Cri L Jour 701 (DB). 

[10] Revision against conviction — High Court can 
reduce sentence without notice to Crown. (Vol 34) 1947 
Lah 47 (48, 49) : I L R (1946) Lah 295 (SB). 

Section 441 — Note 1 

[1] This section does not abrogate the terms of 
Ss. 263 and 370 ; it merely allows the Presidency 
Magistrate to supplement the reasons which should 
have already been stated under Ss. 263 and 370. (Vol 
10) 1928 Mad 185(186): 46 Mad 253 : 24 Cri L Jour 84 
* (Vol 10) 1923 Cal 725(726): 25 Cri L Jour 492(D B). 

[2] The failure to record any reasons at all under 
Ss. 263 and 370, though irregular, will not be a ground 
for interference in revision, if the grounds set forth in 
the statement nnder this section are sufficient to 
support the order of the lower Court, and if there is no 
failure of justice. (Vol 29) 1942 Mad 603 (604) : 43 Cri 
L Jour 859 * (Vol 10) 1923 Mad 185 (186, 187) : 48 
Mad 253 : 24 Cri L Jour 84 * (’09) 10 Cri L Jour 117 
(118) (DB) (Mad). 

[3] The section does not enable Presidency Magis- 
trate to give fresh reasons for their decisions contra- 
dictory to those already given. (Vol 17) 1980 Mad 2 25 
(225) ; 31 Cri L Jour 460, 

Section 442-^-Note 1 

03 The section applies to all revisions by a Higi 
Court whether under 8, 435 or S. 439. It, however, im 



PART VIIL 


Special Proceedings. 


^CHAPTER XXXIII, 

“As regards the new Chapter XXXIII it will be observed that it applies to offences punishable with 
imprisonment which are alleged to have been committed outside a presidency-town. The first step to be taken tc- 
seeure that such a case shall be tried under the provisions of the chapter is a claim to be made by the accused 
person before the Magistrate. Unless such a claim is made at one of the stages indicated for the trial of a 
summons-case, or of a warrant-case, or for the enquiry preliminary to commitment, the provisions of this chapter: 
will not apply. The Magistrate then makes such enquiry as he thinks necessary. As a guide to the Magistrate in- 
coining to a finding as to whether the ease should be tried under the provisions of the chapter or not, it is provided 
that if the complainant and the accused persons or any of them are respectively European and Indian British 
subjects or Indian and European British subjects, he shall find that the case should be tried under the provisions 
of the chapter. For other cases with which both European British subjects and Indian British subjects are 
connected, the Magistrate must be satisfied that it is expedient for the ends of justice that the case shall be so 
tried. This, it is observed, is the same criterion as that now contained in clause (e) of sub-section (1) of S. 520- 
of the Code of Criminal Procedure, relating to the powers of a High Court to transfer criminal cases. If the 
Magistrate rejects the claim, the person has a right of appeal to the Sessions Judge whose decision is final, and if 
the claim is rejected by the Magistrate, the Magistrate is required to stay proceedings until the expiration of the 
period allowed for the presentation of the appeal or, if an appeal is presented, until it has been decided. The 
period allowed for the presentation of an appeal is fixed by the amendment of the Indian Limitation Act, 1908, 
made by clause 39 of the Bill at seven days (Limitation Act, Art. 150 A). ‘The persons who will be included within 
the term ‘complainant' for the purpose of these provisions are then defined by the proposed S. 444. Incidentally 
public servants and officers and servants of companies, associations or bodies to which the Local Government by 
general or special order may declare the provisions of the section to apply will not be included within the 
definition merely because they have made a complaint or given information in their official or quasi-official 

capacity. The procedure in summons-cases punishable with imprisonment is then laid down. For warrant- 

cases which would normally be triable under the provisions of Chapter XXI of the Code, if it is found that the 
ease ought to be tried under the provisions of the chapter, a Magistrate is required, if he does not discharge the 
accused, to commit the case for trial to the Court of Session, whether the case is or is not exclusively triable by 
that Court. Normally in the Court of Session the case will then be tried by a jury of mixed nationality, the 
majority of the jurors being either Indians or Europeans and Americans according as the accused person is an 
Indian or a European subject of His Majesty.”— S. 0. R. [XII of 1923]. 

Special provisions relating to cases in which European and Indian 
British subjects are concerned. 


M3. (1) Where, in the course of the trial outside a presidency-town of any offence punishable • 
Determination regard - with imprisonment, the accused person, at any time before he is committed ' 
ing applicability of this for trial under section 213 or is asked to show cause under section 242 or ■ 
Chapter* enters on his Refence under section 256, as the case may be, claims that 

the case ought to be tried under the provisions of this Chapter, the Magistrate inquiring into or- 
trying the case, after making such inquiry as he thinks necessary, and after allowing the accused 
person reasonable time within which to adduce evidence in support of his claim, shall, if he is 
satisfied — 

( aj that the complainant and the accused persons or any of them are respectively European 
and Indian British subjects or Indian and European British subjects, or 
( h) that, in view of the connection with the case of both an European British subject and ■ 
an Indian British subject, it is expedient for the ends of justice that the case should i 
be tried under the provisions of this Chapter, 

record a, finding that the case is a case which ought to be tried under the provisions of this* 
Chapter, or, if he is not so satisfied, record a finding that it is not such a case. 


Section 442 — Note 1 ( contd ,) 

plies that the powers of revision under Chapter XXXII 
are exercisable only in respect of findings, sentences or 
orders of inferior Courts. ('09) 9 Cri L Jour 378 (881) ; 
3909 Pun Re No. 4 Or (D B), 

SECTION 443 — SYNOPSIS. 

1. Scope of the Chapter. 

2. “Any offence punishable with imprisonment,” 

3. “Claims that the case ought to be tried under 

the provisions of this Chapter.” 

4. “After making such inquiry .... in support of 

his claim,” 

5. Proof in the case of European British subject. 

6. In view of the connexion with the case of a 

racial issue— Clause (b). 

7. “Where the Magistrate rejects the claim,” 


1. Scope of the Chapter. — [1] This chapter is • 
designed to apply to oases of racial distinction where 
there is a real dispute between a European and an 
Indian, or vice versa . The mere fact that the accused 1 
is a European British subject and information was 
given by Indian British subject under circumstances 
not sufficient to make the informant a complainant 
within S, 444 will not bring the case within the chapter. 
(Vol 26) 1939 Cal 545 (558) :ILB (1939) X Cal 162 : 
41 Cri lx Jour 72 (DB). 

[See also (Yol 25) 1938 Sind 150 (151) : 39 Cri L 
Jour 789 : 1 L R (1939) Ear 38 (DB).] 

[2] A claim by the accused and a finding by the 
Magistrate are necessary ingredients for the application 
of this chapter. (Yol 26) 1939 Cal 545 (554) : ILR 
(1939) 1 Cal 162 : 41 Cri 3T Jour 72 (DB) * (Yol 25) 

1^0 dir 1 RA M_Rl\ - QQ tV; T. Tr»nv 7ftQ ► T L R 
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( 2 ) Where the Magistrate rejects the claim, the person by whom it was made may appeal to 
the Sessions Judge, and the decision of the Sessions Judge thereon shall be final and shall not be 
questioned in any Court in appeal or revision. 

( 3 ) Where the Magistrate rejects the claim, he shall stay the proceedings until the expiration 
of the period allowed for the presentation of the appeal or, if an appeal is' presented, until it has 
been decided. 

[1882 S. 448; 1872 — S, 72 Paras. 1, 2 and S. 74 Para, 1; 1881— S. 89.] 

[a] Chapter 33 (Ss. 443 to 449) was substituted by the Criminal Daw Amendment Act, 1923 (12 [XII] of 1928), 
S. 27, for the original Chap. 83 (Ss. 443 to 463). This chapter does not apply to proceedings of a Special Tribunal 
constituted under the Criminal Daw Amendment Ordinance, 1943 (No. 29 of 1943); see S. 6 (2) of that Ordinance. 


Section 443 — Note 1 (contd,) 

Ear 38 (DB)#(Vol 12) 1925 Oudli 469 (471) : 28 Oudh 
Cas 230 : 26 Cri D Jour 1217 # (Vol 83) 1946 Nag 225 
(225) : 47 Cri L Jour 364 :ILR (1946) Nag 627. 

[See also (Vol 28) 1941 Pat 163 (164, 165).] 

[See however (Yol 25) 1938 Rang 105 (107) : 39 
-Cri D Jour 470.] 

[3] Where both the accused and the complainant are 
European British subjects or Indian British subjects, 
no racial issue arises and this chapter does not apply. 
(Vol 16) 1929 Lah 187 (188) : 30 Cri L Jour 918 (DB). 

2. “Any offence punishable with imprison- 
ment.” — [1] The provisions of thi3 chapter can be 
invoked for the trial of the offence of murder because a 
person charged for murder may ultimately be convicted 
-of a lesser offence. (Vol 19) 1932 Lah 490 (491, 492) ; 
13 Lah 755 : 33 Cri L Jour 529 (DB). 

[2] Chapter does not apply to proceedings under 
Chapter VIII of the Code. (Vol 20) 1933 Lah 1019 
(1020) ; 35 Cri L Jour 505 * (’ll) 12 Cri L Jour 248 
(249) (Low Bur). 

3. “Claims that the case ought to be tried 
under the provisions of this Chapter.” — [1] Whereas 
in a claim to be dealt with under Chap. XLIV-A the 
^claimant has always to prove his status, in a claim 
under Chapter XXXIII this is so only if the claim is 
based upon cl. (a) of sub-s. (1) of this section. (Vol 12) 
1925 Cal 384 (386, 387) : 51 Cal 980 : 26 Cri L Jour 
3S5*(Vol 12) 1925 Cal 14 (18) : 52 Cal 347 : 26 Cri L 
Jour 401 (DB). 

[2] If a claim is made and a finding favourable to 
.the accused is recorded by the Magistrate, such a find- 
ing is final and the Bench of Magistrates in a summons- 
case, or a Sessions Judge in a warrant-case is bound to 
act under the provisions of this chapter. (Vol 12) 1925 
Oudh 469 (471)': 28 Oudh Cas 280 : 26 Cri D Jour 
1217 * (Vol 19) 1932 Lah 490 (492) : 13 Lah 755 : 33 
Cri L Jour 529 (DB). 

[3] If the prosecution is aggrieved by an order under 
this section it should take steps to have the order set 
aside by moving the High Court in revision. (Vol 20) 
1933 Lah 1019 (1020) : 35 Cri L Jour 505.* 

also (Vol 30) 1948 Lah 8 (9) : 43 Cri L Jour 

901.] 

[4] When the finding of the Magistrate is adverse to 
the claim, it is final unless the accused appeals to the 
^Sessions Judge in which case the decision of the 
Sessions Judge will be final. (Vol 12) 1925 Oudh 469 
(47 1) : 26 Oudh Cas 230 : 26 Cri L Jour 1217. 

■. M A finding rejecting the accused’s claim without 
■ giving him an\ opportunity of adducing evidence in 
support of his claim will not be one to which the provi- 
sub-s. (2) will apply. (’37) ILR (1937) 2 Cal 
T*t (74*, 74f>) (DB). , 

16] The omission to record the finding by the Magis- 
, estate does not vitiate the proceedings of committing the 
accused to the Court of Session under S. 446 if the 
implied in the cominittal otder. (Vol 25) 1938 

gained iti Chapter is to 


be followed only where a plea of status is raised. 
(Vol 26) 1939 AU 602 (603) : 40 Cri L Jour 917 : I L R 
(1939) All 851, 

[8] The mere fact that an accused person is a i 
European British subject does not ipso facto entitle 
him to a right of the special procedure under this 
chapter. (Vol 16) 1929 Lah 187 (188) : 30 Cri L Jour 
918 (DB). 

[9] Where the accused merely stated that they were 
European British subjects and claimed to be tried as 
such, it was held that there was no claim to be tried 
under Chapter XXXIII. (Vol 12) 1925 Oudh 469 (471): 

28 Oudh Cas 230 : 26 Cri L Jour 1217. 

[10] The stage at which this claim is to be preferred 
is specially mentioned in sub-s. (1), when it is put 
forward by the accused on his own initiative; but there 
does not appear to be any restriction in this behalf in a 
case where the Magistrate informs the accused under 
S. 447 of his rights. (Vol 12) 1925 Cal 384 (386) : 51 
Cal 980 : 26 Cri L Jour 385. 

[11] An accused person may relinquish or waive his 
right to be tried under this chapter. Once a Magistrate 
has taken proceedings under Chap. XXXIII he cannot 
himself direct that the proceedings should not go on 
under that chapter. (Vol 26) 1939 Cal 545 (555) : ILR 
(1939) 1 Cal 162 : 41 Cri L .Tour 72 (DB) « (Vol 25) 
1938 Sind 150 (151) : 39 Cri L Jour 789 : I L R (1939) 
Kar 38 (DB)*(’ll) 12 Cri D Jour 486 (436): 7 Nag L R 
93*(’93) 16 Mad 308 (309) (DB) * (Vol 5) 1918 Pat 59 
(60) : 18 Cri L Jour 986*( T 88) 12 Bom 561 (567) (DB). 

[See however (Vol 30) 1943 Sind 123 (124) : ILR 
(1943) Kar 1 : 44 Cri L Jour 586 (DB).] 

[12] If the accused does not want that the proceed- 
ings should go on under this chapter, the proper course 
is for him to apply to the High Court which can pass 
appropriate orders under S. 561A. (Vol 25) 1938 Sind 
150 (151) : 39 Cri L Jour 789 ; I L B (1939) Kar 38 
(DB). 

4. “After making such inquiry .... in support , 
of his claim.” — [1] Inquiry into claim is left to Magis- 
trate’s discretion — Provision as to allowing time to 
accused to adduce evidence in support of his claim is 
mandatory. (’37) ILR (1937) 2 Cal 741 (745) (DB). 

5* Proof in the case of European British 
subject. — [1] Before a person can be .held to be a 
European British subject, he must both make the elaim 
and establish, it. (Vol 26) 1939 Cal 545 (548) : I L B 
(1939) 1 Cal 162 : 41 Cri L Jour 72 (DB) * (’88) 12 
Bom 561 (568) (DB). 

[2] Whether or not an accused is European British 
subject is a matter of fact. (’66) 6 Suth W B Cr 13 (14) 
(DB)*{’68) 10 Suth W B Cr 6 (6). 

[3] An affidavit filed by the accused stating his 

parentage and birth-date and Supported by a certified 
copy of the certificate of marriage of his parents is , 
sufficient to prove claim. (Vol 14) 1927 Cal 307 (307/ 
308) : 54 Cal 52 : 28 Cri h Jour 481 (DB)** (Vol 13) 
1926 Cal 1203 (1205) : 53 Cal 746 : 27 Crr L Jour 
1304 (DB). ■ • - U • 
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444. For the purposes of section 443, “complainant” means any person making a complaint 
i Di'ji'Mion of or, in relation to any case of which cognizance is taken under clause (b) of see- 
‘complainant", tion 190, sub-scction (1), any person who has given information relating to the 
commission of the offence within the meaning of section 154: 

Provided that a Public Prosecutor, a public servant, a member, officer or servant of any 
focal authority, a railway servant as defined in section 3 of the Indian Railways Act, 1890, or an 
officer 'or servant of any company, association or other body to which the a [Provincial Government] 
•nay, by general or special order published in the b [Official Gazette], declare the provisions of this 
section to apply, shall not, by reason only of the fact that he has made a complaint of, or given 
information of, an oilenco in his capacity as such Public Prosecutor, public servant, railway 
servant, momber, officer or servant, be deemed to be a complainant within the meaning of this 
section, nor shall a police-officer be so deemed by reason only of the fact that a report under sec- 
cion 178 relating to a ease has been made by or through him. 

[1882 — S. 414 ; 1872 — Jb 72 para L, S. 76 para 1J 
fa] Substituted by A. 0. for “Local Government.” [b] Substituted by A. 0. for “Local Official Gazette.] 

445* i ' Jj "Whore a Magistrate or a Sessions Judge decides under section 443 that a case 
Procedure in ought to be tried under the provisions of this Chapter and the case is a sammons- 
‘Winmonwascfi. case, the Magistrate trying the same, shall direct that the case be referred to 
a Bench of two Magistrates and shall send a copy of such order to the District Magistrate who 
tihall forthwith provide for the constitution of a Bench of two Magistrates of the first class, 
■of whom ono shall bo an European and the other an Indian, for the trial of the case. 

f 2 1 Where the Magistrates constituting the Bench by which a case is tried under this section 
differ in opinion, the case, together with their opinions thereon, shall be laid before the Sessions 
Judge, who may examine any party or recall and examine any witness who has already given 
evidence in the case, and may call for and take any further evidence, and shall thereafter pass 
■such judgment, sentence or order in the case as he thinks fit and as is according to law. 

1 2 ■’ Any person convicted by a Bench under this section shall have the same right of appeal 
as if he had beon convicted by a Magistrate of the first class, and any person convicted by a 
•Sessions Judge under sub-section ( 2 ) shall have the same right of appeal to the High Court as if 
he had been convicted by the Sessions Judge at a trial held by the Sessions Judge under this 


( •// In any case in which it is impracticable to constitute a Bench in accordance with the 
provisions of sub- section (1) in any district, the District Magistrate shall transfer the case for 


Section 443 ( contd ,) 

6. In view of the connexion with the case of a 
racial issue — Clause (b) — [X] The trial Court has the 
discretion to decide whether it is expedient that the 
ease should he tried under the provisions of thi3 chapter. 
(Vol 80) 1943 Luh 3 (10) : 43 Cri L .Tour 901. 

f2] Where complaints under Ss. 193 and 406 against 
vi British Indian subject are made by the High Court as 
'ibe result of an application made by a European British 
subject, the European British subject and the Indian 
British .subject arc undoubtedly connected with the case 
within the meaning of this clause, although the com- 
plainant in such a case cannot be said to be the 
European British subject so as to make clause (a) appli- 
mble. (Vol 30) 1043 Lah 8 (10) : 43 Cri L Tour 901. 

[3] The mere fact that an Indian British subject was 
.% co-accused with a European British subject in the 
Indictment tinder which the commitment to the Sessions 
Court had been made, is not sufficient to bring the case 
under this clause. (Vol 12) 1925 Cal 501 (502) : 26 Cri 
Xi Tour 662 (DB). 

7. “Where the Magistrate rejects the claim/’ 
etc.— Sub-section (2). — [1] Sub-section (2) does not 
moan that, even though the provisions of this Code 
have been entirely ignored from start to finish, the 
ifUgh Court, in revision, will have no power to put the 
fatter right. (’37) I b B (1987) 2 Cal 741 (743) (DB). 

, , [2] Where a Magistrate rejects the claim of the 
Accused without complying with the provisions of 


sub-s. (1), the order is improper. (*87) ILR (1937) 2 
Cal 741 (745) (DB). 

[3] While the Legislature has provided an appeal 
from an order rejecting a claim, it has provided no 
appeal from an order accepting such claim. But such 
order is open to revision. (Vol 30) 1943 Lah 8 (9) : 43 
Cri L Jour 901 * (Vol 20) 1933 Lah 1019 (1020) : 35 
Cri L Jour 505*(Vol 33) 1946 Nag 225 (226) : 47 Cri B 
Tour 364 ; I L B (1946) Nag 627. - 

Section 444— Note 1 

[1] Where a public servant makes a complaint, this 
chapter does not apply. (Vol 13) 1926 Pat 566 (568) : 27 
Cri L Jour 1041 (D B) » (Vol 12) 1925 Cal 501 (502) : 
26 Cri L Jour 662 (D B) * (Vol 13) 1926 Sind 230 (230, 
281) : 20 Sind L R 178 : 27 Cri L Jour 770. 

[2] In criminal prosecution launched against an 
Indian British subject by a European employee on behalf 
of railway administration, the accused cannot claim to 
be tried under this chapter. (Vol 11) 1924 Rang 373 
(374) : 26 Cri L Jour 190. - 

[3] A police officer making report under S. 173 is, 
not a complainant. (Vol 26) 1939 Cal 545 (556) : I L B 
(1939) 1 Cai 162 : 41 Cri L Jour 72 (D B). 

[4] A durwan or any other person going to poliee- 
station and giving information that a certain man isi 
lying on floor with blood-marks on his person is not a 
complainant. (Vol 26) 1939 Cal 545 (556) ; I X» R (1939) 
1 Cal 162 ; 41 Cri L Jour 72 \X> B). 

398 & 399 A. M* 
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trial by a like Bench to such other district as the High Court may, by general or special 
order, direct. 

fo) Notwithstanding anything contained in this section, the a [Provinciai Government] may, 
by notification in the b [(Meial Gazette], direct that all summons- cases tried under the provi. 
sions of this Chapter in any district specified in the notification shall be tried as if they were 
warrant-cases in accordance with the provisions hereinafter in this Chapter laid down for the trial 
of warrant- eases. 

[1882 — S. 445 ; 1872 — Ss. 73, 488 ; 1861 — Ss. 40, 165.] 

[a] Substituted by A. O. for “Local Government”, [b] Substituted by 0. for “Local Official Gazette,” 

446. (J) "Where a Magistrate or a Sessions Judge decides under section 443 that a case 
Procedure in ought to be tried under the provisions of this Chapter and the case is a warrant. 
warrant-cases. case, the Magistrate inquiring into or trying the case shall, if he does not discharge 
the accused under section 209 or section 253, as the case may be, commit the case for trial to the 
Court of Session, whether the case is or is not exclusively triable by that Court. 

(2) Where an accused is committed to the Court of Session under sub-section (l), the Court 
shall proceed to try the case as if the accused had required to be tried in accordance with 
the provisions of section 275, and the provisions of that section and the other provisions of 
Chapter XXIII, so far as they are applicable, shall apply accordingly : 

Provided that where the trial before the Court of Session would in the ordinary course be 
with the aid of assessors and the accused, or all of them jointly, require to be tried in accordance 
with the provisions of section 284A, the trial shall be held with the aid of assessors all of whom 
shall, in the case of European British subjects, be persons who are Europeans or Americans or, in* 
the case of Indian British subjects, be Indians. 

[1882 — S. 446 ; 1872 — g. 74 para. 2.] 


447. If at any stage of an inquiry or trial under this Code it 
appears to the Magistrate that the case is or might be held to be a case* 
which ought to be tried under the provisions of this Chapter, he : 
shall forthwith inform the accused person of his rights under this Chapter. 

[1882— S. 447; 1872— S. 75 Para. 1, 8. 438 Para. 2.] 


Court to inform accused 
persons of their rights in 
certain cases. 


448. [Beferences to Sessions Judge to be construed as references to High Court in Bangoon.2 
Repealed by A. 0. 

[1882 — 8". 448.] 


Section 446 — Note 1 

[1] Before committing a case under this section the 
Magistrate should arrive at a decision under S. 443 that 
the case ought to be tried under this chapter. (Yol 25) 
1938 Rang 105 (107) : 39 Cxi L Jour 470. 

[2] The section is mandatory, and the case must be 
committed to the Court of Session. (Vol 16) 1929 All 84 
(84) : 51 All 483 : 30 Cri L Jour 218. 

[3] Charge once framed under Chapter 38 cannot be 
cancelled under S. 213 (2) —But High Court can under 
8. 561- A direct proceedings to be treated under Ch. 21 
if accused so want it. (Yol 25) 1938 Sind 150 (151) ; 39 
Cri L Jour 789 : I*L R (1939) Ear 38 (DB) « (Yol 18) 
1931 All 866 j367) : 53 All 690 ; 32 Cri L Jour 866. 

[4] In a joint trial, a Magistrate cannot assume 
jurisdiction against an Indian British subject by dis- 
charging the European British subject. (Yol 16) 1929 
All 84 (84) : 51 All 483 : 30 Cri L Jour 218. 

[5] Before a Magistrate commits the case under this 
section. he must consider whether there are grounds for 
discharging the accused therefore he cannot commit 
the case without holding any preliminary enquiry under 
Chapter XYHI. (Yol 26) 1939 All 602 (604) :* 40 Cri 
;%i Jour 917 : 1 L B (1939) AH '851 * (Yol 20) 1933 Pat 

677J677) : 12 Pat 707 ; 35 Cri L Jour 174 (DB). 

%'kf ( ;|63 ; :'^a^trate' 'in sub-s. , (l) means Magistratehaving 
td inqjmre in^o case — Magistrate not 
view Of S.‘2 £a — Magis- 

‘JvX V V V * ";* - Ve ;?„* ‘ \S\ ' **' *, ' . V* * j ' , 1 


trate should direct complainant to make complaint to a* 
Magistrate having such power and should not himself 
commit accused to sessions. (Yol 26) 1939 All 602 (604); 
40 Cri L Jour 917 : I L R (1989) All 851. 

[7] As regards quashing of commitments the limita- 
tion imposed by S. 215 does not in terms apply to* 
commitments made under this seotion but the High 
Court should not go beyond the rule contained in S. 215- 
when dealing with such commitments and interfere on 
grounds of pure fact. (Yol 32) 1945 Lah 1 (2) : 46 Cri' 
L Jour 648 (DB). 

[8] Decision by Magistrate that Chap. 33 applies to 
case is final and cannot be interfered with by Sessions- 
Judge. (Yol 19) 1932 Lah 490 (492) : 13 Lah 755 ; 33* 
Cri L Jour 529 (DB). 

[9] Accused committed under 8. 446 (1) — Trial 
must be by jury' under 8. 446 (2) unless the accused 
requires to be tried with the aid of assessors in accord- 
ance with 8. 284A. (Vol 12) 1925 Lah 236 (236, 237) t 
5 Lah 515 : 26 Cri L Jour 540 (FB). 

Section 447 — Note 1 

[1] An omission by a Magistrate to inform an accuse^ . 
of his right under this chapter as required by this- 
section is absolutely cured by the provisions of B. 534* 
(Yol 22} 1935 Bang 67 (68) : 13 Bang 104 ; 36 Cri I* 
Johr 595 (EB). (Overruling (Yol 12) 1925 Kang 239 u & 
R&tg 220 : 26 Cri h Jour 137 I on another point.) ; ' t ‘ 
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Special provisions 
relating to appeal . 


m . (1) Where— 


{ a) a case is tried by jury in a High Court or Court of Session under the provisions of 
this Chapter, or 

(h) a case which would otherwise have been tried under the provisions of this Chapter is 
under this Code committed to or transferred to the High Court and is tried by jury 
in the High Court, or 

(c) a case is tried by jury in the High Court in a presidency-town and the High Court 
grants leave to appeal on the ground that the case would, if it bad ieeu tried outside 
a presidency- town, have been triable under the provisions of this Chapter, 
then, notwithstanding anything contained in section 4IS or section 423, sub-section (2), or in 
the Letters Patent of any High Court, an appeal may lie to the High Court on a matter of fact 
as well as on a matter of law. 


(2) Notwithstanding anything contained in the Letters Patent of any High Court, the ^Pro- 
vincial Government] may direct the Public Prosecutor to present an appeal to the High Court 
from an original order of acquittal passed by the High Court in any such trial as is referred to in 
subsection (1). 

(3) An appeal under sub section (l) or sub-section (2) shall, where the High Court consists 
of more than one Judge, be heard by two Judges of the High Court. 

[1882— S. 449; 1872— S. 76] 

[a] Substituted by A. O., for “Local Government”, 

SECTION 449 — SYNOPSIS. 


1. Scope. 

2. Finality of a finding under Section 443. 

3. Leave to appeal to the High Court — Clause (c). 

4. Proof of nationality under clause (c). 

5. Power of High Court on appeal or on reference 

under Secticn 307. 

1. Scope. — [1] The right of appeal under clause (a) 
exists only when the trial is held under this chapter. 
Therefore, a person, who could have claimed but has 
not claimed to be tried under this chapter, has no right 
of appeal under clause (a). (Vol 22) 1935 Bang 67 (68) : 
13 Bang 104 : 36 L Jour 595 (FB). (Overruling (Vol 12) 
1925 Bang 239 : 3 Rang 220 : 26 Cri L Jour 1371 on 
another point.) 

[2] Right of appeal under ol. (c) is subject to a con- 
dition, namely, that the High Court grants leave to 
appeal on the ground that the ease would, ii it had 
been, tried outside a presidency- town, have been triable 
under the provisions of this chapter. (Vol 26) 1939 
Cai 545 (554) : 41 Cri L Jour 72 : I L B (1939) 1 Cal 
362 (DB) * (Vol 14) 1927 Cal 307 (308) : 54 Cal 52 : 
28 Cri L Jour 481 (DB). 

[3] Failure to claim the benefit of S. 528-A does not 
debar an accused person from urging, so far as the 
right of appeal under clause (c) of this section is con- 
cerned, that the conditions mentioned in clause (a) or (b) 
of S. 443 exist. And if this is shown, the accused is 
under the present clause (c) entitled to the right of 
appeal. (Vol 12) 1925 Cal 14 (16) : 52 Cal 347 : 26 
Cri L Jour 401 (DB). 

[See however (Vol 26) 1939 Cal 545 (555): 41 Cri 
L Jour 72 : 1 L B (1939) 1 Cal 162 (DB).] 

2. Finality of a finding under Section 443— [1] 
Magistrate passing an erroneous order that accused 
should be tried under this chapter — No steps taken to 
set it aside — Crown cannot challenge it at appellate 
stage. (Vol 12) 1925 Cal 501 (502) : 26 Cri L Jour 662 
(D B). 

3. Leave to appeal to the High Court — Cla- 
use (c), — [1] An application for leave to appeal under 
eL (c) may be heard by a Division Bench rather than by 
the Judge who tried the case, (Vol 12) 1925 Cal 673 
<674) : 52 Cal 636 : 26 Cri L Jour 835 (DB). 


[But see (Vol 12) 1925 Cal 14 (15) : 52 Cal 347 : 20 
Cri L Jour 401 (DB).] 

[2] The proper time to raise the question of a right 
to be dealt with under this chapter, is when leave to 
appeal is applied for. (Vol 12) 1925 Cal 14 (19) : 52 Cal 
347 : 26 Cri L Jour 401 (DB). 

[See however (Vol 26) 1939 Cal 5 45 (555) : 41 Cri 
L Jour 72 : I L B (1939) 1 Cal 162 (DB).] 

[3] Application for leave to appeal should be made 
with notice to* the Crown; but once leave is granted 
without such notice it cannot be revoked on the ground 
of want of such notice. (Vol 12) 1925 Cal 14 (15):52 Cal 
347 : 26 Cri L Jour 401 (DB). 

4. Proof of nationality under clause (c). — [1] An 
affidavit filed by the applicant stating his parentage and 
date of birth and supported by a certified copy of the 
marriage certificate of his parents is admissible in proof 
of the nationality of the applicant. (Vol 14) 1927 Cal 
307 (807, 308) : 54 Cal 52 : 28 Cri L Jour 481 (DB). 

5. Power of High Court on appeal or on re- 
ference under S. 307. — [1] High Court can entertain 
an appeal under this section even against a conviction 
based on the unanimous verdict of a jury on a matter 
of fact. (Vol 23) 1936 Nag 103 (105): 37 Cri L Jour 607: 
31 Nag LB Sup 215 (DB). (High Court must assume 
that finding of fact is correct — Onus is on appellant to 
prove otherwise.) 9* (Vol 12) 1925 Lah 401 (402) : 6 
Lah 98 : 26 Cri L Jour 1241 (DB). 

[2] Trial by jury — Serious instances of nondirec- 
tion and misdirection — Appeal to High Court under 
S. 449 — High Court can consider evidence and main- 
tain conviction and is not bound to order retrial. 
(Vol 33) 1946 P C 82 (85) : I L R (1946) Lah 119 : 47 
Cri L Jour 616: 73 Ind App 77 (PC), (Affirming (Vol 32) 
1945 Lah 105 : 1 L R (1945) Lah 290 : 47 CriL Jour- 
4 (FB); Overruling 21 Cal 955 and 25 Cal 230.) 

' [3] Trial by jury — Appeal— Inadmissible evidence 
admitted in trial Court — High Court can maintain 
conviction if other evidence is sufficient to sustain such 
conviction — High Court is not bound to order retrial. 
(Vol 33) 1946* P C 82 (85) : I L R (1946) Lah 119 : 47 
CriL Jour 616 : 73 Ind App 77 (PC). (Affirming (Vol 32) 
1945 Lah 105 : I L R (1945) Lah 290 : 47 Cri L Jour 
4 (FB).) 
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a $50 to 183, Jtcpeahd.j 

fa] S(£ foot-remark [a] to Chapter XXXIII 


CHAPTER XXXIV. 

Lunatics. 

$64, (I) ’When a Magistrate holding an inquiry or a trial has reason to believe that the 
I'Vvcedurc accused is of unsound mind and consequently incapable of making his defeneo, the 
in case of ]\Xagistuate shall inquire into the fact of such unsoundness, and shall cause such person 
inqlmattc examined by the Civil Surgeon of the district or such other medical officer as the 

a (Provinoial Government] directs, and thereupon shall examine such Surgeon or other 
offteer as a witness, and shall reduce the examination to writing. 

b [ (2A) Pending such examination and inquiry, the Magistrate may deal with the accused in 
accordance with the provisions of section 466. ] 

(2) If such Magistrate is of opinion that the accused is of unsound mind and consequently 
incapable of making his defence, he b [shall record a finding to that effect and] shall postpone fur- 
ther proceedings in the case. 

[1882— S. 464; 1872— Ss. 428, 424; 1861— S. 388.] 

[a] Substituted by A. 0. for ‘‘Local Government”. 

[b] Inserted by the Code of Criminal Procedure (Amendment) Act, 1928 (18 [XVIII] of 1928), S. 120. 


Section 449 — Note 5 ( contd.) 

[4] In cases tried by jury under Cb, 33 an appeal 
lies under this section to the High Court on a matter of 
fact as well as law and therefore High Court’s powers 
on reference under S. 307 in such cases are wider than 
those in other cases. To justify an interference by the 
High Court under S. 307 in such cases it is not necessary 
that the finding of jury should be manifestly wrong or 
perverse. (Vol 12) 1925 Lab 401 (402) .* 6 Lah 98 : 26 
Cri L Jour 1241 (DB). 

[See also (Vol 27) 1940 Nag 17 (22) : 41 Cri L Jour 
289 :ILR (1940) Nag 394 (FB). ( Obiter — Per Niyogi 
and Bose JJ, in Order of Reference.)] 

[But see (Vol 13) 1926 Pat 566 (568) : 27 Cri L Jour 
1041 (DB).] 

Section 464 — Note 1 

[1] This section has nothing to do with the question 
whether the accused was or was not of unsound mind 
when he is alleged to have committed the offence 
(1900) 1900 All W N 47 (48). 

[2] It is only in oases where the accused appears to 
be incapable, by reason of mental infirmity, of taking 
his trial that the issue of insanity must be tried. (Vol 
15) 1928 Lah 796 (798): 9 Lah 371 : 29 Cri L Jour 204 
(DB) © (’05) 2 Cri L Jour 91 (93) (DB) * (Vol 19) 1932 
Oudh 190 (190, 191) : 38 Cri L Jour 542, 

[3] It is not incumbent upon a Magistrate to order "a 
medical enquiry upon a mere defence of insanity. 
(Vol 15) 1928 Lah 796 (798): 9 Lah 871: 29 Cri L Jour 
204 (DB). 

[4] The Magistrate must have reason to believe that 
the accused is of unsound mind, (’31) 32 Gri L Jour 816 
(817) (DB) (Lah). 

[53 The Magistrate must be satisfied that there is a 
prima fade case against the accused in respect of the 
offence charged. (’94) 1894 Pun Re No. 11, Cr, p. 35 
(37) (DB). • ' ■ 

[6] An enquiry must be made before the Magistrate 
begins to record evidence in the cate. (Vol 7) 1920 All 
854 (365) i 42 All 137 : 21 Cri L Jour 83 (DB). 

‘ TO Enquiryshould not be limited to the examina- 
tion of the 'Civil Burgeon or the medical officer. Oppor- 
■ tuiiity should be given to the party to rebut the evidence 
^ ; (Yd ,20) 1933 Oudh 362 (363) ; 

$hou3& be* allowed an opportu- 
-'to rebut the evidence given 


by the party, (Vol 25) 1938 Pcsh 24 (25) : 39 Cri L Jour 
737. 

[9] If the accused is found to be of unsound mind 
and incapable of making his defence the Magistrate 
must not proceed with the case but must postpone 
further proceedings. (*88) 2 Weir 581 (581) © (’81) 5 
Bom 262 (268) (DB) © (’92-96) 1 Upp Bur Bui 50 (51) 
© (’68) 10 Suth W R Cr 37 (37) (DB) © (Vol 12) 1925 
Mad 440 (441) : 48 Mad 388 : 26 Cri L Jour 701©(’82) 
1882 All W N 106 (106)©(1900) 1900 AH WN 47 (48) © 
(’68) 1868 Pun Re No. 28 Cr, p. 80 (81) (DB). 

[10] Section does not apply to proceedings under 
S. 488 — But procedure laid down therein should be 
followed when person proceeded against appears to be 
of unsound mind. (Vol 12) 3 925 Mad 440 (441) : 48 
Mad 388 : 26 Cri L Jour 701. 

[11] Medical evidence is necessary only in proceed- 
ings under this section. Where an accused is acquitted 
on the ground of his being insane at the time of the 
commission of the offence, medical evidence as to his 
insanity is not necessary under S. 471 for his being 
ordered to he kept in safe custody. (Vol 28) 1941 Rang 
352 (352) : 1941 Rang L R 544 : 43 Cri L Jour 228. 

[12] A House Surgeon, not empowered, cannot make 
an examination, and the defect cannot be cured by 
examining him as a witness in the case. (Vol 20) 1933 
Sind 267 (270, 271) : 35 Cri L Jour 200 (DB). 

[13] A Magistrate acting under this section must 
have before him a medical officer’s statement reduced 
to writing. (’72-92) 1872-92 Low Bur Bui 87 (88). 

[14] The medical expert must be examined as a pre- 
liminary to the holding of the enquiry and not at the, 
very close of the case. Subsequent examination of the 
expert does not cure the defect. (Vol 7) 1920 All 354 
(355) : 42 Ali 137 : 21 Cri L Jour 83 (DB). 

[15] A mere written certificate of a medical officer 
that a prisoner is of unsound mind and incapable of' 
making his defence is not sufficient evidence of insanity. 
The officer must be called as a witness and must be 
personaUy examined. (’68) 9 Suth WE Cr 23 (25) 
(DB) © (’66) 1866 Pun Re No. 49 Cr, p. 57 (57) (DB). 

[16] The opinion expressed by the Civil Surgeon is 
not to be regarded as final, or binding on the Magis- 
trate. (’95) 1895 Rat 832 (833). 

[17] The opinion of the medical officer in proceed- 
ings under this section has reference to -the condition 
of the accused at the time of the opinion and not at 
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465. i l ) If any person committed for trial before a Court of Session or a High Court 
'rove dure in case of appears to the Court at his trial to be of unsound mind and consequently 
^ConrTof Session * nca P a ^ e °f making his defence, the jury, or the Court 'with the aid of 
High (\v* ri being assessors, shall, in the first instance, try the fact of such unsoundness and 

incapacity, a [and if the jury or Court, as the case may be, is satisfied of 
fact, the Judge shall record a finding to that effect and shall postpone further proceedings in 
case and the jury, if any, shall be discharged]. 

(8) The trial of the fact of the unsoundness of mind and incapacity o£ the accused shall be 
imed to be part of his trial before the Court. 

[1882— S. 46 5 ; 1872—8. 425 ; 1861— S. 389.] 

a] Substituted by tin*. Code of Criminal Procedure (Amendment) Act, 1923 (18 [XVIII] of 1923), 8.121, for 
“amh if satisfied of the fact, shall pass judgment accordingly, and thereupon the trial shall be postponed.” 

466. ( 1 ! Whenever an accused person is found to be of unsound mind and incapable of 

case of lunatic making his defence, the Magistrate or Court, as the case maybe, a [whether the 
ding invent* go.- case is one in which bail may be taken or not], may relase him on sufficient 
torinaL security being given that he shall be properly taken care of and shall be pre- 

ited from doing injury to himself or to any other person, and for his appearance when required 
ore tho Magistrate or Court or such officer as the Magistrate or Court appoints in this behalf. 


;tion 464 — Note 1 (eontd*) 

' chm* of the alleged offence, (’66) 1866 Pun lie 
. 56 Or, p, 63 (63) (Dll). 

n«3 Orders under tilts section are open to revision. 
00) 3 900) All W N 17 (48, 49). 

Section 465 — Note 1 

A] This section as well as 8. 464 relate to unsound - 
w of mind at tho time of trial, and not at the time 
tho commission oi the offence. (Vol 19) 1932 Oudh 
) (190) : 33 Gri L dour 342 * (Vol 4) 1917 All 328 
,9) : 18 Cri L lour 470. 

’2] As a preliminary condition to the applicability of 
464 and 405, it must appear to the Court that the 
‘used is of unsound mind and is consequently in* 
>ahk of making bis defence. If it does so appear, 
m tho fact has to be tried and decided before calling 
on the prisoner to stand his trial for the offence 
irged. (Vol 25) 1938 Cal 6 (7) : 89 Cri Ii dour 308 
D) *> (Vol 19) 1932 Oudh 190 (191) : 33 Cri L dour 
2 * (Vol 25) 1939 Cal 6 (7) : 39 Cri L .Tour 308 (D B) 
P05) 2 Cri Jj Jour 91 (93) (D B) (All). 

[8] The decision cannot bo based merely on informa- 
n received out of Court from the Civil Surgeon or on 
swore to questions put to the accused, but must be 
;cd on ovidenee taken before the jury or assessors. 
9) 1889 All W N 181 (184) *(1862-65) 1 Bom H C R 
33 (33) (D B) * (Vol 14) 1927 Cal 289 (289) ; 27 Cri 
Jour B96 (D B). 

[4] In cases where the accused has* been examined 
a Civil Surgeon or other medical officer, such surgeon 
officer should be examined on oath like any other 

tness in tho presonco of the jury or assessors. (’78) 19 
Lib W H Or 15 (15) (DB) * (Vol 13) 1926 Lah 498 
m : 7 Lab 315 : 27 Cri L Jour 552 (D B) * (Vol 17) 
30 All 450 (451) : 31 Cri L Jour 899 (D B) * (Vol 4) 
(17 Ail 328 (329) : 18 Cri L Jour 470. 

[5] Whore the Court or the jury decide that the 
cased is of unsound mind, and consequently incapable 

making his defence, the trial should be postponed. 
864) 1 Suth W li Cr 11 (12) (D B) * (1865) 3 Suth 
n Or 70 (70) (D B). n . ■ 

f0] The mere fact that H is “problematic whether 
e accused Is capable of making his defence is not 
fficient. (’86), 2i Weir 187 (139) (DB). 

[71 Accused, weak of Intellect, due tp constant 

dleptic fits Weakness making him incapable oi 

Akiog his defepce — Case falls under this section. 
J2-96) 1 ITpp Bur Rui 38 (89). 

[g] The provisions of this section are mandatory ana 


hence the omission to decide the preliminary issue will 
vitiate the whole trial. (Vol 13) 1926 Lah 498 (499) : 

7 Lah 315 : 27 Cri L .Tour 552 (D B) * (Vol 7) 1920 
All 354 (356) : 42 All 137 : 21 Cri L Jour 83 (D B) * 
(Vol 14) 1927 Cal 289 (290) : 27 Cri L Jour 896 (D B) 
* (Vol 17) 1930 All 450 (451, 452) : 31 Cri L Jour 899 
(D B) *(1862-65) 1 Bom H C R Cr 38 (33) (D B) *{’06} 

3 Cri L lour 80 (81) : 1905 Pun Be No. 54 Cr (D B). 

[9] The onus of proof that the accused is of sound 
mind is on the prosecution. (Vol 11) 1924 Cal 713 
(714) : 51 Cal 584 : 25 Cri L Jour 1051 (D B). 

[But see (Vol 25) 1938 Pesh 24 (25) : 39 Cri L Jour 
737.] 

[10] In inquiry under this section, prosecution has 
to begin. (Vol 12) 1925 Cal 479 (479) : 51 Cal 827 : 26 
Cri L Jour 276. 

[11] The inquiry under this section is treated as 

part of the trial of the accused. (’73) 19 Suth W R Cr 
15 (15) (DB). . . . A A 

[12] Inquiry under this section is not trial m the 
sense of ascertaining the guilt of the accused. (Vol 5) 
1918 Pat 179 (181) : 3 Pat L Jour 291 : 19 Cri L Jour 
135 (S B). 

[13] On a reference to the High Court for confirma- 
tion of sentence of death, the High Court may, if it 
entertains doubts as to the accused’s sanity, return the 
case to the Sessions Judge for further inquiry. (1865) 2 
Suth W R Cr 33 (33) (D B). 

Section 466 — Note 1 

[1] Accused found to be of unsound mind and 
Incapable of making defence — Court must proceed, 
under this section — : Court proceeding with trial— 
Order passed on merits is illegal. ( T 82) 1882 All W 
N 106 (106) * (’88) 2 Weir 581 (581)*C68) 10 Suth W 
R Cr 37 (3V) (D R)* (’80*81) 5 Bom 262(263, 264) (DB). 

[2] Magistrate proceeding under this section cannot 
add any other condition not mentioned therein. (Vol 20) 
1933 Sind 267 (270) : 35 Cri L Jour 200 (D B). 

[3] Where a Magistrate, instead of proceeding tinder 

this section, proceeds with trial toils complexion and 
then orders the accused to be detained pendifag orders 
of the Government, the High Court will interfere, m 
revision. (1900) 1900 All W N 47 (48, 49). < , , ; , , 

[4] The High Court in revision will either pass an 
order under this section itself or djrecUhe lower 

. to proceed under it. (*81) 5 Bom i 262 (263, 264) (D B)^ 
/Vol 20) 1938 Sind 267 (271) : 35 On L Jour 200 (D B) 
*(’68)9 Suth W R Cr 23 (25), [D B)*( l 68) 10 Suth W R 
Cr 37 (37) (D B)*C92*96)T Gpp £ur Rul\50 (31). , 
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»[( 2 ) If tLe case Is one m which, in the opinion of the Magistrate or Court, bail should not 
Custody of lunatic, be taken, or if sufficient security is not given, the Magistrate or Court, as the 
case may be, shall order the accused to be detained in safe custody in such place and manner as 
be"or it ’may think fit, and shall report the action taken to the 0 [Provincial Government]: 

Provided that no order for the detention of the accused in a lunatic asylum shall be made 
otnerwise than in accordance with such rules as the c [Provincial Government] may have made 
under the Indian Lunacy Act, 1912.] 

[1882— S. 466 ; 1872— S. 426 ; 1861— S. 390.] 

[a] Substituted by the Code of Criminal Procedure (Amendment) Act, 1923 (18 [XVIII] of 1923), S. 122, for 
“if the case is one in which bail may be taken”, [b] Substituted , ibid, [c] Substituted by A. O.for “Local Govern- 
ment”. 

467. (l) Whenever an inquiry or a trial is postponed under section 40 £ or section 465, the 
Resumption of inquiry Magistrate or Court, as the case may be, may at any time resume the 
or trial. inquiry or trial, and require the accused to appear or be brought before 

such Magistrate or Court. 

(2) When the accused has been released under section 466, and the sureties for his appear- 
ance produce him to the officer whom the Magistrate or Court appoints in this behalf, the certifi- 
cate of such officer that the accused is capable of making his defence shall be receivable in evidence. 

[1882 — S. 467 ; 1872— S. 427 ; 1861— S. 391.] 

Procedure on accused * 468. (l) If, when the accused appears or is again brought 

appearing before Magistrate before the Magistrate or the Court, as the case may be, the Magistrate 
or Court. or Court considers him capable of making his defence the inquiry or 

trial shall proceed. 

(2) If the Magistrate or Court considers the accused B [*] to be still incapable of making his 
defence, the Magistrate or Court shall again act according to the provisions of section 464 or 
section 465, as the case may be, b [and if the accused is found to be of unsound mind and incapable 
of making his defence, shall deal with such accused in accordance with the provisions of 
section 466], 

[1882— a 468; 1872— S. 42S; 1861— S. 392.] 

[a] The word “person” was repealed by the Code of Criminal Procedure (Amendment) Act, 1923 (18 [XVIII] 
of 1928), S. 123. [b] Added, ibid. 

469. When the accused appears to be of sound mind at the time of inquiry or trial, and the 
When accused appears Magistrate is satisfied from the evidence given before him that there is 

to ham hem insane. reason to believe that the accused committed an act which, if he had been of 
sound mind, would have been an offence, and that he was, at the time when the act was committed, 
by reason of unsoundness of mind, incapable of knowing the nature of the act or that it was wrong 
or contrary to law, the Magistrate shall proceed with the case, and, if the accused ought to be com- 
mitted to the Court of Session or High Court, send him for trial before the Court of Session or 
High Court, as the case may be. 

[1812 — S. 469; 1872— S. 424.] 

470. Whenever any person is acquitted upon the ground that, at the time at which he is al 
Judgment of acquittal leged to have committed an offence, he was, by reason of unsoundness of 

on ground of lunacy. mind, incapable of knowing the nature of the act alleged as constituting 


Section 467 — Note 1 

■ (1] This section provides lor the trial of a person who 

was incapable of making his defence but has been sub- 
sequently found capable of defending himself. (’80) 2 
Weir 581 (581). 

[2] , Trial postponed under S. 464 or S. 465 is to be 
resumed not at the point at which it was previously 
.stopped but should be commenced de novo . (’89) 2 Weir 
682 (588) (DB) * (‘66) 6 Suth WBCc3 (4) (DB). 

[3] The resumed trial is not illegal because the Judge 
or the assessors are different from those present at the 
‘time of the enquiry undet 8. 465. (Vol 5) 1918 Pat 179 

(182) : 3 Pat L J<mr 291 : 19 Gri L Jour 185 (SB). 

A, Ml The resumed trial is not contrary to law merely 
/ -use the Judge did not place on the record his finding 
, ’the; 1 , accused was Capable I of * making his defence 
1 ;■ ote omifcfakf „**«',* 


Section 468— Note 1 

[1] Under sub-s. (1) Court need not take evidence as 
to capacity of accused to make his defence — Magistrate 
with certificate of Inspector-General of Jails before him 
and appearance of accused in dock, taking view tha 
accused was capable of making defence and committini 
him — Inquiry and commitment held, legal. (Vol 22 
1935 Pat 501 (502). 

Section 469 — Note 1 

[1] A Magistrate, rightly commits for trial 
prisoner, whom he finds to be sane at the time of tb 
preliminary enquiry, although he appears to have bea 
of unspund mind. when he committed the act. (’68) 
Suth W R Or 23 (23) (DB). - 4 

Section 470— J^ote l . 

[1] Accused acquitted under the section is not tp J 
set at large; the procedure prescribed under S. 47 
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the offence, or that it was wrong or contrary to law, the finding shall state specifically whether he 
committed the act or not. 

[1882 — S. 470; 1872—S. 429; 1861— S. 393.] 

471. (l) Whenever a [the finding] states that the accused person committed the act alleged, 
Person, acquitted on such Magistrate or Court before whom or which the trial has been held, 

ground to he detained in shall, if such act would, but for the incapacity found, have constituted 
iafe custody . an offence, order such person to be b [detained] in safe custody in such 

place and manner as the Magistrate or Court thinks fit, c [and shall report the action taken to the 
j [Provincial Government] ] °[ * * *] : 

c [Provided that no order for the detention of the accused in a lunatic asylum shall be made 
otherwise ‘than in accordance with such rules as the d (.Provincial Government] may have made 
Hinder the Indian Lunacy Act, 1912.] 

. f C . * * * ' :: 1 

4 [(.*?)] The d [Provincial Government] may empower the officer in charge of the jail in which 
Power of Provincial Govern - a P erson is confined under the provisions of section 466 or this 
:nent to relieve Inspector General section, to discharge all or any of the functions of the Inspector 
of certain functions. General of Prisons under h [ :: *] section 473 or section 474. 

[1882 — S. 471; 1872—S. 430; 1861—8. 394.] 

£a] Substituted by the Code of Criminal Procedure (Amendment) Act, 1923 (18 [XVIII] of 1923), S. 124, for 
“such judgment.” [b] Substituted , ibid, for “kept/’ [c] Inserted , ibid, [d] Substituted by A. 0. for 
“Local Government.” [e] The words “and shall report the case for the orders of the Local Government” 
were repealed by the Repealing and Amending Act, 1914 (10 [X] of 1914), S. 3 and Seh. IL [f] Sub- 
sections (2) and (3) were repealed by the Indian Lunacy Act, 1912 (4 [IV] of 1912), S. 101 and Seh. II. 
[g] Renumbered for {4) by Act (18 [XVIII] of 1923), S. 124. [h] The words and figures “Section 472” were 
repealed by the Repealing and Amending Act (10 [X] of 3914), S, S and Seh. XI. 

472. [Lunatic prisoners to be visited by Inspector General] Repealed hy the Indian Lunacy 
Act , 1912 (d [IV] of 1912), S. 101 and Sch. IL. 

473. If such person is a [detained] under the provisions of section 466, and b [in the case of a 
Procedure where lunatic person detained in a jail, the Inspector General of Prisons, or, in the 

prisoner is reported capable ease 0 f a person detained in a lunatic asylum, the visitors of such asy- 
-o/ mating ns efencc . i um or any two of them] shall certify that, in his or their opinion, such 


Section 470— Note 1 (contd.) 

should be followed. (’04) 1 Or L Jour 854 (863) (Nag)* 
(Vol 9) 1922 Mad 54 (54): 23 Cri L Jour 71 * (’93-1900) 
1893-1900 Low Bur Bui 630 (631). 

[2] The onus of proving that the ease of the accused 
comes within S. 84 of the Penal Code is on him. (Vol 
7) 1920 Cal 39 (40) : 21 Cri L Jour 317 (DB) * (’95) 
22 Cal 817 (819). 

[8] Accused’s case governed by exception to S. 84, 
Penal Code — Accused is to be acquitted and not dis- 
charged. (’04) 1 Cri L Jour 854 (862). 

Section 471 — Note 1 

[1] The provision regarding detention of accused in 
safe custody is Imperative and should be followed 
whether the accused is acquitted either by the Court of 
first instance or by the Court of appeal (Vol 32) 1945 

, Nag 77 (78) : JLB (1945) Nag 551 ;46 Cri L Jour 745* 
(Vol 5) 1918 Bom 110 (114) : 43 Bom 134 : 19 Cri 
Xj Jour 771 (DB)*(’02) 29 Cal 493 (496) (DB). 

[2] Where the Court of first instance acquits the 
accused but does not pass orders for his safe custody, 
-the Court of appeal or the High Gourt in revision is 
•competent to pass such orders* (Vol 28). 1941 Rang 352 
*(352) : 1941 Rang L It 544 : 43 Cri L Jour 228 * 
(Vol 2) 1915 liow Bur 34 (35) : 8 Low Bur RuJ 290 : 
16 Cri L Jour 670*(Vol 9) 1922 Mad 54 (55) : 23 Cri 
L .Jour 71. (Order by appellate or revisional Court will 
not amount to changing order of acquittal into one of 
♦conviction.) 

, [3] No medical evidence as to the insanity of the 
, accused is necessary for his being ordered to be detained 
in safe custody. (Vol 28) 1941 Rang 352 (352) : 1941 
, : Rang L R 544 : 43 Cri h Jour 228. 


[4] Ihe Court cannot at its discretion deliver tho 
accused to his friends or relatives but should detain him 
in a jail or send him to a lunatic asylum or mental 
home. (Vol 82) 1945 Nag 77 (78) : I L R (1945) Nag 
551 : 46 Cri L Jour 745. (It is the sole prerogative of 
the Government to deliver him or not to the care of 
his friends or relatives.)* (Vol 25) 1938 Rang 96 (96) : 
39 Cri L Jo,ur 544 * (Vol 15) 1928 Cal 653 (654) : 56 
Cal 208 s 29 ‘Cri L Jour 847 (DB)*(Vol 2) 1915 Low 
Bur 34 (35) : 8 Low Bur Rul 290 : 16 Cri L -lour 670, 

[5] When the accused is sane at the time of tho trial 
‘ he may be detained in a jail. (Vol 5) 1918 Bom 110 (114): 

43 Bom 134 : 19 Cri L Jour 771 (DB), 

[6] The detention of the accused is not as a convict* 
but only to prevent him from doing harm to himself or 
to others. (Vol 9) 1922 Mad 54 (55) : 23 Cri L Jour 71* 
(Vol 12) 1925 Mad 1238 (1240): 27 Cri L Jour 46 
(DB). 

[7] Courts are competent to send the accused to any 
place of safe custody including the lunatic asylum, but 
such action must be reported to the Government for 
their information. (Vol 12) 1925 Mad 1238 (1240) : 27 
Cri L Jour 46 (DB) * (Vol 15) 1928 Cal 238 (240) : 30 
Cri L Jour 247 (DB)*(Vol 22) 1935 Oudh 143 (152) : 

• 36 Cri L -lour 392. 

Section 473— Note l 

[1] Proceedings are revived against the accused after 
the certificate is issued under the section. (Vol 21) 1934 
Lah 123 (124) ; 35 Cri L Jour 869 (DB). 

[2] Formal proof of certificate is not necessary. (’36) 
68 Cal 425 (427) (DB). (Certificate is a public document 
—Genuineness is to be presumed.) 




U1S4 


[THU CODS OF] CRIMINAL PROCEDURE, 1S9S 


ES. 47 S — 4.7 5 J 


person is capable ox making his defence, he shall be taken before the Magistrate or Court, as tbs 
case may be, at such time as the Magistrate or Court appoints, and Magistrate or Court shall deal 
srith such person under the provisions of section 46$ ; and the certificate of such Inspector General 
or visitors as aforesaid shall be receivable as evidence. 

[2882 — S. 473 ; 3872— 8. 432 ; 1861— S. 395, cl. (2)J 

[a] Substituted by the Code ol Criminal Procedure (Amendment) Act, 1923 (IS [XVIII] of 1923), S, 125, fov 
“confined.” [b] Substituted , ibid, fov “such Inspector General or visitors.” 

474. (Ij If such person is a [detained] under the provisions of section 466 or section 471, and 
Procedure where lunatic stLch Inspector General or visitors shall certify that, in his or their 
detained under section 460 judgment, he may be b [reieased] without danger of his doing injury to 
or 471 is declared fit to be himself or to any other person, the c [Provincial Government] may 
released . thereupon order him to be D [released] or to be detained in custody, or to 

be transferred to a public lunatic asylum if he has not been already sent to such an asylum: and, 
in ease it orders him to be transferred to an asylum, may appoint a Commission, consisting of a 
judicial and two medical officers. 

(2) Such Commission shall make formal inquiry into the state of mind of such person, taking 
such evidence as is necessary, and shall report to the c [Provincial Government], which may order 
his d [release] or detention as it thinks fit. 

[1882 - S, 474; 1872 — S. 433; 1861 — & 395 cl. (3).] 

[a] Substituted by the Code of Criminal Procedure (Amendment) Act, 1923 (18 [XV III] of 1928), S. 126, for 
“confined.” [b] Substituted , ibid , for “discharge.” [c] Substituted by A. 0 . for “Local Government.”' 
[d] Substituted by Act 18 [XVIII] of 1923, S. 126, for “discharge.” 

B [475. (1) Whenever any relative or friend of any person detained under the provisions of 
Delivery of lunatic to section 466 or section 471 desires that be shall be delivered to his care and 
vare of relative or friend, custody, the b [Provincial Government] may, upon the application of such 
relative or friend and on his giving, security to the satisfaction of such b [Provineial Government], 
that the person delivered shall — 

(a) be properly taken care of and prevented from doing injury to himself or to any other 
person, and 

(h) be produced for the inspection of such officer, and at such times and places, as tho 
b [Provincial Government] may direct, and 

( c ) in the case of a person detained under section 466, be produced when required before- 
such Magistrate or Court, 

order such person to be delivered to such relative or friend. 

(2) If the person so delivered is accused of any offence the trial of which has been postponed 
by reason of his being of unsound mind and incapable of 'making his defence, and the inspecting 
officer referred to in sub-seetion (l) 9 ‘clause (b), certifies at any time to the Magistrate or Court 
that such person is capable of making his defence, such Magistrate or Court shall call upon the 
relative or friend to whom such accused was delivered to produce him before the Magistrate or 
Court ; and, upon such production, the Magistrate or Court shall proceed in accordance with the 
provisions of section 468, and the certificate of the inspecting officer shall be receivable as evidenced 
‘ . [1882 — S. 475; 1872 — S. 434; 1861— S, 397.] 

■ M Substituted by the Code ot Criminal Procedure (Amendment) Act, 1923 (18 [XVIII] of 1923), S. 127 for the 
; \ 1 original section, [b] Substituted by A. 0. for “Local Government”. 

1 V.p ■ ' ' ‘ , 
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Proceedings in case of certain Offences affecting the Administration 

of Justice. 

s 476. (1) When any Civil, Revenue or Criminal Court is, whether on application made to ir 
Procedure in cases in this behalf or otherwise, of opinion that it is expedient in the interests o£ 
mentioned %n S. 195 . justice that an inquiry should be made into any offence referred to in section 195, 
sub-section (l), clause (b) or clause (c), which appears to have been committed in or in relation 
to a proceeding in that Court, such Court may, after such preliminary inquiry, if any, as it thinks- 
necessary, record a finding to that effect and make a complaint thereof in writing signed by tlw 
presiding officer of the Court, and shall forward the same to a Magistrate of the first class having, 
jurisdiction, and may take sufficient security for the appearance of the accused before such Magis- 
trate or if the alleged offence is non-bailable may, if it thinks necessary so to do, send the accused 
in custody to such Magistrate, and may bind over any person to appear and give evidence before 
such Magistrate. 

b [Provided that, where the Court making the complaint is a High Court, the complaint may 
be signed by such officer of the Court as the Court may appoint.] 

For the purposes of this sub. section, a [ : ' : ] c Presidency Magistrate shall be deemed to be a Magis- 
trate of the first class. 

(2) Such Magistrate shall thereupon proceed according to law and as if upon complaint made- 
under section 200. 

(3) Where it is brought to the notice of such Magistrate or of any other Magistrate to whom' 
the easo may have been transferred, that an appeal is pending against the decision arrived at ir 
the judicial proceeding out of which the matter has arisen, he may, if he thinks fit, at any stage: 
'adjourn the hearing of the case until such appeal is decided. 

[1882 — S. 476 ; 1872 - Ss. 471, 477 ; 1861 - Ss. 171, 176.] 

[a] This section and Ss. 476- A and 476-B were substituted by the Code of Criminal Procedure (Amendment)* 
Act, 1923 (18 [XVIII] of 1923), S. 138, for the original section 476. [b] Inserted , ibid, 1926 (2 [II] of 1926), S. 6. 
[c] The word “Chief” was repealed, ibid. 


SECTION 476-SYNOPSIS. 

1. Scope and applicability. 

2. Limit of time for taking action under the 
section. 

3. “Any Civil, Revenue or Criminal Court.” 

4. “Offence referred to in section 195, sub-sec- 

tion (1), clause (b) or clause (c).” 

5. “In or in relation to a proceeding in that 

Court/ * 

6. “Whether on application made to it in this 

behalf or otherwise.” 

7. “After such preliminary inquiry, if any, as it 

thinks necessary.” 

8. Absence of preliminary enquiry — Effect 

of. 

9. Notice. 

10. “Is of opinion that it is expedient in the 

interests of justice that an enquiry should be 
made.” 

11. Complaint in respect of an offence under 

section 193, Penal Code — Perjdry. 

12. Complaint in respect of other offences. 

13. “Record a finding to that effect.” 

14. “Make a complaint thereof in writing.” 

15. “Shall forward the same to a Magistrate of the 

first class having jurisdiction.” 

16. “May take sufficient security,” etc. 

17. Effect of complaint under the section — Sub- 

section (2)» 

18. Validity of an order directing a complaint 
to be filed under the section, whether can 
be questioned in the trial of the case. 

‘ 19. Power of Court complaining under this sec- 

*■ #r 


20. Power of Magistrate to transfer case for- 
warded to him under the section. 

21. Stay of proceedings before the Magistrate 
pending disposal of appeal in original proceed- 
ings— Sub-section (3). 

22. Stay of proceedings under this section. 

23. Transfer of proceedings under this section. 

24. Nature of proceedings under the section. 

25. Abatement. 

26. Review. 

1. Scope and applicability. — [1] This section 
prescribes the procedure to be followed in case of com- 
plaints by Courts in respect of offences mentioned in 
clauses (b) and (c) of S. 195 sub-s, (1). (’85) 7 All 871 
(873, 874) (F B). 

[2] The Court should not launch a prosecution* 
unless it considers that it is expendient in the interests 
of justice, and is not undertaken to satisfy the private- 
grudge of a litigant. (Vol 24) 1937 Lah 867 (868) : 39* 
Cri L Jour 237 * (Vol 17) 1930 Lah 873 (874) : 31 
Cri L Jour 1174. 

[3] Though a wide discretion is given to the Court, 
under the section, such discretion should bo exercised 
with great care and caution. (Vol 10) 1928 All 601 
(603) : 24 Cri L Jour 900 # (Vol 7) 1920 All 217 (217) : 
21 Cri L Jour 400. 

[See also (Vol 6) 1919 Lah 37 (38) ; 20 Cri L Jour 
815.] 

[4] The object of this section as well as of S, 195 is* 
to provide a safeguard against frivolous or vexatious- 
prosecutions. (Vol 28) 1936 Pat 346 (349) : 15 'Pat 26 : 
37 Cri L Jour 893 (D B) * (Vol 21) 1934 All 385 (386): 
85 Cri L Jour 785. . 

[5] There is an “inquiry” even in summons-case^ 

.. j ii.'. .l;..- is m~i nn\ in^Oi 
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Lab 233 <2S4) : 41 Cri L Jour 766 : I L R (1941) jjali 
145. 

rgj This section is exhaustive of the powers of a 
Civil. Criminal or Revenue Court to make complaints 
and such a Court cannot make a complaint in cases not 
covered by the section, under its inherent jurisdiction. 
(Voi Id) 1931 Ail 443 (447) : 53 All 804 : 32 Cri L Jour 
1105 (SB) © (Vol 32) 1945 Mad 458 (459). 

[7] The provisions of the Code do not apply to 
village Magistrates in Madras and such Magistrates are 
not bound to follow the procedure under this section 
when making a complaint. (’85) Weir SrdEdn. 697 (697). 

[8] By reason of S. 77, Madras Village Courts Act - , as 
amended by Act 2 of 1937, the provisions of Ss. 476, 
476- A and 476-B apply to a village Court. The following 
case decided before the amendment is no longer good 
law. (Vol 23) 1936 Mad 89 (91) : 37 Cri L Jour 159 : 


59 Mad 165 (DB). 

2. Limit of time for taking action under the 

section [1] Before the amendment of 1923 it was 

held that there was nothing in the section to compel 
the Court to take action immediately and mere delay in 
taking action did not vitiate the proceedings. (Vol 6) 
1919 Bom 103 (106) : 43 Bom 300 : 20 Cri L Jour 433 
(DB) * (’08) 7 Cri L Jour 35 (40) : 82 Bom 184 * 
{Vol 6) 1919 Cal 391 (392, 393) : 20 Cri L Jour 184 
<DB) © (’69) 3 Beng LEAC10 (13) (DB) © (Vol 4) 
1917 Lah 303 (304) : 1916 Pun Re No. 29 Cr : 18 Cri 
L Jour 337 (DB) © (Vol 5) 1918 Oudh 407 (407) : 19 
Cri L Jour 981 © (Vol 6) 1919 Pat 78 (80) : 20 Cri L 
Jour 274 © (Vol 6) 1919 Pat 189 (191) : 20 Cri L Jour 
•202 * (Vol 1) 1914 Bind 129 (131) : 7 Sind L R 187 : 
15 Cri L Jour 541 (DB) © (Vol 2) 1915 All 135 (136) : 
37 All 344 ; 16 Cri L Jour 465 (DB)©(’0S) 8 Cri L Jour 
403 (404) (DB) (Mad) © (’12) 13 Cri L Jour 723 (731) 
(DB) (Mad). 

[But see (Vol 10) 1923 Mad 228 (229) : 23 Cri L Jour 
712. (Order under the section must be made at close 
•of proceedings or immediately thereafter.)©(Vol 6) 1919 
Mad 410 (411) : 42 Mad 422 : 20 Cri L Jour 309 (FB). 
'(Do,) © (’09) 9 Cri L Jour 41 (44, 46, 51) (PB) (Mad). 
(Do.) * (’08) 7 Cri L Jour 54 (55, 60) (FB) (Mad). (Do.) 
•85* (Vol 4) 1917 Low Bur 86 (87): 18 Cri L Jour 331. (Do.) 
■©(Vol 4) 1917 Aii 425 (426): 38 All 695 : 18 Cri L Jour 
4. (Proceedings under the section should be taken as 
soon as possible.) 6b (TO) 11 Cri L Jour 20 (20) (All). 
{Do.) © (’08) 7 Cri L Jour 159 (162) : 35 Cal 138 
<DB). [Obiter,) © (Vol 6) 1919 Cal 165 (166) : 20 Cri L 
Jour 286 (DB). (Delay of one year.) © (Vol 7) 1920 Pat 
430 (432) : 21 Cri L Jour 549. (Order passed after an 
-undue delay can be set aside.) * (Vol 7) 1920 Pat 500 
<501) : 21 Cri L Jour 633, (Do.) ©'(Vol 3)1916 Lah 259 
<260) : 17 Cri L Jour 470.] 

[2] Under the present Code as amended in 1923 an 


order under this section need not be made in the course 
of the proceedings in or in relation to which the offence 
was committed or immediately thereafter and mere 
-delay in preferring the complaint under this section will 
not vitiate the proceedings. (Vol 28) 1941 Mad 574(574): 
42 Cri L Jour 817. (Mere delay will not vitiate pro- 
,'Ceedings.) * (Vol 20) 1983 Mad 125(126) : 34 Cri L Jour 
$2. (Do.) © (Vol 25) 1938 Lah 429 (430) : 89 Cri L Jour 
m. (Do,) 6b (Vol 27) 1940 Lah 526 (527) : 42 Cri L Jour 
324* (Complaint not paade immediately can bo enter- 
rtainedi) ^ (Voi 22) 1935 Oudh 113(1X5) ; 36 Cri L Jour 
/319 : 1ft Luck 503. (No hard and fast rule can be laid 
4own that in all cases order under section must be set 
, oa groupd of delay.) © (Vol 27) 1940 Bom 131 
3$: 41 Cpi L tfoolf, 526 : 1 L R (1940) Bom 403. 
V^lper, Court wijFadcede to application' made long 
j *££■? proceedings depends on merits and . 
,:fWamstanoes r of Mse.), 


[See also (Vol 30) 1943 Bom 113 (115). (Delay of fou 
years after issue of notices — Held proceedings may b 
dropped.) © (Vol 24) 1937 Rang 62 (64) : 38 Cri L Jou 
615 : 1937 Rang L R 276.] 

[But see (Vol 21) 1334 Oudh 272 (276) : 35 Cri L Jou 
908 : 10 Luck 14. (Power to be exercised in continua 
tion of the same proceedings.) © (Vol 17) 1930 Lah 3 If 
(817) : 31 Cri L Jour 1135. (Do.)] 

3. “Any Civil, Revenue or Criminal Court.’ 

— [11 After repeal of Ordinance (II of 1942), Special 
Judges ceased to exsit— Sessions Judge has no jurisdic- 
tion under S. 476 to direct filing of complaint against 
a person in respect of offence alleged to have been 
committed before Court of Special Judge. (Vol 32) 
1945 Pat 64 (66): *23 Pat 701 : 46 Cri L Jour 605 (DB). 

[2] Even though a District Magistrate acting 
under S. 8 (2), Sind Frontier Regulation, does not act 
upon evidence which he himself has heard, he is still 
a Court within the meaning of S. 476, Cr. P. C. 
(Vol 29) 1942 Sind 75 (76) : I L R (1942) Kar 66 : 

43 Cri L Jour 705 (DB). 

[3] Special Judge sitting as Court under TJ. P, 
Encumbered Estates Act can as civil Court proceed 
under S. 476. (Vol 28) 1941 Oudh 48 (49) : 16 
Luck 237 : 42 Cri L Jour 85. 

[4] Company Judge conducting proceedings under 
S. 195, Companies Act, is a Court within the meaning 
of this section. (Vol 28) 1941 Lah 52 (52) :ILE 
(1940) Lah 669 : 42 Cri L Jour 351 (DB). 

[5] Munsif before whom deposit under S, 83, T. P. 
Act, is made is Court within S, 476 : (Vol 34) 1947 
Pat 37 (38). 

[6] The High Court has full powers under this 
section to prefer a complaint in respect of an offence 
committed in or in relation to any proceedings before 
it including a revision. Its jurisdiction is not taken 
away because an appeal is allowed in the case of 
a complaint or refusal to lay a complaint by the 
subordinate Court. (Vol 12) 1925 Rang 321 (322) : 3 
Rang 303 : 27 Cri L Jour 4 (FB) * (Vol 24) 1937 All 
681 (682) : I L R (1937) All 774 : 38 Cri- L Jour 
1080 (DB). (High Court in revision can make com- 
plaint.) * (Vol 24) 1937 Sind 193 (195) : 38 Cri L 
Jour 1002 (DB). (Offence committed in relation 
to proceedings in lower Court— High Court in revi- 
sion can direct complaint to be made.) © (Vol 3) 
1916 Mad 1065 (1066) : 16 Cri L Jour 740 (DB) © 
(Vol 21) 1934 Mad 316 (317, 318) : 57 Mad 682 : 
35 Cri L Jour 780 (DB)© (Vol 20) 1933 Lah 98 (99)© 
(Vol 22) 1935 Lah 677 (679) : 36 Cri L Jour 1485, 
(Order to prosecute passed in appeal.) 

[7] If the High Court in revision does not itself 
wish to enquire under this section it can order the 
trial Court to enquire. (Vol 24) 1937 Sind 193 (195) : 
38 Cri L Jour 1002 (DB). 

[8] Where during trial of a suit in High Court 
fabricated documents are put in evidence, in the 
absence of the Judge who tried the case, any Judge 
of the High Court can make a complaint under this 
section. (Vol 24) 1937 Mad 716 (717) : I L R (1937) 
Mad 612 : 38 Cri L Jour 871 (DB.) 

[9] If a case or proceeding has been before various 
Courts and an offence is committed in that proceeding 
or case all such Courts have jurisdiction to make 
a complaint. • (Vol 27) 1940 Lah 292 (297) : 41 Cri L 
Jour 843 (DB). 

[10] The successor in offioe of the presiding officer, 
of a Court before whom the offence was committed, 
can make a complaint in respect ol the offence; 
(Vol 27) 1940 Lah 292 (297) : 41 Cri L Jour 843 (DB). 

[11] A Special Judge under the Special GfiminaJ. 
Courts Ordinance 2 [II] of 1942 (Since repealed) 
is; not merely a 'persona designate but a CouyL ’ 



S16-S 


lIITE CODE op] CEIMIXAE PBOCEDCBE, 2S&3 


[3. 470} 


Section 475— Note 5 (canid. > 

[D] TVfcere the Court riecomes aware of the commis- 
sion - of tiny oi the offences mentioned in »S. 195 (1), 
cis. f’b) and (e), it fails in its duty, if it does not itself 
take action but waits for the aggrieved party to make 
fin application. (Yol 28) 1941 Sind 217 (21 fi) : ILK 
(1941) Kar 422 : 4S Cri L Hour 259 (LB). (Fact that 
private party chooses to proceed only against some of the 
offenders is no ground for Court abstaining from taking 
action against others found to be concerned in offence.)* 
(Vol 10) 1923 Nag 258 (259, 2G0) : 23 Cri L Hour COS * 
(vol 17)4930 Cal 721 (727) : 32 Cri L dour 877 : 58 Cal 
874 (DB). 

[4] The proper attitude and principle that should 
guide the Court in the case of offences against public 
justice is exactly that of a police officer who actually sees 
the commission of a cognizable offence. (Vol 10) 1923 
Nag 258 (259, 260) : 23 Cri L Jour 605. 

[5] Application bringing offence to notice of Court 
defective and invalid— Court ought not to simply dismiss 
application, but should itself proceed to take action. 
(Vol 17) 1930 Cal 721 (727) : 32 Cri L Jour 377 : 58 
Cal 374 (DB). 

[6] The Court should not dismiss an application 
under this section merely on the ground that it is 
actuated by malice and private grudge or on the ground 
of the applicant’s non-appearance. (Vol 25) 1938 Lah 
429 (430) : 39 Cri L Jour 698 * (Vol 13) 1926 Pat 81 
(86) : 5 Pat 262 : 27 Cri L Jour 641 (DB) * (’43) 1943 
Pat W N 189 (141) 68 (Vol 27) 1940 Lah 526 (527) : 42 
Cri L Jour 324. (Applicant’s non-appearance.) 

[7] Dismissal of application by a party under this sec- 
tion, on the ground, for example, of withdrawal or non- 
prosecution is no bar to the entertainment of a second 
application or to the Court taking action itself suo motu. 
{Vol 27) 1940 Lah 526 (526): 42 Cri L Jour 324. (Applica- 
tion dismissed for Eon-appearance of applicant — Second 
application can be made.)*(Yol 23) 1936 Nag 156 (157): 
37 Cri L Jour 977 : I L B (1937) Nag 336. (Ordinarily, 
however, it would be undesirable to do so unless some 
fresh facts have emerged showing that the previous 
order was clearly wrong.)*(Vol 16) 1929 Pat 242 (244) : 
8Pat736: 31 Cri L Jour 143 (DB). (Dismissal of previous 
application for non-prosecution.) * (Vol 19) 1932 Mad 
130 (130) : 33 Cri L Jour 272 * (Vol 22) 1935 Pesh 
1 (2) : 36 Cri L Jour 470 (DB). ( Suo motu action by 
Court.) 

[8] 1 A refusal by the Court to file a complaint does 
not attract the applicability of the doctrine of autre 
fois acquit, and the Court does not become functus 
officio so as to be disabled from filing a fresh complaint. 
{Vol 25) 1938 Pat 99 (102) : 16 Pat 650 : 39 Cxi L Jour 
353 (DB)* (Voi 17) 1980 Sind 315 (315, 816) : 24 Sind 
L R 446 : 32 Cri L Jour 521 (DB). 

[9] Application to Court to prefer complaint against 
A and B and against person not named but whose 
character and description indicated in application — Court 
refusing to make complaint— High Court in appeal order- 
ing complaint to be filed against A and 75— In the course 
of trial of A and B t Court held could prefer fresh com- 
plaint against unnamed person, although it originally 
refused the application. (Vol 16) 1929 Cal 242 (243) : 
60 Cri L Jour 1034 (DB). 

* UP] The Court has no power to review the order 
tttadn on , a previous application under this section. 

' ftl) 1$ Cri L Jpux 556 (557) (DB) (Mad). 

tBut see (Vol 24) 1937 All 76 (77) : 38' Cri L Jour 
318 * (Vo) -17) 1930 Sin3 315 (315) : 24 Sind L B 446 : 

;*,(■ V/*’';", , \ • 

jfcdiminary inquiry, .if any, as it 
Ip t ai^eci* 
he. taken. ,6 e not the Court 


may, if it thinks fit, hold such preliminary inquiry as it 
consider necessary. (Vol 81) 1944 Nag 359 (860) : I LB 
(1945) Nag 438: 46 Cri L Jour 766 (Form of enquiry is for 
Judge to deeidc.)*(Yol 25) 1938 Cal 677 (679) : 40 Cri L 
Jour 450 * (’36) 37 Cri Tj 3 our 518 (520) (Oudh) * 
(Vol 18) 1931 Cal 344 (345) : 32 Cri L Jour 674 : 58 Cal 
1211 (DB). 

[2] The inquiry need not be such as to satisfy the 
Court that the offence has been actually committed but 
merely that it appears to have been committed. (Vol 25) 
1938 Bang 297 (298) : 40 Cri L Jour 56 * (Vol 13)1926 
Mad 1008 (1008) : 50 Mad 6C0 : 27 Cri L Jour 1149 
(DB) * (Vol 18) 1931 Cal 438 (440) : 58 Cal 727 ; 32? 
Cri L Jour 883 (DB). 

[3] The power to make a perliminary inquiry is in 
the discretion of the Court. (Vol 30) 1943 Mad 50 (51) : 

I L B (1943) Mad 303 : 44 Cri L Jour 177 * (Vol 24) 
1937 Fat 534 (536) : 39 Cri L Jour 103 * (Vol 22) 1935- 
Pat 515 (517) : 36 Cri L Jour 1354 : 15 Pat 69 (DB) 

* (Vol 17) 1930 Lah 55 (56) : 31 Cri L Jour 179 * 
(Vol 2) 1915 Mad 229 (232) : 38 Mad 1044 : 15 Cri L 
Jour 271 (DB) * (Vol 22) 1935 Oudh 113 (115) : 36 
Cri L Jour 319:10 Luck 503 * (’88) 1888 Pun Be No. 2 
Cr, p. 2 (3) (DB) * (’12) 13 Cri L Jour 141 (141) : 34 
All 267 * (’ll) 12 Cri L Jour 209 (210) (DB) (Cai) * 
(Vol 3) 1916 Bom 218 (219, 220):17Cri L Jour 249 (DB). 

[But see (’80) 5 Cal 184 (187) (DB).] 

[4] ‘Whether an inquiry is necessary or not will 
depend on the facts and circumstances of each case. 
(Vol 18) 1981 Cal 436 (437) : 5S Cal 215 : 32 Cri L Jour 
826 * (’ll) 12 Cri L Jour 209 (211) (DB) (Cal). 

[5] Prima facie case already made out even in course 
of proceedings in which offence is t alleged to have been 
committed-— Preliminary inquiry not necessary. (Vol 24) 
1937 Bang 62 (65) : 38 Cri L Jour 615 : 1937 Bang L 
B 276 * (Vol 21) 1934 Pat 536 (587) : 36 Cri L Jour 
26 * (’88) 1888 Pun Be No. 2 Cr, p. 2 (3) (DB) 

[6] Sufficient documentary evidence on record — No 
oral evidence called for — Preliminary inquiry not 
necessary. (Vol IS) 1931 Cal 436 (437) : 58 Cal 215 : 32 
Cri L Jour 826. 

[7] Court can direct a complaint to be filed under 
this section even without taking any evidence. (Vol 27), 
1940 Lah 203 (204) : 41 Cri L Jour 701 * (Yob 3) 
1916 Bom 218 (219, 220) : 17 Cri L Jour 249 (DB). 

[8] Complaint to be laid upon application of private* 
person—Order depending on evidence of other facts on 
record— Preliminary enquiry must be held and accused 
must be made aware of allegations against him and, 
materials upon which allegations are based. (Vol 24) 
1937 Bang 62 (65) : 38 Cri L Jour 615 : 1937 Bang 
L B 276. 

[9] Court deciding to hold preliminary inquiry and 
take evidence— -Court is not confined to record of pro- 
ceedings, but is entitled to consider information other- 
wise acquired. (Vol 27) 1940 Bom 131 (133) : 41 Cri L 
Jour 526 : X L B (1940) Bom 403. 

[10] The person sought to be prosecuted has no right 
to cross-examine the witnesses examined in the inquiry. * 
(Vol 3) 1916 Bom 218 (219, 220) : 17 Cri L Jour 249 
(DB)*(Voi 13) 1926 Mad 1008 (1008, 1009) ; 50 Mad 
660 : 27 Cri L Jour 1149 (DB) (Following (12) 13 Cri 
L Jour 141 (141) : 34 AH 267, dissenting from (Vol 10) 
1923 Mad 228 ; 23 Cri L Jour 712.) 

[But see {Vol 8) 1921 Pat 121 (121, 122) ; 22 Cri L t 
Jour 458 : 6 Pat L Jour 146 (DB)*(Vol 10) 1923 Pat;,' 
542 (544) : 24 Cri L Jour 806 * (Vol 24) 1937 Bant , 
62 (66) : 88, Cri L Jour 615 : 1937 Bang L K 278* 
(Vol 25) 1938 Rang -297 (298);40 Cri L Jour 56*(Vol 8) 
1921 All 98. (99) : 22 Cri L Jour 14S.] ; 

01 j, »Tbe enquiry pnder ibe section need no 4 be 
exhaustive so as to let in all the availably evidence of 
prosecution against the accused. (Yol 22)1935 Pat' 
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7):15 Pat 69:30 Cri L Jour 1354 (DB)*(Vol 14) 
l OtlS (030) : 55 Cal 279 t 28 Cri I, .Toar 783 

The nature, method and extent of the inquiry 
ely in the discretion of the Court.’(Vol 24) 1937 
(580) : 39 Cri T. .four 103*(Vol 22) 1935' Pat 
) : 15 Pat 69:30 Cri L dour 1354 (DB)*(Vol 13) 
id 1008 (1008) : 50 Mad 660 : 27 Cri L Jour 
i) * (Voi 22) 1935 Oudh 113 (115) : 10 Luck 
Cri L Jour 319 * (To 1 3) 1916 Bom 218 (219, 
Cri L Jour 249 (DB) * (Vol 18) 1931 Cal 438 
i Cal 727 : 32 Cri h Jour 883 (DB). 

'he filing ol a complaint under this section is 
1 act which is open to appeal. (Vol 18) 1931 
(441) : 58 Cal 727 : 32 Cri T, Jour 883 (DB) 
1920 Pat 500 (500) : 21 Cri L Jour 638. 
towever (’93-1900) 1893-1900 Low Bur Bui 
. (Preliminary enquiry is not judicial.)] 
ho Court should record at least a summary of 
nent of the witnesses examined in the inquiry. 
'14 Cal 789 (790) : 42 Cal 240 : 15 Cri L Jour 

confession by the person sought to be pro- 
unst under this section amounts to a confes- 
i accused person under 8. 30, Evidence Act. 
924 Bom 445 (446) : 26 Cri L Jour 993 (DB). 
he enquiry should ordinarily he conducted by 
t which directs the complaint to be filed. 
937 Rang 62 (6G) : 38 Cri Tj Jour 615 : 1937 
1 270 if (Vol 15) 1928 All 21 (22) : 28 Cri 
ifi * (Vol 0) 191?) Put 266 (267) : 20 Cri L Jour 

re Court can order an inquiry by the police. 
21 Pat 94 (95) : 22 Cri L Jour 403 : 6 Pat L 
PB)*(Vol 4) 1917 Lah 267 (268) : 1917 Pun 
Cr : 18 Cri L -Tour 893 (DB). 
mrt can under this section ask lor assistance 
>r investigating into the offence. (Vol 6) 1919 
105) : 43 Bom 300 : 20 Cri L Jour 438 (DB) 
1930 Cal 515 (520) : 68 Cal 346 : 31 Cri L 
(DB). 

c Court cannot act solely on the basis of the 
rt and prefer a oomplaint. (Vol 18) 1931 Cal 
58 Cal 727:32 Cri L Jour 883 (DB)*(Vol 8) 
4 (95) : 22 Cri L Jour 403 : 6 Pat L Jour 
(Vol 4) 1917 Mad 82 (83) : 39 Mad 768 : 18 
434 (SB) * (Vol 3) 1916 Mad 1110 (1112) : 
mr 209 : 39 Mad 750 (FB)*(1892-96) 1 Upp 
(26). 

: (Vol 11) 1924 Pat 138 (139) : 24 Cri L Jour 
3) 1946 Oudh 227 (228):47 Cri L Jour 531.] 
tion 162 does not prohibit the use, in pro- 
per this section, of statements made by any 
police- officer in the course of investigation 
iter XIV, in cases where the alleged offence 
ag under this section was not under investi- 
a the statements were made. But S. 162 does 
ie of such statements if the alleged offence 
investigation when the statements were 
14) 1927 Rang 113 (116) : 5 Bang 26 : 28 
433 (l>B)*(Vol 24) 1937 Rang 62 (66) : 38 
616 : 1937 Rang L R 276. 

.ere a superior Court directs the subordinate 
ake an inquiry, the former Court should not 
pon the report of the inquiry by the latter 
order proseoution. (Vol 8) 1921 Oudh 159 
ludh Cas 258 ; 22 Cri L Jour 751 * (Vol 6) 
17 (88) : 20 Cri L Jour 815. 
wever (VoJ 4) 1917 Pat If. (17) : 18 Cri L 
Pat L Jour 553 (DB).J 
;ence of preliminary enquiry — Effect of. 
Court is not hnnnrl tn l«H a ««!! mi 


inquiry under the section and the absence of an inquiry 
does not per se vitiate the proceedings. (Vol 24) 1937 
Mad 716 (717) : 3S Cri L Jour 87i : I L R (1937) Mad 
612 (DB) 9 (Vol 24) 1937 Pat 534 (536): 39tCriL Jour 103 

* (Vol 6) 1919 Ail 15 (17) : 21 Cri L Jour 276 * (Voi 
13) 1926 All 21 (22) : 26 Cri L Jour 1503 * (’12) 13 Cri 
L Jour 689 (690) (D B) (Bom) 8> (’05) 2 Cri L Jour 54 
(55) (D B) (Bom) * (’02) 6 Cal W N 295 (297 (D B) * 
(Vol 17) 1930 Cal 515 (518) : 58 Cal 346 : 31 Cri L 
Jour 1055 (D B) * (Vol 12) 1925 Lah 312 (314) : 6 
Lah 04 : 27 Cri L Jour 98 * (Vol 17) 1930 Rang 201 
(202) : 8 Rang 25 : 31 Cri L Jour 793. 

[See however (’82) 1882 Ali W N 229 1230) * (’75 1 
23 Suth W R Cr 39 (40) (DB).] 

[2] Where no inquiry is necessary or an inquiry 
would not have put the Court in a better position for 
dealing with the case, an order without inquiry is not 
had. (Vol 28) 1941 Lah' 52 (52) : I L R (1940) Lah 
669 : 42 Cri L Jour 351 (D B) * (’83) 5 AH 62 (64, 65). 

[3] Inquiry necessary — Lower Court not exercising 
sound discretion in not holding inquiry— Order is liable 
to be interfered with in revision. (Vol 4) 1917 All 132 
(133) : 18 Cri L Jour 883 * (’ll) 12 Cri L Jour 209 
(211) (DB) (Cal.)*(Yol 7) 1920 Pat 548 (550) : 21 Cri Jr 
Jour 158 * (Vol 8) 1921 Lah 56 (56) : 2 Lah 63 : 22 
Cri L Jour 329 6 (’05) 3 Cri L Jour 73 (74) : 1905 Pan 
L R No. 163 Cr, p. 571 (573) 6 (Vol 1) 1914 Sind 129 
(130) : 7 Sind L E 187 : 15 Cri L Jour 541 (D B) * 
(Vol 8) 1921 All 98 (99) : 22 Cri L Jour 143. (Person 
sought to be prosecuted not party to previous procee- 
ding — Evidence therein recorded behind his back — 
Order without inquiry set aside.) 6 (Vol 5) 1918 Cal 
967 (968): 18 Cri L Jour 117 (DB.) (Incident relating to 
offence taking place outside Court — Judge could not 
have had knowledge of it — Order without inquiry set 
aside.) 

[4] Where the Judge who took proceedings under 
tills section was different from the Judge who tried the 
original prooeeding in or in relation to which the 
offence was committed, it would be proper to hold » 
a preliminary inquiry. (Vol 17) 1930 Cal 282 (284) 
(DB). 

[But see (Vol 17) 1930 Cal 721 (724, 726) : 58 Caf 
374: 32 Cri L Jour 377 (D B) 6 (’ll) 12 Cri L Jour 209 
(211) (D B) (Cal).] 

9. Notice.— [1] In an inquiry under this section it 
is not necessary for the Court to issue a notice to the 
person alleged to have committed the offence. (Vol 25) 
1938 Lah 641 (641) : I L R (1938) Lah 188 : 40 Cri L 
Jour 140 6 (Voi 24) 1937 Mad 716 (717):38 Cri L Jour 
871:1 L R (1937) Mad 612 (DB)*(Yol 24) 1937 Pat 534 
(536) : 39 Cri L Jour 103 6 (Vol 22) 1935 Oudh 113 
(115) : 10 Luck 503 : 36 Cri L Jour ,319 * (Vol 18) 
1931 Cal 436 (437) : 58 Cal 215 : 32 Cri L Jour. 826. 

[See also (Vol 31) 1944 Nag 359 (360) : I L R (1945) 
Nag 438 : 46 Cri L Jour 766.] 

[2] It is desirable and expedient to give notice to the 
person sought to be proceeded against under this 
section. (Vol 33) 1943 All 156 (158) : I L R (1946) All 
62:47 Cri L Jour 545 (DB)*(Vol 12) 1925 Bom 436 (437): 
49 Bom 710 : 26 Cri L Jour 1189 6 (Vol 11) 1924 All 
435 (436) : 25 Cri L Jour 488 (Following (’06) 28 All 
142: 2 Cri L Jour 598 and (’12) 13 Cri L Jour 707 (All).) 

* (Vol 22) 1935 Oudh 113 (115) : 36 Cri L Jour 319 : 
10 Luck 503 * (Vol 5) 1918 Nag 61 (62) : 20 Cri L Jour 
777 * (’05) 2 Cri L Jour 54 (55)'(DB) (Bom) * (Vol 18) 
1931 Cal 436 (437) :58 Cal 215:32 Cri L Jour 826*(Vol 
17) 1930 Lah 55 (55, 56) : 31 Cri L Jour 179*(Vol 10) 
1923 Rang 79 (79) : 24 Cri L Jour 736. 

[3] The omission to issue notice is not by itself a 
ground for setting aside an order under this section 
unless it has caused prejudice to the person complained 

A/wvvnrit (tin) 1 0 /1-i r T rtr\n mnns / . vn. - ' ' 
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1919 All 15 (17) : 21 Cri L Jour 278® (Vol 22) 1935 
Oudb 133 (115) : 30 Cri L Jour 319 : 10 Luck 503 ® 
(Vol 5) 1918 Pat 418 (449) : 19 Cri L Jour 169 ® (’llj 
12 Cri L Jour S5 (87) (Low Bur). 

[4] la the following cases notice was held desirable, 
for 1 " want of which the High Court set aside the lower 
Court’s order : 

(a) Where prosecution was ordered upon evidence 
given by witnesses whom the person sought to be pro- 
secuted had no opportunity to cross-examine. (Vol 10) 
1928 Mad 228 (229) : 23 Cri L Jour 712 * (Yol 14) 
1927 Lab 173 (174) : 28 Cri L Jour 227. 

(b) Where the application under this section was 
made to a successor-in. office of the Judge who bad tried 
the case in respect of which the offence had been com- 
mitted. (Yol 14) 1927 Cal718(721):28 Cri L Jour 840(DB). 

(c) Where the Court held a preliminary inquiry and 
recorded additional evidence, (Yol 83) 1946 All 156 
(158) : I L R (1940) All 62 : 47 Cri L Jour 545 (DB) ® 
(Yol 11) 1924 All 485 (436) : 25 Cri L Jour 488. 

(d) Where there was no evidence before the Court 
one way or the other to show any dishonest motive. 
(Vol 6) 1919 Oadh 348 (349) : 20 Cri L Jour 791. 

10. “Is of opinion that it is expedient in 

the interests of justice that an inquiry should be 
made.” — [1] The Court taking action under this section 
should be of opinion that it is expedient in the interests 
of justice that an inquiry should be made in -respect of 
the offence alleged to have been committed. (Yol 31) 
1944 Sind 212 (214) : I L B (1944) Kar 211 : 46 Cri 
h Jour 622 (DB) * (’43) 1943 Pat W N 139 (141) ® 
(Yol 28) 1941 Bom 408 (408): ILR (1942) Bom 26 : 43 
Cri L Jour 167 (DB)® (Vol 28) 1941 Mad 574 (575): 42 
CriL Jour 817 ®(Voi 27) 1940 Pat 97 (99): 41 Cri L Jour 
349 ®(Voi 24) 1937 Rang 62 (64) : 38 Cri L Jour 615: 
1937 Rang L R 276 *(Vol 191 1932 Bom 551 (552) : 34 
Cri L Jour 33 (DB) *(Vol 20) 1933 Nag 179 (182) : 34 
Cri L .lour 649 ®(Vol 17) 1930 Lah 55 (56) : 31 Cri L 
Jour 179 ©(Vol 15) 1928 Mad 783 (784) : 29 Cri L Jour 
732 ©(Vol 21) 1934 Sind 155 (156) : 36 Cri L Jour 10 
(DB). 

[2] The Court should see that prosecution is under- 
taken in the interests of justice and not to satisfy private 
grudge of a litigant. (Yol 24) 1937 Lah 867 (809) : 39 
Cri L Jour 237. 

[3] All that a Court has to see is that a prma facie 
case has been made out upon the evidence before it for 
inquiring further into the question whether the offence 
alleged has or has not been committed. (Yol 28) 1941 
Mad 574 (574) : 42 Cri L Jour 817 ®(Vol 2) 1915 AH 
345 (346) : 16 Cri L Jour 817 ©(’96) 23 Cal 532 (535 
(DB) *(Vol 9) 1922 Pat 84 (87) : 23 Cri L Jour 381 
®(Vol 15) 1928 Pat 161 (161) i 6 Pat 760 : 29 Cri L 
Jour 111 (DB)® (Yol 19) 1982 Bom 551 (553): 34 Cri L 
Jour 33 (DB) ® (’34) 35 Cri L Jour 1892 (1392) (Lah). 

[4] The Court need not and should not decide the 
question of guilt or innocence of the party against whom 
proceedings are taken. (Yol 33) 1946 All 156 (158) : 
ILR (1946) All 62 : 47 Cri L Jour 545 (DB) ©(Vol 29 
1942 Sind 75 (76) : I L R (1942) Ear 66: 43 Cri L Jour 
705 (DB) .©(*10) 11 Cri L Jour 87 (40): 37 Cal 250 (DB) 
©(Vol 1) 1914' Nag 40 (43) : 10 Nag L R 177 : 16 Cri 
L Jour 161, 

, R1 Before , setting the criminal law in motion the 
Court Mould exercise great care and caution, and must 
be satisfied that there is reasonable foundation for the 
charge in respect of which the prosecution is directed. 
Wbl 28) 19$6 Rang. 473 (474)- 88 Cri L Jour 226 *(’10) 
°»A??ur 37 (49) : 37 Cal 250 (DB) ®(Vol 1) 1914 
(43^ 10 Nag Jj R l77 : 16 Cri Ii Jpqr 161. 

Wesss there 
■; m qonyietiohv '(Ydl 33)' 1946 1 


All 156 (158) : I L R (1946) All 62 : 47 Cri L Jour 545 
(DB) *(Vol 21) 1934 All 1065 (1066) : 57 All 351 
®(Vol 31) 1944 Lah 54 *55) : 1 L R (1943) Lah 760: 45 
Cri L lour 371 ®(Yol 31) 1944 8ind 155 (161) : I L R 
(1944) Kar 133 *(Vol 14) 1927 Pat 47 (48) : 27 Cri L 
Jour 1240 ®(Vol 11) 1924 Pat 436’ (487) ®(Vol 17) 1930 
Oadh 404 (404): 81 Cri L Jour 938: G Luck 8G*(’29) 30 
Cri L Jour 407 (407)(DB) (Nag)® (Yol 12) 1925 Nag 412 
(418): 2G Cri L Jour 1350 ©(Vol 25) 1938 Cal 677(680): 
40 Cri L Jour 450 ®(VoL 24) 1937 Lah 867 (868) : 39 
Cri L Jour 237 ©(Vol 24) 1937 Rang 62 (64) : 38 Cri L 
Jour 615 : 1987 Rang L R 276 ®(Vol 23) 1986 Rang 
473 (474): 38 Cri L Jour 226 ©(Vol 22) 1935 Mad 1044 
(1044) : 87 Cri L Jour 15®(Vol 14) 1927 Mad 996 (996). 

[See however (Vol 13) 1926 Mad 238 (240) : 27 Cri 
L Jour 280 (DB).] 

[7] There must be sufficient materials before the 
Court to show that an offence is likely to have been 
committed. (Vol 12) 1925 All 514 (545) : 26 Cri L Jour 
1126. 

[See also (Vol 28) 1941 Nag 155 (156, 157) : ILR 
(1942) Nag 888.] 

[8] Where there is no legal evidence showing that 
there is reason to believe that an offence has been com- 
mitted a complaint ought not to be preferred. (’12) 13 
Cri L Jour 48 (43, 44) (All) ®(Vol 21) 1934 Oudh 377 
(378) : -35 Cri L Jour 1277 ®(Vol 5) 1918 Pat 251(252): 
20 Cri L Jour 94 (DB) ®(Vol 6) 1919 Pat 143 (144) : 20 
Cri L Jour 818. 

[9] Where it is obvious that a prosecution is bound 
to end in a failure a complaint ought not to be preferred. 
(Yol 14) 1927 Lah 352 (353) : 28 Cri L Jour 293. 

[10] The opinion of the Court should be a judicial 
opinion based on evidence and not on fanciful or empty 
grounds. (Yol 1) 1914 Nag 40 (42, 43): 10 Nag L R 177: 
16 Cri L Jour 161 ®(’3G) 37 Cri L Jour 16 (17) (Nag). 

[11] The opinion should not be perverse and based 
upon a mere surmise or suspicion. (Vol 2) 1915 Mad 1193 
(1195) : 17 Cri L Jour 42 (DB) ©(Vol 4) 1917 Mad 971 
(975) : 17 Cri L Jour 515 (FB) « (1900) 1900 A11 W N 
149 (150) ® (’76) 1 Cal 450 (454) (DB) ® (’28) 29 Cri L 
Jour 534 (535) (Lah). 

[12] It is not necessary that there should be legal evi- 
dence for the Court taking action under this section. 
It can act on its knowledge of what was said by the 
accused person at the time of negotiations of a compro- 
mise before the Court. (Yol 4) 1917 Mad 971 (975) *. 17 
Cri L Jour 515 (FB). 

[13] If a responsible officer like a senior subordinate 
Judge makes a report that certain statements made on' 
oath are false, tbo Court can act under this section., 
(Voi 27) 1940 Lah 203 (204) : 41 Cri L Jour 701. 

[14] Proceedings under this section should not be re- 
sorted to when the criminal case is calculated to hamper 
the fair trial of the issue in the civil Court before: which 
the matter will probably go ere long. (Yol 27) 1940 Nag; 
72 (78) : 41 Cri L Jour 182. 

[15] Prosecution directed under this section inexpe- 
dient, ill-advised and calculated to bring the administra- 
tion of justice into contempt — Order for prosecution is 
liable to be set aside. (’04) 1 Cri L Jour 692 (693, 694> 
(DB) (All). 

[16] B and C prosecuted at instance of, A on charge 
of falsification of accounts— B and C acquitted, but com- 
plaining against A for perjury— A acquitted and apply- 
ing to Court for prosecuting B and G for perjury—#^ 
that prosecution was not expedient in the interests of 
justice. (Vol 15) 1928 Ail 548 (549): 29 Cri L Jour 7&L 

[17] The Court ordering a complaint under this s&r 
tion Should itself be of opinion that the prosecution itf 
expedient in th,e interests of justice* (Vol 29) 1942 Nag 
80 (81) ; ILR (1942) Hag 695: 43 Cri L Jour 649 «(’09) 
A0 Cri L Jour 525 (526) (All). (Ordering of comnlaini^ 
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Munsif on I district Judge’s suggestion and information 
is bail.} *( Vol 11) 1924 AH 453 (454): 26 Cri L Jour IS 
(DB).. (Sessions Judge simply obeying appellate Court’s 
direction to take action under this section — Order for 
prosecution set aside.) 

[18] Where, the Court ordering a complaint has 
applied its mind to the matter and considered the ques- 
tion of expediency, the order is not bad simply because 
the appellate Court directed action to be taken under 
ilns section. (Vol 6) 1919 Pat 78 (80) : 20 Cri L Jour 
274 ft(VoI 7) 1920 Pat 430 (481) : 21 Cri L Jour 549 ft 
(Vol 20) 1983 Sind 87 (38, 39) : 26 Sind L R 105 : 34 
Cri L Jour 305 (DB). 

[19] The Court need not form its opinion in the pro- 
ceeding hi^ -which the offence was committed. It is 
enough if it is formed before the complaint is filed 
under this section. (Vol 11) 1924 Rang 54 (55) : 1 Rang 
372 : 26 Cri L Jour 528. 

II. Complaint in respect of an offence under 
section 193, Penal Code — Perjury. — [1] The Court 
should not prefer a complaint for perjury unless there is 
some prima fade proof that the alleged statement or 
evidence is intentionally false. (Vol 27) 1940 Lah 203 
(204) : 41 Cri L Jour 701 ft (’38) 42 Cal W N 31 (32) 
(DB) ft (Vol 19) 198*2 Bom 551 (552) : 34 Cri L Jour 
33 (1>B) ft (’00) 3 Cri L Jour 45 (46) (All) ft (»21) 22 
Cri L Jour 393 (394) (All) ft (Vol 5) 1918 Cal 106 
(107) : 19 Cri L Jour 230 (1)B) ft (’ll) 12 Cri L Jour 265 
(*200) (Dab) ft (’09) 10 Cri L lour 7 (8) (DB) (Mad)ft(’83) 
2 Woir 193 (194) (DB) ft (Vol *2) L915 Low Bur 59 (59): 
16 Cri Pi Jour 154 * (Vol 3) 1916 Wind 70 (71) : 9 Bind 
L It 170 : 17 Cri L Jour 90 (DB) ft (Vol 7) 1920 Sind 
49 (50, 51) : 14 Sind L R 69 : 21 Cri L Jour 787 

[toe (Voi 29) 1942 Sind 98 (99) : I L R (194*2) Kar 
64 : 43 Cri L Jour 720 (DB). ] 

[2] Witness stating that ho does not recollect parti- 
cular fact — Prosecution should not be ordered. (TO) 14 
Cal W N xxx (xxxi). 

[8] No documentary evidence to falsify statement 
question being purely of oath against oath between two 
parties — Prosecution is undesirable. (Vol 22) 1935 Mad 
1044 (1015) : 37 Cri L Jour 15 ft (Vol 8) 1921 All 86 
(87) : 28 Cri L Jour 143 (DB) ft (Vol 7) 1920 Pat 419 
(423) : 5 Pat L Jour 28 : 21 Cri L Jour 145. 

[4] Where it is difficult to arrive at a certainty or to 
reach any conclusion which can be rated more highly 
than the most likely conclusion on the balance of pro- 
babilities, a prosecution for perjury is undesirable. 
(Vol 23) 1936 Pat 162 (164) : 37 Cri L Jour 193. 

[5] Two Courts taking divergent views of evidence — 
Prosecution for perjury is not expedient in the interests 
of justice. (Vol 20) 1939 Mad 779 (780): 40 Cri L Jour 
890 ft (Vol 10) 1923 Pat 102 (103) : 22 Cri L Jour 756 ft 
(Vol 18) 1931 Lah 404 (405) : 32 Cri L lour 652 ft 
(Vol 7) 1920 Pat 171 (174) : 21 Cri L Jour 500. (Unless 

' very strong case is made out against deponent.)ft(Vol 19) 
1932 All 674 (675): 34 Cri L Jour 105. (J)o.)ft (Vol 4) 
1917 Nag 69 (70): 19 Cri L Jour 769. (Do.) ft (T7) 21 
Cal W N cxliii (cxlm) (Do). 

[6] If the false evidence is clearly immaterial to the 

decision of tbc case, a complaint for perjury should not 
be made. (Vol 32) 1945 Pat 295 (295, 296) : 47 Cri L 
Jour 177ft(Vol 28) 1941 Pat 591 (592) : 42 Cri L Jour 
757ft(Voi 14) 1927 Cal 515 (516): 28 Cri L Tour 310 (DB) 
ft(Vol 24) 1937 Lah 867 (869) : 89 Cri L Jour SSTft^S) 
1888 All W N 218 (218). , % ^ 

' [But see (Vol 26} 1939 Lah 5*29 (530) : 41 Cri L Jour 
204ft('38) 42 Cal W N 31 (32) (DB)ft(Vol 16) 1929 All 
, 936 (937) : 30 Cri L Jour ll54ft(‘04) 26 All 509 (511) : 
plCri L Jour 434 (DB)*(*81) Weir 3rd Edn. 842 (843)ft 
f 73} 19 Suth W E Or 69 (70) (DB).] 


[7] A witness is entitled to a locus pemtentiec. Before' 
directing his prosecution for perjury Court should sec 
whether he has availed himself of the same. (IB) 14 
Cri L Jour 2S0 (280, 281) : 16 Oudh Cas 81 ft (Vol lib 
1924 All 88 (84) : 24 Cri L Jour 779ft(’03J 1903 All W 
N 68 (69)ft(’04) 1 Cri L Jour 969 (970, 971) (DR) (Bom). 

[8] In later statement in same deposition witness 
correcting himself and reverting to truth— He should 
not be prosecuted. (Vol 18) 192G Pat 517 (517) * v 7 Cri 
L Jour 958 ft (Vol 15) 1928 Lah 862 (868) ; 29 Cri L 
Jour 679ft (Tl) 12 Cri L Jour 405 (406) (Lah)ft{1900) 
Weir 168 (169)(DB)ft(Vol 16) 1929 Nag 279 (2801 : 30 
Cri L Jour 724 ft (Vol 22) 1935 Nag 145 (146) : 81 
Nag L R SOS : 36 Cri L Jour 935ft(Voi 11) 1924 Oudh 
378 (373) : 2G Cri L Jour 10 ft (Vol 9) 1922 Oudh 198 
(199) : 25 Oudh Cas 139 : 28 Cri L Jour 652ft(’93-1900) 
1898-1900 Low Bur Rul 247 (24S)ft(Vol 20) 1933 Sind 
412 (415, 416) : 35 Cri L Jour 519 (DB)ft(Vol 21) 1934 
Sind 155 (156) : 36 Cri L Jour 10 (DB) ft (’08) 12 Cal 
W N ccxxxvi (cexxxvi)ft(Vol 3) 1916 Bom 49 (51) • ls s 
Cri L Jour 4S0 (DB). 

[9] The deposition should be read as a whole. (T3) 
14 Cri L Jour 280 (281) : 16 Oudh Cas 81 ft (1900) 2 
Weir 168 (169) (DB) ft (’71) 6 Mad HCEApp xxvi! 
(xxvii) : 1 Weir l60ft(Vol 20) 1933 Sind 412 (415) : 3$ 
Cri L Jour 519 (DB). 

[10] A complaint Bhould not be filed merely on basis 
of certain isolated answers in the deposition. (Vol 20)' 
1933 Cal 606 (008) : 34 Cri L Jour 883 (DB). 

[11 ] Contradictory statements by witness — Prosecution* 
ought not to be ordered unless statements are absolutely 
irreconcilable. (Vol 2) 1915 Mad 876 (87 7) : 16 Cri L 
Jour 14ft(Tl) 12 Cri L Jour 545 (546, 547) (DB) (Mad) 
ft(’84) 7 All 44 (63, 66) (DB) ft (Vol 16) 1929 Cal 390 
(392) ; 31 Cri L Jour 373 (DB)ft(Vol 15) 1928 Cal 862 
'(863) : 55 Cal 1312 : 30 Cri L Jour 221 ft (Vol 4) 1917 
Pat 639 (689) : 18 Cri L Jour 1039 (DB)ft(Vol 4)* X91T 
Pat 329 (329) ; 18 Cri L Jour 727 ft (1893-1900) 1893- 
1900 Low Bur Rul 79 (80)® (Vol 1) 1914 Sind 116(117) ; 
7 Sind L R 108 : 15 Cri L Jour 488 (DB)ft(Vol 1) 1914- 
Sind 115 (116) : 7 Sind L R 96 : 15 Cri L Jour 379- 
(DB)ft(Vol 3) 1916 All 318 (319) : 17 Cri L Jour 93(94). 

[See also (Vol 28) 1941 Pat 165 (165): 42 Cri L lour 
446.] 

[12] Alleged contradictory statements admitting of 
plausible explanation reconciling each other— Complaint 
should not be preferred. (Tl) 12 Cri L Jour 216 (217) 
(Lah) ft (Vol 16) 1929 Cal 390 (891) : 31 Cri L Jour 37& 
(DB). 

[13] Every presumption should be made in favour of 
reconciliation of alleged contradictory statements. (’84)- 
7 All 44 (63) (DB)ft(’69) 12 Suth W R Cr 11 (14) (DB). 
(Overruled on another point in 21 Suth W K Cr 72 
(FB).)ft(’08) 7 Cri L Jour 136 (142) (Kathiawar. )ft (Vol 1) 
1914 Sind 116 (117) : 7 Sind L R 108 : 15 Cri L Jour 
488 (DB)®('86) 10 Bom 124 (130) (DB) ft (Vol S) 1916 
Sind 78 (79) ; 9 Sind L R 202 : 17 Cri L Jour 240 
(DB). 

[14] Where in the later statement the prior statement 
is admitted to be incorrect and a true statement is made,' 
a prosecution for perjury is not desirable in the interests 
of justice. (Vol 28) 1941 Pat 591 (592) : 42 Cri L 
Jour 757ft(Vol 28) 1941 Pat 165 (165, 166) : 42 Cri L. 
Jour 446ft(Vol 11) 1924 Oudh 373 (373) : 26 Cri L Jour 
10ft(Vol 19) 1932 Lah 307 (308) : 33 Cri L Jour 485ft- 

' (Vol 5) 1918 Mad 1200 (1201) : 18 Cri L Jour 143 (DB) 
(Vol 20) 1982 Nag 179 (182) : 34 Cri L Jour 649ft(Vol 
8) 1916 Bom 49 (51) : 18 Cri L Jour 480 (DB)ftf28) 29 
Cri L Jour 1044 (1045) (Lah)ft(’68) 9 Suth WBCr 25» 
(27) (DB). (Overruled on another point in 21 Suth W R 
Cr 72 (EB).)ft(TO) 11 Cri L Jour 360(361) : 87 Cal 618^ 
(SB)ft(’06) 4 Cri L Jour 469 (471) : 3, Low Bur Rul 204„ 



LS, 47C] 


/EHE CODE OP] CIUiaXAL PBOCEDUBE, 180S 


Section 476 — Note 11 [contJ.) 

[See however (Yoi 22) 1935 Nag 145 (148) : 31 Nag 
Jb Ii 80S : 36 Cri L Joar 985. (Bat in this ease first 
statement was held true and subsequent statement 
raise. ;] W 

[But see (’97) 2 Weir 166 (166, 187) (DB), (Though 
not as a rule.)] 

[15] A statemenrisubsequently retracted and corrected 
cannot be considered to be intentionally false. (’13) 14 
•Cri L Jour 280 (281) : 16 Oudh Cas 81. 

[16] Alleged false statement made before police-offi- 
cer holding inquiry under Ss. 161 and 162— Complaint 
i!or perjury cannot be made. (1900) 23 Mad 544?i (545n) : 
1 Weir 166 (D B) © (’09) 9 Cri L Jour 304 (o05) (D B) 
(Had) © (’08) 7 Cri L Jour 0 (4) (All) © (’94) 18 Bom 
,877 (379, 380) (F B) © (Vol 4) 1917 Low Bur 82 (82) : 
18 Cri L Jour 98 © (’93-1900) 1893-1900 Low Bur Rul 
187 (188) © (’13) 14 Cri L Jour 302 (302) : 6 Sind L R 
277 (X) B) © ('93) Oudh S C No. 282, p. 461 (462). 

[17] A false statement made under S. 164 can be the 
foasis of a prosecution. (Vol 20) 1933 Mad 125 (126) : 
4J4 Cri L Jour 92 © (’06) 3 Cri L Jour 370 (370) : 29 
Mad 89 (D B) © (’06) 4 Cri L Jour 183 (191) (D B) 
,{Bom) © (’08) 7 Cri L Jour 302 (302, 303) (All) © (Vol 
22) 1935 All 341 (342) : 36 Cri L Jour 1505 : 57 All 
778 (D B). 

[18] Statement recorded under S. 164 false — State- 
ment made by witness at trial true— His prosecution is 
tfiot expedient. (Vol 28) 1941 Bom 408 (409) : I L R 
•(1942) Bom 26 : 43 Cri L Jour 167 (D B). 

[19] A statement not made on oath or a statement 
■by an accused person to whom no oath can be adminis- 
tered cannot be made the basis of a prosecution under 
& 193, Penal Code. (’10) 11 Cri L Jour 445 (445) (All). 
(Statement not on oath.) © (Vol 2) 1915 Mad 1193 (1195) : 

17 Cri L Jour 42 (D B). (Do.) © (’02) 2 Weir 169 (169) 
r(D B). (Do.) © (Vol B) 1916 Sind 34-(B4) : 17 Cri L Jour 
368 ; 10 Sind L R 64. (Do.) © (’10) 11 Cri L Jour 587 
4537) ; 33 All 163 (D B). (Statement by accused to 
whom no oath could be administered.) © (’83) 6 Mad 
<252 (253) : 1 Weir 116 (D B). (Do.) © (’06) 4 Cri L 
Jour 165 (167) (D B) (Bom). (Do.)- 

[20] Defendant in a suit making false statement in 
written statement, but not going into witness-box to 
Support statement — He can nevertheless be prosecuted 
for perjury, (Vol 23) 1936 Mad 850 (351, 352) : 37 Cri 

11 Jour 557. 

[21] Evidence inadmissible and illegally admitted 
— Prosecution for perjury should not be ordered. 
<Vol 6) 1919 Pat 341 (348) : 20 Ori L Jour 826 © (’ll) 

12 Cri L Jour 563 (563) : 5 Sind L B 102 (D B) © (12) 

13 Cri L Jour 769 (770) ; 35 All 58. 

[22] Evidence giveri in ultra vires and illegal pro- 
ceeding — Prosecution for perjury should not be ordered. 
(Vol 29) 1942 All 11 (11) : I L E (1942) All 42 : 43 Cri 
h Jour 319 © (Vol 5) 1918 Mad B98 (400) : 18 Cri L 
Jour 785 © (11) 12 Cri L Jour 373 (374) (All) © (Vol 4) 
1917 Lah 3051306) : 18 Cri L Jour 130 © (1864) 1864 
Snth W B Cr 15 (15). 

[28] Deposition not recorded in accordance with re- 
quirements of S, 360, Criminal P. C., or 0. 18, B. 5, 
’Civil P. C.— There should be no prosecution for perjury. 
<Voi 1) 1914 Cal 789 (790) : 42 Cal 240 ; 15 Cri L 
Jour 483 (D B). (Not in accordance with S. 360.) © (12) 

18 iOri.L Jour, 569 (571) : 1 Upp Bur Rul 123. (Do.) © 
W) 42 041 !W N ,845 (847) : 8 Cri L Jour 116, (Do.) 

(Vol 4) 1917 Lah 192 (193) j 1917 Pun Re No. 12 
i'fjfef 18 Oti L Jour 607; (Non-compliance with 0. 18, 

; ft; 5, C. P. C.) © (^4) 28:Mad 308 [310) : 2 Cri L Jour 
;m ^f (Vol5) 1918 Lofr Bur 129 (130) : 18 Cri 
(Voi- U):i924 OaLTte (709) im'Qti L 
(Non-compliance with 
466^ Penal Code.) 


[But see (Vol 16) 1929 Cal 390 (391, 392) : 81 Cri L 
Jour 373 (DB) © ('10) 11 Cri L Jour 482 (482): 84 Mad 
141. (28 Mad 308: 2 Cri L Jour 756,Disappi’oved.)©(Yol 
5) 1918 Mad 334 (334, 385) : 19 Cri Tj Jour GOB (DB) © 
(Vol 6) 1919 Low Bur 129 (131) : 10 Low Bur Rul 16 : 
20 Cri L Jour 506. (Case under S. 360.) © (Vol 5) 19ig 
Cal 280 (291) : 45 Cal 825 : 39 Cri L Jour 498 (D B) © 
(Vol 6) 1919 Lah 348 (349) : 1918 Pun Re No. 28 Cr - 
19 Cri Ii Jour 972 (D B). ((Vol 4) 1917 Lah 192 : 1917 
Pun Re No. 12 Cr : 18 Cri L Jour 607, Dissented from.)] 

[24] Court should not order a prosecution for perjury 
before the close of the proceedings in the case in which 
the false evidence is given. (Vol 15) 1928 Lah ISO (180) ; 
29 Cri L Jour 4G©(VoL10) 1923 Bom 105 (106, 107): 24 
Cri L Jour 171 (D B) © (Vol 1) 1914 Bom 21 (22) : 15 Cri 
L Jour 428 (D B) © (Vol 5) 1918 Cal 791 (791) : 18 Cri 
L Jour 735 (D B) © (Vol 7) 1920 Cal 624 (629) : 21 Cri 
L Jour 481 (D B) © (’12) 13 Cri L Jour 144 (144) (Mad) 
© (’94) 2 Weir 260 (261) (D B) © (Vol 12) 1925 Nag 
412 (413) : 26 Cri L Jour 1350 © (Vol 7) 1920 Pat 225 
(226) : 21 Cri L Jour 29 © (Vol 4) 1917 Pat 631 (661) : 
18 Cri L Jour 626 © (’13) 14 Cri L Jour 422 (424) : 1 
Upp Bur Rul 166 © (’ll) 12 Cri P Jour 465 (467) 
(Low Bur) © (Vol 3) 1916 Sind 8 (S) : 9 Sind L R176: 
17 Cri Ii Jour 77 (D B) © (Vol 21) 1934 All 1017 
(1018) : 57 All 403 : 86 Cri L Jour 379 (D B) © (Vol 1) 
1914 Lah 433 (435) : 1914 Pun Re No. 1 Cr : 15 Cri L 
Jour 844. 

[See however (Vol 4) 1917 Mad 971 (974, 977) : 17 
Cri L Jour 515 (F B).] 

[25] A complaint for fabrication of false evidence 
should not he preferred where the evidence is not legal- 
ly admissible. There must be some satisfactory, evi- 
dence that the fabrication was for the purpose of being 
used in proceedings, though actual user in the proceed- 
ings is not necessary. (Vol 25) 1938 Cal 677 (680) : 40 
Cri L Jour 450©( 5 10) 11 Cri L Jour 601 (602) (DB) 
(Lah). 

[26] Complaint under S. 193, Penal Code, on alter- 
native charge based upon two statements made before 
different Courts — Complaint of both Courts is necessary. 
(Vol 8) 1921 Bom 8 (16) : 45 Bom 834 : 22 Cri L Jour 
241 (FB) © (’85) 1885 Rat 224 (225):10 Bom 190 (DB) 
©(Vol 11) 1924 Sind 1 (3) : 16 Sind L R 285 : 25 Cri L 
Jour 1195 (DB)©(’S9) 2 Weir 157 (157) (DB) © (’67) 8 
Suth W R Cr 79 (79) (DB). 

[27] Eye-witness first making statement incriminat- 
ing the accused and in Sessions Court turning round 
and making contrary statement beneficial to accused’s 
case — Prosecution for perjury held desirable. (Vol 84) 
1947 Bom 161 (163) (DB). 

12. Complaint in respect of other offences. 

Section 199, Pencil Code . 

[1] Person swearing affidavit in support of appliea- 

tion for transfer having facie no real knowledge/ 

of facts stated and not indicating source of his know- 
ledge-inquiry into offence under S. 199, Penal Code 
should be ordered. (Vol 27) 1940 Pat 631 (633) : 41 Cri 
L Jour 702 (704). 

Section 206, Penal Code . 

[2] Assignment by decree-holder of decree under t 
attachment— In absenoe of any fraudulent intent, pro* 
secution ought not be launched. (’06) 3 Cri Ij Jour 92 
(93) (All). 

J . [3] Mere harvesting of crops under attachment will , 
not bring the person doing so within S 206, unless he ■ 
did one of the things mentioned in the section with a 
fraudulent intent. (Vol 25) 1938 Mad 976 (977) : 40 
Cri L Jour 812. „ \ 

Sections 809 and 210, Penal Cade* 

W1 Whether person .sought to be prosecuted acted 'i 
fraudulently, doubtful— complaint should not be hied. 

; (Vol 16) 1929 Lah 676 (677) ; 30 Cri L Joar 066*, 
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r ■"» j Over-statement of particular claim due to mis- 
take or imgligence- -Prosecution should not be launched. 

. (Vol n I01-i {.all 254 (255) : 15 Cri L dour 263. 

[6] Plaintiff in civil suit prevented from produc- 
ing evidence in 'support of his claim owing to interfer- 
ence of Criminal Investigation Department— Prosecution 
under this section is not justified. (’21) 22 Cri L dour 
0S9 (690) 

1*7 j person complained against should be given an 
opportnity to substantiate his claim and to remove any 
doubt as to its falsity, especially where there is no clear 
jfindiiv' by the Court before. (Yol 7) 1920 Pat 518 (550): 

21 Oi L .lour loB. 

[Sj p; rma facie v\u& against decree -1 iclder — Fact that 
decree was ex [uaeU and limitation for sotting it aAde has 
expired, ur that judgmcnt-debim* has not hivn prejudiced 
by execution or that payment or aoju4ment by the judg- 
ment-debtor has not born certified under 0. 21, E, 2, 
Civil P. Cl is no ground for not preferring complaint. 
(Voi 5) 1918 Pat 190 (191) : 19 Cri L dour 146. 
({.imitation to set aside decree expired.) * (Yoi 4) 
1917 t,ah 209 (210) : 18 Cri h dour 019. (Judg- 
ment-debtor not prejudiced.) *P (’ll) 12 Cri Ldour 189 
(190) (Lab). (Do.)*(Vol 1H) 1931 Rang MS (150):9 Rang 
104. (Payments or adjustment not certified under O. 21 
It. 2, Civil ['. CM 

[9j haho claim in Court having no jurisdiction - • 
Decree obtained for sum not due -- Complaint can be 
filed. (Vol «) 1919 All 323 (324) : 20 Cri L dour 698. 

Ntvriitwi *?/2, Penal ('ode — 

(10| Mere dismissal of complaint does not justify a 
prosecution under S. 211, unless complaint was filed 
with the necessary knowledge and intention prescribed 
in that section. (Vol 28) 1941 Pat 419 (421) : 42 Cri L 
dour 332 * (Vol 26) 1939 Pat 178 (179): 40 Cri 1. dour 
137 * *Vnt 23) 1936 Kantr. 473 (474): 38 Cri h dour 
226 tt (Vol 1 1) 1927 All 107 (108) : 27 Cri h -lour 1345 
*(’05) 10 Cal W N \xxviii (xxxvIH) (DB) * (’05) 9 Cal 
W N (wxv taciv) * (TO) 1890 Pud Re No. 33 Cr, p. 105 
(JU7J * C»4) Weir 3rd Kd*n 853 (857). 

[11 1 Complainant's failure to prove his case is not 
same thing as Institution of maliciously false case so as 
make him liable for offence under S, 211. (Vol 27) 1940 
Pat 97 .(99) : 41 Cri L dour 349. 

[12J Person filing petition not amounting to charge 
or complaint — No intention to set criminal law in mo- 
tion— Prosecution should not he directed. (Vol 2) 1915 
All 457 ( 458 * : :>,s All 32 : 10 Cri h dour 807 * (Vol 2) 
1915 Mad 1120 (U2U) : 1G Cri L Jour 252 (DB)* 
(1900) 4 Cal W N 517 (518) (DB) * (T3) 14 Cri L dour 
423(426) (All) * (Vol Mi) 1923 Nag 513 (3U) :2d Cri 1 - 
dour 910. 

[13] Original complaint not faho but uw-rdy vexa- 
tious — - Complaint under »S, 2,11 in'. not expedient. {'99) 
1 Rom lillllil 1) (DB). 

H4] Two Courts taking different views as tu truth of 
complaint Complaint under 8.211 is not expedient 
(Vol 9) 1922 Pat 160 (161) : 23 Cri L dour 272. 

[15] Accusation made before tribunal not competent 
, 1.0 take action — Order for prosecution is bad. (Vol 19) 
1932 Lah 246 (247) : 13 Lah 568 : 33 Cri h dour 409, 

[16] Magistrate holding complaint to be false and 
making charge for offence under 8. 2U — Complaint 
hffwt ha vo been verified and dealt with by Court accord- 
ing to law* (Vol 26) 1939 Sind 78 (78,79): 40 Cri L dour 
449: 1LR (1939) Kin* 648* 

[17] False charge preferred in Courts outside British 
India — Prosecution canpot be ordered (Vol 11) 1924 
Bonn 51 ($3, 54) : 47 Rom 907 ; 25 Cri I* dour 333 

am- 

,‘i Section 926, Penal Code. 

$1 tm No insult offered to public servant in the stage 


of a judicial proceeding while discharging his duties — 
Complaint under this section should not be preferred. 
(’07) 6 Cri L dour 405 (405, 406) (DB). 

[19] Mother of a minor girl getting her married 
without previous permisson of the Court, does not con- 
stitute offence under S. 228— No order for prosecution 
should be passed. (Vol 20) 1933 Pat 142 (143) : 12 Pat 
1 : 34 Cri L -lour 770 (DB). (Offence is one under Con- 
tempt of Courts Act.) 

[20] Contempt of Court committed in Court’s presence 
- — Court has option to proceed under 8. 480 or under 
this section — Existence of S. 482 does not t?„ke away 
this option. (Vol 27) 1040 Lab. 233 (234, 235) : 41 Cri 
Fi lour 766 : I L R (1941) Lah 145. 

Section 471 t Penal Code. 

[21] No dishonest or fraudulent intention — Com- 
plaint for forgery should not be filed. (TO) 11 Cri fi .Jour 
749 (749) (Low Bur) * (Vol 5) 1918 Pat 640 (642) : 19 
Cri L dour 236. 

[22] Court finding will to be genuine and granting 
probate— Court cannot institute proceedings under this 
section for forgery of will (1900) 4 Cal W N elxxvi 
(clxxvi). 

[23] An order for prosecution should not be passed 
on the basis of inadmissible and illegal evidence. (Vol 10) 
1923 All 601 (602) : 24 Cri L .lour 900. (Report of 
handwriting expert not examined.) 

[24] Court should examine document alleged to be 
forged before directing prosecution of the offender. (Vol 5} 
1918 Pat 621 (622) ; 19 Cri L .lour 642, (Prosecution 
on findings of predecessor.) 

[25] Application for filing a complaint for forgery of 
will — Evidence of forgery is admissible in the same 
manner as in a criminal case. (Vol 27) 1940 Bom. 131 
(135, 136) : 41 Cri U -lour 526 ; I L R (1940) Bom 403. 

13. “Record a finding: to that effect.” — [1] Court 
proceeding under this section should record a finding 
that the offence alleged appears to have been commit- 
ted, and that it is expedient in the interests of justice 
that an enquiry should be made into it. (Vol 33j 1946 
All 156 (158): ILR (1946) All 62 (DB)*(Yol 31) 1944 
Nag 359 (360) : I L R (1945) Nag 438 : 46 Cri L Jour 
766 * (Vol 27) 1940 Nag 227 (228):41 Cri Tj dour 466* 
(Voi 26) 1939 Pat 178 (179):40 Cri L Jour 157*(Vol 26) 
1939 Sind 170 (171) : 40 Cri L Jour 707 : ILR (1939) 
Kar 280 * (Vol 24) 1937 Lah 867 (868) : 89 Cri L Jour 
237 * (Vol 24) 1937 Pat 534 (537) : 39 Cri L Jour 103 

* (’05) 3 Cri L Jour 73 (74) : 1905 Pun L R No. 163 * 

* (Vol 15) 1928 Cal S62 (803): 55 Cal 1312 : 30 Cri 
L Jour 221 (DB) * (Vol 14) 1927 Cal 718 (720) : 28 
Cri L Jour 840 (DB) * (Vol 22) 1935 Oudh 59 (61) : 10 
Luck 335:36 Cri Ti Jour 254 (DB)*(Vol 21) 1934 Oudh 
272 (274) : 35 Cri It Jour 908 : 10 Luck 14, 

[See however (Yol 17) 1930 Rang 201 (203) : 8 
Rang 25 : 31 Cri L Jour 793. (Recording of finding is 
optional)] 

[2] Several persons sought to be proceeded against 
— Separate finding against each is necessary. (Vol 15) 
1028 All 21 (22) : 28 Cri L Jour 986. 

[3] Recording a finding of two alternative and mutu- 
ally inconsistent offences is not sufficient. A finding 
that an offence or offences have been committed is neces- 
sary. (Vol 14) 1927 AU 567 (567) : 28 Cri L Jour 888. 

, [4] An omission to record a finding as required by 
the section' vitiates an order under this section which 
is liable to be set aside. (Vol 17) 1930 Cal 705 (705): 32 
Cri h Jour 237 (DB)*(Vpl 15) 1928 Mad 783 (783):29 
drl L Jour 732. (Followed in (Vol 20) 1933 Mad 67: 
56 Mad 157 : 33 Cxi L Jour 960.) , 

[But see (Yol 27) 1940 Nag 227 (228) : 41 Cri L 
Jour 466 * (Vol 26) 1939 Pat 178 (179) ; 40 Cri L Jour 
157 >£*(Vq 1 23) 1936 Pat 162 (163) : 37 Cri L Jour 19S* 

400 & 401 A. M. 




Section 476 — Note 13 'avild.) 

(Yol 17) 1930 Hang 2l>! (203) : S Bang 25 : 31 Cri L 
Jonr 793.] 


Mad 395 {DJ'.)*(Vol I) 191 i Sind 60 (67) : S Sind L B 
179 ; 16 Cii L lout 101 (1)11)4. (Yol 17) 1930 Ondh 404 
(40S, 406) : 6 Luck 8G : 33 Cri L lour 938. 


[S] The finding required by the section, that it is 
nv^dien'o in the interests o£ justice, should be express. 
The provisions of the section are not satisfied by in- 
ferences trhich may or may not be drawn from other find- 
ings of facfs arrived at bv the Court. (Yol 17) 1930 Cal 
:m (353) (DB)* (Vol 20) 1933 Cal 147 (148):34 Cri L 
.lour' 684 (DB) * (Vol 20) 1933 Mad 67 (67) : 56 Mad 
357 : 33 Cri L Jour 960 (DB) * (Yol 16) 1929 Mad 74 
(74) : 30 Cri L Jour 370 * (Yol 21) 1934 Oudh 272 
(275, 276) : 10 Luck 14 : 35 Cri L .Tour 908. 


[But see (Yol 27) 1940 Nag 227 (228) : 41 Cri L 
Jour 466*(Vol 26) 1939 Sind 170 (171); 40 Cri L Jour 
707 ; T L B (1939) ICar 280 * (Yol 23) 1936 Pat 162 
(164) : 37 Cri L Jour 193* (Yol 18) 1931 Cal 190 (192) 
:58 Cal 1117:32 Cri L Jour 842 (DB)*(Vo) 18) 1981 Cal 
760 (761):58 Cal 965:32 Cri L Jour 1236 (DB)*(Yol 22) 
1935 All 608 (608) : 36 Cri L Jour 781 * (Vol 17) 1930 
Lab 347 (347) : 32 Cri L Jour 60 * (Vol 18) 1931 Mad 
16 (17):54 Mad 331:32 CriL Jour 200 (DB). (Poliowing 
(Yol 14) 1927 Cal 628: 55 Cal 279: 28 Cri L Jour 783.) 
* (Yol 20) 1933 Pat 713 (715) : 35 Cri L Jour 459 * 
(Vol 27) 1940 Nag 227 (227) : 41 Cri L Jour 466.] 

[6] Omission to record reasons for the finding will 
not invalidate the order. (Yol 141 1927 Sind 89 (90) : 
21 Sind L R 43 : 27 Cri L Jour 1249 (DB) * (Yol 13) 
1926 Mad 238 (240) : 27 Cri L Jour 280 (DB). 

[7] As a matter of practice, the procedure to be fol- 
lowed ty the Court is either (a) to direct that the judg- 
ment in the original case in respect of which the offence 
was committed should be treated as the complaint or 
(b) to pass a separate order containing the requisite 
finding, setting out in detail the specific matters and 
directing a complaint to bo made in respect thereof, this 
being followed by a separate complaint conforming to 
the terms of the previous order. The latter course shoud 
be followed. (Vol 16) 1929 Cal 521 (524) : 56 Cal 932 : 
30 Cri L Jour 974 (DB). 

[8] Finding required by section recorded in com- 
plaint itself — Absence of separate order containing 
finding is only irregularity not vitiating proceedings. 
(Yol 14) 1927 Lah 379 (380) : 28 Cri L Jour 410 * 
(Vol 18) 1931 Mad 16 (17) : 32 Cri L Jour 200 : 54 
Had 331 (DB). 

[See however (Vol 16) 1923 Mad 74 (74) : 30 Cri L 
Jour 870.] 

14. “Make a complaint thereof in writing.” — 
[1] Court satisfied that offence alleged should be inquired 
into— It should make complaint in writing signed by 
presiding officer of Court. (Vol 11) 1924 Bom 347 (348) : 
48 Bom 401 : 25 Cri L Jour 1123 (DB)*(Vol 12) 1925 
Pat 330 (335) : 4 Pat 24 : 2G Cri L Jour 170 (DB *(>68) 
6 Bom E C B Cr 104 (105) (DB). 

[2] The complaint should be such as would enable 
the Court to proceed according to law under S. 200. 
(Vol 12) 1925 Mad 609 (611) : 48 Mad 395 : 26 Cri L 
Jour 801 (DB). 


[3} The complaint under this section should he care- 
fully drawn up ahd the directions in the section should 
be followed, (vol 27) 1940 Bang 104 (106) : 41 Cri L 
JOtur 510 : 1940 Bang L B 12 (DB), 


V [fl The complaint should set forth the ofience coe 
plained of, the 1 precise facts on which it is based andtl 
evidence available for proving it. (Vol 14) 1927 All 51 
,(571) : 49 £11 752 : 28 Cri L Jour 548*(Vol 16) 195 
M#6 (906) x 30, Cri L Jour 1158 * (Vol 152) 1925 C 
: ,52 j 26 Cri L Jour 1307 (DB) 

m Cri L .Tnnr #61 i J 


[5] Complaint should disclose the Court before which 
and the time and occasion on which the offence is 
alleged to have been committed. (Vol 19) 1932 Pat 243' 
(243) : 33 Cri L .lour 860*(Vol 7) 1920 All 217 (217) ; 
21 Cri L lour 400. 

[6] Complaint for perjury— Statement alleged to be 
false must be specifically set out, (Vol 19} 1932 Mad 
494 (495) : 55 Mad 536 : 33 Cri L .lour 519 (PB)*(Vol 
16) 1929 Mad 510 (531) : 30 Cri b J our 800 * (Vol 13) 
1926 All 21 (22) : 20 Cri L Jour 1506 * (Vol 21) 1934 
All 385 (386) : 35 Cri L Jour 785*(Vol 5) 1918 Pat 448 
(450) ; 19 Cri L Jour 109 * (Vpl 17} 1930 Bang 153 
(155) : 31 Cri L Jour 1060 « (Vol 12) 1925 Mad 609 
(611) : 48 Mad 395 : 26 Cri L Jour 801 (DB). 

[7] Complaint for forgery— Particular docuraont or 
portion of document alleged to be forged must be 
precisely mentioned. (Vol 4) 1917 All 425 (420) : 38 All 
695 : 18 Cri L Jour 4. 

[8] The object of requiring the particulars in the 
complaint is to enable the accused to know definitely 
the charge against him. (Vol 5) 1918 Pat 448 (450) : 19 
Cri L Jour 169*(Vol 10) 1923 All 325 (326) : 24 Cri h 
Jour m*(’94) 1894 Rat 693 (093, 094) ; 19 Bom 362 
(DB). 

[9] Omission to state the particular section under 
which the offence complained falls does not affect 
validity of the complaint. (Vol 12) 1925 Nag 337 (338) : 
26 Cri L Jour 3115, 

[But see (Vol 32) 1945 All 397 (399) ;ILB (1945) 
All 608 : 47 Cri L Jour 200,] 

[10] Witness to be examined by the Magistrate in 
support of the case should also bo named in the com- 
plaint. (Vol 16) 1929 All 905 (905) : 30 Cri L Jour 
1158*(Vol 12) 1925 Mad 609 (611) : 48 Mad 395 : 26 
Cri L Jour 801 (DB). 

[11] Complaint must omit any reference which might 
be construed by the Court before which the proceedings 
are taken as a pressing invitation to record a finding 
adverse to any one charged with an offence. The Magis- 
trate trying the case must remain completely unaffected by 
any consideration of its origin. (Vol 27) 1940 Bang 104 
(100, 108) : 1940 Rang L IX 12 : 41 Cri L Jour 51 5 
(DB), 

[12] The complaint should be preferred by the Court, 
and the function cannot be delegated by the Court to 
the Public Prosecutor or the Prosecuting Inspector. 
(Vol 2) 1915 Lah 259 (259) : 1915 Pun Be No, 13 Cr : 
16 Cri L Jour 251*(Vol 17) 1930 Lah 225 (226) : 31 
Cri L Jour 778. 

[13] What has to be forwarded to the Magistrate 
under this section is the complaint and not the order 
for prosecution under this section, .(Vol 20) 1933 Sind 
37 (39) : 26 Sind L R 105 : 34 Cri L Jour 305 (DB). 

[See however (Vol 12) 1925 Bang 195 (196) : 3 Bang 
48 ; 26 Cri L Jour 500 (DB),] 

[14-15] Officer appointed by High Court filing complaint 
in consultation with Judges concerned and under their 
authority— Mere fact that such officer was not authorized 
in writing will not invalidate complaint, (Vol 27) 1940 
Nag 410 (411) ; 41 Cri L Jour 697. 

[See (Vol 27) 1940 Bang 104 (106) :41 Cri L Jour 
615 : 1940 Bang L B 12 (DB).] 

[16] An irregularity in the complaint, as for instance, 
where heading is incorrect and addressed to the High 
Court instead of the Magistrate, is cured by S. 637 (a). 
(Vol 21) 1934 Lah 981 (982) ; 36 Cri L Jour 402 ; 16 
Lah 168. 
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Section 476 (canid.) 

15. “Shall forward the same to a Magistrate 
ci the first class having jurisdiction,”— [1] Under 
Hi,} present Code, the complaint has to be forwarded to 
ySi Magistrate first class having jurisdiction over the 
offoncis. (Vol 25) 1938 Cal 463 (464) : I L R (1938) 2 
Cal 7 (DB). 

[-1 The complaint should be forwarded to a Magis- 
trate of the first class and not to any other Magistrate, 
fti 4) 7 Mad 189 (190) (DU), 

[83 The successor in office of a Magistrate who initi- 
ates proceedings under this section is not the Magistrate 
indicated by the section. (Vo) 7) 1920 Pat 225 (227) : 
21 Op L J our 29. 

[4] An order under this section is not illegal but 
merely irregular if it does not at once direct the accused 
to be taken to nearest Magistrate. The irregularity is 
set tight by the subsequent order directing him to be 
taken before such Magistrate. (Vol 2) 1915 Mad 493 
(493) : 37 Mad 33 7 : 16 Cri L Jour 39 (DB). 

16. “May take sufficient security,” etc. — [1] 
The power tc detain in custody or to put on bail under 
this section accrues to the complainant Court only when 
it records its finding and decides to make a com- 
plaint. (Vo) 31) 1944 Lah 328 (329) : 45 Cri L Jour 768. 

17. Effect of complaint under the section — 
Sub-section (2). — [1] Complaint forwarded to first 
class Magistrate — Such Magistrate is bound to try case 
as if upon complaint made and recorded under S. 200. 
(Vol 30) 1943 Mad 50 (51) : 44 Cri L Jour 177 : ILB 
(1943) Mad 303 * ('04) 1 Cri L Jour 525 (527) : 31 Cal 
664 (JOB) £ (’69) 3 Bong L It App Cr 47 (49) (DB). 

£2} Magistrate receiving complaint need not examine 
the complainant {viz , the presiding officer of the Court) 
on oath as in the case of an ordinary complainant. (Vol 
17) 1930 Bang 201 (202) : 31 Cri L Jour 793 : 8 Rang 
25# ( f 85) 7 All 871 (873, 874) (PB). 

[3] The Magistrate who tries the complaint made 
under this section is competent to try and convict for 
other offences disclosed by the evidence in the case. 
(Vol l 3 ' 1920 Rang 63 (57, 63) : 27 Cri L Jour 669 
(DU)# (Vol 21) 1934 Pat 586 (537): 36 Cri Xi Jour 26 £ 
(*13) 12 Cri L Jour 320 (321) (Sind) £ (76) 25 Suth W 
ii Cr 35 (35) (DB) £ <’66) 6 Suth W R Cr 20 (21) (DB). 

[But see (Vol 5) 1918 Nag 59 (60) ; 20 Cri L Jour 
770J 

[4 J Complaint under this section— Magistrate trying 
case can usue process: against and try other ofienders 
considered by him to have been concerned in the offence 
though they have not been specially named in the com- 
plaint* (Vol 32) 1945 Sind 1 (3) : I L R (1944) Ear 300: 
40 Cri I; Jour 192 (DB) £(Vol 31) 1944 Sind 155 (161): 
lilt (1944) Kar 133 £ (Vol 23) 1936 Cal 147 (149) : 
37 Cri D Jour 521 : 63 Cal 819 (DB) £ (Vol 28) 1936 
Pat 346 (347) : 15 Pat 26 : 37 Cri L Jour 893 (D B)£ 
(Vol 4} 1917 Cal 121 (122) : IS Cri L Jour 901 (DB). 
(23 Cal 532, Di4mguisbe&.)#(Vol 4) 1917 Lah 267 (269): 
IS Cri h Jour 898 (895) : 1917 Pun Re No. 34 Cr (DB). 

[f>] Complaint purporting to be made under thfe sec- 
tion but offence not one to which the section applies — 
Jurisdiction of Magistrate to take cognizance of offence 
on a complaint is not affected by any illegality commit- 
1 ted by officer who forwarded complaint. (Vol 80) 1943 
„ Lah 208 (209) : U Cri L Jour 666. 

[But see (Vol 32) 1945 Mad 458 (459).] 

[{$ U is the Court taking action under this section 
and not the private parly who moved the Court by ap- 
plication for taking action, that is the complainant, 
I 1 '*’ The latter U not even an ‘interested party” within 
f 8* 520. (Vol 17) 1930 L&h 873 (874) : 31 Cri L Jour 
;• ; 1174. ■ 

:!/ £7] Order of Court under sub-s, (1) directing com- 

* : f plaint to bo fifed reversed— Proceeding before Magistrate 


under sub-s. (2) should also cease. ( : 12) 13 Cri L Jour 
492 (492) : 6 Low Bur Rul 49. 

18. Validity of an order directing a complaint 
to be filed under the section, whether can be ques- 
tioned in the trial of the case. — [1] The legality of an 
order under this section directing a complaint to be filed 
ought to be challenged, in appeal under S. 476B and 
not before Court which inquires into the complaint ana 
tries tbe case. (Vol 80) 1943 Mad 50 (51) : I L R (1943) 
Mad 303: 44 Cri L Jour 177 £ (Vol 23) 1936 Pat 846 
(347): 15 Pat 26: 37 Cri L. Tour 893 (DB) £ (Vol 23) 1936 
Rang 369 (870) : 37 Cri L Jour 1008 £ (Vol 16) 1929 
Cal 203 (203, 204) : 30 Cri L Jour 656 (DB). 

[2] Legality of order directing complaint to be filed 
cannot be questioned in appeal or revision against con- 
viction by tbe Magistrate. (Vol 23) 1936 Rang 369 (370): 
37 Cri L Jour 1008. (Appeal.)# (Vol 19) 1932 Cal 545 
(546, 547) : 34 Cri L Jour 39 (DB). (Do.)£(Vol 4) 1917 
Pat 15 (17) : 18 Cri L Jour 52 : 1 Pat L Jour 553 
(DB). (Do.)£(Vol 29) 1942 Oudh 439 (441): 43 Cri L 
Jour 668. (Revision.) £ (Vol 25) 1938 Nag 487 (490) : 

I Li R (1939) Nag 338 : 40 Cri L Jour 388, (Do.) 
£ (Vol 25) 1938 Pat 99 (103) : 16 Pat 650 : 89 Cri L 
Jour 353 (DBb (Do.) £ (Vol 22) 1985 Pat 515 (517): 15 
Pat 69 : 36 Cri L Jour 1354 (DB). (Do.) 

19. Power of Court complaining under this 
section to try the offence complained of. — [1] A 
Sessions Judge who makes a complaint under this’ section 
is not competent to hear an application under S, 437 
where the Magistrate to whom the complaint is sent 
discharges the accused. (Vol 14) 1927 Bom 35 (36, 37) : 
28 Cri Xi Jour 53 (DB). 

20. Power of Magistrate to transfer case for- 
warded to him under the section. — [1] The first 
class Magistrate to whom a complaint is forwarded . 
under this section can transfer the case. See (Vol 13) 1926 
Cal 470 (477) : 53 Cal 350 : 27 Cri L Jour 885 (PB). 

21. Stay of proceedings before the Magistrate 
pending disposal of appeal in original proceedings 
— Sub-section (3). — [1] Sub-section (8) gives a dis- 
cretion to the trying Magistrate to adjourn tbe hearing’ 
of the case pending disposal of the appeal in the 
original proceedings. The grant of stay depends upon 
the facts and circumstances of each case. (Vol 24) 
1937 Pat 139 (140) : 38 Cri L Jour 476. (What step 
will best serve the ends of justice without prejudicing 
either party should be considered.) £ (Vol 16) 1929 Pat 
500 (501) : 30 Cri L Jour 1101 £ (Vol 18) 1931 Lah 
49 (50) : 32 Cri L Jour 584 £ (Vol 17) 1930 Lah 802 
(803) ; 31 Cri L Jour 1053, (Documents tampered with 
after filing them in civil litigation — Criminal trial may 
not be stayed.) 

[2] The High Court will not ordinarily interfere with 
tbe discretion of the Magistrate in the matter of stay 
of the proceedings under sub-s. (B). (Vol 24) 1937 Pat 
139 (140) : 38 Cri L Jour 476 £ (Vol 16) 1929 Pat 500 
(501) : 30 Cri L Jour 1101. 

[3] Where important evidence is likely to be lost or 
destroyed, or there is danger of witnesses being tam- 
pered with, in the event of postponement, the Magis- 
trate should hear the evidence in the case but postpone 
delivery of judgment pending disposal of the appeal. 
(Vol 14) 1927 Lah 669 (670) : 28 Cri L Jour 778 © 
(Vol 18) 1931 Lah 49 (50) : 32 Cri L Jour 584. 

[4] A Deputy Commissioner haa.no power to stay 
criminal proceedings pending before Sub-Di visional 
Magistrate either in his capacity as a District Magis- 
trate or as a revenue officer, (Vol 18) 1931 Pat 411 
(414) : 33 Cri L Jour 147. 

22. Stay of proceedings under this section. — 
[1] Proceedings under this section by a Court with a 
view to prefer a complaint are not within the scope of 
gub-s, (3) and need not be stayed on ground of pendency 
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76A. The posvu 1 conferral on Civil, lie venue and Criminal C-ourts by section 476, sub. 
Swxrio* Cot-rt mcuj section ' 1 ’> may Jie exercised, in respect of any offence referred to therein 
compfal:’ 'irh-n' sulvnli- and alleged to have been committed in or in relalion to any proceeding 
n ate Court has oniUhv. in any such Court, by the Court to which such former Court is suborrli- 
naie within the mounmp' of section 105, sub. section ■■!), in any ease in 
which such former < hurt 1ms neither made a complaint under section 170 in respect of such 
offence nor rejected an application for the making of such complaint; and, where the superior 
Court makes such complaint, the provisions of section -170 shall apply accordingly. 

[a] See loot remark [aj to section 470. 


Section 476 — Note 22 feittirf,) 
o£ any appeal. (Vo! 371 L930 Cal 578 (579) : 31 Cri l. 
.{our 1164 (nil) * (Vol‘17) 1930 Tat 19*1 (194): 30 
Cri h lour 1144 * (Voi 11) 19*27 Sind 89 (90): *21 
Sind 1. R 43 : 27 Cri L lour 3 249 (DB). 

[But see (Voi 32) 3925 Uh 333(323): 2G Cri B -I our 
UGG* (Voi 24) 1937 Bat 139 (140): 38 Cri I. .lour 
470.] 

23. Transfer of proceedings under this section, 
_[1] The proceedings under this section cannot bo 
transferred under S. 24, Civil 1\ C. (Voi 14) 19*27 All 
409 (469, 470) : 49 All 400. 

[2] Where the offence is alleged to have been com- 
mitted before A, when be was the presiding officer of 
Court ,r afc the time, the fact that A is subsequently 
transferred to Court ?/ is no ground for transferring ihu 
application under this section to Court y. (Voi 2G) 3939 
Sind 181 (181, 382) : 40 Cri L .lour 750. 

24. Nature of proceedings under the section. — 

[1] A civil Court taking action under this section 
does not act as a criminal Court. (Voi *29) 1942 Nag 72. 
(74) ; LI; ft (1942) Nag 667 9 (Voi 28) 1943 Jiang 169 
(104) : 1943 Hang B K 90 : 42 Cri I, lour 735 (Dll). 

[2] The person against whom proceedings are taken 
under this section is not an accused person. (41) 32 
Cri Ti lour 231 (232) (All)* (Voi 5) 19J 8 Pat 390 (592): 
19 Cri f; 4 our 217. 

[See aho (Voi 27) 1940 Mad 465 (409) : 1 L It (1940) 
Mad 762: 41 Cri Ti lour 769 (KB), ((Voi 26) 1939 Mud 
472: UjK (1939) Mad 439: 41 Cri h lour 705, 
Overruled.)] 

[But see (Voi 4) 1917 Cow Bur 337 (159) : 17 
Cri h lour 31 6 J 

[8] Proceedings under this section constitute a pro- 
secution for the purpose of founding an action for 
malicious prosecution. (Voi 20) 1933 Cal 909 (911) : 
60 Cal 102*2 : 35 Cri T» dour 925. (Though taken by 
civil Court ; (Voi 9) 1922 Cal 145 : 49 Cal 1035 and 
(Voi 16) 1928 Cal C91 : 56 Cal 432, Belied on.)*(Voi 26) 
1939 AU 554 (557) MLR (1939) All 424 (DB). 

[See however (Voi 22) 1935 Sind 10 (11).] 

[4] The Court whether civil, revenue or criminal 
acting under this section has, no jurisdiction to award 
coats. (Voi HO) 1943 Lah 26 (27) : 43 Cri L dour 904 * 
(Voi 38) 1946 All 245 (246). (Appeal under S. 47GB in 
civil Court— No costs can be awarded.) 

' * [But see (Voi 34) 1947 Pat 106(107): 47 Cri h dour 
741, (Civil Court can award costs — Appellate Court 
under S. 476B also has same power,) * (Voi 27) 1940 
Bom 1S1 (186): 40 Cri L dour 526 MLR (1940) Bom 
408. .(Where patties are same as, those in civil litigation 
civiT Court can award costs.) * ' (Voi 35) 1928 All 588 
(590) : 51 All 388. (Do.)] 

25. Abatement, — [1] Person applying under this 
sectlon for complaint being made by Court dying pend* 
|ng, disposal of applioatiopT-Oourt can make complaint 
•under;' .tbjia. .aectucm although, leg^l representatives of 
ipptanj; do not desire to tike patt ( in " pro* 

(voi i#§e iu$ aito • 

4SMV fm/PCrt:- ti tfrm* ' ' ' 


26. Review. — [ij A complaint under this M&tiou can 
only be withdrawn by the order of the superior Court 
under S. 47GB. The Court making the complaint 
cannot itself reconsider St. (Voi 24) 1937 AU 305 (313) : 
38 Cri L 4 our 561 : 1 1; K (1937) All 517 (KB), 

[But sec (Voi 241 1937 AU 76 (77) : 38 (Vi L dour 
318. (Court making complaint can review or alter it.) j 

Section 476A — Note 1 

fl The superior Court has jurisdiction to act under 
tho section only where the subordinate Court has 
neither made a complaint under S. 476, nor rejected 
an application for such complaint. (Voi 28) 1941 

Pat 592 (593) : 42 Cri h dour 748* (Voi 25) 1938 
halt 429 (430) : 39 Cri D dour 698* (Voi 12) 3925 
Mud 1 181 (1382}: 2(5 Cri L dour 1325 (1) B)* (Voi 12) 
1925 Cal 1228 (1230): 52 Cal J00W: 20 Cri h dour 1569 
(DB)* (Voi 36) 3929 Sind 50 (50): 23 Sind J, B 37: 29 
Cri h dour 305! (DB). 

[2] Where the Subordiuate Court has made a comp- 
laint, or rejected an application to make u complaint 
under S. 476, the remedy is by way of an appeal under 
S. 47Mb {Voi 31) MM 1 Ah 40 ( 10): ILK (1944) All 38: 
45 Cri f. dour 403* (Voi 12) 3925 Cal 1228 (1230) : 52 
Oul 1009: 26 Cri L dour 3569 (1>B)* (Vui 13)1926 
Tat 81 (84): 5 But 262 : 27 Cri I; lour 641 (DU). 
(Overruled on another point in (VoB25) 1938 pat 19 : 
17 rot 9 : 39 Cri L dour iHl (KB).} 

[See aU (Voi 32) 1915 Sind l (2) : ILU (1944) Kar 
300 : 46 Cri.B dour 192 (DB).l 

[3] Complaint made by subordinate Court — Comp- 
laint invalid and ultra virer ,— Held that the superior 
Court can take action under the taction. (Voi 32) 1925 
All 607 (607, 608) : 26 Cri h dmu* 923. 

[4] Where an application H made to the subordinate 
Court ancl remains pending without being rejected, tho 
superior Court is Kompetentto make a complaint. (Voi tl) 
3924 Bom 511 (512) : *25 Cri h dour 3287 (DB). 

[5] Where tho subordinate Court hits merely allowed ' 
an application to be withdrawn without considering 
it on the merits, the superior Court is nut deprived of 
itd power to act under the section. (Voi 16) 1929 Sind 
50 (50) : 23 Sind J, It 37 : 29 Cri \> dour 3053 (DB), 

[6] A dismissal in default does not amount to a 
rejection of the application. (Voi 31) 1934 All 40 (40): 
l hli (1944) All 18 : 45 Cri L dour 403. {Revision 
lies to the High Court — There can be no appeal 
under 8. 47633.) 

[See however (Voi 25) 1988 Lah 429 (430) : 39 Cri 
T; dour 698. (“Rejection” may bo one on tho ground 
that complainant did not appear to prosecute the 
application &s ho ought to have done.)] 

[7] The superior Court can make a complaint only 
if there is some prvma fetek ground for doing so; 
where the lower Court is still considering the matter, 
the superior Court cannot be said to have such ground.* 
(Voi 14} 1927 All 469 (470) : 49 All 460, 

[8] Offence of abetting offence under 8. 199, Penal 
Code, committed by Subordinate dudge in coarse oi l 
suit — District Judge transferring suit to senior Sub- 
ordinate dudge while retaining proceeding under 
S. 476 with hlmseif~~#ehl # that the l power Of 
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, A «y person on whose application any Civil, Revenue or Criminal Court has refused 

-'li' 1 ", 1 ’., , , t0 mak 7 ° a complaint imder section 476 or section 476A, or against whom such a 

complaint 1ms been made, may appeal to the Court to which such former Court is subordinate 
within tho meaning of section 196, sub-section (3j, and the superior Court may thereupon, after 
notice to the parties concerned, direct the withdrawal of the complaint or, as the case may be, itself 
make the complaint whioh the subordinate Court might have made under section 476, and if it 
makes such complaint the provisions of that section shall apply accordingly. 

[a] See foot-remark [a] to section 470. 


Section 476A-- Note 1 ( contd *) 

tfnbordinate Judge to make complaint is taken away. 

(Vol 27) 11)40 Tiah 292 (298) : 41 Cri L .lout 848 (DB). 

SO] Tho power of making a complaint wbicii a 
Subordinate .Judge could have exercised as Election 
Commissioner, held^ could be exercised by the District 
Court* (Vol 22) 1935 Mad 678 (679) : 58 Mad 954: 36 
Cri Ei Jour 895 (DB). 

SECTION 476B — SYNOPSIS. 

1. Scope of the section. 

2. Second appeal. . 

3. Duty of appellate Court. 

4. Powers of appellate Court. 

5. Appeal preferred to proper officer but wrong 

designation given — Effect. 

6. Transfer of appeals under section. 

7. Notice. 

8. Death of appellant pending disposal of appeal. 
9> Power of attorney, if necessary in appeal. 

10. Appeal against order bf single Judge of High 

Court. 

11. Appeal to the Privy Council under Cl. 39, 

Letters Patent. 

12. Revision. 

13* Reference to High Court, 

1. Scope of the section. — [1] This section gives 
a right of appeal agaiusfc orders passed under Ss. 47(5 
and 176A. (Vol 21) 1931 Oudli 344 (347) : 8 Luck 688 : 
:;r> Cri U -Jour 824 * (Vol 22) 1935 Mad 678 (679) : 36 
Cri U .Jour 895 : 58 Mad 954 (DB). 

[2 1 Tho fact that there is no finding as required by 
S. 476, does not make the order a non-appealabie one. 
(Vol 17) 1930 Bang 201 (202, 203) : 31 Cri L Jour 798: 
8 Hang 25. 

[3] Whore separato and distinct complaints have 
been directed to be preferred against several persons, 
such persons should file separate appeals against the 
complaints made against them. (Vol 20) 1938 Mad 125 
(126) : 84 Cri L Jour 92. 

fT| No appeal lies in respect of offences mentioned 
in oh (a) of S. 195 (1). (Vol 26) 1939 Mad 336 (336) : 40 
Cri L Mm 568 * (Vol 24) 1937 Pat 31 (33) : 38 Cri L 
Jour 292 * (Vol 14) 1927 All 828 (828) : 28 Cri L Jour 
547 # (Vol 15) 1928 Rang 296 (296) : 6 Rang 529 : 29 
Cri h Jour 9X2* 

[5] 'l' hero is ft right ol appeal under this section even 
though the lower Court has erroneously assumed juris- 
diction and passed the order. (Vol 12) 1925 All 787 
(737) : 47 AU 934. 

[ Sec however {Vol 30} 1948 Cal 108 (104) : I L R 
(1942) a Cal 456 : 14 Cri h Jour 332 (DB).] 

[<>] The section gives a right of appeal although the 
lower Court has taken action mto 7 notu and not on the 
application of a private person. (Vol 26) 1939 All 79 (80) 
# (Vol 28) 1936 Lah 828 (829) : 37 Cri Jj Jour 1043 * 
(Vol 16) 1929 All 899 (899) : 52 All 79 (DB) * (Vol 18) 
1931 Mad 16 (16) : 32 Cri L. Jour 200 : 54 Mad 331 
(DB) * (Voi 16) 1929 Lah 641 (644, 645) : 11 Lah 55 : 
30 Cri l Jour X019 (DB)* 


[But see (Vol 16) 1929 Lah 9(9):30 Cri L Jour 163J 

[7] No appeal lies under this section against an 
order of a District Judge, sitting in insolvency, passed 
under S. 70 of the Provincial Insolvency Act. (Vol 26) 
1939 Cal 264 (265) : I LR (1938) 2 Cal 478 : 40 Cri L 
Jour 335 (DB). 

[8] Where the lower Court refuses to make a com- 
plaint it is only a person on whose application the 
Court has refused to make the complaint that can 
appeal. (Vol 32) 1945 Sind 1 (2) : I L R (1944) Ear 300: 
46 Cri L Jour 192 (DB) $ (Vol 28) 1941 Pat 592 (593): 
42 Cri L Jour 748 * (Vol 28) 1941 Pat 591 (592) ; 42 
Cri L Jour 757 * (Vol 26) 1939 All 79 (80). 

[9] This section gives no right of appeal against the 
dismissal in default of an application under S. 476. 
(Vol 31) 1944 AU 40 (40) : I L R (1944) All 18 : 45 Cri 
L Jour 403 * (Vol 27) 1940 Lah 526 (526) : 42 Cri L 
Jour 324. 

[10] Once an order lias been passed by the trial 
Magistrate declining to make a complaint under S. 476, 
tho trial Magistrate will be acting contrary to law if ho 
makes a complaint at the wishes of a superior executive 
officer. (Vol 25) 1938 Pat 145 (146) : 39 Cri L Jour 358, 

[11] An appeal lies under this section even from the 
order of a Small Cause Court. (Vol 24) 1937 Rang 526 
(526), 

2. Second appeal. — [t] This section contemplates 
only one appeal and there is no further or second appeal 
allowed. (’43) 1943 Pat W N 139 (139) * (Voi 25) 1938 
Pat 19 (20, 21) : 17 Pat 9 : 39 Cri L Jour 181 (FB). 
((Vol 13) 1926 Pat 81: 5 Pat 262 : 27 Cri L Jour 641 
(DB) and (Vol 18) 1931 Pat 343 : 10 Pat 446 : 32 Cri 
Tj Jour 3065 (DB), Overruled — Observations to the 
contrary in (Vol 13) 1926 Pat 25 : 26 Cri L Jour 1565 
and (Vol 14) 1927 Pat 87 : 27 Cri L Jour 1263 (DB) 
are no longer correct.) ® (Vol 18) 1931 All 305 (305, 
306) : 53 AU 416 : 32 Cri L Jour 367 (DB) * (Vol 22) 
1935 Bom 157 <158) : 59 Bom 840 : 36 Cri L Jour 981 
(DB) ft (Vol 15) 1928 Cal 281 (284) : 55 Cal 765 : 29 
Cri L Jour 119 (DB) * (Vol 16) 1929 Cal 172 (173) : 56 
Cal 824 : 30 Cri L Jour 658 (DB) * (Vol 12) 1925 Lah 
322 (322) : 6 Lah 56 : 26 Cri L Jour 1168 (DB) * (Vol 
15) 1928 Mad 506 (508) : 51 Mad 777 : 29 Cri L» Jour 
786 (DB) « (Vol 14) 1927 Raug 318 (313) : 5 Rang 523: 
28 Cri L Jour 9S7*(Vol 16) 1929 Nag 281 (282):25 Nag 
L R 192 : 30 Cri L Jour 10989* (Vol 15) 1928 Oudh 494 
(495):30Cri L Jour 382:4 Luck 155 (DB)*(Vol 18) 1931 
Sind 115 (115}:33 Cri L Jour 43:25 Sind L R 68 (DB). 

3. Duty of appellate Court. — [1] If the appellate 
Court is not satisfied that a prinux facie case has been 
made out, tbe order for making a complaint must be set 
aside. (Vol 12} 1925 All 544 (545): 26 Cri L Jour 1126 9* 
(Vol 16) 1929 Cal 480 (480) : 57 Cal 500: 31 Cri L Jour 
612 (D B). ^ 

[2] In reversing the order of the first Court, it must 
give sufficient reasons as to why it considers that the 
discretion has not been properly exercised by that 
Court* (Vol 12) 1925 Cal 721 (722) : 52 Cal 478 : 26 Cn 
L Jour 1807 (D B). , t 

■ [3] The appellate Court cannot require the lower 

Court to answer objections to the complaint which are 
raised in the appeal* (Vol 14) 1927 Cal 284 (284, 285) : 
54 Cal 355 (D B). 
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{Vol 33) 1946 Nag 38 (39, 40) : HR (1945) Nag 788. 
{Special Judge is a Court only when he holds his 
sitting at the place prescribed by the notification. 
Complaint filed by him while sitting at any other 
place is without jurisdiction.) 

4. u Offence referred to in section 195, sub- 
section (1), clause (b) or clause (c). ,J — [1] Cnder 
the old Code, prior to the amendment in 1923, it was 
held that the Court could prefer a complaint even in 
respect of offences mentioned in cl, (a) of S. 195, 
sub*s. (1). (Vol 1) 1914 Sind 66 (66) : 8 Sind L R 179 ; 
i6 Cri L Jour 104 (DB) * (’05) 2 Cti L Jour 110 (112): 
32 Cal 367 (SB) ft (’09) 10 Cri L Jour 564 (566) (DB) 
{Cal) ft (Vol 4) 1917 Mad 182 (182) : 17 Cri L Jour 71 
•(DB). 

[2J Under S. 476, as amended in 1923, Court can 
complain only in respect of offence mentioned in 

S. 195 (1) (b) and (c). A complaint for an offence refer- 
red to in S. 195 (1) (a) is not competent. (Vol 29) 1942 
Cal 434 (485) : I L E (1942) 2 Cal 108 : 43 Cri L Jour 

410 (DB) ft (Vol 24) 1937 Pat 31 (31) : 88 Cri L Jour 

292 ft (Vol 23) 1936 Pat 74 (75) : 37 Cri L Jour 104 ft 
{Vol 14) 1927 Oudh 326 (327) : 2 Luck 646 : 28 Cri L 
Jour 681 (DB) ft (Vol 16) 1929 Lah 37S (379) : 10 Lah 
231 : 29 Cri L Jour 877. 

[See (Vol 28) 1941 All 100 (100) : 42 Cri L Jour 

323 ft (Vol 21) 1934 Oudh 277 (278) : 35 Cri L Jour 

290.] ' 

[3] Where the offence is not one referred to in S. 195 
at all the Court cannot make a complaint in respect of 
it under this section. (’39) 1939 Mad W N 886 (887). 
<Ss. 186, 379, 424.) ft (Vol 4) 1917 Mad 686 (686) : 17 
Cri L Jour 388 (S. 161.) ft (Vol 12) 1925 All 318 (319) : 
47 All 409 : 26 Cri L Jour 865 (S. 225B.) ft [Vol 5) 
1918 Cal 967 (967) : 18 Cri L Jour 117 (DB). (Do.) ft 
(Vol 11) 1924 Cal 501 (501) (DB). (8a. 353, 341 and 
147.) ft (Vol 9) 1922 Sind 9 (11) : 15 Sind L R 119 ; 28 
'Cri L Jour 97 (DB). (S. 392.) ft (Vol 14) 1927 Oudh 210 
(211) : 1 Luck 527 : 27 Cri L Jour 974. (S. 409.) ft 
(’90) 1890 Rat 515 (516). (S. 411.) ft (Vol 6) 1919 All 
59 (60) : 21 Cri L Jour 56. (S. 421.) 

[4] k In making a complaint as to an offence falling 
under S. 195, the Court can include other offences 
which form part of the same transaction. (Vol 27) 1940 
Sind 133 (134) : 41 Cri L Jour 821 : I L R (1940) Ear 
■500 (DB). 

[5] Offence not covered by S. 195 forming part and 
parcel of same transaction as offence coming under 
S. 195 — Former offence also cannot be taken cogni- 
zance of in absence of complaint under S. 476. (Vol 27) 
1940 Sind 133 (134) : 41 Cri L Jour 821 : I L R (1940) 
Kar 500 (DB). 

[6] Tinder this section a Civil Court can make a 
-complaint not only as regards any offence specifically 
mentioned in S. 195(1) (b) but also as regards the abet- 
ment of any such offence. (Vol 27) 1940 Rang 104 
(105) : 1940 Rang L R 12 : 41 Cri L Jour 515 (DB). 

[7] So far as tbo offences referred to in S, 195 (1), 
<jL (b) are concerned, it is not necessary that the 
offender should bo a party to the proceeding in Court 
for purposes of S. 476. (Vol 24) 1937 Sind 193 (195) : 
38 Cri L Jour 1002 (DB) ft (Vol 23) 1936 Bang 369 
(372, 373) : 37 Cri L J our 1008. 

[8] With regard to the offences referred to in S, 195 

(1) (c) the Court has power to complain under S. 476’ 
even against a person who is not a party to the pro- 
-ceeding in Court. (Vol 18) 1931 Bom 305 (306) : 55 
Bom 461 : 32 Cri L Jour 1017 (DB) ft (’12) 13 Cri L 

, Jour 848 (848) (DB) (Bom) ft (Vol 15) 1928 Lah 510 (512, 
513) : 9 Lah 678 : 29 Cri L Jour 652 (DB). (It is not 
clear, whether it is held that the complaint can be made 
- under S, 476 or under the general law.) ft (Vol 15) 1928 


Lah 787 (791) : 10 Lah 442 : 30 Cri L Jour 4S5(DBj® 
(Vol 5) 1918 Pat 251 (252) : 20 Cri L Jour 94 (DB) ft 
(Vol 6) 1919 Pat 551 (553) : 20 Cri L Jour 6i>0 ft 
(Vol 26) 1939 Nag 85 (87) : 40 Cri L Jour 572 : I L R 
(1940) Nag 652 (DB) ft (Vol 14) 1927 Nag 14 (15) : 28 Cri 
L .1 our 305 (DB) ft (Vol 5) 1918 All 382 (383) : 40 All 24: 
19 Cri L Jour 15 ft (Vol 25) 1938 Cal 677 (680) : 40 
Cri L Jour 450 ft (Vol 9) 1922 Oudh 220 (221) : 24 
Oudh Cas 367 : 23 Cri L Jour 228. 

[But see (Vol 13) 1926 All 21 (22) : 26 Cri L 
Jour 1506 ft (Vol IS) 1931 All 443 (447) : 58 All 
S04 : 32 Cri L Jour 1105 (SB)* (Vol 18) 1931 Cal 
438 (441) : 58 Cal 727 ; 32 Cri L Jour 383 (DB) 
ft (Vol 22) 1935 Mad 1044 (1044) : 37 Cri L Jour 
15 ft (Vol 19) 1932 Mad 129 (129) : 33 Cri JL 
Jour 218 ft (Vol 23) 1936 Rang 369 (372, 373) : 37 
Cri L Jour 1008 ft (Vol 12) 1925 Rang 195 (196) : 3 
Rang 48 : 26 Cri L Jour 500 (DB) ft (Vol 17) 1930 
Oudh 404 (405) : 6 Luck 86 : 31 Cri L Jour 938 ft 
(Vol 15) 1928 Sind 69 (71) : 22 Sind L R 201 : 2S Cri 
L Jour 978 (DB) ft (Vol 21) 19B4 Pesh 81 (82) (DB) ft 
(Vol 32) 1945 Pat 362 (363, 3G6) : 24 Pat 174 : 47 Cri 
L Jour 183 (DB) ft (Vol 4) 1917 Lah 333 (385) : IS Cri 
L Jour 544 : 1917 Pun Re No 10 Or.] 

5. “In or in relation to a proceeding in that 
Court.” — [1] Under this section the Court gets juris- 
diction to enquire and make a complaint only where 
the offence appears to have been committed in or in rela- 
tion to any proceeding in that Court. (Vol 24) 1937 Pat 
534 (536) : 39 Cri L Jour 103. (Accused suborning evi- 
dence before Sab- divisional Magistrate In committal pro- 
ceedings — Trial by Sessions Judge — Sub-divisional 
Magistrate can file complaint.) ft(Vol 19) 1932 Mad 363 
(367): 55 Mad 611: 33 Cri L Jour 479 (FB)ft(Vol 4) 1917 
Pat 339 (340) : 18 Cri L Jour 640. 

[2] A Sub-divisional Magistrate to whom papers am 
sent under Police Standing Order No. 157, and who 
makes an inquiry and finds a <prima facie case has 
been made out, is not competent to file a complaint of 
the offence as he has been acting throughout as a 
“Court”— Section 476 is exhaustive of powers of Courts 

10 make complaints. (Vol 32) 1945 Mad 458 (459). 

[3] Warrant entrusted to constable for execution — 
— Constable reporting at thana that arrested person was 
rescued — Police not submitting charge-sheet against 
alleged rescuers — Case by one of them against constable 
under S. 211, Penal Code — Complaint by Court is neces- 
sary as offence was committed in relation to the pro- 
ceeding in the Court. (Vol 28) 1941 Cal 263 (264) : 42 
Cri L Jour 626 (DB). 

[4] This section does not apply to a departmental 
enquiry held by the presiding officer of a Court and he 
cannot order the filing of a complaint against the wit- 
nesses in the enquiry for giving false evidence. .(Vol 27) 
1940 Mad 892 (892) : 42 Cri L Jour 224. 

6, “Whether on application made to it in this 
behalf or otherwise.”— [1] The Court caff take action 
under this section either suo motu or upon application 
made to it by a private person. (Vol 17) 1930 Cal 721 
(724) : 32 Cri L Jour 377: 58 Cal 374 (DB). ( Suo motu.) 
ft (Vol 1) 1914 Sind 159 (159) : 8 Sind L R 21 : 15 Cri 

11 Jour 662. (Do.)ft(Vol 18) 1926 Pat 81 (86): 5 Pat 262: 
27 Cri L Jour 641 (DB). (Application by private person.) 

[2] The application under this section need not neces- 
sarily be made by a party to the proceeding in respect 
of which the offence is committed. (Vol 27) 1940 Bom 
131 (133) : 41 Cri L Jour 526 : 1 L R (1940) Bom 403. 
(Stranger to proceedings out of which application arises 
can apply,) ft (Vol 27) 1940 Lah 292 (298) : 41 Cri I* 
Jour 843 (DB). (Application not necessary— Court can 
be moved otherwise.) ft (Vol 16) 1929 Pat 242 (243) : 8 
Pat 736 : 31 CriL Jour 143 (DB). 



BIOS 


[TEE CODE OF] CRIMINAL PROCEDURE, 1898 


[ S, 476B I 


Section 4 76B — Note 3 (canid.) 

[4] Section 887 of tlie Code of Criminal Procedure in the 
ease of appeals from subordinate Criminal Courts, 
or of 0. 41, R. 31 of the Code of Civil Procedure in the 
case of appeals from civil Courts should be followed for 
judgments, as the case may be. (Yol 18) 1931 Cal 451 
(454, 455) ; 32 Cri L .3 our 1045 (D B). 

[5] Where the appellate Court reverses an order of 
the lower Court directing a complaint to bo made, it 
should direct the withdrawal of the complaint and 
should not simply set aside the order of the lower Court. 
(Vol 23) 1936 Pat 382 (383): 37 Cri D Jour 838® (Volll) 
1924 Bom 347 (348) : 48 Bom 401 : 25 Cri L lour 
1123 (DB). 

[6] Where it reverses an order of the subordinate 
Court refusing to make a complaint, it must itself prefer 
the complaint under this section and not direct the sub- 
ordinate Court to do so. (Yol 29) 1942 Bang 64 (64) : 
1941 Bang L B 764 : 43 Cri L -lour 569ft(Vol 16) 1929 
Calfll95 (195) : 55 Cal 1277 (D B). 

[7] A Sessions Judge cannot in appeal under this 
section direct the Additional District Magistrate to pre- 
fer the complaint. (Vol 18) 1931 Mad 768 (768) : 33 Cri 
L Jour 51. 

[8] Where the Court prefers a complaint under this 
section it should follow the procedure prescribed by 
S. 476. (Vol 24) 1937 All 305 (312) : I L B (1937) All 
517 : 38 Cri L Jour 561 (F B)ft(Vol 18) 1931 Sind 115 
(115) : 33 Cri L Jour 43 : 26 Sind L B 68 (D B). 

[9] In case of appeals against the complaint itself, 
though it is necessary that a copy of the complaint 
itself should be upon the record, it does not justify a 
Court in summarily dismissing an appeal when no certi- 
fied copy of the complaint is on the record, without 
giving the appellant a reasonable opportunity for making 
good this defect, when there is already on the record a 
certified copy of the order finding that it was expedient 
in the interests of justice, that a complaint should be 
made. (Vol 30) 1943 Bind 96 (97) : I L B (1942) Kar 
371 : 44 Cri L Jour 521 (D B). 

4. Powers of appellate Court. — [1] The following 
views have been expressed on the question whether this 
section is exhaustive of the powers of the appellate 
Court in dealing with appeals. 

(a) The section is exhaustive, and the appellate Court 
cannot, for example, call upon the lower Court to take 
additional evidence or remand the case to the lower 
Court for further inquiry. (Vol 18) 1931 Lab 761 (762): 
33 Cri L Jour 178: 13Lah342 (F B)ft(Vol 22) 1935 Oudh 
59 (60, 61): 10 Luck 335: 36CriL Jour 254 (D B),(No re- 
mand) * (Vol 17) 1930 Sind 315 (315, 316): 24SindLB 
446: 32 Cri L J our 521 (D B), (Illegal remand is, however, 
curable.)*(Vol 18) 1931 Sind 115 (115) : 33 Cri L Jour 
43 : 25 Sind L E 68 (D B). 

(b) A Court hearing an appeal under this section has 

no power to remand the case to the lower Court for 
further inquiry and reconsideration but has power to 
take additional evidence for a proper decision of the 
aPP®* 1 before il ^ ol 24) 1937 All 305 (313) : I L B 
r£ 37) AH 517 : 38 Cri L Jour 561 (F B) * (Vol 24) 
1937 Bang 526 (528). - v 7 

(c) The section is not exhaustive of the powers of the 

appellate Court. (Vol 18) 1931 Cal 604 (605, 606) : 38 
W 1 1 Jour 88 : 59 Cal 68 (D B) ft (Vol 18) 1931 Cal 3 
14) : 82 Crili Jour 325 : 58 Cal 402 (D B). (Appeal 
S5f* 'EL dismissed.) ft (Vol 20) 1933 

787 ( 787 ) : 35 Cri L Jour 503 (D B). (Do.) ft 
2? onl M* 4 52 (55) : 57 Mad 177 : 35 Cri L 
fe 39 , 2 „ ¥1 428.)*(Vol 25) 1988 Pat 99 

,®W 89 Cri L Jour 353 (D B)*fVol 181 ’ 
U (413) ; 33 Cri L Jour 147*(Vol21) 1934 
CM Ii Jout: 1184’:: SI Mad 1101, 

' Bq g TiTn miiyP-^ 1 JJ*-- a* '.a i 1 

'■ 


[See however (Vol 17) 1930 Gal 282(284) (D B).] 

(d) Where the order under S. 476 was passed by a 
civil or revenue Court, the appellate Court can make a 
remand to the lower Court under O. 41. R. 23 or dismiss 
the appeal for default under O. 41, R. IX (2) Civil P. C„ 
(Vol 18) 1931 Cal 604 (605) : S3 Cri L Jonr 38 : 59 Cal 
68 (D B) ft (Vol 16) 1929 Cal 428 (4291 : 31 Cri L Jour 
750 (D B)ft(Vol 14) 1927 Cal 98 (100) : 53 Cal 827 : 23 
Cri L Jour 92 (D B). 

[But see (Vol 21) 1934 Mad 52 (54, 55): 57 Mad 177: 
35 Cri L Jour 392 (F B) ft (Vol 25) 1938 Pat 99 (102) : 
16 Pat 650 : 39 Cri L Jour 353 (D B)J 

Power to take or call for additional evidence [2] 
In an appeal under S. 476B the appellate Court cannot, 
under that section, either take additional evidence or 
direct it to be taken by the lower Court. (Vol 21) 1934 
Mad 52 (55) : 57 Mad 177 : 35 Cri L Jour 392 (F B) ft 
(Vol 15) 1928 Mad 391 (392) : 51 Mad 603 : 29 Cri L 
Jour 445, 

[3] According to the High Courts of Lahore and 
Bangoon, it can take all evidence and complete the 
enquiry, independent of S. 428. (Yol 18) 1931 Lah 761 
(762) : 33 Cri L Jour 178 : 13 Lah 342 (F B) ft(Vol 24) 
1937 Bang 526 (528). 

[4] The J udicial Commissioner’s Court of Sind has 
held that the appellate Court can, under its inherent 
powers, take additional evidence. (Vol 18) 1931 Sind 1X5 
(115) : 25 Sind L B 68 : 33 Cri L Jour 43 (D B). 

[5] According to the Allahabad High Court, though 
S. 428 does not apply, yet when the Court dealing with 
a cage under this section acts in the exercise of its 
criminal jurisdiction, S. 540 confers on it a wide discre- 
tion in the matter of summoning and examining witnesses, 
and when the Court is acting as a civil Court hearing an 
appeal arising out of a civil case, S. 107, Civil P.C., con- 
fers on it'power to take additional evidence. (Vol 24) 1937 
All 305 (313) : I L E (1937) All 517 : 38 Cri U 561 (F B). 

[6] According to the Nagpur High Court, an appeal 
under this section from the order of a civil Court is 
governed by the Civil Procedure Code and hence the 
appellate Court is, under O. 41, R. 27, Civil Procedure 
Code, entitled to take additional evidence, (Vol 31) 1944 
Nag 359 (360) : I L B (1945) Nag 438 : 46 Cfi L Jour 
760 ft (Vol 24) 1937 Nag 91 (92): ILK (1938) Nag 298, 

Power to correct the complaint — [7] The appellate 
Court has power to alter the complaint preferred by the 
lower Court by substituting a different offence from 
that stated by the lower Court. (Vol 15) 1928 All 706 
(707) : 29 Cri L Jour 794, 

5. Appeal preferred to proper officer but wrong 
designation given — Effect. — [1] An appeal meant to be 
sent to the Collector was presented to him, but he was 
described as a District Magistrate as he combind in 
himself both the powers of a Collector and of a District 
Magistrate. It was held that the proper procedure was 
to return the appeal for correcting the mistake though 
purely formal, (Vol 18) 1926 All 402 (402) : 27 Cri L 
Jour 523. 

6. Transfer of appeals under section [1] The 

High Court has power to transfer an appeal under this 
section pending before the District Judge: 

(a) To its own file under S. 24 of the Code of Civil 
Procedure, (Vol 12) 1925 All 737 (738) : 47 All 934 
(D B). 

(b) To the file of another District Judge under S. 526 

of the Code. (Vol 12) 1925 Nag 358 (368. 359) : 26 Cri 
L Jour 796. J 

[2] The District Judge himself can, under S. 526 
transfer an appeal to an Additional District Judge who 
ia empowered to discharge the functions of the District 
^dge. (Vol 23) 1936 Pat 882 (384) : 87 Cri L Joiir 838 
ft (Vol 14) 1927 AU 555 (658) : 49 All 792 : 23 Cri X* 
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**°ur 5J9 S* (Vnl 17) 1930 Cal 361 (362) : '57 Cal S31 ; 
31 Cri L Jpur 9*21 (i) B). 

[See however (Vol 32) 1945 Pai 322 (325. 326) : 24 

DU The District .ludgo cannot transfer the case to a 
ttihordinute Judge. (Vol 22) 1935 All 696 (697) : 58 All 
H5 (D 1>) * (Vol 22) 1935 All 440 (441) : 57 All 785 : 

36 Cri L Jour 1231 « (Vol 20) 1933 Pat 179 (180) : 34 
Cri L Jour 410 * (12) 13 Cri L Jour 296 (296) : 40 Cal 

37 (D B) * (12) 13 Cri L Jour 191 (191) : 39 Cal 774 
(D B)*(Vol 15) 1928 Oudh 494 (495) : 4 Luck 155 : 30 
Cri L Jour 382 (DB). (Section 40, Oudh Courts Act, 1925.) 

[See also (Vol 30) 1943 Mad 50 (31) : I L R (1943) 
Mad 303 : 44 Cri L Jour 177.] 

[But see (Vol 23) 193S Cal 463 (464) : I L R (1938) 
2 Cal 287 (D B) * (Vol 16) 1929 All 774 (775) : 51 All 
344.] 

7. Notice. — [ij If the appeal is by the person 
against whom a complaint has been made, the opposite 
party is the Crown, and no notice to the person who 
moved for the making of a complaint is necessary, 
f 28) 29 Cri L Jour 72 (72) (Lab). 

[ See (Vol 28) 1941 Mad 574 (574) : 42 Cri L Jour 
837.] 

8. Death of appellant pending disposal of ap- 
peal. — [1] Where, after preferring an appeal against 
an order refusing to make a complaint, the appellant 
dies, it has been held that there is no question of any 
survival of the right of appeal, and that although 
sections 404 and 431 of the Code do not apply, the pre- 
sent section does not indicate that any legal representa- 
tive of the deceased appellant may, on the death of the 
appellant, file an appeal or support it. (Vol 12) 1925 
All 620 (620, 621) : 47 All 359 : 26 Cri L .Tour 1008. 

9. Power of attorney, if necessary in appeal. 
— [1] According to the Lahore High Court, no power 
of attorney is necessary for filing the appeal. (Vol 22) 
1935 Lah 677 (678) ; 36 Cri L Jour 1485. ((Vol 18) 
10:U Lah 761 : 13 Lull 342 : S3 Cri L Jour 178 (F B), 
Relied on.) 

10. Appeal against order of single Judge of 
High Court. — [1] Under this section, an appeal lies 
to a Division Bench of the High Court from an order 
made by a single Judge on the original side of the High 
Court. (Vol 16) 1929 Cal 521 (528) : 56 Cal 932 : 30 
Cri L Jour 974 (l> B). 

[Sec (Vol 27) 1940 Rang 104 (105, 106) : 1940 Rang 
L R 12 ; 41 Cri L Jour 515 (D B)J 

[See also (Vol 31) 1944 Mad 181 (183) : I L R (1944) 
Mad 643 : 45 Cri L Jour 464 (D B) J 

[2] Appellate Bench will not interfere with the 
exercise of his discretion by a siugle J adge unless it can 
be shown that the discretion has been exercised under 
some misapprehension or error which is plain on the 
face of the record. (Vol 27) 1940 Rang 104 (105, 106) ; 
41 Cri L Jour 515 : 1940 Rang L R 12 (D B). 

U. Appeal to the Privy Council under 
Clause 39, Letters Patent— [1] No appeal lies under 
clause 39 of the Letters Patent to the Privy Council 
against an order of the High Court refusing to quash, 
by a writ of certiorari , the order made by a Deputy 
Collector as an Income-tax Officer directing the pro- 
secution of the petitioner under S. 476. (’13) 14 Cri 
h Jour 656 (657) (D B) (Mad). 

12. Revision. — [1] A party against whom an 
order under :S. 476 is made cannot without appealing 
under S* 470B, come up in revision under S. 439. (Vol 
29) 1942 Oudh 439 (441) : 43 Cri L Jour 668 *(Vol 13) 
1926 Bind 215 (216) : 20 Sind L R 90 ; 27 Cri L Jour 
780 (D B) * {Vol 15} 1928 All 588 (589) : 51 All S38. 


[See also (Vol 30) 1943 Sind 149 (151) : I L B (1943) 
Ear 105 : 44 Cri L Jour 72S (D £).] 

[2] Where the order is that of a civil or revenue 
Court, following conflicting opinions have been ex- 
pressed on the question whether a revision lies under 
the Criminal Procedure Code or under any other provi- 
sion. 

(a) The High Court can revise such orders under 
S. 439. (Yol IS 1931 Lah 761 (762) : 13 Lah 342 : 33 
Cri L Jour 178 (F B) * (Yol 16) 1929 Lah 676 (677) : 
30 Cri L Jour 666. (Eollowing ( ’06) 7 Cri L Jour 281 : 
1908 Pun Re No. 5 (F B).) * (Yol 25) 1938 Bom 225 
(227) : 39 Cri L .Tour 495 : I L R (1938) Bom 331 (F B) 

* (Yol 28) 1941 Sind 217 (220) : I L R (1941) Kar 422: 
43 Cri L Jour 259 (D B)*(Yol 13) 1926 Sind 215 (216): 
20 Sind L R 90 : 27 Cri L Jour 780 (D B) * (Vol 24) 
1937 Rang 526 (528). 

(b) The High Court ean interfere under S. 115 of the 
Code of Civil Procedure. (Vol 27) 1940 Mad 465 (469) : 
41 Cri L Jour 769 : 1 L B (1940) Mad 762 (F B). ((Yol 
26) 1939 Mad 472 : I L R (1939) Mad 439 : 41 Cri L 
Jour 705, Overruled.) * (Yol 33) 1946 All 245 (246) « 
(Yol 24) 1937 All 305 (313) : 38 Cri L Jour 561 : I L R 
(1937) All 517 (F B). ((’04) 1 Ori L Jour 73 : 26 All 
249 (F B), Followed.) * (’37) 1937 All L Jour 10 (11) * 
(Vol 23) 1936 Pesh 87 (88) * (Yol 22) 1935 All 696 
(696) : 58 All 85 (D B) * (Vol 15) 1928 Oudh 494 (495): 
4 Luck 155 : 30 Cri L Jour 382 (D B) * (Yol 14) 1927 
Oudh 14 (15) : 28 Cri L Jour 16 * (Vol 21) 1934 Pat 
55 (55) : 35 Cri L Jour 432 * (Vol 18) 1931 Cal 760 
(761) : 58 Cal 965 : 32 Cri L Jour 1230 (D B)*(Yol 17) 
1930 Cal 721 (722) : 32 Cri L Jour 377 : 58 Cal 374 
(D B) *(’13) 14 Cri L Jour 197 (204) : 40 Cal 477 (F B) 

* (Yol 18) 1931 Cal 604 (605) : 59 Cal 68 : 33 Cri L 
Jour 38 (D B) * (Vol 13) 1926 Pat 25 (25) : 26 Cri L 
Jour 1565. (Revenue Court’s order.) * (Vol 17) 1930 
Lah 802 (803) : 31 Cri L Jour 1053. 

[See (Vol 31) 1944 Oudh 23 (25) : 44 Cri L Jour 
757 : 19 Luck 245.] 

(c) Where the order is passed by a subordinate Pro- 
vincial Small Cause Court, the High Court can interfere 
under S. 25, Provincial Small Cause Court’s Act, 1887. 
(’13) 14 Cri L Jour 496 (496) : 7 Low Bur Rul 76 * 
(Yol 11) 1924 Rang 54 (54): 1 Rang 372 : 26 Cri L Jour 
523 * (Vol 33) 1946 All 245 (246). 

Distinction between revisions under Civil P. C. and 
Criminal P. C. : 

[3] In .revision under S. 115, Civil P. C., the High 
Court cannot interfere if there is neither want of 
jurisdiction nor any irregularity nor illegality in the 
exercise of jurisdiction while under S. 439, it could 
interfere whenever it is necessary in the interests of 
justice to do so. (Yol 28) 1941 Nag 155 (157) : I L B 
(1942) Nag 388 * (’37) 1937 All L Jour 10 (11) *(Vol 
13) 1926 All 229 (229) : 27 Cri L Jour 278 * (Yol 17) 
1930 Cal 721 (722) : 58 Cal 374 : 32 Cri L Jour 377 
(D B) * (Vol 18) 1931 Cal 604 (605) : 59 Cal 68 : 33 
Cri L Jour 38 (D B) * (’05) 2 Cri L Jour 54 (55) (DB) 
(Bom) * (Yol 14) 1927 Oudh 14 (15) : 28 Cri L Jour 16 

(Yol 21) 1934 Pat 55 (55) : 35 Cri L Jour 432. 

[4] The following cannot afford sufficient ground for 
interference under S. 115, Civil P. C,, in the absence of 
any material irregularity or illegality' in the exercise 
of jurisdiction by the subordinate Court : 

(a) The mere fact that an order for prosecution is 
based upon insufficient or improper grounds. (Yol 14) 
1927 All 334 (335) : 49 All 536 : 28 Cri L Jour 296 4> 
(Yol 21) 1934 All 1065 (1066) : 57 All 351. 

(b) A mistake or misdescription in the proceedings of 
the lower Court. (Yol 18) 1931 All 305 (306) : 53 All 
416 : 32 Cri L Jour 367 (D B). 

[5] Where a- revision has been held to lie under 
S. 439 of the Code, it does not necessarily follow that 



3200 


[THE CODE OIL CRIMINAL PROCEDURE, 189S 


[S3. 477-47SJ 


477, [Power of Court cf Session as to such offences committed before itself J Repealed hj 
the Code of Criminal Procedure ( Amendment 1 Act, 1923 (IS [XV ill j of 1923), S. 129. 


478, { 7 ) When any such offence is committed before any Civil or Revenue Court, or brought 
Pmrer of Civil and Fe- under the notice of any Civil or Revenue Court in the course of a judicial 
renue Court* to complete p r0C e e ding, and the case is triable exclusively by the High Court or Court 
mlTcow'l ot° Court of of Session, or such Civil or Revenue Court thinks that it ought to be tried 
Session . * by the High Court or Court of Session, such Civil or Revenue Court may, 

instead of sending the case under section 476 to a Magistrate for inquiry, itself complete the in- 
quiry, and commit or hold to bail the accused person to take bis trial before the High Court or 
Court of Session, as the case may be. 


(2) For the purposes of an inquiry under this section the Civil or Revenue Court may 
[ '■ * ] exercise all the powers of a Magistrate ; and its proceedings in such inquiry shall be 

conducted as nearly as may be in accordance with the provisions of Chapter XVIII, b [and of 
Chapter XXXIII in cases where that Chapter applies ] and shall be deemed to have been held by 
a Magistrate. 

[1882 — S« 478 ; 1872— 8s. 474, 476 ; 1861— Ss. 176, 176.] 

[a] The words and figures “subject to the provisions of section 443” were repealed by the Criminal Law Amend- 
, ment Act, 1923 (12 [XII] of 1923), S. 28, [b] Inserted ibid . 


Section 476B— Note 12 (contd.) 
tbe High Court would interfere in every case. In order 
to justify interference in revision under S. 439, there 
must be an error of law. (Vol 26) 1939 Lah 529 (531) : 
41 Cri L Jour 204. 

[6] An order under S, 476B is in the judicial discre- 
tion of the Court and the High Court will find it 
difficult to interfere with such discretion save in excep- 
tional cases, {Vol 31) 1944 Sind 170 (171) : ILE 
(1944) Kar 7 : 45 Cri L lour 813 (DB) ft. (Vol 11) 1924 
Bom 347 (848) : 48 Bom 401 : 25 Cri L Jour 1123 (DB) 
* (Vol 3) 1916 Oudh 12X (122) •/ 19 Oudh Cas 91 : 
18 Cri L lour 3 ft('26) 27 Cri L Jour 1011 (1011) (Lah) 
ft (Vol 19) 1932 Pat 243 (243) : 33 Cri L Jour 860 ft 
(Vol 13) 1926 Lah 305 (306): 7 Lah 108: 27 Cri L Jour 
776. 

[7] Revision is proper if the lower Court acts on 
grounds merely fanciful, grounds so empty and so 
obviously wrong that the Court cannot be said to have 
formed a judicial opinion, ( 5 36) 37 Cri L Jour 16 (17) 
(Hag) ft (Vol 10) 1923 Bom 201 (201) : 24 Cri L Jour 
359 (D B) ft (Vol 1) 1914 Nag 1 (2) : 9 Nag L R 184 : 
15 Cri L Jour 33 ft (*02) 1902 Pun Re No. 18 Cr, p. 48 
(49) ft (Vol 16) 1929 Lah 676 (678) : 30 Cri L Jour 666. 
(P allure to exereise proper judicial discretion — Good 
ground for interference.) ft (’01) 23 All 249 (250). 

1 [8] Where the lower Court has arrived at a judicial 
opinion on the materials before it, the High Court will 
not interfere simply because it disagrees with that 
opinion. (Vol 7) 1920 Nag 264 (264) : 21 Cri L Jour 
846 ft (*02) 1902 Pun Re No. 18 Cr 7 p. 48 (49) ft (Vol 4) 
1917 Nag 136 (136) : 14 Nag L R 16 : IS Cri L Jour 
1015 ft (Vol 6) 1919 Pat 321 (322) : 20 Cri L .1 our S2K 

[9] When two Courts have concurred in holding that 
a prosecution is in the interests of public policy, the 
High Court will not generally interfere in revision. (Vol 
26) 1939 Lah 529 (531) : 41 Cri L Jour 204 ft (Vol 13) 
192g Lah 305 (306) ; 27 Cri L Jour 776 : 7 Lah 108. 

[10] A mere irregularity in the procedure of the 
lower Court, as for instance, where it uses its knowledge 
derived from some other cage, will not be a ground for 

in revision, where the lower Court is fully 
contempt With all the* facts of the case and the High 
"pourt is satisfied from the materials before it that the 
>2?? where there ought to be a prosecution* 

JMfTUM'O Nag 22,7 (227, .228) : 41 Cri L Jour 460 * 
&*} !.««.<« : 83 Cri L .Jour 



power to correct the erroneous form of the lower Court’s 
order. (Vol 13) 1926 All 402 (403) : 27 Cri L Jour 523. 

[12] The High Court can in revision direct another 
section of the Penal Code to be added to the complaint 
preferred by the lower Court. (Vol 18) 1931 All 305 
(306) : 58 All 416 : 32 Cri L Jour 367. 

13. Reference to High Court, — [1] When 
the Sessions Judge thinks that injustice has been com- 
mitted by au order made by him or by his Assistant 
Sessions Judge, the Sessions Judge can refer the matter 
to the High Court and once the matter has been brought 
to the attention of the High Court, the latter can act in 
revision under S, 439, whatever the method adopted in- 
bringing the matter to its attention. (Vol 25) 1938 Bom 
225 (227) : 39 Cri L Jour 495 : I L R (1938) Bom 331 

(F B). 

[2] When the Assistant Sessions Judge has made an 
order in appeal directing a prosecution, it is doubtful if 
the Sessions Judge has any power under S. 435 to call 
for the record of the case and proceedings before the 
Assistant Sessions Judge when the latter was exercising 
a jurisdiction concurrent with that of the Sessions 
Judge. See (Vol 25) 1938 Bom 225 (227) ; 39 Cri L 
lour 495 : 1 L R (193S) Bom 331 (P B). 

SECTION 478 — SYNOPSIS. 

1. Scope. 

2. “Any such offence.” 

3. “Committed before ... or brought under the 

notice ... in the course of a judicial proceed- 
ing.” 

4. Mode of inquiry — Sub-section (2). 

5. Appeal. 

1, Scope.— .[1] Proceedings started under S.476 — 
Court has option to commit accused to Sessions under 
S, 478. (Vol 14) 1927 All 571 (572) : 49 Ail 898 : 28 
Cri L Jour 668, 

[2] Proceedings under this section are alternative 

and cannot be followed after the Court has acted under 
S, 476, and the Magistrate has either illegally returned 
the case to it or discharged the accused. (*69) 12 Suth 
W R Cr 41 (42) (DB) ft -(’98) 1898 Rat 959 (959, 960) 
(DB) ft (’04) 6 Bom L R 578 (580) (DB). (Held, Court 
cannot hold a dual enquiry under S. 195 and this: 
section.) * 

[3] The dismissal by the Magistrate of a complaint 
by a private person in respect of the offence is no bar. 
to a proceeding under this section. (*89) 13 Bom 384 

;.(387J;(DB) ft (Wtiotirf l * $4 Bom 8 $ 
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479. Whu: my such commitmonfe is made by a Civil or Revenue Court, the Court shall send 
1 r«N. lun ../ Cb-il the charge with the order of commitment and the record of the case to the 
Zck XZ U " iTt m Presidcncy Magiatcate, District Magistrate or other Magistrate authorised to 
commit for trial, and such Magistrate shall bring tko case before the High 
< on Hi or (hurt of Session, as the case may be, together with the witnesses for the prosecution and 
defence, 


1,1*82 — >Ss, 479 ; 1872 — S. 475 ; 1861 — S. 174,] 

480 . f Ij When any such offence as is described in section 175, section its, section 179, sec- 
Procedure in certain iion ISO or section 228 of the Indian Penal Code is committed in the view 
vnse^cf contempt. or presence of any Civil, Criminal or Revenue Court, the Court may cause 
the offender ,l [ ■ ] to be detained in custody and at any time before the rising of the Court on 

the same day may, if it thinks fit, take cognizance of the offence and sentence the offender to fine 
not exceeding two hundred rupees, and, in default of payment, to simple imprisonment for a term 
which may extend to one month, unless such line be sooner paid. 

( - ‘ Nothing in h [section 29A or in Chapter XXXIII] shall be deemed to apply to proceedings 
under fckia section. 


1 1882 - - S iso ; 1872 - - S. 435 para. 1 ; 1861 — S. 163.] 

[a | Tin* words “whether he is ti Jinropean British subject or not” were repealed by the Criminal Law Amendment 
Avl. 1923, (12 j XII] of 1923), S. 29. [b] Substituted, ibid , for “section 448 or section 444.” 


Section 478 -Note 1 ic>nUd.) 

(DB). (Tlu* grant ot sanction not availed of held to be 
m* bar to proceeding under the section.) 

[4,i Complaint under S. 476 by Small Cause Court 
.hnlpe ■— Complaint nont to first class Magistrate — On 
dSru'tmn of Dbtrut Magi. Irate, Judge making commit- 
mail order under 8. 178 — Held that he had power to 
do o, fVoI 21 1 1937 AH 70 (77) : 38 Cri 1, .Inui* 318. 

ihj \VLuuv a Judge U both a civil (hurt Judge and 
a Mugldmtv, and Dm olToneu is committed before the 
Court in it-: former capacity it should take action as a 
civil Court and not as n Magistrate. (Vol 12) 1920 Oadh 
158 (160, 101) : 23 Cri i. .lour 1102 (LB). 

[See however (’07) 5 Cn L dour 202 (209) (Oil) 
(Bow).’! 

2. 11 Any nueh offence.” — [J] The words ‘'any 
hudi rbu iuv ,f mean tin offence referred to in clauses (b) 
and (ir) of S, 1 95 (1) iiod not an offence committed under 
i lift tfraim danaM mentioned in tlioso clauses. (’95) 22 
Oil 1004 (1006) 

[But see (’1)2) 15 Mad 221 (225) (1)11).] 


3. “Committed before ... or brought under the 
notice .... in the course of a judicial proceeding." 
.* [1] When- the oimnn! i*> committed before the civil 
i r revenue Comt, it i ■ not also necessary that the Court 
, mould haw, at that time, been holding judicial proceed* 
i ng», though where the offence is brought under its 
notice, it mud be in the course of judicial proceedings. 
(Vui 17) 1930 Oudh 58 (59); 31 Cri b Jour 679: 5 Luck 
435. 

pij The vvonh: “brought under the uotico” are wide 
Hiougfi to cover an offence which may have been com- 
mitted in another form and on some previous occasion, 
cost) 0 (Vi L Jt,mr 21 J) (222) (DB) (AU). 

(3 1 Mirnsif at Agra can take action under S. 478 in 
t^peci tff offences committed in Bengal but brought to 
us notice. fVot 5) I m Mi 129 (130) : 40 All 116 : 19 
VI L Jour i4tt. 

{41 Oimntv brought to notice of Court in mutation 
aroet^dimr* .... Action under this section can be taken. 
‘Vol 17} 1910 Oudh 58 (59) : 5 Luck 435 : 31 Cri L 


Jour 079. H . 

4. Mode ofihquiry— Sub* section (2)-— [lj Civil 
Court making inquiry under S. 478 should proceed as 
Magistrate proceeds in inquiry into case before oom* 
mitmiMt (Vol , 5) im All 413 (416, 417) : 40 All 32 : 
10 Cri 1. Jour 40. f 

[2] The Court is, in. fact, inverted for the time 


being, into a criminal Court. (’06) 3 Cri L -four 400 
(405) : 28 All 554 (SB). 

[3] Where the Court frames no charge, and makes an 
inquiry in a perfunctory manner, the trial is irregular. 
(Vol 10) 19*23 All 610 (611) : 25 Cri L Jour 483. ' 

[4J Where the prosecution witnesses were not exa- 
mined, nor evidence taken in the presence of the ac- 
ttusid, and thore was no examination of the accused/ 
framing of charge, or explaining it to the accused, the 
commitment was quashed by the High Court. (Vol 5) 
1918 All 415 (416, 417) : 40 All 32 : 19 Cri L Jour 40. 

[5] In an enquiry under the section .the accused i& 
entitled to know under what section of the Penal Code 
he is sought to bo proceeded against. (’04) 6 Bom L K 
37 S (580) fDB). 

[0] After completing the enquiry, the Court should 
either commit or hold the accused person to bail. (1864> 
1 Suth W E Cr 5 (5) (DB). 

5. Appeal. — [1] Order under this section is not 
appealable. (Voi 17) 1930 Oudh 58 (60) : 31 Cri L Jour 
679 : 5 Luck 435* (Vol 7) 1920 Mad 144 (145): 43 Mad 
B6l : 21 Cri L Jour 28 (DB). 

[2] An order of committal under the section can be- 
quashed under S. 215 of the Code on a point of law* 
(Vol 7) 1920 Mad 144 (145) : 43 Mad 361 : 21 Cri L 
Jour 28 (DB). 

[3] Suit filed to establish genuineness oi transaction 
— This is no ground to quash commitment or to order 
stay of trial. (’94) 18 Bom 581 (5S4) (DB). 

SECTION 480— SYNOPSIS. 

1. Scope. 

2. Interference with due administration of justice. 

3. Contempt by intentionally insulting or inter- 

rupting the Court. 

4. In the view or presence of the Court. 

5. Civil, Criminal or Revenue Court. 

6. Jurisdiction to try the offences mentioned, 

7. “To be detained in custody.” 

8. “At any time before the rising of the Court ort 

the same day/ 1 

9. “Take congizance of the offence.” 

10. “Sentence the offender.” 

11. Revision. 

1. Scope [1] Section deals with what is known 

as direct contempt of Court fc -and empowers all Courts* 
whether civil, criminal or revenue, to punish an offender 
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[ S3. -188-480 ] 


■3-m 


When Rcrjistrar or Sub- 
Registrar to be deemed a 
Civil Court within sections 
4 SO and -iS.'i. 


$83* When the a [Provincial Government] so directs, any Kegistra 
or any Sub. Registrar appointed under the Indian Registration Act, 1877 
shall be deemed to be a Civil Court within the meaning of sections IS 
and 482. 


[1882 — S. 48a.] 

[a] Substituted by A. 0. for “Local Government”, [b] See now the Indian Registration Act, 1908 (I 
[XVI] of 1908.) 


$8$. When any Court has under section 480 a [or section 482] adjudged an offender to punisL 
Discharge of offender on ment a [or forwarded him to a Magistrate for trial] for refusing or omifctin 
submission or apology. to do anything which he was lawfully required to do or for any intentions 
insult or interruption, the Court may, in its discretion, discharge the offender or remit the punts! 
ment on his submission to the order or requisition oE such Court, or on apology being made to ii 
satisfaction. 


[1882 — S. 484; 1872 — S. 437; 1861 — S. 164.] 

[a] Inserted by the Repealing and Amending Act, 1914 (10 [X] of 1914), S. 2 and Soli. I. 

485* If any witness or person called to produce a document or thing before a Criminal Com 
Imprisonment or com - refuses to answer such questions as are put to him or to produce any doci 
mittal of person refusing ment or thing in his possession or power which the Court requires him i 
to answer or produce docu- produce, and does not offer any reasonable excuse for such refusal, sue 
menL Court may, for reasons to be recorded in writing, sentence him to simp 

imprisonment, or by warrant under the hand of the presiding Magistrate or Judge commit him i 
the custody of an officer of the Court for any term not exceeding seven days, unless in the meal 
time such person consents to be examined and to answer, or to produce the document or thin. 
In the event of his persisting in his refusal, he may be dealt with according to the provision 
of section 480 or section 482, and, in the case of a Court established by Royal Charter, shall 1 
deemed guilty of a contempt. 

[1S82 — H. 485; 1872 — Ss. 356, 364; 1861 — 8s. 192, 365.] 


486. ( l) Any person sentenced by any Court under section d 80 or section 485 may, nofcwitl 
' Appeals from convictions standing anything hereinbefore contained, appeal to the Court to whic 
in contempt cases . decrees or orders made in such Court are ordinarily appealable. 

( 2) The provisions of Chapter XXXI shall, so far as they are applicable, apply to appea 
under this section, and the Appellate Court may alter or reverse the finding, or reduce or rever 
the sentence appealed against. 


of 


Section 482 — - Note 1 (contd.) 

(XVIII of 1940) is a civil Court within the nieantn; 
this section. 

[8] Under this section the Court does not dispose of 
the offence but it merely makes a complaint. (Vol 23) 
1936 Ail 762 (763) : 38 Cri L Jour 54. 

[9] Court chooses to act under this section, instead 
of under S. 480, in respect of offeree mentioned in latter 
section — It must give reasons for not taking cognizance 
of offence under that section. (Vol 11) 1924 Oudh 402 
(402, 403) : 25 Cri L Jour 1127 * (>08) 7 Cri h Jour 
508 (210) : 1 Upp Bur Bui 9. 

[10] This section does not require the Magistrate to 
draw up proceedings on the same day that the offence 
is committed. (Vol 23) 1936 All 762 (763);38 Cri L Jour 
U ft COS) 7 Cri Ii Jour 95 (98) ; 35 Cal 161 (DB). 

[11] tinder this section the accused can be tried by a 
Magistrate of the third class and 'the words “a Magistrate 
having jurisdiction to try the same” can be interpreted 
gs meaning "any Magistrate with local jurisdiction.” 
(Vol 27) 1940 Bah 233 (235) : 41 Cri L Jouc 766 : ILR 

, (194l) Lah 145, (Magistrate to Whom complaint is sent 
vflsad^tfais section must hear it but if sent under S. 476 
^may dismiss it under S. 203.), 


'V';! ■ ' ■ V\ 8^cti6n.483^'Npte 1 

% implication this section lays down, that a 



Government under this .section, an offence mentioned 
8. 480, if committed before a Registrar or Sub- Regis ti 
cannot be dealt with by him under that section. (Vol 1 
1930 Cal 366(368) : 57 Cal 1007 ; 31 Or. L. J. 942 (t>I 
Section 484 — Note 1 

[1] Apology need not be exprossed in* words. (’12) 
Cri L Jour 567 (567) (Lah). 

[2] Assurance from a gentleman of standing that t 
insult was not intended for the Court, when given 
earnestness should be accepted by the Court as a sa 
cient ground for discharging the offender under tl 
section. (’IS) 14 Cri L Jour 687 (688) (All), 

Section 485 — Note 1 

[1] Complainant is not a witness punishablo unc 
this section for refusing to answer questions. (’89) 
Bom 600 (604) (DB). (Question, irrelevant to issi 
need not be answered by witness.) 

[2] Witness is not bound to answer any questi 
asked by the Court under S. 165 of the Evidence 1 A 
with a view to criminal proceedings being taken agaii 
him, (’85) 10 Bom 185 (186) (DB). 

Section 486 — Note 1 

[1] Appeal lies to the High Court against an order 
a Sessions Judge imposing a fine upon an offender un< 
S. 480. (’68) 4 Mad H C R 146 (148) (DB). 

[2] Appeal against the sentence by a second or ih 
class Magistrate lies ■ to the District Magistrate; (Vol 

. ... , , 1942 Mad 181- (182) ?-XL & (1942) Mad 587 : 43 04 
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■ -V - An appeal from such conviction by a Court of Small Causes in a presidenev-town shall 
lie to the High Court, and 

an appeal from such conviction by any other Court of Small Causes shall lie to the Court of 
Session for the sessions division within which such Court is situate, 

1 4 > An appeal from such conviction by any officer as Registrar or Sub- Registrar appointed as 
aforesaid -may, when such officer is also Judge of a Civil Court, be made to the Court to which it 
would, under tlio preceding portion of this section, be made if such conviction were a decree by 
such officer in his capacity as such Judge, and in other cases may be made to the District Judge, 
('r, in the presidency towns, to the High Court, 
i 1 8<s - > _ tS. 4NG; ls72 _ S. 268; 1861 _ S. 41;).] 


('crUnh judges and 
MthjUtrales not to try 
offences rc}< rred to in 
wet ion I9o when com- 
■ nitfed before than- 
.v/ivx 

fJ a judicial proceeding. 


$87. (1 1 Except as provided in sections a [ * * ] 480 and 4S5, no Judge 
of a Criminal Court or Magistrate, other than a Judge of a High Court 
" ‘3 shall try any person for any offence referred to in section 105, 

when such offence is committed before himself or in contempt 0 of his autho- 
rity, or is brought under his notice as such Judge or Magistrate in the course 


i ? 1 Nothing in section 476 or section 482 shall prevent a Magistrate empowered to commit to 
tin* Court of Session or High Court from himself committing any case to such Court. 

[1 882- -S. 187; 1872-8. -47:50 

[aj Tho fijTiirefl “177” were repealed by the Code of Criminal Procedure (Amendment) Act, 1928 (IS [XVIII] 
of 1923), 8. 130. [b] The words “and the Recorder of Rangoon” wer e repealed by the Lower Burma Courts 

\ct, 1900 (6 [VI] of 3900). [c] For Provincial Amendment, see the British Baluchistan Criminal Justice 

Regulation, 3*90 (H [VIII] of ,1896), Bela., Art. 16. 


CHAPTER XXXVI. 

Of the Maintenance of Wives and Children. 

$88. / f If my person having sufficient means neglects or refuses to maintain his wife or his 

Order for mainte - legitimate or illegitimate child unable to maintain itself, the District Magis- 
nattac of wires and trato, a Presidency Magistrate, a Sub- Divisional Magistrate or a Magistrate of 
children. the first class may, upon proof of such neglect or refusal, order such person to 


Section J8G-~Notc 1 {could.) 

.8| St^Mon-i Judge must hear the appeal and come 
in n finding on the question whether the conviction is 
i.-ai or illegal* {'08)1898 Bat 978 (978) (DJB). 

[&] Tbia section does not apply to an order of a 
f hncflfation Board constituted under the Punjab Relief 
oi Indebtedness Act, 1984, fining a person for contempt 
of Court but under & 489, the TIigh Court can exercise 
any o* the powers conferred on a Court of appeal in 
Mich ease . (Yol 25) 1938 Uh 366 (867) : 39 Cri L Jour 
ItoK. 

[5] Although nu appeal against a sentence imposed 
under S. 1*9 may lie to the District Magistrate, it can- 
not, he tvanHterred to a Magistrate of the first class 
f .ibordtrnitv to him under 8. 407 (2). (Vol 29) 194*2 Mad 
181 (1 h:») : XUl (1942) Mad 587 : 48 Cri L Jour 397. 

id Provisions of S, 413 of the Code apply to an 
appeal umU r this section and a person sentenced under 
H. toO, by a fir^fc class Magistrate to pay a fine not 
exc^ediiv^ Rs, 50 has no right of appeal. (Vol 31) 1944 
<*ui 382 *3*3) : I Ell (1941) 1 Cal 31 ; 46 Cri L .lour 17 
(!>»)- 

Section 487 — Note 1 

(ij Prohibition in this section is limited to the trial 
of an offenee referred to In S. 195. (1900) 27 Cal 452 
<158) (1>B) * (13) ) 4 Cri h Jour 385 (386) ; 9 Nag L R 
81*f96) toM Ml W N 18 X (181) * (’97-01) 1 Upp Bur 
Itul 1*27 (130). 

, Word “Magistrate” in the section includes a 
Presidency Magtetmte. (*06) 7 Cri h Jour 103 (104) (DB) 

CJ*3 Office referred io in S. 195 not committed before 


no bar to trial of offender. (1900) 27 Cal 452 (453) 
(DB) « (’18) 14 Cri L Jour 385 1386) : 9 Nag L B 81 e 
(’05) 2 Cri L Jour 60 (69) : 1905 Pun Re No. 12 Cr « 
(’82) 1882 Pun Re No. 30 Cr. p. 37 (38) (DB). 

[But see (’76) 1876 Pan Re No. 4 Cr p. 5 (0) (DB).] 

[4] Magistrate making an order under S. 144 or S. 133 
cannot try a person for an alleged offence under S. 188 
of the Penal Code for disobedience of such order. (’36) 
37 Cri L Jour 936 (937) (DB) (Cal) * (1900) 24 Mad 
262 (264) (DB) * (’92-96) 1 Upp Bur Bui 178 (178) « 
(Vol 3) 1916 Cal 69 (70) : 17 Cri L Jour 464 (DB). 

[5] Provision in this section with referenced) offences 
named in S. 195 applies to the abetment of such 
offences. (’73) 7 Mad H CRAppxxviii(xxix) * (Vol 11) 
1924 Rang 35 (30) : 1 Bang 549 : 25 Cri L Jour 229. 

[6] Prohibition in this section is absolute. (Vol 21) 
1934 Lab 545 (545) : 36 Cri L Jour 407. 

[But see (Vol 11) 1924 Rang 35 (36) : 1 Rang 549 *. 
25 Cri L Jour 229.] 

[7] Under the section a Judge whether of civil, 
revenue or criminal Court, becomes, except for the pur- 
pose of Chapter XXXIll (S, 444), a de facto complain- 
ant and by virtue of S. 556, such Judge cannot try the 
case. (Vol 9) 1922 Lah 30 (31) : 23 Cri L Jour 446. 

[8] Before committing the aceused under sub-section 
, (2) Magistrate must make an enquiry into the offeppe 

in accordance with Chapter XVIII. (’06) 4 Cri Tj Jour 
418 (420) (Low Bur). * 

SECTION 488 — SYNOPSIS. 

1. Scope. - 

2, Statutory liability under this chapter and per- 

sonal law of parties. 
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snake a monthly allowance for the maintenance of his wife or such child, at such monthly rate, m\ 
exceeding 3 [one hundred] rupees in the whole, as such Magistrate thinks fit, and to pay the same 
to such person as the Magistrate from time to time directs. 

(2) Such allowance shall be payable from the date of the order, or if so ordered from the 
date of the application for maintenance, 

(3) If any person so ordered h [fails without sufficient cause] to comply with the order, an; 

Enforcement such Magistrate may, for every breach of the order, issue a warrant for levying th 

of order. amount due in manner hereinbefore provided for levying fines, and may sentenc 

3 uch’ person, for the whole or any part of each month’s allowance remaining unpaid after the exe 
cution of the warrant, to imprisonment for a term which may extend to one month or until paj 
ment if sooner made : 

Provided that, if such person offers to maintain his wife on condition of her living with hin 
and she refuses to live with, him, such. Magistrate may consider any grounds of refusal stated l 
her, and may make an order under this section notwithstanding such offer, if he is satisfied thi 
there is just ground for so doing : 

c [Provided, further, that no warrant shall be issued for the recovery of any amount due und< 
this section unless application be made to the Court to levy such amount within a period of o* 
year from the date on which it became due.] 

(i h) No wife shall be entitled to receive an allowance from her husband under this section 
she is living in adultery, or if, without any sufficient reason, she refuses to live with her husbai 
or if they are living separately by mutual consent. 

(5) On proof that any wife in whose favour an order has been made under this section 
living in adultery, or that without sufficient reason she refuses to live with her husband, or t! 
they are living separately by mutual consent, the Magistrate shall cancel the order. 

(6) All evidence under this Chapter shall be taken in the presence of the husband or fatt 
as the case may be, or, when his personal attendance is dispensed with, in the presence of 
pleader, and shall be recorded in the manner prescribed in the case of summons-cases : 

Provided that if the Magistrate is satisfied that he is wilfully avoiding service, or wilft 
neglects to attend the Court, the Magistrate may proceed to hear and determine the case ex pa 
Any orders so made may be set aside for good cause shown on application made within tl 
months from the date thereof. 

d£ # * * * * * * * J 

d [(7J] The Court in dealing with applications under this section shall have power to make t 
order as to costs as may be just. 

d [(£)] ^Proceedings under this section may be taken against any person] in any dis 
where he resides or is, or where he last resided with his wife, or, as the case may be, the mothi 
the* illegitimate child, 

* [1882 — S. 488; 1872— S. 536; 1861— S. 316,] 

[a] Substituted by the Code of Criminal Procedure (Amendment) Act, 1923 (18 [XVIII] oi 1928), S. If 
“fifty,” [b] Substituted , ibid., for “wilfully neglects.” [c] Inserted , ibid, [d] The original sub-s 
was repealed and sub-s. (8) and (9) were re-numbered (7) and (8) respectively, ibid . [e] Substituted , 
for “The accused may be proceeded against, n 


21. Wife living in adultery. 

22. Living separately by mutual consent. 

23. Cancellation of order. 

24. Evidence and procedure. 

25. Presence of parties, 

26. Order as to costs. 

27. Sub-section (8)— Forum. 

28. Second application. 

29. Whether a civil suit lies, 

30. Further inquiry. 

31. Insanity of the respondent, 

32. Limitation. 

33. Appeal. 

34. Revision. 

1, Scope,— '[1] The object of the proceed! 
maintenance is to prevent vagrancy by compellii 
hand or father to rapport his wife or child* oi 
support itself., (Voi 28) 1941 lom 267 (268) : 42 


Section 488- SYNOPSIS (contd ) 

4. Nature of proceedings under the section. 

5. Who can be ordered to pay maintenance. 

6. “Having sufficient means.” 

7. Wife's right to maintenance. 

, 8. Right of child to maintenance. 

9. Child unable to maintain itself, 

10. Neglect or refusal. 

11. Nature of the order that can be passed. 

12. Amount of maintenance. 

13. Subjection (2). 

14. Enforcement of order. 

1 . 15. When order cannot be enforced. 

; l6; Warrant. , . * . . 

: 17. Imprisonment, v. ‘ » \ ■ t , , 

'V •. ’,*/ 

2 to Bub-eection (3), \ .v". \ 

Jpf -wl£*’8 reiasal to live with husband, ■ 
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Section 488— Note I (canid.) 

Jo-ar 039 (DB) 5- (To! 12) 1925 Ail 73 (75) : 25 Cri L 
3.249. 

[2] The provisions of this chapter are only intended 
for the enforcement of a duty, a default in which mav 
lead to vagrancy. (Vo! -I) 1917 Lah 218 (215) : 18 Cri 
L lour 811 : 1917 Pun Be Ho. 22 Cr. [Object of main- 
tenance proceedings is not to punish a parent for his 
past neglect.) 

[8] The powers of the criminal Courts under this 
chapter are limited in scope and orders passed there- 
under are subject to any final adjudication that may he 
made by civil Court between the parties respecting their 
civil rights and status. (Vol 6) 1919 Bom 140 (140 1 ; 
43 Bom 885 : 20 Cri L Jour 687 (DB). 

[4] The chapter applies also to Euromean British 
subjects. (’71) 1871 Pun Be No. 10 Cr, p„ 11 (14) \DB) a 

15] This section applies only to the wife cr child of a 
person. (Yol 80) 1918 hind 158 (158) : I L It (1948) 
Kar 102 : 44 Cri L 8 oar 787 (DB) * (’88) 1868 Pun Re 
No. 20 Cr, p. 50 (50) (DB). 

[6] The power to make an order under this section is 
discretionary and the Magistrate is not bound to make 
such an order, even if the husband cannot establish any 
*TffThe defences indicated by sub-s, (4) of this section. 
(Yol 31) 1944 Lah 892 (394) : 45 Cri L Jour 254. 

2. Statutory liability under this Chapter and 
personal law of parties. — [1] The right to main- 
tenance is a distinct statutory right, which the Legis- 
lature has recognized irrespective of the nationality 
or the creed of the parties. The only condition pre- 
cedent is the existence of conjugal relationship in the 
ease of a wife, which will have to be ascertained with 
reference to the personal law of the parties. (’82) 5 All 
226 (230) 83 (Vol 17) 1930 Bom 178 (179) : 31 Cri L 
dour 1110 (DB)*(Vol 1) 1914 Low Bur 266 (266, 267) : 
7 Low Bur Bui 270 : 18 Cri L Jour 39 * (Vol 1) 1914 
ITpp Bur 30 (80) : 15 Cri L Jour 484. 

[2] A right to maintenance, dependent on the per- 
sonal law of the individual, is a right capable of being 
enforced in a civil suit. But that right is different from 
the statutory right to maintenance conferred by this 
section in ©very case in which a person having sufficient 
means neglects or refuses to maintain bis wife or 
child. (Vol 31) 1944 Lah 392 (394) : 45 Cri L Jour 254. 

[3] A woman married under the muta form of 
marriage governing the Mahomed ans of the Shia sect 
is not entitled to maintenance under the Mahomedan 
law. But she is entitled to maintenance under S. 488 
of the Code so long as she is the wife. (’82) 8 Cal 736 
(787, 738) (DB). 

[4] Though according to Murumakk&ttayam law 
of Malabar, a child may be entitled in civil law to be 
maintained by the karnavan from the property of the 
i&rwad or tawazi, the father is not absolutely absolved 
from the statutory liability under this section. (’96) 19 
Mad 481 (463) (DB) * (’99) 22 Mad 240 (247) (DB). 

[5] A son of a Hindu by a Christian woman may 
not he entitled to maintenance under the Hindu law. 
But this section nevertheless, applies to the case. (’03) 
27 Mad 18 (15) (DB). 

[6] A Buddhist monk may, under bis personal law, 
be exempt from maintaining his child. But he is bound 
to maintain it under the Code. (Vol 10) 1923 Bang 131 
(132) : 4 XJpp Bur Bui 138 : 24 Cri L Jour 368. 

[7] The non-payment of prompt dower to a Maho- 
medan wife may be a sufficient ground for her, under 
the Mahomedan law, to refuse her person to the bus* 
band, hut is not, under the Code, a sufficient ground to 
refuse to live with her husband. (Vol 22) 1935 Oudk 
285 (280) : 30 Cri L Jour 524. 

[8] The right under the Code will not take away any 


existing civil right, IT131 27 Mad 13 (15) R ( 5 07) 7 
L Jour 235 :,285) r 39 Mad 400 (DB). ‘ 

3„ Who can pass sn order under this seci 
— >1] Only the Magistrates specified in the sec 
have jurisdiction to pass an order under it. A first 
Magistrate cannot send the case under S. 202 
enquiry and report by a subordinate Magistrate oi 
second class and pass orders on his report. (Vc 
1946 Pat 104 (105 j : 47 Cri L Jour 821 N 705) 2 C 
Jour 421 (4221 : 1905 Pun Ho No, 29 Cr % {/88'i 11 
199 {200} (DB) * (’87) 2 Weir 617 (5177 

4. Nature of proceedings under the seetio 

[1] An application zo take action under this sec Lb 
not a complaint under S. 4 (1) (h) of the Code. (V. 
1946 Tat 104 (105) * (To! 21} 1934 Lah 946 (946, 
Cri L Jour 792 % i 5 93) 16 Mad 284 (234) (DB) & 
7 Suth W R Or 10 (11) (SB) & (10) 11 Cri L Joui 
(157) (Mad) R (Vol 16} 1929 Lah 32 (33) : 10 Lah 
"29 Gri L Jour 1002 (DB). 

:Scc (Vol 12} 1925 Bang 140 (140) : 4 Upp Bu 
138 : 25 Cri L Jour 111 $ (Yol 22) 1935 Bang 
(278) : 36 Cri L Jour 1391.] 

[But see (*91) 13 All 348 (350).] 

[2] A person proceeded against under this s 
can be examined on oath as a witness as in a civil 
(Vol 15) 19*28 Bom 347 (348) : 52 Bom 768 
CriL Jour 1051 (DB) © (’95) 18 All 107 (i 
(Vol 16) 1929 Lah 32 (33, 34) : 10 Lah 406 ; 29 
Jour 1002 (DB) % (Yol 5) 1918 Low Bur 116 (Hi 
Cri L Jour 1019. 

[3] A Magistrate has not got the powers oi 
Court, such as that of the appointment of a gu 
ad litem for a lunatic. (Vol 12} 1925 Mad 440 (44 
Mad 388 : 26 Cri L Jour 701. 

[4] The section provides a speedy and sui 
remedy against starvation of a deserted wife or 
when other substantial issues are raised as betwe 
parties, their remedy lies only in a civil Court. (1 
1944 Lah 392 (394) : 45 Cri L Jour 254 * f* 
1926 Mad 340 {346} : 27 Cri L Jour 350. 

[See (Vol 30) 1948 Lah 59 (60) : 44 Cri L Joi 
(DB) * (37) 1937 Mad W N 1127 (1129) © (Vol 25 
Bang 192 (194) : 36 Cri L Jour 1044.] 

[5] The proceedings under the section are j 
proceedings of a criminal Court and are goveri 
the Code as such. (Vol 4) 1917 Cal 799 (799, 80 
Cri L Jour 556 (DB) © (’68) 5 Bom HOROrS 
(DB). 

5. Who can be ordered to pay main tens 
[1] The section does not contemplate proc 
against a whole family merely because the h 
against whom the proceedings are taken is a mej 
a joint Hindu family. (Yol 27) 1940 Sind 222 (221 
ILB (1941) Kar 58 : 42 Cri L Jour 278 (DB). 

[2] A father-in-law is not liable under the se< 
maintain the daughter-in-law. (Vol 18) 1931 I 
(532) : 32 Cri L Jour 1175 * (Vol 1} 1914 Lj 
(339) : 1914 Pun Be No. 12 Cr : 15 Cri L Jour 
(’68) 5 Bom H C B Cr 81 (82) (DB). 

[3] A person is not liable for the maintenance 
child of another man. (Vol 13) 1926 Lah 532 (535 
7 Lah 365 : 27 Cri L Jour 610. 

[4] The liability does not survive after the d 
the father or husband and cannot be enforced 
his assets even for arrears due during his J 
(Vol 31) 1944 Pesh 6 (6) : 45 Cri L Jour 399 
(Vol 1) 1914 Cal 172 (173) : 41 Cal 88 ; 14 Cri 
378 (DB) & (’04) 27 Mad 13 (15, 16) (DB). 

[5] An undivided son in a joint Hindu family 
exempt from liability on the ground that his ini 
the familv property is only 'a joint one. (Voi 2' 
Sind 222 (224) :ILB (1941) Kar 58 : 42 Cri 
278 (DB) * (’90) 13 Mad 17 (17) (DB). 
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Section 488 (could.) 

6. "Having sutficient means”. — [1] Tbe word 
‘means’ in S. 488 does not signify only visible moans. 
II includes the capacity to earn money. (Vol 26) 1989 
Lab 24 (24) * (’36) 37 Cri L -lour 86 (87) (Nag) * (Vol 20) 

- 1938 Kang 138 (140) : 11 Rang 220 : 34 Cri L Jour 
-I1-5 (FB). 

[2] If a man is healthy and able-bodied he must be 
taken to bavo the means to support his wife or child. 
(Vol 22) 1935 Lab 758 (759) : 87 Cri L -lour 207 * 
(’12) 13 Cri L -Tour 162 (163. 164): 1 Upp Bm Rul 90 
•* (Vol 13) 1926 Mad 346 (346) : 27 Cri L -lour 350 
■* (Vol 19) 1932 Bora 285 (286) : 56 Bom 260 : 33 Cri 
L Jour 625 (DB). 

[Sc- (Vol 31) 1944 Lab 392 (394): 45 CriL. Tour 254.] 

[3] Where a person has the capacity to earn, none of 
the following circumstances will, by itself, relieve him 
•of his liability under the section. 

[a] That he is an insolvent. (Vol 27) 1940 Bom 344 
•(345): 42 Cri L Jour 101 (DB) * (Vol 25) 3938 All 253 
(254) : 39 Cri L Jour 553 : 1 L R (1938) All 486 * 
.(Vol 17) 1930 Bom 144 (145) : 31 Cri L Jour 609 (DB). 

[b] That he is still young and unemployed. (Vol 13j 
1926 Mad $46 (346) : 27 Cri L Jour 350. 

[c] that he is indebted. (Vol 28) 1941 Mad 762 (762). 

[d] That he has renounced the world and become a 
sadhu or a monk. (Vol 19) 1932Bom 285 (286): 56 Bom 
-260 : 33 Cri L Jour 625 (DB). 

[4j Amonkis liable to provideformaintenance if he is 
able-bodied and capable of earning money. (Vol 20) 1933 
Hang 138 (141): 11 Bang 226 : 34 Cri L -Tour 815 (FB) 
* (Vol 10) 1923 Rang 131 (132) : 4 Upp Bur Rul 138 ; 
24 Cri L Jour 368. 

[5] Before an order for payment of maintenance 
allowance can be passed it must be proved that the per- 
son to be so ordered has sufficient means within the 
meaning of this section. (’82) 1882 All W N 179 (179). 

[6] In the ease of an able-bodied man the onus is on 
•him to show that by accident, disease or the conditions 
of the labour market or the like he is not capable of 
earning anything. (Vol 10) 1923 Bang 131 (132): 4 Dpp 

' Bur Rul 138 : 24 Cri L Jour 368 * (Vol 19) 1932 Bom 
■285 (286): 56 Bom 260: 33 Cri L Jour 625 (DB) * (’12) 
13 Cri L Jour 162 (164) : 1 Upp Bur Rul 90. 

7. Wife’s right to maintenance. — [1] The right 
■ of a .wife to maintenance is based upon the existence and 
continuance of the conjugal relation. It is a condition 
precedent to a claim under this section. (’82) 5 All 226 
(229, 230); 

[2] The factum of marriage is to be ascertained by 
reference to tbe personal law of the parties. (Vol 26) 
1939 Rang 207 (208) : 40 Cri L Jour 653 * (’37) 1937 
Mad W N 735 (736) * (Vol 12) 1925 Rang 280 (282) : 

3 Rang 455: 26 Cri L Jour 1613 (FB) * (’72) 4NWP 
H C R 128 (129) * (Vol IS) 1926 All 426 (427) : 27 Cri 
L Jour 550 3 1 (’92-96) 1 Upp Bur Rul 54 (54). (Buddhist 
law— Re-marriage between divorced parties — Essentials.) 

[3] The cessation of marriage is to be ascertained by 
reference to the personal law of the parties. (’82) 5 All 
826 (229, 230) 3) (’87) 14 Cal 276 (287, 289) (DB) * 
Vol 5) 1918 Low Bur 121 (122) : 9 Low Bur Rul 44 : 
18 CriL Jour 767 3c (Vol 20) 1933 Bom 21 (22,23) : 
!4 Ori L Jour 140 (Dfi) * (Vol 19) 1982 Bom 285 (285, 
186) .: 56 Bom 260 : 33 Cri L Jour 625 (DB) * {’80) 5 

558 (562) (DB). v ' 

' ’ [fe(Vol28)1941 Mad 940 (941) 3 (’04) 1 CriL Jour 
395 (937) (Low ‘Bur),} 

'. (iJ Faetum of marriage denied— It must be proved 
jafisfactorily that there was; a valid marriage. (Vol 28) 
BftW 2S.{24)'® ,{Vol,a5) 1938 Mad 86 (66, 67): 39 

(2241 : 3$ Cri 
®° m (W (’10) . 


[5] The onus of proving factum of marriage is on the 
wife applying for an order under this section. (Toll) 
1914 Upp Bur (B0) : 15 Cri L -four 484. 

[6] No order for maintenance can be made subse- 
quent to the date of a valid divorce. (Vol 31) 1944 Mad 
227 (227): 45 Cri L -lour 672 ft (Vol 17) 1930 Bom 173 
(179) : 31 Cri L -lour 1110 (DB) ft (Vol 26) 1939 Sind 

179 (179, ISO) : I L B (1939) Ear 659 : 40 Cri L Jour 
814 (DB) * (Vol 24) 1937 Bang 246 (247): 33 CriL Jour 
91S * fYol 16) 1929 Oudh 527 (527) : 5 Luck 442 : 31 
Cri L Jour 478 ft (’0-5) 2 Cri L Jour 40 (41) : 1905 Bun 
Be No. 5 Cr ft ( 96) 19 All 50 (59, 60) (SB). 

[7] Divorce subsequent to order for maintenance — 
Order becomes inoperative and unenforceable. (’47) 
1947-1 Mad L Jour 70 (71) ft (’97) 19 All 50 (59, 60) (SB) 
ft (’ll) 12 Cri L Jour 82 (85) (DB) (Low Bur) ft (’80) 5 
Cal 556 (561) (DB) ft (Vol 1) 1914 Oudh 367 (868) : 17 
Oudh Gas 260 : 15 Cri L Jour 646 (DB) ft (’83) 7 Bom 

180 (182) (DB) ft (’82) 5 All 226 (232). 

[8] The Magistrate is bound to inquire into a plea of 
divorce, if taken, in proceedings in enforcement of order 
for maintenance. (Vol 15) 1928 Bom 224 (225) : 29 
Ori L Jour SOB (DB) ft (’80) 5 Cal 558 (562) (DB) ft 
(’96) 19 All 50 (59, 60) (DB) ft (’09) 10 Cri L JofoiiOi* 
(503) (DB) (Mad) ft (Vol 8) 1921 Nag 7 (9): 17 Nag 

92 : 22 Cri L -lour 633 ft (’94) 1894 Bun Be No. 21 Cr, 
p. 69 (74) (DB) ft (’93) Oudh H C No. 229, p. 485 (487). 

[But see (’93) 15 All 143 (146, (147).] 

[9] The wife’s separate or independent means of 
support is not an element of consideration against her 
right of maintenance from the husband. Inability to 
support *oneself is a condition attached by the section 
only to the child. (’04) 1 Cri L .Tour 888 (886) (Low 
Bur) ft (Vol 22) 1935 Lah 24 (24) : 37 Cri L Jour 68 
ft (’87) 1887 All W N 107 (107). 

[See also (Vol 28) 1941 Mad 940 (941).] 

[But see (Vol 31) 1944 Lah 392 (394) : 45 Cri L 
Jour 254.] 

[10] The right of a wife is not affected by the fact 
that she has relations and friends to support her, 
(Vol 3) 1916 Mad 567 (568) i 16 Cri L Jour 80. 

8, Right of child to maintenance.-— [1] A child 
whether legitimate or illegitimate is entitled to main- 
tenance from the father. A finding aB to the factum 
of marriage between the alleged father and the mother 
of the child is not, therefore, absolutely necessary, though 
the fact of marriage may raise a strong presumption of 
paternity which is the sole question for decision. (’89) 
1G Cal 781 (786) (DB). 

[2] Mother validly married to another person— This 
will not deprive the child of the right of maintenance 
from the putative father. (’94) 18 Bom 468 (471, 472) 
(DB) ft(’36) 2 Weir 619 (619). 

[3] The right of the child to maintenance is not affected 
either by reason of the mother’s bad character or 
divorce or by reason of her claim for maintenance being 
refused by a civil Court. (Vol 80) 1948 Mad 768 (768): 
ILR (1944) Mad 382 : 45 Cri L Jour 266. (Bad 
character.) ft (’95) 18 All 107 (108) (Do.) ft (’06) 10 Cal 
W N exii fexii) (Do.) ft (’72-92) 1872-1892 Low Bur Bui 
145 (146). (Divorce,) ft (’72-92) 1872-1892 Low Bur Bui 
862 (368) (Do.) ft (71) 17 Suth W K Cr 49 (49) (DB) 
(Claim refused by civil Court.) 

[4] Maintenance order jointly passed in favour of 
child and its mother— Considerations which would de- 
prive mother of her right to maintenance would not 
prevent child from asking and recovering it, (Vol 25) 
1938, Sind 151 (152) : 89 Cri L Jour 847 (DB)ft(Vql ?§ r 
1989 Bang 314 (814) : 1989 Bang, L B 741 ; 40 Cj&LT 

'..J-our 827, V: " , ' I , !”. ■■ ^ 1 ‘ / 

[5] Ah adopted child is not entitled 

under this seetiom fVnl M iftfW leaner (3791 
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Section 488~~Notc 8 (conictj 

;i0 Cri h ^onr 14 * (Vol 2*1) 1987 Mad 547 (547) : ILR 
(3.937) Mad 775 : 33 Cri Xi Jour 002. 


[(>] Tho tirst proviso to sub-s. (3), relating to an 
nfter to maintain, lias reference only to wife and not to 
child and wub-ss. (4) and (5) disentitle only wife for 
maintenance if she refuses to live with her husband. 
•I Vol 32) 1945 Bom 390 (393) (I>B)*(’13) 14 Cri L Jour 
597 (598) (Mad)*(\ T ol 24) 1937 Bang 205 (206) : 38 
Cri L *3 our 782*(Yol 24) 1937 Mad 809 (809) : 39 Cri 
U Jour 22 * (Vol 19) 1932 Bang 183 (183, 184) : 10 
Kang 4Hfi : 33 Cri L Jour 918*(Vol 12) 1925 Bom 239 
{260} : 49 Bom 502 : 20 Cri L Jour 975 (DB). 

[7] Offer by father to maintain child or fact that 
child is not left in his custody is not a valid ground for 
refusing maintenance. (Vol 32) 1945 Bom 390 (394) 
(DB)*(Vol 29) 1942 Mad 705 (706) : 44 Cri L Jour 125 
❖(Vol 28) 1941 Bom 267 (268):42 Cri L Jour 639 (DB)* 
(Vol 24} 1937 Lab. 236 (236) : 38 Cri L Jour 672*(’13) 
14 Cri L Jour 597 (598) (Mad)*(Vol 19) 1932 Bang 183 
(1 83) ; 10 Bang 486 : 33 Cri L Jour 918. 

[8] Question as to whether father or mother or any 
other person is proper guardian of the person of the 
child is a matter for civil and not for criminal Courts. 
(Vol 32) 1945 Bom 390 (394) (DB)*(Vol 29) 1942 Mad 
705 (706) : 44 Cri L Jour 125 « (Vol 24) 1937 Lah 236 
(230) : 38 Cri L Jour 672 * (’78) 4 Cal 374 (375) (DB). 

f See (Vol 28) 1941 Bom 267 (266) : 42 Cri L Jour 
639 (DB).] 

(9J Offer by father to maintain child if it is left in 
his custody, will be relevant in considering question of 
refusal or neglect to maintain, and the Court will have to 
consider bona fides of such offer in its entirety. (Vol 12} 
1925 Bom 259 (260, 261) ; 49 Bom 562 : 26 Cri L Jour 
975 (DB)*(Vol 4) 1917 Lah 213 (215) : 18 Cri L Jour 
811 : 1917 Pun Be No. 22 Cr. 


[10] Application for maintenance of child made by 
mother who had custody of child — At hearing, father 
made offer to maintain child provided it was left with him 
. . field, that such offer would not replace the inference 
of refusal or neglect on the part of father. (’05) 2 Cri L 
Jour 830 (832) : 1905 Upp Bur But Cr P C 89. 

[See however (Vol 4) 1917 Lah 21B (215) : 18 Cri 
L Jour 811 : 1917 Pun Re No. 22 Cr.] 

[11] Child in the custody of its mother — Father 
demanding custody of the child as condition precedent 
to hi$ giving maintenance to child — - Father’s conduct 
amounts to neglect or refusal under the section, (’36) 
37 Cri L Jour 86 (87) (Nag)*(Voi 20) 1933 Lah 969 
(971) : H Lah 770 : 35 Cri L Jour 344 (DB) * (’04) 1 
Cri L Jour 599 (600) (DB) (Bom) * (Vol 17) 1930 Lah 
1043 (1044) : 32 Cri L Jour 247*(T3) 14 Cri L Jour 
597 (598) (Mad) * (Vol 19) 1932 Rang 183 (183) : 10 
Bang 480 ; 38 Cri L Jour 938. 

[But see (‘94) 1894 Pan Be No. 18 Cr, p. 64 (65, 66) 
(DB)*(’7l) 8 Bang L B App 19 (20) (DB)J " 

.[12] Father. Raving custody of his minor children 
whom he has been maintaining properly — Children 
going and living with their mother— Father wishing to 
•have them and maintain them— is no neglect or 
refusal on part of father. (Vol 2) 1915 Low Bor 133 
(134) : 16 Cri L Jour 217 : 8 Low Bar Rul 105. 

[IB] Where it is in the best interests of the child 
that it Bhould continue to remain with the mother, the 
father’s demand for the custody of the child to a 
maintenance application is tantamount to refusal or 
1928 Bom 418 (419) : 52 Bom 763 : 
49 (DB)* (Vol 12) 1925 Bom 259 (260, 
52 : 26 Cri L Jour 975 (DB). 

17) 1930 Lah 886 (889) : 32 Cri L 


neglect, (Vol 15 
29 Cri L Jour 1 
„ (jMtt)': 49 Bom I 
see (Vc 
Jour 196.] 


[14] Bona fide offer made by father to maintain 

child in case the child is given in his custody He 

cannot be ordered to pay separate maintenance notwith- 
standing that child is a minor. (’94) 1894 Pan Be No 
18 Cr, p. 64 (65) (DB) * (Vol 1) 1914 Lah 417 (417) : 
15 Cri L Jour 529 * (Vol 13) 1926 Lah 536 (537) : 27 
Cri L Jour 1819. 

[15] An application on behalf of child can be made 
by a guardian or mother — Mother describing herself in 
the application as mistress of the respondent— She can 
be allowed to amend the application into one by- 
guardian or mother. (Vol 12) 1925 All 73 <74) : 25 Cri 
L Jour 1249, 

9. Child unable to maintain itself. — [1] A 
“child” means, without reference to the age of majority, 
a son or daughter, who is unable to maintain himself 
or herself, owing to his or ^ber tender year. (Vol 30) 
1943 Bom 48 (49) : I L B (1943) Bom 38 : 44 Cri L 
Jour 834 (DB) * (Vol 26) 1939 Bang 67 (69) : 40 Cri 
L -lour 241 * (Vol 24) 1987 Rang 370 (372) : 39 Cri L 
Jour 14 * (’10) 11 Cri L Jour 427 (428) (Lah) *(Vol 8) 
1921 Pat 379 (379) : 22 Cri L Jour 336. 

[See (Vol 28) 1941 Mad 6S5 (685) : 42 Cri L Jour 
838.] 

[2] The following cases hold that a person is a 
child for the purposes of this section till he attains the 
age of majority. (Vol 22) 1935 Cal 488 (489),; 62 Ca 
639 : 36 Cri L Jour 1114 * (Vol 1) 1914 Mad 594 (594 
595) : 14 Cri L Jour 525 : 37 Mad 565 * (Vol 19) 193 
Bang 94 (95) : 33 Cri L Jour 495 : 10 Bang 194 (DB)> 
(Vol 9) 1922 Nag 249 (249) : 23 Cri L Jour 167. 

[3] Inability to maintain has reference to absence < 
sufficient physical and mental development in the chi] 
rendering it unable to earn its living by its own effort 
(Vol 28) 1941 Lah 92 (94) r 42 Cri L Jour 489 (DB) 
(’13) 14 Cri L Jour 597 (598) (Mad). 

[4] A son or a daughter aged 16, 17 or IS yea 
with some education cannot claim maintenance 
order to continue education unless, from the circrn 
stances and status of the family, a reasonable course 
education is indispensable in- order to earn a livii 
(Vol 5) 1918 Low Bur 28 (28) : 19 Cri L Jour 160 
(Vol 10) 1923 Bang 45 (45): 24 Cri L Jour 590*(Vol 
1933 Lah 1026 (1028) : 35 Cri L Jour 473 * (Vol 
1941 Sind 214 (215) : 1LB (1941) Kar 417 : 43 Cr 
Jour 290 (DB). 

[5] Capacity of the child to earn a complete liv 
hood by itself must be established. (Vol 12) 1925 B 
197 (198) : 2 Bang 082 : 26 Cri L Jour 535. 

[6] A child,, possessing an independent and alegi 
enforceable right to maintenance from another fatn 
is able to maintain itself. (Vol 11) 1924 Mad 549 (5< 

25 Cri L Jour 370 * (Vol 20) 1933 Mad 794 (795) : 

Cri L Jour 1159. ' 

\_See (Vol 28) 1941 Mad 940 (941).] ; 

[But see (’13) 14 Cri L Jour 597 (598) (Mad).] 

f7] Ability of mother to maintain the child is 
reason to refuse maintenance to the child. (Vol 1) 1 
Dpp Bur 1 (1) : 15 Cri L Jour 278. 

£8] Prior valid provision made in regard to main 
ance of a child— Court ought to consider how far b 
fit of prior arrangement is ^actually available to 
child at the time of the order. (’97-1901) 1 TJpp 

Bui 106 (106). ^ . 

[9] A daughter does not, on marriage, ipso j 
lose her right of maintenance from the father; if 
husband is too poor to maintain her or for -any < 
reason she is* unable to maintain herself, the ft 
continues liable. (Vol 12) 1925 Mad 491 (492) ; 48 
503 : 26 Cri L Jour 732. 

[10] In deciding on the ability of a daught 
maintain herself, prostitution as a means of live! 

402 & 403 A. h 
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will not be taken info consideration. (Vol 1} 1914 Mad 
594 (595) : 37 Mad 585 : 14 Cri L Jour 525. 

[11] Child labour ought not to be encouraged — 
Child aged eleven years capable of earning by its own 
labour about Rs. 2 a month — This should not weigh 
against the child in deciding liability of father to pay 
for its maintenance. (Vol 12) 1925 Rang 197 (198) : 2 
Rang 682 : 26 Cri L Jour 535. 

10. Neglect or refusal. — [1] No order lor main- 
tenance can he passed unless neglect or refusal to 
maintain is proved. (Vol 30) 1943 Lah 59 (60) : 44 Cri 
h Jour 425 (DB) © (Vol 28) 1943 Pat 444 (446) : 42 Cri 
L Jour 347©(’41) 1941 Nag L Jour 622 (628)® (Vol 24) 

1937 Rang 246 (248) : 38 Cri L Jour 913 ® (’92) 16 
Bom 269 (276) (DB) © (Vol 12) 1925 Oudh 294 (294) : 
27 Oudh Cas 271 : 26 Cri L Jour 128 ® (Vol 12) 1925 
Rang 205 (206) : 26 Cri L Jour 831 ® (’74) 22 Suth 
W R Cr BO (31) (DB) ® (’35) 36 Cri L Jour 1457 (1458) 
(DB) (Sind) ® (Vol 1) 1914 Lah 590 (590, 591) : 16 Cri 
L Jour 86, (No conclusive proof of neglect or refusal.) 

[2] Older directing payment of maintenance if there 
should be neglect or refusal in the future is illegal. 
(Vol 13) 1926 Lah 480 (480): 7 Lah 313 : 27 Cri L Jour 
556. 

‘ [3] Neglect to maintain is sufficient to justify an 
order— Formal refusal to maintain is not necessary. 
(Vol 1) 1914 tfpp Bur 1 (1) : 15 Cri L Jour 278 ® (Vol 
11) 1924 Mad 624 (624) : 25 Cri L Jour 94. 

[4] Wife leaving husband of her own accord — 
Husband issuing notice forbidding her to return to his 
house — Such notice is sufficient refusal to maintain. 
(Vol 5) 1918 Sind 25 (26) ; 12 Sind L R 90 : 20 Cri L 
Jour 98 (D B), 

[5] Neglect or refusal may be inferred from words or 
conduct. (’07) 5 Cri L Jour 334 (336) (D B) (Bom). 

[See (Vol 27) 1940 Sind 222 (223) : I L R (1941) 
Kar 58 : 42 Cri L Jour 278 (D B)J 

[6] Neglect or refusal may be implied in the denial 
by father of his paternity of a child. (’13) 14 Cri L Jour 
803 (304) : 6 Sind L R 208 (D B). 

[7] Order for alimony or a decree of a civil Court 
directing a certain sum' to be paid for maintenance is 
not equivalent to maintaining the wife. (Vol 13) 1926 Mad 
59 (61) : 26 Cri L Jour 1597 : 49 Mad 891 ® (Vol 25) 

1938 Bom 499 (499, 500) : 40 Cri L Jour 91 (D B). 

[8] Mere agreement to maintain wife does not 
amount to actual maintenance — Agreement not acted 
upon— Magistrate finding actual neglect or refusal at the 
time of application must mate order for maintenance. 
(Vol 19) 1932 Cal 698 (699) : 59 Cal 1229 : 33 Cri L 
Jour 684. 

[9] A compromise by parties agreeing as to the rate 
of maintenance may, by itself, be sufficient proof of 
neglect or refusal. (Vol 19) 1932 Lah 849 (351) : 33 
Cri L Jour 488 (D B). 

. [10] Language of this section is inconsistent with 
capacity of a wife to make a contract absolving 
husband from the statutory liability which arises im- 
mediately on proof of neglect or refusal to maintain at 
the time of the application, (’05) 3 Cri L Jour 428 
(430) : 19d5 Upp Bur Rul Or P C 45. 

[11] Agreement or compromise between husband and 
pending disposal of , applications under the section 
—Petition must be dismissed — Magistrate cannot pass 
terms ' of compromise, (Vol 32) 1945 Pesh 20 
(20, .21) ® (Vol 30) 1943 Lah 59 (60) : 44 Cri L Jour 425 
1930 Uh 524 (525):. 81 Cri L Jour 
,1m # (ypl 20}, 1933 Cal 776 (777) : 35 Qri L Jour 501. 
m 5) 1018,, Mict ;431 ; (434) : 18 Chi L Jour 

io /rate .of maint^- 
t^eJiftgiatrateto 



pass order in terms of such compromise is not taken 
away. (Vol 28) 1941 Cal 558 (558, 559) : 42 Cri L Jour 
894 (D B) ® (Vol 28)1941 Hang 4G (48):1940 Rang L B 
151:42 Cri L Jour 812 ® (’37) 1937 Mad W N 640.(6401 
® (Vol 22) 1935 All 294 (295) : 37 Cri L Jour 9 ® (Vol 
20) 1933 Oudh 119 (121) : 34 Cri L Jour 744 ® (Vol 18) 
1931 Lah 574 (575) : 32 Cri L Jour 993 : 13 Lah 313. 

[See also (Vol 27) 1940 Cal 398 (399) : 41 Cri L Jour 
789 (D B)J 

[13] Essential part of the compromise should be that 
an order must be passed recognizing and awarding the 
rate agreed to. (Vol 18) 1931 Mad 385 (185) : 32 Cri L 
Jour 688, 

[14] Compromise embodying matters beyond the 
scope of this section — It cannot be given effect to by 
Magistrate— Proper remedy of tbe party Ties in civil Court 
for enforcement of terms of the compromise. (Vol 28) 
1941 Rang 46 (48) : 42 Cri L Jour 312 : 1940 Rang L R 
151 * (Vol 19) 1932 Lah 349 (351) : 33 Cri L Jour 488. 

[15] Compromise cannot be given effect to by the 
Magistrate even so far as the rate of the maintenance 
is concerned, if that part of the compromise is such 
as cannot be enforced separately and without regard 
to the other conditions of the compromise which 
lie outside the scope of this section. (Vol 28)*Sl94l 
Rang 46 (48) : 1940 Rang L R 151 : 42 Cri L Jour 312 
© (Vol 21) 1934 Lah 864 (865) : 16 Lah 420 : 36 CriL 
Jour 193. 

[See also (Vol 23) 1936 Nag 228 (230) : 38 Cri L 
Jour 170 : 1 L R (1937) Nag 280.] 

[But see (Vol 20) 1933 Cal 675 (675, 676) : 35 Cri 
L Jour 606 (D B)J 

[16] Order for maintenance passed by Magistrate with 
consent of husband and wife on certain conditions — 
Conditions obeyed— Order can be enforced by criminal 
Court— Conditions not obeyed— Magistrate may refuse 
to enforce order for maintenance. (Vol 24) 1937 All 115 
(117) : 38 Cri L Jour 312 : 1 L R (1937) All 430. 

[17] Other conditions amounting to no more than 
expression of a wish or a desire — Part relating to rate 
of maintenance may form the basis of enforceable 
order. (Vol 20) 1933 Oudh 122 (123):B4 Cri L Jour 238, 

[18] Where a husband who has neglected his wife 
• for a number of years succeeds by means of a subter- 
fuge in making her live in his house for a short- 
while during the pendency of an application for main- 
tenance, this is no ground for rejecting her application, 
(Vol 26) 1939 Lah 533 (533, 534) : 41 Cri L Jour 107. 

[19] The obligation of a father to maintain his child 
is a statutory obligation and the parties cannot contract 
themselves out of it. (Vol 24) 1937 Rang 246 (247) : 
88 Cri L Jour 913 © (’01-02) 1 Low Bur Rul 126 (126) 

© (’88) 2 Weir 648 (649). 

[20] Present neglect or refusal to maintain the child 
made out — Liability thereupon arising against father 
cannot be resisted on mere ground that, under a prior 
agreement or compromise between the father and the 
mother or guardian of the child a provision had been 
made for the maintenance of the child. (’37) 1937 
Mad W N 985 (986) © (’85) 1885 Pun Re No. 13 Cr, 
p. 26 (26, 27) (D B). 

[21] A compromise entered into by a mother or 
lawful guardian of the child, acting bona fide and ioi 
the child’s benefit, is not conclusive against the child, 
where it has ceased at the time of the application to be 
available for the child’s maintenance. (’97-01) 1 Upp ; 
Bur Rul 108 (109) © (’92-96) 1 TTpp Bur Rul 62 (63). , 

[But see (’85) 2 Weir 631 (332).] 

[22] Lump sum paid for maintenance of a Child- 
Mother finding that she has .nothing left! of this sum ; 
—She can apply to Court for, fresh order of mainte- 
nance, (Vol 24) 193T Rang 246 (248) : .38 <Jri> t* 
Jour 918. 
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[23] It is for tbc Magistrate to consider and make 
inquiry into tbe present circumstances of the child and 
need for its present maintenance. (’92-96) 1 Upp Ear 
Sul 55 (57, 58). 

[24] The section enforces a continuing obligation on 
the father to maintain his child* (1900-02) 1 Low Bar 
Bui 189 (189). 

11. Nature of the order that can be passed — 

[3] Orders of the following descriptions are illegal as 
offending the terms of the section: 

(a) An order directing annual payments or payment 
In kind, in whole or in part. (Yol II) 1924 Bom 33*2 
(332) : 25 Cri L Jour 965. (Mixed payment in kind and 
in cash every year.)*(Vol 19) 1932 Hag 183 (184) : 28 
Nag L B 284.' (Cash and grain— Allowance in grain is 
baa,)*(VoI 7) 1920 Lab 223 (223, 224) : 21 Cri L Jour 
612. (Do.)*(’84) 2 Weir 627 (627). (Payment of main- 
tenance in grain.) * (Vol 12) 1925 Lab 142 (142) : 25 
’Cri L 3 our 1271. (Grains at each harvest and a separate 
house.) * (’97) 2 Weir 6S4 (634). (Where price of cloth 
was fixed in the razi , Court gave effect to it by adding 
it to the amount of maintenance.) 

(b) Order providing for anything other than main- 
tenance, such as a house. (Vol 30) 1943 Lah 59 (60) : 
44 Cri L Jour 425 (DB)*(’28) 29 Cri L Jour 909 (910) 
(Lah)*(’83) 6 Mad 283 (284) (SB). 

(c) An order demanding security for due performance 
or making an anticipatory provision for imprisonment 
in case of default. (75) 24 Suth W B Cr 72 (72) (DB)* 
('70) 5 Mad HCE App xxxiv (xxxiv). 

(d) An order directing surrender of the custody of the 
child from one person to another. (79) 4 Cal 374 (375) 
(DB). 

(e) A conditional or qualified order. (Yol 16) 1929 

Lah 56 (57) : 29 Cri L Jour 895 * (’29) 30 Cri L Jour 
51 (51) (Lah) * (’01) 2 Weir 634 (634) * ('92-96) 1 Upp 
Bur Eul 59 (59). ' 

(f) An order directing payment of the allowance into 
the public treasury. (’82) 2 Weir 627 (627). 

(g) An order directing attachment of moveables of 
husband’s joint Hindu family and holding joint pro- 
perty liable for maintenance. (Yol 27) 1940 Sind 222 
(224) : 42 Cri L Jour 278 : I L B (1941) Bar 58 (DB). 

12. Amount of maintenance, — [1] In fixing the 
rate of maintenance, no luxury should be allowed; but 
the necessaries should be provided for according to the 
status in life of the applicant and the means of the 
respondent. (Yol 31) 1944 Lah 892 (394) ; 45 Cri L 
Jour 254*(Vol 28) 1941 Sind 214 (216) : I L E (1941) 
Kar 417 : 43 Cri L Jour 290 (DB)*(Vol 17) 1930 Bom 
348 (350) : 54 Bom 548 : 31 Cri L Jour 1157 (DB) $ 
(Yol 13) 1926 Bang 88 (88) : 27 Cri L Jour 725 * (’66) 
1866 Pun Re Ho. 55 Cr, p. 62 (62). 

[See however (Yol 30) 1943 Mad 342 (343) : 44 
Cri L Jour 522 * (Vol 24) 1937 Bang 370 (872) : 39 
Cri Ii Jour 14.] 

[2] In the case of a child maintenance includes 
education 'of the child, that is to say, the minimum 
amount of education which the conventions of the 
country call for. (Yol 26) 1939 Rang 95 (95, 96) : 1938 
Rang L R 673 : 40 Cri L Jour 440. (11 Cr L Jour 40 : 
1 Upp Bur Bui Cr 17, Dissent.) * (Vol 28) 1941 
Sind 214 (215) ; I L E (1941) Kar 417 : 43 Cri L Jour 
290 (DB). 

[But see (Yol 12) 1925 All 73 (75) : 25 Cri L Jour 
1249 : 46 All 924.] 

[3] Maintenance under this section does not include 
college education. (Yol 20) 1933 Lah 1026 (1028, 1029): 
35 Cri L Jour 473. 

[4] The Court can order a maximum sum of Rs. 100, 
for all admissible items of maintenance. Ho specific or 
other payment in the shape of fees or medical expenses 


or tbe like should be ordered, (Yol 5) 1918 Low Bur 
96 (97) * (Yol IS) 1926 Mad 59 (61) : 49 Mad 891 : *26 
Cri L Jour 1597 * (Yol 20) 1933 Oudh 122 (123) : S 4 
Cri L Jour 238. 

[5] The maximum of Rs, 100 is allowable in respect 
of each person entitled to maintenance The word? 
“in the whole” do not mean that the maximum fixed in 
the section is for all the dependents of a person put 
together. (Vol 25) 1938 Mad 721 (721, 722] : I L R 
(1938) Mad 729 : 39 Cri L Jour 865 (DB). (1937 Mac! 
W N 1127, Reversed.) *{Voi 26) 1989 Rang 151 (151) : 
40 Cri L Jour 537 * ('ll) 12 Cri L Jour 588 (584) 
(Low Bur) ►& (Vol 20) 1933 Cal 406 (408) : 34 Cri L Jour 
590 (DB)*(Vol 13) 1926 Mad 59 (61) : 49 Mad 893 : 20 
CriL Jour 1597. 

[But see (Yol 14) 1927 Bom 46 (47) : 28 Cri L .Tons 
51 (DB).] 

[6] Wife applying for order to direct her husband to 
pay more than Rs. 100 a month as maintenance fc£ 
herself— Magistrate is bound to deal with the application 
on its merits, though he cannot make an order for pay- 
ment of more than Bs, 100 a month. (’37) 1937 Mad 
W H 1127 (1129). (Reversed on another point in 
(Vol 25) 1938 Mad 721 : I L R (1938) Mad 729 : 39 
Cri L Jour 865.) 

[7] The monthly allowance must be a fixed amount. 
An order granting a prospective or a progressively 
increasing rate of maintenance is illegal. (’85) 12 Cal 
535 (535) (DB) * ( ? 90) 14 Mad 398 (399) (DB) * (’70) 2 
NWPHCE 454 (455). 

[8] The Maintenance Orders Enforcement Act of 
1921 (English Act) confers no jurisdiction on Magis- 
trates in India to award any sum they think fit as 
maintenance payable to wives and children who are in 
India but whose husbands and fathers are in England. 
The jurisdiction of the Magistrate is that conferred on 
him by this section and his power is limited by this 
section. (’37)1937 Mad W N 1127 (1128,1129). (Reversed 
on another point in (Vol 25) 1938 Mad 721 : ILK 
(1938) Mad 729 : 39 Cri L Jour 865.) 

13. Sub-section (2). — [1] Under the section the 
Court cau grant maintenance even from the date of the 
application if it thinks fit. (Yol 27) 1940 Sind 222 (224); 
42 Cri L Jour 278 : I L R (1941) Kar 58 (DB). 

[2] In no case can the Court grant maintenance for 
a period prior to the date of application. (Yol 15) 1928 
Mad 899 (900) : 29 Cri L Jour 45S * (Yoi 13) 1926 
Lah 532 (532, 533) : 7 Lah 365 : 27 Cri L Jour 610 
* (*70) 1870 Pun Be Ho, 5, Cr, p. 10 (10) (DB)*('92-90) 
1 Upp Bur Bui 61 (61). (Maintenance order from the 
date of child’s birth — Illegal.) 

[8] An order to pay allowance in advance from tbe 
date of order is not illegal. (*83) 1883 Rat 189 (189) 
(DB), 

14. Enforcement of order. — [1] Tbe words 
“sufficient cause’* cover all possible considerations. (Vol 
30) 1943 Mad 416 (417) : I L R (1944) Mad 69 ; 44 Cri 
L Jour 540 * (Yol 23) 1936 Nag 228 (231) : 38 Ori L 
Jour 170 : I L R (1937) Nag 230 * (Vol 12) 1925 Mad 
715 (716) : 26 Cri L Jour 953 89 (Vol 19) 1932 Rang 94 
(95) : 10 Rang 194 ; 33 Cri L Jour 495 (DB). 

[2] The Magistrate must enquire and come to a 
judicial finding about any cause shown before ordering 
execution, (Yoi 27) 1940 Mad 897 (698) ; I L R (1940) 
Mad 692 : 41 Cri L Jour 785 (DB) * (Yol 23) 1936 
Nag 228 (231) : 38 Cri L Jour 170 ; I L B'(10ft7) Nag 
230 * (’02) 1902 Pun Re No. 36 Cr, p. 109 (110) (DB)* 
(Yol 12) 1925 Mad 715 (716) : 26 Cri L Jour 953. 

[3] Sub-section (8) contains no restriction that order 
for payment of maintenance should be enforced onlyin 
the district where the person ordered to pay lives. (Yol 
22) 1935 Rang 407 (407);13 Rang 289:37 Cri L Jour 91 
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(DB) ft (Vol 2) 1915 Low Bur 6S (89) : 7 Low Bur Eul 
116 : 15 Cri L Jour 701. 

[4] An order lawfully made by a Magistrate under 
Uiis section, whether on compromise or otherwise, 
must be deemed to be enforceable in the manner pro- 
vided by sub-s. (3), (Vol 28) 1941 Cal 558 (559) : 42 Cri 
L Jour 894 (DB). 

[5] On default, only the husband or the father can 
be compelled to pay the amount ordered. A mortgagee 
of his property cannot be ordered to pay out of the in- 
come of the property. (Vol IS) 1933. Cal 644 (645) : 33 
■Cri L Jour 93. 

[6] An application for the enforcement of the order 
under this section is chargeable with a court-fee of 
ei^hfc annas under Article 1 (b), Sch. II of the Court-fees 
Act, 1870. 099) 1899 Rat 488 (488), 

[7] The amount due in cases under this section can 
be realized in the same manner as fines and if im- 
movable property is to be attached, the warrant should 
be sent to the Collector in accordance with S. 386. (Vol 
28) 1941 Lah 360 (361) : 43 Cri L Jour 61. 

15. When order cannot be enforced. — [1] On 
divorce the marital relationship is at an end. The prior 
order for payment of maintenance cannot be enforced. 
( 5 82) 5 All 226 (230, 231) ft (Vol 24) 1937 Rang 246 
(247):38 Cri L Jour 91Sft(’3S) 1933, Mad W N 734 (735) 

* (’78) 10 Beng L K App 33 (35) (DB). 

[2] On apostasy of wife, marriage dissolved — Order 
for maintenance can no longer be enforced. See (Vol 6) 
1919 Low Bur 150 (150) : 9 Low Bur Rul 206 : 19 Cri 
L Jour 799. 

[3] When a child for whose support an order has 
been made under the section is declared by a civil 
Court not to be the child of the person ordered against, 
further efiect should not be given to the order for 
maintenance. (Vol 10) 1923 Mad 707 (707) : 46 Mad 
721 : 24 Cri L Jour 720. 

[4] Order for maintenance of two or more children 

— One of the children who attains majority proved to 
maintain himself — Order can be enforced in respect 
of the remaining children. (Vol 26) 1939 Rang 67 (69): 
40 CriL Jour 241. 

[5] Order of adjudication as an insolvent of a 
husband against whom an order for maintenance has 
been passed is not a complete bar to realisation of 
maintenance under this section. (Vol 27) 1940 Cal 569 
(569) : 42 Cri L Jour 250 : I L R (1940) 2 Cal 525 (DB) 

* (Vol 27) 1940 Bom 344 (345) : 42 Cri L Jour 101 
(DB)ft(Vol 27) 1940 Mad 697 (698) : I L R (1940) Mad 
692 : 41 Cri L Jour 785 (DB) ft (Voi 22) 1935 Lah 758 
(759) : 37 Cri L Jour 207. 

[But see (Vol 11) 1924 Cal 2B0 (281): 50 Cal 867: 25 
Cri L Jour 1088 (DB).] 

[6] Protection order given to an insolvent husband 
under the Presidency Towns Insolvency Act or the 
Provincial Insolvency Act does not protect him from 
being proceeded against under sub-section (3) of this 
section. (Vol 27) 1940 Bom 344 (314, 345) : 42 Cri L 
Jour 101(DB)ft(Vol 27) 1940 Mad 697 (697, 699):IL R 
(1940) Mad 692 : 41 Cri L Jour 785 (DB) ft (Vol 25) 
1938 All 253 (254) : I L R (1938) All 486 ; 39 Cri L 

■ 3 pur 5S3. . , 

v , [See however (Voi 2S) 1936 Mad 793' (794) : 37 Cri 
; ^'1,0^1129 i ' 1 34 B (1937) MjaddOO 

The illegality of an order awarding maintenance 
‘is not a vfllid^ground against its execution so long as the 
order is not duly set. aside. . (Voi 18) 1931 Lah 574(575): 

- ! Cri L^our 993 LllRah £13 * [Voll3) 1926 Bom 

(399) : 4 Jour 

Wmm&h ** ' ' ■ , - MI ,v; "* : 


[8] Compromise between the parties after the order 
for maintenance is passed is a sufficient ground for the 
Magistrate to refuse to enforce the order if moved to do 
so. (Vol 24) 1937 Pesb 45 (46) : 38 Cri L Jour 614. 

[But see (Vol 19) 1932 Lah 115(116) : 33 Cri L Jour 

121 .] 

16. Warrant. — [1] Single application for recovery of 
arrears for several months — Single warrant in respect 
of the whole of arrears due at the time of the issue of 
the warrant is contemplated and not a separate warrant 
for the arrears due for each month, (’98) 25 Cal 291 
(293) (DB) ft (’80) 1880 Tun Re No. 31 Cr, p. 79 (79) 
(DB) ft (’74) 7 Mad H C R App xxxvii (xxxviii). 

[See however (’71) 6 Mad H C R App xxii (xxiil)J 

[2] The officer entrusted with the execution of a 
warrant for levying the amount due can open an inner 
door of the house of the person proceeded against. 
(’89) 1889 Bat 431 (432) (DB). 

[3] Exemption available under S. 135. Civil P. C: 
in favour of certain persons from arrest under a 
civil process is not applicable to a process under this 
section. (Voi 16) 1929 Lah 785 (785) : 30 Cri L Jour 
788. 

. [4] The provisions as to exemption from attachment 

under S. 60, Civil P. C. do not apply to a process under 
this section. (Vol 24) 1937 Lah 367 (367). 

17. Imprisonment. — [i] When execution is to be 
levied in respect of an accumulated arrears due for 
more than one month, the Court can pass a sentence 
of one month’s imprisonment in respect of each month’s 
arrears remaining unpaid; in other words, a cumulative 
punishment of more than one month’s imprisonment is 
within the meaning of this' section. (Vol 28) 1941 Rang 
247 (248) : 1941 Rang L R 403 : 48 Cri I. Jour 30 ft 
(Vol 28) 1941 Rang 1B5 (X37) : 1941 Rang L R 65 : 
42 Cri L Jour 690 (DB) * (Vol 25) 1938 All 386 (387, 
388) : 39 Cri L Jour 720 : I L R (1938) All 750 (FR). 
(9 All 240, Overruled.) ft (’97) 20 Mad 3 (5) (DB) ft 
(’98) 25 Cal 291 (293) (DB) ft (’77) 1877 Pun Re No. 12 
Cr, p. 27 (28) (FB) ft (Vol 22) 1935 Lah 758 (760) : 
37 Cri L Jour 207, 

[2] The imprisonment under the section may be 
simple or rigorous. (’87) 9 All 240 (243) (S B). 
(Overruled r on another point in (Vol 25) 1938 All 
386 : I L R (1938) All 750 : 39 Cri L Jour 720 (FB).)* 
(Vol 22) 1935 Lah 758 (761) : 37 Cri L Jour 207. 

[3] The person sentenced under this section is not a 
civil debtor and the person at whose instance he is 
sentenced cannot be ordered to pay 'subsistence allowance. 
(Vol 22) 1935 Lah 758 (760, 761) : 87 Cri L Jour 207. 

[4] The imprisonment awardable under the section 
is not intended as a punishment but for the enforce- 
ment of the order for .the realization of the allowance. 
Therefore, on payment of arrears into Court the de- 
faulter is entitled to a release. (’95) 22 Cal 291 (296, 
297) (DB). 

[5] On application by wife to the Court for recovery 
of the arrears of maintenance, husband depositing 
amount into Court -—He cannot be ^prisoned for 
having wilfully neglected or failed , without sufficient 
cause to comply with the order, (’81) 188 1 All W N 

19 ( 20 ). , ; 

[0] An order ' tor imprisonment can be passed only 
when a warrant had been previously issued for the 
recovery of the arrears \due and the amount remains 
unpaid after the execution of the warrant. (Vol 28) 
1941 Rang 247 (248) : 1941 Rang L R 403 : 43 
ijri'.l* Jour 30 ft f97.01) 1 Upp Bur Rul 111 (111). 

; :[-7TA person cannot be sentenced a second time with 
imprisonment for a default for which ha has already 
undergone imprisonment. (V61 28) 1941 Rang 247 (24&)i . 
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1941 Rang L R 403 : 43 Cri L -four 30 * (Vol 19) 
1932 Rang 93 (94) : 10 Rang 176 : 33 Cri L Jour 554. 

[8] A second class Magistrate cannot pass a sentence 
of imprisonment for breach of an order under this 
section, (Yol 22) 1935 Mad 572(572): 36 Cri L Jour 830. 

[But see (Vol 28) 1941 Rang 247 (249) : 1941 Rang 
L R 403 : 43 Cri L Jour 30.] 

18. Offer to maintain. — [1] An offer by the 
husband to maintain his wife might be made in the 
course of the proceedings before an order for main- 
tenance is passed. (’09) 9 Cri L Jour 25 (31, 82) : 4 
Low Bur Rul 340 (SB), 

[2] The Magistrate must ask lor the reasons of the 
wife’s refusal and an omission to enquire into her 
reasons vitiates the order. (Yol 30) 1943 Mad 847 (647): 
45 Cri L Jour 91 * (Yol 20) 1933 Pesli 101 (101) : 35 
Cri L Jour 491*(Vol 21) 1934 Lah 946 (946, 947) : 36 
Cri L Jour 792 * (Vol 17) 1930 Lah 464 (465) : 32 
Cri L Jour 468*(’83) 1883 All W N 233 (233)*(’09) 9 
Cri L Jour 501 (501, 502) (Mad) * (’67) 8 Suth W R Or 
67 (67) (DB). 

[3] An application by the wife cannot be dismissed 
on the mere offer of the husband to maintain her 
without taking any evidence or giving any finding as 
to the neglect or refusal to maintain the wife or as to 
the sufficiency or otherwise of the wife’s refusal to live 
with the husband. (Yol 26) 1989 Sind 80 (80) : 40 
Cri L Jour 496 : I L R (1939) Kar 38B (DB) * (Yol 7) 
1920 Lab 201 (202) : 22 Cri L Jour 149. 

[4] The following cases hold that though the word 
“section” is used in the first proviso under sub-s. (3), 
it is a proviso only to that sub-section and not to 
sub-s. (1) and that an order for maintenance under 
sub-8. (1) is valid though the Magistrate has not given 
a specific finding that the wife’s reasons for refusing 
the husband’s offer to take her back are sufficient. 
(Yol 30) 1943 Lah 59 (GO) : 44 Cri L Jour 425 (DB)* 
(Yol 30) 1943 Lah 223 (224) : 44 Cri L Jour 802. 

[5] An offer by the husband to maintain his wife 
must be bona fide . (Vol 17) 1980 Bom 348 (350) : 54 
Bom 548 : 31 Cri L Jour 1157 (DB)*(Vol 12) 1925 Lah 
142 (142) : 25 Cri L Jour 1271. 

[6] An offer made with the object of escaping the 
obligation is not bona fide. (Vol 18) 1931 Lab 561 
(502) : 32 Cri L Jour 1251 * (Yol 13) 1926 Lab, 353 
(353, 354) : 27 Cri L Jour 507 * (’05) 2 Cri L Jour 249 
(251) (Kathiawar), 

[7] An offer made with a view merely to resist the 
elaim for maintenance cannot be bona fide . (Vol 25) 
1938 Rang 25 (26) : 39 Cri L Jour 287 (DB) * (’12) IS 
Cri L Jour 55 (56) (Upp Bur) * (Vol 19) 1932 Nag 183 
(184) : 28 Nag L R 284. 

[8] Husband marrying a second wife though not a 
just ground for first wife’s refusal to live with him is a 
factor to be taken into account in considering whether 
the husband’s offer to maintain the wife is really bona 
fide or not. (Vol 27) 1940 Mad 292 (292) ; 41 Cc L J 532. 

, [9] The Code does not seek to enforce conjugal 
rights; the husband is, therefore, not bound to maintain 
the wife as a wife. (Yol 20} 1933 Mad 688 (688) : 56 
Mad 913 : 84 Cri L Jour 950 * ( } 72) 16 Bom 269 (274, 
275) (DB). 

[Sec also (Vol 12) 1925 All 73 (75) : 25 Cri L Jour 
1249.] 

[10] The wife cannot exact a promise of sexual 
fidelity before she returns to live with the husband, 
(Yol 24) 1937 Mad 794 (794) : 39 Cri L Jour 24. 

[11] The husband cannot be compelled to cohabit 
“. with bis wife. (Yol 9) 1922 Mad 209 (209) : 23 

"/ Cri L Jour 336. 
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part of the familv. (’83) 6 Mad E71 (372) (DB)*iYol 
1928 Bom 418 (419) ; 52 Bom 763 : 29 Cri L Jour 1 
(DB). 

[13] Offer to give separate residence to the wife 1 
not to be offer within the section. (Vol 11) 1924 I 
297 (29S) : 25 Cri L Jour 453. 

19. Proviso 2 to sub-section (3). — [1] Appl 
lion made before the end of a year from the date 
which the amount fell due — Application closed — Fr 
application made after the expiry of the year — H 
that Court could issue process for the amount for 
whole period. (Yol 22) 1935 Rang 407 (408) : 18 Si 
289 : 37 Cri L Jour 91. 

[Sec also (Yol 25) 1938 Sind 151 (152) : 39 Cri L J 
S47 (DB).] 

[2] A wife retains the right to maintenance un 
the order though she has not applied for maintena 
within one year of the order of maintenance. (Yol 
1939 Sind 180 (180) : 40 Cri L Jour 776 : 1 L R (19 
Kar 674 (DB). 

20. Grounds of wife’s refusal to live v, 
husband. — [1] A wife has no right to refuse an o 
by the husband to allow her to live with him and eb 
separate maintenance unless she can make out pre 
grounds in that behalf. (Yol 30) 1943 Lah 59 (60) : 
Cri L Jour 425 (DB) * (Yol 28) 1941 Nag 175 (17 
I L R (1941) Nag 262 : 42 Cri L Jour 647 * (’29] 
Cri L Jour 861 (862) (Lah). 

[2] The section empowers the Magistrate to oi 
maintenance to a wife refusing to live with her husb 
if there is just ground for doing so. (’07) 5 Cri L J 
334 (336) (DB) (Bom) * (’12) 13 Cri L Jour 55 
(Upp Bur). 

[But see (’28) 29 Cri L Jour 909 (910) (Lah) J 

[3] IiL treatment by husband is a good ground for reft 
by wife. (Yol 27) 1940 Mad 292 (292) : 41 Cri L Jour 
*(Vol 27) 1940 Pat 242 (243) : 41 Cri L Jour 7l8*{Vc 
1920 Lah 201 (201, 202) : 22 Cri L Jour 149*(Vol 
1926 Lah 353 (353) : 27 Cr L Jour 507*(Vol 22) 1 
Rang 192 (194) : 36 Cri L Jour 1044 * (Vol 20) 1 
Nag B (3) : 34 Cri L Jour 128 : 28 Nag L R 28' 
(Vol 11) 1924 All 784 (785) : 46 All 877 : 25 Cri L J 
1246. (Notwithstanding that the husband has a de( 
for restitution of conjugal rights.) 

[4] Irremediable breach between husband and \ 
making it impossible for wife to remain with the t 
band, after a separation for several years, without fr 
trouble and disputes — Held a good ground for wi 
refusal. (Vol 18) 1931 Lah 561 (562) : 32 Cri L J 
1251*(Vol 1) 1914 Lah 185 (186) : 15 Cri L Jour 5t 

[See (Yol 11) 1924 All 391 (392) : 46 All 210 (3>I 

[5] Cruelty is not by itself a ground lor wife to cli 
separate maintenance in the absence of neglect 
refusal to maintain. (’74) 6N WPHC R 205 (206 
(’94) 9 C P L R Cr 21 (22). 

[6] Cruelty can be a just ground for wife’s refusa 

stay with her husband. (’07) 5 Cri L Jour 334 (3 
336) (DB) (Bom). . ^ 

[7] A systematic course of ill-treatment ana opp 
sion is a good ground for the wife’s refusal. (Yol 
1929 All 950 (952): 31 Cri L Jour 3. 

[8] Husband having venereal disease insisting u; 
his wife sharing bis bed with him — This is crue 
(Yol 30) 1943 Mad 647 (647) : 45 Cri L Jour 91. 

[9] Husband’s concubinage by itself is no good groi 
for wife's refusal «— Husband’s conduct must ren&e 
unsuitable for wife to remain with him. (Yol 24). 1 
All 115 (117) : 38 CH L Jour 312: I L R (1937) All 
*(’37) 1937 Mad W N 984 (984) *(’36) 37 Cri L J 
86 (86, 87} (Nag)*C97). 20 Mad 470 (475, 476) (FB). 

riO] Marriage . of a Mabomedan husband with 
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Ill] Husband leaving wife in the house o i her mother 
after assaulting her and living apart from her for a long 
period — Held there was ground for wife's refusal. (Vol 25) 
3338 Cal o*28 (624) : 89 Cri L Jour 96S. 

[12] Husband having another wife Is, by itself, not a 
valid v round for refusal. (Yol 82) 1945 Mad 44 (45) : 46 
Ori L "Jour 248* (Vol 27) 1940 Mad 292 (292) : 41 Cri 
L Jour 532 *(Vcl 14) 1927 Lah 168 (169) : 28 Cri L 
Jour 23C *(’87) 1887 Rat 7 (7) ©(Vol 16) 1929 Lah 56 
(57) : 29 Cri L Jour 895 *(Vol 11) 1924 Nag 297 (298): 
25 Cri L Jour 453. 

[18] Burmese Buddhist taking lesser wife without the 
consent of chief wife — Chief wife can refuse to live and 
cohabit with her husband unless he provides for her 
separate residence— Such refusal will be valid under the 
first proviso to S. 488. (’09) 9 Cri L Jour 25 (31, 32) : 
4 Low Bur Rul 340 (BB). (Overruling 7 Cri L Jour 444; 
4 Low Bur Rul 146.) 

[14] Lesser wife of Burmese Buddhist can refuse to 
live with husband whose previous marriage with another 
woman was not known to her at the time of her marriage. 
CIO) 11 Cri L Jour 750 (751) (Low Bur). 

[See also (Yol 26) 1939 Rang 210 (210) ; 40 Cri L 
Jour 202.] 

[15] On refusal of chief wife of Burmese Buddhist to 
live with him he married a second wife — Held there 
was no good ground for refusal of chief wife. (Yol 5) 
1918 Low Bur 9 (10) : 19 Cri L Jour 966. 

[16] Wife requiring husband to live with her sepa- 
rately and not along with his own relations — This is no 
ground for wife’s refusal. (’29) 30 Cri L Jour 861 (861, 
862) (Lah). 

[See however (’12) 13 Cri L Jour 55(56)(TTpp Bur).] 

[17] Minority of wife is not a sufficient ground for 
her refusal. (’82) 1882 Pun Re No. 1 Or, p. 1(1) (DB). 

[See however ( J 69) 1869 Pun Re No. 22 Cr, p, 45 
(47) (DB).] 


being a serious breach of the matrimonial tie. ( 5 97j 20 
Mad 470 (475, 476) (FL). 

[2] The expression ‘living in adultery ’ connotes neither 
a single act of adultery nor several such isolated acts, 
but the following of a course of continuous adulterous 
conduct. (Voi 24) 1937 Rang 67 (68) : 3S Cri LMour 
646. (Single act.) ©(Yol 16) 1929 Nag 238 (238): 30 Cri 
L Jour 403. (Do.) ©(Yol 20) 1938 Bom 21 (22) : 34 Cri 
L Jour 140 (DB). (Do.) *(’81) 1881 All W N 37 (37). 
(Do.) *(’09) 9 Cri L Jour 390 (392) : 5 Nag L R 19, 
(Several isolated acts.) ©(Vol 25) 1938 Mad 833 (834): 
39 Cri L Jour 951: I L R (1938) Mad 1100. (Course of 
continuous adulterous acts.) ©(Vol 23) 1936 Rang 446 
(447) : 37 Cri L Jour 11152* ^ B ^g L B 86 ‘ ( Do -) 
©(Vol 15) 1928 Bom 59 (60): 52 Bom 160: 29 Cri L Jour 
314 (DB). (Do.) ©(’07) 5 Cri L Jour 359 (359) : 30 Mad 
332 (DB). (Do). 

[3] (riving birth to illegitimate child — No inference 
that wife has lived in adultery can be necessarily drawn* 
Yol 12) 1925 Cal 794 (795) : 26 Cri L Jour 1184 (DB), 
’09) 9 Cri L Jour 390 (392) : 5 Nag L R 19. 

[See also (Yol 25) 1938 Mad 66 (67) : 39 Cri L Jour 
228.] 

[See however (Vol 24) 1937 Rang 67 (68) : 38 Cri 
L Jour 646.] 

[4] Living in adultery need not be in the house of 
the adulterer. (Vol 25) 1938 Mad 833 (884) : 39 Cri L 
Jour 951 : I L R (1938) Mad 1100. 

[5] Wife must be living in adultery on the date of 
the application and not be guilty of mere past miscon- 
duct. (’04) 1 Cri L Jour 84 (85) : 26- All 326. 

[6] Wife guilty of adultery with a loW-easte man 
which adultery has led to her expulsion from caste — 
Though this is not a case of wife ‘living in adultery’, 
yet under the circumstances an order refusing xaainte- 
ance will not be wrong. (’08) 7 Cri L Jour 346 (347) ; 
31 Mad 185 (DB) ©(Yol 13) 1926 Oudh 604 (604, 605): 
27 Cri L Jour 1190. 


[18] Non-payment of prompt dower by a Mahomedan 
husband — No ground for wife’s refusal. (Vol 22) 1935 
Oudh 285 (286, 287) : 36 Cri L Jour 524 ©(’80) 1880 
Pun Re No. 15 Cr, p. 27 (28) (DB) ©(’88) 1888 Pun Re 
No. 6 Cr, p. 10 (10) (DB). 

[19] Mere disagreement between the husband and wife 
in living together is not sufficient for wife’s refusal. (’66) 

6 Suth W R Cr 59 (59) (DB). 

[See (Yol 22) 1935 Rang 359 (861): 37 Cri L Jour 6.] 

[20] Religious conversion of Christian husband to 
J udaism is not by itself valid ground of refusal — Husband 
interfering with practice of her religion by the wife or 
bringing Jewish woman to his house to live with him 
with intent to marry her is sufficient to justify wife in 
withdrawing her conjugal domicile. (Yol 13) 1926 Sind 
278 (279) : 19 Sind L R 128 : 27 Cri L Jour 1177 (DB). 

[21] The wife’s maintenance cannot he refused merely 
because she is unable to analyse and state fully her rea- 
sons for refusing to go back to her husband. Court 
ought to examine the circumstances and see if those 
circumstances are or are not sufficient to justify the 
wife*s refusal to accept the husband’s offer. (Yol 30) 1943 
Lah 223 (225) : 44 Cri L Jour 802. 

,[22] Hr %ma facie case of neglect by husband to main- 
tain, wife —If an prder is not to be passed on account 
of this, sub-section, it is for husband to show that the 
Cub-station is applicable and that either the wife is 
.gufityof adultery, or that she is unreasonably refusing 
jto ,uvb with him or that they are living separately bv 

mute-I cc^sent. (Yol30)/1943 Lah 223 (224, 225) : 44 
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[See however (Yol 20) 1933 Bom 21 (22) : 34 Cri 
L Jour 140 (DB).] 

[7] Wife deserting her husband for several years and 
also guilty of adultery and making no attempt to obtain 
pardon of husband for her misconduct — Court may 
refuse to grant maintenance though, at the time of ap- 
plication, she may not be living in adultery. (’90) 1890 
Rat 506 (507) (DB). 

[8] Husband applying for cancellation of order for 
maintenance already made — ‘Living in adultery’ sub- 
sequent to the date of the order must be strictly proved 
and not merely past misconduct coupled with other 
circumstances — In such cases, maintenance must be 
paid till the date of the first proved act of adultery. 
(’83) 1883 All W N 180 (181)©(’09) 9 Cri L Jour 390 
(392) : 5 Nag L R 19. 

[See (Vol 25) 1938 Sind 151 (152) : 39 Cri L Jour 
847 (DB).] 

[9] Allegation of adultery .made against the wife — 
Court must enquire into it — The husband ought to 
begin his case and the wife must be given an opportuni- 
ty of adducing rebutting evidence. (’82) 1B8& All W N 
168 (168) ©(Yol 25) 1938 Mad 833 (834) : 89 Cri L Jour 
951 ; I L R (1938) Mad 1109. 

[10] Court cannot refuse maintenance to the wife on 
the ground that she was excommunicated for refusing to 
attend a panchayat convened to consider a charge of 
adultery against her. (Yol 1) 1914 Mad 137 (137) : 15 
Cri L Jour 52 (DB)©(*81) 1881 AH W N 62 (63). 

[llj Conduct of wife considered open to, suspicion— 
This is, no sufficient ground for, refusing maintenance- 
-2 Weir 647 (648). : * ,'V, * . ■ ’ 

■ 
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cannot come to a contrary finding with reference to the 
same period in a subsequent application in the case. 
;*82) 5 All 224 (226). 

[IB] Application for maintenance by wife against 
the husband — Marriage between parties proved^Wife 

not bound io prove that she 3iad been chaste from the 
date when the husband abandoned her. (Yol 30) 1943 
Mad 509 (509) : 44 Cri L Jour 64*2. 

22. Living separately by mutual consent. — [1] 
Husband, in the course of a quarrel, manoeuvring for a 
consent from a wife — Hasty rejoinder to him by wife is 
not a consent within the meaning of the section. (Vol 10) 
1923 Rang 100 (101). 

[2] Living separately under an arrangement settled 
by panchayat to whom disputes between husband and 
wife had been referred is not living separately by mutual 
consent. (Vol 23) 1941 Sind 214 (215) : I L R (1941) 
Kar 417 : 43 Cri L Jour 290 (DB)*(Vol 6) 1919 Pat 
339 (341) : 4 Pat L Jour 109 : 20 Cri L Jour 154 (DC). 

[3] ^ Wife reEusing to live with husband oil some 
specific ground such as cruelty, or that he is keeping 
■another woman — Husband and wife are not living 
apart by mutual consent if the husband does not insist 
that the wife should live with him. (Vol 24) 1937 All 
115 (116) : 38 Cri L Jour 312 : ILR (1937) All 430. 

f4] Wife not prepared to live iD a separate house — 
Husband starting living separately — They are not living 
separately by mutual consent. (Vol 25) 1938 Cal 628 
(624) : 39 Cri L Jour 969. 

[5] Husband having option to live with his wife choos- 
ing to live separate —They are not living separately by 
mutual consent. (Vol 26) 3939 Lah 209 (210) : 10 Cri 
L Jour 794. 

[6] Each party finding it impossible to live amicably 
and comfortably with the other and each party being 
content that they should live separately — Separate living 
is by mutual consent. (Vol 22) 1935 Rang 359 (361) : 
37 Cri L -lour 6. 

[7] Husband and wife living separately by mutual 
consent — No order can be passed under the section. 
4*96) 1896 Rat S70 (870) (DB)*(’03) 2 Weir 648 (648)* 
(’88) 1888 Pun Re No. 42 Or, p. 107 (108) (DB}*(1900-02) 
1 Low Bur Rul 19 (20). 

23. Cancellation of order,— [l] Order of cancel- 
lation does not affect the arrears due up to the date of 
the order. (Vol 25) 1938 Cal 144 (144) : 39 Cri L Jour 
357 : ILR (1938) 1 Cal 509*(Voi 17) 1930 Lah 99 (99); 
.30 Cri L Jour 719. 

[See (Vol 23) 1936 Pesh 32 (33) ; 87Cri L Jour 347.] 

[But see, (Vol 29) 1942 Bom 258 (259, 260) : I L R 
(1942) Bom 776 : 43 Cri L Jour 826 (DB).] 

[2] Any change of circumstances in the case of a 
child must be dealt with under S. 489 and not under 
•this section. (Vol 24) 1937 Rang 239 (240) : 38 Cri L 
Jour 910*(’85) 1885 Pun Re No. 17 Cr, p. 38 (38) (DB). 

[3] After order for maintenance is passed against 
him, a husband finding that the marriage was void — 
Proper course is not to apply for cancellation of the 
order but to apply to the matrimonial Cohrfc for a proper 
order. (Vol 14) 1927 Bom 46 (47) : 28 Cri L Jour 51 
(DB). 

[4] An application for tire cancellation of the order 
must be made to the Magistrate who passed the order 
or to his successor in offioe and not to any other Magis- 
trate. C03) 25 All §45 (546). 

[5] Magistrate who has passed an order by mistake 
-subsequently comes to know of it — ,He cannot cancel 
the order but should submit the proceedings to the Ses- 
sions Judge for submissipn to High Court for rectifica- 
tion. (Vol 27) 1940 Rang 222 (223) ; 41 Cri L Jour 833. 

161 An order for maintenance once passed remains in 


but on temporary re-union the operation of the oi 
only remains suspended to be revived into operatic; 
any future time on separation. (Vol 22) 1935 All 
(978) : 5S All 379 : 37 Cri L Jour 62*(Vol 10) 1 
Cal 450 (457) : 24 Cri L Jour 945 (DB)*(Yol 17) 1 
Lah 1043 (1043, 1044) : 32 Cri L Jour 247*(Vol 
1927 Mad 376 (377): 50 Mad 663 : 2S Cri L -Tour 2 r 
(Vol 14) 1927 Mad 1148 (1148, 1149) : 28 Cri L J 
237* (Vol 23) 1936 Nag 228 (230) : 3S Cri L Jourl 
ILR (1937) Nag 230. 

[See however ( 5 Q6) 4 Cri L Jour 73 (75) : 1 
Pun Re No. 4 Cr.] 

[But see (’88) 1888 All W N 217 (217)*(Voi 
1046 Mad 222 (223) * (Vol 18) 1931 Rang S9 (89, i 
S Rang 460 : 32 Cri L -Tour 114 * (’04) 1 Cri L : 
870 (ST L) (Upp Bur)* (’47) 1947-1 Mad L Jour 34 (£ 

24. Evidence and procedure. — [1] Proceed 
under this Chapter are judicial and not ministerial. 
Magistrate must come to distinct findings of fact 5 
making a proper enquiry and taking evidence in ac 
dance with law. (’82) 5 All 224 (226) * (’37) ] 
Mad W N 336 (3S6)*(’89) 11 All 4S0 (482) * (V- 
3920 Oudh 307 (307, 308) : 23 Oudh Gas 237: 25 C 
Jour 302*082) 2 Weir 628 (628) * (’92-96) 1 Upp 
Bui 68 (68, 69)* (Vol 7) 1920 Lah 201 (202) : 22 C 
Jour 149. 

[See (Vol 27) 1940 Pat 242 (243) : 41 Cri L 
718*(’03) 5 Bom L R 614 (615) (DB) J 

[2] A final order passed on the basis of the 
allegation of a party without any evidence in sui 
thereof is illegal. (Vol 17) 1930 Nag 59 (59) : 31 t 
Jour 110. (Without asking parties whether they 
to adduce evidence.) * (Yol 19) 1932 Lah 301 (■ 
33 Cri L Jour 447. 

[3] An order must be based upon proof in the i 
proceedings and not upon the knowledge of the M 
trate acquired outside the case. (’89) 16 Cal 781 
(DB). 

[4] The issue of relationship of the parties ca 
raised and decided in proceedings under' this sec 
(Vol 33) 1946 Pat 176 (176) : 24 Pat 692 (693, 6' 
48 Cri L Jour 111 (DB). 

[5] Marriage of the wife denied — Relational! 
husband and wife must be strictly qjroved. See (’! 
All 233 (234). 

[See however (Vol 19) 1932 Cal 866 (867) : 5< 
1257 : 34 Cri L Jour 108.] 

[6] It is the duty of the Magistrate to go into 
question of the relationship of husband and wife 
decide it himself without leaving it to a civil Com 
decision. (Vol 19) 1932 Lah 301 (302) : , 33 Cri L 
447 *(’81) 1881 Pun Re No. 11 Cr, p. 11 (12) (DB). 

[7] Question of divorce raised — lb must be tried 
decided by the Magistrate. (’87) 2, Weir 620 (620). 

[8] In illegitimacy cases it must be found thi 
one else could have been the father. (’89) 2 Weii 
(621)* (Vol 29) 1942 Mad 251 (252) : 43 Cri L 
383, (Especially where the mother is woman marri 
another xnan.)*(’32) 1932 Mad W N 1217 (1218). 

[9] The uncorroborated assurance of the m< 
alone is inadequate in Illegitimacy cases, (Vol 28) 
Pat 444 (446) : 42 Cri L Jour 347 * (Vol 13) 1926 
1130 (1180) : 27 Cri L Jour 1095. 

[10] Evidence as to non-access to husband is ac 
sible in illegitimacy cases. (’94) 18 Bom 468 (472) 

[11] Under sub-s. (6) the ■ procedure to be follow 
recording the evidence is not the procedure of sum 
trials, but is the procedure prescribed in the tr 
summons cases. (’93) 20 Cal 351 (352) (DB)*(*7 
Suth WE Cr 61 (62) (DB). 

[12] Presidency Magistrate has a discretion to 
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Section 488— Note 24 (contd ) [6] The recovery of costs awarded can be made only 

(Vol 19) 1932 Rom 3 79 (179): 33 Cri L Jour 401 (DB)* by distress warrant and not by imprisonment. (Vol 28)* 

(Yoi 18) 1931 Bom 142 (143) : 32 Cri L .lour 276 (DB). 1941 Rang 247 (248) : 1941 Rang L R 40S : 43 Cri I* 

[13] The Magistrate is not bound to examine the Jour 30. 
person proceeded against as he is not an accused per- 27. Sub-section (8) — Forum. — [1] The word' 

son ; an omission to examine him does not vitiate the ‘resides* is an ambiguous word and its meaning varies 

order. (Yol 16) 1929 Lah 32 (34): 10 Lab 406:29 Cri L according to the statute or the context in which it is 

Jour 1002 (DB)*(Vol 19) 1932 Cai 4S8 (489) : 33 Cri L used. (Vol 16) 1929 Bom 410 (til) : 53 Bom 781 : 31 

Jour 64 03* (Yol 14) 1927 Lah 435 (435) : 28 Cri L Jour Cri L Jour 331 (DB) * (’12) 13 Cri L Jour 522 (522) 

478. : 5 Sind L R 220 (DR). 

25. Presence of parties. — [t] The trial nnd the [2] The word ‘reside’ means to live or to have a 

taping of evidence in a ease under the chapter must be dwelling place or an abode. It cannot be treated as- 

in the presence of the respondent. The Magistrate equivalent to something in the nature of having a doml- 
cannot proceed to hear the case ex parte except on being ciie in a particular place or the place where the person’s 

satisfied that the respondent has either wilfully avoided family used to live. (Vol 34) 1947 All 4 (4, 5) I DR), 

service of summons or has wilfully neglected to attend [3] A place of temporary residence is within the 
the hearing. (Vol 26) 1939 Rang 151 (151) : 40 Cri L sub-section. (Vol 25) 1938 Sind 223 (223) : 40 Cri L 
Jour 537. Jour 117 : 1 L R (1939) Kar 196 (DB) * (Vol 14) 1927 

[See (Vol 19) 1932 Cal 48S (489): 33 Cri L Jour 040* All 291 (291) : 28 Cri L Jour 494 : 49 All 479* (Vol 5) 
(Vol 17) 1930 Lah 524 (524) : 31 Cri L Jour 1179,] 1918 Cal 785 (78G) : 18 Cri L Jour 706. 

[2] The direction in sub-s. (6) is peremptory. (Vol [4] A person can be taken to ‘reside 1 at a place even 

29} 1942 Sind 32 (33) : I L R (1941) Kar 415 : 43 if he lives in a rented house. (Vol 29) 3942 Mad 66C 

Cri L Jour 551 (DB). (668) : 44 Cri L Jour 743. 

[3] Respondent not duly served — Ex parte order Is [5] Husband and wife having no fixed abode — Last 

illegal. (’05) 2 Cri L Jour 159 (161) (DB) (Cal). place where they stayed together, however short or 

[4] No proof of refusal of summons — Ex parte order casual the stay may be, is the place where they ‘last 

is illegal. (Vol 15) 1928 Lah 853(854):29 Cri L Jour 687. resided together’. (Vol 16) 1929 Rom 410 (412) : 58- 

[5] Summons not showing clearly that his personal Bom 781 : 31 Cri L Jour 331 (DB). 

appearance is not dispensed with — An order ex parte is [6] Even where the husband has a permanent place 
illegal. (1900) 2 Bom L R 700 (701) (DB). of residence, the place where he temporarily resided last 

[6] An order passed ex parte may be set aside within with his wife gives jurisdiction. (’39) 1939 Oudh \V H 

three months for good cause even by a succeeding 190 (190) * (Vol 25) 1938 Sind 223 (223) : 40 Cri L. 

Magistrate. (Vol 10) 1923 Rang 159 (160) : 24 Cri L Jour 117 : I L R (1939) Kar 196 (DB) * (Vol 39) 1932' 

Jour 928. Nag 85 (86) : 34 Cri L Jour 32 * (Vol 17) 1930 Rom 

[7] Petitioner absent at the hearing — Petition dis- 349 (349) : 54 Rom 548 : 31 Cri L Jour 1157 (DB). 

missed for default — Petition cannot be restored. (’05) 2 [7] Husband having a permanent residence at A 

Cri L Jour 213 (214) (DB) (Cal). took his wife to B and left her there in her brother’s 


[8] Magistrate dispensing with personal appearance 
of the petitioner— -Her counsel prevented by reasonable 
cause from being present at the hearing — Held, it 
would be in the interests of justice to order rehearing of 
the petition. (Vol 21) 1934 Lah 195 (196) : 35 Cri L 
Jour 1504. 

[9] It is within the discretion of the Magistrate to 
exempt a pardanashin lady petitioner from personal 
appearance. (’03) 1903 Pun Re No. 19 Cr, p. 49 (52, 53) 
(DB). 

£10] Husband' willing to take wife to live with him 
— At the hearing wife is absent and Magistrate is un- 
able to ascertain her Willingness to live with him or her 
reasons for refusal to do so— A dismissal of the applica- 
tion itself for her absence will not be illegal. ('05) 2 
Cri L Jour 218 (214) (DB) (Cal). 

26. Order as to costs. — [1] Courts cannot order 
costs in criminal matters except in cases specifically 
provided for by the Code. (Vol 9) 1922 Mad 502 (504) : 
,45 Mad 913 : 23 Cri L Jour 583 (FB). 

[2] Sub-section (7) of the present section confers 
power to order costs in maintenance cases. (Vol 20) 
1933 Bom 21 (23) : 34 Cri L Jour 140 (DB). 

[3} In an application under this section no compen- 
sation trader ,S. 250 can be awarded. (’10) 11 Cri L Jour 
150 (157) (Mad). 

4 M Ih deciding the. question of costs, the Court 
-;,‘shbpld Consider the responsibility of each party in 
% the proceedings , and how far each party has 
Court, (Vol 12) 1925 All 

0*4 ii Wr 1249. 

- Court can under sub-s. (7) make suoh 
$ 'Gobsiters just when dealing with 

under, this section in - rovisioh. (Vol 28) 
-v 42 jCxi %t\ 


house declaring that he would maintain her no longer 
—Husband not last residing with wife atB. (Vol 13)1926 
Oudh 268 (269) : 1 Luck 343 : 27 Cri L Jour 820. 

[See also (Vol 29} 1942 Mad 666 (668) : 44 Cri L 
Jour 741 * (Vol 28) 1941 Nag 175 (175, 176) : I L K 
(1941) Nag 262 : 42 Cri L Jour 647 * (Vol 8) 1921 
Oudh 168 (168): 24 Oudh Cas 249: 22 Cri L Jour 710.] 

[8] Husband having permanent residence at place 
A paying wife occasional visits at B where she was 
living separately from him — Husband cannot be said 
to have last resided with wife at B, (Yol 27) 1940 Lah 
449 (450) :42 Cri L Jour 105: ILR (1940) Lah 755 (DB). 
(Overuling (Vol 15) 1928 Lah 853 : 29 Cri L Jour 687.)** 
(Vol 25) 1938 Sind 223 (223) : 40 Cri L Jour 117 : 
ILR (1939) Kar 196 (D B) * (’04) 1 Cri L Jour 545 
(546) : 1904 Upp BurRullO. 

[9] Husband having permanent residence at A hired, 
a house at B for storing his kit and his wife left him 
and took up her residence there — Held that it could 
not be said that he last resided at JB with his wife. 

(Vol 24) 1937 Bom 35 (37) : 38 Cri L Jour 248 (DB). 

[10] Mistress having no settled abode last residing 
at A for two “months * — Paramour visiting her there 
occasionally with the intention of continuing bis visits* 

— Application on behalf of their illegitimate child lay 

in the Court having jurisdiction at A . (’12) 18 CridErr**** 
Jour 522 (522, 523) : 5 Bind L R 220 (DB). 

[11] Proceedings can be taken in a Court within 
whose jurisdiction the opposite party is employed or 
works for gain, even though he may have a permanent , 
residence within the jurisdiction of another Oourt f . 
(Vol 26) 1939 Cal 333 (333) : 40 04 h Jour 598; I L B. 

41939) 1 Cal 345. , ■;**.. ' ,, 

4. [12] Residence of husband and not * of his father : 

20 J IWty Lah ( 38T 
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Section 488 — Note 27 (canid*) 

. [13] Marriage of parties taking place within the local 
limits of jurisdiction of a Magistrate — This does not give 
him jurisdiction under this section. (Yol 13} 1926 Lah 
66H (663, 661) : 27 Cri L Jour 1009. 

[1 1] Proceedings taken in a wrong district where 
the husband did not live — This does not vitiate an 
order under the section provided the Magistrate was 
competent to exercise power under the section and the 
respondent had notice of the proceeding. (Yol 26) 1980 
Bang 210 (210) : 40 Cri L Jour 702 * {Yol 10) 1929 
Cal 336 (336) : 80 Cri L Jour 525 (DB) * (’88) 1883 
Pun Be No. 9 Or, p. 11 (31) (DB). 

[15] Husband residing in an Indian State — An 
order of a Magistrate in British India is vitiated — 

S. 531 will not cure the defect of want of jurisdiction. 
(Yol 29) 1942 Mad 666 (668) : 41 Cri L Jour 711. 

28. Second application. — [1] Application under 
the section heard and adjudicated upon — Subsequent 
application on the same facts should not be entertained. 
(’82) 5 All 221 (226) * (Vo) 4) 1917 Cal 608 (608) : 17 
Cri L Jo nr 106 (107) (T) B) * (Vol 4} 1917 Lah 154 
(155): 18 Cri L Jour 326 (327): 1916 Pun Be No. 24 Cr 
*(*77) 1 Cal L Bep 89 (90) (DB). 

[See also (Vol 22) 1935 Bang 277 (278) : 36 Cri L 
Jour 1391.] 

[See however (’09) 9 Ori L Jour 21 (22) : 1 Low 
Bur Bui 337,] 

[2] A prior application does not bar a subsequent 
application under the following circumstances : 

(a) Prior application dismissed for default and no 
adjudication on merits. (Vol 14) 1927 Bang 328 (32 k) : 
5 Kang 697 : 28 Cri L Jour 912 * (Vol 7) 1920 Gal 38 
(39) : 21 Cri h Jonr 3 (life). 

[But see (8)2-90) 1 Upp Bur Bui 64 (65)0 

(b) Subsequent application based on fresh facts. (’87) 
2 Weir 633 (G33)*(’92-9G) 1 Upp Bur Rul 64 (65). 

(c) Prior order disclosing an obvious misconception. 
(’09) 9 Cri L Jour 21 (22) : 4 Low Bur Bui 337. 

fd) Prior order based on unauthorised representation 
hy'tho counsel. (’98.1900) 1893-1900 Low Bur Bui G62 
(664). 

(e) Prior order becoming unenforceable for uncertainty. 
(Vol 28) 1941 Bang 48 (48) : 1940 Rung L B 151 : 42 
Ori L Jonr 312*(Vol 4) 1917 Low But 84 (85):18 Cri L , 
Jour 103 : 9 Low Bur Bui 49. 

(f) Subsequent application for execution of the order 
being for a different period. (Yol 20) 1933 Bang 138 
(1 39) : 11 Bang 226 : 34 Cri h Jour 815 (F B). 

[3] Wife’s application for maintenance for herself 
dismissed — Subsequently she applies for maintenance 
for the child — Magistrate must be careful to see whether 
she is evading the law and trying to get her own main- 
tenance by a side wind — Order must make it clear 
on whose account the maintenance is being granted. 
(92.96) 1 Upp Bur liul 67 (67). 

29. Whether a civil suit lies — [1] When an order 
of a Magistrate has been made providing for mainten- 
ance a civil Court cannot set the order aside: or issue an 
injunction restraining proceedings under S. 488 or the 
enforcement of an order thereunder. (’77) 2 Weir 614, 
(614) * (’97-01) 1 Upp Bur Rul 112 (11.3) ,* (’95) 18 
Alt 29 (30) (D B)*(Vol 17) 1930 Cal 753 (754) : 32 Cri 
L Jodr 232. (Injunction.)* (*08) 7 Cri L Jour 235 (236) : 
30 Mad 400 (D B). (Do.) * (Yol 5) 1918 Mad 431 (434) ; 
18 Ori L four 971 (DB). (Do.) 

[2] Notwithstanding the existence of an order of a 
Magistrate under this section , a civil Court can entertain 
suits for the adjudication of disputed questions of 
marriage* conjugal rights, or divorce between the 
husband and wife or the paternity of the child. (Yol 18) 
\T*<i iso • r*d Mad 55ft (O TB * C03) 1903 


Oudh 374 (375) : 17 Ondh Gas 331. (Pa ter nib: of 
child.) * (1905) 32 Cal 479 (481). (Do.) 

[But see (’97) 11 C P L R 72 (74).] 

[3] The Magistrate is bound to cancel or modify h 
order or decline to make an order or to enforce it in tt 
light of decrees of the civil Courts with reference i 
disputed questions. (Yol 26) 1939 Bang 314 (314) : 4 
CriL Jour S27 : 1939 Bang L B 741 * (Vol 5) 191 
Mad 433 (434) : 18 Cri L Jour 971 (DB) * (Vol 2) 191 
Oudh 113 (114) : 16 Cri L Jour 609* (Yol 6) 1919 Lo 
Bur 7 (6) * (’06) 3 Cri L Jour 229 (232) : 9 Oudh Co 
49 (D B). 

[See (Yol 9) 1922 Upp Bur 20 (21) : 4 Upp Be 
Rul 120.] 

[4] The jurisdiction of a Magistrate under th 
chapter is limited in scope and auxiliary to that of 
civil Court. (Yol 6) 1919 Bom 140 (140) : 43 Bom 8 85 
20 Cri L Jour 687 (DB)* (Yol 2) 1915 Oudh 113 (114) 
16 Cri L Jour 609 (609, 610) * (’99) 2 Weir 615 (615 

[3] The decision of the criminal Court under th 
section on questions of marriage, divorce or paternity ( 
children are not binding on the parties in other litigj 
tions in the civil Court. (’06) 3 Cri L Jour 229 (231) : 
Oudh Cas 49 (DB). 

[Sec (Yol 2) 1915 Oudh 113 (114) : 16 CriL Jour 609 

[6] The principles guiding the civil Courts in gran 
ing or refusing maintenance are not identical wil 
those which ought to guide criminal Courts in death 
with applications under this section. (’09) 9 Cri L Joi 

25 (31) : 4 Low Bur Rul 340 (FB). 

[7] Magistrate under this section has to see th 
wives and children are not left to starve by their natur 
protectors while function of civil Courts is to decree th, 
a man should pay his wife and children maintenance j 
rate strictly adapted to his circumstances and the 
necessities. (’37) 1937 Mad W N 1127 (H29). 

[8] A civil Court can grant residence to the wife, or 
charge over husband’s properties for the m&intenam 
amount or decree a rate of maintenance exceeding tl 
maximum fixed by the Code. (’12) 15 Ind Cas 603 (60: 
(D B). (Cal.) 

30. Further inquiry. — [1] Magistrate passing orde 
on an application under this section — District Magi, 
irate cannot make further inquiry into the case. (*0< 
1 Cri L Jour 864 (865) : 17 C PL B 127 * (Yol : 
1914 All 368 (368): 15 Cri L Jour 575. 

[2] District Magistrate can withdraw a pending cas 
to his own file under S. 528 of the Code. (’05) 2 Cri 
Jour 40 (41) ; 1905 Pun Be No. 5 Cr. 

[3] Magistrate passing order without taking any. ev 
deuce— In revision District Magistrate observing an i 
regularity of proceeding of the Magistrate — Magistral 
taking up case suo mohi , taking evidence and modify 
ing his order —This is illegal. (’82) 2 Weir 628 (628). 

[4] A subsequent order by a Magistrate ignoring tt 
prior order in the case is nugatory, (’ll) 12 Cri L Jor 
82 (83, 84) (Lpw Bur). - 

31. Insanity of the respondent. — [1] Responder 
alleged to be insane— Magistrate cannot appoint a guai 
dian ad Utem for him and proceed with case — Procedui 
of Chap. XXXIV should be followed and proceeding 
postponed. (Yol 12) 1925 Mad .440 (441): 48 Mad m 

26 Ori L Jour 701. 

32. Limitation. — [1] There is no limitation of tirr 
for an application for maintenance. Delay on the pai 
of the applicant in complaining of neglect or refusal t 
maintain is no ground for dismissing the applicatioi 
(’83) 2 Weir 616 (616) * (’82) 2 Weir 615 (616). 

33. Appeal. — [1] ^From, an order for payment t 
maintenance allowance no appeal lies. (’67) 7 Suth W 
Cr 10 (11) (SB) * (’66) 1866 Pun Re No. 50 Or, p. 5 
(58) * (’681 5 Bom H C R Cr 81 (82) (DB) * (’75) 2 
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5 [*89. ,’X 1 ] On proof of a change in the circumstance of an? person receiving under 
EtovEica in section 4SS a monthly allowance, or ordered under the same section to pay a 
llowance, monthly allowance to his wife or child, the Magistrate may make such altera- 

icn in the allowance as he thinks fit : Provided that if he increases the allowance the monthly rate 
f 0 [one hundred] rupees in the "whole be not exceeded. 

c [ ( 2 ) Where it appears to the Magistrate that, in consequence of any decision of a competent 
livil Court, any order made under section 488 should be cancelled or varied, he shall cancel the 
rdcr or, as the case may be, vary the same accordingly, 1 


[1882—8. 439; 1872 — 8. 537; 1361 — S. 317.] 

[a] renumbered for S. 489 by the Code of Criminal Procedure (Amendment) Act, 1923 (IS [XVIII j of 1923), 
132. [b] Substihoted , ibid, foe “fifty”, [c] Inserted, ibid . 


section 488 — Note 33 (eontd.) 

[2] No appeal lies under cl. 15 of the Letters Patent 
rom an order of a Judge of a High Court in revision of 

i.n order of a Magistrate under the section. (Vol 3) 1916 
dad 632 (632) : 16 Cri L Jour 326 : 39 Mad 472 (DB). 

34. Revision,— [1] The High Courbwill not interfere 
n revision in a case pending before a Magistrate unless 
exceptional circumstances justify interference. (Vol 17) 
1930 Lah 881 (882) : 32 Cri L Jour 145. 

[2] The High Court will interfere in cases under the 
chapter when the lower Court has not exercised its dis- 
cretion judicially. (Vol 13) 1926 Sind 270 (271, 272) : 
20 Sind L R 145 : 27 Cri L Jour 876 (DB). 

[8] Substantial justice done — High Court will not 
interfere in revision. ('09) 9 Cri L Jour 21 (22) : 4 Low 
Bur Rul 337. 

[4] Magistrate awarding maintenance to a woman 
without coming to a definite finding that she is the wife 
of the person ordered to pay her maintenance — High 
Court will interfere. (Vol 25) 1938 Mad 66 (66, 67) : 39 
Cri L Jour 22$. 

[5] When proceedings of the Magistrate arc in order 
and he has estimated the evidence, his decision should 
not he disturbed, even if the revision Court would have 
-come to another conclusion on the evidence. (Vol 29) 
1942 Mad 666 (667): 44 Cri L Jour 741 *(Vol 22) 1935 
Rang 192 (193) : 30 Cri L Jour 1044 *(VoJ 22) 1935 
Rang 359 (360) : 37 Cri L Jour 6. 

[6] No revision lies on the question of the amount 
of maintenance. (’66) 1866 Pun Re No. 55 Cr, p. 62 (62). 

[7] Rate of maintenance palpably beyond the means 
of respondent. Revision lies. (’86) 2 Weir 575 (575) 
(P B). 

[8] Rate of maintenance grossly inadequate — Revision 
lies. (Vol 24) 1937 Rang 370 (372) : 39 Cri L Jour 14. 

SECTION 489 — SYNOPSIS. 

1. Scope. 

2. Application to Court. 

3. Change of circumstances and alteration of allow- 

ance. 

4. Alteration of order — When operates. 

5. Original order, if and how affected. 


[See (Vol 23) 1936 Pesh 32 (33) : 37 Cri L Jour 
847 (DB) * (Vol 22) 1935 Lah 24 (24) : 37 Cri L 
Jour 68.)] 

[2] On an application for alteration, Magistrate pre- 
siding over that Court which passed the prior order raay 
act under S. 489. (’73) 1873 Pun Re No. 5 Cr, p. 5 (6) 
(D B). 

[3] Arbitrator decided that there was no ground for 
reducing rate of maintenance but subsequently reviewed 
his decision and held that rate of maintenance should 
be reduced — Arbitrator, held, had no power to review 
his decision. (Vol 21) 1934 All 940 (941) : 36 Cri L 
Jour 186. 

[4] Wife lunatic — Brother as manager of her estate 
can state case of lunatic wife against husband's appli- 
cation for reduction of maintenance, (Yol 24) 1937 Bom 
454 (455) : I L R (1937) Bom 674 ; 89 Cri L Jour 
53 (DB). 

3. Change of circumstances and alteration of 
allowance. — [1] Expression ‘alteration in the allow- 
ance’ does not contemplate a total discontinuance of 
the maintenance allowanco, but refers only to orders 
decreasing or increasing the allowance. {‘82) 5 Ail 226 
(228). 

[But see (Vol 12) 1925 Mad 491 (492) : 48 Mad 503; 
26 Cri L Jour 732 * (Vol 8) 1921 Nag 7 (9): 17 Nag L R 
92:22 Cri L Jour 633.] 

[2] Words “change in the circumstances" imply a 
change in the pecuniary circumstances and not a change 
in the status of the parties entailing a stoppage of the 
allowance. (Vol 30) 1043 Mad 416 (417) : I'L R (1944) 
Mad 69 : 44 Cri L Jour 540 * (Vol 15) 1928 Bom 224 
(224, 225) : 29 Cri L Hour 908 (DB) *< (“33) 1933 Mad 
WN 734 (735) * ('96) 19 All 50 (52, 55) (FR). 

[But see ('47) (1947) 1 Mad L Jour 70 (72, 73)*(Vol 
8) 1921 Nag 7 (9) : 17 Nag L R 92:22 Cri L lour 633* 
(Vol 12) 1925 Mad 491 (492) : 48 Mad 503 : 26 Cri L 
Jour 732*(’80) 1880 Pun Be No, 28 Cr, p. 65 (66) (DB). 

[3] Husband divorcing wife on her obtaining main- 
tenance order for herself and the child— Reduction in 
amount of maintenance not granted regarding circum- 
stances in which divorce was given. (Vol 7) 1920 Bom 
101 (102) : 44 Bom 44. 


6. Civil Court decision, effect of — Sub-section (2). 

7. Revision. 

1. Scope. — [1] Fact that the prior order was cor- 
rected by the High Court in revision is no reason to 
;,wsk ,the party to go to the High Court for having the 
•iKF modified under section 489. (Vol 19) 1932 Sind 59 

Cri L Jour 646 (DB). 

XWVolSl) 1934 Biang 39 (40): 35 Cri L Jour 8X3.] 

, allcwanoe not granted rmfler S. 488 but 

nnaer prlvate arrangement between parties — This 
section will not apply. (’4!) 1941 Nag L Jour 622 (623), 

2, Application to Court— [1] Application for altera- 

v* a Magistrate cat legally revise a 

lanor 628 ( 628 )*. ' 


[4] Before an original order of maintenance can bo 
altered, it must be shown that there has been a change 
in the circumstances of the husband or of the wife. (Vol 
25) 1938 Rang 42 (42) : 39 Cri L Jour 274. 

[5] Following changes in the circumstances may be 
urged under the section . 

(a) Fall in the husband's income, (Vol l) 1914 Lalx 
185 (186) : 15 Cri L Jour 554. 


(b) Funds of a Malabar tanvad becoming insufficient 
for maintenance of the child. (Vol 6) 1919 Mad 198 
(195) : 20 Cri L Jour 738 (DB). 

(e) Child growing older. ('41) 1941 Nag L Jour -622 
(623)*(Vol 26) 1939 Rang 95 (96) : 40 On L .Tour 440 " 
L938 Rang H R 678*m) 14 Mad S9& (399) (DB)*(W 
1900) 1893-1900 Low Bur Rul 393 (394). , “ 1 < 
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Section 489 — Note 3 (oontd.) 

(d) Child becoming able to maintain itself. (Vol 5) 

3 918 Low Bur 28 (28) : 19 Cri L Jour 160. 

(e) Child getting a gift subsequently. (Vol 24) 1087 
Sang 289 (240) : 88 Cri L Jour 910, 

[6] Following are not sufficient changes: — 

(a) Change in one of the circumstances of a person 
snot affecting his condition or capacity to pay. C91) 
1891 All W N 32 (82). 

(b) Change being not an appreciable one, (’10) 11 Cri 
Xi Jour 40 (41) : 1 Upp Bur Red 17, 

(c) Wife subsequently earning a small salary of Rs. 6 
per mensem being driven to do so by the increase in 
expenses, (Vol 22) 1985 Lab. 24 (24) : 37 Cri L Jour G8. 

(d) Fact that the second husband of a divorced 
Tviahomedan wife agrees to maintain her child by the 
first husband. (‘04) 1 Cri L Jour 595 (595, 596) : 27 
All 11. 

(e) Fact that the wife is living in a different manner 
*£rom that in which she lived at the time the order of 
maintenance was passed. (Vol 25) 1988 Rang 42 (42) : 
.39 Cri L Jour 274. 

[1] Fact that the husband has chosen to take a mis- 
tress and has to maintain such mistress and children. 
(Vol 25) 1938 Rang 42 (42) : 89 Cri L Jour 1179. 

[7] Pending proceedings under S. 4S8 parties com- 
promised their disputes and order for maintenance passed 
in accordance with, compromise — Such order is not en- 
forceable by criminal Courts and application under this 
section for variation of this order is not maintainable. 
(Vol 17) 1930 Lah 524 (525) ; 81 Cri L .lour 1179. 

4. Alteration of order — When operates. — [1] 
Order of alteration cannot operate to affect the arrears 
rff aimed under the original order, (Vol 22) 1935 Lah 24 
(24) : 87 Cri L Jour 68. 

[2] In proper eases plea of alteration of circumstances 
may amount to “sufficient cause” under sub-s. (3) of 
3, 488. (Vol 4) 1917 Low Bur 84 (85) : 18 Cri L Jour 
103 : 9 Low Bur Rul 49 © (Vol 19) 1932 Rang 94 (95) : 
30 Rang 194 : 33 Cri L Jour 495 (DB). 

[3] Magistrate can provide in the order of alteration 
that it should take effect from the date of the applica- 
tion for alteration. (Vol 13) 1926 Bom 419 (420) *, 27 
>0ri L Jour 940 (DB). 

5. Original order, if and how affected. — [1] No 
modification of an 1 order passed under S. 48S can be 
made except under circumstances mentioned in S. 489. 
{’04) 1 Cri L Jour 595 (595, 596) : 27 All 11. 

[2] Magistrate acting under S. 489 cannot go into the 
propriety or otherwise of the order originally made under 
S. 488. (’OS) 2 Weir 650 (650), 

[3] Order of cancellation of an order of maintenance 
obtained by practising fraud on the Court is to be treated 
as a nullity and the previous order for maintenance will 
stand. (Vol 24) 1987 Cal 334 (835) : 39 Cri L Jour 381. 

6. Civil Court decision, effect of — Sub -sec- 
tion (2), — [1] Order granting maintenance to child 
under S. 488 passed — Father obtaining declaration of 
non-paternity in civil Court — Suit for injunction res- 
training defendant from drawing maintenance is not 
neoessary — Proper course for father is to proceed under 
S. 489 (2). (Vol 27) 1940 Rang 298 (300) : 1940 Rang 
L R 668 (DB). 

(2] Decree for restitution of conjugal rights in favour 
of husband produced — Magistrate is not bound to cancel 
order passed under S. 488 — He must consider it along 
with other circumstances. (Vol 81) 1944 Bom 11 (12) : 
45 Cri L Jour 271 (DB) © (Vol 12) 1925 Rang 268 
(270) : 3 Rang 150 : 26 Cri L Jour 1341 © (Vol 21) 
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[See however (Vol 6) 1919 Bom 140 (14C 
S85 : 20 Cri L Jour 6S7. (Before the am. 
1923}.] 

[3] Husband bona fide wishes lo exeeut 
restitution of conjugal rights, but wife zefu 
it — Prior order for maintenance may be 
(Vol 81) 1944 Bom 11 (12) : 45 Cri L -tour 
(Vol 26) 1939 Rang 314’ (31 4) : 1939 Rang L 
Cri L Jour 827 ©(Vol 13) 1926 Sind *270 (27‘ 
L Pw 145 : 27 Cri L Jour 878 (DB). 

[I] Magistrate satisfied that object of hu= 
Gaining decree was to get maintenance ord 
and not to take his wife back — He may deel 
order. (Vol 31) 1944 Bom 11 (12) : 45 Cri 
(DB) © (Vol 26) 1939 Rang 314 (315) : 193$ 
741 : 40 Cri L Jour 82? ©(Vol 12) 1925 
(1218, 1219) : 27 Cri L Jour 30. 

[5] Decree for restitution of conjugal rig 
by husband subsequent to order for mainter 
in favour of both wife and child — Order for 
maintenance to the child cannot he cancell 
1939 Rang 314 (315) : 1939 Rang L R 741 
Jour 827. 

[6] Civil Court decree that the relationsh 
and wife does not exist would be a prope 
cancellation of an order for maintenance. 
276 (289, 290) (DB). 

[7] Civil Court decree that the relation; 
and child does not exist would be a prope 
cancellation of an order for maintenance. 
Oudh 113 (114) : 16 Cri L Jour 609. 

[8] Mere pendency of a civil suit in 1 
maintenance is no ground against the ei 
an order for maintenance. (Vol 17) 1930 I 
31 Cri L Jour 770. 

[9] Proceedings under S. 488 may be s 
disposal of the civil suit. (Vol 19) 1932 Si 
27 Sind L R 1 : 34 Cri L Jour 548 (DB). 

[10] Magistrate who has passed a se 
prisonment under S. 483 (3) cannot cance 
merely because the Insolvency Court has i 
of protection. (Vol 27) 1940 Mad 967 (968 
Mad 692 : 41 Cri L Jour 7S5 (DB). 

[II] Decree against wife for restitution- 
should normally be refused but where 
subsequent to decree justifying not return 
are proved, order for maintenance m; 
(Vol 32) 1945 Pesh 53 (54, 55) : 47 Cri L 

[12] Previous decree for restitution 
husband against a claim for maintenance. 
Rang 111 (111) © (Vol 7) 1920 Bom 203 < 
972 (DB) © (’10) 11 Cri L Jour 662 (663 
Rul 34. 

[13] IU-treatment subsequent to deer 
tion — Maintenance need not be denied. 

All 784 (785) : 25 Cri L Jour 1246 : 45 J 

[14] Decree for restitution is no bar 
33 Cri L Jour 748 (749) (Lah), 

M [15] Decree for maintenance become. 1 
for insolvency of husband — Order under 
passed. (Vol 17) 1930 Bom 144 (145) : 

609 (DB). 

7. Revision [1] Wrong order pi 

section can be corrected by the High Co 
(Vol 13) 1926 Sind 270 (271, 272) : 20 
27 Ori L Jour 876 (DB). 

Section 490 — Note 1 

[1] Different views are held as to 
trate enforcing order of maintenance ca 
erouuds besides those specified in the s< 
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or to the person to whom the allowance is to be paid ; and such order may be enforced by any 
Magistrate in any place where the person against whom it is made may be, on such Magistrate 
being satisfied as to the identity of the parties and the non-payment of the allowance, due. 

[1882— S. 490: 1872— S. 538.] 


Section 490 fcontd.) 

(a) Magistrate must consider whether the order has 
become unenforceable for any reason. (’47) 1947-1 Mad 
L Jour 70 (74) © (’97) 19 A LI 50 (59, 60) (FB). (Over- 
ruling (1893) 15 All 143.) © (1900-02) 1 Low Bur Rul 
19 (20) © (Vol 8) 1921 Nag 7 (9) : 17 Nag LE 92; 
22 Cri L Jour 683. 

(b) Magistrate can consider unenforeibility of the 
order but not other grounds, (Vol 28) 1941 Rang 247 
(249) : 1941 Rang L R 403 : 43 Cri L Jour 30 * 
(’03) 25 All 165 (166) © (’97-01) 1 Upp Bur Rul 112 
(113). 

(c) Magistrate can consider any grounds of objection 
open to respondent under S. 48S or S. 489. (’94) 1894 
Pun Re No. 21 Cr, p. 69 (75) (DB). 

[2] It is the duty of the Magistrate to consider any 
objection raised in the course of the proceedings for 
enforcement under S. 490. (’06) 3 Cri L Jour 229 (231) : 
9 Oudh Cas 49 (DB). 

[3] This section allows Magistrate who passes order 
for maintenance to enforce it — Residence of person 
liable to pay is immaterial. (Vol 22) 1935 Rang 407 
(407) : 37 Cri L Jour 9L : 13 Rang 289. 


[4] Party to be proceeded against found within local 
jurisdiction of another Magistrate — S. 190 gives option 
to applicant, to apply to that Magistrate for enforcement 
of order. (Vol 28) 1941 Rang 247 (249) : 1941 Rang 1. R 
403 : 43 Cri L Jour 80 © (Vol 2) 1915 Low Bar 88 
(89) : 15 Cri L Jour 701 : 7 Low Bur Rul 116. 

[5] Court making an order for maintenance cannot 
refuse to enforce it on the ground that the party is 
outside its jurisdiction. (Vol 15) 1928 Mad 1171 (1172); 
52 Mad 77 : 29 Cri L Jour 932 (DB). 

[6] Second class Magistrate can enforce an order for 
maintenance though passed by a first class Magistrate, 
provided the person sought to be proceeded against is 
found within the jurisdiction of such Magistrate. 
(Vol 28) 1941 Rahg 247 (249) : 1941 Rang L R 403 : 
43 Cri L Jour 30. (It is incorrect to say that the power 
to enforce an order of maintenance does not -neces- 
sarily include the power to sentence to imprisonment* 
((Vol 22) 1935 Mad 572 ; 36 Cri L Jour 830, dissented 
from.) 

[7] Magistrate cannot pass an order requiring a party 
to pay costs. (Vol 26) 1939 Rang 67 (69) ; 40 Cri L Joui 
241. 
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